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PREFACE. 


In  the  fiftieth  volume  of  the  Weekly  Bepobter  the  characteristics  of  the  publica- 
tion will  be  found  unaltered.  Every  endeavour  has  been  made  to  render  the  reports  succinct 
and  accurate,  and  they  have  been  published  as  soon  as  possible  after  the  decisions  have  been 
pronounced.  It  is  believed  that  the  cases  in  this  volume  may  be  cited  with  the  confidence 
which  the  Profession  has  always  placed  in  the  Weekly  Reporter. 

The  Annual  Digest  contains  a  summary  of  the  cases  published  from  the  2nd  of 
November,  1901,  to  the  30th  of  August,  1902  (both  inclusive),  in  the  Weekly  Reporter 
and  from  the  beginning  of  September,  1901,  to  the  end  of  August,  1902,  in  the  Law 
Reports,  the  Law  Journal  Reports,  and  the  Law  Times  Reports. 
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290 
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L.  T.  720 


85  L.  T.  698 

[1902]  2  K.  B.  178 ;  86  L.  T.  888 

[1902]  r.  150  ;  71  L.  J.  P.  75  i  86  L.  T.  660 
[1902]  1  K.  B.  690  ;  71  L.  J.  K.  B.  472;  86  L.  T. 
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[1902]  1  K.  B.  403 ;  71  L.  J.  K.  B,  181 ;  85  L,  T. 
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296 
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300 
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Bttluvavt  and  Othsbs  v.   Attorksy-Genxral 

FOR  Victoria,  (a.) 

Pradiee— Discovery  ^Privilege — Solicitor   and  client — 

Ewuion  of  statute, 

ConfidenticU  communtenltbfM  between  solicitor  and  client, 
which  are  not  in  ihenuelvee  parte  of  a  criminal  or  illegal 
proceeding^  are  privileged  from  diidoeure^  and  this  is  not 
dieplaced  by  a  mere  cUlegation  that  certain  documents 
totre  prepared  **with  itdent  to  evade**  the  payment  of 
duty.  The  word  "  evade  "  is  ambiguous,  and  to  displace 
suak  privilege  there  must  be  some  definite  charge. 

Decision  of  Ooutt  of  Appeal  reversed. 

AppeU  from  aa  order  of  the  Oonrt  of  Appeal 
(Colline  end  Itomer,  L.JJ.)  [1900]  2  Q.  B.  163,  48 
W.  B.  Dig.  149,  ttffiroiiiig  that  of  Mathew,  J,,  ordering 
prodaotioQ  of  docmneoti. 

An  informatioii  was  filed  by  the  Attoraey-GFeaeral 
of  Vietoria  against  the  exeontore  of  the  late  James 
Aattin  on  the  ground  that  before  his  death  he 
nceonted  certain  rolnntary  oonveyanoea  witii  the 
intention  and  for  theporpose  of  evadlog  the  provisions 
of  a  Yiotorian  Aot  (54  Yiot.  No.  ndx). 

A  conmlssion  had  been  itsaed  from  the  Sapreme 
Conrt  of  Victoria  for  taking  the  evidence  of  Stanley 
Aostin  and  others  in  this  oonntry.  He  was  a  solicitor 
and  admitted  that  the  conveyances  were  settlements 
made  for  the  beoefife of  himseUand  others  and  prepared 
by  his  lat9  finn»  and  that  he  had  in  hit  possession  a 
diaiy  of  his  former  partner  and  other  docoments 
wliich  contained  entries  of  instrootions  given  by  the 
testator  with  respect  to  these  conveyances,  bnt  he 
objected  to  produce  them  on  account  of  privilege  as 
solicttor. 

Section  115  of  the  Administration  of  PA>bate 
Aot  of  the  Colony  of  Victoria,  1890,  provides  that 
i^  any  person  makes  any  conveyaoce,  assignment, 
leift,  fto.,  of  any  estate,  real  or  personal,  ftc,  *'  with 
i  .t^nt  to  evade  the  payment  of  duty,"  such  property 
•h  lU  be  liable. 

Sir  R.  T.  Beid,  K.C.,  and  Uofohn,  K.C.  (E.  M. 
Pollock  with  them),  for  the  appellants.— The  aiiega- 
tioa  of  fraud  is  not  sufficient  to  displace  the  privilege 
of  a  solicitor  in  this  case.  The  chwge  is  not  specific 
snd  dear.  The  mere  statement  of  an  "intoit  'to 
evade [*  is  insufficient;  there  must  be  evidence  of 
or  contrivance  for  that  purpose :  Simms 


(a.)  Beported  by  C.  H.  Grafton,  Esq.^  Qarristor- 

at-Law. 


V.  Begietrar  of  Probate,  [1900]  A.  0.  323, 48  W.  B.  Dig. 
184. 

Beg,  V.  Oox,  33  W.  B.  396,  14  Q.  B.  D.  153 ;  In  re 
PostlethwaiU.  35  W.  B.  583,  35  Oh.  D.  722 ;  and 
Williams  v.  Quebradd  Railway,  Ac,  Co.,  44  W.  B.  76, 
[1895]  2  Ch.  751,  were  also  referred  to. 

Haldane,  K.O,,  and  Bowlatt,  for  the  respondent. — 
The  charge  amounts  to  this,  that  there  is  a  secret  trust 
which  the  documents  of  which  discovery  is  sought 
afford  evidence.  The  privilege  was  personal  to  the 
testator. 

Sir  B.  T.  Beid,  K.C,  replied. 

Barl  of  Halsbttrt,  L.C.  —  It  appears  to  me 
that  the  judgment  appealed  from  ought  to  be 
reversed.  I  do  not  thmk  it  desirable  to  express  any 
opinion  i^th  reference  to  the  true  constructiou  of 
the  Victorian  statute  beyond  this:  We  are  not  here 
upon  the  question  of  suffioienoy  of  pleading  at  alL  I 
think  it  fallaoious  to  suppose  uiat  we  are  to  ascertain 
for  the  purpose  of  this  inquiry  whether  or  not  the 
pleadings  do  mean  or  do  not  mean  one  or  the  other 
of  the  two  different  sets  of  meanings  which  have  becm 
attributed  to  them. 

I  thmk  that  the  broad  propositions  may  be  very 
simply  stated:  for  the  perfect  administration  of 
justice,  and  for  the  protection  of  the  confidence  which 
exists  between  a  soUoitor  and  his  dient,  it  has  been 
established  as  a  principle  of  public  poHcy  that  those 
confidential  communications  snail  not  be  subject  to 
production.  But  to  that,  of  course,  this  limitation 
has  beoi  put,  and  justly  put,  that  no  court  can  be 
called  upon  to  protect  communications  which  are  in 
themselves  parte  of  a  criminal  or  unlawful  pro- 
ceeding. Tnose  are  the  two  principles,  and  of 
course  it  would  be  possible  to  mske  both  propositions 
absurd,  as  is  very  oxteu  the  case  with  all  propositions, 
by  taJdog  extreme  cases  on  either  side.  If  you 
are  to  say,  **I  will  not  sav  what  these  com- 
municatioas  are  because  until  yon  have  actually 
proved  me  guilty  of  a  crime  they  may  be  privileged 
as  confidential,"  the  result  would  be  that  they  could 
never  be  produced  at  all,  because  until  the  whole 
thing  is  over  you  cannot  have  the  proof  of  guilt.  On 
the  other  hand,  if  it  ii  sufficfent  for  the  party 
demanding  the  production  to  say,  at  a  mere  surmise 
or  conjecture,  that  the  thiog  into  which  he  is  endeav- 
oaring  to  inquire  may  have  been  illegal  or  not,  the 
privilege  in  all  cases  disappear  at  onc9.  The  line 
which  the  courts  have  hitherto  taken,  and  will,  I 
hope,  preserve,  is  this :  that  in  order  to  displaoe  the 
primd  facie  right  of  silence  by  a  witness  who  has  been 
put  into  the  ralation  of  professional  confidence  with 
his  client,  before  that  confidence  can  be  broken  you 
must  have  some  definite  charge  either  bv  way  of 
allegation  or  affidavit  or  what  not.     I  do  not  at 
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present  go  into  the  modes  by  which  that  can  be  made 
oat,  but  there  must  be  some  definite  charge  of  some- 
thing which  displaces  the  privilege. 

Now,  when  I  look  at  aU  that  is  to  be  found  here, 
I  find  no  such  definite  charge  at  all.  If,  for  the 
purpose  of  evading  the  payment  of  duty  to  which  the 
man  was  liable,  he  enteored  into  some  secret  and 
covinous  arrangement  whereby,  although  he  should 
Htill  retain  the  property  during  his  lifetime,  neverthe- 
less colourable  4eeaB  should  be  executed  which  would 
show  that  the  property  was  not  liable  to  duty,  that 
would  undoubtedly  be  a  fraud,  and  I  think  that  there 
would  be  no  doubt  that  a  person  who  was  engaged 
in  such  a  transaction  could  be  compelled  either  to 
produce  the  correspondence  or  to  8t«te  the  converaa- 
tion  showinff  how  it  was  intended  to  carry  out  the 
alleged  fraud.  But  there  is  no  such  allegation — ^there 
is  nothiog  here  which  any  court  can  regard  as  an 
allegation  of  fact  sufficient  to  displace  the  privilege. 
If  the  fact  were  merely  that  the  person  did  execute 
voluntary  deeds  the  effect  whereof  was  that  the  tax 
never  fell  upon  the  property  at  all,  I  do  not  know 
that  there  is  any  offence  in  that  either  in  Victoria  or 
in  this  country.  People  are  not  boond  to  continue 
in  the  same  condition  of  things,  either  as  regards  their 
direct  or  indirect  taxation,  which  will  render  either 
the  consumption  of  articles  in  the  one  case  or  the 
property  they  have  in  the  other  always  liable  to  tbe 
tax,  and  I  decline  to  believe  that  the  colony  has  made 
such  an  enactment  until  it  is  established  that  that  is 
the  enactment  which  they  have  made. 

In  the  parallel,  but  not  exactly  similar,  case  in  the 
Privy  Council  where  the  word  '* evade"  was  used, 
the  Privy  Oonncil  held  (I  myself  was  a  party  to  that 
judgment)  that  it  must  be  understood  that  where  it 
was  intended  to  be  an  allegation  that  a  *fraud  had 
been  committed  you  must  allege  it  and  prove  it,  and 
that  it  was  no  fraud  for  a  msn  to  mak«9  a  voluntary 
conveyance  of  his  estates,  cot  having  any  secret  trust, 
aodnothaving  any  arrangement  whereby  the  deed  could 
say  one  thing  and  the  voluntary  arrangement  mean 
another ;  that  the  fact  that  he  did  intend  to  make  a 
gift  during  his  lifetime  was  no  offence  and  no  breach 
of  the  Act  of  Parliament,  and  nothing  that  could  be 
considered  tainted  with  the  character  of  fraud :  Simms 
V,  Registrar  of  Frobatea.  That  being  so,  it  appears  to 
me  that  it  would  be  an  abandonment  of  the  principle 
which  has  been  held  sacred  in  this  country  if,  when  a 
person  has  done  that  which^in  itseU  may  be  innocent, 
you  should  simply,  because  you  choose  to  suggest 
that  it  was  done  with  the  view  of  evading;  the  pay- 
ment of  a  tax,  require  the  witness  to  disclose  the 
whole  of  his  affkirs,  and  enable  the  private  communi- 
cations between  himself  and  his  solicitor  to  be  dis- 
played to  the  court. 

I  cannot  help  thinking  that  if  this  question  had 
arisen  in  the  ordinary  course  the  error  which  has 
been  committed  would  not  have  been  committed,  but 
we  have  got  into  a  somewhat  artificial  condition  of 
things  by  the  method  in  which  we  are  endeavouring 
to  apply  the  procedure  here,  which  would  be  a  pro- 
ceeding in  open  court. '  Here  there  is  a  commission, 
and  to  fortdy  such  commission  a  statute  has  been 
passed  for  the  purpose  of  giving  the  judges  in  this 
country  power  to  enforce  tue  attendance  of  witnesses 
just  as  if  the  cause  of  action  had  arisen  in  this 
country.  If  you  construe  the  statute,  bearing  its 
object  in  mind,  it  is  simple  enough.  Xhe  statute  was 
passed  for  the  purpose  of  assimilating  the  administra- 
tion of  justice  all  over  her  Majesty's  dominions. 
What  you  would  have  to  do  when  you  got 
to  trial  and  the  privilege  was  pleaded  would 
be  this — ttie  judge  would  have  to  satisfy  himself 
whether  there  was  really  established  to  his  satisfac- 
tion a  charge  of  fraud  or  something  that  would  dis- 


place the  privilege — I  do  not  say  that  it  must  be 
proved — but  that  it  would  be  a  reasonable  and  proper 
thing  under  the  circumstances  to  establish  the  pro- 
position that  tbe  issue  to  be  tried  was  whether  ttiere 
was  reflkUy  a  fraud  or  not,  and  that  this  was  a  piece 
of  evidence  relevant  to  establish  the  fraud.  In  thii 
case  it  is  obvious  that  nobody  can  suggest  there  is 
any  evidence  of  it,  nor,  as  it  appears  to  me,  any 
allegation  of  it,  and,  upon  the  broaa  proposition  that 
there  is  neither  proof  nor  allegation,  nor  anything 
which  would  displace  the  privilege,  it  appears  to  mn 
that  the  orders  made  in  this  case  were  wrong,  and 
that  your  lordships  ought  to  reverse  them. 

Lord  Shand. — ^If  the  respondent  had  made  a 
relevant  averment  of  fraud  or  of  a  fraudulent  con- 
trivance to  defeat  the  right  of  the  Government  to 
death  duty,  to  which  in  the  actual  circumstances  the 
Government  was  entitled,  I  should  have  held  the 
order  made  by  Mathew,  J.,  and  the  Court  of  Appeal 
to  be  right.  Privilege  could  not  be  pleaded  as  a 
protection  to  fraud,  and  tbe  averment  of  fraud  or 
fraudulent  contrivance  with  a  specification  of 
particulars  woidd,  in  my  opinion,  be  enough.  In 
this  case  I  agree  that  there  is  no  averment  of 
fraud  or  even  of  illegality,  haviuK  regard  to  the 
decision  of  the  Privy  Ooundl  in  SimtM^a  case.  The 
statement  is  merely  that  the  deeds  in  question  were 
granted  to  ''evade"  payment  of  death  duty  due, 
using  the  word  which  occurs  in  the  statute.  If  that 
term  merely  mesns  to  ''avoid"  the  duty,  as  was  held  in 
/Simms'acose,  then  there  is  herenoavermentof  fraudulent 
contrivance,  or  indeed  of  any  illegal  prooeeding,  and 
in  the  absence  of  this  I  agree  that  the  alleged  privilege 
fails. 

Lord  Davby. — I  am  of  the  same  opinion.  I  do 
not  dissent  from  what  was  said  by  Mr.  Haldane,  that 
it  must  be  assumed  for  the  present  purpose  that  tb^ 
case  stated  in  the  pleadings  is  true  for  the  purpose  of 
testing  the  righjt  of  production.  Bat  that  renders  it, 
of  course,  of  extreme  importance  to  see  what  is  ststed 
in  the  pleadiogs,  and  what  are  the  issues  upon  which 
tiie  trial  is  now  presumed  to  be  proceeding.  I  also 
agree  with  what  wm  said  by  Sir  Bobert  Beid,  that 
if  a  man  in  his  pleadiug,  wh«tQ<'r  he  be  the  Attorney- 
General  or  anybody  else,  merely  sets  out  a  senteoce 
from  a  statute  which  is  capable  of  two  meanings 
without  saying  which  he  means,  the  one  being 
consistent  with  the  absolute  innocence  of  the 
transaction  and  the  other  meaning  involving  a 
charge  of  either  fraud  or  illegality,  he  must  say 
whi<m  he  means,  and  if  he  intendS  to  charge  illegality 
he  must  state  facto  lor  the  purpose  of  showing  what 
the  illegality  is.  I  agree  with  the  Lord  Chancellor 
that  it  is  not  a  question  of  pleadings  as  between  the 
parties,  but  that  what. we  have  to  see  is  whether  a 
witness  who  is  c«lled  upon  to  produce  privileged 
documents  ii  bound  to  produce  them  or  not.  and  for 
that  purpose  we  mast  look  to  sec  what  are  the  issues 
which  are  raised  by  the  pleadings. 

Now  the  information  states  only  certaia  voluntary 
deeds,  and  then  contains  aa  allegation  that  these 
voluntary  deeds  were  executed  for  the  purpose  of 
evading  payment  of  certaia  death  dudes  which 
are  imposed  upon  property  passing  upon  the 
death  of  the  testator.  Tae  sectic^  under  which 
it  is  sought  to  say  that  it  was  an  illegal  transac- 
tion is  tUis— I  will  read  it  shortiy  :  "If  any 
person  has  made,  or  shall  hert'after  make,  any 
conveyance,"  and  so  forth,  "  with  intent  to 
evade  payment  of  duty  under  this  part  of  the  Act." 
If  the  duty  never  attached,  if  there  is  no  section  of 
the  Act  which  imposes  a  duty  upon  voluntary  tn^ 
vivos  transactions,  I  cannot  see  how  a  person  who  is 
I  a  party  to  such  a  transaction  can  be  said  to  do  it 
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with  intent  to  evade  pftyment  of  a  duty  whioh  the 
Act  does  not  impose  upon  the  transaction  itself.  I 
do  not  mean  to  give  any  definite  opinion  npon  the 
ooQstmotion  of  this  olanse.  It  is,  however,  oertunly 
capable  of  that  meaning,  and  if  it  is  capable  of 
th^t  meaniog,  the  witness  is  entitled  to  say 
that  if  you  mean  to  say  that  the  exeonting 
(ii  these  volontary  oonveyanoes  which,  npon  the 
f>M2e  of  them,  purport  to  be  a  ptrting  by  the 
t«*8tator  with  the  property  comprised  in  them  out 
aul  ont,  th  psrting  with  the  whole  yics  diaponendi  of  it, 
•o  that  it  would  become  no  longer  his  property  bat 
the  property  of  somebody  else,  and  would  be  property 
of  somebody  else  at  his  death — ^if  you  mean  to  say 
that  the  sxecnting  of  those  conveyances  was  an  illegal 
transaction,  yon  must  tell  us  in  what  respect  it  was 
illegal;  and  if  you  merely  quote  the  words  of  the 
statute  to  which  I  have  already  referred,  if  they  are 
oapable,  as  I  think  they  are  at  least  caoable — I  do  not 
pnt  it  higher  than  that-^of  a  perfectly  innocent 
meaning  which  would  render  uiosa  transactions 
perfectly  innocent  in  themselves,  then  I  do  not  think 
that  is  stating  such  a  case  or  raising  such  an  issue  for 
trial  between  the  parties  as  would  enable  you  to  call 
upon  a  witness  to  produce  documents  which  would 
otherwise  be  privileged  from  production. 

I  think  th«t  the  fallacy  of  the  Court  of  Appeal,  if  I 
may  respectfully  say  so,  is  in  treatiog  the  statute  as  if 
it  made  the  execution  of  voluntary  deeds  with  or 
without  the  intention  to  pnt  property  in  such  a 
position  as  not  to  incur  liability  to  the  tax  a9  being 
aa  improper  or  an  illegal  act.  In  my  opinion  it  is 
nothing  of  the  kind.  It  is  a  perfectly  legal  act,  an<l 
therA  is  nothing  npon  this  iiuformation  whioh  to  my 
mind  clearly  states  any  snoh  case  of  illegality  as 
would  overrule  the  privilege  on  the  part  of  a  witness. 

L^rd  Bbampton. — I  entirely  concur. 

Lord  LnTDLEY. — I  also  concur ;  but  I  will  add  a 
few  words  ont  of  respect  to  the  learned  Lords 
Justices,  from  whom  I  dim<>r. 

The  question  arises  in  this  way :  In  May.  1896,  a 
gentleman  died,  and  imder  the  colonial  law  his  estate 
had  to  pay  certain  duty.  Some  time  before  he  died 
he  executed  some  voluntary  conveyances,  and  it  is 
said  that  under  the  law  of  the  colony  the  property 
comprised  in  those  voluntary  conveyances  was  subject 
to  duty.  In  order  to  obtain  evidence  about  those 
documents  a  commission  was  sent  over  here,  and  under 
the  statute  to  which  reference  has  been  made  (22  Vict, 
c.  20)  witnesses  were  called  before  that  commission, 
and  we  have  to  consider  the  matter  from  the  point  of 
view  of  an  action  or  information  in  this  country 
raising  certain  definite  issues,  in  support  of  whioh 
witnesses  were  called  and  examined.  When  the 
witnesses  were  called  they  were  asked  to  produce 
ttiese  documents,  and  above  all  the  instructions  given 
to  tue  solicitor  who  prepared  them.  The  answer  was 
at  ouce  set  up  by  the  witaesses,  *'  Those  are  privileged 
documents,"  the  privilege  being  founded  upon  the 
ordiaary  professional  confidence  which  has  been  held 
in  this  country  to  be  a  good  ground  for  the  non-pro- 
ductiou  of  documents. 

No«r,  starting  there,  I  observe  that  the  grounds, 
whatever  they  are,  are  legal  as  well  as  equitable. 
'  To  ere  is  no  equitable  doctrine,  as  distinguished  from 
»  legal  doctrine,  involved  in  the  matter.  Prima 
facie,  if  a  witness  swears,  as.  this  witness  did, 
to  cicoumstances  whioh  give  rise  to  the  privilege, 
the  privilege  must  prevail,  unless  there  is  a  good 
answer.  What  we  his?e  to  consider,  therefore,  is  the 
answer  to  the  privilege  so  raised. 

Now,  there  are  two  answers.  The  first  is  a  very 
short  one,  if  it  is  good  for  anything.    It  is  said  tiiat, 


the  testator  being  dead,  the  privilege  is  gone.  I  am 
satisfied  that  that  answer  is  insufficient.  It  struck  one 
at  first  as  curious.  I  never  heard  it  stated  before  ; 
hue  it  do^s  appear  that  in  the  case  of  Ruasdl 
V.  Jackson,  10  l^ure  204,  it  was  considered,  and  in  the 
judgment  of  Turner,  V.C,  there  are  some  passages 
wiuoh  have  bsen  invoked  in  favour  of  that  being  a 
good  answer;  but  they  are  easily  explicable  when 
one  comes  to  look  at  them.  The  mere  fact  that  a 
testator  is  dead  does  not  destroy  the  privilege.  The 
privilege  is  founded  upon  tbe  views  which  are 
taken  in  this  country  of  public  policy,  and  that 
privilege  has .  to  be  weighed,  and  unless  the 
people  concerned  Sn  the  case  of  an  ordinal 
controversy  like  this  waive  it,  the  privilege  is 
not  gone — ^it  remains.  In  the  case  before  Turner, 
Y.C.,  for  the  reasons  which  were  given  by  Mr. 
Haldane,  and  are  apparent  in  the  judgment,  the 
privilege  could  not  bs  set  up.  One  person  was  trying 
to  set  it  up  against  the  other,  both  claiming  under 
the  testator,  and  the  Vice-chancellor  held  that  it 
could  not  be  set  up.    So  much  for  that  answer. 

The  next  answer  given  to  this  claim  of  privilege  is 
that  there  was  illegality  or  fraud  or  trickery,  and  that 
this  solicitor,  or  those  ooncemed,  cannot  set  up  the 
privilege  because  there  is  no  privilege  involved  in 
constdcing  a  solicitor  as  to  how  you  are  to  do  an 
iliegal  aat.  That  raises  the  question  whether  there 
was  any  illegality  at  all  involved  in  the  preparation 
of  these  deeds.  As  to  that,  the  case  stands  in  this 
way.  The  whole  claim  for  this  duty  is  based  upon  a 
colonial  Act  of  Parliament  which  renders  tbe  duty 
payable  upon  any  conveyance  with  intent  to  evade 
the  payment  of  duty.  The  word  "evade"  is 
ambiguous.  There  are  various  ways  of  evading  a 
statute.  The  discussion  and  the  decision  which  took 
place  in  the  Privy  Oouncil  in  the  case  of  8imm$  v. 
Begis^rar  of  Probates  show  the  ambiguity  of  the 
expression.  Now  the  pleadings  follow  the  Act  of 
Parliament.  I  do  not  see  that  the  witness  can  quarrel 
with  that  in  any  way,  and  the  affidavit  made  iu  support 
of  the  application  for  an  order  for  the  producttou  of 
these  documents  follows  the  Act  of  Parliament — 
they  both  use  the  ambiguous  expression  **  evade."  As 
I  have  said,  ti^ere  are  tvTO  ways  of  construing  the 
word  ''  evade  " ;  one  is,  that  a  person  may  go  to  a 
solicitor  and  ask  him  how  to  keep  out  of  an  Act  of 
Parliament — how  to  do  something  which  does  not 
bring  him  within  the  scope  of  it.  That  is  evadiog  in  one 
Btius4>,  but  there  is  nothing  illegal  in  it.  The  other  is, 
when  he  goes  to  his  solicitor  and  says,  **  Tell  me  how 
to  escape  from  the  consequences  of  the  Acb  of  Parlia- 
ment, although  I  am  brought  within  it."  This  is  an 
act  of  quite  a  different  character.  Now  when  we  look 
at  the  answer  given  to  the  witnesses  who  set  up  this 
privilege,  we  find  that  the  answer  says  :  '*  You  are 
evading  the  Act  of  Parliament."  What  does  that 
mean  ?  Do  you  mean  to  say  that  I,  as  a  solicitor, 
have  been  conspiring  to  do  that  which  is  illegal? 
Th«t  is  not  said — ^there  is  no  pretence  for  it.  If  you 
mean  that,  you  have  not  said  so ;  if  you  mean  the 
other  thing,  your  answer  does  not  destroy  the  privi- 
lege.   That  is  the  short  answer- 

Ic  appears  to  me  that  the  Court  of  Appeal  have 
overlooaed  the  fact  that  the  word  *'  evade "  has  the 
double  meaoing  to  which  I  have  referred.  They 
seem  to  have  assumed  that  what  was  done  here  must 
have  been  a  conspiracy  to  avoid  the  consequences  of 
the  Act.  Under  these  circumstances  I  think  that  the 
appeal  ought  to  succeed,  and  that  the  order  appealed 
from  should  be  reversed. 

Appeal  allotoed. 

Solicitors,  CroWihr^y  VizardSy  A  Oldham;  Frtshfidds. 
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From  K.  B.  Div.        -\ 

(Yaughan  Williams  and  [ 

Stirling,  L.JJ.)    .      j 

In  re  Oollybb-Beistow  &  Co.  (a.) 

Solicitor — Bill  of  costs — Taxation — Preparing  umpire's 
award — Award  taken  up  hy  one  party  to  the  arbitra- 
tion and  costs  of  umpire  paid — Right  of  party  to  an 
order  for  taxation  in  Cham^oery  Division — Soliciiors 
Act,  1843  (6  <fc  7  Vict.  c.  73),  m.  38,  41. 

One  of  the  parties  to  a  reference  took  up  the  award  and 
paid  the  amount  fixed  by  the  umpire.  The  amount  in- 
cluded the  bill  of  costs  of  the  solicitors  employed  by  the 
umpire  to  draw  up  the  award,  and  it  directed  that  the 
solicitors^  bill  of  costs  should  be  taxed  under  section  38  of 
the  Solicitors  Act,  1843. 

An  order  for  taxation  having  been  obtained  in  the 
King's  Bencn  Division  to  tax  the  soliciiors*  bill,  the 
solicitors  appealed. 

Held,  dismissing  the  appeal,  that  the  umpire  being 
chargeable  with  the  bill  and  the  party  who  took  up  tJie 
award  having  paid  it,  the  case  came  within  the  words  of 
the  Ad,  and  thai  although  the  obtaining  of  the  order  to 
tax  in  the  King*s  Bench  Division  was  irregular,  still  the 
Judge  had  jurisdiction  to  direct  taxation.  Following, 
however,  the  decision  in  la  re  Pollard,  36  W,  B,  515, 
20  Q.  B,  D,  656,  the  order  must  be  varied  by  directing 
that  the  taxation  should  take  place  in  the  Chancery 
Division, 

Appeal  from  an  order  of  Pbillimore,  J.,  at 
chambers,  affirming  an  order  of  Master  Cbitty, 
directing  the  taxation  of  a  firm  of  solicitors*  bill  of 
costs  in  connection  with  the  preparation  of  an  award 
nnder  the  Lands  Glauses  Acts. 

The  Lowestoft  Water  and  Gas  Oo.  served  upon  Sir 
Savile  Crossley  notice  to  treat  for  the  purchase  of 
land  under  the  Lands  Clauses  Acts,  and  eaoh  party 
appointed  an  arbitrator,  and  the  arbitrators  appointed 
a  lay  umpire. 

The  arbitrators  having  differed,  the  umpire  made 
his  award. 

In  drawing  it  up  he  employed  the  solicitors,  Messrs. 
Colly er-Bristow  &  Co.,  and  notice  was  given  to  the 
parties  that  the  award  was  ready  and  could  be  taken 
up  on  payment  of  £107  6s.  4d.,  being  the  fee  and 
legal  expenses  of  the  umpire. 

The  Lowestoft  Water  and  Gas  Co.  paid  the  umpire 
his  fees  and  took  up  the  award. 

The  umpire  aWurded  the  sum  of  £4,119,  and  the 
award  directed  thecompany  topay  to  Sir  Savile  Crossley 
his  costs  of  the  reference  and  the  costs  of  the  award, 
includiDg  the  fees  of  the  arbitrators,  which  were 
assessed  at  sixty  guineas  each,  and  the  umpire's  fee 
of  leventy-five  guineas,  and  in  addition  the  costs 
and  expenses  of  and  incidental  to  preparing  and 
perfecting  the  umpire's  award. 

In  drawing  up  the  award  the  solicitors,  Messrs. 
CoUyer-Bnstow  &  Co.>  had  consulted  counsel  in  the 
matter,  and  the  award  was  drifted  by  counsel. 

The  Lowestoft  Water  and  Oas  Co.  took  out  a 
summons  for  the  taxation  of  the  BolidtorB'  bUl  of 
costs  as  between  solicitor  and  dient. 

The  masters  and  the  judge  at  chambers  made  the 
order  to  tax. 

Messrs.  CoUyer-Bristow  &  Co.  appealed. 

Ernest  M,  Pollock,  for  the  solicitors. — ^There  is  no 
juisdiction  to  order  this  bill  to  be  taxed  under 
section  38  of  the  Salidtors  Act,  1843,  as  the  bill  is 

(a.)  Reported  by  EbskINB  Bbid,  Esq.,  Barrister-at- 

Law. 


but  a  mere  item  in  a  larger  bill  of  costs  which  the 
company  would  have  to  pay  to  Sir  Savile  Crossley, 
and  which  they  would  have  obtained  an  order  to  tax 
as  between  party  and  party.  The  company  cannot 
pick  out  one  item  and  apply  to  have  that  item  taxed 
as  between  solicitor  and  client,  and  then  impose  upon 
the  solicitor  a  liability  to  pay  the  costs  of  taxation  if 
one-sixth  were  taxed  off.  In  re  Oowdell,  31  W.  B. 
335,  52  L.  J.  Ch.  246,  decided  that  a  person  liable  to 
pay  costs  as  bet  wee  a  party  and  party  is  not  entitled 
to  a  reference  for  taxation  under  the  third-psrty 
clause  (•eotion38)  of  the  Solicitors  Act,  1843.  More- 
over, this  bill  of  oosts  has  been  alrf>ady  paid,  and 
there  are  no  special  droumstanoes  which  entitle  the 
company  to  have  a  paid  bill  taxed.  Again,  this  bill  of 
costs  not  being  for  work  done  in  any  court  of  law  or 
equity  the  taauktion  if  the  order  stand  must  take  plaoe 
ia  the  Chancery  Division :  In  re  Pollard,  36  W.  B. 
516,  20  Q.  B.  D.  656 ;  Womhwell  v.  Bamsley  Corpora- 
tion, 36  L.  T.  Rep.  708,  25  W.  B,  Dig.  141. 

C,  Herbert  Smith,  for  the  company,  was  heard  only 
on  the  question  whether  the  taxation  should  not  tsks 
place  in  the  Chancery  Division,  and  said  the  company 
raised  no  objection  to  the  order  being  varied. 

Ths  Court  dismissed  the  appeal,  but  varied  the 
order  by  directing  the  taxation  to  take  place  in  the 
Chancery  Division. 

Yattghan  Williams,  L  J.— The  result  of  this  oaie 
is  that  in  the  main  the  appeal  fails  because,  acoording 
to  our  judgment,  althoagh  the  application  that  the 
bill  of  costs  should  be  taxed  in  the  King's  Bench 
Division  was  irregular,  there  was  jnrisdictioa  in  that 
court  to  make  the  order  appealed  from,  and  under  this 
part  of  the  case  all  we  lutve  to  do  is  to  make  the 
same  order  indicated  as  the  correct  one  m  In  re 
Pollard,  so  as  to  bring  the  taxation  into  the 
Chancery  Division.  As  regards  the  question  whether 
the  taxafion  is  one  that  can  be  dealt  with  under 
section  38  of  the  Solicitors  Act,  1843,  I  am 
of  opinion  that  it  is.  The  bill  of  oosts  is 
not  the  bill  of  the  solicitor  to  one  of  the  two 
paities  to  the  reference,  but  of  the  umpire's 
solicitor.  It  s^ems  to  me  that  it  is  a  bill  of  costs 
which  ought  to  be  taxed  as  between  solicitor  and 
client,  and  that  the  case  is  within  the  very  words 
of  section  38.  In  my  judgment  there  was  a 
liability  on  the  company  to  pay  these  charges 
of  the  umpire's  solicitor,  and  although  those  chsrges 
were  void  before  the  order  for  taxation  was  asked  for 
there  are  ample  special  circumstances  justifying  the 
making  of  an  order  to  tax  because  at  the  moment 
when  the  award  was  tsJcen  up  it  was  impossible  tJ 
predict  what  the  effect  of  the  award  would  be.  There 
only  remained  the  last  question—namely,  in  what 
division  ought  the  taxation  to  take  place  ?  In  my 
opinion,  though  the  applicstion  to  the  King's  Bench 
Division  to  make  an  order  for  taxation  of  this  bill 
was  irregular,  still  there  was  jurisdiction  in  that 
division  to  make  this  order  for  taxation,  and  in  thete 
circumstances  the  only  thing  that  is  now  necessary  to 
be  done  is  to  make  the  same  order  as  in  In  re  PoUard 
—namely,  to  direct  the  taxation  to  take  place  in  the 
Chancery  Division.  I  am  therefore  of  opinion  that 
this  appeal,  the  order  being  so  varied,  should  be  dis- 
missed. 

Stiblino,  L.  J. — I  am  of  the  same  opinion.  Three 
points  were  argoed — ^whether  there  could  be  a  taxation 
under  section  38  of  the  Soddtors  Act,  1843 ;  whether 
there  were  special  circumstances  justifying  the  making 
of  the  order;  and  whether  if  taxation  is  ordered  it 
should  be  carried  out  in  the  Chancery  Division  or  in 
the  King's  Bench  Division.  [Having  stated  the  faots 
that  gave  rise  to  these  questions,  the  learned  Lord 
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In  be  Collybb-Bbistow  &  Oo.—HAin>  v.  Blow. 


COTTBT  OP  APPBAX. 


Joatioe  aaid :]  FoUowiog  the  words  of  the  section  we 
have  to  inqtiize  who  was  the  party  ohargcd.  Olearly 
the  mnpize  was  the  party  charged.  Ttien  who  it  the 
party  who  had  the  bUl  P  It  has  been  paid,  not  by  the 
umpire,  but  by  the  company,  so  that  we  have  tbe 
oompany  not  chargeable  with  the  bill  bat  haying  paid 
it.  The  case  is  thns  brought  within  the  terms  of  tbe 
leotion  and  tbe  company  are  entitled  to  make  such 
application  for  a  reference  for  the  taxation  of  the  bill 
as  the  noipire  might  himself  make,  aodtbat  application 
mnst  be  for  taxation  of  the  bill  as  between  solicitor 
and  client. 

Great  stress  was  laid  on  the  decision  in  In  re  Cowdell, 
but  that  case  was  dsffsrent  from  the  present  ooe. 
There  the  solicitor  whose  bill  of  costs  was  in  question 
waa  solicitor  to  one  of  the  parties  to  a  referee  ce  and 
had  deliyered  a  bUl  of  costs  made  out  as  between 
solicitor  and  client.  The  local  board,  who  were  the 
other  parties  to  the  reference,  applied  for  taxation 
nnder  section  38  of  the  Solicitors  Act,  1843.  Fry,  J., 
dedined,  and  in  my  cmioion  justly  declined,  to  order 
taxation  on  the  ground  that  toe  bill  delivered  by  the 
solicitor  was  a  Afferent  bill  from  that  for  which  his 
clients  were  made  liable  for.  Hence  the  application 
was  to  tax  the  costs  of  the  umpire's  solicitors, 
and  nothing  else,  and  it  appeared  to  me  that 
there  was  ample  jurisdiction  to  make  an  order 
nnder  section  38.  It  was  next  argued  that  as  there 
had  been  payment  of  the  bill  taxation  could  only 
take  place  if  there  were  special  cironmstances  either 
generally  nnder  section  41  or  applicable  to  tiie  person 
making  the  application  und«*r  the  latter  part  of 
section  38.  The  question  of  what  are  special  circum- 
stances has  been  considered  in  many  cases  in  which  it 
is  needless  to  enter.  The  position  in  this  oase  is  that 
as  between  the  umpire  and  solicitor  there  does  not 
appear  to  have  been  any  payment  by  the  umpire  and 
tbe  oompany  made  the  payment  to  ^e  umpire  at  a 
time  when  it  was  not  known  what  the  provisions  of 
the  award  would  be. 

Under  this  state  of  things  there  are  special  circum- 
stances  to  justify  the  making  of  an  order  for  taxa- 
tion. 

On  the  last  question,  in  view  of  the  decision  in  In  re 
Pollard^  I  think  taxation  should  take  place  in  the 
Chancery  Division. 

I  wiih,  however,  to  add  this.  If  there  was  a 
party  and  party  taxation  proceeding  under  the 
Liands  Clauses  Acts  in  the  King's  Benc^ 
Division,  I  do  not  think  it  would  be  improper 
for  the  master  who  was  taxing  the  costs  in  that 
division,  and  who  had  $eUin  of  the  whole  cause,  to 
deal  with  the  whole  matter.  But  in  the  present  case 
tbe  only  question  is  as  to  the  taxation  of  the  bill  of 
costs  of  the  umpire's  solicitors.  I  think  such  a  bill  of 
costs  in  the  present  drcumstuices  should  be  taxed  in 
the  Chancery  Division,  and  with  that  variation  the 
order  made  for  taxation  is  one  that  should  stand. 


itors,   CoUytT-BrUtow    <fe    Co. ;     Williams    & 
James^  ixit  Wor$hip  S  Bi$ing,  Ghreat  Yarmouth. 


From  Chan.  Div.      . 
(Bigby,  Collins,  and  [  June  27,  1901. 

Bomer,  L.JJ.)       ) 

Habd  v.  Blow,  (a.) 

Landlord  and  tenant — Mortgage  by  sub-demise — Appoint- 
ment of  receiver — Liability  to  pay  rent  and  damages, 

A  receiver  appointed  by  the  court  on  behalf  of  mort- 
gagee$  of  leasehold  property  by  way  of  sub-demise^  who 

(a.)  Beported  by  J.  I.  Stiblikg,  Esq.,  Barrister- 

at-Law. 
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has  gone  into  possession,  is  under  no  liability  to  pay  to 
the  lessor  rent  due  under  the  lease  out  of  funds  coming  to 
hand  during  his  occupation  of  the  premises.  A  receiver 
in  such  a  case  is  in  exactly  the  same  position  as  the 
mortgagees  would  have  been  in  had  they  gone  into  possfs- 
sion,  and  no  special  right  arises  against  him  in  favour  of 
the  landlord  by  riason  of  his  position  as  an  officer  of  the 
court. 

This  was  an  appeal  from  a  dedsion  of  Btirling,  J. 

The  action  was  a  debenture-holder's  action,  the 
debentures  being  secured  by  a  trust  deed  which  in 
various  ways  deut  with  the  property  of  the  company 
named  Owen  Jones  (lamited),  which  had  issued  them. 

Part  of  the  property  of  the  oomt)any  consisted  of 
certain  leasehold  houses,  Nos.  116,  118,  120,  122,  and 
124,  Edgware-road. 

By  the  trust  deed  that  property  was  charged  with 
Ihe  debenture  debt,  and  it  also  purported  to  be  sub- 
demised  to  the  trustees  by  the  company.  It  was 
doubtful  whelher  that  sub-demise  was  efFectual  by 
reason  of  a  mistake  with  reference  to  the  original 
lease  under  which  the  property  was  held ;  but  it  was 
admitted  that  the  trustees  of  the  debenture  deed  were 
not  sssigDees  of  Ihe  lease  under  which  the  company 
held,  but  that  at  most  they  were  sub-lessees. 

Under  the  lease  the  rent  was  payable  in  advance, 
and  the  rent  was  paid  down  to  the  25th  of  Peo«>mber, 
1899,  thus  covering  the  period  to  the  25th  of  March, 
1900. 

On  the  29th  of  August,  1899,  in  this  action  an  order 
was  made  appointing  one  Page  to  collect,  get  in,  and 
receive  tiie  debts,  &o.,  of  the  business  carried  on  by 
the  defendant  company,  and  to  manage  the  said 
business,  and  accordmgiy  he  entered  into  possession 
of  these  leasehold  houses  on  behalf  of  the  debenture- 
holders. 

On  the  24th  of  March  the  receiver  removed  all  the 
chattels  of  the  defendant  company  from  these 
premi«es.  He  did  not  pay  the  rent  which  fell  due  on 
the  25th  of  March  nor  did  he  deliver  up  possession  to 
the  landlord. 

On  tbe  29th  of  March,  the  rent  not  having  been 
paid,  the  landlord  took  out  a  summons  asking  Siat  he 
might  be  at  liberty  to  distrain  for  the  rent  which  had 
become  due. 

On  ttte  26th  of  Apri)  thst  summons  was  amended 
by  askmg  that  in  demult  of  sufficient  distress  being 
found  or  non-payment  of  the  rent  and  costs  the 
applicant  might  be  at  liberty  to  enter  upon  the 
premises  and  determine  tbe  leate,  and  in  the  latter 
alternative  that  the  receiver  be  ordered  to  pay  to  the 
ap^cant  a  sum  caloulatedat  therate  of  £930per  annum 
for  use  and  occupation  by  the  receiver  and  manager 
from  the  25Ui  of  March,  1900,  to  the  date  of 
determination,  together  with  such  sum  as  might  be 
due  for  dilapidations  under  the  covenant  in  that 
behalf  to  the  date  of  re-entry. 

On  the  7th  of  May  the  master  in  chambers  gave 
leave  to  the  applicant  to  re-enter  and  determine  the 
lease,  and  on  the  9th  of  May  such  re-entry  was 
actually  made. 

The  question  was  now  raised  whether  or  no  it  was 
right  and  proper  that  the  receiver  should  be  ordered 
to  pay  the  rent  for  the  period  from  the  25th  of 
March,  1900,  down  to  the  9th  of  May,  when  the  lease 
was  put  an  end  to,  and  also  pay  for  dilapidations,  by 
which  it  seems  was  meant  damages  for  breaches  of 
certain  covenants,  as,  for  example,  the  covenant  to 
ddiver  up  in  a  proper  state  of  repair. 

Stirling,  J.,  held  that  the  receiver  was  under  no 
sudi  liability. 

P.  i^.  Wheeler  ( Upjohn^  KC,  and  Begg  with  him), 
for  the  appeal,  referred  to  Eyton  v.  Denbigh,  Buihin, 
and  Corwen  Bailioay   Co.,   16  W.,B.   928,  L.  B.   6 
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HA17D  V.  Blow.— FoBBBs  Sioth  v.  Fobbes  Smith. 
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Eq.  14,  488;  Oreat  Eastern  Railway  Co,  t.  East 
London  Raihoay  Co,,  44  L.  T,  £ep.  903,  29  W.  B. 
Dig.  188;  Jacohs  y.  Van  Boolen,  34  Solicitors' 
Journal  97 ;  Bal/e  v.  Blake,  1  Ir.  Ch.  Eep.  365 ; 
In  re  Lundy  OraniU  Co.,  19  W.  B.  609,  L.  B.  6 
Ch.  App.  462;  In  re  Oak  Fits  Colliery  Co,,  30 
W.  B.  759.  21  Ch.  D.  322 ;  In  re  Marriage,  Neave, 
&  Co.,  45  W.  B.  42.  [1896]  2  Oh.  663 ;  Faterson  v. 
Oa$  Light  and  Coke  Co.,  [1896]  2  Ch.  476,  45  W.  B. 
Dig.  61 ;  Neate  v.  Fink,  15  Sioi.  460. 

Martellif  for  the  trustees  and  receiver,  was  not 
called  upon. 

BiGBY,  L.J. — I  think  for  the  reasons  given  by 
Stirling,  J.,  in  his  jadgment,  which  has  been  read, 
that  this  clidin  cannot  be  sustained,  and  the  appeal 
must  therefore  be  dismissed  with  costs. 

Collins,  L.J. — I  am  of  the  same  opinion.     [His 
lo'  dship    stated    the  facts,    and    continued :]    Mr. 
Woeeler,    who    has    argued    this    case    with   great 
insrenuity,  has  admitted  that  there  was  no  privity  of 
estate  at  law  between  the  trustees  and  the   head 
lf)^Bor,  and  that  therefore  there  was  so  liability  for 
mt't  as  between  the  trustees  and  the  head  lessor. 
But  then  comes  the  main  basis  of  his  contention.     He 
says  that  the  court  has  assisted  the  debenture-holders 
by  putting  in  its  own  officer  as  receiver,  and  therefore  a 
new  right  arises  as  against  the  receiver.     But  is  there 
Any  reason  why  a  lessor  should  be  in  a  better  position 
because  a  receiver  has  been  substituted  for  the  original 
sub-lessee?     The  lessor  had  no  right  against  the 
original  sub-lessee,  and  if  the  sub-lessee  had  done 
what  the  receiver  has  done  the  lessor  would  have  been 
in  exactly  the  same  position  as  he  is  now.    It  seems 
to  me,  therefore,  the  appellant  can  show  no  ground 
why  the  receiver  should  be  under  any  greater  liability 
than  the  sub-lessees.    But  then  it  is  said  that  when 
a  receiver  has  been  appointed  the  rights  of  the  land- 
lord are  suspended,  and  that  if,  in  the  present  case, 
there  had  been  no  receiver  the  lessor  might  have  been 
able  to  realize  the  assets ;  and  it  does  seem  to  me  that 
there  is  some  ground  for  saying  that  if  damage  has 
ttccrued  to  the  landlord  by  the  action  of  the  court 
the  receiver  should  make  good  the  loss.    But  there  is 
no  authority  for  that  proposition,  and  it  is  not  my 
province  to  create  a  new  equity.    The  court  does  not 
protect  every  inconvenience  ari«ing  from  its  action. 
The  cases  which  have  been  cited  on  behalf  of  the 
appellant  have  been  distinguished  by  Stirling,   J., 
m  his  judgment.     Broadly  speaking,  they  are  all 
cases  of  direct  liability  between  a  lessor  and  his  lessee ; 
in  none  of  them  was  there  any  question  between  a 
lessor  and  his  nab-lessee.     For  the  reasons  I  have 
given  the  uppellant's  claim  rests  on  no  right  in  law, 
and  he  has  no  right  in  equity  by  reason  of  the  receiver 
having  been  appointed  in  substitution  for  the  sub- 
lesseeii ;  while,  if  any  right  could  arise  in  his  favour 
by  leason  of  his  having  lost  certain  rights  through 
the  appointment  of  a  receiver,  there  is  no  case  carry- 
ing him  so  far.    I  think  the  judgment  of  Stirling,  J., 
WHS  right  and  on  the  grounds  he  has  given. 

BoMER,  L.  J. — I  agree.  This  appeal  fails  lor  the 
reasons  given  by  Collins,  L.J.  The  case  has  been 
wfll  srirued,  and  I  only  df'Sire  to  add  a  few  words  on 
the  principles  laid  down  by  the  authorities.  If  in  the 
caie  of  a  company  or  person  whose  estate  is  being 
dealt  with  by  the  court  a  receiver  or  liquidator  ha« 
occupied  or  used  premises  which  are  part  of  the 
estate,  then  the  court  will  see  that  the  rent  or  other 
liabilities  payable  to  the  landlord  in  respect  of  those 
preooises  and  as  to  which  the  person  whose  estate  is 
being  dealt  with  is  liable,  are  paid  to  the  landlord  by 
the  receiver.  But  this  principle  does  not  apply  and 
cannot  be  applied  to  a  esse  between  mortgagor  i^nd 


mortgagee,    where    the    mortgaged    premises    are 
leaseuolds  subdemised  or  agreed  to  be  subdemised  by 
the  mortgagor  to  the  mortgagee,  and  mortgaged  by 
the  mortgagor  to  the  mortgagee;  in  that  case  the 
mortgage^  is  not  liable  to  pay  rent  either  to  the 
mortgagor  or  to  the  mortgagor's  landlord.     In  such 
a  case  the   receiver  is  appointed  m  right    of   the 
mortgagee.      The    court  is   not  administering   the 
mortgagor's  estate;    it    is     only    dealing  with  the 
mortgaged  property,  and   that  mortgaged  property 
involved,  ex  hypothesis  no  liability  to  the  landlord  in 
respect  of  rent  or  any  other  outgcings.      It  should  b« 
remembered  that  in  buoh  a  case,  bec«veen  mortgagee 
and  mortgagor  the    latter  remains    liable    for  the 
rent,  even  if  the  mortgagee  should  go  into  posses- 
sion, and  that  the  mortgagee,  even  though  going 
into  possession  and  paying  no  rent,   is   iiot  iiahio 
to  the  landlord  for  rent  in  respect  of  such  occupation. 
Is  the  position  c banged  by  the  appointment  of  a 
receiver  ?    Not  at  aJl.    The  appointment  of  a  receiver 
dues  not  take  away  from  the  mortgagor  bis  primary 
liability.    The  lanolord  has  no  claim  as  against  either 
the  mortgagee  or  the  receiver.    Of  course  in  a  case 
where  the  landlord  has  got  a  right  to  re-enter  he  can 
apply  to  the  court,  notwithstanding  the  appointment 
of  a  receiver,  and  get  leave  to  re-enter ;  buc  the  mere 
fact  that  by  reason  of  the  appointment  of  a  receiver 
an  application  has  first  to  be  made  to  the  court  does 
not  m  itself  give  him  any  special  rights.     There  is  uo 
authority  whatever  in  support  of  the  propoiiition,  ihat 
in  such  a  caso  as  I  have  iudicated,  betweeu  an  ordmary 
mortgagor    and    an    ordinary    mortgagee,  wherif   a 
receiver  has  been  appoiuted  by  tho  morrgsgee  ti 
enforce  his  security,  the  landlord  has  a  right  to  apply 
to  the  court  and  ask  lor  his  rent  to  be  discharged  ouc 
of  the  as&ets  received  by   the  receiver  during   his 
occupation  of  the  property.    An  argument  as  to  there 
being  something  nni^  or  disbonest  in  the  receiver 
remaining  in  occupation  without  paying  rent,  and 
that  sued  a  state  of  things  requires  the  intervention 
of  the  court,  is  only  a  plea  ad  misericordiam.   This  is  h 
question  of  a  right  legal  or  equitable,  and  it  the 
applicant  has  no  right,  thfre  is  no  dishonesty  in 
refusing  to  comply  with  the  application.     If  thia 
application  had  been  right,  whicn  iu  my  opinion  ic 
clearly  is  not,  a  ffeneral  principle  would  have  had  to  b  i 
laid  down  in  ul  oases  between  a  mortgagor  atid  a 
mortgagee.    I  think  it  clear  that  such  a  principle 
ought  not  to  be  established. 

Solicitore,  Duffidd,  Bruty,  &  Co. ;   H.  E.  Warrtf-r  & 
Cu, 


From  P.  D.  &  A.  Div.     )  ,        , .,   - ,    ,,.^1 

(Bigby  and  Collins,  L. JJ.)  j  ^^^  ^^'  l*^'  ^  ^^^• 

FoRBBS  Smith  v.  Forbes  Ssarn.  (o.) 

Costs — Divorce — Wife^s  petition — Hushand^s  petition-- 
Costs  against  co-respondent — Costs  of  wife's  petition — 
Farty  to  proceedings — Appeal — Fiival  order — Matri- 
monial Causes  Act,  1857  (20  A  21  Vint.  c.  85),  a  31  - 
Judicature  Act,  1890  (63  <fe  54  Vict.  c.  44).  s  5. 

The  power  to  order  payment  of  cotts  conferred  on  the 
court  by  section  6  of  the  Judicature  Act,  1890,  mutt  be 
confined  to  parties  to  the  proceedings.  The  cO'^respondent 
to  a  petition  presented  by  a  husband  does  not  bccnmr  (t 
party  Ut  a  cross-petition  presented  by  the  vnfe  on  the. 
making  of  an  ordrr  for  the  consolidation  of  the  two  sw/Vai 
a^  such  an  order  is  only  an  arrangement  for  the  ron- 
venience  of  trying  the  two  suits  tof/ether  and  invo/rcs 
nothing  analogous  to  **  consolidation '^  at  common  hiw* 

(a.)  Beported  by  J.  I.  Stirling,  Esq.,  Barrister- 

at-Law. 
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A  co-reapondentj  therefore,  in  such  a  com  not  being  a 
** IHirty  to  the  proceedings'^*  within  eedion  34  of  the 
MalritnonicU  Caiteee  Act,  1857,  there  is  no  jurisdiction 
to  make  him  jtay  the  costs  of  tlie  wife^s  petition. 

An  order  dimcting  payment  of  costs  is  not  an  inter- 
locutory order  working  out  the  final  judgment,  but  is  part 
of  the  final  judgment  though  separated  from  it  by  an 
interval  of  some  days* 

This  was  an  appeal  from  a  decision  of  Jenne,  P. 

On  the  2ad  of  Fehrnary,  1900,  the  wife,  the 
respondent  in  the  present  proceedings,  presented  a 
petition  for  a  jadioi»l  separation  on  the  ground  of  her 
hatband's  cruelty. 

On  the  27tti  of  March,  1900,  the  husband  presented 
a  pedtion  for  the  dissolution  of  the  marriage  on  the 
Rrouud  of  the  wife's  adultery  with  the  co-respondent 
Ghadwick.  Damages  were  claimed  against  the  co- 
respondent. 

On  the  26th  of  April,  1900,  the  r^g^istrar  ordered 
the  husband's  suit  to  be  consolidated  with  the  wife's 
suit. 

The  co-respondent  made  no  objection  to  this  order. 
The  wife  and  the  co-respondent  filed  answers  to  the 
husband's  petition  denying  the  adultery. 

On  the  18th  of  July,  1900,  the  suits  were  tried  by 
the  President  with  a  jury. 

At  the  trial  the  charges  of  cruelty  against  the 
husband  were  withdrawn,  there  being  no  evidence  m 
support  of  them.  The  wife's  petition  was,  therefore, 
dismissed. 

On  the  husband's  petition,  the  adultery  was  found 
proved  as  against  the  wife  and  the  co-respondent  and 
damages  were  awarded  against  the  co-reipondent. 
A  decree  niei  was  made  for  dissolution  of  the  marriage 
with  costs  and  damages  against  the  co-respondent. 

Oa  the  28  ch  of  January,  1901,  the  decree  was  made 
absolute. 

Oq  the  taxation  of  costs  the  husband  claimed  to  tax 
against  the  co-respondent  not  only  his  costs  of  his 
own  petition  but  suso  his  costs  of  the  wife's  petition, 
on  the  ground  that  by  reason  of  the  consolidation 
order  the  two  suits  were  united  and  had  become  the 
proceedings  within  section  34  of  the  Matrimoniid 
Onuses  Act,  1857.  The  matter  was  referred  by  t^e 
registcBT  to  the  court. 

Before  the  President  it  was  contended  that  the 
h'lsband's  costs  of  the  wife's  petition  could  be  ordered 
t  >  be  taxed  against  the  co-respondent  under  section 
.'51  of  the  Matrimonial  Causes  Act,  1867,  and  that  in 
auy  event  jurisdiction  was  given  to  the  court  to  do 
H  •  under  svotion  5  of  the  Supreme  Court  of  Judicature 
Act,  1890. 

Od  the  20th  of  Mi^  Jenne,  P.,  held  that,  though 
the  discretion  given  by  section  o  of  the  Act  of  1890 
must  be  confined  to  persons  wbo  were  parties  to  the 
proceedings,  yet  that  the  co-respondent  was  a  party  to 
the  wife's  petition  within  section  34  of  the  Act  of  1857, 
and  he  ordered  him  to  pay  the  coats  accordingly. 
The  oo-respondent  appealed. 
There  was  some  doubt  whether  the  appeal  was  an 
interlocutory  or  final  appeal.  Leave  to  appeal  was 
refused  both  by  the  President  and  the  Court  of 
AppeaL  The  co-respondent,  however,  brought  on 
tha  appeal. 

By  section  34  of  the  Matrimonial  Causes  Act,  1857, 
* '  Whenever  in  any  petition  presented  by  a  husband 
the  alleged  adulterer  shall  have  been  made  a  co- 
respondent, and  the  adultery  shall  have  been  estab- 
lished, it  shall  be  lawful  for  ^e  court  to  order  the 
adulterer  to  pay  the  whole  or  any  part  of  the  costs 
of  the  proceedings." 

By  section  5  of  the  Supreme  Court  of  Judicature 
Act,  1890,  *'  Subject  to  the  Supreme  Court  of  Judica- 
ture Acts,  and  the  rules  of  court  made  thereunder. 


and  to  the  express  provisions  of  any  statute,  whether 
passed  before  or  after  the  commencement  of  this  Act, 
the  costs  of  and  incident  to  all  proceedings  in  the 
Supreme  Court,  including  the  administration  of 
estates  and  tmsts,  shall  be  in  the  discretion  of  the 
court  or  judge,  and  the  court  or  judge  shall  have  fall 
power  to  determine  by  whom  and  to  what  extent  such 
costs  are  to  be  paid." 

Ma/rshaU  HaU,  K,C,,  and  Moore^  for  the  appellant. 
— ^There  was  no  jurisdiction  to  order  the  appeUant  to 
pay  the  costs  of  the  wife's  petition.  The  consolida- 
tion order  was  merely  a  direction  to  try  the  suits 
together  for  the  convenience  of  all  parties. 

Orazebrook,  contra, — First  of  all,  the  order  appealed 
from  was  an  interlocutory  order,  and  leave  to  appeal 
has  been  refused.  On  the  meriti  I  submit  that  the 
decision  was  right,  especially  having  regard  to  the 
extensive  jurisdiction  given  to  the  court  by  section  5 
of  the  Judicature  Act,  1890. 

Marshail  Hall,  K,0,,  replied. 

The  following  cases  were  referred  to :  In  re 
BinHead,  41  W.  B.  452,  [1893]  1  Q.  B.  199 ;  Blakey 
V.  Latham,  38  W.  B.  193,  43  Ch.  D.  23;  London 
County  Council  v.  Churchwarderu  of  West  Ham,  40 
W.  B.  662,  [1892]  2  Q.  B.  173 ;  In  re  Fieher,  42  W.  B. 
241,  [1894]  1  Ch.  450 ;  The  City  of  Maneheeter,  5  P.  D. 
221 ;  and  Mareden  v.  Lancashire  and  Yorkshire  Bail' 
way  Co.,  29  W.  B.  580,  7  Q.  B.  D.  641. 

BiOBY,  L.J. — ^For  the  reasons  which  my  brother 
Collios  will  state  in  detail  I  think  there  was  no 
jurisdicfion  to  order  the  co-respondent  to  pay  the 
costs  of  the  proceedings  upon  the  wife's  petition,  and 
therefore  I  think  the  decision  of  the  learned 
President  ought  to  be  reversed. 

Coixms,  L.J. — The  first  question  is  whether 
there  is  any  right  of  appeal  at  all.  It  if  said  that 
the  order  appealed  from  is  an  interlocutory  one,  and 
leave  to  appeal  from  it  has  not  been  obtained.  If 
the  order  was  interlocutory,  it  is  dear  that  no  appeal 
can  be  brought  without  the  leave  of  the  court.  But, 
having  regard  to  the  authorities  which  have  been 
cited  by  the  appellant's  counsel,  I  have  come  to  the 
conclusion  that  the  order  was  a  final  one,  and  con- 
sequently the  leave  of  the  court  is  not  reqnired. 
[His  lordship  stated  the  facts,  and  continued:]  It 
appears  to  me  that  the  order  of  the  President  is, 
under  the  circumstances,  really  part  of  the  final 
judgment.  There  was  no  jurisaiotion  to  make  any 
order  as  to  costs,  except  as  part  of  the  final  judg- 
ment ;  and  although  the  order  which  interpreted  the 
final  judgment  was  not  originally  part  of  it  and  was 
separated  from  it  by  some  days,  1  think  it  was  not 
the  le«B  a  part  of  the  final  judgment.  It  seems  to  me 
that  The  City  of  Manchester  is  an  authority  for  so 
holding.  In  that  case,  in  an  action  for  a  collision  at 
sea  by  which  the  plaintiffs'  ship  was  sunk,  the 
Admiralty  Division,  on  the  25th  of  April,  held  both 
vessels  to  blame,  and  ordered  the  owners  of  The 
City  of  Manchester  to  pay  the  plaintiffs  half  their 
damages.  On  the  20th  of  May  a  supplemental  order 
was  made  giving  the  plaintiffs  their  costs  of  the 
action.  On  appeal  by  the  defendants  it  was  objected 
l^t  the  second  order  was  interlocutory,  and  that  the 
appeal,  having  been  brought  a^ter  twenty-one  days, 
was  too  late.  The  Court  of  Appeal  held  that  tiie 
order  was  final.  James,  L.J.,  said:  "The  order  as 
to  costs  which  is  under  appeal  can  only  be  sustained 
on  the  ground  of  its  being  part  of  the  decree,  for  if 
the  case  had  been  disposed  of  by  a  final  judgment  thb 
court  would  have  had  no  jurisdiction  to  make  a  sub- 
sequent order.  There  is,  therefore,  no  ground  for 
the  objection  that  this  is  an  interlocutory  order  which 
{  must    bst  i^ypealed  from  within  twenty-one  days.'* 
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And  I  think  Marsden  v.  Lanoaihire  and  Yorkshire 
Bailivay  Co.  bean  oat  the  same  view.  In  my  opinion 
thie  order  was  not  an  interlocutory  order  for  working 
out  tiie  final  decree,  but  was  part  and  parcel  of  the 
final  decree  itself. 

This,  then,  being  an  appeal  against  a  finel  order, 
the  question  next  arises  whether  the  decision  was 
right.  The  parties  have  consented  that  the  appeal 
sluJl  be  hewd  by  two  judges.  Can  the  order  be 
maintained  P  The  question  turns  upon  section  34  of 
the  Matrimonial  Causes  Act,  1857.  The  power  to 
order  a  co-respondent  to  pay  costs  is  a  statutory  one ; 
the  court  has  no  inherent  power  to  visit  with  costs  a 
co-respondent  who  is  not  m  the  strictest  sense  of  the 
word  a  ''party"  to  the  proceedings.  He  is  intro- 
duced into  the  suit  by  virtue  of  the  provisions  of  the 
statute.  It  teems  to  me  that  the  learned  President 
was  quite  right  in  holding  that  the  power  ^ven  by 
section  34  is  limited  to  persons  who  are  parties  to  the 
proceedings.  And  I  think  **  the  proceedings"  must 
mean  the  proceedings  in  a  suit  to  which  the  co- 
respondent is  a  party — ».&,  the  proceedings  upon  **  a 
petition  presented  by  a  hu«band."  Tbe  section  gives 
no  power  of  itself  to  visit  with  costs  any  person  who 
is  not  a  party  to  the  proceedings. 

Then  comes  the  fact  that  an  order  was  made  for  the 
consolidation  of  the  two  suits,  and  it  se»ms  to  me 
that,  rightiy  considered,  this  was  not  a  **  consolida- 
tion "  order  in  the  only  sense  which  would  make  it 
material  for  the  present  purpose.  No  power  to  oon- 
sdlidate  suits  is  given  by  the  Matrimonial  Causes 
Acts,  or  in  the  Divorce  Oourt  Buiss  made  thereunder. 
Then,  it  we  endeavour  to  ascertain  the  meaning  of 
consoJidation  in  the  Supreme  Court,  we  find  that  by 
rule  8  of  order  49,  *'  Causes  or  matters  pending  in  the 
same  division  may  be  consolidated  by  order  of  the 
oourt  or  a  judge  in  the  manner  in  use  before  the 
commencement  of  the  principal  Act  in  the  superior 
courts  of  common  law."  That  throws  us  back  upon 
what  was  meant  by  consolidation  in  the  common 
law  courts  before  the  Judicature  Act,  and  this  is 
thus  stated  in  Lush's  Practice  (2nd  ed.),  at  p*  752. 
[His  lordship  read  from  "If  two*  or  more 
Motions  are  aepending  at  one  time  by  the  same 
plaintiff  against  the  same  defendant,"  down  to 
*'  with  ftuch  other  terms  as  may  be  agreed  on,  or  (if  the 
order  be  made  against  the  plaintiff's  consent)  imposed 
by  the  court  or  judge,"  and  continued :]  The  cases 
there  mentioned  are  all  cases  of  actions  brought  by 
tbe  same  plaintiff,  and  capable  of  beinf  joiued  in 
ooe  writ,  and  the  term  ''  consolidation  '^cannot,  as 
it  seems  to  me,  have  any  application  when  the 
actions  or  suits  are  brought  by  different  persons,  one 
by  A.  against  B.,  and  another  by  B.  affainst  A«  To 
apply  the  term  "  consolidation  "  to  such  a  case  as  the 
present  would  be  a  misuse,  or,  at  an^  rate,  a  loose 
use  of  the  term,  and  I  cannot  see  that  in  such  a  case 
the  suits  can,  strictiy  speaking,  be  consolidated. 
Unleis  the  two  suits  are  made  one,  so  that  the  cost  of 
the  wife's  petition  can  properly  be  described  as  part 
of  the  costs  of  tiie  husband's  petition,  the  court  has 
no  power  under  section  34  to  compel  the  co-respon- 
dent to  pay  the  costs  of  the  wife's  petition.  We 
cannot  visit  him  with  the  costs  of  proceedings  to 
which  he  was  not  a  party.  The  jurisdiction  arises 
only  if  the  proceedings  on  the  wife's  petition  have 
become  part  of  the  proceedings  on  the  husband's 
petition,  and  I  do  not  think  that  is  the  result  of  the 
order  for  consolidation.  In  my  opinion  there  has 
been  in  tb's  lase  nothing  analogous  to  consolidation  at 
common  law.  The  practice  of  trying  at  the  same  time 
petitions  by  a  husband  and  a  wife  has  been  adopted 
merely  for  convenience,  and  does  not  operate  to  con- 
solidate the  two  suits  in  the  sense  of  constituting  one 
suit  out  of  the  two. 


The  last  point  taken  was  upon  section  5  of  the  Act 
of  1890.  The  learned  President  has  satisfactorily 
disposed  of  the  argument  W>&  that  section,  and  I 
entirely  concur  with  him.  Glome  limitation  must  be 
put  upon  the  generality  of  the  words.  They  cannot 
enable  the  court  to  order  the  costs  to  be  i>aid  by  a 
stranger  to  the  proceedings;  they  can  only  mean 
that  the  court  mt^  order  the  costs  to  be  paid  by  any 
of  the  parties.  The  section  does  not  confer  jniudic- 
tion  to  visit  a  co-respondent  with  costs  unlese  he  is  a 
party  to  the  proceedings,  and  here  the  co  -  respon- 
dent was  not  a  party  to  the  wife*s  petition  unless  the 
consolidation  order  has  made  him  one.  I  have 
already  stilted  my  reasons  for  holdfng  that  the 
consolidation  order  had  no  such  effect.  In  my 
opinion,  therefore,  the  learned  President  had  no 
jurisdiction  to  order  the  co-respondent  to  pa^  the 
costs  of  the  proceedings  on  the  wife's  petition, 
though,  if  he  had  jurisdiction,  he  may  have  had 
abundMit  ground  for  exercising  his  discretion  in  that 
way. 

Appeal  allowed* 

Solicitors,  FladgaU  &  Co* ;  WUliatMon,  Hill,  &  Co. 


(Collins  ^  Stirliiig;L.JJ.)  j  ^^  ^^'  ^^'  ^^*  ^^®^- 

BOSE  V.  BUGKBTT.  (a.) 

Bankruptcif — Action  for  trespaaa — Claim  for  personal 
damage— Bankruptcy  of  ptaintiff-^Cauee  of  adion 
remaining  in  plaintiff. 

An  action  wa$  brougJU  for  trespass  and  conversion  of 
goods,  and  damages  were  claimed  f  fir  the  personal  incon- 
venience thereby  occasioned  to  the  plaintiff.  The  plaintiff 
suhstquenily  became  bankrupt. 

Held,  that,  the  damage  to  the  goods  being  admitted  to 
be  nominal,  the  essentifd  cause  of  action  was  the  personal 
injury  to  the  plaintiff,  and  that  this  cause  of  action  did 
not  pass  to  the  trustee  in  bankruptcy  but  remained  in  the 
plaintiff,  who  was,  therefore,  erUitled  to  prosecute  his 
action. 

As  to  where  one  and  the  same  cause  of  action  results  in 
substanticU  damage  to  the  property  of  tfie  bankrupt,  as 
well  as  injury  to  his  person,  QosBre. 

This  was  an  appeal  from  a  decision  of  Grantham,  J. 

An  action  was  brought  for  trespass  and  conversion 
of  the  plaintiff*s  goods,  which  had  been  given  as 
security  for  a  bUl  of  sale,  and  damages  were  claimed 
for  the  personal  annoyance  thereby  caused  to  the 
plaintiffL 

After  the  action  was  entered  for  trial  the  plaintiff 
became  bankrupt,  and  his  trustee  in  banxruptpy 
refused  to  prosecute  the  action. 

The  plaintiff  brought  the  action  on  for  trial,  but  on 
the  application  of  the  defendant  Qrantham,  J., 
stayediall  proceedings  on  the  ground  that  all  causes 
of  action  were  vested  in  the  plaintiff's  trostee  in 
bankruptcy. 

The  plaintiff  appealed. 

W.  B.  Warren,  for  the  appellant^The  damages  to 
the  plaintiff's  house  and  goods  are  merely  nominal, 
and  if  daipages  csn  be  recovered  at  all  it  must  be  for 
the  personal  inconvenience  he  has  sustained.  The 
dsim,  therefore,  is  one  for  personal  damage,  which 
does  not  pass  to  the  trustee  in  bankruptcy.  The 
action  can  be  maintained  by  the  plaintiff  on  two 
ffroimds — first,  the  personal  claim  can  be  separated 
from  the  trespass;   secondly,  there  having  been  no 

(a.)  Beported  by  J.  I.  SrmLmo,  Bsq.,  Barrister- 

at-Law. 
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damAge  to  the  goodi  the  only  groond  of  aotion  is  the 
penonal  claim. 

He  cited  Clark  y.  Calvert,  8  Tannt.  742,  3  Moore 
96;  Beckham  ▼.  Drake,  2  H.  L.  Ca*.  STflT;  Rogers  v. 
Spence,  12  CL  &  Fm.  700,  13  M.  &  W.  671 ;  Hodgson 
T.  Sidney.  14  W.  R.  923,  L.  R.  1  Bx.  313 ;  Morgan  y. 
Steble,  L.  B.  7  Q.  B.  611. 20  W.  B.  C  L.  Dig.  8 ;  Brewer 
r.  Dew,  11  M.  &  W.  625;  and  Howard  y.  Crmvther, 
8  M.  ft  W.  601. 

Blake  Odgers,  K^C.^  and  Spokes,  for  the  respondent. 
— Wfiere  there  is  a  canae  of  action  for  injary  to  the 
to  the  property  of  a  banknipt  that  pMses  to  the 
trustee  in  bankruptcy,  and  where  there  is  a  cause  of 
action  for  injury  to  the  person  or  r«'putation  of  the 
bankrupt  that  remains  in  him.  But  the  cause  of 
action  in  respect  of  property  passes  to  the  trustee, 
eyen  though  personal  damage  be  sustained,  and  the 
authorities  shoir  that  in  such  a  case  the  cause  of  action 
cannot  be  split  up :  Brunsden  y.  Humphrey,  32  W.  B. 
944,  14  Q.  B.  D.  141 ;  Cohen  y.  Mitchell,  38  W.  B.  551, 
25  Q.  B.  D.  262 ;  Wadling  v.  Oliphant,  24  W.  B.  246, 
1  a  B.  D.  146 ;  Emden  y.  CarU,  29  W.  B.  600,  17 
Ch.  D.  169 ;  Metropolitan  Bank  y.  PooUy,  33  W.  B. 
709,  10  App.  Gas.  210.  [Collins,  L.J.,  referred  to 
Baldwin  on  Bankruptcy  (8th  ed ),  p.  293,  and  to 
Boddington  v.  Castdli,  1  W.  B,  359.  23  L.  J.  Q.  B.  31.] 
[8TIBLINO,  L.  J.,  referred  to  Ex  parte  Vine,  In  re  Wilson, 
26  W.  B.  582,  8  Oh.  D.  364.] 

Warren,  in  reply,  cited  Stanton  y.  Collier,  2  W.  B. 
197,  3  Bl.  &  Bi.  274 ;  Chamberlain  y.  Williamson,  2 
M.  &  Sel.  408 ;  Ashby  y.  White,  2  Ld.  Baym.  938, 
dtedfrom  Pollock  on  Torts  (6th  ed.).  p.  182 ;  Williams 
on  Bankruptcy  (7th  ed.),  p.  200 ;  Froaser  y.  Edmunds, 
1  Y.  &  C.  Eq.  Bx.  481 ;  Hill  v.  Boyle,  L.  B.  4  Bq. 
260  ;  Wood  y.  Downes,  18  Ves.  120. 

Cur,  adv,  vult. 

CoLLiKS,  L.J. — ^This  case  appeared  to  raise  a  point 
of  some  difficulty,  upon  which  the  authorities  were 
not  easy  to  reconcile,  and  we  therefore  took  time  to 
look  into  them.  The  action  was  for  trespass  and  con- 
yer«ion  of  the  plaintifTs  goods,  and  damages  were 
oJaimed  in  addition  for  the  personal  annoyance  cauied 
thereby  to  the  plaintiff.  After  the  cause  was  entered 
for  trial  the  plaintiff  became  bankrupt,  and,  on  appli- 
cation made  to  Grantham,  J.,  before  the  jury  were 
sworn,  he  stayed  aU  proceedings  on  the  ground  '*  that 
all  causes  of  action  were  yested  in  the  trustee  in  the 
bankruptcy  "— t.tf.,  the  official  receiyer.  From  this 
order  the  plaintiff  appeals.  The  general  principles 
which  determine  whether  a  cause  of  action  does  or 
does  not  pass  to  the  trustee  iu  a  bankruptcy  are  well 
setfed,  and  may  be  stated  in  the  language  of  Parke, 
B.,  in  Beckham  y.  Drake,  [His  lordship  read  from 
the  judgment  on  p.  627,  and  continued  :]  It  is 
admitted  in  the  present  case  that  the  damage  to  the 
land  and  goods  was  merely  nominal,  and,  if  sub- 
stantial damages  could  be  recoyered  at  all,  it  would 
be  for  the  annoyance  and  personal  inoonyenience 
caused  to  the  bankrupt,  and  it  was  contended,  there- 
lore,  for  the  plaintiff  that  the  cause  of  aotion 
remained  in  the  bankrupt  and  did  not  pass  to  his 
trustee.  On  the  other  hand,  it  was  contended  that 
the  action  was  one  of  trespass  to  the  land  and  con- 
yer»ion  of  the  chattels  of  the  plaintiff  which  im- 
ported some  injury  to  his  estate,  the  damages  for 
which,  eyen  though  nominal  only,  would,  therefore, 
pass  to  the  trustee,  and  that  tbe  annoyance,  &c.,  was 
not  itself  a  cause  of  action,  but  only  damage  flowing 
from  the  original  cause  of  action  which  was  single  and 
passed  to  the  trustee.  This  raised  a  question  as  to  the 
possibility  of  diyiding  a  cause  of  action,  and  leaying 
one  part  to  be  sued  on  by  the  bankrupt  and  the  other 
by  tiie  trustee,  and  Brewer  y.  Dew,  Rogers  v.  Spence, 
and  Hodgson  y.  Sidney  followed  in  Morgan  y.  Steble, 


were  cited.     It  is  not,  however,  necessary  in  my 
opinion  to  reyiew  these  authorities  or  to  determine 
the  yexed  questions  left  undecided  by  Parke,  B.  (tee 
Beckham  y.  Drake,  and  Lord  OampbeU  in  Rogers  y, 
Spenee),  for  I  think  this  case  stwids  dear  of  the 
difficulty  which  would  arise  where  one  and  the  same 
cause  of  action  results  in  substantial  damage  to  the 
propfrty  of  tbe  bankrupt  as  well  as  injury  to  his 
person  or  annoyance  to  his  feelings.      Where  the 
damages  to  property  by  trespass  and  conyersion  are 
merely  nominal  the  canse  of  action  in  respect  thereof 
is  not  regarded  as  one  affecting  the  ytdue  of  the 
property  passing  to  the  trustee,  so  as  to  giye  him  a 
right  of  aotion  in  respect  thereof,  but  rather  as  a 
wrong  personal  to  tbe  bankrupt  himself  on  which  his 
trustee  could  not  found  an  action.    This  view  is  well 
put  by  CreAnwell.  J.,  in  his  opinion  deliyered  to  the 
House  of  Lords  in  Beckham  y.  Drake,  summing  up 
the  result  of  Clark  y.  Calvert,  Rogers  y.  Spenee,  and 
Brewer  v.  Dew.     He  says:    '^In   Clark  y.   Calvert, 
Rogers  y.  Spenee,  and  Brewer  y.  Dew  it  was  decided 
that  rights  of  action  for  trespass  to  land  or  goods  in 
the  actual  possession  of  a  trader  do  not  pass  to  his 
assignee  if   he    becomes   bankrupt,    because    those 
rights     of     action     are      giyen     in   ^  respect     of 
the     immediate     and     preaent     yiolation    of     the 
posiession    of    the   bankrupt  independently  of   his 
rights  of   property  and  are   an  extension   of   the 
protection   given  to   his   person,  and  the  primary 
personal  injury  to  the   bankrupt  is   the   principal 
and  esiential  cause  of  action.*'    Passages  to  similar 
effect   in  diffarent  language  will  be  found  in  the 
opinion  of  the  other  judges :  see,  in  particular,  Parke, 
B.,  at  P..626  and  Wilde,  C. J.,  at  p.  634  of  2  H.  L.  Oas. 
These  opinions  are  specially  valuable  coming  from 
judges  some  of  whom  had  taken  part  in  the  cases 
referred  to,  summarising  their  effect,  and  they  nega- 
tive  the    technical    ground   on   which   alone   Mr. 
Odgers  contended  that  Clark  v.  Calvert  and  Rogers  v. 
Spenee    were   decided — viz.,    that    under  the   then 
statute  the  assignees  unless  they  interfered  took  no 
interest  in  land  let  to  the  bankrupt.    Granthaoi,  J., 
treated  the  action  as  one  that  could  not  under  the 
circumstances  give  rise  to  '*  vindictive"  damageui,  and 
therefore  as  not  falling  within  the  test  applied  by 
Lord  Abinger  in  Brewer  v.  Dew  as  determining  that 
the  right  to  sue  remained  in  the  bankrupt.    But  the 
damages  claimed  here,  .whether  the  facts  will  support 
the   claim    or    not,    are    technically  ''vindictive" 
in   the   sense   in    which   Lord   Abinger   used    the 
words  —  that    is    to    say,    they    are    not    merely 
compensation   for  damage   to  land  or  goods,   but 
somethiog  mora,  and  so  far  as  they  are  more  they 
are  in  character '  *  vindictive  "  in  the  legal  sense.    But 
as  I  have  already  shown,  even  if  the  damages  were 
nominal  only,  the  cause  of  aotion  remaios   in  the 
bankrupt.    I  am  of  opinion  therefore  that  the  action 
here  is  one  in  whicb,  in  the  words  of  Cresswell,  J., 
above  cited,   ''the  primary  personal  injury  to  the 
bankrupt  is   the   principal  and  essential   cause   of 
action,"  and  though  the  facts  as  far  as  one  can  sur- 
mise them  from  the  pleadings  and  materials  before 
Grantham,    J.,    make   vindictive   damages   in   the 
popular  sense  improbable,  we  should  not  be  justified 
in  interfering  with  the  plaintiff's  right  to  have  the 
stay  removed  if  the  cause  of  action  is  in  point  of 
law  yested  in  him  notwithstanding  his  bankruptcy. 
I  think  the  appeal  must  be  allowed.    As  regards  the 
costs  the  learned  judge  in  tbe  court  below  did  not 
give  judgment ;  he  simply  stayed  tbe  action.    I  do 
not  think  that  the  analogy  of  a  new  trial  will  apply 
to  this  case.    I  think  that  the  appellant  ought  to  have 
tbe  costs  of  this  appeal.    The  other  costs  will,  of 
course,  be  dealt  wiUi  in  the  action — ^that  is  to  say, 
those  costs  will  abide  the  event. 
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CoTJBT  OF  Appeal. 


EosB  V.  Bttokbtt.— Caokett  v.  Keswick. 


HlQH  COUBT. 


Stiblino,  LJ.—I  am  of  tbe  same  opinion.      I 
desire  also  to  rely  on  the  very  clear  expreaBion  of 
opinion  of  CreBiwell.  J.,  in  tbe  case  which  has  been 
referred  to  of  Beckham  v.  Drc^.     As  to  the  earUer 
autboritieB  which  were  the  foundation  of  the  argunaent 
on  behalf  of  the  appellant  in  tbe  present  case  I  shoiUd 
desire  to  add  only  one  word  with  reference  to  the 
qnestion  whether  there  has  been  any  such  change  m 
the  bankruptcy  law  since  tbe  time  when  those  cases 
were  decided  as  to  alter  the  right  of  the  bankrupt  and 
bis  trustee.     Now  it  is  quite  true  that  the  language 
of  the  present  Act  is  different  from  that  which  was  m 
force   at  the  time  when  those  cases  were  decided. 
Even  under  the  general  words  which  were  found  la 
the  uld  bankruptcy  statutes— such,  for  example,  as 
**  goods  and  chattels,"  it  was  d-cided  so  long  ago  as 
the  wea-hnown    case  of    Byall  v.   Bowles,    1    Yes. 
sen.     348,     by     Lord     Hardwicke    that     choaea    in 
action   were  included.     In  the  preeent    Bankruptcv 
Act  in  the    d-finition  section   168    there   is    found 
a  definition  of  *'  property."  which  is  the  word  used 
jn  the  body  of  the  Act,  and  it  is  defined  to  include 
"money,  goods,  things  in  action,  land,  and  everv 
description  of  property  whether  real  or  personal, 
and  also  a  number  of  other  things  which  I  need  not 
mention.    That  change  in  the  language  of  theBank- 
riiptcy  Act  was  first  introduced  in  the  Bankruptcy 
Act  of  1869,  and  it  was  pointed  out  very  properly  that 
under  this  Act  things  in  action  are  speciflcaby  referred 
to  which  they  were  not  in  tbe  previous  Bankruptcy 
Act.     Upon  that  it  seems  to  me  that  there  is  direct 
authority  which  shows  that  nevertheless    the  state 
of  the  li»w  MB  determined  by  the  earlier  oases  to  which 
I  have  referred  still  remains  in  force.  That  is  the  case 
of  Eo:  parte  Vine,  In  re  Wilson,  alluded  to  in  the  course 
of  the  argument,  where  it  was  held  in  the  Court  of 
Appeal  that  under  the  Bankruptcy  Act  o!  1869.  as 
before  it,   damages  in  an  action  for  personal  tort 
recovered  by  an  undischarged  bankrupt  did  not  pass 
to  the  trustee  in  bankruptcy.     The  language  of  the 
Act  of  1883  IS  in  this  respect  undistinguishable  from 
that  of  tbe  Act  of  1869.  and  it  seems  to  me  that  it  w 
an  authority  which  guides  us  in  tbe  present  case.     I 


shares  were  in  fact  for  the  use  of  the  firm's  name  an  the 
prospectus  on  their  approving  of  the  soundness  of  the 
un^taking,  and,  further,  that  the  Jirm  was  to  he 
appointed  'commercial  agents  of  the  company,  whose 
registered  office  was  to  be  lecaied  at  tts  address,  whle 
a  member  of  the  firm  was  to  go  on  the  prospectm  as 
chairman  of  the  company,  Md  to  be  a  contract  Tnaterml 
to  be  disclosed  in  the  prospectus  wtthin  the  meamny 
of  the  3Sth  section  of  the  Companies  Act,  1»^ '  • 

The  38th  section  cannot  be  evaded  by  a  waiver 
d^use''  saying  that  **  there  may  aUobe  various  trade 
contracts  and  business  arrangement$  in  a  case  wher, 
smh  a  conPract  as  that  mentioned  ab.ve  has  not  been  dt*- 

closed  in  the  prospectus,  i.  /  7.^  /,. 

In  refusing  to  give  effect,  as  against  a  shareholdtr,to 
such  a  waiv^  clause  and  in  holding  that  the  prospectus 
by  reason  of  the  omission  of  a  maierial  contract  u 
^^ fraudulent'' within  the  meaning  of  the  3Sth  section, 
the  court  will  measure  the  damages  due  to  the  share- 
holder by  the  difference  between  the  amount  paid  by  him 
for  his  shares  and  the  actual  value  of  the  shares  on  the 
day  after  they  were  allotted  to  him,  n  qaat  1 

Greenwood  v.  Leather  8hod  Wheel  Co.,  [1900]  1 
Oh.  421,  48  W,  B.  Dig,  3b,  followed. 


Action  with  witnesses.  . 

The  plaintiff  Cackett,  an  architect  reaiding  at 
Newcastle-on-Tyne,  claimed  reUef  for  non-diaclosure 
in  a  company  prospectus  of  a  contract  m  breach  of 
s^tion  38  of  the  cimpanies  Act.  1867,  oa  the  fauh^ 
which  he  had  applied  for  shares  which  were  allotted 

*^The  defendants  were  William  Keswick  a  mejubsr 
of  the  firm  of  Matheson  &  Co.,  of  3.  Lombard-street. 
London.  E.G.,  who  since  its  iucorporaUon  had  been 
i£«rmiii  of  the  board  of  directors  of  the  Panuoo 
cSn^o.  (Limited) ;  Samuel  Watkin  Oarlwn  a 
metal  merchiiit,  the  vendor  to  tlie  ^^^i^P^^^l .^'^tr  ^^^ 
one  of  the  directors ;  and  Edmund  Cook  Whe-ter,  a 
stockbroker  in  Newcastle.  ^  ;„  ♦},« 

The  last  two  defendanto  had  been  engaged  m  the 
formation  and  promotion  of  the  company. 

The  company  was  incorporated  on   the  24tli  01 
.       ,  o^-rs  *_irt.  -  »«».4-oi  «-f  f.fiOO-000  divided  11 


an  authority  which  guides  us  in  the  present  case.     I     ^^^^,^9  ^^^  a  capital  of  £600,000  divided  into 
therefore  arrive  at  the  same  conclusion  as  tbe  Lords     ^Jl^^'l^*  «.     ^^    ^ith   tbe  object  of    acquiriiig 

Sp'^r  mints  situated  at  Mondov*  in  the  Bepubhc 

of  Mexico. 


Justices. 

Appeal,  allowed. 

Solicitors  for  the  appellant,  Farlow  &  Fuller. 

Solicitors  for    the    respondent,    Elh's,   Mnndij,    rf^ 
Clarke, 


:i_  cK.    63x^ 


Vti^  OToutt  of  ^wtict. 


Chan.  Div.  J 
Far  well,  J.  j 


July  2,  3,  4,  5,  6,  11,  1901. 
Cackett  v.  Keswick,  (a.) 

Company  -  Prospectus  —  Director  -  Promoter --Share- 
jJlder— Contract  by  directors  and  promoters^ Onnsstfm 
from  prospectus-'^^  Fraudulent »'  prospecttis^Wafv^ 
^ clause—Measure  of  damages— Companies  Act,  18b7 
(30  &  31  Vict.  c.  131),  s.  38. 

An  arrangement  under  which  the  promoters  and 
directors  of  a  company  about  to  be  formed  agreed  with  a 
arm  thati  in  consideration  of  the  hitter's  nnderwrtttng 
10,000  6/iarc^  i»  the  company,  the  firm  was  to  rem^ 
12,000  vendor  shares  as  commission  therefoT,^ut  iy,K.nn} 

(a7)  Reported  bv  Warwick  H.  Praper,  Esq., 

Barrister-at-Law, 


In  the  same  month  a  prospectus  was  issued  to  the 
public,  as  the  phuntiff  alleged,  by  the  oefendantt, 
SSg  subscriptions  for  333.334  shares  m  which  M^. 
kIswIo^  and  Mr.  Carlton  were  /lamed  as  directo^ 
1  and  the  firm  of  Messrs.  Matheson  &  Co.  were 
described  as  commercial  agents  to  the  company. 

The  prospectus,  after  setting  forth  the  objeoto  0^ 
the  company,  and  extracts  from  reports  of  experw 
sho^gCVbabiUty  of  successful  working  of  th 

m^e  a^d  the>o«Pect  of  .!««?  P^<^fi  Virite^^^^ 
follows  •  "  The  directors  with  other  underwriters  navo 
STIntoed  the  subscription  of  part  of  the  compaoy  J 
»    ..1    -_j    ^01    receive  a  commiMion    irom   r 


^dor    for   .0   doing.     The    «oUowiog    «.nWj 
have  been    or  wiU    be   ent«ed   into:    An  »P« 
m«nt  dated  the  8th  of  February,  1899.  and  m^« 
V..tw8en  the  Panuco  Copper  Mining  Co.  «  *"«  "^ 
^*:?d  Samuel  WatU^Wton  of  th«  othf^g 

Snder  which  the  vendor  ag"^  .^  P«<d«B«  *^i^rT. 
Zi  other  property  ^  1^  ->q«red  by  th«  o«n^^^^ 

An  agreement  also  dated  the  8th  of  lfe«>«"^;  j^. 
and  iiade  between  the  same  parties  a.   the  im 


r^^^t^B^  dat;dthe8thof  Pebm.^. 
and  iiade  between  the  •»«"«  .P»»*7i,  "  .^1   fiwd 
mentioned    agreement    extending    t^«  **?^id  th« 
for  the  completion  thereof.    An  agreement  datw 

10th  of  M^h.  1899,  and   made  ^t^*"  *X,5<1 
I  Samuel  Watkin  Carlton  of  tbe  one  part  and  ^e«» 
iSid  (5K.k  Wheater  of  the  other  part,  providwg 
SedH.ion  of  the  profiU of  therewle  to  this  o«n>P«V 


VoLL. 


(Hot.  2, 1901.1 
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High  Court. 


Caokbtt  v.  Keswick. 


High  Oottrt. 


An  agreement  between  the  said  Samuel  Watldn 
Carlton  of  the  one  part  and  tbis  oompaoy  of  the  other 
part,  providiDg  for  the  resale  to  this  company  at  a 
profit.  There  may  also  be  various  trade  oontraots  and 
business  arrangements  in  addition  to  the  before- 
mentioned  agreement  of  the  3rd  of  January,  1898. 
As  these  oontraots  and  arraogements  and  the  above- 
mentioned  under«7ritiog  agrremeuts  may  oonstitute 
cootracts  wicbin  the  meaning  of  section  38  of  tbe 
Compacifs  Act,  1867,  applicants  for  saares  shall  be 
deemed  to  waive  the  iu8«*rtion  of  the  dates  of  and 
names  of  the  parties  to  any  such  contracts,  arrange- 
uicnti*,  or  tigreemeuts.  and  shall  aoc^pt  tUe  foregoiug 
MS  a  8uffici<*nt  compliaoce  with  section  38  ot  the 
CompacieB  Act»  1867,  or  otherwise." 

By  the  form  of  applicttion  for -shares  accompaD3riQg 
Ibe  prospectus  it  was  provided  tDat  the  applicant 
agreed  with  the  company,  as  trnstee  for  the  directors 
aod  other  persouM  liable,  to  waive  auy  further  com- 
piianca  witb  section  38  of  the  Companies  Act,  1867, 
tDan  that  contained  in  such  prospectus. 

The  plaintitF,  who  was  tm  architect  residing  at 
Newcastle-on-Tyne,  on  tbe  faith  of  the  prospectos, 
Hs  he  alleged,  applied  for  500  shares  in  the  company 
on  the  26th  of  May,  and  paid  the  foil  nominal  value 
in  oa(»h. 

The  company  did  not  prove  suocetsfal,  and  an 
order  for  compulsory  winding  up  was  made  on  the  4th 
of  April,  1900. 

A  dividend  of  4s.  a  share  had  since  been  paid,  but 
the  plaiutiff  alleged  that  the  assets  would  only  be 
sufficient  to  pay  a  smaU  further  dividend. 

Aft^r  the  winding-up  proceedings  had  commenced 
thn  plaintiff  discovere  i  that  on  tbe  10th  of  March, 
lt<99,  the  firm  of  Messrs.  Saunders,  Fielding,  & 
C*rlton,  metal  workers,  in  which  the  defend- 
ant Carlton  was  a  partner,  had  written  to 
Messrs.  Matheson  &  Co.  a  letter  in  the  following 
trrma :    . 

**  Messrs.  Mathejon  &  Co.,  3,  Lombard-street. 
10th  of  March,  1899.  Dear  8irs,~/ii  re  Pannco 
Copper  Co. — We  beg  to  confirm  tbe  following 
arrangement  made  with  you  to-day — namely,  that 
i<«  conaideratioti  of  your  under  writing  10.000  shares 
in  the  above  oompany  about  to  be  formed,  >uu  ar^  to 
receiTc  12,000  vendor  shares  as  commission  therefor. 
Tou  are  also  to  be  appointed  commercial  agents 
for  the  company,  and  the  registered  offices  are  to  be 
located  at  your  address.  It  is  fmrther  agreed  that 
your  Mr.  Keswick  will  go  on  the  prospectus  as 
chairman  of  the  company.  —  Tours  faithfully, 
Sattnders.  FiBiJ)iiro,  &  Carlton." 

It  was  admitted  that  in  pursuance  of  the  contraot 
oontained  iu  this  letter  Messrs.  Matheson  &  Co. 
underwrote  10.000  shares,  were  appointed  commercial 
agents  of  the  company,  whose  registered  office i  were 
located  at  their  address,  and  that  they  received  12,000 
•hares. 

In  view  of  the  existence  of  this  contract,  ttie 
plaintiff  contended  that  the  statement  m  the 
prospectus  as  to  the  contracts  entered  into  was 
misleading  and  untrue,  and  alleged  that  if  he  had 
known  of  the  said  contract,  he  would  never  have 
applied  for  shares.  Accordingly,  he  claimed  a 
dtclaration  that  the  prospectus  of  the  company  was 
fraudulent  on  the  part  of  the  defendants,  who 
knowingly  issued  the  same  without  sx)ecifyiog  tbe 
date  and  names  of  the  parties  to  the  contract 
contained  in  the  letter  of  the  10th  of  March,  1899, 
and  damages. 

Swin/en  Eady,  K.C,  Upjohn^  JT.C,  and  E,  W, 
Martdlu  for  the  platntifP. — ^The  arrangement  described 
in  the  lertter  of  the  10th  of  M^rch,  1890,  is  a  contract 
within  the  meamng  of  section  38  of  the  Companies 


Act,  1867,*  and  should  have  been  disclosed  in  the 
prospectus:  Sullivan  v.  Metcalfe^  29  W.  B.  181.  5 
C.  P.  D.  455 ;  GreenuOood  v.  Leather  Shod  Wheel  (Jo,, 
[1900]  1  Cb.  421,  48  W.  R.  35. 

RufuB  Isaacs,  K,C»,  and  M,  J,  Muir  Mackenzie,  lor 
the  defendant  Keswick. — ^Before  the  letter  of  the  10th 
of  March,  1899,  was  written,  the  defendant  Wheater, 
on  behslf  of  himtelf  and  tbe  defendant  Carlton,  had 
invited  and  requested  Matheson  &  Co.  to  undertake 
the  duties  and  position  of  commercial  agents  to  the 
company  wb^n  it  was  formed.  For  undertaking  this 
agency  and  its  duties  Matheson  &  Co.  sttpul«ted  that 
the  offices  of  the  company  should  be  at  their  address, 
tbat  there  should  be  paid  to  tbe  firm  £10,000  in  folly 
paid  up  6 bares  in  tbe  company,  and  that  some 
member  of  tbe  firm  should  be  one  of  the  directors. 
At  tbe  same  time  Matheson  &  Co.  promised  to  under- 
write 10,000  shares  at  a  commission  of  20  per  cent. 
The  letter  of  the  10th  of  March,  1899,  was  intended  to 
embody  and  was  understood  by  me  to  embudy  the 
terms  of  this  arrangement,  2,000  shares  being  the  20 
per  cent,  commission  for  underwriting  and  10,000 
shares  being  the  amount  stipulated  for  in  reference  to 
the  commercial  agency.  I  submit  that  tbis  was  the 
true  nature  of  the  transaction,  and  therefore  it  was 
not  a  contract  material  to  be  stated  within  the  terms 
of  section  38,  not  being  a  contract  which  would 
operate  on  the  mind  of  any  person  proposing  to  apply 
for  shares.  It  is  not  such  a  promotion  contract  as 
that  which  in  Greenwood  v.  Leather  8?wd  Wheel  Co,  the 
promoter  Lambert  made  every  effort  to  conceal. 
Assuming,  however,  that  it  was  such  a  material 
contract,  then,  in  the  first  place,  it  is  a  pure 
question  of  f«ct  whether  tbe  plamtiff  relied  on 
Uie  defective  prospectus,  and  as  to  this  he  gave 
an  incoherent  answer.  [Fabwell,  J.,  hfre  re- 
ferred to  the  principle  as  to  evidence  laid  down 
by  Lord  Halsbury  in  Arnison  v.  Smith,  37  W.  E, 
739,  41  Ch.  D.  308.]  Aod.  secondly,  I  mainly  rely 
on  the  **  waiver  clau«e  "  in  the  prospectus  and  submit 
that  it  operates  so  as  to  preclude  me  from  any  liability 
under  this  prospectus.  The  transaction  was  a  trade 
contract  or  business  arrangement  within  the  express 
terms  of  the  **  waiver  clause,"  and  the  fact  of  some 
inaccnracy  m  the  "waiver  clause*' is  not  enough  to 
prevent  its  operation.  [Fabwsll,  J. — ^The  **  waiver 
clause,"  it  is  true,  says  that  **  tbare  may  be  "  such 
trade  contracts ;  but  are  you  not  in  this  dilemma — 
that,  if  there  were  and  you  knew,  the  clause  does  not 
av«il  you;  if  there  were  not, there  was  nothing  to 
avail  ?]  As  to  the  measure  of  damages,  it  does  not 
follow  from  section  38  that  because  the  non-dia- 
doAure  be  ''fraudulent,"  therefore  the  plaintiff  has 
suffered  the  damage  which  is  the  loss  of  the  shares  : 
see  TwycrosB  v.  Grant,  25  W.  B.  701,  2  C.  P.  D.  469. 
I  cannot  be  said  to  have  been  dishonest,  and  the 
prospectus  was  not  fraudulent  so  far  as  I  was  con* 
cemed.      [Fabwisll,  J. — I  do  not   think   personal 


^  Section     38     provides     as     follows:     ''Every 
prospectus  of  a  company,  and  every  notice  invitini^ 
persons  to  subscribe  for  shares  in  any  joint   stock 
oompany,  shall  specify  the  dates  and  the  names  of  the 
parties  to  any  contract  entered  into  by  the  company, 
or  the  promoters,  directors,  or  trustees  thereof,  before 
the  issue  of  such  prospectus  or  notice,  whether  subject 
to  adoption  by  the  directors  or  the  company,  or  other- 
wise ;  and  any  prospectus  or  notice  not  specifying  the 
same  »hall  be  deemed  fraudulent  on  the  part  of  the 
promoters,   directors,   and  officers  of   the   company 
knowingly  issuing  the  same,  as  regard«i  any  person 
taking  shares  m  the  company  on  the  faith  of  such 
proBpectiiB,  uuless  he  shall  have  had  notice  of  such 
contract." 
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dishonesty  is  neoessary  for  the  plaintiff's  oase,  but  it 
may  pro^e  that  th^re  was  fraud  under  the  Act,  even 
though  not  primd  facie  J]  The  **  waiver  clause  "  was 
not  a  tricky  one  as  in  Ofeenwood  ▼•  Leathir  Shod 
Wheel  Co. 

Neville,  K,0.t  and  Daniel  Jone$t  for  the  defendant 
Carlton. — I  udopt  the  defence  of  the  defendant 
Keswick,  but  also  say  that  I  was  out  of  the  country 
from  the  3rd  of  May  to  the  31st  of  May,  and  submit 
that  the  prospectus  on  which  the  plaintiff  alleges  that 
he  relied  was  one  issued  in  my  absence  and  without 
my  approval. 

Younger,  K.C.,  and  Pattullo,  for  the  defendant 
Wheater. — I  make  the  same  defence,  but  also  say  that 
I  was  not  a  director,  and  therefore  am  not  responsible 
for  the  prospectus. 

Cur.  adv.  vvlU 

Faewbll,  J. — ^The  plaintiff  dsims  damages  against 
the  defendiints  for  non-ditdosure  in  the  prospectus  of 
a  contract  in  breach  of  section  38  of  the  Companies 
Acts,  1867.    The  company  in  respect  of  which  the 
difpute  atifes  is  the  Panuco  Copper  Co.,  which  was 
iocorporattd  on  the  24th  of  May,  1899,  and  is  now  in 
liquidation.     The  defendant  Evswick  was  cb airman 
of  the  board  of  directors.     He  is  a  partner  in  the 
well-known  firm  of  Matheeons,  and  his  firm  have 
acted  for  many  years  as  commercial  agents  for  the 
Bio  Tinto  Co.  and  the  Mountain  Copper  Co.,  and  are 
well  known  and  of  high  reputation  in  the  oopx)er 
trade.       The    defendant   Carlton   is   also   a   metal 
merchant  and  a  director  of  the  company,  and  the 
defendsnt  Whfater  is  a  stockbroker  in  Newcastle. 
I   find   as  a   fact   that    both   were   promoters   of 
the   company.      In   January,   1899,  the   defendant 
Carlton   obtain«d   an   option   to   buy   the    Panuco 
mine,  and   he   and   the  defendant  Wheater  deter- 
mined  to  combine   to  promote  and   form  a   com- 
pany   to    purchase   the  mine   from   Carlton   at    a 
profit.     With  a  view  t  •  pnsming  success  in  their 
appeal  to  tbe  public  io  i^ke  shares  they  desired  to 
aesociateMr.  Keswick  and  the  firm  of  MaUiesons  with 
their  adventure,  and  some  negotiatioDS  took  place  in 
February,  which,  however,  came  to  an  end  on  the 
the  24th  of  Fi'bruary,  but,  after  som^  abortive  nefro- 
fiations  with  a  Mr.  Lazarus,  Mr.  Wheater  saw  Mr. 
Keswick  on  the  10th  of  March,  1899,  and  made  an 
nrracgement  with  him,  which  he  reported  to  Carlton, 
and    Carlton  embodied   it  in  a   letter  written  and 
signed  by  him  in  the  name  of  his  firm  and  sent  to 
Mathesocs.      The    letter   is    as  follows:    "Messrs. 
Matheson    &  Co.,   3,   Lombard -street,   the  10th  of 
March,  1899.    Dear  Sirs. — Ee^  Panuco  Copper  Co.— 
We  beg  to  confirm  the  following  arrangement  made 
with  you  tc -day— namely,  that  in  consideration  of 
your  underwriting  10,000  shares  in  the  above  company 
about  to  be  formed  you  are  to  rer^ive  12,000  vendor 
shares  as  commission  therefor.    You  are  also  to  be 
appointed  commercial  agents  for  the  company  and 
the  registeied  offices  are  to  belooatpd  at  your  address. 
It  is  furtJier  agreed  that  your  Mr.  Keswick  will  ato  on 
the  prospectus  as  chairman  of  tbe  company. — Yours 
fidtlmilly,    Saunders,    Fielding,    &    Carlton.'*     No 
one  now  contends  that   this  letter   expresses   the 
real  bargain  with  precise  accuracy.     It  is  common 
ground  that  the  whole  12,000  shares  were  not  the 
commission  for  underwriting  10,000  shares;    2,000 
only     were     attributable     to      this     commission, 
and  the  balance  of  10,000  is  said  by  the  plaintiffs 
to  be  for  the  use  of  the  names  of  Matbesons  and 
Keswick  on  tbe  prospectus,  and  is  said  by  the  defend- 
ants to  be  remuneration  for  acting  as  commercial 
agents   for   the   company.    This  contraot  was  not 
disclosed  in  the  prospectus.    Now  I  desire  to  state 
dearly  that  I  find  no  ground  whatever  for  imputing 


to  any  of  the  defendants  any  fraudulent  intention  of 
or  any  scheme  for  concealing  this  contrsiot.     I  think 
that  its  omission  arose  from  an  unfortnnftte  misonder^ 
standiog  between  couosel  and  solicitor,  doe  to  aome 
extent  to  the  fact  tiiat  the  contract  on  the  face  of  it 
appeared  to  be  an  underwriting  contraot  only.     But 
this  is  not  sufficient  to  relieve  the  defendsuata  from 
liability  under  the  Act.    The  statute  provides  that  the 
omission,    with   knowledge   of   theur   existence,   of 
mateiisl  contracts  shall  be  deemed  to  be  fraudulent 
—that  is  to  say,  it  creates  a  new  cause   of  action 
and  imposes  the  civil  penalties  of  actual  fraud  on 
omissions  which  are   not   actually  fraudulent:    soa 
TwycTOM  V.   Grant.     At  common  law  the  plaintiff 
in  an  action  for  deceit  has  to  prove  aotnJL  fraud 
{Derry  v.  Peek,  38  W.  E.  33,  14  App.  Gas.  337) ;  at 
common  law  mere  non-disclosure  of  facts,  however 
morally    censurable,    will    not    support    an    action 
for  deceit:  Peek  v.   Qurney,  22    W.  B.    29,  li.   B. 
6    H.     L.     377,    at     p.    403,    per    Lord  ^  Cairns. 
But   the   Act    not    meiely   makes    non-disdoaure 
a  cause  of  action,  but  makes  it  a  cause     of  action 
based  on  fraud  Lot   proved    to  exist  but    deemed 
to   exist  as  a  statutory  fiction  for  the  porpoae  of 
supporting  the  action.    The  first  question  is,  did  the 
plaintiff  subscribe  on  the  faith  that  there  was  no 
ftuch    contract  as  that   on  the  10th   of    March    in 
existence  because  it  was  not  stated  in  the  prospectus  P 
I  apprehend  that  in  this  respect  the  same^  principles 
must  apply  to  the  omission  of  a  material  fact  as 
apply  to  the  insertion  of  an  untruth  in  a  prospectus. 
In  the  case  of   a  positive  statement  the  plaintiff's 
allegation  is  that  such  untruth  was  the  inducing 
cause    of   his    entering   into    the    contract.     It  is, 
perhaps,  not  accurate  to  say  that  an  omission  is  an 
ibducmg  cause.    The  prospectus  is  in  each  esse  the 
induciog  cause,  in  the  one  case  because  it  does,  in  the 
other  because  it  does  not,  contain  something,  so  that 
in  the  case  of  a  micstatement  the  plaintiff's  alleviation 
is  that,  if  he  had  not  been  told,  and  in  the  case  of 
an  omifsion  that  if  he  had  been  told,  so  and  so,  he 
would  not  have  subscribed.  Now  it  cannot  be  enough 
for  a  man  to  swear  that  he  would  not  have  entered 
into  the  contract  if  he  had  kcown  of    something 
that  was  concealed  from  him.    It  is  easy  to  be  wi»e 
after  the  event,  and  many  men  can  honestly  persuade 
themselves,  when  a  company  has  failed,  that  they  would 
have  been  influenced  by  a  circumstance  which  in  all 
probalnlity  would  have  made  no  impression  whatever 
on  tbeir  mind  when  consideting  an  investment  or 
speculation.     The  test   must  be.    Is   the  omission 
material  P  and  if  the  court  sees  that  the  fact  omitted 
is  of  such  a  nature  that  it  might  reasonably  deter,  or 
tend  to  deter,  the  ordinary  investor  from  enterinfc 
into  the  contraot,  this  is  sufficient.      It  is  in  great 
measure  an  infer ecce  of  fact  to  be  drawn  by  the  court 
or  a  jury  from  the  circumstances  of  the  case.     If  a 
matmal  fact  is  omitted  from  a  statement  put  forward 
to  induce  a  ptrson  to  eoUr  into  a  contxact  and  he 
does  enter  into  the  contract  on  the  faith  of  that  state- 
meet,  it  is  a  fair  inference  that  he  would  not  have 
contracted  if  he  had  known  of  the  fact,  and  that  in 
this  sense  the  omission  induced  the  contraot.     Ak 
Lord  Blackburn  points  out  in  SmUh  v.  Chadwick,  30 
W.  B.  661,  9  App.  Cas.  187,  at  p.  196,  the  plaintiff 
could  not  be  oia^ed  as  a  witness  in  his  own  behalf 
in  the  days  when  Pculey  v.  Freefman,  3  T.  B.  51, 
was  decided,  and  he  must  have  succeeded,  there- 
fore,   on   the   inference   drawn   from   the   circum- 
stances of  the  oase.     It  would,  no  doubt,  be  matter 
of  comment  if  a  plaintiff  were  not  called  nowadays 
to  BW«ar  that  the  fact  omitted  would  have  deterred 
him  from  contracting,  but  neither  his  testimony  or 
his  absence  is  conclusive.  This  is  perhaps  only  another 
way  of  stating  that  the  generality  of  the  terms  oi 
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■eotion  38  most  be  limited,  as  pointed  out  by  Theiiger, 
li-J.,  in  SuUivan  y.  Metcalfe,  29  W.  B.  181,  5  C.  P.  D. 
455,  at  p.  461.  "  Every  oontraot  relating  to  the 
formation  of  a  company,  or  to  its  oapitid,  property,  or 
business,  when  formed,  or  to  the  position,  pecuniary 
or  otherwise,  in  regard  to  the  company  or  its  pro- 
moters or  yendors,  of  the  directors  or  other  officers  of 
the  oompsny  and  which  is  material  to  be  made 
known  to  persons  iuTited  to  take  iliares  in  order  to 
enable  them  to  form  a  judgment  as  to  the  policy  of 
so  doing,  is  a  oontraot  within  the  meaning  of  section 
38  of  the  Companies  Act,  1867,  and  as  such  must  be 
disclosed  under  the  circumstances  and  to  the  extent 
which  the  section  poiotsout,  provided  that  one  of  the 
I>arties  to  it  is  at  iti  date,  or  subsequently  becomes,  a 
promoter,  director,  or  trustee  of  the  company." 
Now,  in  order  to  answer  the  question  whetiier  this 
oontraot  is  material  or  not,  I  have  to  determine  what 
it  really  is.  I  am  unable  to  accept  the  defendant's 
suggestion  that  it  is  a  contract  to  act  as  commercial 
agents  for  the  company  in  consideratiou  of  a  payment 
of  10,000  shares.  There  was  no  company  in  existence  , 
which  could  so  contract  or  which  could  ratify  such 
a  contract.  No  period  or  terms  of  agency  are 
mentioned.  If  MAthesons  had  refosed  to  act  ^e 
company  could  have  recovered  nothing  against  them, 
and  the  measure  of  damages  in  au  action  by  Carlton 
would  have  been  on  a  totally  different  Msis,  and 
Carlton  would  have  recovered  for  himself  and  not 
for  the  company.  Further,  the  evidence  does  not 
support  any  such  contract.  Mr.  Keswick  was 
examined  in  the  liquidation  and  his  depositions  are 
evidence  against  htm,  though  not  against  the  two  other 
defendants.  After  stating  his  view  of  the  bargain  with 
Carlton  in  answers  18  and  19,  he  is  asked  (20),  «  Wfiat 
were  you  to  give  in  return  for  that  fee  of  £10,000  P  " 
and  he  answers,  "  We  were  to  examine  the  prospectus, 
we  ware  to  look  into  the  business  of  the  company,  we 
ware  to  satisfy  ourselves  (which  we  did)  t^iat  it  was 
an  undertaking  that  we  could  honourably  attach  our 
names  to,  and  we  were  to  locate  and  iJke  charge  of 
the  busiDess,  have  the  directors*  meetings  in  our  office, 
fiod  a  board  room,  and  so  forth.  For  offioers  and 
staff  there  was  a  separate  charge,  which  would  have 
come  in  if  the  company  had  gone  on."  He  was  then 
a9ktd(2l),  <*  The  benefit  for  that  was  the  attaching 
of  your  names  to  the  prospectus,  I  suppose?" 
Answer. — <*  I  do  not  know  about  that."  Question 
22 — "By  your  name  I  mean  your  firm's  name." 
Answer.—**  That  did  not  occur  to  me.  We  expect  to 
be  rewarded  in  commercial  matters  for  what  we  do, 
and  that  was  our  fee  for  pladog  ourselves  in  that 
position."  Mr.  Keswick's  evidence  in  the  box  does 
not  differ  from  this.  He  stated  in  effect  that 
Mathesons  had  to  be  remunerated  for  what  they  had 
to  do  in  g(Nng  over  the  prospectus,  in  undertaking  the 
responsibdities,  and  in  adopting  the  company.  Mr. 
Carlton,  in  his  examination  before  the  registrar  said, 
in  answer  to  the  question  (770),  "What  were  you 
giving  them  10.000  shares  for  r  "— **  I  understood  from 
Mr.  Wheater  that  he  arranged  that  for  taking  t^e 
business  up."  (771)  — **  What  do  you  mean  by  taking 
the  business  up  P  "—•<  Well,  what  shall  I  say  P  In  being 
interested  in  taking  it  under  their  wiug,  a  large 
financial  house  like  tnat."  And  although  he  went  on  to 
state,  that  so  far  as  he  knew  the  whole  12,000  shares 
were  for  underwritiog,  this  is  not  now  seriously  put 
forward,  and  in  giving  evidence  before  me  Mr.  Carlcon 
said  that  he  thought  that  Mathesoos'  name  was 
important  on  the  prospectus  and  would  lead  the 
puDlic  to  subscribe,  and  that  he  was  doing  the  best 
lor  his  underwriters.  Mr.  Wheater,  in  his  examina- 
before  the  registrar,  said  (912),  **Mr.  Keswiok  or 
Mr.  Macdonald  said :  '  If  we  allow  our  name  to  go  on 
the  prospectus,  and  if  one  of  us  becomes  chainnan,  or 


if  we  have  to  find  a  chairman,  we  shall  require  a 
certain  fee  or  a  number  of  shares/  "  With  regard  to 
this  answer  I  desire  to  point  out  that  in  the  offioe 
copy  supplied  there  is  a  red  ink  note  of  correction  or 
ex{danation  on  the  opposite  page,  which  is  not  signed 
or  verified  in  any  way  or  referred  to  in  the  memo- 
randum signed  by  the  witness,  and  I  call  attention  to 
the  irreguUrity.  I  have  read  the  correction,  and,  as 
the  result  of  the  whole  of  the  evidence  that  I  have 
read  and  heard,  I  am  convinced  that  the  original 
answer  is  a  correct  statement  of  the  faots,  and  that 
there  is  no  ground  for  the  correction,  if  it  be  authentic. 
I  find  as  a  fact  that  the  condderatiou  for  the  10,000 
shares  was  the  agreement  by  Mathesons  to  take  the 
company  into  their  offioe,  not  merely  to  lend 
their  name  to  it,  for  this  might  imply  that 
they  simply  sold  their  name  vnthout  more,  and  this 
would  be  unjust  to  them ;  it  was  to  induce  them  "  to 
qualify,"  as  an  expert  vnmess  would  say.  I  give 
them  credit  for  intending  to  satisfy  themselves  that 
the  matter  was  sound  before  they  allowed  their  name 
to  be  used,  but  the  consideration  was  for  taking  the 
steps  necessarv  to  satisfy  themselves  and  allowing 
their  name  to  be  used  if  and  when  they  were  satisfied. 
The  agency  was  a  part  of  the  consideration  moving 
to,  not  from,  Mathesons.  It  was  likely  to  be 
valuable  to  them.  Carlton  had  tried  to  get 
Mathesons  to  give  him  6,000  shares  for  giving  up 
his  chdm  to  it  in  their  favour.  If  the  10,000 
shsres  had  really  been  part  payment  for  acting  as 
commercdal  agents  it  ought  to  have  been  disclosed 
to  the  directors  at  the  first  meeting  when  Mathesons 
were  appointed  agents  on  terms  to  be  arrangedi  but 
it  vras  not  mentu>ned.  It  is  not  suggested  that 
the  other  matters  mentioned  in  the  letter  of  the  10.h 
of  Msrch — namely,  the  promise  of  offices  and  the 
chairmanship,  .were  in  any  way  paid  for  by  these 
shares.  All  theie  three  matters  were  in  f eboc  dealt 
with  as  separate  matters  to  be  contracted  aud 
paid  for  by  the  company  and  the  c?ntraot  of  the 
10  ch  of  Ifiaroh  was  never  mentioned  to  any 
member  of  the  board.  The  existence  of  such 
a  contract  is,  in  my  opinion,  material  for  the 
consideration  of  an  intending  investor.  He  subscribes 
on  the  faith  of  Mathesons'  name  and  on  the 
well-founded  assumption  that  they  have  looked  into 
the  matter  and  are  so  well  satisfied  with  the  venture 
as  to  take  it  under  their  protection.  How  can  it  be 
said  that  it  cannot  affect  his  judgment  to  know  that 
Mathesons  do  not  take  the  matter  up  eimply  on  its 
merits,  but  becsuse  they  have  been  paid  to  do  so  by 
the  vendor,  and  that  such  payment,  being  in  shares 
of  the  company,  was  necessarily  dependent  on  the 
successful  fiotation  of  the  company,  and  that  such 
payment  was  made  by  the  vendor  out  of  his  vendor's 
shares,  so  that  the  burden  was  in  effect  borne  by  the 
company  itself  P  I  cannot  bring  myself  to  doubt  that 
**  the  careful  man,  disposed  to  invest  in  an  luder- 
taking,"  spoken  of  by  Cockbum.  C.  J.,  in  Twycroea  v. 
Grant  (2  C.  P.  D.,  at  p.  628),  would  think  the 
difference  very  material  between  the  support  of 
Mathesons  to  a  company  on  the  ground  of  the  merits 
of  the  company  alone  aud  such  support  on  the  ground 
of  psyment  dependent  on  the  existence  of  merits 
sufficient  to  induce  the  public  to  subscribe.  If  I 
employ  an  agent  to  adviae  me  on  the  value  of  an 
eetate  that  I  thiok  of  purohaaing,  I  should  certainly 
consider  it  material  to  know  that  he  was  to  be  paid 
by  the  vendor  for  inspecting  the  estate  a  fee 
dependent  on  my  purchasing.  The  next  question 
arises  on  the  waiver  clause  in  the  prospectus.  ^  I  bold 
that  all  the  defendants  approved  aod  authorized  the 
issue  of  the  prospectus  dated  the  27th  of  May  or  the 
24th  of  May,  and  that  the  plaintiff  subscribed  on  the 
faith  of  this  prospectus.    TAx.  Neville,  for  Mr.  Carlton, 
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endeaToaredto  show  that  the  plaintiff  oould  not  have 
Babsoribed  on  any   prospectus  issued  by    Carlton's 
authority;  but,  in  my  opinion,  the  evideace  of  the 
plaintiff,  coupled  wita  and  explained  by  the  applica- 
tion form  signed  by  him,  and  on  which  Butheiiord's 
name  appears,  is  conclusive  that  the  prospectus  seen 
by  the  plaintiff  and  on  which  he  subscribed  was  that 
of  the  27th  of  May,  and  this  was  knowingly  issued  by 
all  the  defendants  within  the  meanins:  of  the  Act. 
The  waiver  clause  is  in  these  terms :  '*  There  may  also 
be  various  trade  contracts  and  business  arrangements 
in  additioil  to  the  before-mentioned  agreement  of  the 
3cd    of   January,    1898.    As    thc^se    contracts    and 
arrangements  and  the  above-mentioned  under  writing 
agreements    may    constitute    contracts    within    the 
meaning    of    sectioa     38    of    the    Companies    Act, 
1867,  applicants  for  shares  shall  be  deemed  to  waiv^ 
the    insertion     of    the    dates    of    and    names    of 
the  parties  to  any  such  contracts,  arrangements,  or 
agreements,   and  shall    accept    the  foregoing    as    a 
sufficient    compliance     with     section     38     of    the 
Companies    Act,   1867,   or  otherwise."    Now,   as    a 
matter  of  construction,  is  the  agreement  of  the  10th 
of  March  a  trade  contract  or  business  arrangement 
within  the  meaning  of  this  clause  ?    In  my  opinion 
it  is  not.    The  company  were  taking  over  as  a  going 
oonoem  an  open  mine  which  was  being  worked  in 
Mexico.    One  oontraot  relating  to  taking  the  produce 
of  the  mine  wai  mentioned  in  the  prospectus.    It  is 
obvious  that  there  might  be  many  similar  to  it  of 
which  the  directors  could  not  be  expected  to  know, 
and  the  collocation  of  the  words  shows  that  the 
draftsman  was  referring  to  contracts  and  arrange- 
ments similar  to  that  specified.     I  have  heard  the 
evidence  of  counsel  and  solicitor  as  to  the  settlement 
of  the  prospectus,  and  assuming  that  counsel,  wbo 
loyally  took  the  burden  on  himself,  is  accurate  in  his 
recollection,  and    did    really  say   that   it  was  not 
necessary  to  mention  this  contract  in  the  prospectus, 
it  must,  as  his  own  contemporaneous  opinion  shows, 
have  been  on  the  ground  that  it  was  an  underwriting 
contract,    not   that   it    was    a    trade    or    business 
arrangement.      It  was,   I  think,  overlooked  m  thi 
argument  that  counsel  had  the    written    document, 
which  purports    to  give   12,000  shares  for    under- 
writing 10,000,  before  him,  and  not  the  oral  evidence, 
which    shows   the    true  nature    of   the  aj<reement, 
and  he  had  himself  written  in  an  express  reference  to 
underwriting  contracts.  Further,  I  do  not  think  that  it 
lies  in  the  mouth  of  the  defendants  consisteotly  with 
honesty  to  say  that  they  knew  of  and  intended  the 
contract  of  the  10th  of  March  to  fall  under  the  head 
of  trade  contracts  and  business  arrangements  when 
they  stated  not  that  ''there  are'*  but  that  "there 
may  be"  such  contracts.    In  the  view  that  I  take  of 
the  oonstniotion  of  the  clause  it  is  hardly  necessary  for 
me  to  consider  the  other  point  argued,  but  as  it  has 
been    argued,   I  desire  to  say  that  I    agree    with 
Itomer,  L.J.'s,  statement  in  Greenwoods.  Leather  Shod 
Wheel  Co,,  [1900]   1  Ch.,  at  p.  431 :  "  Assume  that 
there  was  a  contract  by  the  plaintiff  not  to  take 
advantage  of  the  Act.  how  can  you  bind  him  when 
you  state  in  your  prospectus  tbat  there  '  may  be ' 
other  agreements  when  you  knew  there  were?    In 
your  case  you  are  a  promoter  knowing  of  this  con- 
tract,  and  yet  ;^ou  put  in  a  mi^leaamg  statement 
that  there  '  may  be '  other  agreements.     That  surely, 
is  not  a  case  in  which  you  can  say  tbere  is  a  waiver." 
A  man  who  desires  to  take  advantage  of  a  waiver 
clause  must  state  the    facts  fairly.      If    he    states 
that  there  may  be  oontraots,  he  intends  it  to  be 
inferred   that   he    knows    of   none.      It   is  imma- 
terial whether  he  intended  to  deceive  or  not  when 
he  made  the  statement,  but  if  the  element  of  unfair- 
ness i«  requisite,  it  is  found  when  he  insists  that  its 


effect  is  to  make  the  other  contracting  party  give  up 
something  of  the  existence  of  which  the  assertor  knew 
and  the  other  contracting  party  was  ignorant.  As  I 
read  the  judgments  in  Greenwood* s  case^  the  decision 
and  the  reasons  given  for  it  involve  that  the  statutory 
rights  under  section  38  can  be  waived,  that  any 
waiver  obtained  by  unfair  dealing  or  trickery  is  void, 
that  the  person  said  to  have  waived  must  have 
sufficient  information  of  what  he  was  waiving,  and 
tbat  apart  from  fraud,  the  same  principles  apply  to 
waiver  clauses  as  are  applicable  to  ambiguous  or 
misleading  statements  in  conditions  of  sale  or  releases. 
I  should  add  that  the  question  of  damages,  which 
Mr.  le-aacs  argued  last  as  a  separate  point,  'is  really 
the  same  as  the  question  of  materiality  that  I  have 
already  disposed  of.  As  Lord  Blackburn  says  in 
Smith  V.  Chadwicky  9  App.  Cas.,  at  p.  195 :  "  What- 
ever difficulties  there  may  be  as  to  defining  what  is 
fraud  and  deceit,  I  think  no  one  will  venture  to 
dispute  that  the  plaintiff  cannot  recover  unless 
he  proves  damage.  In  an  ordinary  action  of 
decf-it  the  plaintiff  alleges  that  false  and  fraudulent 
representations  were  made  by  the  defendant  to 
the  plaintiff  in  order  to  induce  him,  the  plaintiff, 
to  act  upon  them.  I  think  that  if  he  did  act 
upon  those  representations,  he  shows  dainage — ^if  he 
did  not,  he  shows  none."  There  was  some  little  mis- 
understanding about  the  measure  of  damages,  and  as 
this  is  a  test  action  I  think  that  it  would  not  be  right 
to  hold  Mr.  Isaacs  to  his  admissions  Mr.  Eady  very 
properly  leaves  the  matter  to  me.  and  I  hold  that  the 
measure  of  damages  is  the  diffdrence  between  the 
amount  paid  by  the  plaintiff  for  his  shares  and  the 
actual  value  of  the  iihares  on  the  day  after  they  were 
allotted  to  the  plaintiff.  In  the  present  case  I  must 
dept&rt  from  the  usuaI  rule  to  which  Lord  Bowen, 
when  sitting  in  the  Court  of  Appeal,  said  that  the 
Chancery  Division  ought  to  adhere,  and  on  which  I 
have  always  acted — viz.,  that  it  is  as  necessary,  in  the 
absence  of  a  prior  order  of  the  court  or  agreement 
between  the  parties,  for  the  plaintiff  to  prove  the 
amount  of  damages  that  he  has  suffered  as  it  is  to 
prove  evnry  other  part  of  his  case,  and  I  direct  an 
inquiry  what  was  the  real  value  of  the  shares  on  thn 
d(fty  after  they  were  allotted  to  the  plaintiff,  and  I 
r^ftsr  to  the  judgments  of  the  Lords  Justices  in  Peek  v. 
Derry,  as  showing  the  basis  on  which  the  inquiry  is 
to  proceed.  There  will  be  a  declaration  of  the 
defendants'  liability,  and  the  defendants  must  pay 
the  costs  of  the  action. 

Solicitors,  Rowdiffes,  Rawle,  db  Co.^  for  Clayton  & 
Gibson,  Newcastle-upon-Tyne;  StepJienson,  Harwood, 

&    Go, ;    Nicolly    Son,    &    Jones ;    Xtish,   Howell,   A 
Macfarlane. 


r/joi,  /  c-A.  ^ 
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July  6,  11,  1901. 
Baty  v.  Keswick,  (a.) 

Company — Prospectus  —  Director  —  Promoter  —  Under- 
writer — Contract  by  directors  and  promoitrs — Omis- 
sion from  prospectus — Materialitt/ — Careful  investor 
—Companies  Act,  1867  (30  &  31  Vict,  c.  131),  s,  38. 

In  order  that  a  shareholder  may  obtain  relief  under 
section  38  of  the  Companies  Act,  1867,  f>r  non-dis" 
closure  in  the  prospectus  of  a  inattrial  contract  he  must 
sJiMJU  that  he  applied  for  his  shares  on  the  faith  of  that 
prospectus,  and  that  such  prospectus  had  betn  ^'knowingly 
issued**  by  the  promoters  and  directors  of  the  company 
before  he  acted  upon  it, 

(a.)  Reported  by  Warwick  H.  Drapsb^  Esq.> 

Barrister-at-Law. 
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HiaH  Court. 


Baty  v.  Keswick. 


HlQH  COUBT. 


An  underwriter  wito  pays  aUentiofi  to  nothing  in  the 
prospectus  bui  the  names  of  the  directors  will  not  be  eon' 
sidered  by  the  court  at  a  careful  investor  in  determining 
the  maieriality  of  a  contract  not  disclosed  in  the  pro- 
spectus. 

Aotioa  with  witjaeases. 

The  cironmstaiices  of  this  aotton  were  the  same  as 
those  of  Cackett  y.  Keswick  (reported  ante^  p.  10), 
nave  in  so  far  as  appears  from  tne  jadgmeat  of  his 
lordship  set  out  helow. 

The  action  was  heard  immediately  afterwards,^  and 
before  his  lordship  gave  jadgment  in  Cackett  t. 
Keswick^ 

By  arrangement  the  defendants'  evidence  in  the 
former  action  was  taken  as  given  in  this  action  also, 
and,  after  the  examination  of  the  plaintiff  Baty,  who 
liad  underwritten  certain  shares  in  tbe  company  and 
claimed  relief  similar  to  that  claimed  in  the  farmer 
action,  submissions  were  shortly  made  by 

Swinfm  Eculy,  K.C.,  Upjohn,  K.C,  and  E.  W. 
Martdli^  iet  the  plaintiff ; 

Rufus  Isaacs,  K.C,  and  M,  J.  Main  Mackenzie,  for 
the  defendant  Keswick  ; 

Neville,  K,C,,  and  Daniel  Jones,  for  the  defendant 
Carlton;  and 

Younger,  K.C.,  and  Pattidlo,  for  the  defendant 
Wheater. 

Cur,  adv,  vult, 

Farwbll.  J. — In  this  action  aUo  thn  plaintiff  seeks 
to  zeoover  damages  for  non-disolosare  of  tae  same 
agreement  of  the  10th  of  March,  1899,  in  th^  pro- 
■pectos,  but  the  circumstances  of  the  case  are  different. 
It  has  been  arranged  that  ihe  defendants'  evidence 
in  tbe  former  action  should  be  taken  as  given  in,  this 
action  also,  but  it  u  necedStiry  to  state  some  facts 
tdat  were  not  relevant  to  the  former  case.  Durmg 
tbe  month  of  March  the  prospectus  was  in  course  of 
prepacmtion,  and  was  settled  by  counsel  in  consulta- 
tion on  the  11th  of  March.  On  the  13th,  however,  a 
difficulty  aroie  a«  to  title,  and  Mr.  Kesmck  refuted 
to  goon  until  this  was  cle*red  up.  A  clause  to  meet 
the  difficulty  was  settled  by  counsel  and  was  printed 
iu  a  draft  prospectus,  bat  Mr.  Keswick  deolined  to 
authorize  the  issue  of  itny  prospectus  until  tbe  difficulty 
was  cleared  up.  As  I  have  found  in  the  other  action, 
the  actual  prospectus,  d«ted  the  27th  of  May,  was  not 
approved  and  authorized  for  insue  or  issued  before  the 
24th  of  May,  1899.  O  i  tbe  13th  of  March.  1899,  tbe 
plaintiff  met  a  friend  of  his,  a  Mr.  Ainslie,  who 
mentioned  the  Panuco  Oo.  to  him  and  took  a 
prospectus  out  of  his  pocket  and  gave  it  to  him  to 
read.  He  was  attracted  by  the  names  of  Mathesons 
and  Keswick  on  the  fro  (it  sbeet.  and  he  told  me  in  the 
box  that  he  did  not  remember  reading  anything  about 
contracts.  I  find  this  expressly  as  a  fact,  because 
the  shorthand  note  shown  to  me  is  inaccurate 
in  this  respect,  and  is  inaccurate  also  iu  the  statement 
of  what  passed  on  Mr.  Nevilie*M  proposing  'to 
<^oe8-examine.  I  read  my  note.  *'  I  duu't  remember 
reading  anything  about  contracts,"  and  this  is  correct. 
The  plaintiff  went  on  to  s^y  that  he  remembered 
noticing  the  names  of  tbe  directors,  that  Ainslie 
asked  him  if  he  would  do  some  uodet writing,  and  that 
he  went  a  little  later  on  the  same  d»y  to  Wheater's 
office  and  signed  the  uoderwritinir  agreemf'nt  for  250 
shares,  and  gave  a  cheque  for  £62  lOs.  On  tbe  28th 
of  March  the  plaintiff  was  informed  by  letter  that  the 
directors  had  decided  not  to  issue  the  prospectus 
before  Easter,  and  his  money  was  returntid  to  him, 
but  on  the  8th  of  April  he  again  signed  a  cheque  for 
the  amount  and  also  an  application  for  the  250  shares 
which  he  had  underwritten.    The  plaintiff,  who  gave 


his  evidence  very  fairly,  said  that  he  thought  that  he 
did  not  send  his  cheque  and  application  until  some 
days  after,  and  this  is  probably  correct.  I  cannot 
fix  the  exact  date  on  which  they  were  sent,  but  it  was 
before  the  end  of  April ;  nor  is  it  clear  when  he 
received  the  acceptance  of  his  underwriiiog,  but  in 
the  viev  that  I  take  of  the  case  it  is  not  material. 
The  plaintiff  is  suing  on  the  38th  section  and  not 
otherwis**.  and  he  has  to  bring  his  cas^  witbin  the 
words  of  that  section.  That  section  provides  that  any 
prospectus  not  specifying  a  material  contract  '*  sbati 
be  deemed  fraudulent  on  the  part  of  the  promoters, 
directors,  and  officers  of  the  company  knowingly 
issuing  the  same,  as  regards  any  person  taking  sbares 
in  the  company  on  the  faith  of  such  prospectus,"  i.e  , 
the  prospectus  kno«ringly  issued.  But  the  plaintiff 
signed  his  undervmting  ag;reement  and  applic«tiou  for 
slufcree  before  any  prospectus  had  been  iisnnd  to  the 
public,  as  he  muse  have  known,  beo«u8e  the  agreement 
mentions  the  prospectus  as  a  document  to  ba  issued  in 
the  future.  He  signed  his  application  on  the  8th  of 
April  on  a  form  referring  to  a  prospectus  dated 
—  April,  and  he  says  that  he  did  not  alter  or  authorize 
anyone  else  to  alter  the  April  in  the  print  to  the 
27th  of  May,  and  the  alteratir>n  was  made  after  he 
signed.  Now,  when  the  Act  of  Parliament  says 
'*  kno?dngly  issued,"  I  hold  that  ic  means  inten- 
tionally issued  to  the  public.  This  is  the  vv^w  taken 
by  Cockburn,  C.J.,  in  Twycross  v.  Orant,  25  W.  R. 
701.  2  C.  P.  D.  469,  at  p.  640,  where  he  says: 
'*Now  there  is  rothiog  in  the  Act  to  indicate  the 
sense  in  which  the  term  *  issue '  is  used.  I  think 
it  must  be  taken  to  mean  the  making  the  prospectus 
public,  after  its  adoption,  with  a  view  to  inviti*>ftc 
persons  to  take  shares  and  become  members  of  the 
company.  I  agree  in  thinking  that  it  must  be  taken 
to  refer  to  an  official  pubbcfttiou,  authorized  by 
thoie  who  a*:  the  time  have  the  government  of  the 
company,  whiou  in  this  instance  would  be  the  dirrc- 
tors.  It  would  otherwise  not  be  the  prospectus  of 
the  company."  The  plaintiff  has  to  show  that  he 
acted  on  the  faith  of  a  prospectus,  and  that  such 
prospectus  had  been  knowingly  issu-d  before  h<^  so 
acted,  in  order  to  bring  himself  within  the  section. 
Suppose  the  authorized  prospectus  of  the  27tti  of  Mny 
had  disclosed  a  contract  which  was  not  disclostd  ni 
the  earlier  proof  on  which  the  plaintiff  aced,  co<ild 
he  possibly  succeed  under  this  section  ?  T^e  Act 
was  not  intended  and  is  not  expro»sed  iu  such  a  uianuer 
as  to  impose  the  very  serious  consequences  uf  <1  h- 
obedience  to  its  provisions  on  persons  eng-gtd  in 
settling  prospectuses  in  respect  of  copirs  nut 
authorized  for  publication  but  shown  to  friends  or 
speculator'!,  not  as  members  of  the  public  but  by  way 
of  anticipation  of  the  public,  and  in  order  t  •  induce 
them  to  C3 -operate  with  the  promoters  in  p^anug^  th« 
sbares  with  the  public.  If  such  persons  ar^  deceived 
they  have  cercidn  rights  in  law  or  equity,  b<it  thev 
cannot  get  the  benefit  of  this  Htatute.  This  is 
sufficient  t  j  dispose  of  the  plaintiff  s  case,  but  there 
is  another  g^ou'id  on  which  I  hold  that  he  fails.  I 
hold  that  b«)  hus  failed  to  prove  that  he  subscribed  on 
the  ^aith  that  there  was  no  such  contract  as  that  of 
the  10th  of  March  in  existence,  because  it  was  lo'. 
stated  in  the  prospectus  and  that  sucri  omisiiou  wms 
material.  I  will  not  repean  th*»  state aieni  th»t  t 
have  already  njade  in  CcLckett  v.  Keswicic  {ante^  p.  10} 
of  my  vi*4W  of  the  principles  applicable  to  ihit 
question,  but  I  find  as  a  fact  tha-i  the  plaintiff  acted 
on  the  tsitn  of  the  directors'  names  an<1  that  he  nev-r 
read  t^e  contract  clause  in  tne  prospectus  and 
attached  no  importance  to  it.  I  ob  erved  that,  when 
he  was  cross-examined  as  to  tbe  identity  of  the  pro-* 
spectus  that  he  had  seen,  he  did  not  tiun  over  the 
page  but  looked  simply   at   the   list  of  directors* 
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He  had  no  idea  whether  the  very  speoial  olause 
imerted  in  one  proof  to  meet  the  diffioalty  as  to 
title  was  or  was  not  in  the  proof  that  he  lav, 
and  I  am  oonvinoed  that  he  iadividually  attached 
no  weight  to  anything  bnt  the  direotori*  namei. 
And  when  I  come  to  draw  the  inference  of  fact 
mentioned  by  L^rd  Blackburn,  and  to  which  I  have 
already  adverted,  the  oonsiderationi  that  affect  the 
cftrefai  man,  disposed  to  invest  in  an  undertaking, 
are  very  different  from  those  that  affect  the  under- 
writer, who  when  he  naderwrote  *'  thought  that  the 
public  was  going  to  take  the  thing  up  and  that  he 
would  get  his  20  per  cent,  without  being  liable  to 
t«ke  any  shares  at  idl.*'  (I  am  quoting  the  plaintiff  s 
OTidenoe.)  The  investor  wants  a  sound  concern,  the 
underwriter  wants  au  attractive  prospectus.  I  do  not 
say  that  the  underwriter  supposes  or  desires  that 
tiere  should  be  any  misstatecnent  or  concealment, 
but  it  is  obrious  that  his  interest  is  that  the  public 
should  be  induced  to  subscribe,  and  a  long  list  of  dis- 
closed ooatraots  which  might  be  satisfactory  to  the 
careful  investor  would  be  deterrent  to  the  speculator, 
I  do  not  forget  that  the  plaintiff'^  commisdoa  was 
payable  iu  shares,  bnt  I  think  that  this  is  not  suffioient 
to  lead  me  to  infer  that  lie  is  to  b)  regarded  as  the 
oardf ul  investor  for  the  purpose  of  considering  what 
facts  may  fairly  be  deemed  likely  to  affect  his  judg- 
ment It  may  weU  be  that  an  underwriter,  knowmg 
of  such  an  agreement  as  that  of  the  1 0th  of  March 
purported  to  be — i,e.,  that  another  underwriter  was 
to  got  a  much  larger  commission  than  himself,  would 
refrain  from  underwriting,  bat  this  would  not  be  on 
account  of  the  detriment  to  tihe  company  but  by 
reason  of  the  inequality  of  the  commission.  The 
contract  of  underwriting  with  the  promoter  is  wholly 
distinct  from  the  contract  with  the  company  to  take 
shares,  and  different  considerations  apply  to  the 
materiality  of  facts  accordmg  as  they  affecc  the  one 
or  the  other.  The  action  fails  and  must  be  dismisied 
with  costs. 

Solicitors,  Bowdiffes,  Biwle,  A  Co.,^  {yt  Clayton  <f; 
Gibson,  Nevcastie-upon-Tyne;  Stephenson,  Ear  wood, 
(fc  C>. ;  NicoU,  Son,  &  Jones ;  Neish,  ffowell,  &  Mac- 
/arlane. 


June  21,  1901. 


K.  B.  Div.  I 

(Ridley  and  Bightim,  JJ.}/ 

NuNN   &   Co.   V.  Tyson. 
Jane  Tyson,  Claimant,  (a.) 

Married  woman — Liability  to  costs — Separate  estate — 
Restraint  on  anticipation — Claim  by  wife  to  goodi 
seized  for  husband's  debts--'*  Proceedings  ijistitut^" 
^County  Court  Rales,  1889,  ord,  27,  rr.  1,  2,  4  (a)— 
Married  Women^s  Property  Act,  1893  (56  db  57  Vict. 
c.  63),  «.  2. 

A  married  woman  by  notice  in  writing  directed  to  the 
slier  iff  or  high  bailiff  claimed  certain  goods  levied  on  for 
her  husban'i's  debts  under  process  of  a  county  court.  The 
high  bailiff,  in  whose  possession  the  goods  were,  thereupon 
took  out  an  interpleader  summons,  and  at  the  trial  of  the 
interpleader  issue  the  claimant  failed  to  establish  her 
claim. 

Held,  thcU  the  proceedings  were  **  instituted  "  by  her 
within  the  meaning  of  section  2  of  the  Married  Women's 
Property  Act,  1893,  and  there/ore  that  the  court  had 
jurisdiction  to  order  her  to  pay  the  costs  so  incurred  out 
of  her  separate  estate  subject  to  a  restraint  on  anticipa- 
tion, and  to  enforce  payment  thereof  by  the  appointment 
of  a  receiver. 


(d.)  Beported  by  Ebskinb  Beid,  Esq.,  Barrister- 

at-Law. 


Appeal  by  the  plaintiff  company  in  an  action  from 
a  decision  of  the  learned  judge  of  the  Herefordshure 
Cjunty  Oourt,  refusing  to  m2ce  an  order  against  the 
claimant  Jane  Tyson  to  pay  the  cost-i  of  an  inter- 
pleader issue,  in  whioh  she  was  the  plaintiff  and  had 
failed  to  establish  her  claim,  under  section  2  of  the 
Married  Women's  Property  Act,  1893. 

The  plaintiff  company  had  obtained  judgment  in 
the  county  oourt  against  the  claimant's  nosband  and 
had  put  in  execution  on  certain  goods  believed  to  ba 
the  debtor's  property. 

The  claimant  thereupon  made  a  claim  to  the  goods 
in  writing  as  required  by  ord.  27,  r.  1,  of  the  County 
Court  Bules,  which  claim  was  duly  addressed  and 
sent  to  the  registrar  of  the  county  oourt,  who  was 
also  the  high  bailiff. 

The  high  bailiff  thereupon  took  out  an  interpleader 
summons  and  under  ord.  27,  r.  4  (a),  of  the  County 
Court  Bules  the  claimant  furnished  particulars  of  her 
daim,  whereby  she  claimed  the  return  of  ^e  goods 
and  £50  damages  against  the  company  and  tiie  high 
bailiff. 

The  summons  Qvokn  on  for  trial  and  the  plaintiff 
failed  to  make  out  a  title  to  the  goods,  and  judgment 
was  accordingly  given  against  her. 

Section  2  of  the  Married  Women's  Property  Act, 
1893,  provides  that:  "  In  any  action  or  proceeding  now 
or  hereafter  instituted  by  a  married  woman,  or  by  a 
next  friend  on  her  behalf,  the  oourt  before  wnich  suoh 
action  or  proceeding  is  pending  shall  have  jurisdiction 
by  judgment  or  order  from  time  to  time  to  order  pay- 
ment of  the  costs  of  the  opposite  party  out  of 
property  which  is  subject  to  a  restraint  upon  antici- 
pation, and  may  enforce  such  payment  by  the  appoint- 
ment of  a  receiver  and  the  sale  of  the  propwty  or 
otherwise  as  may  be  just." 

Under  that  section  the  company  applied  to  the 
county  court  judge  for  an  order  for  payment  of  the 
costs  of  the  proceedings  out  of  the  property  of  the 
claimant  which  was  subject  to  a  restraint  upon 
anticipation  and  for  the  appointment  of  a  reoeiTer, 
but  the  learned  judge  refnsed  to  mcJce  snoih  an  order 
on  the  ground  that  it  was  not  a  case  in  wbioh 
proceedings  had  been  instituted  by  the  olaimsnt 
within  the  meaning  of  the  seotion  above  oited. 

H.  Her  ford,  for  the  appellants. — The  prooeediogi 
were  "  instituted"  by  the  claimant  within  the  meaning 
of  section  2  of  the  Married  Women's  Property  Act, 
1893,  as  the  notice  of  claim  to  the  high  bailiff  was  the 
foundation  and  commencement  of  the  interpleader 
proceedings,  and  was  a  proceeding  instituted  by  her. 
The  county  court  judge  was  therefore  in  error  when 
he  held  that  neither  tne  claim  for  goods  nor  that 
for  damages  was  a  proceeding  '*  instituted  "  by  he" 
within  the  meaning  of  the  Act,  and  that  the  inter- 
plead <4r    proceedings   were   instituted   by  the  high 
biiliff.    Hood  Barrs  v.  Cathcart,   [1894]  3   Ch.   376, 
43  W.  R.  Dig.  110;   Hood  Barrs  v.  Heriot  (No.  3), 
45   W.  E    507.   [1897]  A.   C.  177;   and  Moran  v. 
Place,    44  W.   B.    593,    [1896]    P.    214,    relied   on 
by  the  respondent,  are  not  cases  in  point.    The  two 
nrst  merely  decide  that  an  appeid  brought  by  a  married 
woman  in  an  action  in  woich  she  wai  the  defendant 
was  merely  a  step  in  an  action  already  instituted, 
not  by  her,  bat  b  f  the  plaintiffs  in  the  court  b^low. 
Moran  v.  Place  is  distinguishable  because  the  entry  of 
a    caveat    was  merely  the  giving  of  a  warning  to 
communicate  with  the  caveator  before  allowing  any 
pr.ibate  pr^xi^e lings  to  bd  instituted. 

He  also  cited  Temple  v.  Temple,  63  L.  J.  Q.  B.  556. 

A,  Houston,  for  the  respondent. — A  "  prooee«iiag 
institutnd  "  by  a  married  woman  within  the  meaning 
of  the  Act  must  mean  a  step  taken  in  court  and  does 
not  indude  an  act  done  out  of  court.    It  muit  be 
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something  in  the  natore  of  the  iasning  of  a  writ  as 
pomted  out  by  Lopes,  L.  J.,  in  Hood  Barra  v,  OatTicart, 
w  tiie  woids  oonvey  the  idea  of  *'an  action 
oommenoed  or  proceeding  initiated.'^  The  decision 
giyea  in  Moran  v.  PUnce  covers  the  present  case.  The 
inevitable  effect  of  entering  a  cave(U  is  that  the 
executors  have  to  bring  an  action.  The  notice  served 
Ij  the  claimant  is  not  equivalent  to  a  writ  in  detinue 
for  the  return  of  the  goods,  for  the  lady  could  have 
got  them  by  reason  of  the  abandonment  of  the 
execution  if  the  execution  creditors  had  been  satisfied 
that  the  real  ownership  of  the  goods  was  vested  in 
lier. 

The  Cottbt  allowed  the  appeaL 

Ridley,  J. — ^I  think  the  learned  county  court  judge 
bas  oome  to  a  wrong  conclusion  in  this  case.  The 
ooDdiuion  I  have  oome  to  after  having  heard  the 
aiffaments  is  that  the  institution  of  the  proceedings 
duDot  commence  with  the  taking  out  of  the  summons 
\ff  the  high  bailiff,  but  oommenoed  with  the  notice 
not  by  the  claimant.  The  case  of  Hood  Bam  v.  Heriot 
does  not  seem  to  me  to  conclude  this  case,  for  all  that 
decision  really  decides  is  that  a  defendant  who  xmsuc- 
eeesfolly  appealed  against  a  decision  did  not  thereby 
'*  institute  **  proceemngs.  In  Moran  v.  P2aoe,  relied 
on  by  the  respondent,  it  was  held  that  a  woman  who 
bad  entered  a  caveat  in  respect  of  a  will  had  not  there- 
by instituted  proceedings  and  was  not  liable  for  the 
costs,  but  there  the  lady  claimed  nothing.  She  merely 
asked  that  if  anything  was  done  to  set  up  the  will  she 
dioald  have  notice.  The  instituting  of  the  proceed- 
ings there  was  what  was  subsequently  done.  Here, 
bowerer,  Mrs.  Tyson  claimed  the  goods  as  her 
property  and  gave  the  high  bailiff  notice  to  that 
dbot  If  the  execution  creditor  had  admitted  her 
(^aim,  she  would  have  obtained  possession  of  the  goods 
and  the  notice  of  her  claim  to  them  would  have  been 
tbe  step — the  initiation — of  the  process  by  which  she 
eataUidied  her  right  to  the  goods.  Clearly,  therefore, 
W  this  act  she  instituted  proceedings  to  establish  her 
<aaim,  and  the  section  appies.  It  cannot  be  said  that 
the  sommons,  which  bad  to  be  taken  out  because  the 
flxecation  creditor  opposed  the  claim,  was  the  iosti- 
toting  of  tiie  proceedings.  For  these  reasons  it  seems 
tome  the  county  court  judge  should  have  made  the 
<vder  for  costs  out  of  the  lady's  separate  estate,  as 
«ked  for,  and  this  appeal  must  ther^ore  be  allowed. 

BiQHAM,  J. — ^I  am  of  the  same  opinion.  The  sole 
question  is  whether  a  married  woman  who  made  a 
ci^  to  goods  seized  imder  an  execution  against  her 
biubsnd  instituted  a  proceeding  within  the  meaning 
of  section  2  of  the  Act  of  1893.  I  think  it  is  only 
ii^oessary  to  state  Vie  facts  to  demonstrate  that  she 
did.  The  lady  could  only  make  her  claim  to  the 
goods  in  one  way — ^namely,  by  taking  proceedings 
under  the  county  court  rule,  winch  prescribes  that  a 
^tten  notice  of  the  datm  must  be  ^▼on  to  the 
offioer  in  whose  custody  the  goods  are.  The  claimant 
gave  such  a  notioe ;  with  what  object  did  she  give  icP 
C^Wly,  that  die  might  be  able,  in  case  of  need,  to 
proceed  to  establish  her  claim,  which,  when  estab- 
Hahed,  would  enable  her  to  get  goods  then  in  the 
^i'latody  of  the  law  officer  to  answer  her  husband's 
debts.  To  get  the  goods  for  herself  was  tbe  object 
ahe  had  in  view.  Matters,  however,  did  not  stop 
there.  An  interpleader  summons  was  issued  by  the 
high  bailiff  and  served  upon  the  execution  creditois 
for  the  purpose  of  enabling  them  to  contest  the  inter- 
pleader issue  in  which  the  daimant  was  to  be  the 
pl«intiffL    Then,  before  the  trial,  the  claimant  served 

rcnlars  of  her  claim,  as  required  under  ord.  27,  r.  4 
^  If  the  claimant  had  succeeded  at  the  trial  of 
the  issue,  could  anyone  have  said  that  ahe  had  not 
uutituted  the  proceedings?     No   such   suggestion 


could  be  made.  It  makes  no  difference  that  ahe 
failed  at  the  hearing  to  establish  her  title,  for  she 
failed  in  a  proceeding  instituted  by  her  in  order  to 
get  relief  in  the  county  court.  I  am  therefore  clearly 
of  opinion  that  the  case  falls  within  the  section. 

The  authorities  that  were  dted  to  us  have  really  no 
application  to  the  case*  In  Hood  Bam  v.  Heriot  a 
married  woman  had  brought  an  imsucceasful  appeal 
in  an  action  not  instituted  by  her,  and  it  could  not  be 
contended  witii  success  that  she  had  instituted  a  pro- 
ceeding within  the  meaniuK  of  the  section,  although 
Lord  Herschell,  in  his  judgment,  regretted  that  the 
section  was  so  framed  that  it  was  not  possible  to  give 
the  respondent  the  costs  of  the  unsuccessful  appeaL 
I  think  we  should  be  putting  too  narrow  a  con- 
struction on  the  section  if  we  were  to  hold  in  thepresent 
case  that  no  proceeding  had  been  instituted  oy  the 
claimant. 

Appeai  allowed. 

Solicitors  for  the  appellants,  E»  W.  Beeves^  for 
Fickin  <k  Sedgwick,  BerkhampsteAd. 

Solicitors  for  the  respondent,  PhUpot  &  MorreU,  for 
Morrell  db  Son,  Oxford. 


iSoutt  of  AvveaU 


July  8,  22,  1901. 


From  Chan.  Div.      '\ 

(Bigby,  Collins,    and   > 

Bomer,  L.JJ«)        J 

In  re  New's  Settljiocnt. 
Langham  V,  Lakqham.  (a.) 

TruBtee — STiares  in  company — Proposed  recomtrudion 
of  company — Exchange  of  aharea  in  old  company  for 
shares  in  proposed  company — Unauthorized  investment 
— Jurisdiction  of  cowi  to  autJiorize  trustees  to  hold 
unauthorized  investment. 

Although  as  a  rule  the  court  has  no  juriadidion  to 
aandion  the  performance  by  trustees  of  acts  not  expressly 
authorized  hy  tJie  terms  of  the  trust  instrument^  yet  if  it 
is  desirable  or  essential  to  the  interests  of  aU  parties  that 
the  trustees^  in  the  ccue  of  an  emergency  which  rmy 
reasonably  be  supposed  not  to  have  been  foreseen  or  antici- 
pated by  the  author  of  the  trust,  should  do  some  act  not 
ordinarily  rmthin  their  powers,  then  (especui%  where  the 
trust  estate  consists  of  a  business  or  shares  in  a  mercan- 
tile company)  the  court  has  jurisdiction  in  a  proper  case 
to  sanction  such  acts  on  behalf  of  all  concerned* 

Appeal  from  Cozens-Hardy,  J.,  in  chambers. 

David  New,  under  the  terms  of  a  settlement 
dated  the  21st  of  October,  1875,  and  a  deed-poll 
dated  the  Slut  of  August,  1877,  transferred  into  the 
names  of  John  Langham  and  Henry  Bdward  Hunt 
one  hundred  and  ten  shares  of  the  nominal  value  of 
£100  each,  fully  paid,  in  the  Wollaton  Colliery  Co. 
(Limited)  upon  trust  either  to  permit  the  whole  or  any 
of  the  said  shares  to  remain  in  their  actual  state  of 
investment,  or  at  any  time  or  times  at  the  discretion 
of  the  trustees  or  trustee  for  the  time  being  to  sell  the 
same  or  any  of  them  and  invest  the  moneys  produced 
thereby  in  or  upon  any  of  the  public  stocks  or  funds 
or  Government  securities  of  tJie  United  Kingdom  or 
India,  or  any  colony  or  dependency  of  the  United 
Kingdom,  or  in  stocks  of  the  Bank  of  England,  or 
upon  the  debentures  or  debenture  or  guaranteed  or 
preference  stocks  or  mortgages  of  any  company  in 

(a.)  Beported  by  H.  Clattghtow  Soott,  Esq.,    . 

Barrister-at-Law. 
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OOUBT  OF  AFFBAL. 


the  United  EJxigdom  pajing  dividends  on  its  ordinary 
■hares  or  stocks  at  the  ume  of  investment  or  on  free- 
hold, oopyhold,  or  leasehold  securities  in  England, 
with  power  to  vary  the  same,  and  to  pay  the  income 
of  one  equal  share  to  Martha  Ann  Langham  for  life 
with  remainder  to  her  children,  and  to  pay  the  income 
of  the  other  equal  share  to  Alice  Flude  Stafford  for 
life  with  remainder  to  her  children,  wil^  certain 
remainders  over. 

The  settlor  died  in  the  year  1878,  and  the  said 
H«  B.  Hunt  died  on  the  24th  of  July,  1900,  leaving 
the  said  John  Langham,  the  plaintiff  in  this  action, 
sole  surviving  trustee. 

Martha  Ann  Lansham  and  Alice  Flude  Stafford 
both  survive ;  six  of  the  children  of  the  said  Alice 
Flude  Stafford  were  infants. 

The  said  shares  remained  standing  in  the  names  of 
both  trustees,  together  with  a  sum  in  cash  repre- 
senting some  debentures  in  the  said  company  wnich 
were  allotted  in  1892  by  way  of  bonus  and  which 
were  paid  off  in  the  year  1901. 

The  said  Wollaton  OolliOTy  Go.  had  been  incor- 
porated in  the  year  1875  with  a  capital  of  £105,000 
divided  into  1,050  shares  of  £100  each. 

By  the  articles  of  association  a  restriction  was 
placed  upon  the  sale  of  the  shares  to  persons  other 
than  ft'rig^Tig  shareholders. 

The  company  proved  most  successful.  From  1896 
to  1898  (inclusive)  the  company  paid  interest  upon 
the  shues  at  the  rate  of  10  per  cent,  per  annum ;  in 
1899  12}  per  cent.,  and  in  1900  25  per  cent,  and 
bonuses  amounting  to  25  per  cent.  From  time  to 
time  large  sums  had  been  expended  out  of  profits  in 
the  improvement  and  development  of  the  property  of 
the  company. 

It  was  therefore  deemed  desirable  in  the  interests  of 
the  flhareholders  to*  reconstruct  the  company  and 
recapitalize  it  at  a  higher  figure,  at  the  same  time 
enauing  it  to  raise  a  further  sum  by  debentures. 
Under  we  proposed  scheme  the  shareholders  would 
be  entitled  to  ten  £10  preference  shares  fully  paid, 
ten  £10  ordinary  shares  fully  paid,  and  a  £100 
debenture  in  exchange  for  each  £lQio  share  in  the 
old  company.  The  agreement  to  carry  the  reconstruc- 
tion into  effect  was  made  conditional  on  the  con- 
currence of  all  the  shareholders  of  the  old  company. 
Ko  restriction  was  placed  by  the  articles  of  association 
of  the  proposed  company  on  the  sale  of  its  shares. 

The  summons  asked  that  the  plaintiff  as  holder  of 
such  shares  might  be  authorized  to  ratify  the  recon- 
struction agreement  and  hold  the  shares  in  the  new 
company.  It  idso  asked  whether  the  plaintiff  as  such 
trustee  might  retain  the  said  shares  and  debentures 
in  the  proposed  company  permanently,  and  if  not,  for 
what  period  he  might  hold  them. 

On  nearing  the  summons  Oozens-Hardy,  J.,  con- 
sidering himself  bound  by  the  authorities,  refused  to 
make  any  order  except  as  to  costs. 

Haldane,  K.C„  and  Peteraout  for  the  plaintiff. — It 
is  esiential  to  the  interests  of  the  ben^ciaries  that 
the  trustee  should  be  allowed  to  sanction  the  recon- 
struction. The  shares  are  of  a  large  denomination, 
and  owing  to  that  fact,  the  high  rate  of  interest  paid 
upon  them,  and  the  restriction  upon  their  sale,  tiiey 
fetch  a  lower  price  than  they  are  really  worth.  The 
other  shareholders  have  it  in  their  power  to  wind  up 
the  company  compulsorily,  and  buy  up  the  shares 
subject  to  this  trust.  Such  a  Bale  would 
entail  a  heavy  loss.  The  trustees  are  empowered 
under  the  terms  of  the  settlement  to  sell  the  shares. 
By  sanctioning  the  reconstruction  the  trustees  will  be 
put  in  a  position  to  sell  and  get  the  best  price  for  the 
trust  property.  The  evidence  is  dear  that  the  scheme 
woula  be  beneficial  for  the  cestuis  qui  truatent. 


They  cited  In  re  Morrison,  49  W.  B.  441,  [1901] 
1  Ch.  701 ;  In  re  Orawshay,  33  Solicitors*  Journal 
126,  60  L.  T.  Eep.  357  ;  Brook  v.  Moatwi,  13  W.  E. 
115,  2  De  G.  J.  &  S.  373 ;  West  of  England  Bank  v. 
Murch,  31  W.  B.  467,  23  Oh.  D.  138 ;  Palmer's  Com- 
pany Precedents,  Part  I.  (7th  ed.},  606. 

B.  J.  Parker,  for  every  beneficiary  eui  Juris, 

Manning,  for  every  beneficiary  not  sui  juris. 

Cur.  adv.  vuU, 

July  22.— The  judgment  of  the  Court  (BiOBY, 
OoLUVS,  and  Bomeb,  L. JJ.)  was  delivered  by 

BoM£B,  L.J. — ^As  a  rule  the  court  has  no  joris- 
diction  to  give,  and  will  not  give,  its  sanction  to  the 
performance  by  trustees  of  acts  with  reference  to  the 
trust  estate  which  are  not  on  the  face  of  the  instru- 
ment crealang  the  trust  authorized  by  its  terms.  The 
cases  of  In  re  Crawshav,  decided  hj  North,  J.,  and 
In  re  Morrison,  decided  fay  Buckley,  J.,  are  instaDcw 
where  the  court  was  asked  to  sanction  steps  to  be 
taken  by  trustees  which  it  thought  unjustifiable,  end 
which  it  declared  it  had  no  jurisdiction  to  authorize. 
But  in  the  management  of  a  trust  estate,  and  especially 
where  that  estate  consists  of  a  business,  or  shares  in 
a  mercantile  company,  it  not  infrequently  happens 
that  some  peculiar  state  of  circumstance  arises  for 
which  provision  is  not  expressly  made  by  the  trait 
instrument,  and  which  renders  it  most  desirable,  and 
it  may  be  essential,  for  the  benefit  of  the  estate  and 
in  the  interest  of  all  the  beneficiaries,  that  oertain  acts 
should  be  done  by  the  trustees  which  in  ordinary 
cases  they  would  have  no  power  to  do.  In  a  case  of 
this  Idna  which  may  reasonably  be  supposed  to  be 
one  not  foreseen  or  anticipated  by  the  author  of  the 
trust,  where  the  trustees  are  embarrassed  by  the 
emergency  that  has  arisen  and  the  duty  cast  upon 
them  to  do  what  is  beet  for  the  estate,  and  the 
consent  of  all  the  beneficiaries  cannot  be  obtained  by 
reason  of  some  of  them  not  being  sui  juris  or  in 
existence,  tiien  it  may  be  right  for  tbe  court,  and  the 
oouH,  in  a  proper  case,  would  have  jurisdiction,  to 
sanction  on  behalf  of  all  concerned  such  acts  on  the 
part  of  the  trustees  as  we  have  above  referred  to.  By 
way  merely  of  illustration  we  may  take  the  case 
when  a  testator  has  declared  that  some  property  of 
his  shall  be  sold  at  a  particular  time  after  his  death, 
and  then,  owing  to  unforeseen  change  of  oiroum- 
stances  since  the  testator's  death,  when  the  time  for 
sale  arrives  it  is  found  that  to  sell  at  that  predse 
time  would  be  ruinous  to  the  estate,  and  that  it  is 
necessary  or  right  to  postpone  the  sale  for  a  short 
time  in  order  to  effect  a  proper  sale,  in  such  a  case  the 
court  would  have  jurisdiction  to  authorize,  and  would 
authorize,  the  trustees  to  postpone  the  sale  for  a 
reasonable  time.  It  is  of  common  knowledge  that 
the  jurisdiction  we  have  been  referrini;  to,  whioh 
is  only  part  of  the  general  administrative 
jurisdiction  of  the  court,  has  been  constantly 
exercised,  chiefly  in  chambers.  Of  course  the 
jurisdiction  is  one  to  be  exercised  with  great  caution, 
and  the  court  will  take  care  not  to  strain  its  powers. 
It  is  impossible,  and  no  attempt  ought  to  be  made  to 
state  or  define  all  the  circumstances  under  which,  or 
the  extent  to  which,  tJie  court  will  exercise  the  juris- 
diction, but  it  need  scarcely  be  said  that  the  court  will 
not  be  justified  in  sanctioning  every  act  desired  by 
the  trustees  and  the  beneficiaries  because  it  may 
appear  beneficial  to  the  estate,  and  certainly  the  court 
will  not  be  disposed  to  sanction  transactions  of  a 
speculative  or  risky  character.  But  each  case  brou^pht 
before  t^e  court  must  be  considered  and  dealt  with 
according  to  its  special  circumstances.  As  a  rule 
these  drcumstances  are  better  investigated  and  dealt 
with  in  chambers.    Very  often  they  involve  matters 
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of  a  delioate  and  jpriy«te  nature,  the  pubUoation  of 
which  is  not  reqninte  on  any  good  groimd  and  might 
cause  great  injury  to  the  tnitt  estate. 

With  these  general  observations  we  pass  to  the  oases 
now  before  ns«  The  oizonmstanoes  and  the  evidence 
have  been  considered  by  ns ;  we  do  not  think  it  is 
necessary  to  refer  to  them  in  detail.  We  need  only 
say  that  they  relate  to  a  prosperous  limited  company 
whose  shares  are  folly  paid  np,  and  to  a  condition  of 
affiiirs  that  have  arisen  which  makes  it  desirable  in 
the  interests  of  aU  shareholders  that  by  their 
consent  the  company  should  be  reconstituted  by 
the  company  bemg  wound  up  and  a  new 
oompany  formed  to  take  over  its  assets. 
The  new  company  is  to  be  like  the  old  company 
ezoept  that  the  capital  is  lar^  and  that  the  new 
companj  will  have  power  to  issue  debentures.  The 
shares  m  the  old  company  will  be  represented  by 
folly  paid  up  shares  and  debentures  in  the  new 
company.  Every  shareholder  who  is  aui  Juris  agrees 
to  the  scheme.  But  some  shares  are  held  b^ 
trustees  who  wish  the  sanction  of  the  court  to  their 
aesentiug  on  behalf  of  beneficiaries  not  suijaris  or  not 
in  existence,  the  other  beneficiaries  agreeing.  We 
understand  that  Cosens-Hardy,  J.,  was  himielf 
satisfied  that  l^e  course  proposed  to  be  adopted  by 
the  trustees  was  one  which,  if  it  could  be,  should  be 
sanctioned  by  the  court.  We  think,  under  the 
ououmstances  of  tiie  case,  that  the  court  has  jurisdic- 
tion to  sanction,  and  ought  to  sanction,  the  proposed 
acts  of  the  trustees. 

But  the  evidence  should  be  supplemented  so  as  to 
make  clearer  the  points  urffed  m  the  course  of  the 
argument  before  us  as  to  the  importance  of  further 
capital  being  provided  by  the  proposed  reconstruction 
of  the  oompany,  the  issue  of  debentures  by  the  new 
oompany  and  the  difficulties  that  will  arise  if  the 
trustees  are  obliged  to  stand  idoof  and  to  take  no  part 
In  any  reconstruction.  Then  in  ti^e  cases  where  the 
trustees  are  not  by  the  terms  of  the  trust  instrument 
authorized  to  invest  in  the  shares  or  debentures  of 
aoch  a  company  as  the  proposed  new  company,  they 
nmst  undertake  to  apply  to  the  court  for  leave  to 
further  retain  the  shcunes  and  debentures  they  wiU 
obtain  under  the  scheme  of  reconstruction,  if  they 
desire  to  retain  them  beyond  one  year  from  the  time 
the  reoonstmotion  is  earned  out. 

AppecU  cdlowed* 

Solicitors,  Taylor^  Hoare  &  Pilchery  for  Hart  dk 
DiekenSy  and  for  Pa/rr  &  Builin,  Nottingham. 


WHlili  fitom  of  9U0tiCf . 


Chan.  Div.    I 
Kekewich,  J.  J 


June  14,  19, 1901. 

In  re  Bkdman. 
Wabton  v.  Bedscak.  (a.) 

friendly  society — Policy  assignaUe  only  by  way  of 
nommation— Friendly  Societies  Act,  1875  (38  <S!  39 
Vid.  c  60),  «.  lb—Friendly  Societies  Act,  1896  (59  & 
60  Vid.  c.  25),  m.  56,  57. 

A  policy  issued  by  a  society  constituted  under  the 
Friendly  Societies  Acts,  1875  to  1896,  cannot  be  assigned 
except  by  nominating  some  person  tq  receive  the  moneys 
payable  under  it  as  provided  by  the  Acts* 

Gaddick  v.  BBghton,  47  W.  B.  668,  foUowed. 

(a.)  Beported  by  J.  F.  IssuN,  Esq.,  Barrister-at- 

Law. 


Adjourned  summons. 

At  the  date  of  the  death  of  the  testator,  J.  H. 
Bedman,  he  was  the  holder  of  two  policies  of 
assurance  on  his  Ufe  issued  by  the  Brighton  and 
Sussex  Mutual  Provident  Society  in  1876  and  1881 
respectively,  the  amount  of  each  policy  being  £100. 

The  insurance  was  expressed  in  each  policy  to  be 
subj  ect  to  the  rules  of  the  society,  which  provided,  inter 
cdiOf  that  any  member  thereof  notunder  the  aoeof  sixteen 
might  by  writing  under  his  or  her  hand,  delivered  at 
or  sent  to  the  registered  office  of  the  society,  nominate 
any  person  (with  certain  exceptions)  to  receive  any 
moneys  payable  by  the  society  on  the  death  of  such 
membeor  not  exceeding  £100» 

In  July,  1900,  the  testator  deposited  the  policies^ 
together  with  certain  titie  deeds,  with  the  solidtorB 
of  Mxs.  E.  B.  Frost  as  security  for  a  loan  from  her 
of  £100. 

The  present  summons  was  brought  in  an  action  by 
a  creditor,  in  which  judgment  for  administration 
was  given  on  the  19th  of  November,  1900. 

The  summons  asked  for  a  declaration  that  the 
moneys  representing  the  proceeds  of  the  two  policies, 
which  had  been  paid  into  court,  formed  part  of  the 
testator's  personal  estate. 

Mrs.  Frost  claimed  that  the  debt  due  to  her  from 
the  testator  was  payable  in  priority  out  of  the 
proceeds  of  the  p<Hicies,  but  it  appeared  that  no 
nomination  of  her  by  the  testator  as  the  person  to 
receiTC  these  moneys  as  required  by  the  rules  of  the 
society  had  ever  been  executed. 

O.  B.  Freeman,  for  the  executrix. — ^The  policy  has 
not  heea  validly  assigned  to  Mrs.  Frost,  because  the 
only  mode  in  which  this  can  be  done  is  by  nomina- 
tion as  provided  by  the  Friendly  Societies  Acts,  1875 
(ss.  15,  27),  and  1896  (ss.  41,  56,  101).  This  is  shown 
by  the  decisions  in  Bennett  v.  Slater,  47  W.  B.  82, 
[1899]  1  a  B.  45,  and  Oaddick  v.  Highton,  47 
W.  B.  668. 

Eastwick,  for  Mrs.  Frost. — ^Nomination  is  but  one 
among  several  modes  of  assigning  such  policies  as 
are  in  question  in  the  present  case.  This  is  shown  by 
the  wliole  current  of  legislation:  see  Friendly 
Societies  Act,  1875,  ss.  8  (l),  15,  18,  28  (1).  The 
policies  were  not  intended  to  be  only  for  the  benefit 
of  the  widow  and  children  of  the  assured,  but  to  form 
part  of  his  property.  Caddick  v.  Eighton  does  not 
support  the  proposition  for  which  it  is  cited.  There- 
fore it  is  submitted  that  the  assignment  is  valid. 

O.  B,  Booke,  for  ffeneral  creditors,  adopted  the 
argument  put  forward  on  behalf  of  the  executrix. 

Q,  B.  Freeman  replied. 

Kekewich,  J. — Seldom,  if  ever,  do  I  venture  to 
express  an  opinion  that  a  case  whidi  does  not  appear 
in  the  Law  Beports  ought  to  have  been  repeated,  but 
in  this  case  I  am  compelled  to  do  so  with  respect  to 
the  case  of  Caddick  v.  Highton.  If  that  case  had  been 
a  decision  of  my  own  I  should  not  have  ventured  to 
say  that  it  ought  to  have  been  reported.  It  was 
heard  by  Fhillimore,  J.,  in  the  yeacI899^  .ILappears 
to  have  been  fully  argued  by  eminent  counsel  on 
both  bides,  and  the  judgment,  which  was  apparentiy 
not  written,  but  delivered  at  the  close  of  uie  argu- 
ments, bears  upon  the  face  of  it  evidence  that  full 
consideration  was  given  to  the  ar^ments  addressed  to 
the  court.  The  case  is  reported  m  68  L.  J.  Q.  B.  281 
and  in  80  L,  T.  B^.  527.  Both  reports  are  full ;  they  are 
almost,  though  not  entirely,  on  the  same  lines,  and  it 
is  mainly  on  account  of  the  discrepancy  between  them 
that  I  remt  that  the  case  has  not  found  its  way  into 
the  Law  Beports. 

The  point  for  which  the  case  had  been  cited  is  that 
PhiUunorey  J.,  is  said  to  have  held   that  policies 
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created  under  the  Friendly  Societies  Acts  of  1875 
and  1896  are  not  assignable  otherwise  than  by 
nomination  as  j^rovided  by  the  Acts.  The  point, 
which  was  distinctly  raised  in  argnment,  was 
not  a  bye-point,  and  what  was  said  by  the 
learned  judge  cannot  possibly  be  treated  as  ohUer 
di4:tum,  or  as  not  necessary  for  the  purposes  of  the 
case.  Mr.  Lush,  for  the  plaintiff,  is  reported  in  the 
Law  Times  (and  the  report  in  the  Law  Journal  is  to  the 
same  effect)  to  have  contended  that  **  policies  under 
the  ftiencUy  Societies  Acts  come  under  the  general 
law,  and  are  assignable  by  deed  under  the  Policies 
of  Assurance  Act,  1867;  the  plaintiff  is  therefore 
entitled  as  executor  of  the  assignee."  In  answer  to 
that  Mr.  Asquith  is  reported  as  saying  that  "  under 
the  Friendly  Societies  Acts,  1875,  s.  15,  and  1896,  ss.  56 
and  57,  policies  are  not  assig^nable  otherwise  than  by 
nomination  as  provided  by  the  Acts."  The  point, 
therefore,  was  distinctly  before  the  learned  judge, 
and  according  to  the  two  reports  to  which  I  have 
referred  he  decided  it  quite  j^ainly  and  without 
hesitation  or  qualification.  The  reason  why  I 
am  dwelling  upon  this  is  that  Mr.  Eastwidk  has 
pointed  out  that  the  learned  judge  referred  to  the 
bargain  between  the  parties,  and  about  that,  there  is  a 
question  upon  the  language  of  the  reports  whidi  have 
been  refemd  to.  In  the  Law  Times  the  learned 
judge  is  made  to  say  this:  **  I  am  of  opinion  that  such 
a  policy  cannot  be  assigned,  and  that  the  agreement 
between  the  society  and  the  person  assuring  is  tiie 
bargain  which  is  set  out  in  role  17  of  the  society's 
roles."  The  rule  is  set  out  in  the  report,  as  also  in  tiie 
report  in  the  Law  Journal,  but  in  that  report  tiie 
learned  judge  is  made  to  express  himself  somewhat 
differently :  *'The  first  point  is  an  extremely  difficult 
one,  and  upon  it  my  opiuion  is  in  favour  of  the 
defendants,  the  society.  I  do  not  think  that  policies 
can  be  assigned.  I  think  that  the  bargain  is  the 
bargain  expressed  in  rule  17."  According  to  the 
report  in  the  Law  Journal,  though  he  notices  the 
bargain  in  the  rules,  he  does  not  connect  it  so 
immediately  with  the  point  of  law  as  to  make  the 
point  of  law  depend  on  the  bargain.  In  the 
report  in  the  Law  Times  he  connects  them  as  though 
the  two  depended  upon  each  other,  and  this  is 
important  because  I  have  here  no  similar  rule.  I  have 
studied  the  reports,  and  I  do  not  think  that 
Fhillhnore,  J.,  melmt  that  the  rule  affected  the 
conclusion  at  which  he  had  arrived.  I  regard  him  as 
deciding  the  neat  point  that  a  policy  effected  under 
the  Friendly  Societies  Acts  is  not  assignable  otherwise 
than  by  nomination  under  those  Acts.* 

I  observe,  however,  that  the  case  is  reported  also  in 
15  Times  L.  B.  182.  The  report  is  shorter  than 
the  other  two,  and  the  rule  of  the  society  is  not 
set  out,  but  the  reporter  has  neatiy  and  usefully 
expressed  the  conclusion  of  the  judge  in  these 
words:  "Phillimore,  J.,  held  tiiat  the  intention 
of  the  Legislature  to  be  gathered  from  the 
above  sections  was  that  these  policies  should 
not  be  assignable  except  in  the  manner  laid  down  in 

*  The  report  of  Oaddick  v.  HigJiton  in  the  Wbekly 
Bbpobtbb  (47  W.  B.  668)  does  not  appear  to  have 
been  brought  to  tiie  attennon  of  the  learned  judge ; 
but  that  report  confirms  the  view  whioh  the  learned 
judge  takes  of  the  decision  in  Caddick  v.  Htghton,  and 
clearly  shows  that  Fhillimore,  J.,  decided  that  case 
expressly  on  the  ground  that  by  reason  of  the  statutory 
provisions  of  the  Friendly  Societies  Acts,  a  policy 
effected  under  them  was  not  assignable  otiierwise  than 
by  nomination  in  the  manner  laid  down  by  those 
AfsU;  and  that  he  did  not  base  his  decision  on  the 
fact  of  there  beiiig  any  special  bargain  created  by  tiie 
terms  of  nde  17  in  that  case. 


the  statutes,  and  that  from  motives  of  public  policy 
they  diould  not  be  otherwise  alienable."  That  is  no 
doubt  a  mere  paraphrase  of  what  the  learned  judge 
said,  the  other  reporters  having  given  his  words  more 
fully;  but  it  seems  to  me  to  express  exactiy  what 
Phi&imore,  J.,  intended  to  dedde.  He  did,  no  doubt, 
refer  to  Benruit  v.  Slater ,  not  on  this  particular  point, 
but  on  another  with  which  I  am  not  now  concerned.  I 
thhik  I  am  right  in  saying  that  the  point  was  a  new 
one  when  it  first  came  before  Fhillimore,  J.  He 
decided  it  conclusively  nearly  two  and  a-haU  years 
ago.  What  is  my  duty  ?  The  matter  is  of  great 
importance  to  friendly  societies  and  their  members, 
and  to  others  who  may  have  dealings  with  them.  I 
think  on  the  whole  it  is  better  for  me  not  to  go 
further  and  not  to  say  that  I  agree  or  disagree  with 
the  decision  in  Caddick  v.  HighJton.  I  must  not  be 
understood  in  any  way  to  express  an  opinion  of  my 
own.  I  find  here  an  express  decision  on  the  point 
before  me,  and  I  think  it  is  my  duty  simply  to  follow 
tiiat  decision. 

Deda/raUon  ash^  for  granted  with  costs;  leave  to 
cuppeaX  given. 

Solicitors,  Keith  &  Hwmmlmee;  Blcuik  A  Moast  for 
Neuinson  &  Bc^rlow,  Malvern;  Booke  &  8on»; 
Champion,  Sons,  A  Hart,  Brighton. 


Chan.  Div*  I 
Byrne,  J.  | 


July  16, 17 ;  Aug.  10,  1901. 


/n  re  Habdiokb  and  Lipski's  Contbaot.  (a.) 

Vendor  and  pu/rchaser'^StipulaHon  tJiat  **  the  vendor*  s 
title  is  (xceepted  hy  ptwchaser  " — Leaseholds — Onerous 
and  unustud  covenants  and  provisos — Bescissioti^ 
Betv/m  of  deposit  with  interest. 

The  fact  thai  a  canfyradtfor  sale  contains  ck  datise,  **  the 
vendor*s  title  is  accepted  hy  the  pwrchasett^  does  not 
exempt  the  vendor  from  disclosing  matters  which  it  is  his 
duty  to  disclose,  and  the  purchaser  will  in  such  case,  in 
t?ie  event  of  non-disdosure,  he  entiUed  to  rescission  and  a 
return  of  his  deposit  with  interest. 

On  a  sale  of  leaseholds  it  is  the  duty  of  the  vendor  to 
disclose  onerous  and  unusucd  covenants  in  the  leases  under 
which  the  property  is  held. 

Summons. 

This  was  a  purchaser  summons  under  the  Vendor 
and  Furohaser  Act,  1874,  askiug  for  a  declaration 
that  two  leases,  under  which  the  premises  agreed  to  be 
purchased  were  held,  contained  unusual  and  onerous 
obligations,  covenants,  and  conditions  of  which  the 
applicants  had  no  notice  at  the  time  of  entering  into 
the  said  contract ;  for  a  rescission  of  the  contract  and 
a  return  of  the  deposit  with  interest  thereon,  and  the 
costs  of  investigatmg  the  title. 

The  facts  of  the  case  were  as  follows:  By  an 
agreement  bearing  date  the  12th  of  December,  1900, 
and  made  between  Jenny  EEaedicke  of  one  part  and 
B.  lipski  and  N.  Brill  of  the  other  part,  Lipski 
and  Brill  agreed  to  purchase  ten  leasehold  houses  in 
St.  Leonard- street,  Bromley-le-Bow,  for  the  sum  of 
£1 ,475.  The  vendor  thereby  admowledged  the  receipt 
of  the  deposit  and  agreed  to  leave  part  of  the 
purchase-money  od  mortgage  on  the  twms  therein 
mentioned,  and  the  agreement  contained  the  following 
clauses  : 

"The  vendor's  title  is  accepted  by  the  purchasers,  who 
agree  to  pay  all  costs  of  the  transaction. 

'*  The  purchase  is  to  be  completed  on  or  before  the 

(a.)  Beported  by  J.  Abthub  Fbiob,  Esq.,  Barrister- 

at-Law. 
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24th  of  January,  1901,  when  the  porohasen  will  be 
let  into  poaseedon  of  the  rents,  ful  outgoings  to  be 
apportioned  on  the  date  of  oompletion." 

The  leases  under  which  the  property  was  held  were 
not  produced  to  the  purohasers  before  the  signing  of 
the  contract,  nor  was  any  information  given  to  them 
as  to  their  contents. 

In  addition  to  the  usual  ooyenants  the  leases  under 
which  the  premises  were  held  contained  ooyenants  on 
the  part  of  the  lessee : 

Not  without  the  lessor's  licence  to  erect  fresh 
buildings  on  the  land  demised,  nor  to  make  any 
alteration  in  the  structural  plan  or  elevation  of  the 
messuages  and  buildings  thereby  demised  or  in  any  of 
the  party  walls  or  in  the  principal  or  bearing  walls 
and  timbers. 

Not  to  carry  on  or  permit  upon  said  prendses,  or 
any  part  theroof ,  any  trade  or  business,  but  to  use 
the  said  messuages  and  all  buildings  for  the  time 
being  standing  on  the  said  demised  ground  strictly 
as  private  dwelling-houses  oc  for  private  use  and 
ocouj^tion  only,  and  not  to  do  or  permit  on  the 
premises  anv  spdil,  waste,  or  destruction,  or  any  act 
or  thing  whi<m  might  be  or  became  a  nuisance  or 
annoyance  to  lessor  or  neighbourhood;  to  deliver  to 
lessor  or  his  sdlioitor  an  extract  of  all  assignments  of 
the  property  containing  dates,  description  of  premises, 
term  of  years,  and  names  and  addresses  and  descrip- 
tion of  parties,  specifying  parties  in  whom  the  legal 
estate  was  vestea,  and  to  produce  evei^  assignment 
for  registry  within  twenty-o^  days,  and  pay  a  fee  of 
lOs.  6d.  in  respect  of  every  sudi  assignment. 

The  leases  contained  a  proviso  for  re-enti^  on  non- 
payment of  rent  for  twenty-one  days  or  on  breach  of 
oovenant. 

By  the  first  of  their  requisitions  the  purdhaiers 
objected  to  the  vendor's  title  on  ttie  ground  that  the 
abstracted  leases  contained  various  unusual  covenants 
and  onerous  obligations  of  which  no  notice  was  given 
to  them  wXen  the  contract  was  entered  into,  and 
the  purchasers  claimed  tiie  right  to  rescind  the 
contzaot,  to  a  return  of  the  deposit  with  interest,  and 
the  payment  of  their  costs  rdalmg  to  the  investigation 
of  title. 

The  vendor  replied  to  the  objection:  <*The 
contract  provides  as  follows:  The  vendor's  title  is 
accepted  by  the  purchasers." 

Stewart  Smith,  for  the  purchasers. — ^The  purohasers 
had  no  opportunity  of  ascertaining  the  nature  of  the 
covenants  in  the  leases  before  entering  into  the 
'contract.  These  covenants  are  Of  an  unusual  character, 
and  it  was  the  duty  of  the  vendor  to  disclose  them.  A 
•purchaser  has  a  right  to  be  informed  of  the  state  of 
Bis  vendor's  tide  :  Beeve  v.  Berridge,  36  W.  B.  517, 
20  Q.  B.  D.  523 ;  In  re  WhiU  and  SmUh's  Contract, 
44  W.  E.  424,  [1896]  1  Oh.  637. 

Alexander  K.C.,  and  E,  Ford,  for  the  vendorw— 
The  mere  fact  that  covenants  are  onerous  or  unusual 
ia  not  of  itself  an  objection  to  the  title :  In  re  Davie 
and  Cavey,  37  W.  B.  217,  40  Oh.  D.  601 ;  In  re 
Biggins  and  Hitchman*e  Contract,  30  W.  B.  700,  21 
Gh.  D.  95.  The  contract  provided  that  the  vendor's 
title  should  be  accepted  by  the  purchasers,  and  the 
fact  that  the  purchMcrs  signed  this  contract  is  a  bar 
to  the  relief  claimed. 

Stewart  Smith  replied. 

Oertain  points  were  raised  in  argument  which  his 
lordship  thou^t  could  not  properly  be  decided  on 
a  vendor  and  purchaser  summons. 

Cwr*  adv*  vuU* 

Btbnb,  J. — ^The  substantial  point  raised  by  the 
appUoant  is  that  the  property,  which  consiBts  of 
ten    leasehold    houses,  is   subject   to    onerous  and 


unusual  covenants  contained   in   the   leases   under 
which  they  are  hcdd,  and  to  provisos  for  re-entry  on 
breach  of  any  of  the  covenants.    I  am  of  opinion  that 
the  leases  do  contain  covenants  which,  in  tiie  absence 
of  special  stipulation  or  condition  in  the 'contract 
would  entitle  a  purchaser  to  say  that  a  good  title  has 
not  been  shown,  inasmuch  as  the  applicants  were  not 
informed  and  did  not  know  that  the  leases  contained 
any  unusual  covenants,  nor  was  there  afforded  to  them 
any  opportunity  of  seeing  the  leases  prior  to  signing 
the  contract.    It  is,  I  thimc,  now  well  estabHshed  that 
whether  the  sale  be  by  private  contract  or  public 
auction,  it  is  the  duty  of  the  vendor  to  disclose^  the 
existence  of  onerous  and  unusual  covenants  contained 
in   the   leases   of   leasehold  property  sold,    or    at 
least    to    afford    the    purchaser    an    opportunity 
of  inspecting  the  leases:    Beeve   v.  Berridge;  In  re 
White  and  Smith's   Contract.    Undoubtedly,  also,  a 
purchaser  may  bind  himself  by  a  contract  to  accept  a 
bad  title,  as,  for  example,  if  he  chooses  to  contract  to 
take  such  title  '*  as  the  vendor  has."    In  the  present 
case  the  contract,  which  is  very  short,  runs  as  roUows, 
omitting  the  more  formal  points ;  it  refers  to  the  ten 
leasehoH  houses  with  sixty  years  unexpired   let  to 
weekly   tenants   at   sums   therein   mentioned,   and 
after     providing    for     the    purchase-money,     and 
admowledging   the   receipt  of   a   deposit  of   JC75, 
proceeds:  "The  vendor's  title  is  accepted   by   the 
purchasers  who  undertake  to  pay  all  the  costs  of  this 
transaction.    Thepurohase  to  he  completedon  or  before 
the  24th  day  of  January,  1901,  when  the  purohasers 
will  be  let  into  possession  of  the  rents,  all  outgoings 
to  be  apportioxied  on  tiie  day  of  completion."    The 
point  is   whether   the    stipulation    "The  vendor's 
title    is   accepted    by   the   purchasers,"   predudes 
them     under      the    circumstances    from    insisting 
that    a   good   title  has   not  been   shown.     I   am 
not   aware   that  the   effect  of  the   precise   words 
used  in  the  present  case  has  ever  been  the  subject  of 
decision,  although  there  have  been  cases  where  the 
effect  of  somewhat  similar  words  has  been  discussed. 
It  appears  to  me  tha^  starting  with  the  proposition 
that  the  vendor  is  bound  to  disclose  the  existence  of 
such  onerous  covenants  as  exist  in  the  present  case, 
or  at  least  to  afford  the  purchaser  an  opportunity  of 
examining  the  lease  for  himself,  it  requires  more  than 
a  condition  couched  in  such  terms,  as  in  the  present 
case,  to  bind  the  purchaser  to  take  the  title.    As  was 
said  in  Bouefield  v.  Hodges,  33  Beav.  90,  at  p.  94 : 
**  A  purchaser  is  only  bound  by  his  acceptance  of  the 
title,  so  far  as  he  is  made  cognizant  of  it,  and  if  any- 
thing is  kept  back  by  the  vendor,  he  is  not  as  to  that 
bound  by  lus  acceptance  " ;  and  in  the  case  of  Jenkins 
V.  HiUs,  6   Yes.    646,   which   was   referred  to    in 
Bousfidd  V.  Hodges,  Lord  Eldon  says,  at  p.  655: 
"  "VHiere  the  vendor  is  plaintiff,  if  the  rule  is  founded 
on   a   principle   of   consdenoe,    and    requiring   all 
possible  securi^  to  be  given  to  the  purchaser,  the 
court  will  at  least  take  care  that  when  it  is  con- 
tended that   the  defendant  has  waived  his   right 
to  a  reference,  it  shall  be  clear  that  there  was  no 
surprise  upon  hun,  and  that  there  has  been  a  full 
and  fair  representation  as  to  the  title  upon  the  part 
of  the  plaintiff,  not  merely  that  representation  which  a 
conscientious  man  would  make  after  due  diligence, 
but  that  which  a  conscientiously  diligent  man  would 
make.    But  when  from  fraud  or  surprise  on  the  part 
of  the  plaintiff  there  has  beem  deficient  information,  the 
court  will  take  care  that  a  defendant  shall  never  be 
surprised  by  the  effect  of  a  submission  made  upon 
want  of  a  full  information."    Lord  Eldon  was  deal- 
ing tiiere  witii  a  case  for  spedfic  performance,  but  the 
same  prindples  as  to  the  necessiW  for  full  disclosure 
apply  liere.    I  think  that  the  purchaser  has  a  risht  to 
assume  that  where  a  condition  in  the  tenus  of  that 
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under  diBdudon  is  inserted,  fhe  vendor  has  disolosed 
what  it  is  bis  dnty  to  disdose,  and  that  the  condition 
must  be  read  as  precluding  objections  only  on  that  foot- 
ing. It  appears  to  me  that  in  this  case  tHe  purchasers 
are  entitled  to  succeed,  and  although  not  without  some 
hesitation,  I  think  I  may  also,  as  in  In  re  Hargreaves 
and  Thompson's  Contract,  34  W.  B.  708,  32  Ch.  V.  454, 
order  the  return  of  the  deposit  with  interest,  and  the 
costs  of  inyestigation  of  tiUe* 

Judgment  for  the  applicant. 

QdUdton,  cT.  Howard  Smith  ;  Emanuel  &  Simmonds* 


Kie^J.J       ■  Jidy  23.  24.  26.  1901. 

Aitobnby-Gensbal  v.  The  Bsheb  Linolbum  Oo. 

(Ldcitsd).  {a.) 

Highway — Public  footpath — Land  appropriated  as  a 
private  carriage-way — Extent  of  dedication — Presump- 
tion. 

Where  there  is  a  public  right  of  footway  across  land, 
and  a  certain  amount  of  the  surface  of  the  land  lying 
alongside  the  course  of  the  public  footpath  has  been 
devoted  to  traffic,  although  only  private  traffic,  then 
primSt  facie  the  owner  of  the  soil  must  be  taken  to  have 
dedicated  to  tJie  public  so  much  of  the  surface  as  he  has 
in  point  of  fact  devoted  to  traffic,  even  although  only  to 
private  traffic. 

The  owners  of  a  rectangular  piece  of  land  ending  at 
the  Biver  MoUf  along  which  there  ran  a  public  footway, 
entering  at  the  south-east  comer  and  leaaing  out  at  tne 
north'West  comer  to  a  footbridge  over  the  river  ^  had 
appropriated  the  land  for  a  private  carriage-way.  They 
took  no  steps  to  prevent  the  public  who  were  using  the 
footway  going  over  any  part  of  the  land  they  pleased, 
although  they  (fhe  owners)  subsequently  exercised  certain 
acts  ofovmership  over  it. 

Held,  that  it  would  be  presumed  that  the  whole  of  the 
land  had  been  dedicated  to  the  public  for  the  purposes  of 
the  footway,  and  that  the  subsequent  ads  of  ownership 
were  not  sufficient  to  rebut  thaJt  presumption. 

Action. 

The  question  in  this  case  was  whether  the 
defendants  as  owners  of  the  soil  of  a  piece  of  land 
at  Esher  were  entitled  to  inclose  purt  of  it,  or 
whether  there  was  a  public  right  of  footway  over  it. 

The  land  in  question  was  a  rectangular  piece  of 
land  some  200  yards  in  length,  and  varying  in  width 
from  about  fifty-five  feet  at  one  end  to  forty  feet 
at  the  other,  bounded  on  the  south  by  the  liondon 
and  South- Western  Bailway,  on  the  north  by  a  wall 
upon  the  the  south  side  of  linoleum  mills  and 
premises  belonging  to  the  defendants  for  part,  and  by 
other  buildings  and  premises  for  the  rest  of  its 
lengthy  and  on  the  west  by  the  Biver  Mole. 

About  100  feet  from  the  river  there  was  a  gate  in 
the  wall  leading  to  the  mill. 

In  coming  to  the  land  from  Esher  you  passed  under 
the  line  of  nulway  by  a  road  which  ran  from  south 
to  north,  and  directly  you  emerged  from  the  archway 
the  roadway  turned  to  the  left  towards  the  west,  and 
thus  came  to  the  land  in  question. 

Tliis  land,  as  has  been  mentioned,  extended  to  the 
river,  and  was  used  as  a  carriage-way  to  the 
defendant's  miU,  and  at  the  river  the  road  as  a 
carriage-way  came  to  an  end. 

Across  the  Mole  there  was  a  footbridge  leading 
from  the  north-west  oomer  of  the  land,  and  there 
was  a  public  footpath  over  this  bridge. 

(a.)  Beported  by  NsTILLB  Tebbutt,  Esq.,  Barrister- 

at-Law. 


The  rest  of  this  end  of  the  land  was  fenced  off  from 
the  river. 

In  order,  therefore,  to  enter  the  land  from  Edier, 
and  leave  it  by  the  footbridge,  you  had  to  enter  it  at 
the  soutii-east  comer  and  leave  it  by  the  north-west 
comer. 

The  railway  was  made  in  or  about  1835  and  the 
railway  company  had  put  up  a  hedge  and  post  and 
ndl  fence  and  made  a  ditch  along  the  railwav.  It  was 
not  disputed  that  there  existed  an  ancient  pubUc  right 
of  foot  «ray  through  the  archway  under  the  Ime  and  over 
the  rectangular  piece  of  land  and  across  the  bridge, 
and  that  it  existed  *t  any  rate  before  the  carriage- 
way was  made. 

On  the  title  deeds  of  the  defendants  the  rectangular 
piece  of  land  was  called  a  "  roadway,''  at  any  rate 
from  as  early  as  1873. 

Coming  from  the  archway  there  was  a  made  foot- 
way over  the  land — made  in  comparatively  recent 
times — and  in  former  years  a  track  on  the  south  side. 
The  defendants  alleged  that  the  public  footway- 
coming  from  the  east — was  along  the  southern  side 
of  the  land  by  the  side  of  the  railway  until  nearly 
opposite  the  gate  to  the  mill,  and  that  then  it  crossed 
over  the  laud  in  a  slamtiug  direction  towards  the  sate, 
and  ran  along  the  northern  side  by  the  south  wall  of 
the  premises  of  the  defendants  up  to  the  bridge.  This 
would  leave  a  piece  of  land  more  or  less  triangnlar, 
bounded  on  the  soutii  by  the  railway,  on  the  west  by 
the  river,  and  on  the  north  and  east  by  the  alleged 
line  of  footway.  

This  alleged  line  of  footway  had,  however,  never 
been  fenced  in,  and  tiie  pubUo  had  not  been  obliged 
to  keep  to  it  by  tiie  owners  of  the  land. 

At  the  beginning  of  1900  the  defendants  enclosed 
this  triangular  piece  of  land  by  erectiog  an  iron 
railing  around  it. 

Upon  their  refusing  to  remove  the  railing  the 
Attomey-Qeneral,  at  the  relation  of  the  Urban 
District  Ooundl  of  Esher  and  the  Dittdns,  brought 
this  action  for  an  injunction  to  restrain  the  defendant 
company  from  intenering  with  the  use  of  the^  public 
highway,  sJleging  tiiat  the  public  had  a  ri^ht  of 
footway  over  every  part  of  the  rectangular  pieoe  of 
land  including  the  enclosed  triangular  piece* 

In  proof  of  their  right  to  endose,  the  defendants 
aUeged  various  acts  of  ownership  done  upon  the 
inclosed  land  by  themselves  and  by  their  predecessors 
which  will  be  found  referred  to  in  the  judgment. 

Macmorran,  K.C.,  H.  Terrell,  K.C.,  and  E,  8,  Ford, 
for  tiiie  plaintiffs. 

Astbury,  K,0,,  and  George  Henderson^  for  the  de« 
fendants. 

The  cases  of  Beg.  v.  United  Kingdom  Electric  Tele- 
graph  Oo.  {Limited),  3  F.  &  F.  78  ;  BrowrUow  v. 
Tomlinson,  1  Man.  &  Gr.  484 ;  and  Grand  Surrey  Gaiud 
V.  HcUl,  1  Man.  &  Or.  392,  were  cited  in  the  argu- 
ments. 

BnoKLEY,  J.— The  question  I  have  to  decide  is,  I 
think,  a  pure  question  of  fact ;  but  in  determining 
the  question  of  fact  I  am  bound  to  proceed  upon 
certain  legal  presumptions.  In  the  first  place  I  pre- 
sume that  the  public  right  of  footway  existed  before 
the  private  right  of  carriage-way  existed.  In  the 
second  place  it  seems  to  me  that  where  you  have  a 
public  right  pf  footway  across  land,  and  you  find  a 
certain  amount  of  suHace  of  land  lying  along  the 
course  of  the  public  footpath  devoted  to  the  traffic, 
even  if  it  be  private  traffic,  thenprtm^  facie  the  owner 
of  the  soil  must  be  taken  to  have  dedicated  to  the 
public  so  much  of  the  surface  as  he  has  iu  Ppiii^  ^^ 
fact  devoted  to  traffic,  even  if  it  be  private  traffic. 

In  idl  these  cases  of  right  of  way  it  is  necessary  to 
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lemember  that  the  thing  to  be  establiahed  always  is 
dedication,  not  nser.    A  highway  is  not  aoquired  by 
user.    Yon  oannot  acquire  a  right  of  pnblio  way 
under  the  Prescription  Acts.    If  you  want  to  acquire 
a  right  by  prescription  you  must  go  back  to  the  time 
of  Bichard  I. — to  a  time  before  le^  memory.    What 
you   have   got   to   find    is   dedication.      Li   most 
of    these    cases    dedication    is     proved    by    user. 
Bat    user,   is    the    evidence,  to  prove   dedication; 
it  is  not  user*  but  dedication,  which  constitutes  the 
highmy.     Therefore    what    you   always   have   to 
investigate  is,  whether  the  owner  of  the  soil  did  or 
did  not  dedicate  certain  land  to  the  use  of  the  public 
Where  you  find  a  certain  amount  of  land  Isid  out  for 
the  purposes  of  traffic,  even  though  it  be  private 
traffic,  and  there  be  along  the  same  line  a  right  of 
public  footway,  it  seems  to  me  that  in  the  absence  of 
evidence  to  the  contrary  I  ought  to  presume  that  the 
landowner  dedicated,  for  the  purpose  of  M  traffic, 
and  not  private  tm^o  only,  so  much  of  it  as  he 
devoted  to   traffic  in   fact     I  have  asked,   and  I 
am  told  that  really  there  is  little  or  no  authority 
upon  the  question ;  it  seems  to  be  new ;  except  that 
in  Surrey  Caned  Co.  v.  ffcUl,  1  Man.  &  Gr.  392,  I 
find  Maule,  J.,  stating  this  (p.  406) :  <*  It  seems  to 
me  that  the  circumstance  of  the  bridge  being  originally 
erected^  as  a  camsge-way  for  tiie  accommodation  of 
a  considerable  number  of  individuals,  inasmuch  as 
the  company  must  -eitiiier  have  permitted  the  bridge 
to  be  used  indiscriminately,  or  have  put  themselves  to 
great  expense  in  employing  some  person  to  see  tiiat 
those  passing  had  a  right  to  do  so,  furnishes  a  strong 
reason  why  they  should  have  intended  to  dedicate  the 
bridge  to  the  public."    The  facts  in  that  case  were 
that  the  bridge  was  built  to  accommodate  a  private 
right  of  carriage-way.    Over  the  same  line  of  counlary 
there  existed  a  public  right  of  footway.    After  the 
bridge  was  erected  the  public  did  come  there  with 
carnages,  and  the  owners  did  not  raise  any  objec- 
tion.   What  "vas  the  proper  inference  from  that  state 
of  facts  ?    The  owner  of  the  soil  might  of  course  have 
posted  someone  there  to  see  that  no  one  with  a 
carriage  passed  unless  he  was  entitled  to  a  private 
right  of  carriage-way.    He  did  not  do  so.    Why  did 
not  he  do  so  P    Because  it  was  not  worth  his  wmle  to 
discriminate  between  one  and  the  other.    And  you 
have  the  animus  dedioandi  that  he  meant  the  public  to 
oome  there  if  they  liked.   So  here  it  appears  to  me  that 
I  ought  to  apply  the  same  principle.  When  ike  owner 
of  the  soil  devoted  the  reotangidar  strip  to  tradfio  of 
some  kind,  and  there  was  the  public  right  to  pass 
along  the  same  line  of  countiy  he  might,  if  he  had 
been  so  minded,  have  kept  the  public  to  a  particular 
line.    He  might  have  enclosed  the  footway  between 
hurdles  if  he  could  have  done  so  consistently  with  the 
carriage-way,    or   he   might   have   paved    part   of 
the   way   and   said,   "You   must   walk  upon  that 
port   and    not    depart    from   it,"    and    he   might 
have  put  a  servant  there,  and  made  everybody  who 
was  on  foot  go  on  that  particular  line.    If  he  does 
nothing  of  the  sort,  if  in  point  of  fact  he  devotes  that 
surface  to  traffic  of  some  kind,  then  I  think  that  the 
proper  presumption  is  that  he  intended  the  public, 
who  are  entitled  to  access  to  some  part  of  that  piece 
of  ground,  to  have  a  right  to  go  sll  over  that  piece 
of  ground.    Prima  facie  that  is  a  dedication  to  the 
public  as  a  footway  of  aU  the  surface  which   he 
devoted  to  traffic  going  to  the  cottages.    If  that  be 
right,  the  next  question  to  ascertain  is.  Did  the  owner 
of  the  soil  devote  the  whole  of  this  rectanguliir  strip, 
including  the  triangular  piece,  to  the  purposes  of  a 
roadway?    The   defendants   say.  No.    I  think  the 
answer  is  short.    It  resto  upon  the  documents.    Kow 
in  all  the  dooumente,  beginning  with  the  agreement  of 
1873y  you  find  this  piece  of  umd,  indudmg  the  tri- 


angularpiece,  described  as  a  "  road."  The  agreement  of 
1873  has  a  plan,  and  the  plan  shows  the  site  of  the  laud 
in  question  coloured  green  as  extending  up  to  and  over 
the  Biver  Mole.  The  schedule  describes  it  as  "  Part 
of  roadway  No.  46  containing,"  and  then  the  aorea^^ 
is  left  blank.  No.  46  indudM  the  triangular  piece  m 
question.  This  plan  is  found  repeated  in  the  deed  of 
uie  14th  of  September,  1880,  and  the  description  of 
No.  46  as  part  of  the  roadway  is  found  there  again. 
The  deed  of  the  loth  of  September,  1880,  the  day 
after  that  conveyance,  reproduces  the  same  plan, 
colouring  No.  46  in  the  same  way,  and  treating  it  exactly 
as  it  was  treated  in  the  prerious  deeds.  So  that  there 
can  be  no  question  looking  at  those  documente  but 
that  the  defendante  did  appropriate  as  a  road^  the 
triangular  piece  in  question.  That  triangular  piece, 
therefore,  was  devoted  to  purposes  of  traffic.  If  I 
am  right  in  what  I  have  said  it  follows  that,  as  from 
the  moment  that  the  owners  of  the  soil  devoted  it  to 
purposes  of  traffic,  and  thereafter  never  interfered 
with  the  public  going  over  the  bridge  and  going 
where  they  pleased  over  the  land  so  appropriated  to 
traffic,  I  ought  to  presume  that  the  owners  of  the 
soil  intended  to  dedicate  the  same  soil  to  the  persons 
who  used  the  public  footway.  So  far,  therelore,  it 
seems  to  me  that  the  plaintiffs  have  made  out  their 
case,  that  over  this  piece  now  enclosed  there  was  a 
right  in  the  public  on  foot  to  pass  and  repass. 

But  then  upon  the  facts  the  defendants  will  say 
that  something  has  been  established  to  the  contrary. 
In  the  first  place  they  have  sought  to  show  that 
there  was  more  or  less — I  think  it  is  rather  less  than 
more— a  formed  footpath  which  after  you  crossed  the 
bridge  kept  to  the  mill  wall  till  it  reached  the  mill 
gate,  then  went  to  the  south  over  to  the  railway, 
and  then  continued  on  the  south  till  you  reached 
the  archway,  and  that  that  is  the  way.  It 
appears  to  me  that  that  eridence  is  of  veir  little 
weight.  A  great  number  of  persons  who  use 
this  way  womd  be  the  defendantis'  workmen,  and 
that  accounts  for  a  well-wom  way  from  a  point 
nearly  opposite  the  mill  gate  on  the  south  to  the 
null  gate  on  the  north.  But  such  repairs  as  were 
done  by  the  defendants — and  perhaps  they  were  the 
only  persons  who  did  repairs — such  repairs  were  not 
confined  to  that  footpath.  As  holes  were  worn  in  the 
triangular  piece  of  liuid  the  defendante  filled  them  up 
from  time  to  time  in  the  same  way.  It  seems  to  me 
that  that  accounts  for  very  little  indeed.  ^ 

llien  certain  acte  of  ownership  are  relied  upon  by 
the  defendante  (who  certainly  were  the  owners  of  the 
soil),  such  as  that  they  went  there  and  cut  turf  to 
repair  a  lawn  which  there  was  inside  the  mill  yard. 
That  seems  to  me  to  have  been  a  very  trivial  matter, 
some  ten  or  twelve  turfs  tskken ;  but  whether  lets  or 
more,  if  they  did  not  interiere  with  the  public  passing 
and  repassing,  tibiat  was  an  act  which  the  defendants 
as  owners  of  tiie  soil  had  a  right  to  do.  They  had 
a  right  to  go  there.  They  had  a  right  to  the 
turf.  Then  it  was  said  that  they  warned  off 
some  gipsies  who  came  and  wished  to  camp 
there;  that  thev  told  a  local  preacher  who  came 
and  preached  there  one  day  that  he  must  not 
come  again,  and  he  did  not.  Those  were  all  acte 
perfectly  competent  to  them  to  do  as  owners  of  the 
soil,  and  were  not  iuconsistent  with  the  existence  of  a 
public  right  of  way  over  this  land.  Then  there  are 
two  things  which  are  a  little  more  definite,  and  they 
are  these.  One  is  that  when  the  South-Western 
Bailway  Co.  were  repairing  their  bridge  over  the 
river,  they  brought  some  heavy  timbm  and  put 
them  on  this  land,  and  they  left  some  three  or  four 

I  large  baulks  of  timber  there  for  some  time — ^f or  some 
weeks,  I  believe.  Well,  the  evidence  is  that  the 
d«fendante'    manager    at     that     time    gave    the 
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company  leave  to  put  timber  there  Imagining  that  it 
was  going  to  stay  there  for  a  short  time,  but  lliat  it 
did  stay  much  longer  than  he  expected.  They  did 
put  some  timber  there  for  some  time,  and  of  course 
that  formed  an  obstruction  to  the  highway  during 
such  time  as  it  was  there,  and  it  is  sought  to  say  that 
the  defendants  exercised  an  act  of  ownership  on  the 
soil  claiming  it  as  their's  against  any  right  of  the 
public  by  giving  leave  to  the  company  to  do  that. 
[His  lordship  next  referred  to  the  erection  of 
posts  for  drying  linen  on  the  ground  some 
twenty  years  before  the  trial,  and  continued :] 
As  a  result  of  the  evidence  I  do  not  doubt  that  some- 
body dried  linen  there  for  a  short  time,  and  that  there 
was  some  sockets  at  one  time  put  there  for  tiie  posts. 
Those  acts  really  come  to  very  little  indeed.  If  there 
was  a  public  right  of  highway  once  established,  any 
obstruction  of  that  by  the  owner  of  the  soil  would 
not  destroy  the  right  oi  highway.  Once  a  highway 
always  a  highway.  Acts  done  at  the  time  when  this 
roadway  was  made  might  be  used  to  negative  dedica- 
tion, but  when  once  you  get  dedication,  a  subsequent 
act  by  the  owner  of  the  soil  in  breach  of  the  rights 
of  the  public  comes  to  nothing;  and  these  acts  are 
subsequent  to  1880  or  thereabouts.  Now  the  docu- 
ments show  a  road  at  any  rate  as  early  as  1873,  and 
I  should  infer  from  the  facts  that  it  was  probably 
formed  about  1835,  when  the  railway  was  made  or 
shortly  afterwards.  These  acts  of  ownership  of  the 
soil  therefore  seem  to  me  quite  insufficient  to  displace 
the  conclusions  of  fact  at  which  I  have  arrived. 

I  think,  therefore,  that  I  ought  to  infer  as  a  fact 
that  the  owners  of  tiie  soil  appropriated  this  piece  of 
ground  for  purposes  of  traffic  at  tiie  latest  in  1873, 
and  ^bably  many  years  before  tha^,  and.  that  from 
the  time  when  it  was  appropriated  for  the- purposes 
of  traffic,  although  it  was  private  traffic,  the  puUio 
were  allowed  in  the  exercise  of  the  public  right  of 
footway  to  use  such  part  of  that  sur&use  as  they 
thought  proper ;  and  if  so,  that  is  dedication  to  the 
publio.  I  hold,  therefore,  that  the  plaintiffs  have  a 
right  of  footway  over  the  triangular  enclosed  jpiece, 
and  that  they  are  entitled  to  succeed  in  the  action. 

Ity'unctum  granted, 

Soliaitor  for  the  plaintiflPii,  (7.  M.  Barker. 

Solicitors  for  the  defendants,  WiUon  ds  Sons* 


July  31,  1901. 


Ohan.  Div.l 
Joyce,  J.   I 

AEIiALO    AlTD    OOOE    V.    IiAWSENGS    &    BVLLBS 

(Limited),  (a.) 

Copyright — Encychpoedia — ConMbtttar  and  publisher — 
Copyright  Act,  1842  (5  <i^  6  Vict.  c.  45),  e.  18. 

TJie  copyright  in  artides  contributed  to  an  encydopcedia 
and  paid  for  by  the  publisher,  where  there  is  no  special 
agreement  as  to  the  copyright  between  contributor  and 
publisher,  and  no  speci<U  circumstances  in  the  nature  of 
the  work  or  in  the  terms  of  the  employment,  is  in  the 
author  and  not  in  the  publisher. 

In  the  year  1896  the  plaintiff  Frederick  Oeorge 
Aflalo  conceived  a  scheme  for  the  compilation  of  a 
work  to  be  called  **  The  EncydopsBdia  of  Sport,*'  and 
submitted  the  same  to  the  d^endants,  a  firm  of 
publishers,  with  a  view  to  their  undertaking  the 
publication  of  it. 

The   work   was  to   consist  of  artides,  arranged 

(a.)  Reported  by  H.  Olaughtok  Soott,  Esq., 

Baniste^-at-Law. 


alphabetically,  relating  to  various  branches  of  sport, 
contributed  and  signed  by  persons  well  known  in 
connection  with  the  various  subjects. 

The  defendants  agreed  to  adopt  the  scheme,  and  on 
the  10th  of  July,  1896,  an  agreement  in  writing  was 
entered  into  between  the  plaintiff  F.  G.  Aflalo  and 
the  directors  of  the  defendant  company,  which  pro- 
vided : 

(1)  That  the  said  directors  shoold  publish  and  bear 
all  costs  of  publishing  a  work  to  be  iantitled  "  The 
EncydopsBdia  of  Sport.'' 

(2)  T^t  in  the  preface  to  the  said  work  a  state- 
ment should  be  made  to  the  effect  that  the  sdieme 
of  the  book  had  been  suggested  by  the  plaintiff  F.  O. 
Aflalo. 

(3)  That  the  directors  should  pay  the  plaintiff 
F.  G.  Aflalo  a  fee  of  £500  for  his  editorial  services,  to 
be  paid  as  therein  mentioned. 

(4^  That  the  directors  should  reimburse  the  plaintiff 
F.  G.  Aflalo  for  expenses  incurred  by  him  for  postage, 
such  expenses  not  to  exceed  the  sum  uierein  mentioned. 

(5)  O^t  the  plaintiff  F.  G.  Aflalo  should  write 
without  further  fee  7,000  words  of  the  special  artides, 
and  contribute  all  the  unsigned  artides  that  might  be 
required. 

(6)  That  the  directors  should  supply  an  assistant  to 
the  plaintiff  F.  G.  Aflalo  throughout  the  progress  of 
the  work. 

(7)  That  the  plaintiff  F.,  G*  Aflalo  should  be 
entitled  to  pursue  his  other  litcorary  work  in  so  far  as  it 
should  not  interfere  with  the  due  performance  of  his 
editorial  duties ;  and 

(8)  That  should  the  directors  consider  it  advisable 
to  discontinue  publishing  the  encydopeedia  before  Part 
X.  had  been  completed  they  would  pay  to  the  plain- 
tiff F.  G.  Aflalo  the  sum  of  £250  in  all,  subject  to 
the  condition  that  the  stoppage  of  the  work  was  not 
caused  by  his  own  action. 

The  encydopeadia  was  published  in  parts,  and  was 
ultimatdy  completed  in  the  year  1899  jmder  the'  part 
editorship  of  the  plaintiff  F.  G.  Aflalo,  who  in  accord- 
ance with  the  terms  of  the  agreement  contributedlx) 
the  Encydopsedia  a  signed  artide  entitled  "  Sea  Fish- 
Shortly  before  the  date  of  the  above-mentioned 
agreement  the  plaintiff  F.  G.  Aflalo  arranged  with  the 
phdntiff  Charles  Henry  Oodk  (well  known  to  anglers 
under  the  name  of  *'  John  Bickerdyke  *')  for  the  latter 
to  conizibute  signed  artides  for  the  encydopsadia  on 
the  subject  of  angling.  Under  this  arrangement  the 
plaintiff  C.  H.  Oook  oontributed  three  artides 
which  were  published  in  the  encydopeedia,  entitled 
respectivdy  "  Coarse  Fish,"  "  Pike,"  and  *•  Trout" 

The  defendants  paid  the  plaintiff  C.  H.  Cook  for 
the  said  artides  at  a  certain  rate  per  thousand  words. 

The  plaintiffs  F.  G.  Aflalo  and  C.H.  Cook  were 
severally  registered  as  proprietors  of  the  copyright  of 
the  artides  so  contributed  by  them. 

In  the  year  1900  the  defendants,  without  the 
consent  of  dther  of  the  plaintiffs,  published  an 
abridged  edition  of  the  Encydopaddia  of  Sport  which 
they  entitled  "The  Young  Sportsman.'*  This 
publication  consisted  mainly  of  such  articles  from  the 
" Encydopsedia  of  Sport"  as  were  of  interest  to 
youthful  sportsmen,  but  it  also  contained  a  small 
amount  of  fresh  matter.  Amongst  the  artides  taken 
from  the  "  EncydopsBdia  of  Sport''  were  the  above- 
mentioned  artides  contributed  by  the  two  plaintiffs. 

The  plaintiffis  thereupon  commenced  this  action, 
and  aued  for  an  mjunction  to  restrain  the 
defendants  from  publishing  or  selling  "TheTouog 
Sportsman,"  and  for  damages. 

The  defendants'  contention  was  that  inasmudiM 
they  were  the  registered  proprietors  of  the  copyright 
in  the  *<  Encydopeadia  of  Sporty'  the  plaintiffs  had 
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no  oopyiight  in  the  said  articles,  and  they  ootmter- 
claimed  for  a  declaration  to  that  effeot  and  for  an 
order  to  expunge  the  plaintiflFJBi*  entries  of  copyright 
in  the  Book  of  Begistry,  and  also  for  damages. 

Hughes,  K,C,,  andi2.  J.  Parker,  for  the  plaintiffd. — 
Under  the  Copyright  Act,  1842  (5  &  6  Yiot.  o.  45},  s.  3, 
the  copyright  in  any  hook  is  primd  fade  the  property 
of  the  author.    The  word  "  hook  "  is  defined  by  section 

2  of  the  Act  as  "  Erery  volume,  part,  or  division  of  a 
volume."  Special  provision,  however,  is  made  for 
the  case  of  av  en^dopeddia  l^  section  18  of  l^e  Act. 
That  section  provides  as  follows;  "Where  any  pub- 
lisher or  other  person  shall  •  •  *  project,  con- 
duct, and  carry  on,  or  be  the  proprietor  of  any 
enqyclopsedia,  review,  magazine,  periodicid  work,  or 
work  published  in  a  series  of  books  or  parts,  or  any 
book  whatsoever,  and  •  .  •  shall  employ  any  persons 
to  compose  the  same,  or  any  volumes,  parts,  essays, 
articles,  or  portions  thereof  for  publication  in  or  as 
part  of  the  same,  and  such  work,  volumes,  parts, 
essays,  articles,  or  portions  shall  .  •  *  be  composed 
under  sudi  employment,  on  the  terms  that  the  copy- 
right therem  shall  belong  to  such  proprietor,  pro- 
jector, pubUBher,  or  conductor,  and  paid  for 
by  such  proprietor,  &o.,  ...  the  copyright 
in  every  such  encycLopeBdOa,  ftc,  •  •  •  and  in 
every  volume,  part,  essay,. article,  and  portion  so 
composed  and  paid  for  shul  be  the  property  of  such 
proprietor,  &c,  •  .'  .  who  ^aU  enjoy  the  same 
rights  as  if  he  were  the  actual  author  thereof,  and 
shall  have  such  term  of  copyright  therein  as  is  given 
to  the  authors  of  books  by  this  Act.  •  •  •"  The 
only  reported  case  on  an  encydopeddia  is  tiliat  of  the 
Bi^p  of  Herefiyrd  v.  Griffin,  16  Sinu  190,  in  which 
an  mjunction  was  granted  against  tiie  separate 
repubucation  by  the  publisher  of  an  article  written 
for  the  Encydopsddia  Metropolitana.  There  is  an 
essential  difference  between  considerations  applicable 
to  an  encydopeedia  and  those  appUcalde  to  a  catalogue. 

-In  the  former  each  artide  has  a  separate  value  of  its 
own,  quite  apart  from  the  other  portions  of  the'  bo<^. 
Where  the  artides  have  no  separate  value,  the 
peciMiSBiy  implication  arises  that  the  copyright  is 
intended  to  be  in  the  publiaher:  Stveet  v.  Benning, 

3  W.  B.  519,  16  0.  B.  469.  No  harm  is  done  to  an 
enqydopeedia  by  tiie  separate  publioation  of  isolated 
artiiolss.  If  it  is  not  unreasonable  to  suppose  that  tiie 
antfaor  intended  to  retain  the  copyright,  and  there 
bdng  no  express  agreement  as  to  the  matter,  he  must 
be  held  to  have  retained  it. 

They  also  dted  Wcdter  v.  Howe,  29  W.  B.  776,  17 
Ch.  D.  708;  and  Lamh  v.  Evan$,  41  W.  B.  405, 
[1893]  1  Gh.  218. 

Younger^  K^C,  and  T,  L,  Gilmowr,  for  the 
defendttits. — ^We  submit  that  the  effect  of  the  agree- 
ment of  the  10th  of  July,  1896,  was  to  make  the 
plaintiff  F.  G.  Aflalo  the  servant  of  tiie  defendants 
lor  the  purpose  of  editing  the  work,  and  contributing 
signed  artides  to  the  extent  therein  provided  and  all 
the  unsigned  articles:  see  Lamb  v.  Evcma,  [1893] 
1  Gh.,  at  233.  Short  of  express  agreement  everything 
ii  in  fiivour  of  the  inference  that  the  publishers 
intended  to  acquire  the  copyright.  There  is  nothing 
to  show  that  tiie  contributors  had  any  intention  of 
making  any  reservation  to  themsdves.  Further, 
"The  Young  Sportsman"  consists,  with  three 
ezoeptions,  ezdusivdy  of  matter  contained  in  the 
encyclopfffdia.  The  artides  ti^t  so  appear  are  in  no 
way  abridged.  It  amounts,  thereforev  to  no  more 
than  a  new  edition  of  the  encydopaadia,  which  the 
publishers  had  a  perfect  right  to  produce. 

JoTGB,J.,affeerreadingseotionl8of  theAct^said:  I 
bave  hfire  to  apply  to  the  facts  before  me  the  provisions 


of  an  Act  which  are  perf ectiy  dear.  It  is  true  that 
the  courts  in  considering  cases  where  the  publication 
was  of  a  peculiar  nature  or  where  there  were  special 
terms  in  the  employment  of  the  person  contributing 
the  artides,  have  determined  that  it  is  not  necessary 
to  the  acquisition  of  the  copyright  bjr  the  publisher 
that  it  would  be  so  stipulated  spedfically  and  in 
terms.  Here,  seemingly,  there  is  an  encydop»dia  of 
the  nature  mentioned  in  the  Act  of  Parliuuent.  Kor, 
as  to  Ck>ok,  is  there  any  torm  or  drcumstanoe 
in  the  mode  of  his  employment  by  which  the  court 
can  infer  anything  to  alter  the  ordinary  drcumstonces 
applifittble  to  such  a  case.  That  is  to  say,  there  is 
nothing  to  lead  the  court  to  infer  that  it  was  the 
intention  of  the  paorties  that  the  copyright  should  be 
in  the  publisher. 

As  regards  Aflalo,  the  circumstances  are,  if  any- 
thing, rather  in  his  favour.  In  addition  to. editing 
the  work,  he  agreed  to  write  signed  artides  to  the 
extent  of  7,000  words  without  extra  fee,  and  all  the 
unsigned  artides  that  might  be  required.  I  therefore 
dedde  the  case  on  the  short  ground  that  there  is  no 
special  circumstance  in  the  nature  of  the  work  or  in 
the  terms  of  his  employment  that  leads  one  to  infer 
that  the  copyright  was  intended  to  be  in  the  publisher. 
But  it  is  not  for  me  to  determine  whether  Aflalo  and 
Cook  can  .  in  any  way  republish  the  artides 
contributed  b^  them  to  the  enoydopsddia. 

His  lordship  ^pranted  the  injunction  asked  for,  and 
ordered  an  inquiry  as  to  damages. 

Solidtors,  Fidd,  Boscoe,  &  Co.;  Dixon,  Elkin,  & 
Dixon. 


K.  B,  Div.    ( 
(Bigham,  J.)  j 


May  9 ;  June  15,  1901. 


BOYAL     EXOHANOB     ASSTTBAKOB     COBFOBAHON     V. 

Sjofobsakrinos  Aktib-Bolagbt  Vega,  (a.} 

Inswrance  {Marine) — Tirne  policy — Continuation  clause 
— '*  Bhotdd  the  vessel  be  at  sea  or  cibroad  on  the  expira^ 
t/ion  of  this  policy  ^^ — Policy  for  time  exceeding  twelve 
months — Invalidity — Stamp  Act,  1891  (64  &  56  Vict. 
c.  39),  M.  92,  93. 

A  policy  of  Tnarine  insurance  on  a  ship  expressed  to  be 
for  and  during  a  period  of  twelve  months  contained  a 
clause  which  provided  that  if  the  ship  was  at  sea  or 
abroad  at  the  expiration  of  the  policy,  it  was  agreed  to 
hold  the  vessel  covered  by  the  policy  until  arrival  at  the 
port  of  fined  destination,  A  toss  occurred  upon  a  home^ 
ward  voyage  after  the  expiration  of  the  twelve  months. 
In  an  action  on  the  policy, 

Held,  that  the  policy  was  one  for  time  exceeding  tufelve 
months,  and  tJierefore  invalid  under  section  93  of  tJie 
Stamp  Act,  1891. 

Semble,  if  a  loss  had  occurred  before  the  expiration  of 
the  twelve  rrionthSf  it  could  have  been  recovered  under  the 
policy. 

The  rule  tluU  the  law  applicable  to  the  construction  of 
a  contract  is  the  law  of  the  country  where  the  contract 
was  made,  is  based  on  the  intention  of  the  parties  ;  where, 
therefore,  the  circumstances  of  the  case  dearly  show  tha;t 
the  parties  intended  otherwise,  the  courts  of  this  country 
will  not  apply  the  law  of  the  country  where  the  contract 
was  made  in  construing  the  contract. 

Action  in  the  Ck>mmercial  Court  tried  without  a 

Tbe  plaintiflB*  daim  was  for  a  total  loss  under  a 
policy  of  reinsurance. 
By  a  policy  dated  the  20th  of  October,  1898,  and 

(a.)  Beported  by  F.  O.  Bosmsoir,  Esq.,  Banister- 

at-Law. 
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lubscribed  by  Qray,  Dawei,  &  Ck).,  tmderwiiten,  the 
steamBhip  Merrimac  was  iDsured  for  £4,200  "for 
and  duriDg  the  space  of  twelve  calendar  months 
commencing  at  noon  on  the  18  th  of  Ootober« 
1898,  and  ending  at  noon  on  the  ISth  of  October, 
1899.'*  The  policy  contained  at  the  foot  the  woras : 
"  Including  printed  clauses  as  attached."  Attached 
to  the  policy  was  a  printed  slip  headed,  "Blder, 
Dempst^,  &  Co.  Time  Glauses,"  and  containing 
several  clauses,  one  of  which  was  as  follows :  "  Should 
the  vessel  be  at  sea  or  abroad  on  the  expiration  of 
this  policy,  it  is  agreed  to  hold  her  covered  until 
arrival  at  her  port  of  final  destination  in  the  United 
Kingdom  or  on  the  Gontinent  of  Europe  at  a  pro  rata 
daUy  premium  to  the  within.'' 

By  a  policy  dated  the  24th  of  October,  1898,  Gray, 
Dawes,  &  Go.  reinsured  £1,050  of   the  risk  under- 
written by  them  with  the  plaintifib  for  the  same 
period   as   the   original   pohcy   against    total   and 
constructive  total  loss  only.    The  policy  was  expressed 
to  be  "a   reinsurance   of   Gray,    Dawes,  &  Go.'s, 
underwriters,  subject   to   terms,   pro   rata  retnros, 
continuation,  valuation,  clauses,  and  conditions  of  the 
original  policy  or  policies,  and  to  pay  as  may  be  paid 
•  thereon." 

The  plaintiffs  reinsrured  with  the  defendants,  a 
Swedish  company,  £750  of  the  £1,050  reinsured  by 
ttiem.  The  policy  was  expressed  to  be  "  a  reinsurance 
to  the  Boyal  Exchange  Assurance  Gorpor»tion,"  and 
contained  the  following  clause  impressed  from  a 
rubber  stamp:  ^'Subject  to  the  same  clauses, 
terms,  conditions,  continuations,  &c,  that  do  or 
shall  attach  to  the  original  policy  and/or  policies, 
and  to  pay  and/or  receive  as  may  be  paid 
and/or  received  thereon,  anything  herein  to 
tke  contrary  notwithstanding.  All  claims  and/or 
losses  payable  in  London.  In  the  event  of 
claim  the  Vega  Go.  agree  and  undertake  to 
pay  upon  the  claim  note  of  the  Boyal  Exchange 
Assurance  Gorporation  stating  such  claim  to  have 
already  been  settled  by  same.  In  case  of  any  dispute 
under  this  policy  the  Ve^  Go.  agree  to  be 
bound  in  all  things  by  the  jurisdiction  and  decision 
of  the  English  Law  Gourts."  Written  in  the 
margin  were  the  words :  "  Continuation  clause  as 
per  original  policy."  The  policy  was  for  the  same 
period  as  the  original  policy  and  was  against  total 
loss  and /or  constructive  total  loss  only. 

During  the  currency  of  the  polidee  TJie  Merrimac 
sustained  heavy  damage  and  put  into  Quebec  for 
temporary  repairs,  the  intention  being  to  bring  the 
vessel  home  to  be  permanently  repaired*  She  sailed 
'  from  Quebec  on  tilie  25th  of  October,  1899,  and  in 
the  course  of  the  voyage  home  was  totally  lost. 

The  policy  sued  upon  was  not  stamped,  but  the 
plaintiffs  were  prepared  to  pay  the  necessary  penalty 
if  the  policy  was  one  which  oould  legally  be  stamped 
after  execution. 

The  Stamp  Act,  1891,  s.  92  (1):  For  the 
purposes  of  this  Act  the  expression  *' policy  of  sea 
insurance"  means  any  insurance  (induing  re- 
insurance) made  upon  any  ship  or  vessel.    ... 

Section  93  (1) :  A  contract  for  sea  insurance  •  .  . 
shall  not  be  valid  unless  the  same  is  expressed  in  a 
policy  of  sea  insurance ;  (2)  No  policy  of  sea  insurance 
made  for  time  shall  be  made  for  any  time  exceeding 
twelve  months;  (3)  A  policy  of  sea  insurance  shall 
not  be  vaUd  unless  it  specifies  the  particular  risk  or 
adventure,  the  names  of  the  subscribers  or  under- 
writers, and  the  sum  or  sums  insured,  and  is  made  for 
a  period  not  exceeding  twelve  months. 

Section  94 :  Where  any  sea  insurance  is  made  for  a 
voyage  and  also  for  time  •  •  •  the  policy  is  to 
be  (£arged  with  duty  as  a  policy  for  a  voyage,  and 
also  with  duty  as  a  policy  for  time. 


Joseph  Walton,  E.G.,  and  A,  H.  C%ay tor,  f or  the 
plaintiffs.— There  are  two  questions  to  be  considered. 
First,  whether  the  provisions  of  the  Stamp  Act  apply 
to  the  policy  sued  on,  it  beiog  a  contract  made  in 
Sweden.     Secondly,  assuming  that  the  Stamp  Act 
does  apply,  is  the  policy  one  which  can  be  stamped 
after    execution    upon    payment    of    the    penalty 
provided  by  the   Act?     With   regard  to  the  first 
question,  it  is  submitted  that  so  far  as  relates  to  the 
mere  form  of   the  contract,  as  distinguished  from 
its    construction,    it    must    be     governed    by    the 
law    of    Sweden ;    and   if    it    is    valid  ^  in   form 
according  to  Swedish  law,  which  it  is,  it  can  he 
enforced   in   this   country    although    the   require- 
ments  of   the  Stamp  Act  as  to  contracts   of  sea 
insurance  may  not  have  been  complied  with.    The 
Stamp  Act,  unlike  the  Statute  of  Frauds,  which  is  a 
statute  of  procedure  (see  Leroux  v.  Broum,  1  W,  B. 
22,  12  G.  B.  801),  by  section  93,  affects  in  terms  the 
validity  of  l^e  contract.  That  section  cannot  apply  to 
a  Swedish  contract :  BristowY.  Sequeville,  5  Excn.  275; 
Queprate  y.  Young,  4  De  G.  &  ttm.  217 ;  BrariUy  v. 
Sotah'Eastem  Bailway  Co.,  12  G.  B.  N.   S.  63,  10 
W.  R.  C.  L.  Dig.  75.    The  next  question  is  wheliher 
the  policy  is  one  which  can  be  stamped  or  wheUier 
the  effect  of  the  continuation  clause  in  the  original 
policy,  which  is  incorporated  into  the  policy  sued  oDt 
is  to  render  the  policy  invalid  on  the  ground  that  it 
is  a  time  policy  for  a  period  exceeding  twelve  months. 
The  policy  may  be  regarded  as  both  a  policy  for 
time,  i.e.,  twelve  months,  and  a  policy  for  voyage,  the 
termini  of  the  voyage  being  the  place  where  the  ship 
is  at  noon  on  the  18th  of  October,  1899,  and  the  port 
of  final  destination.     So  regarded  the  policy  comes 
within  section  94.    Or  the  document  may  be  treated 
as  containing  two  separate  policies  for  time.    The  law 
does  not  prohibit  the  making  of  several  contracts  for  sea 
insurance  together  covering  more  than  twelve  months. 
It  only  savs  that  each  oontraot  must  be  *'  expressed 
in    a    policy."       The    continuation    clause    itself 
constitutes   a   contract,  and    it   is   expressed  in  a 
*' policy."     It  is  immaterial  that  there  is  another 
contract  written  on  the  same  piece  of  paper. 

ScnOton,  K.C.,  and  T.  Mathew,  for  the  defendants, 
took  no  psfft  in  the  argument. 

Cur.  adv.  vulL 

June  15.— BiGHAM,  J.— The  only  question  whidi 
I  have  to  deal  with  in  this  case  is  as  to  the  admissi- 
bUity  in  evidence  of  the  policy  sued  on.  The  facts  so 
far  as  material  to  this  question  are  that  by  a  policy 
effected  on  the  20th  of  October,  1898,  and  subscribed 
by  Ghray,  Dawes,  &  Co.,  underwriters,  a  ship  called 
Tht  Merrimac  was  insured  for  the  space  of  twelve 
calendar  months,  commencing  at  noon,  the  18th 
of  October,  1898,  and  ending  at  noon,  the  18th  ot 
October,  1899.  The  policy  was  on  an  ordinary  Lbyd's 
form,  and  it  contains  at  the  bottom  in  writing  the 
words  *' including  printed  clauses  as  attached/ 
Attached  to  the  policy  was  a  printed  slip  headed 
'<  Elder,  Dempster,  &  Co.  Time  Clauses.''  One  of 
those  clauses,  number  7,  is  as  follows :  **  Should  ths 
vessel  be  at  sea  or  abroad  on  the  expiration  of  tlu* 
policy,  it  is  agreed  to  hold  her  covered  until  airival 
at  her  port  of  final  destination  in  the  United  Kingdom 
or  on  the  Continent  of  Europe  at  a  pro  raXa  daily 
premium  to  the  within."  The  amount  of  the  policy 
was  £4,200.  That  is  a  policy  which  is  dearly  an 
English  contract  and  one  governed  exclusively  hy 
English  law.  Subsequently  the  plaintiffs  reinsured 
for  Gray,  Dawes,  &  Go.  a  part  of  that  risk— namelyi 
£1,050.  That  reinsurance  purported  on  the  face  of 
policy  to  be  "a reinsurance  of  Ghray,  Dawes,  & Oo. s, 
underwriters,  subject  to  terms,  continuation,  vahia' 
^  turn,  clauses,  and  conditions  of  the  original  policy  or 
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pollciM  and  to  pay  as  may  be  paid  thereon."  That 
polioy  was  alao  on  an  oroinary  Lloyd's  form,  and  is 
an  English  oontraot  governed  exdnBiyely  by  BngUBh 
law*  These  two  policies  being  in  existence,  the 
nlaJTitifh  effected  a  third  policy  reinsuring  with  the 
defendants  a  part  of  the  riu,  £750,  which  they  had 
already  reinsored.  Tiie  defendants  are  a  foreign 
<x)mpan^  with  a  head  office  in  Sweden,  and  are  a 
oor(>oraQon  constitated  according  to  Swedish  law. 
Their  business  is  to  iniure  marine  risks.  They  have  an 
agent  in  London  who  solicits  business,  and  who, 
lumng  obtained  offers  of  business,  submits  them  to 
the  defendants  in  Stockholm,  and  the  defendants 
accept  or  reject  the  business  as  they  think  fit.  In 
the  former  case  they  issue  a  policy.  In  the  present 
oaae  the  agent  in  London  submitted  to  the  defendants 
the  ronsuranoe  of  the  plaintifis.  The  defendants 
aooepted  it,  and  issued  the  policy  now  sued  on.  This 
polioy  was  also  on  a  form  which,  for  all  practical 
purposes,  is  the  same  as  a  Lloyd's  polioy.  ISie 
reinsoranoe  was  for  the  same  period  as  the  original 
ixdii^,  and  in  the  margin  there  were  written  the 
words,  "  Continuation  dause  as  per  original  policy." 
The  policy  also  contains  the  following  memorandum 
which  is  not  to  be  found  in  the  other  policies.  [His 
lordship  read  the  dause  set  out  above.]  The  docu- 
ment was  executed  according  to  the  law  of  Sweden  by 
the  defendants.  When  the  twelve  months  expired  The 
Merrimac  was  in  Quebec.  She  was  said  to  have 
been  seriously  damaged.  Her  owner  decided  to  have 
her  brought  home  under  temporary  repairs.  She 
sailed  from  Quebec  after  the  twelve  months  had 
expired,  and  was  lost  on  ttk»  voyage.  The  defendants 
were  of  opinion  that  they  were  not  bound  hj  their 
polioy  to  undertake  the  risk  involved  in  bringing  the 
ship  home  in  that  condition,  and  therefore  they 
dsnnded  i^^  action. 

The  plaintiflfii  at  the  trial  tendered  in  evidence  the 
policy  effected  with  the  defendants.  It  is  not 
stamped,  and  the  question  to  be  dedded  is  whether  it 
ought  to.be  admitted  in  evidence,  and,  if  so,  on  what 
terms  as  to  penalty  or  otherwise.  'The  Stamp  Act, 
1891»  by  section  14,  provides  that  a  judge  shall  take 
note  of  any  omission  or  insuffidency  of  the  stamp  on 
aoy  inatrument  chaigeable  with  duty,  if  produced  as 
evidence ;  and  if  the  instrument  is  one  which  may  be 
legally  stamped  after  execution,  then,  on  payment  of 
the  duty  and  of  the  penalty,  it  can  be  recdved  in 
eridenoe.  Sub-section  4  of  that  section  provides  that, 
save  as  aforesaid,  an  instrument  executed  in  the 
United  Kingdom,  or  rdating,  wheresoever  executed, 
to  any  matter  or  thing  done  or  to  be  done 
in  the  United  Kingdom,  shaU  not  be  given 
in  evidence,  except  in  criminal  cases.  Those  pro- 
visioDS  are  seneral  provisions,  applicable  to  all 
doonments.  Then  there  are  certain  providons 
relating  exdudvdy  to  documents  of  sea  insurance. 
By  section  92  the  expression  "polioy  of  sea  insur- 
anoey"  for  the  purposes  of  the  Act,  means,  inter  alia, 
"any  insurance  (indudlng  reinsurance)  upon  anv 
ship  or  vessd.*'  Section  93  is  as  follows :  ''  (1)  A 
contract  for  sea  insurance  shall  not  be  valid  unless  the 
same  is  expressed  in  a  polioy  of  sea  insurance.  (2) 
No  polioy  of  sea  insurance  made  for  time  shall  be 
made  for  any  time  elceeding  twelve  months.  (3)  A 
polioy  of  sea  insurance  shall  not  be  valid  unless  it 
spedfies  the  particular  risk  or  adventure,  the  names 
cs  the  subsmbcors  or  underwriters,  and  the  sum  or 
sums  insured,  and  is  made  for  aperiod  not  exceediog 
twdve  months."  The  words  "  if  it  be  a  time  policy  " 
must  be  read  into  the  section  before  the  words  *'is 
made  for  a  period,  &c."  It  is,  therefore,  perfectly 
elear  that  a  polioy  made  for  more  than  twdve  months 
is  not  valid* 
Ibe  first  qaestian  is  whether  the  polioy  sued  upon 


is  a  policy  for  more  than  twdve  months.  I  am  of 
opinion  that  it  is  a  polioy  for  more  than  twdve 
months.  It  is  true  that  the  risk  might  posdUy  not 
continue  beyond  the  twdve  months,  because  the  vessd 
might  be  in  a  home  port  at  the  expiration  of  that 
period.  But  tlie  mere  fact  that  the  risk  would  only 
extend  beyond  the  twelve  months  in  certain  even& 
does  not  prevent  the  policy  from  bdng  one  for  more 
than  twdve  months.  It  was  suggested  that  the 
document  might  be  regarded  as  a  contract  for  two 
insurances,  one  for  twdve  months  and  one  for  a 
voyage,  and  that  on  payment  of  the  penalty  mentioned 
in  section  95  of  the  Act  the  document  was  admisdble 
in  evidence  to  prove  an  insurance  of  the  vessd  on  a 
voyage  from  Quebec  to  the  United  Kingdom.  ^  In  my 
opinion  that  contention  is  not  sound,  for  if  it  were 
there  would  be  in  the  same  polioy  two  contracts — one, 
a  time  policy,  to  which  no  implied  warranty  of 
seawortluneBS  attaches ;  the  other,  a  voyage  policy,  to 
whioh  sudi  a  warranty  does  attach.  Moreover,  the 
voyage  is  not  specified ;  its  termini  are  not  mentioned. 
There  is,  therefore,  no  specification  of  the  risk  insured 
within  the  meaning  of  section  93,  sub -section  3.  It  is 
clear  that  a  voyage  policy  whioh  does  not  specify  the 
termini  of  the  voyage  is  not  a  valid  polioy.  The 
risk  must  be  defined  in  the  poliinr.  If  it  is  a  voyage 
policy,  the  commenoement  ana  end  of  the  voyage 
must  be  stated,  though  it  is  not  neceisary  to 
specify  the  particular  route  to  be  taken,  nor  the 
ports  of  oalL  So  in  the  case  of  a  time  policy  tiie 
date  of  the  commencement  and  of  the  end  of  the  risk 
must  be  siven.  For  these  reasons  I  am  of  opinion 
that  the  document  cannot  be  regarded  as  containing 
two  insurances,  one  for  time  and  one  for  a  voyage. 
Nor  can  it  be  regarded  as  two  separate  polides  for 
time — that  is  to  say,  *one  for  twdve  months  and 
another  for  an  indeterminate  time  conmiendng  at  the 
end  of  the  twdve  months  and  fioidiing  no  one  knows 
when.  It  is  one  contract  for  more  than  twelve 
months,  and,  therefcnre,  invalid  within  the  meaning  of 
the  statute.  I  do  not  dedde  that  it  is  not  a  good 
policy  for  twdve  months.  If  a  loss  had  occurred 
within  the  twdve  months  the  policy  could  probably, 
on  payment  of  the  penalty,  have  been  given  in 
evidence  against  the  defendants.  It  would  in  such  a 
case  have  been  competent  for  the  court  to  reject  the 
continuation  clause  altogether,  as  being  a  separate 
part  of  the  contract  which  wss  not  good  in  law.  I 
agree  with  what  was  said  by  Willes,  J.,  in  Pickering  v. 
Ilfracombe  Bailway  Co,,  16  W.  E.  468,  L.  E.  3  0.  P. 
235,  at  p.  250 :  *<  WHere  you  cannot  sever  the  illegal 
from  the  legal  part  of  a  covenant  the  contract  is 
altogether  void;  but  where  you  can  sever  them, 
whether  the  illegality  be  created  by  statute  or  by  the 
common  law,  you  may  rejeot  the  bad  part  and  retail 
the  good."  It  is  not  necessary  to  dedde  the  point  in 
this  case,  but  I  think  that  this  policy  was  a  good 
policy  for  twelve  montiis,  though  not  for  longer. 

Then  it  was  said  that,  even  if  the  pdicy  is  invalid 
according  to  the  English  law,  it  is  neverthdess 
admisdble  in  evidence  because  it  ought  to  be  con- 
strued by  Swedish  law.  No  doubt  the  rule  is  that  the 
law  appuoable  to  the  construction  of  a  contract  is  the 
law  of  the  country  where  the  contract  was  made,  but 
that  is  only  because  in  the  absence  of  anything  to 
the  contrary  the  court  assumes  that  such  was  the 
intention  of  the  parties.  If  it  dearly  appears  from 
other  drcumstances  that  the  parties  intended  other- 
wise, the  courts  of  this  country  do  not  apply  the  law 
of  the  country  where  the  contract  was  made.  The 
law  on  this  point  was  fully  dealt  with  in  In  re 
Missouri  Steamship  Co.,  37  W.  E.  696,  42  Ch.  D.  321, 
which  is  an  auttiori^  for  the  propodtlon  whioh  I  have 
just  Md  down.  Here  the  ciroomstances  show  an 
intention  that   the  contract  shall  be  governed   by 


28 


THE  WEEKLY  REPORTER. 


[Not.  9, 1901.] 


VdLL. 


High  Gottbt, 


Poll  (Affbllakt)  v.  Dahbb  (&esfondsnt). 


High  CSoxt&t. 


Engliflh,  not  Swediah,  law.  It  is  a  reiosturanoe  of  a 
reinsoranoe  of  an  origioal  insnranoe  effected  in 
Eogland,  and  although  executed  in  Sweden  it  was  in 
every  business  sense  made  in  London.  It  is  drawn 
up  on  a  form  similar  to  Lloyd's  form,  and  it  contains 
a  clause  that  aU  claims  and  losses  are  payable  in 
London,  showing  that  the  contract  is  to  be  performed 
in  this  country,  and  the  defendants  agree  to  be  bound  in 
all  things  by  the  jurisdiction  and  decision  of  the 
Bnglish  courts.  In  the  face  of  these  facts  there  can  be 
no  doubt  that  the  parties  intended  that  the  contract 
should  be  construed  and  dealt  with  as  an  English 
contract.  But,  even  assuming  that  the  contract 
ought  to  be  interpreted  with  reference  to  the  law  of 
Sweden,  in  my  opinion  it  cannot  be  admitted  in 
evidence.  The  statute  mtkes  the  contract  invalid. 
That  does  not  mean  that  it  is  illegal  or  immoral.  It 
means  no  more  than  that  it  cannot  be  put  in  suit. 
The  document  is  shut  out  because  it  would  be  contrary 
to  our  procedure  to  admit  it :  see  Leroux  v.  Brown. 
The  policy  cannot  be  stamped  at  all,  and  cannot  be 
admitted  in  evidence.  The  plaintiffs,  tiierefore,  cannot 
make  out  their  case.  It  is  only  right  to  mention  that 
the  point  was  not  taken  by  the  defendants ;  tihey  did 
not  desire  to  take  it,  nor  did  they  argue  it. 

Judgment  for  tJie  defendante. 

Solicitors  for  the  plaintiffs,  ffollams,  Sona^  Coward, 
&  Hawksley, 

Solicitors  for  the   defendants,'  WaUons,  Joknwn 
Bulhy  &  WhatUm. 


(Lord  Alverstoiie,  L.C.J.,  and  ]  ^^  ^ViJ."^^  ^^' 
Lawrance  and  PhiUimore,  JJ.)  j  ^*'"^* 

Poll  {Appellant)  v,  Dambb  (BespoJident),  (a.) 

Ship — Seaman — Merchant  Shipping  Acts — Offences — 
Ferauading  seaman  to  desert  from  foreign  ship — 
Merchant  Shipping  Act,  1894  (57  db  58  Vict.  c.  60),  s. 
236,  suh'Sedion  1. 

By  section  236,  sub-sedion  1,  of  the  Merchant  Shipping 
Act,  1894,  it  is  provided  that  '*  if  a  person  by  any  means 
whatsoever  persuades,  or  attempts  to  persuaae,  a  seaman 
or  apprentice  to  neglect  or  refuse  to  join  or  proceed  to  sea 
in  or  to  desert  from  his  ship  or  otherwise  to  absent  him' 
self  from  his  duty,  he  shall  for  each  offence  in  respect  of 
each  seaman  or  apprentice  he  liable  to  a  fine  not  exceeding 
ten  pounds.** 

Hdd,  that  the  above  sub-section  applies  only  to  British 
ships,  and  does  not  make  it  an  offence  to  persuade  a  sea" 
man  to  desert  from  a  foreign  ship* 

This  was  a  case  stated  by  the  stipendiary  magistrate 
for  the  oounty  borough  of  Cardiff. 

At  a  petty  sessions  at  Cardiff  an  information  was 
preferred  by  Auguste  Dambe,  the  respondent,  under 
the  Merchant  StuppinR  Act,  1894  (57  ft  58  Vict.  c.  60), 
against  George  Poll,  me  appellant,  for  that  he  on  the 
25th  of  December,  1900,  did  unlawfully  persuade  a 
seaman,  named  Johannes  Pilder,  to  desert  from  his 
ship,  csilled  The  Lennox, 

The  information  was  heard  on  the  4th  of  January, 
1901,  when  the  magistrate  convicted  the  appellant. 

Upon  the  hearing  of  the  information  tiie  following 
facts  were  proved : 

The  respondent  was  the  master  of  the  Bussian  ship 
Lennox,  which  at  the  time  aUeged  in  the  information 

was  lying  at  the  West  Dock  at  Oudiff.    The  said  ship 

- 

(a.)  Beported  by  E.  G.  Stellwell,  Esq.,  Barrister- 

at-Law. 


was  not  registered  or  owned  in  the  United  Kingdom, 
and  was  not  a  British  ship,  but  a  foreign  ship. 

On  the  25th  of  December,  1900,  Jdiannes  Pilder, 
who  was  then  a  foreign  seaman  lawfully  engaged  en 
The  Lennox,  met  the  appellant  Poll,  a  boarding 
master  living  at  Cardiff.  At  this  interview  the 
appellant  persuaded  Pilder  to  desert  from  The  Lennox 
and  to  join  another  ship,  where  he  would  receive 
better  waffes. 

Pilder  cud  then  desert  from  The  Lennox,  and  on  the 
foUoTving  day  was  taken  to  the  railway  station  at 
Cardiff  by  the  appellant,  who,  after  providing  him 
with  a  ticket,  saw  him  leave  the  station  in  a  trau  for 
Bristol  in  the  company  of  five  other  sailors  and  an 
agent  of  the  appellant. 

Pilder  was  subsequently,  on  the  1st  of  January, 
1901,  arrested  on  a  warrant  as  a  deserter  from  The 
Lennox, 

On  the  part  of  the  appellant  it  was  contended  tiiat 
the  learned  magistrate  had  no  jurisdiction  to  hear 
and  determine  the  case,  the  offence  being  charged  in 
respect  of  a  foreign  seaman  engaged  on  a  foreign 
ship,  and  by  sections  260  and  261  of  the  Mercfaaot 
Shipping  AjStj  1894,  Part  II.  of  the  Act  (under  whioh 
head  the  section  creating  the  offence  is  classed)  ii 
reitricted  in  its  application  to  those  ships  mentioiied 
therein — ^viz.,  sea-going  ships  registered  in  the  United 
Kingdom,  and  sea-going  British  ships  registered  out 
of  the  United  Kingdom.  That  the  words  " his  ship*' 
contained  in  section  236  are  not  general  so  as  to  make 
the  section  applicable  to  a  foreini  ship,  and  for  this 
reason  the  case  was  not  governs  by  Beg,  v.  Stewart, 
47  W.  B.  445,  [1899]  1  a  B.  964,  which  was  decided 
on  section  111,  a  section  prohibitinff  crimping.  That 
in  order  to  make  section  236  appucable  to  the  shiD 
Lennox  the  Bussian  Ghovemment  should  have  availed 
itsdf  of  the  provisions  of  section  734  of  the  Act. 

On  the  pwrt  of  the  respondent  it  was  contended 
that  section  236  appUes  to  foreign  ships,  that  the 
words  "his  ship"  m  that  section  are  as  the  wordi 
«  any  ship  in  the  United  Kiugdom*'  in  section  lUt 
and  that  as  both  sections  are  classified  under  Part  n. 
of  the  Act  the  case  was  governed  by  Beg,  v.  Stewart. 

The  learned  magirtrate  was  of  opinion  that  the 
contention  of  the  respondent  was  right,  and  oonviotsd 
the  appellant. 

The  question  for  the  opinion  of  the  court  waf 
whether  upon  the  above  statement  of  facts  the 
magisteite  came  to  a  correct  determination  and 
decision  in  point  of  law. 

Bailhaehe,  for  the  appellant. 

H,  Sutton,  for  the  respondent. 

The  arguments  fully  appear  in  the  written  judg- 
ment of  the  court 

Our,  adv,  vuU* 

June  13. — The  judgment  of  the  court  was  read  lay 
Phillimoke,  J.— This  is  a  case  stated  by  the 
stipendiary  map;istrate  for  Cardiff,  and  upon  it  we 
have  to  determme  whether  it  is  an  offence  under  the 
Merchant  Snipping  Act  of  1894  to  persuade  m 
England  a  foreign  seaman  to  desert  from  a  ^o'^ 
ship  while  such  ship  is  lying  in  an  Bnglish  jpo^ 
The  language  of  section  236,  sub-section  1,  is  ^ 
follows:  "If  a  person  by  any  means  whatever 
persuades  or  attempts  to  persuade  a  s^^^''^^?' 
apprentice  to  neglect  or  refuse  to  join  or  proceed  to 
sea  in  or  to  desert  from  his  ship,  or  otherwise  to 
absent  himself  from  his  duty,  he  shall  for  escn 
offence  in  respect  of  each  seaman  or  apprentioe  he 
liable  to  a  fine  not  exceeding  £10.''     By  section  1*^ 

I** seaman '^  includes  every  x>erson  (except  maeteA 
pilots,  and  apprentices,  duly  indentured  >>^^ 
registered)  employed  or  engaged  in  any  capaoi^  <^ 
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board  any  ship.  The  laognage  of  the  Aot  is  thus 
wide  enough  to  oover  this  oase ;  but  it  is  contended 
on  behalf  of  the  appellant  that  Fart  II.  of  the 
Merchant  Shipping  Act,  in  whioh  this  section  is  found, 
applies  only  (except  in  certain  specified  places)  to 
British  ships,  and  the  word  "ship"  in  section  236 
must  be  read  as  meaning  British  smp.  Section  236, 
maldog  it  criminal  to  persuade  desertion,  may  be 
looked  upon  as  supplementary  to  the  earlier  sections, 
which  make  desertion  itself  punishable.  They  are 
sections  221  to  224,  both  inclusive,  and  section  238. 
Sections  221  to  224  are  in  equally  general  terms,  and 
they  follow  upon  section  220,  whioh  contains  express 
words  limiting  its  own  application  to  the  crews  of 
British  ships;  there  is,  therefore,  some  ground  for 
goppofiing  that  sections  221  to  224  were  not  intended 
to  bis  so  umited.  The  sections  as  to  the  application 
of  Part  n.  are  sections  260  to  266,  both  inclusive. 
By  section  260  this  part  "  shall,  unless  the  context  or 
sabject-matter  reqmres  a  different  application,  apply 
to  «ul  sea-going  ships  registered  in  the  United  King- 
dom, and  to  the  owners,  masters,  and  crews  of  such 
ships,"  with  certain  oualifioations  as  to  lighthouse 
Feeoels,  yachts,  and  nshiog  boats,  which  are  dealt 
with  in  sections  262  and  263.  By  section  261  thispurt 
shall,  unless  as  aforesaid,  apply  to  all  sea-going  British 
shipa  registered  out  of  the  United  Kingdom,  and 
their  owners,  masters,  and  crews  in  re^>ect  of  certain 
specifled  matters,  one  of  which  is  discipline.  It  will 
be  important  to  note  that  this  spedfioation  of  details 
oocan  only  in  the  sections  which  deal  with  British 
ships  registered  out  of  the  United  Kin^om,  and  that 
thoe  IB  the  same  arrangement  in  section  109  of  the 
Act  of  1854,  whioh  in  substance  corresponds  with  the 
two  seet&ons  260  and  261  of  the  Act  of  1894.  This  is 
not  unimportant  in  view  of  some  observations  of 
Blackburn,  J.,  in  the  case  of  Leary  y*  Lloyd,  3  E. 
&  E.  178,  9  W.  B.  C.  L.  Dig.  82.  Section  264 
enables  colonial  Legislatures  to  adopt  any  pro- 
visions of  this  part  which  do  not  otherwise  apply, 
and  section  265  provides  for  the  case  of  an  ap- 
parent conflict  of  laws  ''in  any  matter  relating 
to  a  ship  or  to  a  person  belonging  to  a  ship."  This 
section  would  meet  the  case  of  a  conflict  between  the 
laws  of  different  parts  of  his  Majesty's  dominions ; 
but  it  might  have  a  wider  application  in  the  case  of 
any  sections  of  Part  II.  of  the  Act  which  apply  to 
foreign  ships.  Section  266  is  not  material  to  this  case. 
It  is  dear,  therefore,  that  as  a  general  rule  this  part  of 
the  Act  is  not  to  apply  to  foreign  ships — ^that  is  to 
say,  it  is  not  to  be  enforced  against  foreign 
ships,  or  owners  of  foreign  ships,  or  persons  on 
bond  foreign  ships,  or  as  to  matters  done  or  to 
be  done  on  foreign  ships.  But  it  does  not,  therefore, 
necessarily  follow  that  it  does  not  apply  to  persons 
who  have  deserted  from  foreign  ships  or  to  English 
sabjects  who  in  England  have  abetted  such  desertion. 
A  formidable  argument,  however,  against  the  applica- 
tion of  the  section  as  to  desertion  to  deserters  from 
foreign  ships  is  derived  from  section  238.  By  this 
section,  where  it  appears  to  the  Orown  ''that  due 
facilities  are  or  will  m  given  by  the  Qovemment  of 
any  foreign  country  f cr  recovering  and  apprehending 
seamen  who  desert  from  British  merchant  ships  in 
that  country,"  the  Orown  may  by  Order  in  Gonnoil 
direct  that  this  section  shall  apply,  and  where  it 
applies  and  a  seaman  deserts  when  within  any  of  the 
IQng^s  dominions  from  a  merchant  ship  belonging  to 
a  subject  of  that  country,  "  any  court,  justice,  or 
officer  tiiat  would  have  had  cognizance  of  tiie  matter 
if  the  seaman  had  deserted  from  a  British  ship  shall, 
on  axyplication  of  a  consular  officer  of  a  foreign 
country,  aid  in  apprehending  the  deserter,"  and  may 
^*  order  him  to  be  conveyed  on  board  his  ship  or 
to  the   master.      •      .      •"      It  is  said 


that  it  is  only  under  this  section  that  deserters  from 
foreign  ships  can  be  dealt  with  by  an  English  court, 
and  also  mat  this  section  would  be  unnecessary 
if  the  general  provisions  of  sections  221  to  224 
appUed  to  foreign  as  well  as  British  ships. 
The  third  sub-section  of  section  238  inffiots 
a  penalty  for  harbouring  or  secreting  a  deserter 
who  is  liable  to  be  apprehended  under  this  section. 
This  is  S4id  to  overlap  the  second  sub-section  of 
section  236.  There  is  no  sub-section  in  section  238 
corresponding  with  sub-section  1  of  section  236,  under 
which  the  information  in  the  present  case  was  laid. 
The  weight  of  this  argument  is  to  a  certain  extent 
lessened  i}y  the  consideration  that  the  Act  of  1894  is 
a  consolidating  Act  and  includes,  not  only  the  Act 
of  1854,  but  several  other  Acts.  Section  238  is  a  re- 
enactment  of  the  Foreign  Desertion  Act,  1852  (15  & 
16  Vict,  c  26),  an  earlier  Act  than  the  Aot  of  1854. 
It  may  well  be  that  the  Act  of  1854  did  make  that  of 
general  application  which  had  only  limited  applica- 
tion by  the  Act  of  1852 ;  and  in  some  respects  the 
special  provisions  of  tiie  Aot  of  1852,  as  reproduced  in 
section  238,  are  different  from  the  general  provisions 
in  the  Act  of  1894.  Still,  in  our  opinion,  having 
regard  to  terms  of  section  221.  the  general  sections 
as  to  deserters,  221  to  224,  do  not  apply  to  cases 
which  come,  or  may  come  by  the  operation  of  an 
Order  in  Goundl,  under  section  238.  The  procedure 
is  different ;  the  seaman  to  whom  section  222  applies 
is  to  be  conveyed  on  board  his  ship,  not  by  warrant 
of  tiie  court,  but  by  the  master  or  certain  other 
persons,  with  or  without  the  assistance  of  a  police- 
constable,  and  may  re<^uire  to  be  taken  before  a  court 
to  be  dealt  witii  accordmg  to  law.  More  complicated 
provisions  are  applied  to  cases  under  section  223.^  But 
under  section  238  there  is  tobeawarrantunder  which  the 
man  is  to  be  conveyed  on  board  his  ship  and  when  the 
warrant  has  been  issued  the  seaman  apparentiy  has  no 
directright  to  have  recourse  to  the  court  which  issued  it. 
The  penalty  for  harbouring  is  different,  and  in  section 
238  tiiere  is  a  significant  proviso  to  which  we  have  not 
yet  referred  excepting  the  case  of  a  seaman  who  is  a 
slave.  There  is  no  such  proviso  in  sections  221  to  224. 
We  therefore  come  to  tiie  conclusion  that  sections  221 
to  224  apply  only  to  British  ships,  and  that  the  offence 
of  desertion  from  a  foreign  ship  is  punishable  only 
under  section  238  and  when  that  section  has  been 
applied  by  Order  in  Council.  Similarly,  we  must 
hold  that  the  offence  of  harbouring  a  deserter  from  a 
foreign  ship  comes,  if  at  aU,  under  sub-section  2  of 
section  238,  and  does  not  come  under  sub-section  2  of 
section  236.  Holding  this,  can  we  hold  that  sub- 
section 1  of  236  applies  in  respect  of  foreign  ships  P 
We  think  it  is  impossible  so  to  hold.  The  words 
"  seaman  "  and  "  smp  "  in  sub-section  1  must  have  the 
same  limited  meaning  as  the  same  words  in  sub- 
section 2.  This  view  is  in  accordance  with  the 
decision  of  the  Court  of  Queen's  Bench  in  the  year 
1860  in  the  case  of  Leary  v.  Lloyd,  3  E.  &  E.  178, 
upon  the  parallel  section  (257)  of  the  Act  of  1854. 
We  have,  however,  not  held  ourselves  concluded 
by  that  decision,  but  have  reconsidered  the 
maiter  upon  the  following  grounds:  First, 
tiiat  case  was  only  argued  on  one  side;  secondly, 
Blackburn,  J.,  who  delivered  the  judgment  of  the 
court,  seems  to  have  thought  that  there  was  something 
special  in  the  section  about  discipline  limiting  this 
api^cation,  though  possibly  not  the  application  of  the 
other  section  in  the  other  part  of  that  Act,  to  British 
ships,  and  we  think  this  is  not  so ;  thirdly,  we  think 
the  case  of  The  Mil/ord,  6  W.  B.  554,  Swa.  362,  was  not 
brought  to  the  notice  of  the  court.  Now  the  case  of 
The  Mil/ord  is  certsdnly  an  authorit;^  for  not  restrict- 
ing Part  m.  of  the  Merdiant  Shipping  Act,  1854,  to 
British  ships.    Dr.  Lushington,  in  dealing  with  the 
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aigument  that  the  109tii  section  of  the  Act  of  1854 
restrained  the  application  of  section  191,  says :  **  The 
language  then  uied,  however,  is  affirmative,  stating 
the  cases  to  which  the  third  part  of  the  Act  uhaS. 
extend;  there  are  no  negative  words  which  extend  to 
show  that  the  court  should  not  apply  section 
191  to  foreign  masters  and  seamen."  This 
observation  is  perfectly  general,  and  the  authority 
of  Dr.  Lushmgton  on  shipping  Acts  was  so 
high  that  it  is  unfortunate  that  The  Mil/ord 
case  was  not  brought  before  the  Gourt  of  Queen's 
Bench  before  it  deeded  Lectry  v.  Lloyd.  It 
should  be  added  that  the  law  as  decided  in  the 
MU/ord  case  has  been  accepted  ever  since,  and  that 
the  remedies  given  were,  and  those  of  the  correspond- 
ing section  (section  167,  sub-section  1)  of  the  Act  of 
1894,  always  are  afforded  in  proper  cases  to  masters 
of  foreign  ships.  On  the  other  hand  it  may  be  said 
that  Dr.  Lushington's  judgment  may  well  be 
supported  on  other  grounoiB,  and  that  he  relied  upon 
other  grounds  as  well.  The  decision  mav  rest  ux)on 
the  ordinary  rule  as  to  the  appUcation  of  tlie  teaafoH* 
Again,  the  effect  of  section  191  was  to  enable  Uie 
master  to  sue  in  the  Admiralty  Court  and  thereby  to 
obtain  process  in  rem  against  tiie  ship.  By  the 
ordinary  maritime  law  as  administer^  in  other 
countries  he  had  this  right  always,  just  as  a  seaman 
had.  The  English  law  had  been  exceptional  in 
denying  him  this  remedy  and  in  denying  it  to  him 
because  of  a  point  of  internal  jurisdiction.  When 
section  191  brought  the  maritime  law  of  this  country 
into  line  with  that  of  other  countries  it  would  have 
been  abiturd  that  the  anomaly  thus  removed  for 
municipal  cases  should  have  been  left  for  foreign  ones. 
These  considerations  certainly  effect  the  weight  of 
TJ^e  Mil/ord  as  an  authority  in  the  present  case.  On 
the  other  hand,  the  cases  of  Cope  v.  Doherty^  6  W.  B. 
695,  2  De  G.  &  J.  614,  and  the  class  of  oases  repre- 
sented by  The  Zolvereiny  4  W.  B.  555,  Swa.  96,  show 
that  there  were  other  parts  of  the  Merchant  Shipping 
Act,  1854.  which  our  courts  have  declined  to  hold 
to  be  applicable  to  foreign  i  hipt.  We  do  not,  how- 
ever, decide  this  case  upon  the  ground  that  no 
sections  in  Fart  IL  of  the  Act  of  1894  apply  to 
foreign  ships.  We  agree  with  our  bretiiren  Darling 
and  Channell  in  the  case  of  Beg.  v.  Stewart  that 
there  may  be  acts  done  in  relation  to  foreign  ships 
which  when  done  by  English  subjeots  in  England 
come  as  much  under  the  penal  provision  ox  the 
Merchant  Shipping  Act,  1894,  as  if  they  were  done 
in  relation  to  English  ships.  We  think  that  the  case 
they  had  to  deal  with  was  one  of  such  oases.  We 
ground  our  decision  upon  the  fact  that  tiiis  part  of  the 
Act  (Part  II.)  contains  a  special  provision  for  the  case 
of  desertion  from  forei^  ships,  and  has  thus  shown 
that  its  general  provisions  are  limited  to  desertion 
from  British  ships.  We  hold,  therefore,  the  appellant 
was  not  liable  to  conviction  under  section  236  of  the 
Merchant  Shipping  Act,  1894,  and  that  the  appeal 
must  be  allowed  with  costs. 

Appeal  allowed. 

Solicitors  for  the  appellant,  EiddeU  A  Co.,  for  J.  H. 
Jones,  Cardiff. 

Solicitor  for  the  respondent,  Hier  Jacob,  for  H.  M. 
Eeee,  Cardiff. 


Prob.  Div.  &  Adm.  Div. 
Admiralty. 
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"The  Vkeitas."  (a.) 

Admiralty — Salvage  —  Sttbaequent  damage  —  MariUm 

liena — Priority  of  claims. 

Maritime  liens  are  either  liens  arising  ex  delicto  cr 
liens  arising  ex  contractu  or  quasi  ex  contractu.  Liem 
arising  ex  aelicto  take  precedence  over  prior  liens  arising 
ex  contractu.  Liens  arising  ex  contractu  must^  in 
general,  rank  in  the  inverse  order  of  the  attachment  of  the 
res.  The  right  of  salvage  may,  hut  does  not  necessarUyt 
€Mrise  out  of  contract.  Salvors,  from  tJie  time  of  render- 
ing salvage  services,  are  prcictically  in  the  same  rdaUve 
position  a<  a  creditor  who  has  obtained  a  lien  strieUy  ex. 
contractu,  but  while  taking  precedence  over  prior  daim 
ex  contractu  and  prior  salvages,  ytt  tMr  ckUms  ought 
to  be  postponed  to  subsequent  damage  claims,  and  even  if 
the  damage  may  not  have  given  rise  to  a  maritime  Zten, 
but  only  to  a  right  to  proceed  in  rem,  nevertheless  that 
right  is  enforceable  in  priority  to  salvage  claims  and  for 
aU  practical  purposes  in  oases  where  damage  comes  leal 
the  position  of  the  injured  party,  so  far  as  regards  daim 
arising  prior  to  the  damage^  is  much  the  same  whether 
one  has  a  lien  or  only  a  right  of  process.  Moreover,  (he 
right  to  arrest  a  ship  to  obtain  reparation  for  damage 
done  by  her  is  not  affected  by  prior  claims  against  her 
from  hypothecation  which  create  interests  in  her  abng 
vHth  those  of  her  owners.  A  salvage  claim  is  but,  as  it 
were,  a  hypothecation  to  secure  the  reward  to  the  salvors 
for  services  rendered,  and  that  reward  ought  not  to  It 
recovered  against  the  xeBiothe  detriment  of  a  daiTnant 
in  respect  of  subsequent  damage, 

l%e  facts  and  arguments  arising  in  this  esse 
suffidentiy  appear  from  tiie  judgment  set  out  here- 
with. 

Carver,  K.G.,  and  Batten  appeared  for  the  owners, 
master,  and  crew  of  the  steam  tugs  Prairie  Cock  and 
Sea  Cock. 

AspinaU,  K.C.,  and  Maurice  Hill,  for  the  Mersey 
Docks  and  Harbour  Board. 

BaUhache  and  W.  S.  Glynn,  for  the  owners,  master, 
and  crew  of  The  Caledonian. 

Babnbs,  J.,  in  delivering  a  considered  judgment, 
said :  There  are  three  motions  in  this  case  m  payment 
out  of  court  of  certain  suo&s  out  of  ^e  proceledi  of 
the  Norwegian  steamship  Veritas,  which  amount  to 
£927  5s.  2d.,  now  in  court.  The  motions  are  made  in 
these  droumstances*  In  October  last  year  The  Veritas, 
laden  with  a  cargo  of  ice  for  Liverpool,  was  in  dietreii 
outside  the  Mersey,  and  salvage  services ,  were 
rendered  to  her  by  the  steamship  Caledonian  by  which 
she  was  brought  into  and  ancmored  in  the  Mersey* 
The  services  of  the  tug  Prairie  Cock  were  then 
engaged,  and  while  that  tug  was  being  made  fast  to 
T&  Veritas  a  collision  occurred  between  The  VerUas 
and  the  steamship  Devonian,  in  oonsequenoe 
of  which  The  Veritas  began  to  fill,  and  salvage 
services  were  rendered  to  her  by  the  tugs  Prairie 
Cock  and  Sea  Cock,  with  the  result  that  she  was 
brought  to  a  place  alongside  the  dock  waXL  to  the 
south  of  the  Liverpool  landing-stage.  From  this 
place  she  drifted  against  the  said  stage,  doing  damage 
to  the  boom  and  other  connections  of  the  stage,  and 
sank,  and  her  cargo  of  ice  pcnished.  Sue  wai 
removed  by  the  Mersey  Docks  and  Harbour  Board 
under  the  powers  conferred  upon  them  by  the  Uth 
section  of  tiieir  Act  of  1874.  The.  board  had  also  the 
right  to  detain  her  in  respect  of  the  said  damage  under 

(a.)  Beportod  by  Gwtnkb  Hall,  Esq.,  Barrister- 

at-Law. 


YoLL. 


[Not.  0,1901.] 


THE  WEEKLY  REPORTER. 


31 


High  €k>T7BT. 


<( 


Tkb  Vbiutas. 


It 


HlOH  COTTBT, 


the  94th  seotion  of  their  Act  of  1858.  On  the  15th  of 
October  an  action  was  instltated  in  this  court  by  the 
owners,  maaters,  and  crews  of  the  said  togs  against 
The  VeritoB  in  respect  of  the  ealvuffe  servioes  rendered 
by  them,  and  on  the  same  day  uie  was  arrested  in 
the  said  snit.  The  board  intervened  in  that  suit,  and 
on  the  19th  of  October  an  order  was  made  by  consent 
for  the  release  of  The  Vtriias,  the  interveners  under- 
taking to  furnish  the  plaintifb  with  an  account  of 
zeoeipts  and  expenditure  in  dealing  with  the  wreck 
under  their  statutory  powers  and  to  lodge  the  over- 

fJna  in  court  to  the  credit  of  the  action,  to  abide 
orther  order,  without  prejudice  to  liens,  rights,  or 
priorities  of  any  claimants  on  The  Veritae  or 
proceeds  of  sale.  The  vessel  was  accordingly 
released,  and  afterwards  sold  on  the  23rd  of 
October  by  the  board,  and,  after  deducting  the 
expenses  of  the  board,  the  net  proceeds  amounted 
to  the  sum  of  £927  5s.  2d.,  which  was  brought  into 
coort  to  the  credit  of  the  said  action.  On  the  2drd 
of  November  an  action  was  instituted  in  this  court 
against  the  proceeds  of  The  Veritas  by  the  owners, 
master,  and  crew  of  The  Caledonian  in  respeot  of  the 
salvage  services  rendered  by  them,  and  on  the  7th  of 
December  a  caveat  against  the  payment  out  of  court 
of  the  sud  proceeds  was  entered  in  the  first  action  on 
behalf  of  the  last  plaiatiffa,  who  afterwards  intervened 
in  the  first  action,  though  not  until  after  jadgment 
was  obtained  in  it.  On  the  14th  of  January,  1901, 
judgment  was  obtained  by  the  plaintiffs  in  the  action 
in  reapect  of  the  salvage  by  The  Prairie  Cock  and  Sea 
Cock  in  the  sum  of  £320  and  costs,  without  prejudice 
to  claims  on  the  fund  in  courtr  and  reseiving  all 
questions  of  priorities.  On  the  29th  of  April,  1901, 
judgment  was  given  for  the  plaintiffs  in  the  action  in 
respect  of  the  salvage  by  The  Caledonian  for  £400  and 
costs,  all  questions  of  priorities  being  reserved.  On 
the  8th  of  February,  1901,  an  action  was  instituted 
in  this  court  by  the  said  board  against  the  said 
proceeds  in  respect  of  the  damage  done  to  the  said 
stage,  in  whicn  the  plaintiffs  in  the  two  salvage 
actiona  intervened,  and  on  the  1st  of  July,  1901, 
judgment  was  given  for  the  plaintiffs  for  £600  and 
costs,  all  questions  of  priorities  being  reserved.  The 
owners  of  The  Prairie  Cock  and  Sea  Cock  appeared  at 
the  hearing.  By  their  defence  as  interveners  they 
had  raised,  inter  aUay  the  question  of  whether  or  not 
tibe  damage  sustained  by  the  board  was  due  to 
the  negligence  of  those  on  board  The  Veritas^  and 
the  judgment  appears  to  have  proceeded  on  the 
ground  of  such  negligenoe  beiog  found  by  the  court, 
and  no  point  was  raised  before  me  that  this  was 
not  so.  [EQi  lordship  then  read  the  terms  of  the 
formal  jadgment  in  the  board's  action,  and  pro- 
ceeded :]  It  is  to  be  observed  that  all  these  judgments 
were  conditional,  and  as  the  funds  are  stul  in  court 
the  claims  have  to  be  dealt  with  on  their  respective 
rights  to  priority:  see  The  Africanoy  42  W.  B.  413, 
[1894]  P.  141.  A  collision  action  was  also  tried 
between  The  Devonian  and  The  VeHtaSf  in  which 
The  Devonian  was,  on  the  7th  of  February,  1901, 
held  to  blame  for  a  bad  lookout,  and  The  Veritas 
al«o  to  blame  on  the  ground  that  the  tug  Prairie  Cock, 
while  aloDgside  of  h«r,  wa«  exhibiting  only  under- 
way lights  and  had  not  a  second  masthead  light  for 
towing:  see  the  report  of  the  case,  49  W.  B.  665, 
[1901]  P.  221.  The  board  claims  to  have  a  maritime 
U«n  on  the  said  proceeds  for  their  damage  and  to  take 
priority  over  the  salvors.  This  claim  is  disputed  by 
both  of  the  salvors*  The  Prairie  Cock  and  Sea  Code 
claim  to  have  priority  over  the  damage  claim  and 
over  the  clium  <k  the  prior  salvors.  The  first  salvors 
daim  to  have  precedence  over  the  second,  and  dispute 
the  right  of  the  seoond  to  daim  salvage  in  the  circum- 
stances.   These  rival  daims  give  rise  to  some  questions 


of  general  importance  and  considerable  difficulty, 
which  were  very  well  argued  by  counsel  before  me.  The 
first  question  to  determine  is  with  regard  to  the  claim  of 
the  board.  It  was  first  urged  by  the  salvors  that  the 
board  had  waived  any  right  against  The  Veritas  and  the 
proceeds  by  selling  The  Veritas  under  the  powers  con- 
ferred by  the  said  Acts.  This  point  was  prindpidly 
made  by  The  Prairie  Cock  and  Sea  Cock,  who  were 
parties  to  the  said  consent  order,  though  the  owners 
of  The  Veritas  and  The  Caledonian  were  not.  The 
answer  to  the  point  appears  to  be  that  the  board  have 
recovered  judgment  against  the  said  proceeds  in  their 
action  to  which  both  sets  of  salvors  had  become 
parties  by  intervening,  and  that  the  judgment  is 
binding  and  conduaive,  at  any  rate  so  far  as 
it  establishes  a  right  on  the  part  of  tiie  board 
to  proceed  for  thdr  damage  against  the  said 
proceeds :  see  BdUantine  v.  Mackinnon,  [1896] 
2  Q.  B.  455,  as  to  the  effect  of  such  a  judgment. 
Every  possible  point  appears  to  have  been  raised  in 
the  defence  put  in  on  behalf  of  the  tugs,  but  in  their 
rejoinder  these  interveners  withdrew  their  defence 
except  as  to  the  question  of  priorities,  and  stated  that 
they  were  willing  that  the  board  should  have  judg- 
ment for  £600  ai^ainst  the  said  proceeds.  The  judg- 
ment reserved  the  question  of  priorities.  Farther,  as 
showiog  that  the  board  had  not  waived  any  right 
it  may*  have  to  proceed  against  the  fond,  it 
is  i  to  be  observed  that  in  selling  under  the 
powers  aforesaid  the  board  do  not  extiQguish  the 
claimants*  daims  altogether  against  the  proceeds,  but 
hold  the  same  subject  to  such  rights  as  could  be 
enforced  agaiast  the  res.  By  the  said  11th  section  of  the 
Act  of  1B74  they  are  to  render  the  overplus  (if  any) 
to  the  person  or  persons  entitied  to  the  same.  Tuis 
sale  would  not  affect  such  rights  as  the  salvors  have 
against  the  proceeds,  and  there  seems  to  me  to  be 
nothiog  inconsistent  in  the  board  also  being  allowed 
to  enforce  by  proceedings  against  the  proceeds  any 
rights  whidi  they  may  have  in  respect  of  damage  done 
by  The  Veritas  to  their  property,  and,  although  they 
had  an  option  to  detain  the  wreck  until  their  damage 
was  paid  or  a  deporit  made  for  the  same,  that  appears 
to  be  only  an  additional  right,  and  if  not  exerdsed 
that  does  not  prevent  the  board  from  enforcing  by 
action  any  claim  they  may  have  to  recover  for  the 
damage  done  to  the  stage  and  its  connections.  The 
case  of  Barraclough  v.  Brown,  8  Asp.  M.  I4.  Gas.  290, 
46  W.  B.  Dig.  64,  which  was  cited,  does  not  apply  in 
my  opinion.  That  case  was  dealing  with  a  liability 
only  imposed  by  the  Act  referred  to  in  the  case.  The 
second  point  raised  by  the  salvors  was  that  the  board 
had  not  a  maritime  Hen  for  their  damage.  That  the 
board  had  a  right  to  proceed  in  rem  under  the  7th 
sec4on  of  the  Admiralty  Court  Act,  1861,  is  dear, 
and  the  judgment  in  favour  of  the  board  was  no 
doubt  under  this  section:  see  The  Beta,  6  Moore 
P.  C.  N.  S.  56;  The  UfOa,  L.  B.  2  A.  &  E.  29n; 
The  Sylph,  L.  B.  2  A.  &  £.,  p.  24,  16  W.  B.  Adm. 
Dig.  17 ;  The  Malvina,  Lusb.  493.  10  W.  B.  Adm. 
Dig.  28;  The  Merle,  2  Asp.  M.  L.  Gas.  402,  23 
W.  B.  Dig.  216,  so  far  as  it  deals  with  the  said 
section  and  the  judgments  in  TJie  Zeta,  [1893]  A.  G., 
p.  485.  The  judgment  in  favour  of  the  board  must 
at  least  have  proceeded  on  this  ground,  though  it 
would  not  necessarily  proceed  on  the  ground  that 
there  was  a  maritime  lien  for  damage.  It  was 
argued  by  counsel  for  the  salvors  that  although  the 
board  might  have  a  right  to  proceed  in  rem,  yet 
they  had  no  maritime  lien  for  the  damage.  As 
the  damage  came  last  in  this  case,  it  is  very  ques- 
tionable if  it  matters  whether  the  board  had  a  mari- 
time lien  or  not,  because,  tiie  board  having  a  right 
to  proceed  in  rem  iot  their  damage,  the  question 
^  ratner  is  whether  the  salvors'  daims  are  to  have 
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precedence  of  the  right  of  the  board  to  enforce 
payment  of  the  damage  done  by  T7ie  Veritas,  I  deal 
with  the  salvoTB^  rights  later  on.  However  that  may 
be,  in  my  opinion  if  it  be  material  to  decide  the  point 
(the  case  was  argued  as.  if  it  were)»  as  the  law  now 
stands  the  board  had  a  maritime  lien  for  the  damage. 
The  question  is  one  upon  which  a  great  deal  of  argu- 
ment may  be  eoq^endea,  but  the  ground  is  now  mostly 
covered  by  authority. ,  Is  was  decided ,  in .  The  Bold 
Buceleughy  7  Moore  P.  0.  267,  that  a  maritime  lien 
arises  in  the  case  of  damage  done  by  one  ship  to 
another  in  favour  of  the  injured  party.  [His  lordship 
then  read  passa^  from  the  judgment  delivered  by 
Sir  John  Jervis  m  that  case,  and  continued :]  That 
the  reasoning  in  that  case  is  not  stricfclv  correct  is 
shown  by  more  recent  decisions  whm  it  has  been 
held  that  there  may  be  rights  to  proceed  in  rem  with- 
out a  maritime  lien — e,g.f  The  Beinrick  Bjam,  11 
App.  Cas.  270,  84  W.  B.  Dig.  179,  where  it  was  held 
that  there  is  no  lien  on  a  foreign  ship  under  3  ft  4 
Vict.  c.  65.  s.  6,  for  necessaries ;  TJie  Two  Ellens,  20 
W.  B.  592,  L.  B.  4  P.  G.  161,  no  lien  for  necessaries 
under  section  5  of  the  Act  of  1861;  Wesimp  v. 
Oreat  Yarmouth  Steam  Carrying  Co,  {Limited),  38 
W.  B.  505,  61 L.  T.  Ben.  714,  no  lien  for  towage.  In 
all  these  cases  a  proceeding  in  rem  lies,  ^is  lordihip 
then  read  a  passage  from  p.  143  of  Dr.  Brown's 
work  on  Oivil  Law,  published  in  1802,  and  continued:] 
I  do  not  know  of  any  Enelish  case  earlier  than  The 
Bold  Bucdeugh,  in  which  the  doctrine  that  collision 
gives  rise  to  a  lien  is  to  be  found:  see  the  notes 
collected  by  Mr.  Marsden  at  p.  187  of  the  fourth 
edition  of  his  work  on  Ck>llisions  at  Sea.  ^e  growth 
of  the  idea  of  maritime  lien  is  also  referred  to 
in  the  President's  judgment  in  The  Dictator, 
[1892]  P.  304.  41  W.  B.  Dig.  4.  The  decision  in  The 
Bold  Buodevtgh  has,  however,  whether  righty  founded 
or  not,  been  now  acted  on  for  fiffy  years,  and  in  the 
case  of  Curriev.  McKnight  [1897]  "A.  C.  97,  at  p.  105, 
45  W.  B.  Disr.  153,  Lord  Watson  made  the  followinff 
remarks.  [His  lordship  then  read  the  passage  from 
Lord  Watson's  judgment,  and  continued:]  So  far 
these  observations  relate  to  damage  in  collisions 
between  ships,  but  the  principle  seems  to  be 
substantially  the  same  so  far  as  reg^ards  damage 
done  by  a  ship  which  if  done  on  the  high  seas  would 
formerly  have  been  within  tiie  jurisdiction  of  the 
Admiralty  Court — see  The  Sara,  14  App.  Cas.  209, 
37  W.  B.  Dig.  167,  and  Lord  Herschell's  judg- 
ment in  TAe  Zeta,  where  after  examining  the 
oases  he  came  to  the  conclusion  that  it  is  im- 
possible to  maintain  the  proportion  that  the  word 
**  damage "  was,  according  to  tiie  wdl-under- 
stood  meaning  of  the  phrase  in  tiie  Admiralty 
Court,  confined  to  damage  due  to  oollision  between 
two  ^ps.  Under  the  7th  section  of  the  Act  of 
1861  the  court  has  jurisdiction  over  any  claim  for 
damage  done  by  any  ship,  and.  therefore,  hsa  juris- 
diction over  this  daim  by  the  board,  even  if  it  be 
said  that  the  damage  in  question  was  not  done 
on  the  high  seas.  Some  of  the  cases  I  have  already 
referred  to  above  are  in  point.  In  my  opinion,  it 
follows  from  the  decision  in  The  Bold  Buccleugh  that 
there  is  a  maritime  lien  for  this  kind  of  damage  if 
it  had  occurred  on  the  high  seas,  and  it  seems  to 
follow  that  it  was  intend^  the  law  should  be  the 
same  as  to  damage  done  by  a  ship  elsewhere,  and, 
therefore,  whether  the  damage  in  question  was  done 
in  the  body  of  a  county  or  not  is  inmiaterial,  and 
I  need  not  enter  into  that  question.  This  is  i^e 
manner  in  which  the  6th  section  of  the  3  &  4  Vict. 
o«  65,  has  been  regarded  so  far  as  damage  received  by 
a  ship  in  the  body  of  a  county  is  concerned :  see  The 
Bold  Buccleugh,  where  the  collision  occurred  in  the 
BiverHumber;  the  judgment  of  Lord  Bramwellin 


The  Eeinrich  Bjom,  11  App*  Cas.,  at  p.  282; 
and  the  judgment  of  Lord  Ualsbury  in  The  Sara, 
14  App.  Cas.,  at  p.  216.  It  is  not,  in  my  opinion, 
inconsistent  with  these  views  that,  while  there  is  a 
lien  on  a  ship  for  the  dama^  done  by  her,  there  may 
be  no  lien  in  favour  of  an  mjured  ship  in  oases  like 
T?i€  Zeta,  where  tiie  reasons  which  have  led  to  the 
recognition  of  a  lien  on  a  ship  are  not  applicable. 
The  next  and,  in  my  opinion,  the  real  questicm 
the   case   is   whether   the  daim  of  the   boaid 
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has  precedence  over  the  prior  lien  of  the  salvors. 
That  salvors  have  a  lien  was  not  disputed. 
In  the  oases  for  a  very  long  time  past  when 
a  lien  for  salvage  is  spoken  of  it  is  always 
treated  as  if  there  was  no  question  but  that 
there  is  a  maritime  lien  for  salvage.  It  is 
probably  natural  that  the  idea  of  this  lien  should 
have  developed  more  readily  than  that  of  a  lien  for 
damage.  Tnere  is  no  reported  case  so  far  as  I  am 
aware  in  which  the  question  has  been  raised  and  con- 
sidered whether  a  lien  for  damage  takes  precedence 
of  a  prior  lien  for  salvage  or  not.  There  is,  however, 
the  xMtfsage  from  Lord  Watson's  judgment  in  Currie 
V.  McKnight  which  I  have  quoted  above.  It  is 
possible  that  Lord  Watson  had  not  fully  considered 
this  point,  but  his  judgments  are  always  so  full  of 
learning  and  care  that  1  do  not  think  he  would  have 
expressed  himself  in  these  terms  if  he  had  felt  any 
doubt  about  the  matter.  AH  the  text  writers  to 
whose  works  I  have  been  referred  give  the  precedence 
to  the  claim  for  damage:  see  Williams  and  Bruce 
(2nd  ed.)>  p*  80;  Maude  and  PoUodc's  Merchant 
Dhipping,  by  Baron  Pollock  and  Bruce,  J.,  (4th  ed.^, 
p.  619 ;  Madachlan  on  Merchant  Shipping  (6t]i  ed.}, 
pp.  740,  741 ;  Coote's  Admiralty  Practice,  1868,  p. 
138;  Abbott  on  Shipping  (13th  ed.),  p.  871,  by 
Budmill,  J.,  and  Mr.  Langley;  and  Admiralty 
Jurisdiction  and  Practice  in  County  Courts,  by 
Dr.  Baikes  and  Mr.  Eilburn,  p.  123.  I  have 
referred  to  several  American  text-books,  but  cannot 
find  any  discussion  of  the  point  in  them.  In  some  of 
the  works  I  have  mentioned  the  following  oases 
are  cited:  The  Aline,  1  W.  Bob.  Ill;  The  Benares, 
7  Notes  of  Cases  Supplement,  50 ;  Cargo  ex 
Galam,  B.  &  L.  181 ;  AUomey-Qtfneral  v. 
Norstedt,  3  Price  137,  but  none  of  these  cases 
appear  to  me  to  be  in  point  on  the  proposition  in 
question  for  which  they  are  cited.  There  is  tiberef ore 
this  consensus  of  English  text  writers,  and  no  case  to 
be  found  in  which  damage  has  ever  been  postponed 
to  prior  salvage.  It  would  seem  dear  that  maritime 
liens  may  be  divided  into  two  dasses — ^first,  liens 
arising  ex  ddicto,  and,  secondly,  liens  arising  ex  con- 
tradu  or  quasi  ex  contractu.  It  is  almost  obvious  that 
liens  of  the  latter  class  must  in  general  rank  agunst 
the  fund  in  the  inverse  order  of  their  attachment  on 
the  res.  They  are  liens  in  respect  of  daims  for 
services  rendered,  and  it  is  reasonable  that  services 
which  operate  for  the  protection  of  prior  interests 
should  be  privileged  above  those  interests.  Thus  in 
the  present  case  (subject  to  a  point  which  will  be 
dealt  with  hereafter)  the  second  set  of  salvors  are  pre- 
ferred to  the  first  because  the  first  share  in  the  later 
benefit  conferred  on  the  ccmimon  subject  of  the  liens. 
It  is  also  dear  that  liens  arising  ex  delicto  take  prece- 
dence over  prior  liens  arising  ex  contrcutu.  The 
reasons  for  this  are  pointed  out  oy  Dr.  Lushington  iu 
The  Aline,  1  W.  Bob.  Ill,  at  p.  118.  The  prindpal 
one  appears  to  be  that  the  person  having  a 
right  of  lien  ex  coniractu  becomes,  so  to  speak,  a  pait 
owner  in  interest  with  the  owners  of  the  vesseL  He 
has  chosen  to  enter  into  relationship  with  the  vessel 
for  his  own  interests,  whereas  a  person  suffering 
damage  by  the  negligent  navigation  of  a  ship  has  no 
option.    Beparation  for  wrongs  done  shonld  come 
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fini ;  otherwise  the  injured  party  might  be  unable  to 
BataBfyhiB  daim  out  of  the  res  wiuout  pajring  off 
prior  diaims  which  arise  ia  such  drcumstances  that 
the  olaimantB  may  be  ooiuidered  to  haye  cbosen  to  run 
the  risk  of  subsequent  events  affecting  their  claims. 
It  has  even  been  held  that  the  maritime  lien  for 
damage  takes  precedence  of  the  lien  of  the  seamen 
for  wages  earned  by  them  since  a  collision :  The  Elin^ 
31  W.  B.  736,  8  P.  D.  129.  It  was  argued  before 
me  that  salvage  daims  were  not  on  the  footing  of 
claims  arising  ex  contractu,  and  that  on  grounds  of 
public  policy  thf  y  should  have  precedence  over  subse- 
quent damage  daims.  The  right  to  salvage  may, 
out  does  not  necessarily,  arise  out  of  contract.  As 
the  late  Lord  Hannen  said:  '*It  is  a  legal  liability 
arising  out  of  the  fact  tbat  property  has  been  saved 
that  uie  owner  of  the  property,  who  has  had  the 
beoeAt  of  it,  should  make  remuneration  to  those  who 
have  conferred  the  benefit  upon  him,  notwithstanding 
that  he  has  not  enter»*d  nto  any  contract  on  the 
subject":  The  Five  Steel  Bofgea,  15  P.  D.  142,  at 
p.  146,  38  W.  B.  Dig.  192.  To  this  may  be  added 
that  iialvag4  is  not  governed  merdy  by  a  regard  to 
benefit  recdved,  but  also  on  grounds  of  public  policy 
by  a  due  regard  to  the  interests  of  commerce  and 
humanity.  At  the  same  time  the  right  to  proceed 
against  the  re<  is  to  obtain  payment  of  the  reward 
given  for  services  rendered,  and  the  salvors  have  had 
the  option  of  rendering  their  services,  and  in 
dedding  to  render  them  are  in  a  position  to  condder 
the  risks  they  may  run  in  recovering  thdr  reward, 
and  whether  or  not  it  is  advisable  to  render  the 
Bervioes.  From  the  time  of  rendering  the  services 
they  are  practically  in  the  same  rdative  podUon  as  a 
creaitor  who  has  obtained  a  lien  strictly  ex  contractu, 
and,  w^e  taking  precedence  over  prior  daims  ex  con- 
traehi  aad  prior  salvages,  in  my  opinion  the  con- 
nderations  I  have  referred  to  show  tnat  their  claims 
should  be  postponed  to  subsequent  damage  claims, 
and  in  my  juagment  it  is  in  the  best  interests  of 
oazeful  navigation  that  this  should  be  so.  I  can 
■ee  no  satisfactory  ground  on  whidi  the  daims  of  an 
injured  party  should  be  postponed  to  the  daim  of 
one  who  seelu  to  obtain  a  benefit  for  prior  services 
rendered  to  what  is  in  this  court  conunonly  spoken  of 
as  the  "  wrooedoing  vessd."  Such  prindple  as  can 
be  applied  and  general  considerations  are  in  my  judg- 
ment the  other  way,  and  even  if  the  damage  in  this 
case  did  not  give  rise  to  a  maritime  lien  but  only  to  a 
right  to  proceed  in  rem,  it  seems  to  me  that  tiie  latter 
right  should  be  enforceable  in  priority  to  the 
salvage  daims.  For  all  practical  purposes  in  a  case 
where  the  damage  comes  last  the  position  of  the 
injured  party  so  far  as  regards  claims  arising  prior  to 
the  damage  is  much  the  same  whether  he  has  a  lien  or 
only  a  right  of  process.  I  may  sum  up  these  remarks 
thus :  Tl^re  is  a  right  to  arrest  a  ship  to  obtain  repara- 
tion for  damage  done  by  her  which  is  not  affected  by 
prior  daims  against  her  arising  from  hypotibiecations, 
which  create  interests  in  her  along  with  those  of  her 
owners.  The  right  was  no  doubt  enforced  by  the  High 
Court  of  Admiralty  before  the  doctrine  was  entertained 
in  the  case  of  The  Bold  Buccleugh  that  there  was  a 
maritime  lien  for  damage,  and  as  regards  such  prior 
claims  the  right  aforesaid  would  not  seem  to  depend 
on  the  existence  of  a  maritime  lien  for  damage.  A 
salvage  daim  may  be  regarded  as  if  tiiere  had  been  a 
hypothecation  to  secure  the  reward  to  the  salvors  for 
services  rendered,  and  that  reward  ought  not  to  be 
recovered  against  the  re$  to  the  detriment  of  a 
daimant  in  respect  of  subsequent  damage.  The 
matter  is  of  importance  when  it  is  not  possible  or 
convenient  to  proceed  against  the  owners  personally, 
and  it  would  be  unreasonable  and  inequitable  to 
satisfy  out  of  the  res  a  claim  for  a  reward  for  prior 


salvage  services  which  the  salvors  elected  to  render  in 
preference  to  a  claim  in  respect  of  damage  done.  The 
last  point  to  deal  with  is  that  rdating  to  the  claims  of 
the  salvors  inter  «e.  Unless  there  is  something  to 
prevent  the  prindples  aforesaid  from  applying  the 
daim  of  the  tugs  is  to  be  preferred  to  that 
of  The  Caledonian,  But  counsd  for  the  latter 
vessel  contended  that  in  consequence  of  the 
dednon  in  the  case  of  The  Devonian  the  daim 
of  The  Prairie  Cock  could  not  have  precedence 
over  that  of  The  Caledonian,  and  that  as  The 
Sea  Cock  belongs  to  the  same  owners  as  The  Prairie 
Cock  the  daims  of  The  Sea  Cock  so  far  as  her  owners 
are  concerned  also  could  not  have  precedence*  To 
succeed  in  this  contention  it  was  practically  admitted 
that  it  must  be  shown  that  the  owners  of  The  Prairie 
Cock  and  The  Sea  Cock  and  the  master  and  crew  of  tiie 
former  could  not  recover  salvage  against  The  Veritas. 
But  the  tugs  have  recovered  judgment  for  their  services 
in  their  suit,  the  question  of  priorities  only  being 
reserved,  and  the  owners,  master,  and  crew  of  The 
Caledonian  did  not  raise  any  objection  in  that  suit  to 
the  plaintiffs  therein  recovering  judgment.  They  did 
not  intervene  until  after  judgment,  although  they  had 
previoudy  entered  a  caveat  against  payment  out  of  the 
proceeds.  The  judgment  appears  to  condude  them 
now.  The  ground  upon  which  it  was  sought  to 
make  out  the  point  for  The  Caledonian  was  by 
applying  the  deduon  of  the  court  in  the  case 
of  the  coUidon  between  The  Devonian  and  The 
Veritas  that  The  Verittu  was  to  blame  by  reason 
of  the  wrong  exhibition  of  lights  on  her  tug,  The 
Prairie  Cock.  I  do  not  consider  it  necessary  to 
examine  the  said  deddon  at  any  length.  It  is 
suffident  to  notice  that  there  was  no  finding  that  the 
absence  of  the  second  masthead  light  in  fact  contri- 
buted to  the  collidon,  and  unless  it  did  the  fact  that 
The  Veritas  was  hdd  to  blame  under  section  419, 
sub-section  4,  of  the  Merchant  Shipping  Act,  1894, 
does  not  appear  in  the  circumstances  to  make  the  tug 
guilty  of  negligence  which  caused  the  collision  so  as 
to  deprive  the  tug  of  the  right  to  sidvage  for 
subsequent  services  when  the  vessel  was  bdng  moved 
with  the  object  of  beaching  her.  As  the  control 
rested  with  the  pilot  of  The  Veritas,  whatever  were 
the  strict  statutory  obligations,  it  would  have  been 
rather  hard,  in  the  circumstances,  to  hold  the  tug 
respondble  to  the  tow  for  negligence  as  between  the 
tug  and  tow.  I  need  not,  nowever,  go  into  this 
question  any  further,  owing  to  the  finding  of  the 
court  being  as  above  stated,  and  the  fact  that  the 
judgment  was  recovered  by  the  tugs  without  any 
objection  by  The  Caledonian,  The  result  is  that,  in 
my  judgment,  the  daim  of  the  Mersey  Docks  and 
Harbour  Board  comes  first;  then  the  claim  of  the 
tugs ;  and  lastly  that  of  The  Caledonian ;  and  pay- 
ment out  mutt  be  made  accordingly. 

Solidtors,  Thompson  &  McMaster,  Liverpool,  for 
the  tugs ;  Bowcliffes,  BawU,  &  Co,,  for  W.  C,  Thome, 
Liverpool,  for  the  Mersey  Dodcs  and  Harbour  Board ; 
Hill,  Dickinson,  &  Co,,  for  The  Caledonian, 
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iECoutt  of  Appeal. 


From  Chan.  Div.  ^ 

Vanghan  Williams,  Bomer,  i  Not.  5. 

and  Cozeos-Haidy,  L.JJ.)    ) 

Pepin  v,  Bbuyebe.  (a.) 

Conflict  of  laws — Domiciled  foreigner — Unattested  will 
—  Leaseholds  —  Administration  with  will  annexed 
—Lex  rei  aiied^Wills  Act,  1837  (1  i^ict.  c.  26), 
s,  9. 

The  2oiU  of  a  foreigner  domiciled  abroad,  though  valid 
according  to  the  lex  domicilii,  and  though  admitted  to 
probate  in  England,  will  not  pass  the  heneficiil  interest 
of  leaseholds  in  England  unless  executed  in  accordance 
with  theformalUi^  required  by  the  Wills  Act* 

Decision  of  Kekewich,  J.  (48  W.  B.  671,  [1900]  2 
Ch.  504),  affirmed. 

This  was  an  appeal  from  a  decision  of  Kekewich, 
J.  ([reported  48  W.  E.  671,  [1900]  2  Ch.  504). 

The  action  was  sec  down  for  argument  on  the 
following  question  of  law:  Whether  the  beneficial 
interest  of  Charles  Villette,  a  domiciled  French 
subject,  in  a  leasehold  house  in  Eogland  passed  by 
virtue  of  his  unattested  will  to  the  defendant  Charles 
Lamaude,  the  specific  legatee  thereof,  or  whether  the 
testator  died  intestate  as  to  his  beneficial  interest  in 
the  said  house.  • 

For  the  purpose  of  this  question  the  facts  were 
agreed  as  follows : 

Charles  Villette  was  a  French  subject  haviag  his 
domioil  of  origin  in  France,  and  at  the  respective 
dates  of  his  will  and  death  he  was  domi(nled  in 
France.  At  those  dates  he  was  beneficially  entitied 
to  four-fifteenths  of  a  leasehold  house  in  Bond-street, 
the  said  four-fifteenths  having  been  demised  for  a 
term  of  forty  year*  (perpetually  renewable  upon  the 
payment  of  a  fine)  to  F.  B.  Gamett,  by  whom  they 
were  held  in  trust  for  Villette. 

On  the  15th  of  May,  1890,  Villette  made  in  France 
a  holograph  will  in  the  French  form  and  language 
whereby  he  appointed  the  defendant  E.  P.  Bruyere 
his  universal  legatee  upon  condition  that  he  satisfied 
certain  legacies  therein  mentioned  and  paid  the 
testator's  debts,  and  among  the  legacies  comprised  in 
tbe  will  was  a  specific  bequest  to  the  defendant 
Lanaude  of  the  four-fifteenths  of  the  house  in 
question. 

The  will  was  not  attested  but  it  was  valid  by  the 
law  of  France.  The  testator  died  in  Paris  on  the  24th 
of  September,  1895. 

On  the  5th  of  February,  1897,  letters  of  administra- 
tion with  tbe  will  or  a  translation  thereof  annexed  of 
the  personal  estate  of  the  testator  were  granted  out 
of  the  Principal  Begistry  of  the  Probate  Division  in 
England,  to  tiie  defendant  Bruyere. 

The  plaintiffs  represented  the  next-of-kin. 

Kekewich,  J.,  held  that  the  leaseholds  being  part 
of  the  soil  of  England,  and  therefore  as  much  an 
interest  in  land  as  if  they  were  freehold,  were  not 
disposed  of  by  a  will  which  did  not  comply  with  the 
formalities  prescribed  by  the  Wills  Act,  and  this 
notwithstanding  the  will  had  been  admitted  to  pro- 
bate in  England. 

The  spe^c  legatee  appealed. 

Mackay  (Warringtor^,  K.C,  with  him),  for  the 
specific  legatee. 


(a.)  Beported  by  S.  E.  Williams,  Esq.,  Barrister- 

at-Law. 


P.   0,  Latvrence,  K.C.,  and  Jason  Smith,  for  the 
next-of-kin. 

Vaxtghan  Williams,  L.  J.,  said :  The  question  raised 
in  this  oase  is  whether  leasehold  property  can  be 
treated  as  personalty  so  that  the    domicU   of  the 
testator  will  govern  uie  dispoiition  of  the  beneficial 
interest  in  such  leaieholds.    In  my  opinion  the  judg- 
ment of  Kekewich,  J.,  was  right.    Speaking  for  my- 
self it  does  not  seem  to  me  to  be  necessary  to  go 
further  than  the  case  of  Freke  v.  Lord  Garbtry,  21 
W.  B.  835,  L.  B.  16  Eq.  461,  the  head-note  of  which 
is  as  follows :  "  The  validity  of  a  testamentary  dis- 
position of  an  English  leasehold  is  governed  by  the 
law  of  England  and  not  by  the  law  of  the  testator's 
domicile"    The  whole  basis  of  the  judgment  of  Lord 
Selbome  in  that  case  is  tiiat  although  a  leasehold  is  a 
chattel  interest  for  testamentary  purposes  it  must  for 
the  purpose  of  disposition  be  treated  as  land  and  be 
governed  by  the  lex  loci.    As  I  have  already  said  I  do 
not  think  it  necessary  to  go  farther  than  the  case  of 
Freke  v.  Lord  Carbery,  but  I  will  call  attention  to  the 
case  of  Duncan  v.  Lawson,  37  W.  B.  524,  41  Ch.  D. 
394,   which  seems  to  cover  the   present    case.     In 
that  case  Kay,  J.,  said :    "  But  the  lex  loci  governs 
the  devolution  of  immobilia  in  case  of  intestacy,  just 
as  it  does  of  freehold  property    .    .    •    The  executor 
is  merely  the  hand  to  effect  the  distribution  of  per- 
sonal estate.    As  to  the  persons  entitled  under  the 
distribution  to  succeed  to  the  undUposed-of  leaseholds, 
the  lex  loci  must  Rovem  or  it  would  practically  have 
no  effect  at  all.    The  matter  is  more  clear  if  you  take 
the  oase  of  an  absolute  intestacy,  where  no  executor 
has  been  appointed.    As  to  EagUsh  leaseholds  the 
Probate  Court  in  England  wouM  in  that  case  be 
c  idled  in^  to  appoint  an  administrator.    No  doubt 
such  administrator  would  be  chosen  from  the  next- 
of-kin  according  to  English  law,  and  it  would  be  his 
duty,    subject   to  the  satisfaction  of  the  testator's 
debts,  probate  duty,  and  the  like,  to  distribute  tiie 
leaseholds  among  the  persons  entitled.    At  this  stage 
of  the  proceeding  the  lex  loci  must  determine,  inde- 
pendentlv  of  the  testator's  domicil,  to  whom  suoh 
distribution  must  be  made."    It  is  quite  plain  tibat 
Kay,  J.,  in  that  case  assumed  everything  that  is 
necessary  to  decide  the  present  oase.    The  oase  of 
De  Fogassieras  v.  Duport,  11  L.  E.  Ir.  123,   is  also 
almost  identical  with  the  present  case.    See  what  a 
strong  case  that  was.    There  the  wU.1  of  a  domiciled 
Frenchman  was  held  bad  because  it  did  not  follow 
French  law,  but  although  bad  as  to  personalty  it 
was   held   to   be   good   as   to   leaseholds,    becaose 
it  complied  with  the  lex  loci  rei  sites.    Nothing  could 
be  stronger  to  show  that  a  lease  is  immovable  property, 
and  subject  to  the  lex  loci.    Warren,  J.,  in  that  oase 
said :  *'  How  does  the  law  stand  as  regards  tbe  lease- 
holds, the  immovable  personal  estate  iu  Ireland? 
Mr.  Jarman's  opinion  was  that  ti^s  species  of  property 
was  governed  by  the  lex  loci  in  the  same  manner  as 
lands  held  for  a  freehold  tenure.    It  appears  from 
the  note  to  Jarman  that  later  text  writers  did  not 
concur  with  Mr.  Jarman.    But  the  matter  does  not 
depend  on  the  views  of  text  writers,  for  [in  Freihe  v. 
Lord    Carbery,  Lord   Selbome  decided   that  testa- 
mentary dispositions  of  an  English   leasehold   are 
governed  by  the  law  of  England— i.e.,  the  lex  loci  rei 
sitcB,  and  not  by  the  law  of  the  testator's  domicil.    In 
re  Gentili,  Ir.  Bep.  9  Eq.  541,  this  court  acted  on  the 
same  principle."    The  decree  in  that  case  which  is  set 
out  in  the  report,  makes  the  point  even  still  more 
dear.    The  appeal,  therefore,  fculs. 

BoMER  and  Cozens-Haedt,  L.JJ.,  agreed. 

Appeal  dismissed. 

Solicitors,  Baker  &  Nairne  ;  Berbelet, 
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Stsakship  Balmo&al  Go.  (LnfixED)  v.  Marten. 


GoxTBT  OF  Appeal. 


(A.  L.  Smith,  M.B.,  andVaughan  >       Aug.  9, 1901. 
WiUiama  and  Stirling,  L.JJ.]    ) 

Steakship  Balmoral  Go.  (Limited)  v.  Marten,  (a.) 

Tnaurancet  Marine — General  average — Policy  on  ship 
valued  at  £33,000— SAtp  found  of  the  value  of 
£40,000 — Liability  of  underwriters. 

The  plaintiffs  insured  their  ship  Balmoral  with  the 
defendant  and  other  underwriters^  the  value  of  the  ship 
by  agreement  being  put  at  £33,000. 

During  tJie  currency  of  the  policy  The  Balmoral 
received  certain  salvage  services  in  respect  of  which  a 
salvage  avxtrd  vms  made  in  the  Admiralty  Court  against 
the  ship,  freight,  and  cargo,  and  certain  general  average 
expenses  were  also  incurred. 

In  a  salvage  a^stion  the  value  of  the  ship  was  proved  by 
her  owners  to  be  £40,000,  and  the  average  adjusters 
accepted  that  figure  as  the  contributory  value  of  the  ship 
for  the  purpose  also  of  the  general  average.  The  ship- 
oumers  sought  to  recover  from  the  underwriters  the  whole 
of  the  ship^s  proportion  of  the  salvage  and  p/  the  general 
average  contribiUion, 

Held,  on  appeal^  affirming  the  decision  of  Bigham,  J., 
49  IF.  R.  137,  [1900]  2  Q.  B.  748,  that  the  underuoriters 
were  liable  only  to  pay  thirty -three- fortieths  of  the 
£40,000.  the  proportion  which  the  value  in  the  policy 
bore  to  the  actual  value  on  which  the  statement  had  been 
made* 

Appeal  by  the  plaintifPd  from  a  judgment  of 
Bigham,  J.,  in  an  action  to  recoyer  a  loss  under  a 
policy  on  the  plaintiffs'  ship  Balmoral  subscribed  by 
the  defendant  and  others,  under  vmters  at  Lloyd's. 

The  facts  and  arguments  sufficiently  appear  from 
the  oonsidered  judgments  of  the  court. 

Joseph  Walton,  K,C,,  and  D,  C,  Leek,  for  the 
plainliffB. 

Fickford,  K,C,,  and  ScrvUon,  K,C,,  for  the  de- 
fendant. 

The  judgment  of  the  Master  of  the  BoUs  was  read 
by 

Btebling,  L.J. — Li  this  case  the  plaintiffs  insured 
their  ship  with  the  defendant  for  the  sum  of  £33,000, 
the  ship  in  the  policy  being  valued  at  the  agreed  sum 
of  £33,000.  Daring  the  time  covered  by  the  policy 
an  average  loss  was  sustained  which,  taking  the  diip 
at  its  real  value  of  £40,000,  and  not  at  its  agreed 
value  of  £33,000,  amounted  to  the  sum  of  £56,  and  a 
salvage  award  had  also  to  be  paid  by  the  plaintiffs, 
which  amounted  to  the  sum  of  £472,  taking  tihe  ship 
at  its  real  value  of  £40,000,  and  not  at  its  agreed 
value  of  £33,000.  The  question  is  whether  the 
plaintiffs  can  recover  from  the  defendant  upon  tiiis 
policy  the  whole  of  either  of  these  two  amounts. 
Bigham,  J.,  has  held  that  they  cannot,  and  I 
think  for  the  reason  hereafter  given  that  Bigham, 
J.y  is  right.  It  is  not  denied  that  his  judgment 
is  in  accordance  with  the  practice  in  vogue  in  this 
country,  when  a  ship  is  valued  in  a  policy  by  agree- 
ment A  the  parties  at  less  than  its  rieX  value.  I  am 
aware  that,  if  it  be  shown  that  a  practice  is  erroneous, 
it  is  not  binding  upon  me  {Atwood  v.  Sellar,  27  W.  B. 
726,  28  W.  B.  604,  4  Q.  B.  D.  342, 5  Q.  B.  D.  286,  and 
Svendsen  v.  Wallace,  10  App.  Gas.  404,  33  W.  B.  Dig. 
200} ;  and  I  also  know  that  the  practice  in  America  is 
not  tiie  same  as  here.  But  what  is  it  that  the  plain- 
tiffs are  seeking  to  do  P  They  are  carrying  in  upon  a 
valued  policy  claims  based  not  upon  the  agreed  value 
between  the  parties  of  the  thing  insured — namely, 

(a.)  BeportM  by  Erskine  Bbid,  Esq.,  Barrister- 

at-Law, 


upon  a  value  of  £33,000,  but  upon  a  value  of  £40,000. 
In  my  judgment,  the  agreed  value,  apart  from  fraud, 
is  bindUig  Detween  the  assured  and  the  underwriter 
whenever  a  claim  is  made  by  the  ooe  against  the  other 
upon  a  valued  policy,  and  it  is  not  competent  for  the 
assured  any  more  than  for  the  underwriter  to  open 
the  value  agreed  to  in  the  policy.  The  under  tmter's 
answer  to  the  claim  now  made  by  the  plaintiffs  is  this : 
My  liability  to  you,  by  agreement  between  you  and 
me,  was  to  be  based  upon  the  ship  insured  being  of 
the  value  of  £33,000,  no  more  and  no  less,  and  I  am, 
therefore,  not  liable  to  pay  claims  based  upon  a  value 
of  £40,000.  I  think  this  is  a  good  answer,  and  for 
these  reasons  I  think  the  practice  in  existence  in  tibds 
coimtry  is  correct,  and  that  the  judgment  of  Bigham, 
J.,  is  right,  and  that  this  appeal  should  be  dismissed, 
with  costs. 

Yaughan  Williams,  L.  J.— In  this  case  the  ship 
Balmoral  was  insured  for  £33,000,  and  was  valued  in 
the  policy  at  the  same  sum.  During  the  currency  of 
the  policy  a  general  average  loss  was  sustained,  and  the 
salvage  claim  had  to  be  paid  by  the  owners  under  a 
salvage  award  for  salvage  services  to  the  ship.  The 
real  value  of  the  ship  for  the  purpose  of  the  salvage 
award  and  at  the  time  of  making  up  the  average 
statement  was  taken  to  be  £40,000.  This  value  of 
£40,000  was  agreed  upon  as  the  value  of  the  ship 
between  the  owners  and  the  salvors,  the  amount  being 
a  compromise  to  save  the  expense  of  a  valuation.  In 
adjusting  the  general  average  and  salvage  charges 
the  adjusters  took  the  contributory  value  of  the  ship 
at  £40,000,  but  treated  the  genend  average  and  the 
salvage  charge  differentiy.  They  charged  the  whole 
of  the  salvage  charges  to  the  ship,  but  made  the 
insurance  for  £33,000  pay  only  33-40ths  of  the  total 
share  of  the  general  average  falliog  on  the  ship,  l^e 
underwriters  contended  that  they  weie  only  liable  to 
pay  salvage  charges  to  the  extent  of  3d-40ths,  as 
the  ship  was  valued  in  the  policy  at  £33,000  and  not 
at  £40,000,  and  this  action  was  brought  to  determine 
the  extent  of  the  liability  of  the  underwriters.  Mr. 
Danson,  an  average  adjuster,  gave  evidence  that  there 
was  a  well-known  practice  amongst  IhigUsh  under- 
writers that  when  a  vessel  was  insured  for  a  sum  lets 
than  the  contributory  value  upon  which  general 
average  was  adjusted  or  lees  ^an  the  amount  at 
which  the  vessel  was  valued  in  a  salvage  action,  the 
underwriters  were  only  liable  to  pay  in  the  propor- 
tion of  the  insured  value  to  the  contributory  value  or 
salvage  value.  The  case  is  not  free  from  difficulty. 
The  policy  is  a  valued  policy  on  the  ship.  Both  sides 
are  agreed  that  as  between  the  underwriters  and  the 
shipowners,  the  parties  to  the  policy,  the  policy  value 
cannot  be  opened,  but  each  side  says  that  the  other  is 
making  a  claim  inconsistent  with  the  valued  policy. 
The  shipowners  say  that  according  to  the  terms  of 
the  policy  the  ship  is  between  themselves  and  the 
underwriters  a  fully-injured  ship,  and  that  the 
underwriters  cannot  consistentiy  with  the  policy 
maintain  that  the  ship  is  only  insured  to  the  extent  of 
33-40ths,  or  that  the  shipowners  are  their  own  insurers 
to  the  extent  of  7-40ths.  On  the  other  hand,  the 
underwriters  say  that  they  iosured  the  ship  on  the 
basis  of  the  ship  being  worth  £33,000,  and  that  the 
shipowners  have  no  right  to  ask  them  to  pay  on 
the  footing  of  the  ship  beiog  worth  £40,000. 
Bigham,  J.,  decided  in  favour  of  the  contention  of  the 
underwriters,  chiefly  on  the  ground,  I  think,  of  Mr. 
Danson's  evidence,  which  proved  undoubtedly  that 
there  was  a  well-known  practice  in  Eogland  amonsst 
underwriters  and  average  adjusters  "v^ereby,  if  Sie 
policy  value  of  the  ship  is  less  than  her  contributory 
value  adopted  in  the  average  adjustment,  or  less  tiian 
the  amount  at  whish  the  ship  was  valued  in  a  salvage 
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action,  the  same  proportionate  rebate  is  made  npon 
the  average  assessment  against  the  ship  when  indem- 
nity, is  sought  against  the  nnderwriters,  unless  other- 
wise provided  in  the  policy.  In  my  judgment  it  is 
neoessary,  in  order  to  arrive  at  a  decision  between 
these  respective  contentions,  to  ascertain  the  nature 
of  the  claim  of  the  insured  owner  in  cases  where  there 
has  been  either  a  general  average  sacrifice  or  payment 
of  general  average  contribution,  or  payment  of  the 
whole  or  a  contributory  share  under  a  salvage  award.  In 
each  of  these  oases  the  claim  of  the  insured  owner  is  a 
claim  for  a  loss  by  perils  of  the  sea ;  either  something 
has  been  sacrificed  to  avert  a  peril  for  the  benefit  of 
all  or  salvage  has  been  paid  for  the  benefit  of  all.  But 
there  is  an  obvious  difiPerence  in  the  links  of  the  chain 
of  cause  and  effect  between  a  case  where  masts  have 
been  sacrificed  or  cargo  jettisoned  to  avert  a  peril 
of  the  sea,  and  a  case  where  the  loss  consists  of  the 
sum  which  has  to  be  contributed,  so  as  to  distribute 
the  burden  of  the  general  average  sacrifice  or  the 
burden  of  the  salvage  award.  In  tbe  former  case  a 
part  of  the  ship  or  cargo  has  been  lost  by  volun- 
tary sacrifice  necessitated  by  perils  of  tiie  sea, 
whereas  in  the  latter  case  it  is  impossible  to 
say  what  loss  there  has  been  until  the  general 
average  contribution  has  been  adjusted  or  until 
the  salvage  award  has  been  made  and  the  burden 
of  it  distributed.  It  is  argued  that  this  differ- 
ence affects  the  nature  and  measure  of  the  loss 
as  between  the  underwriters  and  the  insured  owner, 
and  also  affects  the  right  of  the  insured  owner  to 
recover  from  the  underwriters  the  whole  of  the  loss 
by  perils  of  the  sea  without  reference  to  contribution 
from  other  owners  who  have  had  the  benefit  of  the 
sacrifice,  leaving  the  underwriters  to  get  a  con- 
tribution from  such  owners  by  virtue  of  subrogation. 
To  a  certain  extent  this  is,  I  think,  plainly  true. 
Losses  for  which  underwriters  are  liable  without  any 
adjustment  and  losses  for  which  underwriters  are 
liable  only  after  adjustment  differ  in  two  respects. 
The  former  can  be  recovered  as  particular  average 
losses,  which  the  latter  sreneraUy  cannot.  The 
former  losses  fall  within  tiie  rule  in  Dickenson  v. 
Jardiney  16  W.  B.  1169,  L.  B.  3  C.  P.  639,  in  which 
it  was  decided  that,  iu  a  case  of  jettison  of  goods 
entitling  the  cargo-owners  to  general  average  con- 
tribution from  the  owners  of  we  ship,  the  insured 
csrgo-owner  is  entitled  to  recover  from  the  under- 
writers the  whole  amount  insured  without  having 
first  collected  the  contribution  to  whi^  he  was 
entitled  from  the  ship  and  other  owners  of  cargo, 
and  tiiat  the  underwriters,  having  paid  the  cargo- 
owner,  would  be  entitied  to  stand  in  his  place  with 
respect  to  general  average  contribution,  whereas 
losses  for  which  the  underwriters  are  only  liable  after 
adjustment  clearly  cannot  be  sued  for  until  after 
adjustment,  and  then  only  to  the  extent  of  the 
insured  owners'  share  of  liability  according  to  the 
statement  of  the  average  adjusters.  The  decision  of 
Barnes,  J.,  and  of  the  Court  of  Appeal  in  The  Mary 
ThomaSt  [1894]  P.  108,  seems  to  make  it  dear  that 
underwriters  are  only  liable  for  general  average 
expenditure  after  adjustment,  and  to  the  extent  of 
the  contribution  due  according  to  the  average  state- 
ment from  the  insured  owner  of  ship,  cargo,  or 
freight,  as  the  case  may  be,  and  The  Mary 
Tlumuu  seems  also  to  establish  that  Dtckeneon  v, 
Jardine  has  no  application  to  such  a  case.  The 
Mary  Thomas,  however,  is  not  conclusive  as  to 
the  case  of  salvage  in  the  strict  sense  of  the 
word.  It  is  not  condusive  as  to  salva^e  by  a 
volunteer  independent  of  agreement,  for  it  will  be 
seen  that  in  The  Mary  Thomas  the  operations  after 
the  strandiog  were  done  under  the  orders  of  the 
master,  just  as  in  the  present  case  the  work  by  The 


Oamecock  was  done  under  the  master's  ordens.     In  all 
tiiese  cases  the  liability  of  the  underwriters  is  simply 
to  recoup  the  insured  owner  his  share  of  expenditure 
inouzred  by  the  master  for  the  benefit  of  all.    I  think, 
however,  tiiat  even  in  the  case  of  salvage  proper  the 
liability  of  tiie  underwriter  is  only  to  pay  the  share 
of   the  salvors'  remuneration  awarded  agaiiist  the 
owner  whom  he  has  insured  from  loss  by  pails  of  the 
sea.    The  outcome  of  all  this  is  that  neither  in  a  case 
of  general  average  oontribution  nor  in  the  oase  of 
salvage  proper  is  the  underwriter  a  guarantor  of  the 
contributions  due  under  the  average  statement,  or  the 
salvage  award,  from  the  other  owners  interested,  but 
still  the  loss  l^  ship  in  having  to  pay  salvage  is  not  a 
loss  dependent  on  the  salvage  being  for  the  benefit  of 
owners  other  than  the  shipowner:   see  Amonld  on 
Marine  Insurance  (3rd  ed.),  pp.  728-9.    It  is  a  direct 
loss  by  the  peril  of  the  sea,  which  the  salvors  are 
entitled  to  recover  from  each  owner  to  the  extent  that 
their  volimteer  services  have  benefited  him.      The 
liability  does  not  seem  to  me  to  arise  out  of  the 
equities  of  tiie  owners  inter  se  or  out  of  the  Hhodian 
Law.     To  that  extent  the  liability   of   the    ship- 
owner or  the  cargo-owner  or  other  owner,  as  the  case 
may  be,  to  pay  his  share  of  salvage  remuneration 
differs  from  his  liability  to  pay  his  snare  of  general 
average  loss,  and  resembles  a  loss  by  jettison.^  Salvage, 
however,  is  generally  not  expressly  named  in  marine 
policies,  but  it  is  to  be  remembered  that  the  liability 
of  the  underwriters  does  not  depend  on  the  words  of 
the  pobcy,  but  upon  salvage  bein^  made  by  the  law 
of  the  land  or  the  general  law  maritime  a  direot  and 
immediate  consequence  of  perils  of  the  sea.     Assuming 
that  salvage  is  a  psotial  loss  of  a  ship  by  perils  of  the 
sea,  which  can  oiuy  be  recovered  after  the  liability  of 
the  ship  has  been  determined  by  the  award  of  the 
court  fixing  the  share  of  liability,  and  that  the  under- 
writers can  in  no  case  be  subrogated  to  the  rights  of 
the  insured  owner,  and  that  therefore  so  much  of  the 
judgment  in  Dickenson  v.  Jardine  has  no  applioation, 
yet  there  remains  the  question  how  far  the  under- 
writers can  resist  payment  of  the  share  of  salvage 
which  the  ship  has  had  to  ^y.    It  is  a  loss  by  the 
perils  of  the  sea.     The  smp  had  had  to  pay  that 
amount.    Primd  facie  the  underwriters  are  bound  to 
indemnify  the  shipowner  against  this  loss.    What  is  it 
that  gets  rid  of  this  primd  facie  obligation  P     The 
suggMtion  is  that  it  is  got  rid  of  by  the  fact  that 
the  full  value  of  the  ship  has  been  agreed  in  the 
policy   at    £33,000,    and    the    salvage   award   has 
been   bated   on   a   value   of   £40,000.      It  is   said 
tiiat  this  agreement  estops  the  owner  as  a  party 
to  the  policy  from   enforcing  against   the   under- 
writers any  indenmity  against  a  loss  based  on  a  value 
inconsistent  with  that  viklue.     Secondly,  it  is  said 
that  the  rule  in  cases  of  partial  loss  is  to  ascertain 
the  proportion  of  the  contribution  of  the  ship  to  the 
total  salvage  expenditure  acording  to  the  vslues  and 
amounts  on  which  the  liabdity  of  the  ship  has  been 
fixed  by  the  court  whidi  disposed  of  the  salvage 
action,  and  that  then  the  liability  of  the  under- 
writers will  be  the  same  proportion  of  the  policy 
value.    It  may  be  that  this  is  a  convenient  rule  of 
thumb,  but  it  is  not  the  logical  outcome  holding  the 
parties  to  the  policy  to  be  bound  by  the  fig^ure  of 
policy  value;  and  it  is  to  be  recollected  that  the 
salvage  valuation  is  based  on  the  value  of  the  damaged 
ship  as  sfldved,  and  the  policy  value  is  the  viJue 
of  tiie  sound  ship.    In  the  case  of  Irving  v.  Manning, 
1  H.  L.  Cas.  287,  it  appears  by  the  opinion  of  the 
judges,  deliverdd  by  Patteson,  J.,  that  the  meaning 
of  a  valued  policy  is  not  that  as  between  the  parties 
to  the  policy  the  policy  value  shall  for  all  purposes 
be  tiJcen  to  be  the  value  of  the  ship,  but  only  that 
for  tiie  purpose  of  ascertaining  the  amount  of  com- 
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pensation  to  be  paid  to  the  assured  when  the  loss  has 
happened  the  ^oe  shall  be  taken  to  be  the  sum 
fixed.     The  judges,  haTing  sniTed  at   that   con- 
oliuion»  go  on  to  approve  the  doctrine  established  by 
Leung  V.  Backer ^   2  Burr.   1167,  that  on  a  vidned 
poHoy  ol  goods  the  amount  to  which  the  under- 
wziten  ought  to  be  held  liable  for  a  partial  loss  is  to 
be  ascertained  by  computing  such  a  proportion  of 
the  value  in  the  polW  as  the  difference  between  the 
price  for  which  sound  goods  would  have  sold  at  the 
port  of  delivery  and  that  for  whioh  the  damaged 
goods  actually  sold  bore  to  the  price  for  which  soimd 
goods  would  have  sold;  and  then  Patteson,  J.,  goes 
on  to  say :  "  But  the  extent  and  nature  of  the  lots 
beins  ascertained  by  this  comparison,  the  underwriter 
was  neld  liable  to  pay  the  proportion  so  ascertained 
of   the   Talue   in  the   policy"  (see  pp.  305,   306). 
This  is  not  the  way  in  which  losses  by  actual  damage 
to  the  ship  are  measured  for  the  purpose  of  ascertaining 
the  quantum  of  the  liability  of  the  uuderwiiters.    The 
underwriter  has  to  pay  the  whole  expense  of  repairs 
whether  the  policy  value  be  high  or  low,  less  one- 
third   for   new  work  substituted  for  old,  provided 
only  such   expenses  do  not  exceed  the  total  sum 
insured.    Now  ought  salvage  expuises  to  be  measured 
against  the  underwriters  on  the  basis  of  a  partial 
loss  of   goods  or  on  the  basis  of  repairs?    Apart 
from   the   established   practice  spoken   to   by  Mr. 
Danson,  I  should  have  thought  that  the  measure  of 
the  loss    against   which   the   underwriters  had   to 
indemnify  the  shipowner  was  the  actual  sum  which 
the  shipowner  had  to  pav  for  salvage,  and  that  this 
was  so  whether  the  valuation  in  tiie  policy  was 
above  or  below  the  actual  value.    Salvage  expenditnre 
is  the  sum  whioh  the  shipowner  had  to  pay  to 
lave  the  underwriters  from  a  total  loss.    I  does  not 
seem  to  nae  to  matter  how  that  sum  is  arrived  at. 
It  is  not  in  its  origin  a  computation  of  the  quantum 
of  oompensation  which  the  underwriters  have  to  pay 
the^  shipowner.    It  is  a  computation    of   the   sum 
which  the  shipowner  has  to  pay  to  save  the  under- 
writers from  a  total  loss— i.e.,  of  the  sum  which  the 
shipowner  has  to  ]^]r  to  save  the  ship  from  perils 
of  the  sea — and  this  is  clearly  a  direct  loss  by  perils 
of  the  sea.    But  the  evidence  seems  to  show  t£ftt  in 
the  case  of  salvage  daims  covered  by  a  poUoy  of 
insurance   the   Leivi»  v.  Rucker  measure   has  been 
applied  for   a   very   long   time,    and   with    much 
hesitation  I  am  concurring  in  affirming  the  decision 
of  Bigham,  J. 

STmuNG,  L.J.,  read  a  judgment  arriving  at  the 
same  conclusion. 

The  appeal  xoaa  accordingly  diimisaed  with  costa. 

Solicitors,  Lowlesa  &  Co* ;  WaUons,  Johnaon,  Buhh,  & 
WhaUon. 


mit^  iSotttt  of  3wt\tt. 


Aug.  8,  1901. 


Ohan.Diy.       ) 
Cozens-Hardy,  J.  ] 

Lowe  v»  Adams,  (a.) 

Landlord  and  tenant — Sporting  rights — Licence — Notice 
of  determination — Eeasonahle  notice. 

A  landlord^  hy  an  agreement  not  under  seal,  dated  the 
14U  of  May,  1896,  let  sporting  rights  for  a  certain  rent 
over  his  lands  to  two  tenants,  A.  and  B,,  for  the  term  of 
one  year,  and  hy  a  subsequent  letter,  dated  the  Z\st  of 

(a.)  Beported  by  J.  H.  Dayixs,  Esq.,  Bamster- 

at-Law. 


December,  1895,  agreed  to  a  redwAion  of  the**  annual " 
rent,  A .  and  B»  continued  to  enjoy  the  shooting  rights 
for  six  years,  paying  the  rent  agreed  upon.  Shortly 
before  the  sixth  year  was  up  A,  and  B,  were,  first 
verbally  and  subsequently  by  written  notice,  informed 
that  the  arrangement  would  be  revoked  a^  from  the  end  of 
the  sixth  year.  The  landlord  then  let  the  shooting  rigMs 
as  from  the  latter  date  to  C.  exclusively.  A,  and  B, 
however,  insisted  on  exercising  sporting  rights  over  the 
lands,  alleging  that  they  should  have  had  six  months* 
notice  of  the  determination  of  the  tenancy.  In  an  action 
brought  by  C,  for  an  injunction  to  restrain  A,  and  B, 
from  shooting  over  the  lands. 

Held,  that  the  rules^  as  to  notice,  applicable  to  a 
tenancy  of  corporeal  hereditaments  do  not  necessarily 
apply  to  incorporeal  hereditaments,  and  tTiat  reasonable 
notice  hcUL  been  given* 

On  the  14th  of  May,  1895,  B.  J.  H.  Beridge  agreed 
to  let  the  shooting  in  White  Ash  Wood,  Booking,  to 
Percy  Adams  and  Thomas  W.  King  for  the  term  of 
one  year  from  the  25th  of  March  then  last  past  to  the 
25th  of  March  next  following  at  a  rent  of  £23  per 
annum. 

The  agreement  was  apparently  not  under  ^  seal, 
though  there  was  a  wafer  opposite  Beridge's 
signature. 

On  the  31st  of  December,  1895,  Beridge  consented 
by  letter  to  the  reduction  of  the  rent  from  £23  to 
£21  per  annum. 

The  defendants  Adams  and  Kinff  exercised  thdr 
rii^hts  under  the  ag^reement  and  paia  the  rent  up  to 
March,  1901. 

On  the  23rd  of  March,  1901,  Beridge's  solicitor 
wrote  to  the  defendants  informing  them  that  Beridge 
intended  '*  to  revoke  the  licence  you  have  for  some 
time  exercised  in  respect  of  the  shooting.  •  •  • 
Will  you  be  good  enough  to  understand  that  the  said 
licence  will  be  and  is  revoked  as  from  the  25th  day  of 
March  instant." 

On  the  23rd  of  May,  1901,  Beridge  demised  the 
exclusive  shooting  rights  over  the  'Wiite  Ash  Wood 
and  otiier  properties  to  E.  A.  G.  Lowe  from  the  25th 
of  March,  1901,  at  a  yearly  rent  of  £50,  the  lessee 
covenanting  to  keep  at  least  one  gamekeeper  to 
preserve  the  game  on  the  said  lands. 

Percy  Adams  and  Thomas  W.  King  continued  to 
traverse  the  land  and  to  employ  a  gamekeeper  at 
their  own  cost  to  preserve  the  game.  It  was  alleged 
that  their  gamekeeper  interfered  with  Lowe  and 
his  gamekeeper,  and  tiie  present  action  was  brought 
for  an  injonction  to  restrain  Adams  and  King, 
their  servants  and  agents,  from  entering  upon  the 
lands  and  interfering  with  the  exclusive  shooting 
rights  of  Lowe.  The  question  to  be  decided  was 
whether  sufficient  notice  had  been  given  to  Adams 
and  King  so  as  to  determine  their  sporting  rights. 

Vernon  Smith,  K,C,,  and  Herbert  Jacobs,  for  plain- 
tiff, argued  tiiat  defendants  held  only  a  parol  hcenoe 
to  shoot  over  the  lands,  and  that  such  licence  was 
revocable  at  anv  moment:  Rex  v.  Inhabitants  of 
Homden'on'the-Hill,  4  M.  &  Sel.  562 ;  Wood  v.  Lead- 
bitter,  13  M.  &  W.  838;  Fitzgerald  v.  Firbanh,  [18971 
2  Cti.  96,  45  W.  R.  Dig,  57  ;  WiUmY.  Tavener,  [1901] 
1  Ch.  578,  49  W.  R.  Dig.  89. 

Eve,  K,C.,  and  Martelli,  for  the  defendants,  argued 
that  there  was  a  tenancy  from  year  to  year  which 
could  only  be  terminated  by  six  months'  notice  in 
writing,  in  the  absence  of  any  agreement  to  the 
contrary.  The  letter  of  the  3l8t  of  December,  1895, 
was  the  equivalent  of  an  agreement  of  which  there 
had  been  part  performance  by  the  payment  of  the 
rent.  The  decision  in  Wood  v.  Leadbitter  was  upset 
by  the  case  of  Walsh  v.  Lonsdale,  31  W.  R.  109,  21 
Cm.  D.  9. 
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Lowe  v,  Adams.— In  bb  Guyton  and  Bosbnbsbg'b  Gontbaot. 


High  Oou&t. 


Cozbns-Habdy,  J.,  stated  the  faoti,  and  proceeded : 
Now  yarious  points  have  been  raised  in  argument 
upon  which  I  do  not  think  it  necessary  to  express  a 
decided  opinion.  Whether  Wood  y.  Leadhitter  is  still 
good  law,  having  regard  to  WaUh  v.  Lonsdale,  is  very 
doubtful.  But  the  agreement  of  the  14th  of  May, 
1895,  was  something  more  than  a  mere  licence.  It 
conferred  a  right  to  shoot  and  to  carry  away  the 
game  nhot  {Fitzgerald  y.  Firhank),  and  it  was  reyoo- 
able  at  will.  Assuming  then  that  the  defendants 
could  not  have  been  lawfully  deprived  of  the  enjoy- 
ment of  their  shooting  rights  before  the  25th  of 
March,  1896,  what  was  their  position  after  that  day  P 
The  defendants  contend  that  by  payment  of  rent  they 
became  tenants  from  year  to  year,  and  were  entitled 
to  a  six  months'  notice  ending  on  the  26th  of  March, 
1902.  Now  a  general  occupation  of  land  was,  so  long 
ago  as  the  Year  Books,  held  to  be  an  occupation  from 
year  to  year,  and  the  tenant  could  not  be  turned  out 
without  ''reasonable  notice"  (Doe  d,  Martin  y.  Watts, 
7  T.  B.  83),  and  ''reasonable  notice"  has  been 
settled  to  be  half  a  year's  notice  ending  with  the 
period  at  which  the  tenancy  commenced.  This  whole 
doctrine  seems  to  have  owed  its  origin  to  the  prevalence 
of  a  strong  and  natural  feeling  of  the  justice  and  good 
policy  of  allowing  a  tenant  who  has  sowed  to  reap : 
Smith's  Leadir.g  Cases  (10th  ed.),  vol.  2,  p.  126.  But 
I  am  not  satisHed  that  the  rigid  rules  applicable  to  a 
tenant  of  corporeal  hereditaments  ought  to  be  applied 
to  the  enjoyment  of  au  incorporeal  hereditament 
such  as  I  have  to  deal  with. 

I  assume  in  favour  of  the  defendants  that  they  are 
entitled  to  **  reasonable  notice,"  esmiring  on  the  25th 
of  March.  If  so,  I  think  the  verbal  notice 
given  in  February,  or,  at  the  latest  in  the 
early  part  of  Mardi,  at  the  end  of  the  shootiuff 
season,  was  reasonable  and  sufficient.  I  do  not  fed 
boimd  to  hold  that  in  a  case  of  this  kind  six  months' 
notice  must  be  given.  It  is  not  necessary  to  say 
whether  the  written  notice  of  the  23rd  of  March  was 
sufficient,  or,  indeed,  whether  any  notice  was  required. 
It  may  well  be  that  the  proper  inference  to  be  drawn 
is  that  the  landowner  granted  successive  rights  each 
year  for  a  period  of  one  year,  ending  on  the  25th  of 
March,  and  that  no  notice  was  necessary.  The  restdt 
is  that,  in  my  opinion,  the  plaintiff  is  entitled  to  the 
relief  oUdmed  in  the  action.  The  defendants  must  pay 
the  costs  of  the  action. 

Solicitors  for  plaintiffs,  Qriffinhoofe  &  Brewster, 
for  E,  2>.  Burridge,  GoggeshalL 

Solicitors  for  defendanti,  Morris  &  Bristow,  for 
Harris,  Morton,  &  Harris,  Halstead. 


July  11,  24,  1901. 


Chan.  Div.       ) 
Cozens-Hardy,  J.  j 

In  re  GuYTON  AND  Bosbnbbrg's  Contbact.  (o.) 

Will — Construction — Devise  of  **aU  my  real  estate" — 
Outstanding  interests — Wills  Act,  1837  (1  Vict,  c.  26), 
«.  26. 

A,  was  owner  in  fee,  subject  to  a  lease  of  ninety ^nine 
years,  of  certain  property.  A,  also  held  a  sub-lease  of 
the  same  property  for  a  term  less  by  two  days  than  the 
original  lease.  By  his  luill  he  devised  his  real  estate  to 
B.  and  his  leasehold  estate  to  his  executors. 

Held,  that  the  devise  by  A,  of  **all  his  real  estate" 
passed  all  A,*s  interest  in  the  property  which  was  his 
freehold,  including  his  interest  in  the  sub-lease, 

(a.)  Beported  by  J.  H.  Davies,  Esq.,  Barrister-at- 

Law. 


This  was  a  vendor  and  purchaser  summons  taken 
out  by  the  purchaser  on  the  ground  that  one  of  the 
requisitions  of  title  was  not  properly  answered. 

By  an  indenture  of  lease  dated  the  16  th  of 
November,  1820,  certain  freehold  property  in  Bllen- 
street,  in  the  parish  of  St.  George-in-the-Easty  was 
demised  to  Jotm  Saimders  for  a  term  of  ninety- nine 
years  at  a  rent  of  £12  12s.  annually. 

In  December,  1823,  the  leasehold  interest  in  the 
said  property  was  mortgaged  to  John  Gibbins  for  the 
whole  term  less  two  days. 

By  indenture  dated  the  13th  of  May,  1842,  Gtibbins 
sold  his  interest  in  the  leasehold  premises  to  Matthew 
Bippingham  free  from  all  eqxdty  of  redemption. 

By  indenture  dated  the  25th  of  August,  1848,  the 
fee  simple  in  the  premises  subject  to  the  leaae  of 
November,  1820,  was  conveyed  to  M.  Bippingham. 

Under  the  will  dated  the  23rd  of  February,  1865,  of 
M.  Bippiogham  the  fee  simple  and  the  interest 
created  by  the  sub-lease  of  December,  1825,  were 
devised  and  given  to  William  Bobert  Boberts. 

W.  B.  Boberts  died  in  March,  1872,  having  by  his 
will  deviled  all  his  real  estate  to  William  Guyton,  in 
fee  simple,  and  his  leasehold  estate  (with  the  ex- 
ception of  one  house)  to  his  executors. 

By  his  Will  dated  the  2ud  February,  1881,  William 
Guyton  devised  all  his  freehold  estate  to  his  trustees 
on  trusts  for  sale,  and  also  directed  his  said  tmatees 
to  reaUze  his  residuary  personal  estote. 

On  the  29th  of  August,  1900,  the  trustee  of  the  wiU 
of  W.  Guyton  enter^  into  an  agreement  for  the  sale 
to  Michael  Bosenberg  of  the  int^est  of  W.  Guyton  in 
the  EUen-street  property. 

It  was  objected  by  the  purchaser  that  no  title  was 
shown  in  the  vendors  to  the  interest  created  by  the 
sub-lease  of  the  9th  of  December,  1823. 

J,  M,  Stone,  for  the  purchaser. — From  the  wiU  of 
W.  B.  Boberts  it  is  clear  that  the  leasehold  property 
passes  under  the  devise  of  leasehold  estate  and  not 
under  that  of  real  estete,  therefore  the  interest 
created  by  the  sub-lease  of  December,  1823,  did  not 
pass  with  the  real  estete.  Section  26  of  the  WiUs 
Act,  1837.  does  not  apply,  and  even  if  it  did  there  is 
in  this  will  a  contrary  intention.  If  this  leasehold 
interest  is  touched  all  the  other  leasehold  interests 
will  be  affected. 

Counsel  referred  to  the  cases  of  Wilson  v.  Eden^  11 
Beav.  237;  Butler  v.  Butler,  33  W.  B.  192,  28 
Oh.  D.  66 ;  In  re  Davison,  OreenweU  v.  Davison,  58 
L.  T.  Bep.  304,  36  W.  B.  Dig.  228. 

Peterson,  for  the  vendors,  referred  to  Vallance  v. 
VaUance,  2  N.  B.  229,  11  W.  B.  Gfa.  Dig.  117;  MaUhews 
V.  MaUhews,  15  W-  B.  761,  L.  B.  4  Eq.  278;  and 
Moase  v.  WhiU,  24  W.  B.  1038,  3  Ch.  D.  763. 

Stone  replied. 

Cozens-Haedt,  J.,  steted  the  facts,  and  then  con- 
tinued :  Now  I  think  it  is  dear  that  section  26  of  the 
Wills  Act,  1837,  does  not  help  the  vendors.    I  cannot 
hold  that  under  the  devise  of  ''all  my  real  estete" 
leaseholds  are  included  when  I  find  in  the  same  will 
an   express   bequest  of  "all  my  leasehold  estete." 
This  is  a  ''  contrary  intention  "  appearing  by  the  wilL 
It  remains,  however,  to  consider  whether,  under  the 
language  of  this  will,  and  having  regard  to  all  the 
surrotmding   circumstances,    the  devise  to  Guyton, 
which  must  be  read  as  a  devise  of  cJl  his  freehold 
property,  did  not  include  all  the  testetor's  interest  in 
this  property  which  was  his  freehold.  Upon  the  whole 
I  think  this  is  the  true  view.    It  seems  to  me  consis- 
tent with  the  judgment  of  Wood,  Y.G.,  in  Mottheuit 
V.  Matthews.     The  testetor  cannot  have  intended  to 
split  up  this  property  into  two  parte  when  it  had  for 
many  years  been  enjoyed  and  dealt  with  as  a  freehold 
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estate  in  possession.  The  devise  passed  all  his  interest 
in  this  property,  which  was  his  freehold,  and  not 
merely  m«  freehold  interest  in  this  property  subject 
to  his  leasehold  interest  therein.  The  result  is  that  I 
must  declare  that  the  pnrohaser's  objection  is  not 
"well  founded,  and  the  purchaser  must  pay  the  costs 
of  the  summons. 

Solicitors  for  the  purchaser,  SUmea,  Morris,  ds  Stone. 
Solicitors  for  the  ▼endow,  Storey,  Cowland,  &  Hill, 


Daybnpobt  v.  Marshall,  (a.) 

Married  woman  —  Marriage  settlement  —  Covenant  to 
settle  after- acquired  property — Judicial  separation — 
••  During  the  marriage  " — Matrimonial  Causes  Act, 
1867  (20  <J^  21  Vict.  c.  85),  s.  25— In/ant— Repudia- 
tion^ 

Property  acquired  by  a  wife  after  a  decree  of  judicial 
separation  does  not  fall  within  a  covenant  in  a  marriage 
settlement  to  settle  property  acquired  **  during  the  said 
intended  marriage.*' 

An  infant  who  has  executed  a  marriage  settlement  will 
not  be  cUlowed  to  repudiate  it  thirty  years  later  upon  the 
ground  that  she  only  became  aware  of  its  contents  shortly 
b^ore  repudiation* 

Special  esse. 

By  a  marriage  settlement  in  1868,  executed  by  the 
defendant,  the  intended  wife,  then  B.  L.  Davenport, 
while  still  an  infant,  she  and  her  intended  husband 
covenanted  with  the  trustees  of  the  settlement  that 
all  real  and  personal  property,  if  any,  to  whidi  the 
defendant  or  her  intended  husband  in  her  right 
"  shall  at  any  time  during  the  said  intended  marriage 
become  benedoially  entitled  in  possession  or  reversion  *' 
(except  certain  articles  mentioned  and  property  under 
£100}  should  be  transferred  to  the  trustees  of  the 
settlement  upon  certain  trusts. 

The  marriage  took  place  the  same  day.  There  were 
three  children,  who  were  all  of  age  and  living  at  the 
date  of  the  trial. 

At  the  date  of  the  settlement  the  lady  wai  entitled 
to  a  reversionary  interest  in  or  a  share  of  the  estate 
of  her  maternal  grandfather,  which  was  held  in  trust 
for  her  upon  the  death  of  her  mother,  Mrs.  Davenport. 

In  1875  the  defendant  obtained  a  decree  of  judicial 
separation  between  herself  and  her  husband. 

In  1884  a  new  trustee  of  the  settlement  was 
appointed  by  a  deed  to  whioli  the  defendant  was  a 
party. 

In  1900  her  mother,  Mrs.  Davenport,  died,  devising 
and  bequeathiog  a  moiety  of  the  residue  of  her  real 
and  personal  property  to  her  daughter,  the  defendant, 
for  her  separate  use. 

Until  the  death  of  her  mother  the  defendant  did 
not  elect  to  disaffirm  the  settlement,  the  contents  of 
which  (the  speeial  case  stated)  she  had  not  at  any 
time  previously  been  informed  or  was  aware  of.  She 
subsequently  expressly  repudiated  it;  and  the  said 
covenant  in  it. 

The  trustees  of  the  settlement  brought  this  action 
against  tbe  defendant  claiming  the  funds  to  which 
the  defendant  had  so  become  entitled,  and  a  special 
case  was  presented  to  the  court  asking  whether  the 
settlemeot  and  the  covenant  were  binding  upon  the 
defendant,  and  if  so,  whether  the  trustees  were 
entitled,  in  the  events  that  had  happened,  (a)  to  her 

(a.)  Beportedby  NxvillbTebbtttt,  Esq.,  Barrister- 

at-Law. 


share  in  the  residuary  estate  of  her  grandfather,  and 
{b)  to  the  share  bequeathed  to  her  by  her  mother. 

ff,  Terrell,  K.C.,  and  S.  Dickinson,  for  the  trustees. — 
It  was  manifestly  too  late,  after  thirty  years,  for  the 
lady  to  repudiate  the  settlement :  Edwards  v.  Carter 
[1893]  A.  C.  360.  The  property  coming  from  the 
grandfather  must  faU  within  tine  covenant,  as  the  lady 
was  entitled  to  it  at  the  date  of  the  judicial  separation, 
and  section  25  of  the  Matrimonial  Causes  Act, 
1857,  does  not  apply:  Waite  v.  Morland,  36  W.  B. 
484,  38  Ch.  D.  135.  The  covenant  operated  as  a 
conveyance  for  valuable  consideration  of  the  after- 
acquired  property  from  its  date.  The  covenant  should 
have  given  it  its  natural  and  ordinary  meaning,  and 
not  be  restricted  as  suggested.  The  parties  may 
choose  to  live  together  again,  which  shows  that  the 
marriage  is  stiU  subsisting.  In  Dawes  v.  CreyJee,  33 
W.  B.  869,  30  Oh.  D.  500,  the  words  "  during'cover- 
ture  "  are  not  the  same  as  **  during  marriage  "  here. 

Ingpen,  K.C,  and  J.  K,  Darley,  for  the  defendant. 
— The  lady  has  repudiated  the  settlement  almost 
immediately  upon  booming  aware  of  its  contents,  and 
that  would  be  sufficient  according  to  the  decision  of 
Chitty,  J.,  in  In  re  Hodson,  42  W.  B.  531,  [1894]  2  Gh. 
421 ;  but  as  Chitty,  J.,  had  not  the  decision  in  Edwards 
V.  Carter  before  him,  we  caonot  rely  upon  that 
decision.  The  covenant  must  be  construed  with 
reference  to  its  objects,  and  be  considered  as  only 
operating  during  coverture,  and  not  after  the  husband 
is  separated  from  the  wife :  Dawes  v.  Creyke ;  Carter 
V.  Carter,  L.  B.  8  Eq.  551,  18  W.  B.  Dig.  124;  In  re 
Edwards,  22  W.  B.  144,  L.  B.  9  Ch.  App.  97. 

They  also  referred  to  In  re  Insole,  14  W.  B.  160, 
L.  B.  1  Eq.  470. 

BT7GKLEY,  J. — Two  questions  arise  in  the  case — first, 
— whether  the  lady  is  bound  by  the  settlement ;  and 
secondly,  whether,  if  she  is  bound,  certain  funds  are 
inoladed  in  the  coveoant.  The  first  question  is 
entirely  covered  by  the  case  of  Edwards  v.  Carter, 
The  defendant  attained  her  majority  thirty  years  ag^. 
In  1884  she  concurred  in  a  deed  appointing  a  new 
trustee  of  the  settlement.  After  what  was  said  by 
the  learned  lords  in  Edwards  v.  Career  she  cannot  now 
be  heard  to  say  that  she  was  not  aware  of  ike  contents 
of  the  settlement,  and  executed  it  without  consenting 
to  its  provisions.  In  considering  the  second  question, 
the  facts  are  that  at  the  date  of  the  settlement,  and 
therefore  also  at  that  of  the  judicial  separation,  i^e 
was  entitled  in  reversion  upon  the  death  of  her 
mother  to  a  share  in  the  estate  of  her  grandfather. 
She  was  •  therefore  **  beneficiallv  entitled  in 
reversion "  to  this  share,  and  it  comes  plainly 
within  the  covenant.  She  also  became  entitled 
under  the  wiU  of  her  mother,  who  died  in  1900,  to 
one  half  of  her  mother's  residuary  estate.  She  was 
not  entitled  to  this  property  untiL  after  the  judidal 
separation.  The  question  is  whether  that  is  property 
to  which  she  became  entitled  ''during  &e  said 
intended  marriage."  In  one  sense  it  is  such  property 
since  the  marriage  has  not  come  to  an  end,  as  the 
parties  may  come  together  again.  But  is  the  marriage 
still  existing  within  the  meaning  of  the  covenant  As 
to  this  the  case  of  In  re  Edwards  is  a  guide  to  us. 
There  the  Court  of  Appeal  held  that  a  covenant  to 
settle  after- acquired  property  only  applied  during 
coverture  in  the  absence  of  expreisions  to  the  con- 
trary. James,  L  J.,  says:  "The  primary  object  of 
a  covenant  to  settle  after-acquired  property  of  a  wife 
is  to  prevent  it  falling  under  the  sole  control  of  the 
husband.''  In  Dawes  v.  Creyke  Bacon,  Y.C,  held,  to 
put  it  shortly,  that  from  the  time  of  judicial 
separation  the  wife  was,  imder  the  Divorce  and 
Matrimonial     Causes     Act,     1857,      a    feme     sole 
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as     re^^ardfl      property      ooming 
that     It    was    not    indaded    in    a 


to      her,     and 
oovenant    to 

settle  property  acquired  "during  the  coverture," 
as  the  period  of  separation  was  not  part  of  the 
coverture.  The  intention  of  the  covenant  is  to 
ezdude  the  husband.  If  he  is  aLready  excluded 
the  reason  for  the  oovenant  does  not  exist, 
and  the  covenant  does  not  apply.  I  think,  tiien,  that 
the  words  "  during  the  said  intended  marriage  "  mean 
during  a  coverture  when  there  are  existing  the  usual 
marital  rights  of  the  husband.  I  hold,  therefore,  that 
the  property  which  devolved  upon  the  defendant  in 
1900  does  not  fall  within  the  covenant. 

Solicitors,  Coleman  &  Knight, 


Andbbson  v.  Midland  Railway  Go.  and  Hbnby 
Wkigin  &  Go.  (LnaxBD).  (a.) 

BaUway — Undue  preference — Ultra  vires — Rights  of 
shareholder  —  Injunction  —  Jurtsdiction  —  Railways 
Clauses  Consolidation  Act,  1845  (8  Vict,  c.  20),  s.  90 
-^Railway  and  Canal  Traffic  Act,  1854  (17  &  18  Vict. 
c  31),  s.  2. 

A  sha/reholder  of  a  railway  company  cannot  have  an 
injunction  to  prevent  the  company  carrying  goods  for  a 
customer  at  a  lower  rate  than  tAe  ordinary  scale^  upon 
the  ground  thai  it  is  ultra  vires,  and  enables  other 
customers  to  daim  reductions,  and  thus  diminishes  the 
profits  of  the  company » 

Semble,  such  an  act,  even  if  an  undue  preference,  is 
not  ultra  vires  the  railtvay  company. 

Whatever  rights  a  railway  company  may  have  against 
a  customer  who  has  delivered  goods  to  them  for  consign- 
ment under  an  alleged  erroneous  description  hearing  a 
lower  rate  of  charge  than  the  proper  description,  a  share- 
holder in  the  railway  company  has  none  against  the 
customer* 

In  this  action  the  plaintiff  was  a  shareholder  of 
the  defendant  Midland  Railway  Go.,  and  the  second 
defendants,  Henry  Wiggin  &  Go.  (Limited),  were 
merchants  at  Birmingham,  and  customers  of  the 
railway  company ;  and  the  action  was  brought  by  the 
jjaintiff  suing  on  behalf  of  himself  and  the  other 
shareholders  in  respect  of  an  alleged  undue  preference 
shown  to  the  defendants  Henry  Wiggin  &  Go. 
(Limited). 

The  statement  of  claim  alleged  that  goods  carried 
by  the  Midland  Railway  which  came  under  the  class 
or  description  of  "nickel"  were  subject  to  a  higher 
rate  of  charge  than  goods  which  came  under  the 
class  or  description  of  "  metal " ;  that  the  defendants 
Wiggin  &  Go.  (Limited)  had  sent  consignments  of 
goo£  for  carriage  by  &e  railway  company  which 
though  properly  coming  imder  the  dais  of  "  nickel " 
had  been  wrongly  declared  under  the  class  of  *' metal," 
and  tiiat  the  lower  rate  of  charge  applicable  to 
*'  metal "  had  alone  been  paid  for  the  same ;  and  that 
upon  such  etroneous  declarations  being  notified  to  the 
railway  company  they  took  no  steps  to  enforce  payment 
of  the  proper  rate  of  charge,  but  had  permitted  the 
defendants  Wiggin  &  Go,  (limited)  to  continue  to 
send  goods  by  such  incorrect  descriptions,  and  to  pay 
the  lower  rate  of  charge,  thus  giving  them  an  undue 
preference ;  that  the  railway  compaDy*8  secretary  had 
alleged  that  this  was  do&e  under  some  special  authority 
or  arrangement,  of  the  particulars  of  which  the 
plaintiff  had  no  knowledge. 

(a.)  Reported  by  Nbyille  TBBBXrxT,  Esq.,  Bar- 

rister-at-Law, 


Paragraph  10  was :  "  By  reason  of  such  preference 
other  consignors  are  entitled  to  claim  reductions  of 
the  charges  to  them,  and  the  company  and  its  BhacB* 
holders  are  deprived  of  their  legitiooate  profits.  Such 
preference  is  uUra  vires  the  railway  company." 

The  plaintiff  claimed  on  account  of  the  transactions 
between  the  defendant  companies,  and  of  the  charges 
made,  an  inquiry  as  to  the  amounts  of  the  deficiency 
of  payments,  and  payment  to  the  railway  company 
of  these  amounts,  and  an  injunction  to  restrain  the 
continuance  of  the  transactions. 

By  their  defences  botii  defendants  denied  that  any 
erroneous  declarations  had  been  made  on  goods 
carried  at  lower  rates  than  their  proper  class.  The 
defendant  railway  company  also  submitted  that  the 
statement  of  daim  did  not  disclose  any  canse  of 
action,  and  the  defendants  Wiggin  &  Go.  submitted 
that  it  did  not,  as  against  them,  disclose  any  cause 
of  action,  even  if  (which  was  not  admitted)  it  did  dis- 
close one  against  the  railway  company. 

Orders  having  been  made  under  ord.  25,  r.  2,  that 
the  points  of  law  thus  raised  should  be  set  down  for 
heanng,  these  questions  now  came  on  before  the 
court. 

R»  J,  Parker ^  for  the  defendants  Henry  Wiffgin  & 
Go.  (Limited). — If  there  is  any  illegality  in  the  aLiegod 
conduct  of  the  railway  company,  it  is  not  in  their 
carrying  goods  at  the  lower  rate  for  thiscustomer,  but 
in  chargmg  a  higher  rate  to  others,  who  may  recover 
back  the  excess :  Great  Western  Railway  Co.  v.  Sutton, 
L.  R.  4  H.  L.  226,  17  W.  R.  H.  L.  Dig.  13 ;  Evershed 
V.  London  and  North-Western  Railway  Co,,  25  W.  R. 
411, 2  Q  B.  D.  254 ;  Denaby  Main  Colliery  Co.  v.  Man- 
chester, Sheffield,  and  Lincolnshire  Railway  C7o.,  11  App. 
Gas.  97,  34  W.  R.  Dig.  159 ;  and  Phipps  v.  London 
and  North-Western  Railway  Co.,  [1892]  2  Q.  B.  229, 
40  W.  R.  Dig.  213.  And  the  remedy  of  these  other 
customers  is  in  the  Railway  and  Ganal  Gommission 
Gourt  and  not  here,  and  is  against  the  railway 
company.  There  is  not  such  right  of  aotion  against 
against  the  customer  charged  at  the  lower  rate.  And 
even  if  the  shsxeholder  has  any  rights  against  the 
railway  company  he  has  none  against  us. 

Ingpen,  K.C.,  and  Sargant,  for  the  Midland  Railway 
Go. — The  railway  company  are  common  carriers,  who 
may  charge  what  they  like  so  long  as  they  do  not 
exceed  the  maximum  allowed ;  hence,  if  the  railway 
company  had  acted  as  alleged,  their  conduct  would  not 
be  uUra  vires. 


Gatey  and  Compston,  for  the  plaintiff. — ^The  railway 
company  is  bound  to  treat  all  its  customers  alike 
both  by  section  90  of  ttie  Railways  Glauses  Gonsolida" 
tion  Act,  1845,  and  by  section  2  of  the  Railway  and 
Ganal  Traffic  Act,  1854.  In  charging  one  customer 
less  than  the  proper  scale  they  have  acted  unlawfully, 
and  their  conduct  is  ultra  vires,  and  to  the  injury  of  its 
shareholders,  who  may  have  an  io  j  unction  to  prevent  its 
cantinuaDce :  Maunsdl  v.  Midland  and  Great  Western 
(Ireland)  Railway  Co.,  11  W.  R.  768,  1  H.  &  M.  130; 
Russell  v.  Wakefield  WaUrworks  Co.,  23  W.  R.  887, 
L.  R.  20  Eq.  474 ;  Ransome  v.  Eastern  Counties  Railway 
Co.,  26  L  J.  G.  P.  91,  5  W.  R.  G.  L.  Dig.  230. 

Buckley,  J. — For  the  purposes  of  the  present 
question  I  must  assume  that  the  allegations  of  the 
statement  of  claim  are  true.  With  reference  to  the 
statements  of  paragraph  10,  if  other  consignors  are 
entitied  by  the  acts  of  the  company  complained  of  to 
claim  reductions,  then  those  acts  conferred  rights  on 
these  other  persons,  and  cannot  be  ultra  vires.  Hie 
pleader  has  pleaded  himself  out  of  court.  Paragraph 
12  says  that  Wiggin  &  Go.  (Limited)  are  liable  to 
account  to  the  railway  company  for,  and  make  good 
to  them,  the  proper  charges  for  all  such  consignments 
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in  lespect  of  which  suoh  falae  deolwationB  m  ftf oie- 
said  have  been  made.  That  means  either  that  when 
Wiggin  &  Co.  (limited)  consigned  the  g^ods  they 
entered  into  an  implied  oontrnot  to  pay  the  proper 
charges,  and  that  they  are  liable  to  pay  them,  or  that 
they  are  liable  to  an  action  lor  damages  for  deceit. 
In  either  of  these  cases  the  right  of  action  belongs 
to  the  railway  company.  Mr.  Gatey  admits  that  the 
plaintiff's  only  right  of  action  is  npon  the  ground 
thftt  the  act  of  the  railway  company  is  ultra 
vires.  He  says  that  imder  section  90  of  the  Bail  ways 
Olanses  Oonsolidation  Act,  1845,  and  under  section  2 
of  the  Railway  and  Canal  Traffic  Act,  1854,  the 
railway  company  must  treat  all  customers  alike.  The 
former  Act  only  applies  where  goods  are  carried 
between  the  same  pomts  of  arrival  and  departure, 
but  the  operation  ox  the  later  Act  is  wider,  and  any 
undue  and  unreasonable  preference  is  a  breach  of  it, 
for  which  the  person  aggrieved  may  go  to  the 
Bailway  and  Canal  Commission  Court.  But  what  is 
therein  it  which  enables  a  shareholder  of  the  com- 
pany which  is  alleged  to  have  committed  a  breach  of 
it  to  ask  to  have  the  act  of  the  company  declared 
uUra  virea.  Tl&e  breach  (if  any)  gives  no  right  to  a 
member  against  the  corporation;  it  is  an  act  of 
which  anotiber  customer  m  the  railway  company  may 
complain  before  another  court,  and  the  relief  which 
he  can  daim  is  not  an  injunction,  but  to  recover  back 
what  he  has  paid  more  than  the  amount  he  ought  to 
have  been  charged.  This  action  could  only  have  beoi 
properly  brought  (if  at  all)  by  the  railway  company ; 
no  cause  of  action  is  shown  in  the  plaintiff. 

AcUon  dismiued, 

SoUoitors  for  the  Midland  Bailway  Co.,  BeoUe  &  Co. 

Solicitors  for  Henry  Wiggin  &  Co.  (Liouted), 
Sharpe,  FarheTf  JPritcharda,  Bwrham^  A  Lawford,  for 
MaUiewB^  James,  db  Grosskeyy  Birmiogham. 

SoUcitors  for  the  plaintiff,  HamfUin,  Orammer,  <!b 
HamliUy  for  C  Dunn,  Leeds. 


<J^^^-j  June  20.  1901. 

In  re  Walkeb  Ain>  Oakshott's  Contbact.  (a.) 

Vendor  and  purchaser — Title — TruBt  for  sale — Lease- 
holds—  Trustees  assignees  —  Sale  by  sub^demiae  — 
Vendor  and  Purchaser  Ad,  1874  (37  A  38  Vict.  c. 
78),  s.  9. 

It  is  not  a  proper  exercise  of  their  powers  for  trustees 
who  hold  leasehold  property  on  trust  for  sale  to  sell  it  by 
way  of  sub-demise,  aa  by  so  doing  they  do  not  get  rid  of 
the  liability  attaching  to  the  lease. 

Tendor  summons  under  the  Vendor  and  Purchaser 
Act,  1874. 

The  vendors  were  trustees  of  a  settlement  dated  the 
14th  of  September,  1883,  under  which  deed  they  were 
given  powers  of  sale  and  of  granting  leases  of  the 
freehold  and  leasehold  land  for  any  term  not  exceed- 
ing twenty-one  years,  or  for  the  purpose  of  a  building 
or  repairing  lease,  ninety-nine  years,  or  for  a  mining 
lease,  sixty  years. 

The  property  which  was  the  subject  of  these 
proceedings  was  leas^old,  held  under  a  lease  dated 
the  26th  of  December,  1866,  granted  to  Murray 
GHadstone  for  a  term  of  ninety-five  years  from  the  1st 
of  December,  1866. 

The  trustees  were  assignees  of  this  lease. 


(«^)  Beported  by  C.  W.  MxiD,  Esq.,  Barrister-at- 

Law. 


On  the  13th  of  August,  1900,  this  property  was 
put  up  for  sale  by  auction  in  three  lots  ntunbered  11, 
12,  and  13. 

The  material  conditions  of  sale  were  as  follows: 
The  third  provided  that  the  title  of  these  lots  was  to 
commence  with  the  leaie  of  the  26th  of  December,  1866. 
The  ninth  provided  that  if  these  lots  were  s^ld  to 
the  same  purchaser  the  sde  should  be  carried  out  by 
an  assignment  of  the  lease,  but  if  all  the  lots  were  not 
so  sold  the  sale  of  each  one  of  such  lots  (or  of  any  two 
of  them  if  two  were  sold  to  the  same  purchaser) 
should  be  carried  out  by  the  vendors  granting  to  each 
purchaser  an  underlease  of  such  one  or  two  of  the 
three  lots  as  might  be  purchased  hj  him  for  the 
residue  of  the  term  granted  by  the  said  lease  except 
the  last  day  thereof,  at  the  apportioned  rents  stated 
in  the  particulars  of  sale  for  each  such  lot. 

The  conditions  of  sale  did  not  disclose  the  fact  that 
the  vendors  were  trustees. 

The  respondent  purchased  Lots  12  and  13,  and  paid 
a  deposit  on  purchasing.  In  his  requisitions  he 
objected  that  the  proposed  underlease  was  not  a 
'  proper  exercise  of  the  power  of  sale  and  that 
the  sale  should  be  by  way  of  assignment  of 
the  whole  residue  of  the  term  at  an  appor- 
ti<med  rent  with  cross  covenants  and  cross  powers 
of  distress.  The  vendors  would  not  consent 
to  this,  but  offered  to  assign  the  three  lots  to  him 
subject  to  an  underlease  to  the  purchaser  of  the 
the  third  lot  This  the  respondent  refused  to  accede 
to,  and  this  summons  was  accordingly  taken  out  by 
the  vendors. 

Warrington,  K.C.,  and  C.  Q.  Church,  fdr  the  vendors. 
— ^The  transaction  is  in  effect  a  sale  and  not  a  lease. 
This  is  a  common  conveyancer's  device  when  leasehold 
property  comprised  in  one  lease  is  sold  in  lots  so  as  to 
avoid  an  apportionment  of  the  rent:  In  re  Webb, 
Still  V.  Webb,  45  W.  B.  170,  [1897]  1  Ch.  144.  Evans 
V.  Jackson,  8  Sim.  217,  is  distinguishable,  as  in  that 
case  the  trustees  were  net  purporting  to  sell  at  all, 
but  merely  granting  an  underlease. 

P.  0.  Lawrence,  K.C.,  and  S.  0.  Budemaster,  for  the 
purchaser. — ^This  is  an  underlease  and  not  a  sale,  and  the 
trustees  have  no  power  to  grant  an  underlease :  Evans 
V.  Jcbckson,  The  distinction  is  one  of  substance  as 
the  trustees,  being  assignees  of  the  lease,  would  get  rid 
of  the  liability  attaohMl  to  it  when  they  in  turn  assign 
it ;  but  retain  the  liability,  and  so  commit  a  breach  of 
trust  if  they  grant  an  underlease.  This  is  a  blot  on 
the  title.  We  ask  for  a  retdssion  of  the  contract  and 
for  a  return  of  the  deposit  with  interest  at  4  per  cent. : 
In  re  Higgins  and  Percival,  57  L.  J.  Ch.  807,  37  W.  B. 
Dig.  194. 

Warrington,  K.C.,  replied. 

ExKEWiCH,  J«— The  vendors  are  trustees  seUing 
leasehold  property  comprised  in  one  lease  imder  an 
ordinary  ]power  of  sale,  and  they  have  adopted  a 
device  which  has  been  f oimd  by  conveyancers  to  be 
the  best  means  of  selling  in  lots  leaseholds  under 
those  circumstances.  As  the  counsel  for  the  vendors 
pointed  out,  there  is  another  mode  of  selling  such 
property  in  lots — which  is  not  so  simple  and  has 
some  inconvenience  about  it— viz.,  by  means  of  the 
assignment  of  the  lease  to  one  of  the  purchasers 
subject  to  an  agreement  that  he  should  grant  under- 
leases to  the  other  purchasers  at  apportioned  rents. 
The  trustees  have,  nowever,  adopted*the  alternative 
plan  of  retaining  the  term  themselves  and  granting 
underleases  to  uie  several  purchasers,  a  device  which 
the  industry  of  conveyancers  has  introduced,  and 
which  has  been  found  to  work  well  in  practice.  The 
objection  has  been  taken,  however,  that  here  there  is 
a  power  of  sale  only,  and  not  one  of  granting  long 
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underleases  bke  this.    The  oounsel  for  the  purchaser 
has  called  to  my  attention  that  in  this  marriage 
settlement  there  is  both  a  pover  of  sale  and  a  power 
of  granting  leases,  bat  this  power  is  limited  to  leases 
for  twenty-one  years  ooly ;  and  it  has  been  argued 
that    this    transaction    cannot    come    within   the 
power  of  leasing,  and  I  am  asked  to  infer  from  that 
that   it  does  not  come  within  the  power  of  sale. 
I  am  not  impressed  by  that  argument.      It  is  my 
duty  to  examine  the  transaction  and  see  whether  it  is 
a  side  or  not.    la  my  opinion  it  is  a  sale  for  many 
purposes.    Tne  point  was  dealt  with  by  Stirling,  J., 
in  In  re  Webb,  8tiU  v.  Webb,  wbich  was  a  case  of  taxa- 
tion of  a  bill  of  costs,  and  the  learned  judge  had  to 
consider  whether  costs  could  be  charged  according  to 
the  sccde  wbich  applies  to  conveyances.    He  says: 
"  Now  the  first  question  is,  *  Oaa  this  transaction  be 
treated  as  a  conveyance  within  the  meaning  of  Part 
II.,  Schedule  IP'    I  answer,  *  No ;  because  it  is  not  a 
conveyance  in  fee  or  for  any  other  freehold  estate.' 
Then  is  it  a  lease  ?    In  a  sense,  no  doubt,  it  is  a  lease, 
but  in  ^ect  it  is  a  sale.    It  is  described  as  a  sale  in 
the  conditions  of  sale,  and  it  is  so  described  in  the 
plaintifEs'  bill  of  costs.    It  is  a  sale  carried  out  by  an 
imderlease,    which   is   a   well-known   conveyancer's 
expedient,  where  the  property  sold  is  held  with  other 
property  under  one  lease,  to  avoid  an  apportionment 
of  rent,  about  which  there  might  be  a  dimotdty  with 
the  superior  landlord."    This  is  a  sale  and  not  a  lease 
in  the  sense  in  which  those  terms  are  distinguished 
one  agaiost  the  other.     Nevertheless  it  is  a  lease  in 
form,  and  unfortunately  in  one  respect  it  is  a  lease 
in    substance*     The   head   lease   was   not   granted 
to     the    vendors,     and    the    result,    therefore,     is 
that  they  will  be  able  to  get  rid  of  their  liability 
if  they  assign  the  lease.    If  they  do  not  do  that  they 
will  remain  liable.     Here  they  will  subdemise  to 
each  purchaser ;  they  will  take  from  each  purohaser 
a  covenant  to  observe  the  covenants  in  the  head  lease 
as  regards  the  particular  property  which  has  been 
purchased  by  him,  and  they  will  also  take  a  covenant 
to  pay  an  apportioned  rent,  bat  they  will  remain 
liable  as  trustees  and  assignees  for  the  payment  of 
those  rents  and  the  performance  of  those  covenants 
contained  in  the  head  lease  by  virtue  of  their  privity 
of  estate  with  the  lessor  under    the  lease.     That 
seems  to  me  to  be  an  objection  to  the  sale  in  this 
manner.    I  hold  the  transaction  to  be  in  fact  a  sale 
by  way  of  sub-lesse,  but  I  cannot  hold  it  to  be  a  sale 
within  their  ordinary  power  of  sale.    It  does  not 
get  rid  of  the  liability  which     attaches    to   those 
trustees  as  assigns  of  the  lease,  and  I  do  not  think 
that  they  ought  to  keep  themselves  liable  to  the  rents 
and  covenants  under  the  head  lease,  as  regards  which 
they  have,  of  course,  a  right  of  indemnity  agaiost  the 
estate.    On  that  ground  I  regret  to  have  to  uphold  the 
objection  of  the  purchaser.     From  that  point  of  view 
EvaM  Y,  Jacksonhsa  no  application.    What  the  Vice- 
Ohancellor  there  held  was  that  an  express  trust  that 
executors  should  sell  a  house  was  inconsistent  with  a 
grant  by  them  of  a  lease  of  the  house.    That  case 
does  not  touch  the  point  in  this  case.    Now  what 
is  the  relief  which  must  be  given  P    The  purchaser 
has  succeeded,  and  he  asks  for  an  order  rescinding 
the  contract  and  for  a  return  of  the  deposit  with 
interest  at  4  per  cent,  from  the  time  of  payment,  with 
the  costs  of  the  summons,  including  the  costs  of 
investigating  the  title.    Counsel  for  the  vendors  took 
exception  to  that  on  the  grouad  that  it  could  not  ba 
done     on  .a   vendor   summons.       The    purchaser's 
counsel  referred  me  to  a  case  of  In  re  Biggins  and 
PercfmZ,  in  which  Kay,  J.,  considered  this  question  on 
a    vendor     summons,  and   the   vendor    was   held 
accountable  for  the  return  of  the  deposit  together  with 
interest  and  costs.    Kay,  J.,  went  into  the  matter  [ 


referred  to  the  authorities  and  came  to  the  conclusion 
that  he  had  jurisdiction  under  the  Vendor  and 
Parchaser  Act  under  the  general  words  which  enaUe 
the  court  to  make  whatever  order  it  considers  just 
I  shall  follow  that  decision  and  make  the  same 
order. 


Solicitors,  Walker  &  PettiU ;  Hugh  C.  Chdfray,  lor 
Oakihott,  Baxter,  <fc  Chevalier,  Liverpool. 


K.  B.  Div. 
(Mathew,  J 


.)i 
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Steamship  Carisbrook  Co.  (Limitkd)  v.  Ijysim 
AND  Provincial  Marinb  aitd  Gbnbilai.  Iitbtjb- 
ANOB  Co.  (Limited),  (a.) 

Insurance  {Marine)— General  average^CharUT-paHy— 
Voyage  out  and  Jurnie — General  average  sacrifice  on 
outward  voyage— Liability  of  homeward  freight  to 
contribute. 

A  ship  was  chartered  to  proceed  to  Savammh  and  then 
load  a  cargo  of  cotton  for  carriage  to  t/ie  United  Kingdm 
or  Continent,  freight  being  payable  on  the  delivery  o/m 
cargo.  The  ship  sailed  for  Savannah  in  bcUlast,  and 
before  arriving  at  that  port  a  general  average  sacrifice  of 
ships  materials  was  made.  After  being  repaired  a  cargo 
was  loaded  at  Savannah  and  delivered  under  the  cJiarter- 
party,  freight  being  paid  thereon. 

Held,  that  the  freight  was  liable  to  contribute  in  general 

average.  «  7   qiq 

Williams  v.  London  Assurance,  1  M.  &  Bel.  oio, 

followed. 

Action  in  the  commercial  list  tried  by  Mathew,  J.i 

without  a  jury.  .   ^    ^     v.. 

By  a  charter-party  dated  the  11th  of  September, 
1900,  the  plaintiffs'  steamship  Yestor  was  chartered  to 
proceed  from  this  country  to  Savannah,  where,  h*^^ 
discharged  her  outward  cargo,  if  any,  she  was  w 
load  from  the  charterers  a  cargo  of  cotton  and  to 
proceed  therewith  to  a  port  in  the  United  Kingdom 
or  on  the  Continent  where  the  cargo  was  to  w 
delivered  on  the  payment  of  freight. 

On  the  13th  of  September  The  Testor  sailed  Mr 
Savannah  in  ballast  as  under  the  terms  of  tM 
charter-party  the  vessel  was  entitled  to  do. 

On  the  voyage  a  general  average  sacrifice  of  snip* 
materials  was  made.  . 

The  neoeesary  repairs  were  executed  at  S»vanj*" 
and  the  vessel  subsequently  loaded  a  cargo  of  cotton 
at  Savannah  as  provided  by  the  charter-party  9m 
then  proceeded  on  her  homeward  voyage.  . 

The  cargo  was  duly  delivered  and  freight  psia  ^ 
respect  thereof.  .«,. 

The  plaintiffs  claimed  in  this  action  to  recover  tw 
cost  of  the  repairs  as  a  loss  by  perils  insured  ^^^ 
under  a  policy  of  insurance  on  the  ship  made  by  » 
defendants.  ^ 

The  defence   was    that   the   loss  was  a   g??«^ 


average  sacrifice  to  which  the  plaintiffs  were  >^°^^^ 
make  contribution  in  respect  of  the  freight  P»^°Jj 
under  the  charter-party,  and  the  defendants  ^•^^ 
to  set  off  or  deduct  tbe  amount  of  such  oontnoauo" 
from  the  sum  claimed  in  the  action.  . 

On  behalf  of  the  defendants  evidence  was  giv«"  ^ 
certain  average  adjusters,  that  when  a  vessel  '^Jj^^ 
ballast  under  a  charter-party  to  bring  homeaoarg 
it  is  the  uniform  practice  of  averi^ge  adjusters  to  m*»" 
the  chartered  freight  contribute  in  general  avtf»g^ 

(a.)  Keported  by  F.  0.  Eobinson,  Esq.,  Barristier- 

at-Law. 
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H.  G.     Stbakship  Oabibbrooe  Go.  (Ld.)  v.  Londoit,  &o,,  Marine,  &o.,  Insitbakob  Go.  (Ld.).    H.  G. 


Carver^  K.C.,  and  D,  SkpkmSf  for  the  plamtiffa. — 
Where  a  general  average  saorifioe  is  made  on  the  oat- 
wazd  Yoyage  of  a  ship  in  ballast,  the  shipowner  is  not 
liable  to  oontribate  in  general  average  in  respect  of  the 
chaKtered  freight  payaole  on  the  cargo  carried  on  the 
homeward  voyage.  The  homeward  fr^ht  was  not 
being  earned  and  was  not  at  risk  at  the  time  of  the 
saccifice,  the  only  object  of  which  was  to  enable  the 
ihip  to  perform  the  oatward  voyage.  WUltams  v. 
London  Assurance,  1  M.  &  Sel.  318,  which  will  be  rdied 
on  by  the  defendants,  is  not  really  an  authority  in 
support  of  this  view,  for  in  that  case  the  charter-party 
was  for  one  entire  voyage  out  and  home,  whereas  here 
there  are  two  voyages.  The  principle  laid  down  in 
WiUiama  v.  London  Assurance  is  disapproved  of  by 
Benecke  in  Principles  of  Indemnity  in  Marine 
Insnraaoe,  at  p.  315 ;  by  Amonld  on  Marine  Insurance 
(2nd  ed.),  at  p.  956;  Phillips  on  Insurance  (3rd  ed.), 
s.  1387.  In  FoUer  v.  Hankin,  16  W.  K.  1049, 
L.  B.  3  G.  P.  562,  at  p.  567,  Willes,  J.,  laid  it  down 
that  under  a  charter-party  for  a  round  voyage  the 
homeward  freight  is  not  earned  during  the  outward 
voyage  and  consequently  is  not  liable  to  contribute 
to  a  general  average  loss  occurring  on  the  outward 
voyage. 

Joseph  WdUon,  K.C,  and  Mackinnon,  for  the  defend- 
ants.— From  the  time  of  the  decision  of  Williams  v. 
London  Assurance  the  whole  current  of  authority  on 
this  question,  with  the  exception  of  the  dicta  of  Willes, 
J.,  ia  FoUer  v.  Bankin,  is  in  favour  of  the  defeodants' 
contention :  see  Baity  on  General  Average  (1851  ed.), 
p.  99;  Moran  v.  Jones,  5  W.  B.  503,  7  £.  &  B.  523 ;  the 
American  case  of  The  Brig  Mary,  1  Sprague  Adm.  Ou. 
(Mass.)  17 ;  Lowndes  on  General  Average  (4th  ed.),  p. 
310.  No  question  of  general  average  was  raised  or  argued 
in  Fotter  v.  Bankin,  and  the  observations  of  Willes,  J., 
on  this  point  were  merely  obiter*  Williams  v.  London 
Assurance  is  undistioguishable  from  this  case  and  is 
deoiave  of  it.  Under  the  charter-party  the  chartered 
voyage  began  when  the  vessel  sailed  from  this 
country,  and  the  homeward  freight  then  began  to  be 
earned  and  was  therefore  at  risk  when  the  sacrifice 
was  made :  see  Barber  v.  Fleming,  18  W.  B.  254, 
L.  B.  5  Q.  B.  59. 

Carver  replied. 

Mathiw,  J. — ^The  question  in  this  case  is  whether 
homeward  freight  under  a  charter-party  ought  to 
oontribate  to  a  general  average  sacrifice  made  on  a 
oatward  voyage.  I  am  of  the  opinion  that  under 
the  circumstanoes  the  homeward  freight  must  con- 
tribute. By  the  charter-party  in  question  this  vessel 
was  chartered  to  go  out  to  Savannah  and  bring  home 
a  cargo  of  cotton,  and  the  freight  was  to  be  payable 
on  the  delivery  of  that  cargo  at  the  port  or  ports  of 
destination. 

The  ship  sailed  on  the  voyage  in  question  in  ballast, 
and  in  the  course  of  the  voyage  to  Savannah  she 
stranded  and  a  general  average  sacrifice  was  made,  to 
whudi,  it  is  said,  the  homeward  freight  must 
contribute.  Now  there  cannot  be  a  question,  to  my 
mind,  that  the  vessel  while  on  the  outward  voyage 
was  earning  the  homeward  freight.  The  charter-party 
obliged  her  to  go  to  Savannah  and  to  bring  the  cargo 
home,  and  she  was  discharging  that  obligation  when 
the  disast^frr  occurred.  It  happened,  therefore,  in  the 
course  of  the  vovage  contemplated  by  the  charter- 
party.  The  vessel  eventually  reached  Savannah,  took 
the  cargo  on  board,  brought  it  home,  and  became 
entitied  to  the  freight.  &.  that  state  of  things  it 
ai^Mars  to  me,  both  on  principle  and  aocordiuff  to 
reason,  that  the  homeward  freight  should  contribute 
in  general  avera^,  because  everything  points  to  the 
freight  as  the  object  iac  which  the  sacrifice  was  made. 
It  was  the  owners*  interest  to  secure  the  arrival  of 


the  ship  at  her  port  of  loading  to  take  her  cargo  on 
board,  deliver  the  cargo,  and  receive  the  freight  in 
consideration  of  tiie  services  rendered  by  the  ship  in 
going  out  and  bringing  tbe  cargo  home. 

In  the  way  of  the  plaintiffs'  contention  there  is  the 
case  which  has  been  so  much  discussed  of  Willi^ims  v. 
London  Assurance,  In  that  esse  there  wai  a  charter- 
party  for  a  round  voyage,  out  and  home,  the  freight 
to  be  paid  on  the  right  delivery  of  the  cargo  at  the 
homeward  port.  A  disaster  occurred  in  ihe  course 
of  the  outward  voyage,  and  the  question  was 
whether  that  freight  should  contribute  to 
the  general  average  sacrifice  made  in  the 
course  of  the  outward  voyage  on  the  same  prin- 
ciple as  is  sought  to  be  applied  in  this  case.  The 
contract  was  a  contract  under  which  the  ship  began 
to  earn  her  homeward  freight  from  the  time  that  she 
sailed  from  the  homeward  port.  The  court  held  that 
the  homeward  freight  ought  to  contribute  in  general 
average  to  the  sacrifice  which  had  been  made  in  the 
course  of  the  outward  voyage.  The  principle  of  that 
case  appears  to  me  to  be  applicable  to  this  one,  but  a 
distinction  was  sought  to  be  drawn,  and  reference 
was  made  to  certain  comments  by  learned  writers 
upon  Williams  v.  London  Assurance.  The  first 
writer  to  which  I  was  referred  was  Benecke,  who 
thought — ^he  said  no  more  than  that — ^he  thought,  in 
discussing  the  case,  that  the  distribution  ought  to  be 
in  respect  of  so  much  of  the  freight  as  was  being 
earned  in  the  course  of  the  outward  voyage.  In 
other  words  that  somebody  should  divide  the  single 
freight  into  two,  and  that  one  portion  should  be 
allocated  to  the  homeward  voyage,  and  the  other 
portion  to  the  outward  voyage,  and  that  the 
contribution  should  be  in  respect  of  the  freight 
presumably  being  esmed  on  the  outward 
voyage^a  highly  inconvenient  rule,  it  seems 
to  me,  to  adopt ;  but  that  was  his^  view.  Amould, 
following  Benecke,  suggests  some  difficulty  about  the 
case  of  Williams  v.  Lmdon  Assurance.  Phillips  goes 
further  than  either,  and  advances  a  theory  of  his  own 
as  to  how  such  a  daim  should  be  dealt  with.  It  is 
noticeable,  notwithstanding  the  high  authority  of 
Phillips,  that  in  the  case  of  The  Brig  Mary  the 
American  court  followed  Williams  v.  London  Assur^ 
ance, 

Mr.  Carver  further  relied  upon  a  passage  in  the 
judgment  of  Willes,  J.,  in  Fotter  v.  Bankin  as  a  state- 
ment of  the  law,  but  I  do  not  suppose  that  that 
learned  judge  intended  by  anything  he  ssid  in  that 
case  to  di£r  from,  or  to  overrule,  the  authority  of 
Williams  v.  London  Assurance.  The  statement  that 
he  made  with  reference  to  the  law  on  that  occasion 
had  no  direct  bearing  on  the  question  in  controversy 
in  the  case ;  this  point  had  not  been  raised,  had  not 
been  disccsied,  and  was  not  intended  to  be  dealt 
with,  and,  therefore,  I  cannot  accept  that  part  of  lus 
judgment  as  a  statement  of  the  law  which  placed  him 
in  controversy  with  Williams  v.  London  Assurance. 
If  his  judgment  wa«  to  be  accepted  as  a  condemna- 
tion of  that  authority,  it  would  certainly  place  any 
judge  who  had  to  elect  between  Lord  EUenborough 
and  Wdles,  J.,  in  considerable  difficulty;  but  if  tbat 
difficult  position  was  reserved  for  me,  I  should  come 
to  the  conclusion  that  the  authority  of  Williams  v. 
London  Assurance  remained  unaffected  by  anything 
that  may  have  been  said  in  the  later  case. 

On  the  other  hand,  Mr.  Walton  cited  passages 
from  the  works  of  Baily  and  Lowndes,  and  he  also 
relied  on  the  case  of  Moran  v.  Jones,  where  the  court 
recognized  tiiat  the  right  wa^  of  dealing  with  a  case 
of  tUs  sort  is  to  make  the  freight  to  be  earned  under 
the  charter-purty  contribute  to  a  general  avera^ 
sacrifice  though  the  goods  were  not  in  any  penl. 
That  appears  to  me  to  be  a  recognition  of  Williams  v. 
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London  Auuranee,  and  a  itrong  authority  in  faTOnr 
of  the  defendants. 

I  do  not  comment  upon  the  passages  oited  from 
Baily  and  Lowndes,  beoanse  their  evidence  is  of  the 
same  character  as  that  which  has  been  sabmitted  to 
me  by  the  yarious  gentlemen  familiar  with,  and  of 
hiffh  aathority  on,  this  subject  who  have  been  called 
before  me.  They  all  speak  of  the  course  of  boiiness 
in  dealing  with  cases  of  this  sort.  They  do  not  seek 
to  set  up  their  course  of  dealing  at  average  adjusters 
against  the  law,  but  the  defendants  are  quite  entitled 
to  say  that  these  gentlemen  have  for  many  years  been 
acting  upon  this  view  of  the  lav,  and  that  their 
condusionB  have  never  been  questioned.  The  position 
of  the  regulations  laid  down  by  average  adjusters 
among  themselves  is  now  desrly  aicertained :  see 
Atwood  V.  Sellar,  28  W.  B.  604,  5  Q.  B.  D.  286. 
They  endeavour  to  follow  the  law,  and  when  the  law 
decides  that  a  regulation  of  theura  is  not  in  accordance 
with  authority,  Sie  regulation  is  accordingly  altered, 
but,  so  long^  as  the  law  has  not  spoken  and  has  not 
decided,  their  customs  are  valuable  as  indicating  the 
conditions  upon  which  the  particular  contract  was 
entered  into. 

I  think  that  in  this  case  it  has  been  satisfactorily 
made^  out  that  the  homeward  freight  ought  to 
contribute,  and  therefore  my  judgment  must  be  for 
the  defendants. 

Judgment  for  the  de/endauU. 

Salidtors  for  the  plaintiflEs,  Holman,  Birdwood^  & 
Co. 

Solidtors  for  the  defendants,  WoUwm^  Johnson, 
Buhb,  ik  Whatton. 


^! 


July  22,  1901. 


J^OWt  Of  EOCl)0. 

From  C.  A. 
(England] 

Taff  Valb  Railway  Co.  v.  Amalgamated  Sootbty 

OF  Bailway  Sebvants.  (a.) 

Trade  union — Action  against  trade  union  in  registered 
name — Injunction — Picketing — Trade     Union    Acta 
1871  and  1876  (34  &  35  Via.  c.  31 ;  39  db  40  Vict  c. 
22). 

An  adtUm  will  lie  against  a  trade  union  in  ita  registered 
name. 

Decision  of  the  Court  of  Appeal,  49  W,  E.  101, 
[1901]  1  K.  B.  170,  reversed. 

Observations  as  to  the  legal  position  of  trade  unions 
and  the  liability  of  their  funds. 

Appeal  from  an  order  of  the  Court  of  Appeal  (A.  L. 
Smith,  M.B.,  and  Collins  and  Stirling,  L.  JJ.),  49  W.  B. 
101,  [1901]  1  K.  B.  170,  reversing  that  of  Parwell,  J. 

The  action  was  brought  against  the  Amalgamated 
Sodety  of  Bailway  Servants,  Bichard  Bdl,  the 
general  secretary,  and  James  Holmes,  the  local 
secretary  of  the  sodety,  for  an  injunction  to  restrain 
them  from  watching  or  besetting,  or  causing  to  be 
watched  or  beset,  the  Great  Western  Bailway  Station 
at  Cardiff,  or  the  works  of  the  plaintiffs,  &c. 

An  application  was  made  to  strike  out  the  name  of 
the  respondent  sodety. 

The  whole  question  will  be  found  dealt  with  in  the 
judgment  of  Farwdl,  J.,  given  bdow. 

Fabwell,  J.— The  defendant  sodety  has  taken  out 
a  summons  to  strike  out  their  name  as  defendants,  on 

(a.)  Bepo?ted  by  C.  H.  Gbafton,  Esq.,  Barrister- 

at-Law. 


the  ground  that  they  are  ndthar  a  corporation  nor 
an  individual,  and  cannot  be  sued  in  a  gtiosv-corpocats 
or  any  other  capadty.     Failing  this  they  contend 
that  no  injunction  ought  to  be  granted  against  theoL 
I  reserved  judgment  mst  week  on  theee  two  pointi, 
because  the  £st  is  of  very  great  importance,  end 
counsd  were    unable   to  assist    me  by  citing  any 
reported  case  in  whidi  the  question  had  been  argosd 
and  dedded.     Now  it  is  undoubtedly  true  that  s 
trade  union  is  ndtiier  a  corporation  nor  ao  indiyidoil, 
nor  a  partnership  between  a  number  of  individnsli; 
but  this  does  not  by  any  means  condude  the  case.   A 
trade  union,  as  defined  by  section  16  of  the  Trsds 
Union  Act,  1876,  "means  any  combination,  whether 
temporary  or  permanent,  for  regelating  the  relatifloi 
between  worsen  and  masters,  or  between  workmen 
and   workmen,    or   betireen    masters  and   mastsn, 
or    for    imposing    re»trictive    conditions     on    the 
conduct  of   any  trade   or   business,    whether  snoh 
combination  would  or  would  not,  if  the  prindpal  Act 
had  not  been  passed,  have  been  deemed  to  have  been 
an  unlawful  combination  by  reason  of  some  one  or 
more  of  its  purposes  being  in  restraint  of  trade."    It 
is  an  association  of  men  which  almost  inyariably  owm 
its  legal  validity  to  the  Trade  Union  Acts,  1871  and 
1876.    In  the  present  case  the  foundation  of  the 
argument  that  I  have  heard  on  behalf  of  the  sooielj 
is  that  it  is  an  illegal  association — an  argument  that 
would  have  more  wdght  if  the  action  reLated  to  the 
enforcement  of  any  contract,  and  were  not  an  aotkm 
in  tort.    The  question  that  I  have  to  consider  is  wbiXf 
according  to  the  true  construction  of  the  Trade  Union 
Acts,  has  the  Legislature  enabled  the  trade  unions 
to    do?   and  what,  if  any,  liability  does   a  trade 
union  incur  for  wrongs  done  to  others  in  the  exeroise 
of  its  authorized  powers ?    The  Acts  commenced 
legalizing  the  usual  trade  union  contracts,  andprooeed 
to  establish  a  registiy  of  trade  unions,  to  give  to  dsoh 
trade  union  an  exdudve  right  to  the  name  in  which 
it  is  registered,  to  authorize  it  through  the  medium  of 
trustees  to  own  a  limited  amount  of  real  estate,  and 
unlimited  personal  estate  "  for  the  use  and  benefit  of 
such  trade  union  and  the  members  thereof  *' ;  to  provide 
that  it  shall  have  officers  and  treasurers,  and  to  render 
them  liable  to  account ;  to  require  that  annual  returni 
be  made  totiie  registry  of  the  assets  and  liabilities  and 
receipts  and  enenditnres  of  the  sodety ;  to  provide 
that   it  shall   have   rules   and  a  registered  offio^ 
imposing  a  penalty  on  the  trade  union  for  non-cooi- 
pliance ;  and  to  permit  it  to  amalgamate  with  other 
trade  unions,  and  to  be  wound  up.    The  funds  of  the 
sodety  are   appropriated   to   the  purposes   ^^.^ 
society,  and  their  misappropriatik>n  can  be  restrained 
by  in j  auction :  Wolfe  v.  Matthews,  30  W.  B.  838, 21 
Ch.  D.  194.    And  on  winding  up  such  funds  are 
distributed  amongst  the  members  in  accordance  with 
the  rules  of  the  sodety :  Strick  ▼•  Swansea  TinplaU 
Co.,  36  W.  B.  831,  36  Ch.  D.  558.      Further,  tt« 
Act  of  1871  contains  a  schedule  of  matters  whioh 
must  be  provided  for   by  the  rules*      The  o^J^ 
and   the   limitations    of   that   Act   aro   stated  vg 
Sir    (George   Jessd  in  Bigbg  v.   Cannot,  28  W.  »» 
650,   14  Ch.  D.  482,  as  follows:    *<That  Act,  no 
doubt,  was  passed  primarily  with  a  view  to  preventing 
the  treasurers  ana  secrotaries  and  officers  of  theee 
sodeties  from  robbing   them;    that  was  the  ohiei 
object.    It  was  discovered  that  some  of  these  men, 
abusing  the  confidence  roposed  in  them,  took  advan- 
tage of  the  law  which  made  these  sodeties  illegaff 
by  appropriating  thdr  funds  and  property  to  their 
own  use.    That,  no  doubt,  was  one  of  the  prindpel 
objects,  and  therefore  the  Act  was  passed  to  gst  ss 
these  men.    Another  object  was  tins:  there  ^'^^ 
sreat  difficulty  in  suing  and  getting  their  propor^ 
firom  third  persons,  and  one  object  of  the  Act  wae  to 
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enftble  these  sodeties  to  sue  in  respect  of  their  property, 
And  also  to  enable  them  to  hold  propoty,  saoh  as  a 
house  or  office,  bnt  it  was  not  intended  that  the  con- 
tracts entered  into  by  the  members  of  the  society 
shonld  be  made  legal  contracts  inter  «e,  so  that  courts 
of  justice  should  interfere  to  enforce  them.  If  that 
had  been  intended  the  result  would  have  been  this, 
that  an  agreement  between  a  number  of  workmen 
onoe  entered  into,  compelling  them  to  work  in  a 
particular  manner,  or  to  abstain  from  working  in  a 
particular  manner,  wotdd  have  been  enforceable 
aooording  to  law,  and  to  a  certain  extfnt  would  have 
reduced  some  portion  of  the  workmen  to  a  condition 
of  something  like  serfdom  and  slavery.  Of  course 
the  Iiegislature,  by  int^ering,  had  no  idea  of  doing 
anything  of  that  sort." 

But   these  limitations  merely  restrict  the  actual 
enforcement    of   trade  union   contracts   by   action 
or   suit,    and   do  not  affect  the  question   of  the 
status  of  the  association  to  which  such  members 
belong.      Now    although     a    corporation    and   an 
individual  or  individutSs   may  be  the  only  entity 
known  to  the  common  law  who  can  sue  or  be  sued, 
it  is  competent   to  the  Lesislature  to  give  to  an 
association  of  individuals  which  is  neither  a  corpora- 
tion nor  a  partnership  nor  au  individual  a  capacity 
for  owning  property  and  acting  by  agents,  and  such 
capacity  in  the  absence  of  express  enactment  to  the 
oontrary  involves  the  necessary  correlative  of  liability 
to  the  extent  of  such  property  for  the  acts  and  defatdts 
of  such  agents.  It  is  beside  the  mark  to  say  of  such  an 
association  that  it  is  unknown  to  the  common  law. 
The  Xjegialature  has  legalized  it,  and  it  must  be  dealt 
with  by  the  courts  according  to  the  intention  of  the 
Iiefpulature.     For  instance,  a  lease  in  perpetuity  is 
unknown  at  common  law,  but  sudi  a  lease  granted 
by  one   railway  company  to    another    when   con- 
firmed by  the  Legislature  becomes  valid  and  bindiog 
— see  Sir  George  Jeasel's  judgment  in  the  SevenoakSt 
&€.,  Railway  Co.  v.  London,  Chatham  and  Dover  Bail' 
way  Co.,  27  W.  E.  672,  11  Ch.  D.  625~nor  can  it  be 
said  for  this  purpose  that  the  association  is  illegal,  for 
the  Legislature  by  sections  2  and  3  of  the  Act  of  1871 
has  rendered  legal  the  usual  purposes  of  a  trade 
imion,  and  has  further  enabled  the  trade  union  to 
carry  into  effect  those  purposes  by  the  provisions  to 
which  I  have  already  referred.    This  is  not  a  case  of 
suing  in  contract  to  which  the  provisions  of  section  4 
of  the  Act  would  apply ;  it  is  an  action  in  tort,  and 
the  real  question  is  whether  on  the  true  construction 
of  the  Trade  Union  Acts  the  Legislature  has  legalized 
An  association  which  can  own  property  and  can  act  by 
sigsnts  by  intervening  in  labour  disputes  between 
employers  and  employed,  bnt  which  cannot  be  sued 
in  tort  in  respect  of  such  acts. 

Now  the  Legislature  in  givmg  a  trade  union  the 

capacity  to  own  property  and  the  capacity  to  act  by 

agents  has,  without  incorporating  it,  given  it  two  of 

the  essential  quaUties  of  a  corporation — essential,  I 

mean,  in  respect  of  liability  for  tort,  for  a  corporation 

can  only  act  by  its  agents,  and  can  only  be  made  to 

pay  by  means  of  its  property.    The  principle  on  which 

corporations  have  bMn  held  liable  in  respect  of  wrongs 

committed  by  its  servants  or  agents  in  the  course  of 

their  service  and  for  the  benefit  of  the  employer — qui 

9eniU  commodum  seniire  debet  et  onus  (see  Mersey  Docks 

Trustees  v.  Gibba,  14  W.  B.  872,  L.  B.  1 H.  L.  93)'is  as 

applicable  to  the  case  of  a  trade  union  as  to  that  of  a 

corporation.  If  the  contention  of  the  defendant  society 

were  well  founded  the  Legislature  has  authorized 

the  creation  of  numerous  bodies  of  men  capable  of 

owning  great  wealth  and  of  acting  by  agents,  with 

absolutely  no  responsibility   for   the   wrongs   that 

th^  may  do   to  other  persons  by  the  use  of  that 

wefdth  and  the  employment  of  those  agents.    They 


would  be  at  liberty  (I  do  not  at  all  suggest  that  the 
defendant  society  would  so  act)  to  disseminate  libels 
broadcast,  or  to  hire  men  to  reproduce  the  rattening 
methods  that  disgraced  Sheffield  thirty  or  forty  years 
ago,  and  their  victims  would  have  notiiing  to  look  to 
for  damages  but  the  pockets  of  the  individuals — 
usually  men  of  small  means— who  acted  as  their 
agents.  That  this  is  a  consideration  that  may  fairly 
be  taken  into  account  appears  from  the  opinion  of  the 
judges  given  to  the  House  of  Lords  in  the  Mersey 
Docks  case,  <*  and  we  cannot  think  that  it  was  the 
intention  of  the  Legislature  to  deprive  a  shipowner 
who  pays  dues  to  a  wealthy  trading  company,  such 
as  the  St.  Katharine's  Do<»[  Co.  for  instance,  of  all 
recourse  against  it,  and  to  substitute  the  personal 
liability  of  a  harbour-master,  no  doubt  a  respectable 
person  in  his  way,  but  whose  whole  means,  generally 
speaking,  would  not  be  equal  to  more  than  a  very 
small  percentage  of  the  damages,  when  there  are 
any."  The  proper  rtde  of  construction  of  statutes 
such  as  these  is  that  in  the  absence  of  express 
contrary  intention  the  Legislature  intends  that  the 
creature  of  the  statute  shall  have  the  same  duties  and 
that  its  funds  shall  be  subject  to  the  same  liabilities 
as  the  general  law  would  impose  on  a  private 
individual  doing  the  ssme  thing.  It  would  require 
very  dear  and  express  words  of  enactment  to  induce 
me  to  hold  that  tiie  Legislature  had  in  fact  leg^aHzed 
the  existence  of  sach  irresponsible  bodies  with  such 
wide  capacity  for  evil.  Not  only  is  there  nothing  in 
the  Acts  to  lead  me  to  such  a  conclusion,  but 
sections  15  and  16  of  the  Act  of  1871,  imposing 
penalties  on  the  trade  union,  and  sections  8  and 
15  of  the  Act  of  1876  point  to  a  contrary  intention ; 
nor  do  I  see  any  reason  for  saying  that  the  society 
cannot  be  sued  in  tort  in  their  registered  name. 
Sections  8  and  9  of  the  Act  of  1871  expressly 
provide  for  actions  in  respect  of  property  being 
brought  by  and  against  the  tirustees,  and  this  express 
intention  impliedly  excludes  such  trustees  from  being 
sued  in  tort.  If,  therefore,  I  am  light  in  concluding 
that  the  society  are  liable  in  tort  the  action  must  be 
against  them  in  their  registered  name.  The  acts 
complained  of  are  the  acts  of  the  association.  They 
are  acts  done  by  their  agents  in  the  course  of  the 
management  and  direction  of  a  strike;  the  under- 
taking such  management  and  direction  is  one  of 
the  main  objects  of  the  defendant  society,  and  is 
perfectiy  lawful;  but  the  society,  in  imdertaking 
such  management  and  direction,  undertook  also  the 
responsibility  for  the  manner  in  which  the  strike 
is  carried  out.  The  fact  that  no  action  could  be 
brought  at  law  or  in  equity  to  compel  the  society  to 
interfere  or  refrain  from  interfering  in  the  strike  is 
immaterial;  it  is  not  a  question  of  the  rights  of 
members  of  the  society,  but  of  the  wrong  done  to 
persons  outside  the  society.  For  such  wrongs*  arising 
as  they  do  from  the  wrongful  conduct  of  the  agents 
of  the  society  in  the  course  of  managingr  a  strike  which 
is  a  lawful  object  of  tiie  society,  the  dSendant  society 
is,  in  my  opinion,  liable. 

I  have  come  to  this  conclusion  on  principle,  and  on 
the  construction  of  the  Acts,  and  there  is  nothing  to 
the  contrary  in  any  of  the  cases  cited  by  the  defendants' 
coimsel.  They  were  all  cases  relating  to  the  limita- 
tion of  the  right  of  enforcing  contracts  to  which  I 
have  already  referred.  It  is  true  that  in  Lyons  &  Sons 
V.  Wilkins,  47  W.  B.  291,  [1899]  1  Gh.  255,  the  name 
of  the  trade  union  was  struck  out  as  a  defendant  by 
Byrne,  J. ;  but  I  have  been  supplied  with  a  copy  of 
the  shorthand  notes  of  this  case,  and  I  find  that  the 
point  was  not  argued,  the  plaintiff's  counsel  not 
thinking  it  worth  while  to  contest  it ;  and,  on  the 
other  hand,  although  the  Court  of  Appeal  in  Trollop^ s 
case,  [1895]  72  L.  T.  Bep.  342, 43  W.  B.  Dig.  95,  affirmed 
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an  injunction  restraining  libel  by  a  trade  union, 
I  find  that  tbe  trade  union  entered  no  appearance, 
and  that  the  injunction  went  against  them  before 
Kekewioh,  J.,  in  default  of  appearance,  and  his  order 
was  af&rmed,  nothing  having  been  said  about  tiie 
society.  Tue  oases  haviog  the  nearest  analogy  to  the 
present  are  those  like  Ruck  v.  Williams,  6  W.  R,  622, 
3  H  &  N.  308,  and  Whitehouae  v.  Fellows,  9  W.  B. 
557,  10  G.  B.  N.  S.  765,  where  unincorporated  im- 
provement  commissioners  and  the  trustees  of  a  turn- 
pike road  rfspeotively,  sufd  under  their  respective 
Acts  in  tbe  name  of  their  clerk,  were  held  liable  in 
tort.  I  accordingly  dismiss  the  society's  summons 
with  costs. 

I  have  now  to  oonaider  the  question  whether  an 
injunction  should  be  granted  against  the  society 
in  addition  to  that  granted  last  week  affainst  Mdssrs. 
Bell  and  Holmes,  and  I  am  of  opinion  uat  it  should. 
The  objects  of  the  society  comprise  promoting  the 
settlement  of  disputes  bett^een  masters  and  men  by 
arbilaration,  or,  ffuling  that,  by  other  lawful  means, 
and  of  course  a  strike  is  perfectly  lawful ;  the  general 
management  of  the  society  is  vested  in  an  executive 
committee  with  power  to  represent  the  members  in 
disputes  about  hours  and  wages ;  a  protection  fund  is 
B0^t  apart  out  of  the  funds  of  the  society  for  the  more 
effec^al  protection  of  the  labour  and  rights  of 
members  and  for  the  better  carrying  on  of  any  move- 
ment having  that  end  in  view,  and  in  pursuance  of 
its  objects  and  powers.  The  society  by  their  letter  of 
the  20th  of  Aui^st  signed  by  the  defendant  Bell 
informed  the  plaiutiffs  that  they  had  decided  to 
support  the  men  in  their  action,  and  had  instructed 
Bell  to  take  charge  of  the  movement  with  a  view  of 
bringing  it  to  a  conclusion,  and  that  all  further 
negotiations  were  to  be  dealt  with  through  him.  The 
defendant  Bell  was  the  general  secretary  and  the 
defendant  Holmes  was  the  local  organizing 
secretary  of  the  society ;  they,  as  agents  for 
the  society,  and  on  their  instructions  and  for 
their  benefit,  put  themselves  in  charge  of  the 
strike,  and  on  the  evidence  that  was  read  lait 
week  illegally  watched  and  beset  m^n  to  prevent  them 
from  workiog  for  the  company,  and  Dlegally  ordered 
men  to  break  their  contracts.  I  have  already  held 
that  the  society  are  liable  for  the  acts  of  their  agents 
to  tiie  same  extent  that  they  would  be  if  they  were  a 
corporation,  and  it  is  abundantly  dear  that  a  corpora- 
tion under  the  drcnmstances  of  this  case  would  be 
liable — see.  for  example.  Banger  v.  Oreat  Western  Rail' 
way,  5  H.  L.  Cas.  72,  at  p.  86,  where  Lord  Cranwortii 
points  out  that,  although  a  corporation  cannot  in 
strictness  be  guilty  of  fraud,  there  c«n  be  no  doubt 
that  if  irs  agents  act  fraudulently,  so  that  if  they  had 
been  acting  for  private  employers  the  peraoni  for 
whom  Ihey  were  acting  would  have  been  affected  by 
their  fraud,  the  same  principle  mutt  prevail  when  the 
principal  imder  whom  the  agent  acts  is  a  corporation. 
It  is  not  a  question  of  acting  ultra  vires,  as  in  Chapleo 
V.  Brunswick  Permanent  Building  Society,  29  W.  B, 
529,  6  Q.  B.  D.  696,  but  of  improper  acts  in  the 
carrying  out  of  the  lawful  purposes  of  the  society. 
In  such  cases  the  principal,  whether  an  individual 
or  a  corporation,  or  a  body  like  turnpike  trustees, 
is  answerable  for  every  sudi  wrong  of  the  servant 
or  agent  as  is  committed  in  the  course  of  the 
service  and  for  the  master's  benefit,  though  no 
express  command  or  privity  of  the  master  be  proved. 
Granted  that  the  principal  has  not  authorized  the 
particular  act,  but  he  has  put  the  agent  in  his  place 
to  do  that  class  of  acts,  and  he  is  answerable  for  the 
manner  in  which  the  agent  has  conducted  himself  in 
doing  the  business  with  which  the  piindpal  has 
entrusted  him :  tee  Barwick  v.  English  Joint  Stock 
Bank,  in  the  Bxdiequer  Chamber,   15  W.  B.   877, 


L.  B.  2  Ex.  259.  Therofore,  if  it  is  any  longer 
necessary  to  grant  an  injunction,  I  grant  an  injunc- 
tion against  the  defendant  society  in  the  same  form 
as  that  granted  last  week  against  the  other  delendantL 

The  Oourt  of  Appeal,  however,  held  that  a  trade 
union  could  not  be  sued  as  such,  in  its  registered 
name  fsee  49  W.  R.  101) ;  and  accordingly  reversed 
the  juogment  of  FarweU,  J. 

The  plaintiffs  appealed  to  the  Home  of  Ijords. 

Sir  E.  Clarke,  K.C.,  and  Swin/en  Eady,  K.C, 
{Francis  Williams,  K.C,,  and  H,  H,  Gregory  with 
them),  for  the  appellants. 

Hdldane,  K.G.,  and  S.  T.  Evans,  K.C.  (r.  A 
Napier  and  Clement  Edwards  with  them),  for  the 
respondents. 

Thb  Hot7BE  took  time  for  oonsideration. 

Earl  of  Halsbuby,  L.O. — ^In  this  case  I  am  con- 
tent to  ado^t  the  judgment  of  Farwcdl,  J.,  with 
which  I  entirely  concur;  and  I  cannot  find  any 
satisfactory  answer  to  that  judgment  in  the  judg- 
ment of  the  Oourt  of  Appeal  which  overruled  it.  If 
the  L<)gi8latnre  has  created  a  thing  which  can  own 
property,  which  can  employ  servants,  which  osn 
infiict  injury,  it  must  be  taken,  I  think,  to  have 
impliedly  given  the  power  to  make  it  soable  in  i 
oourt  of  law  for  injuries  purposely  done  by  iti 
authority  and  procurement.  I  move  your  lordsh^ 
that  the  judgment  of  the  Oourt  of  Appeal  be  reversed, 
and  that  of  Farwell,  J.,  restored. 

Lord  Maonaghten. — I  am  of  the  same  opinion. 
Although  I  should  be  well  content  to  adopt  the 
judgment  of  Far  well,  J.,  and  the  reasons  he  has 
given,  I  will  venture  to  add  a  few  words  of  my  own, 
partly  out  of  respect  for  the  Master  of  the  BoQi, 
m>m  whose  opimon  I  never  dissent  without  the 
greatest  hesitation,  and  partly  in  deference  to  the  | 
arguments  of  ooimsel,  which  before  yonr  lordshipi 
have  ranged  over  a  wide  field,  and,  on  the  part  of 
the  respondents,  have,  I  think,  assumed  a  somewhat 
bolder  tone  than  in  the  court  below. 

The  case  divides  itsdf  into  two  questions.  One 
may  be  described  as  a  question  of  substance;  the 
other  is  rather  a  question  of  form. 

Parliament   has   legalized  trade   uniona   whether 
registered  or  not.    If  registered,  they  enjoy  certain 
advantages.    The  responaent  society  is  a  registered 
trade  union.    Subject  to  such  control  as  an  annnal 
general  meeting  caa  exercise,  the  government  of  the 
society  is  in  the  hands  of  its  executive  committee,  a 
small  body  with  vast  powers,  inclading  an  unlimited 
power  of  disposition  over  the  funds  of  the  unkvii 
except  so  far  as  it  may  be  interfered  with  by  the 
annual  general  meetiog  or  restricted  by  the  operation 
of  the  society's  rules,  of  which  in  case  of  doubt  the 
executive  committee  is  the  sole  authorized  interpreter. 
Mr.  Haldane  pointed  out,  what  is  true  enough,  that 
the  funds  of  the  society  were  contributed  for  b^^ 
purposes  as  well  as  for  trade  purposes,  and  warned 
your   lordships   that,    if    those   funds   were  made 
answerable  for  the  consequences  of  such  acts  as  thoee 
complained  of  in  the  present  case,  the  widow  ad^.^ 
orpluui  might  suff«r  in  consequence  of  the  iU-adviaed 
or  illegal  action  of  the  executive  of  the  union.   At 
first  sight  that  seems  a  plausible  argument.    But  the 
truth  is  that  all  the  funds  of  the  society,  for  whatever 
purpose  they  may  be  collected,  form  a  conunon  fno^' 
That,  I  believe,  is  the  case  with  most,  if  not  all,  tra^ 
unions.     If  you  take  up  the  report  of  the  Boyv 
Oommiesion  on  Trade  Unions  and  turn  to  the  atate- 
ment  accompanying  the  minority  report,  you  will  fo^ 
that  there  was  nothing  on  which  the  advocatea  ot 
trade  unions  insisted  more  strongly  or  more  firfluy 
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tbaa  on  the  right  of  unions  to  employ  the  whole  of 
their  fonds,  if  they  chose,  for  the  pnrpose  of  strikes 
and  in  oonneotion  therewith.  "  At  present,"  say  the 
authors  of  that  statement,  **  the  strength  of  the  union 
and  the  confidence  of  its  members  simply  consists  in 
this,  tliat  it  can,  if  so  disposed,  employ  the  whole  of 
its  funds  in  the  support  of  the  trade  ends."  An 
enforced  separation  of  the  funds  of  the  union  would 
be,  the^  say,  '*  arbitrary  interference  with  the  liberty 
of  association,"  it  would  "  paralyze  the  efficiency  of 
the  institution."  The  suggestion  of  such  a  proposal 
is  "  tantamount  to  a  proposal  to  suppress  unionism 
by  statute." 

The  substantial  question,  therefore,  as  Farwell,  J., 
pat  it,  is  this:  Has  the  Legislature  authorized  the 
creation  of  numerous  bodies  of  men  capable  of  owning 
wealth  and  of  acting  by  agents  with  absolutely  no 
responaiknlity  for  the  wrongs  they  may  do  to  other 
persons  by  the  use  of  that  wealth  and  the  employ- 
ment of  those  agents  P  In  my  opinion  Parliaoient 
has  done  nothiog  of  the  kind.  I  can  find  nothiog  in 
the  Acts  of  1871  and  1876,  or  either  of  them,  from 
beginning  to  end  to  warrant  such  a  notion.  Nor, 
indeed,  was  anytbing  of  the  kind  contemplated  by  the 
minority  of  the  members  of  the  Boyal  Oomoussion  on 
Trade  XJnions,  whose  views  found  acceptance  with 
the  LegisLature.  In  paragraph  4  of  the  minorty 
report  they  SAy :  "It  should  be  specially  provided 
th»t,  except  so  far  as  combinations  are  thereby  ex- 
empted from  crimioal  prosecutions,  nothing  should 
affect  the  liability  of  every  person  to  be  sued  at  law 
or  in  equity  in  respect  of  any  damage  which  may 
have  been  occasioned  to  any  other  person  through 
the  act  or  default  of  the  person  so  sued."  Now, 
if  the  liability  of  ev«ry  person  in  this  respect  was  to 
be  preserved,  it  would  seem  to  follow  that  it  was 
intfiiuded  by  the  strongest  advocates  of  trade  union- 
ism that  persons  should  be  liaUe  for  concerted  as  well 
as  for  iodividual  action.  And  for  this  purpose  it 
seems  to  me  that  it  cannot  matter  in  the  least 
whether  persons  acting  in  concert  be  combined  to- 
gether in  a  trade  uuion,  or  collected  or  united  in  any 
other  form'  of  association. 

Then,  if^  trade  unions  are  not  above  the  law,  the 
only  remaining  question,  as  it  seems  to  me,  is  one  of 
form — ^how  are  these  bodies  to  be  sued  f  1  have  no 
doubt  whatever  that  a  trade  union,  whether  registered 
or  unregittered,  may  be  sued  in  a  representative 
action  if  the  persons  selected  as  defendants  be  persons 
who,  £rom  their  position,  may  be  taken  fairly  to 
represent  the  body.  As  regards  this  point,  Mr. 
Haldane  relied  on  the  case  of  Temptrton  v.  Buasell, 
41  W.  E.  565,  [1893]  1  Q.  B.  715;  but  Temperton 
V.  Bussell,  as  1  have  said  before,  was  an  absurd 
case.  The  persons  there  selected  as  representatives 
of  the  various  unions  intended  to  be  sued  were 
selected  in  defiance  of  all  rule  and  principle.  They 
were  not  the  managers  of  the  union,  they  had 
no  control  over  it  or  over  its  fands.  Their  names 
seem  to  have  been  taken  at  random  for  the  purpose,  I 
suppose,  of  spreading  a  general  sense  of  insecurity 
among  the  unions  which  ought  to  have  been  sued,  if 
sued  at  all,  either  in  their  registered  name,  if  that  be 
permisBible,  or  by  their  proper  offioers — the  members 
of  their  executive  committees  and  their  trustees. 

Mr.  Haldane,  indeed,  was  bold  enougti  to  say  that 
if  a  wrong  was  committed  by  a  body  of  persons  acting 
in  concert,  who  were  too  numerous  to  be  made 
defendants  in  an  actioo,  the  person  injured  would  be 
withont  remedy  unless  he  could  fasten  upon  the 
individuals  who  actually  did  or  were  actually  doing 
the  wrong.  Then  he  was  asked  what  would  he 
say  to  snch  a  case  as  this:  Suppose  there  were  a 
manufactory  belonging  to  a  co-operative  society 
unregistered   and  composed  of  a  great  number  of 


persons  (as  there  well  miffht  be  but  for  the  provision 
in  die  Gompanies  Act  meucing  illegal  an  unregistered 
trading  society  consisting  of  more  than  twenty 
members),  and  suppose  such  a  manufactory  were 
poisoniog  a  stream  or  fouliug  the  atmosphere  to  the 
imury  of  its  neighbours,  might  it  do  so  with  impunity  ? 
Mr.  Haldane  said,  *'Yes,  imless  you  could  pounoe 
upon  the  individual  offenders."  It  seems  to  me  that 
this  is  a  reductio  ad  absurdum.  I  should  be  sorry  to 
think  that  the  law  was  so  powerless,  and  therefore  it 
seems  to  me  that  there  woxUd  be  no  difficulty  in  suing 
a  trade  union  in  such  a  case,  if  it  be  sued  in  a 
representative  action  by  persons  who  would  fairly  and 
properly  represent  it. 

The  further  question  remains.  May  a  registered 
trade  union  be  sued  in  and  by  its  registered 
name  ?  For  my  part  I  cannot  see  any  difficulty 
in  the  way  of  such  a  suit.  It  is  quite  true 
that  a  registered  trade  union  is  not  a  corpora- 
tion, but  it  has  a  registered  name  and  a  registered 
office.  The  register^  name  is  nothing  more  than  a 
collective  name  for  aU  the  members.  Tue  registered 
office  is  the  place  where  it  carries  on  business.  A 
partnership  firm  which  is  not  a  corporatioo,  nor,  I 
suppose,  a  legal  entity,  may  now  be  sued  in  the  firm's 
name.  And  so,  when  I  find  that  the  Act  of  Parlia- 
ment actually  provides  for  aregistered  trade  union  being 
sued  in  certain  cases  by  its  registered  name  as  a  trade 
union,  and  does  not  say  that  the  cases  specified  are 
the  only  cases  in  which  it  may  so  sued,  I  can  see 
nothing  contrary  to  principle  or  contrary  to  the 
provisions  of  tlie  Trade  Union  Acts  in  holding  that  a 
trade  union  may  be  sued  by  its  registered  name. 

I  am,  therefore,  of  opinion  that  the  appeal  should 
be  allowed,  and  tiie  judgment  of  Far  well,  J.,  restored, 
with  costs  here  and  oelow. 

Lord  Shand,  whose  judgment  was  tead  by  Lord 
Macnaghten,  said:  I  am  also  of  opinion  that  the 
judgment  of  the  Court  of  Appeal  should  be  reversed, 
and  the  judgment  of  Farw^l,  J.,  restored,  and  an 
injunction  granted  against  the  respondents  in  the 
terms  settled  by  his  lordship. 

The  admirable  judgment  of  Farwell,  J.,  in  whose 
reasoning  I  entirely  agree,  makes  it  uoneoessary  again 
to  go  over  the  provisions  of  the  statutes  of  1871  and 
1876,  particularly  after  what  has  been  said  by  your 
lordships.  I  shall  only  add  a  few  words  in  regard  to 
the  judgment  of  the  Court  of  Appeal.  It  is  true,  as 
repeatedly  stated,  both  by  Farwell,  J.,  and  by  the 
Master  of  the  Bolls,  that  by  neither  of  the  statutes  are 
trade  unions,  although  registered,  declared  to  be 
incorporations,  which  would  as  a  consequence  give 
them  a  right  to  sue  and  render  them  liable  to  be  sued 
in  the  society's  name.  It  is  equally  true,  as  the 
Master  of  the  Bolls  observes,  that  the  right  to  sue  and 
liability  to  be  sued  may  be  conferred  by  statute, 
either  expressly  or  by  implication.  In  the  words  of 
the  learned  Master  of  the  Bolls,  enactments  *'  must  be 
found  either  express  or  implied  enabUng  this  to  be 
done."  I  agree  in  thiukiDg  there  is  no  express  enact- 
ment to  that  effect,  but,  with  great  deference,  in  my 
opinion  the  power  of  suing  and  liability  to  be  sued  in 
the  society's  name  is  clearly  and  necessarily  implied 
by  the  provisions  of  the  statutes.  If  Farwell,  J., 
had  not  carefully  gone  over  and  pointed  out  these 
provisions  in  his  judgment,  I  should  have  thought  it 
right  now  to  do  so,  bat  I  content  myself  with 
referring  to  what  he  has  so  weU  said.  A  registered 
trade  union  has  an  exclusive  right  to  the  name  in 
which  it  is  registered,  a  right  to  hold  a  hmited 
amount  of  real  estate  and  unliouted  personal  estate 
for  its  own  use  and  benefit  and  the  benefit  of  its 
members,  the  power  of  acting  by  its  agents  and 
trustees,  and  is  liable  to  be  sued  for  penalties,  as  it 
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appeuri  to  m9,  in  the  sooiety's  name.  I  am  dearly  of 
opinion  tbat  these  and  the  proYisioos  generally  of 
the  statutes  imply  a  liability  of  the  sooiety  to  be 
sued  in  its  trade  nnion  name,  and  a  priYilege  of  thus 
suing. 

I  am  farther  of  opinion  that  as  •  the  society  by  its 
agents  it  alleged  to  haYe  been  Yiolating  the  law  as 
stated  by  the  appellants  and  sworn  in  their  affidaYits. 
the  appellants  are  entitled  to  an  injunction,  not  only 
against  the  agents  but  against  the  society  itself  for 
whom  their  serYants  and  agents  were  acting. 

Lord  Brampton. — I  shall  trouble  your  lordships 
with  but  a  few  words,  for  I  entirelY  concur  in  the 
judgment  and  words  of  the  liord.  Chuicellor  in 
adopting  the  judgment  of  Farwejl,  J.  I  do  not 
think  this  House  is  c«lled  upon  to  do  more  to-day 
than  determine  whether  a  primd  facie  case  has  been 
disclosed  by  the  Taff  Yale  Railway  Go.  entitling 
them  to  the  injunction  .they  claimed,  and  whether 
the  trade  union  society  can  be  sued  for  such  an 
injunction  in  its  registered  name.  I  think  both 
these  questions  ought  to  be  answered  in  the 
affiroiatiYe. 

The  lawless  acts  alleged  to  haYe  been  committed, 
and  the  continuance  of  which  was  more  than  probable, 
were  clearly  wrongful  acts,  which  justified  the  Taff 
Yale  Railway  Oo.  in  seekiog  to  haYe  them  restrained 
by  those  who  caused  them  to  be  committed;  and 
inasmuch  as  they  were  done  by  men  acting  as  agentR 
of  the  society  in  furtherance  of  a  strike,  sanctioned 
and  directed  by  its  authorized  officers,  the  society 
is  responsible  for  them.  Whether  it  is  so  responsiUe 
in  and  by  its  registered  name  is  the  only  remaining 
question. 

I  see  no  reavon  why  this  question  should  not  also  be 
answered  in  the  affirmattYC.  I  think  that  a  lesral 
entity  was  created  under  the  Trade  Union  Act,  1871, 
by  tbe  registration  of  the  society  in  its  preseat  name, 
in  the  manner  prescribed,  and  that  a  legal  entity  so 
created,  though  not  perhaps  in  the  strict  sense  a 
corporation,  is  ncYcr threes  a  newly  created  corporate 
booy,  created  by  statute  distinct  from  the  unio- 
corporated  trade  union,  consisting  of  many  thousands 
of  separate  indlYiduals,  which  no  longer  exists  under 
any  other  name.  The  Ycry  bmisikion  from  the  statute 
of  any  provision  authorizing  and  directing  that  it  shall 
sue  and  be  sued  in  any  other  name  than  that  given  to 
it  by  its  registration  appears  to  me  to  lead  to  no 
other  reasonable  conclusion  than  that  in  so  creating 
it,  it  was  intended  by  the  Legislature  that  by  that 
name  and  by  no  other  it  should  be  known,  and  that 
for  all  purposes  that  name  should  be  used  and  applied 
to  it  in  ail  legal  proceedings,  unless  there  was  any 
other  provision  which  militated  against  such  a  con- 
struction, as,  for  instance,  in  the  case  of  trustees,  by 
section  9  of  the  same  Act,  who  hold  real  and  personal 
property  of  the  society.  I  may  refer  also  to  the  effect 
of  the  rules  with  regard  to  the  present  iregistration. 
I  find  that  rule  7  (3)  provides  that  the  funds  of  every 
branch  shall  be  the  common  property  of  the  society. 
That  being  so,  I  do  not  see  how  it  would  be  possible 
for  these  funds  to  be  made  applicable  for  remunera- 
tion or  recompense  or  redress  for  any  wrongful  act 
done  by  a  body  of  men  like  the  society,  unless  the 
society  can  be  sued  in  the  way  in  which  it  is  proposed 
to  sue  them,  and  as  I  think  it  may  be. 

For  the  reasons  I  have  very  shortly  given,  I  am  of 
opinion  that  the  judgment  of  the  Court  of  Appeal 
should  be  reversed,  and  the  judgment  of  Farwell,  J., 
restored. 

Lord  LiNDLEY. — ^The  problem  how  to  adapt  legal 
proceedings  to  unincorporated  societtes  consisting  of 
many  members  is  by  no  means  new.  The  rules  as  to 
parties  to  common  law  actions  were  too  rigid  for 


practical  purposes  when  those  rules  had  to  be  applied 
to  sudi  societies ;  but  the  rules  as  to  parties  to  smts 
in  equity  were  not  the  same  as  those  which  govraned 
courts  of  common  law,  and  were  long  ainoe  adapted 
to  meet  the  difficulties  presented  by  a  maltiplicily  of 
persons  interested  in  the  subject-matter  of  htigaoon. 
Some  of  such  persons  were  allowed  to  sue  and  be 
sued  on  behalf  of  themselves  and  all  others  having  the 
same  interest.  This  was  done  avowedly  to  prevent 
failure  of  justice :  see  Meux  v.  MaUby,  2  Swans.  277, 
and  the  observations  of  Sir  George  Jessel.  M.R,  in 
Commiisioners  of  Sewers  v.  GeUatly,  24  W.  B.  1059, 
3  Ch.  D.  610. 

The  principle  on  which  the  rule  is  based  forbids  iti 
restriction  to  cases  for  which  an  exact  precedent  can 
be  found  in  the  reports.  The  principle  is  as  applic- 
able to  new  cases  as  to  old,  and  ought  to  be  ap^ed 
to  the  exigencies  of  modem  life  as  occasion  requires. 
The  rule  itself  has  been  embodied  and  made  applic- 
able to  the  various  divisions  of  the  High  Court  oy  the 
JuduMture  Act  of  1873,  and  by  ord.  16,  r.  9,  md 
the  unfortunate  observations  made  on  that  rule  in 
Temperton  v.  RtuseU  have  been  happily  oorreoted  is 
this  House  in  the  case  of  Bedford  {Duke  of)  y.  BUut 
[1901]  A.  0.  1,  49  W.  B.  Dig.  146,  and  in  the  coune 
of  the  argument  in  the  present  case. 

I  have  myself  no  doubt  whatever  that  if  the  trade 
union  could  not  be  sued  in  this  case  in  its  registered 
name  some  of  its  members — ^namely,  its  execatire 
committee— could  be  sued  on  bdbuilf  of  themselves 
and  other  members  of  the  society,  and  an  injunction 
and  judgment  for  damages  comd  be  obtained  in  s 
proper  case  in  an  action  so  fnmed.  Further,  it  is, 
m  my  opinion,  equally  plain  that  if  the  trustees  in 
whom  the  property  of  the  society  is  legally  vested 
were  added  as  parties,  an  order  could  be  made  in  the 
same  action  for  the  payment  by  them  out  of  the 
funds  of  the  society  of  all  damages  and  costs  for 
which  the  j^laintiff  might  obtain  judgment  against 
the  trade  umon. 

I  entirely  repudiate  the  notion  that  the  effect  of  the 
Trade  Union  Act  of  1871  is  to  legtdize  trade  unions 
and  confer  on  them  rights  to  acquire  and  hold  property, 
and  at  the  same  time  to  protect  the  union  ft^m  legal 
proceedings  if  their  managers  or  agents  actiug  for  tiie 
whole  bo^  violate  the  rignts  of  other  people.  For 
such  violation  the  property  of  a  trade  union  oan 
unquestionably,  in  my  opinion,  be  reached  by  lsg*l 
proceedings  properly  framed.  The  Court  of  Appeal 
has  not  denied  this,  but  it  has  held  that  the  trade  union 
cannot  be  sued  in  its  registered  name;  and  in  stiiot- 
ness  the  only  question  for  determination  by  your  lord- 
ships now  is  whether  the  Oourt  of  Appeal  was  lifi^t 
in  holding  that  the  name  of  the  trade  union  ought  to 
be  struck  out  of  the  writ  and  that  the  injunction 
granted  against  the  trade  union  in  that  name  ooght 
to  be  discharged. 

n  I  am  right  in  what  I  have  already  said,  thu 
question  is  of  comparatively  small  importance.  It  is  no^ 
a  question  of  substance,  but  of  mere  form,  and  toini 
on  the  Trade  Union  Act  of  1871  and  on  the  amending 
Act  of  1876.  The  principal  Act  does  not  in  exprsM 
terms  say  what  use  is  to  be  made  of  the  name  undsr 
which  the  trade  union  is  registered  and  by  wki^'V^ 
is  Imown;  but  a  trade  union  which  is  registered 
under  the  Act  must  have  a  name — sections  14  and  l^t 
and  Schedule  L  It  may  acquireproperty,  but,  not  being 
incorporated,  recourse  is  had  to  uie  old  well-kno^ 
machinery  of  trustees  for  acquiring  and  holding  >a^^ 
property  and  for  suing  and  being  sued  in  respect  of ». 
Sections  7,  8,  and  9  show  this.  The  property  so  held, 
however,  is  the  properbr  of  the  union.  The  union  u 
the  beneficial  owner.  Section  12  provides  snnunsi^ 
remedies  for  misapplicationB  of  trade  onions 
property,    but  there   is   nothing  here  to  oast  the 


VoLL. 


[Not.  23,1901.] 


THE  WEEKLY  REPORTER. 


49 


H«L.   Taef  Yalb  By.  Co.  v.  Amalgamated  Soo.  of  By.  Ssbyahts.— Jaoobs  v.  Booth's  Distillbry.  H.L. 


jmiediotioiL  of    the    saperior    oomrts;    and,    there 
being  nothing  in  the  Act  to  prevent  it,  I  cannot 
oonceire    "why    an   aoticm    in    the    name    of    the 
tnde  union  against  its  trustees  to  restrain  a  breach  of 
tnut  or  to  make  them  aooonnt  for  a  breach  of  tnut 
already  committed,  should  be  held  unmaintainable  or 
wrong  in  point  of  form.    Further,  seotions  16  and  16 
of  the  Act  of  1871  and  section  16  of  the  Act  of  1876 
impose    duties   on    renttered    trade    unions,    and 
penalties  on  them  (and  not  only  cm  their  officials) 
lor  breach  of  those  duties.    The  mode  of  enforcing 
these  penalties  is  pointed  out  in  section  19  of  the  Act 
of  1871,  but  there  is  nothing  there  to  show  that  the 
trade  union  on  which  the  dutv  is  cast,  and  which  has 
to  pay  the  penalty,  could  not  be  proceeded  wiinst  iu 
its   registered   name.    Again,.  I   ap^rehend^  that  a  i 
mandatMu  could  go  against  a  trade  umon  to  compel  it  ' 
to  perform  the  omties  cast  upon  it  by  statute ;  and 
hare,  again,  the  obTioue  course  would  be  to  proceed 
against  the  union  by  its  registered  name,  unless  there 
is  something  in  the  statute  to  prcTent  it.    A  careful 
study  of  the  Act  leads  me  to  we  oondusion  that  the 
Ck>urt  of  Appeal  held,  and  rightly  held,  that  trade 
wtAiw  are   not  corporations;  but  the  Court  held, 
furlhery  that,  not  being  corporations,  power  to  sue 
and  be  sued  in  Iheir  registered  name  must  be  cen- 
tered upon  them,  and  that  the   language  of  the 
statatee  was  not  sufficient  for  the  purpose.     Upon 
^Ma  last  point  I  differ  from  them.    The  Act  appears 
to  me  to  indicate  with  sufficient  clearness  that  the 
xegigtered  name  is  one  which  may  be  used  to  denote 
the  union  as  an  imincorporated  society  in  legal  pro- 
oeedingSy  as  well  as  for  ousiness  and  other  purposes. 
The  use  of  the  name  in  legal  proceedings  imposes  no 
duttea  and  alters  no  rights ;  it  is  only  a  more  oon- 
-veniant  mode  of  proceeding  than  that  which  would 
have  to  be  adoptedif  the  name  could  not  be  used.    I 
do  not  say  that  the  use  of  the  name  is  compulsory, 
bot  it  if,  at  least,  permissiTe. 

Tour  lordships  nave  not  now  to  consider  how  a 
judgment  or  order  against  a  trade  union  in  its 
reipwtaed  name  can  be  enf  oroed.  I  see  no  difficulty 
abont  this,  but  to  avoid  misconception  I  will  add  that 
if  a  judgment  or  order  in  that  form  is  for  the  payment 
of  money,  it  can,  in  my  opinion,  only  be  enforced 
tMSm^  the  property  of  the  trade  union,  and  that  to 
reacih  sooh  proj^ty  it  may  be  found  necessary  to  sue 
the  trustees. 

I  am  of  opiuion  that  the  orders  of  Farwell,  J., 
light  aud  should  be  restored. 


Appeal  aUotved. 

Solicitors  for  appellants,  WilliatMon,  HUl,  &  Co., 
for  Ingledew  &  SorUy  Cardiff. 

SoUfiitors    for    respondents,    Bidddl   &    Co.,    for 
Meyriek,  Daviea,  <fe  Foradike,  Cardiff. 


From  C  A.  ) 
id).] 


July  23, 1901. 


(EsD£^an< 

Jacobs  v»  Booth's  Distillbby.  (a.) 

Fradke—B,  8,  C.  ord.  14 — Leave  to  defend. 

Unleas  the  court  is  Mtisfied  that  the  defendant  has  no 
defence,  tJiej^itUiff  is  not  entitled  to  judgment  under 
vrder  14.  The  merite  of  the  case  are  not  to  he  gone  into 
up(m  an  ap^oatian  under  this  order,  and  a  defence  is 
not  to  be  shut  out  where  on  the  disclosed  facts  a  triable 
issue  arises. 

-  -     -  —  ■ 

(a.)  Beported  by  C.  H.  Gbafton,  Esq*,  Barrister- 

at-Law* 


Appeal  from  order  of  Court  of  Appeal  affirming 
that  of  the  master  and  judge. 

The  respondents  brought  an  action  against  the 
appellant  and  another  person  for  £3,000  odd,  dadmed 
under  the  following  ctroumstanoes : 

To  secure  an  advance  and  further  sums  by  the 
respondents,  the  appellant  had  signed  a  memorandum 
of  charge  and  promissory  notes,  together  with  the 
other  defendant,  who  did  not  contest  his  liability*    . 

The  appellant  received  an  iadenmitY  from  this  co- 
defendant,  and  said  he  was  informed  that  he  incurred 
no  liability  by  signing,  and  that  he  had  done  so 
relying  on  this  statement. 

On  a  summons  under  order  14  the  master  ordered 
the  amount  to  be  paid  into  court  by  the  defendants 
within  seven  days,  with  judgment  if  the  sum  was  not 
sopaid. 

This  order  was  affirmed  by  the  judge  and  by  the 
Court  of  Appeal. 

The  defendant  Jacobs  appealed  to  the  House  of 
Lords. 

B.  A.  McCall,  K.C.,  and  F.  Low,  for  the  appellant. 

Jos&ph  Walton,  K.C,  and  Herbert,  for  the  respondent 
company. 

Earl  of  Halbbttby,  L.C.— I  am  of  opinion  that  this 
judgment  ought  to  be  reversed.  I  am  surprised  at 
the  decision  which  has  been  arrived  at  by  the  tribunals 
before  whom  this  question  has  come.  I  think  that  ^ 
this  is  an  example  of  the  mode  in  which  order  14  is 
administered,  it  would  be  desirable  for  the  Legislature 
to  consider  whether  that  order  should  continue  to  be 
put  in  force.  People  do  not  seem  to  understand  that 
the  effect  of  order  14  is  not  that  upon  the  allegation 
of  the  one  side  or  the  other  a  man  is  not  to  be 
permitted  to  defend  himself  in  a  court. 

Order  14  was  intended  to  prevent  sham  defences 
from  defeating  the  rights  of  the  parties  by  delay, 
and  at  the  same  time  causing  great  loss  to  plaintiffii 
who  were  endeavouring  to  enforce  their  rights.  I  do 
not  propose  to  deal  with  the  facts  or  the  merits  of  the 
case,  winok  will  have  to  be  dealt  with  when  the 
cause  is  tried,  as  it  ought  to  be  tried.  But  I  am 
bound  to  say  that  it  startles  me  to  think  that  in  a 
case  of  this  sort  an  order  should  be  made,  the  effect  • 
of  which  is  that  the  defendant  is  not  to  be  heard  to 
make  his  defence.  It  appears  to  me  that  order  14  is 
quite  inappropriate  to  the  facts  of  this  case,  so  far  as 
they  are  mtdligible. 

Lord  Maonaqhtbn. — ^I  agree. 

Lord  Jambs  of  Hbbbfobd.— The  view  which  I 
think  ought  to  be  taken  of  order  14  is  that  the 
tribunid  to  which  the  application  is  made  should 
simply  determine  **  Is  there  a  triable  issue  to  go 
before  a  jury  or  court  P  *'  It  ought  not  to  enter  into 
the  merits  of  the  case  at  all,  and  should  make  the 
order  cmly  when  it  can  say  to  the  person  who  opposes 
the  order,  **  You  have  no  defence ;  you  could  not  by 
general  demurrer,  if  it  were  a  point  of  law,  raise  a 
defence  here.  We  think  it  impossible  for  you  to  go 
before  any  tribunal  to  determine  the  question  of  fact.*' 
I  thuik  there  is  here  a  plain  issue  to  be  tried. 

Lord  Brampton.-— I  entirely  agree. 

Lord  LiNDLBY.— I  agree.  I  think  the  case  ought 
to  be  tried. 

Order  appealed  from  reversed.  Bespondent  company 
to  pay  to  the  appellant  the  costs  both  here  and  below. 

Solicitor  for  appeUant,  Shirley  Woolmer. 

Solicitors  for  respondents,  Foster,  Spicer,  A  Foster. 
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House  of  Lobds.   Gbeat  Wbstxbn  Bailwa^y  v.  London  .^nd  Coxtntt  BANKnra  Go.  Housb  of  IjGbdb. 


July  22,  1901. 


From  C.  A.  I 
(England),  f 

Great  Westeen  Railway  v.  London  and  County 

Banking  Co.  (a.) 

Banker —  Bill  of  exchange  —  Crossed  cheque  -^  **  Not 
negotiable  " — Receipt  of  payment  for  customer — Bills 
of  Exchange  Ad,  1882  (45  ik  46  Vict.  c.  61),  ss,  81 
and  82. 

A  rate  collector  who  is  well  hnouim  and  accustomed  to 
get  cheques  cashed  at  a  hank,  hiU  having  no  account  of 
his  oum  there,  is  not  a  **  customer'*  within  the  meaning 
of  the  Bills  of  Eocchange  Act,  1882,  s.  82.  Should  a 
bank  cash  for  such  a  person  a  cheque  drawn  upon 
another  bank  in  favour  of  stich  a  person  as  payee,  but 
marked  "  not  negotiable,**  and  afterwards  receive  pay- 
ment of  the  amount  from  the  bank  on  which  the  cheque 
is  drawn  ;  if  the  cheque  had  been  obtained  by  such  payee 
by  false  pretences,  the  first-mentioned  bank  is  not  pro- 
tected from  liaMlity  to  the  drawer  by  the  above  section. 

Decision  of  the  Court  of  Appeal  (48  W.  B.  662, 
[19001  2  Q.  B,  464)  reversed, 

ThiB  was  an  appeal  from  an  order  of  the  Court  of 
Appeal  (A.  L.  ftnith,  Yaughan  Williamii,  and  Bomer. 
L.  JJ.),  reported  48  W.  B.  662,  [1900]  2  Q.  B.  464. 

The  aotSon  was  brought  to  recover  £142 10s.,  money 
had  and  zeoeived  by  the  respondents  to  the  use  of  the 
appellants,  or  in  the  alternative  to  recover  damages 
to  a  like  amount  for  the  oonversion  of  a  cheque. 

One  Huggins  had  been  for  many  years  a  rate  collector 
in  the  employment  of  the  Wantage  District  Coundl 
and  for  many  years  had  been  in  the  habit  of  receiving 
ixaoL  the  respondents'  branch  bank  at  Wantage  cash  for 
cheques.  He  was  well  known  at  the  bank,  but  had 
no  account  there.  By  falsely  pretending  that  a  poor 
rate  had  been  made  he  obtained  from  the  appellants  a 
cheque  of  the  value  of  £142  IO4. 

Huggins  was  subsequently  tried  and  convicted  of 
obtaining  the  cheque  by  false  pretences. 

The  <meque  was  drawn  in  favour  of  Huggins  or 
order  on  i^e  London  Joint  Stock  Bank,  and  was 
crossed  '*and  Co.,"  and  marked  ''not  negotiable." 
Huggins,  in  accordance  with  his  usual  praocice,  took 
•the  cheque  to  the  branch  bank  of  the  respondent 
company  at  Wantage,  who  gave  him  the  sum  of 
£117  lOfl.  in  notes  and  gold,  and  carried  tlie  balance, 
£25,  to  the  credit  of  the  Wantage  Bural  District 
Council,  at  the  request  of  Huggins,  in  discharge  of 
his  liability  to  the  council.  The  cheque  was  presented 
by  the  respondents  the  next  day  at  the  Lonaou  Joint 
Sto^  Bans  and  payment  was  made  on  behalf  of  the 
appellants. 

At  the  trial  Bigham,  J.,  found  as  a  fact  that  the 
respondents  received  payment  of  the  cheque  in  good 
f  aitili  and  without  negligence,  and  that  they  so  received 
payment  for  Hugghis,  and  that  as  Huggins  was  a 
customer  of  the  bank  within  the  meaning  of  section 
82  of  the  Bills  of  Exchange  Act,  1882,  £e  respond- 
ents were  protected  from  lialnUty. 

The  Court  of  Appeal  (Yaughau  Williams,  LJ., 
doubting  as  to  bank  receiving  payment  of  the  cheque 
for  Huggins)  affirmed  the  judgment  of  Bigham,  J. 

H.  D.  Greene,  K.C.  {Asquith,  K.C.,  and  Park  Goff 
with  him),  for  the  appelhmts. 

A.  T,  Lawrence,  K,C;  and  Guy  Ltuhington,  for  the 
respondents. 

The  House  took  time  for  consideration. 

Earl  of  Halsbxtby,  L.C.— The  importance  of  this 
case  depends  upon  the  true  oonstruction  of  sections 

(a.)  Beporfced  by  C.  H.  Gbafton,  Esq.,  Barrister- 

at-Law. 


1 


81  and  82  of  the  Bills  of  Exchange  Act,  1882.  I 
think  there  are  more  reasons  than  one  for  the  minion 
I  entertain.  But  the  sections  are  of  such  wide  mod 
general  importance  that  I  prefer  to  rest  my  judgment 
upon  that 

I  think  it  is  very  important  that  everyone  should 
know  thftt  people  who  take  a  cheque  which  is  marked 
"not    negotiable"  and   treat   it    as   a    negotiable 
security  must  recognize  the  fact  that  if  they  do  so 
they  take  the  risk  of  the  person  for  whom  they 
negotiate  it  having  no  title  to  it.     Li  this  oase  it 
cannot  be  pretended  that  Huggins  had  any  title  to  do 
it   at   all.     I  do  not  understand  what  additionsl 
security  is  supposed  to  be  given  to  a  cheque  by 
putting  the  words  "  not  negotiable  **  upon  it,  if  thie 
fact  of  its  being  negotiated  can  give  a  title  to  any- 
one.   The  supposed  distinction  between  the  title  to 
the  cheque  itself  and  the  title  to  the  money  obtained 
by  it  seems  to  me  to  be  abaolutely  illusory.     The 
language  of  the  statute,  which  seems  to  be  desr 
enough,  would  be  absolutely  defeated  by  hcddxng  that 
a  fraudulent  holder  of  the  cheque  could  give  a  title 
either  to  the  cheque  or  to  the  money.    Section  82, 
which  contemplates  the  receipt  of  such  cheque  in  the 
ordinary  course  of  buiiness  for  the  customer  of  s 
bank,  seems  to  me  to  contemplate  a  totally  diffsrent 
class  of  transaction  from  what  is  disclosed  in  thii 
case.    The  bank  thought  proper  to  take  this  cheqne 
as  representing  its  face  value ;  and  if  the  holder  of  it 
had  no  titie,  as  he  certainly  had  not,  there  is  nothing 
in  section  82  which  wiU  entitle  them  to  treat  it  si 
a  receiving  payment  for  a  customer. 

It  is  not  true  to  say  that  the  banker  is  here  sought 
to  be  made  liaUe  by  reason  of  his  having  reoeifsd 
payment  for  a  customer.  I  do  not  thiok  that  Huggins 
was  a  customer  of  the  bank  at  all  within  the  meamng 
of  the  sections,  but  what  the  bank  are  really  insistiiig 
upon  here  is  the  valid  negotiability  of  a  cheque  whiob 
was  fraudulentiy  obtained,  and  which,  by  tbe  form  of 
it,  it  is  enacted  by  the  statute,  shall  give  no  better  title 
to  the  cheque  than  that  which  the  person  from  whom 
it  was  taken  had,  shall  nevertheless  give  a  title  to 
them  which  shall  enable  them  to  sue. 

As  I  have  said,  I  do  not  think  Huggins  was  • 
customer  at  alL  I  do  not  think  the  transaction  wsss 
banking  transaction ;  and  although  I  think  there  if 
another  and  a  distinct  ground  which  would  def«»at  the 
bank's  claim,  I  am  content  to  rest  my  judgment  upon 
the  true  construction  of  the  statute. 

I  therefore  move  your  lordships  that  the  judgment 
of  the  Court  of  Appeal  be  reversed,  and  that  judgment 
be  entered  for  the  appellant  with  costs. 

Lord  Bhand  (whose  judgment  was  read  byl^  I 
Davey)  said :  I  have  found  the  decision  of  this  osie 
to  be  attended  with  much  difficulty,  but  have  come 
to  be  of  opinion  with  your  lordships  tiiat  the  judgment 
of  Bigham,  J.,  and  the  Court  of  Appeal  should  be 
reversed.  Having  had  an  opportunity  of  oonsidering 
the  judgment  about  to  be  delivered  by  my  noble  snd 
learned  friend  Lord  Lindley,  I  concur  in  that  jtuig' 
ment  and  in  his  lordship's  views  of  the  provisiooe  a> 
the  Bills  of  Exchange  Act,  and  in  the  reasons  whiflS 
his  lordship  has  given  for  the  reversal  of  the  decifioD 
of  the  Court  of  AppeaL 

Lord  DAYEY.^The  first  point  raised  by  counsel  for 
the  appellants  was  that  Huggins,  in  tiie  droumitsnotf 
which  are  stated  in  the  oase.  had  a  property  in  ^ 
cheque  which  was  indeed  voidable  by  tiie  appsUsotB» 
who  had  been  defrauded,  but  tiiat  the  money  hsW 
been  received  by  the  respondents  in  good  f  sith  ^^ 
without  notice  of  the  fraud,  before  the  tkppfO^^ 
had  disaffirmed  the  transaction,  it  could  not  o* 
recovered  back  from  them,  the  respondents.  ^^^ 
wood  V.  Smith,  2  T.  B.  750,  and  the  Sale  of  (^^^ 
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Aot,  1893,  ■•  24>  w«re  cited  in  support  of  this 
propositioii.  I  am  of  opinion  that  Hoggins  never 
had  any  pEoi>erfy  in  the  chemiey  which  was  handed 
to  him  only  as  the  collector  and  agent  of  the  overseers 
in  payment  of  a  debt  alleged  to  be  due  to  them.  The 
appeUants  never  intended  to  vest  any  property  in  him 
for  his  own  benefit,  bat  the  property  in  the  cheque 
was  intended  to  be  passed  to  his  employers,  the  over- 
seers, notwithstanding  that  it  was  made  payable  to 
Huggins's  order.  Huggins,  therefore,  hiMl  no  real 
title  to  the  cheque,  and,  it  being  marked  ''not 
negotiable,"  the  respondents  never  acquired  title  to  it 
as  against  the  appellants.  I  think  that  this  is  diown 
by  the  cases  of  Higgom  v.  Burton,  5  W.  B.  683,  26 
Tu  J.  Bx.  342,  and  Cundy  v.  Lindsay,  26  W.  B.  406,  3 
App.  Cas.  459.  In  the  former  case  one  Dix,  pretend- 
ing to  be  agent  for  one  Fitzgibbon,  obtain^  goods 
from  the  pUuntiff  and  pled^^  them  to  the  defendant. 
It  was  held  that  the  pisintijff  could  recover  the  goods 
from  the  defendant  before  any  notice  of  the  fraud  or 
disaffirmance  of  the  transaction.  And  in  Gundy  v. 
Lindsay  the  same  principle  was  affirmed  in  this  House. 
Bigham,  J.,  and  the  Court  of  Appeal,  however,  decided 
in  nvonr  of  the  respondents  on  the  ground  that  Huggins 
was  a  customer  of  the  respondents,  who  received  the 
cheque  for  collection  on  his  behalf  within  the  mean- 
ing of  section  82  of  the  Bills  of  Exchange  Act. 
Tlie  facts  upon  which  they  came  to  that  con- 
clusion are  that  Huggins  had  for  about  twen^  years 
been  in  the  habit  of  cashing  cheques  received  by  him 
as  collector  of  rates  on  the  respondents*  bank*  His 
employers,  the  overieers,  ke^t  their  account  at 
another  bank  in  Newbury,  and  it  was  primd  fade  his 
duly  to  pay  cheques  received  by  him  for  rates  into 
thor  banking  account.  It  does  not  appear  whether 
Huggins  cashed  cheques  at  the  respondents'  bank  in 
any  cases  except  those  in  which  he  had  to  make 
payments  out  of  the  rate  collected  as  poor  rate  to  the 
credit  of  the  waywarden  or  rural  district  council,  who 
kept  their  accounts  with  the  respondents.  In  all  the 
instances  which  were  put  in  evidence  £rom  the  books 
of  tlie  respondents  the  transaction  was  similar  to  the 
one  in  question — ^namely,  a  payment  to  the  credit  of 
a  customer  of  the  respondents  by  means  of  a  large 
chequa,  out  of  which  Hugp;ins  received  the  change. 
He  was  asked  the  question  in  cross-examination 
whether  he  ever  caihed  cheques  with  the  respondents 
except  when  he  had  to  make  a  payment  out  of  the 
rate  to  the  credit  of  one  of  their  cuBtomers.  Unfor- 
tunately a  discussion  arose  and  the  question  was 
never  answered.  It  is  not  shown  that  he  did  so,  and 
I  doubt  whether  he  ever  did.  But,  be  this  as  it  may, 
I  do  not  thick  that  the  relation  of  customer  and 
banker  was  ever  established  between  him  and  the 
respondents.  It  is  true  that  there  is  no  definition  of 
customer  in  the  Act,  but  it  is  a  well-known  expression 
and  I  think  thut  there  must  be  some  sort  of  account 
•=-either  a  deposit  or  a  current  account,  or  some 
similar  relation — to  make  a  man  a  customer  of  a 
banker.  On  the  facts  proved  in  this  case  I  do  not 
think  the  respondents  undertook  any  duty  towards 
Huggins.  They  took  the  cheque  he  offered  in  pay- 
ment of  a  sum  to  be  placed  to  the  credit  of  their 
customers  and  gave  him  the  change,  or  in  some  cases 
(though  it  is  not  proved^  they  may  have  bought  his 
cheque,  possibly  for  their  own  convenience  in  remit- 
ing  to  the  head  office.  But  this  will  not  in  my  opinion 
prove  that  Huggins  was  a  customer,  or  that  they 
vndertook  to  collect  the  cheque  on  his  behalf  so  as  to 
bring  them  within  the  protection  of  section  82.  I 
therefore  agree  that  the  appeal  should  be  allowed. 

Lord  Bbahptoit. — Although  I  am  of  opinion  that 
the  evidence  in  this  case  would  have  justified  the  oon- 
Tiction  of  Huggins  for  larceny  under  section  88  of  the 


Larceny  Act,  1861  (24  &  25  Vict,  c  96},  still,  as  the 
jury  by  their  verdict  in  fact  found  mm  gidlty  of 
obtainiug  the  cheque  by  false  pretences — ^that  is,  of  a 
misdemeanour  and  not  of  a  felony — ^and  as  through- 
out the  trial  of  this  action  the  case  was  so  treated, 
both  by  the  appellants  and  the  respondents,  I  have 
thought  it  right  so  to  treat  it  in  considering  the 
question  of  the  respondents'  liability  now  before  your 
lordships. 

I  do  not,  however,  look  upon  this  distinction  as  at 
aU  material,  for  the  question  before  this  House  is  not 
whether  the  respondents,  when  they  received  the 
cheque  from  Huggins,  became  the  holders  in  due 
course  in  the  sense  that  they  were  bond  fide  holders 
for  value  without  notice  of  the  fraud,  nor  whether 
they  continued  to  be  so  until  Bitsr  the  cheque  was 
honoured  by  the  appellants'  bankers,  upon  whom  it 
was  drawn — for  nobody  impeaches  tne  absolute 
integrity  of  the  respondents,  their  officers,  and 
clerks — but  whether,  in  taking  this  cheque  with  the 
words     ''not   negotiable,"    added    to    the   general 

crossing  " &  Co.,"  written  upon  the  face  of  it 

by  the  secretary  of  the  appellants  before  it  was  sent 
to  Huggms,  the  rentondents'  right  to  receive  p^ment 
of  it  was  affectea  by  section  81  of  the  &11  of 
Exchange  Act,  1882,  and  was  not  within  the  protection 
of  section  82. 

I  deal  firit  with  section  81,  which  enacts,  "Where 
a  person  takes  a  crossed  cheque  which  bears  on  it  the 
words  "  not  negotiable,'  he  shaU  not  have,  and  «bft]l 
not  be  capable  of  giving  a  better  title  to  the  cheque 
than  that  which  the  person  from  whom  he  took  it 
had."  The  object  of  this  section  is  obvious.  It  is  to 
afford  to  the  drawer  or  the  holder  (section  77)  of  a 
cheque  who  is  desirous  of  transmitting  it  to  another 
person  as  much  protection  as  can  reasonably  be 
afforded  to  it  against  dishonesty  or  accidental  mis- 
carriage in  the  course  of  its  transit,  if  he  will  only 
take  the  precaution  to  cross  it,  witii  the  addition  of 
the  :B7ords  "  not  negotiable,"  so  as  to  make  it  difficult 
to  set  such  cheque  so  crossed  cashed  until  it  reaches 
its  destination. 

To  apply  that  section  to  the  present  case,  I  cannot 
imagine  that  anybody  would  entertain  a  doubt  that  a 
person  who  obtains  from  another,  by  a  fraudulently 
false  pretence,  a  cheque  so  crossed  with  the  intent  to 
appropriate  the  proceeds  to  his  own  use,  as  Huggins 
did,  could  make  any  real  title  to  such  cheque ;  practi- 
cally it  would  be  the  same  as  if  he  had  stolen  it. 
Havinff  no  title  himself,  he  had  none  to  give  to  any- 
body else ;  and  if  this  had  been  the  case  of  an  obliging 
tradesman  cashing  the  cheque  for  a  friend,  it  would 
have  been  unareuable. 

But  it  is  said  the  respondents,  being  bankers,  are 
protected  from  liability  to  ^y  over  to  the  appellants 
the  moneys  they  have  received  by  the  honouring  of 
the  cheque,  by  section  82,  which  enacts  that  '*  where  a 
banker  m  good  faith  and  without  negligence  receives 
payment  for  a  customer  of  a  cheque  crossed  generally, 
or  specially  to  himself,  and  the  customer  has  no  title, 
or  a  defective  title  thereto,  the  banker  shall  not  incur 
any  liability  to  the  true  owner  of  the  cheque  by 
reason  only  of  having  received  such  payment." 

That  the  respondents  in  good  faith  received  pay- 
ment for  the  cheque  is  beyond  question.  I  am  not, 
however,  quite  so  sure  that  it  was  altogether  without 
negligence,  for  I  must  assume  the  manager  at 
Wantage  knew  the  meaning  and  legal  effect  of  the 
crossing,  with  the  words  "not  negotiable."  Tins 
point,  however,  does  not  appear  to  have  been  raised, 
and  certainly  there  was  no  finding  upon  it  at  the 
trial.    I  will  reject  it,  therefore,  for  present  purposes. 

The  only  remaining  question  is  whether  the  money 
received  by  the  respondents'  bank,  when  the  cheque 
was  honoured,  was  so  received  for  any  customer  of  the 
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bank.  I  cannot  come  to  the  conoluaon  that  it  was. 
Nor  do  I  think  the  eyidenoe  woold  justify  such  a 
finding.  Hug^ins  had  no  banking  account  at  all 
anywhere.  It  is  not  necessary  to  say  that  the  keepmg 
of  an  ordinary  banking  account  is  essentia  to  con- 
stitute a  person  a  customer  of  a  bank,  for  if  it  were 
shown  that  cheques  were  habitually  lodged  with  a 
bank  for  presentation  on  behalf  of  the  persons  lodging 
them,  and  that  when  honoured  the  amoimt  was 
credited  and  paid  out  to  such  person,  whether  with  or 
without  any  profit  to  the  bank  for  so  presenting  them, 
I  would  not  say  that  such  transactions  might  not 
constitute  such  person  a  customer  within  the  meaning 
of  section  82 ;  indeed,  I  think  they  would.  But  as 
between  Huggins  and  the  Wantage  branch  of  the 
respondents'  bank  the  transaction  amounted  to 
nothing  of  the  sort. 

It  is  true  tbat  for  many  years  the  branch  bank 
manager  had  been  in  the  habit  of  accommodating 
Huggiss  by  cashing  cheques  made  payable  to  him, 
some  crossed  and  some  not  crossed;  but  none  marked 
"not  negotiable.**  All  the  cheques  were  cashed 
across  the  counter  before  presentation.  Sometimes  a 
I>ortion  of  the  amount  was  paid  by  Huggins's  direc- 
tion in  to  the  credit  of  the  account  kept  with  the 
bank  by  the  Wantage  Bural  District  Ck)uncil,  but 
there  was  never  a  cheque  so  changed  without  Huggins 
getting  some  cash  out  of  it,  and  upon  no  occasion 
was  a  cheque  paid  in  to  the  credit  of  the  Wantage 
account  above  mentioned  for  presentation  on  their 
account ;  and  I  can  well  understand  why  it  was  so, 
because  once  paid  in  it  could  not  have  been  got  out 
without  a  cheque  of  the  Wantage  Bural  District 
Council.  I  should  further  observe  that  the  language 
of  section  82  is  where  a  banker ''  receives  payment  for 
a  customer."  In  the  case  before  your  lordships  on 
every  occasion  of  cheques  so  cashed  the  money  had 
already  been  given  to  Huggins  in  exchange  for  the 
cheque ;  the  money  paid  to  the  respondents  has  been 
received  on  their  own  account  to  reimburse  them,  and 
not  on  account  of  Hugeins  at  all. 

For  these  reasons  I  uiink  the  transaction  between 
Huggins  and  the  respondents  in  not  within  the  pro- 
tection of  section  82,  and  that  as  Huggins  could  give 
the  respondents  no  better  tiUe  than  he  had  himsdf  the 
appelluits  are  entitled  to  your  lordships'  judgment, 
and  that  this  appeal  should  be  allowed  with  coS:s. 

Lord  LiNDLBY. — In  the  view  I  take  of  this  case  it 
is  unnecessary  to  determine  whether  Huggms  was 
guilty  of  larceny  in  stealing  the  cheque,  or  whether 
he  only  obtahied  it  by  false  pretences,  which  is  the 
crime  of  which  he  was  convicted.  Whether  the 
cheque  was  void  or  only  voidable,  as  contended  by 
Mr.  Lawrence,  appears  to  me  really  immaterial. 

Be  it  void  or  he  it  voidable,  it  was  not  negotiable, 
and  by  section  81  of  the  Bills  of  Exchange  Act,  1882, 
Huggins  was  not  capable  of  siving  a  better  titieto 
the  cheque  than  he  had  himself.  But  it  is  said  tiiat, 
although  the  bank  had  a  defective  title  to  the  cheque, 
they  have  a  good  titie  to  the  money  paid  to  them  as 
holders  of  it.  So  to  construe  the  section  would 
destroy  more  than  half  its  utility ;  a  cheque  marked 
"  not  negotiable  "  would  be  no  safer  than  any  other 
cheque  if  once  cashed — ^that  is,  unless  payment  of  it 
was  stopped  before  it  was  pretented. 

I  cannot  think  this  an  admissible  construction ;  it 
has  never  yet  been  judicially  adopted,  and  I  advise 
your  lordships  to  reject  it.  Everyone  who  takes  a 
cheque  marked  *'  not  negotiable  "  takes  it  at  his  own 
risk,  and  his  title  to  the  money  got  by  its  means  is 
as  defective  as  his  title  to  the  cheque  itielf •  FUher  v. 
BoherU,  3  Times  L.  B.  354,  is  an  authority  to  this 
e£Pect,  and  section  82  seems  to  me  framed  on  the 
aisumpton  that  this  view  is  correct.  The  section 
would  not  otherwise  be  wanted. 


Upon  the  other  point,  it  is  plain  to  me  that  the 
bank  obtained  payment  of  the  cheque  for  themselves 
and  not  for  Hug|^.  Whether  the  bank  is  to  be 
regarded  as  havmg  purchased  the  cheque,  or  as 
having  advanced  him  its  amount  on  the  seonrity  of 
i1^  seems  to  me  immaterial.  The  bank  wanted  the 
money  for  themselves,  and  not  for  him.  They  were 
entitied  to  hold  the  money  as  against  him,  and  wen 
under  no  obligation  to  remit  it  to  him*  In  no 
ordinary  sense  of  the  expression  can  the  bank  be 
regarded  as  collecting  the  money  for  him»  although, 
no  doubt,  if  the  bank  could  keep  the  money  all 
liability  on  his  part  would  be  at  an  end,  and  in  tbat 
way  he  would  be  benefited  by  the  receipt  of  the 
money.  Section  82  of  the  Act  is  a  mere  reproduction 
of  the  previous  Act  of  1876,  and  the  constraotion  pat 
upon  that  Act  in  the  case  of  Mathieasen  v.  London  and 
County  Bank,  27  W.  B.  838,  6  C.  P.  D.  7,  was,  in 
my  opinion,  correct.  In  Clarke  v.  London  and  County 
Banking  Co.,  45  W.  B.  383,  [1897]  1  Q.  B.  552,  the 
cheque  was  paid  in  for  oolleotion,  and  this  was  the 
r<Uio  decidendi. 

Further,  I  cannot  think  that  Huggins  was  in  any 
sense  a  customer  of  the  bank;  no  doubt  he  was 
known  at  the  bank  as  a  penoa  accustomed  to  come 
and  get  cheques  cashed,  but  he  had  no  account  of  any 
sort  with  the  bai^  Nothins  was  put  to  bis  debit  or 
credit  in  any  book  or  paper  kept  by  the  bank.  The 
entry  in  the  waste-book,  p.  20,  is  only  a  memo- 
randum of  the  transaction.  Bomer,  L.J.,  thought  he 
was  a  customer  because  the  bank  had  for  yesri 
collected  money  for  him ;  but,  in  my  view,  the  bank 
collected  money  for  themjselves,  not  for  him,  in  this 
particular  transaction,  and  the  evidence  only  shows 
that  previous  transactions  were*  similar  to  this. 

^e  case  sug^ted  by  Bomer  L.J.,  of  a 
customer  paying  m  a  non-negotiable  cheque  to  hii 
own  credit  when  his  account  is  overdrawn  appears  to 
me  very  difPerent  from  that  which  is  befdre 
your  lordships  for  decision.  The  reasoning  of 
Yauehan  Williams  L.J.,  commends  itself  to  my 
mind,  and,  although  out  of  deference  to  his  oolleagnes 
he  accepted  a  view  which  he  would  not  otherwise 
have  entertained,  I  am  clearly  of  opinion  that  the 
judgments  appealed  from  should  be  reversed,  and 
that  judgment  should  be  entered  for  the  plaintifb 
with  costs,  and  that  they  should  have  the  costs  of  this 
appeal. 

Appeal  allowed. 

Solicitor  for  appellants,  B,  B.  Nelson, 

Solicitors  for  respondents,  Harries,  Wilkinson,  & 
Bailees. 


iSoutt  of  Appeal* 

From  K.  B.  Div.  ) 

(Collins,  M.B.,  and  Stirling  [  Oct.  SO. 

and  Mathew,  L.JJ.)       ) 

JsNNiNas  V.  Mathbb. 
Gray  {Claimant),  (a.) 

Bankruptcy  —  Interpleader  —  Property  divisible  among 
creditors — Property  htld  on  trust — Assignee  for  benefit 
of  creditors — Bignt  of  indemnity  over  assets — Lien 
pausing  to  trustee  in  bankruptcy — Execution  creditor^ 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  44. 

The  assignee  of  a  business  under  a  deed  of  assignment 
for  the  benefit  of  creditors  who  incurs  debts  in  carrying 

(a.)  Beported  by  F.  G.  BiJOKBB,  Esq.,  Barrister- 

at-X^aw. 
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on  the  htmnesa  hot  a  rigM  of  indemnity  or  lien  over  the 
tisaeta  of  the  hiuineee  which  on  hia  lankruptcy  paaaea  to 
his  tnutee. 

The  aaaigjiee  of  a  huaineaa  under  auch  a  deed  incurred 
a  debt  in  carrying  it  on,  for  which  judgment  wcls  signed 
against  him,  and  the  judgment  creditor  seized  aome  of  the 
assets  of  the  huaineas  in  execution.  The  aaaignee  then 
heoams  bankrupt, 

Heldf  that,  although  the  aaaeta  of  the  buaineaa  were 
properly  held  by  the  assignee  on  trust,  and  so,  by  virtue 
of  section  44  of  the  Bankruptcy  Act,  1883,  were  not 
diviaihle  among  hia  creditora,  yet  the  truaiee  in  bank- 
ruptcy had  auch  an  intereat  in  tJiem  aa  to  entitle  him  to 
aucc^  in  an  interpleader  iasue  against  the  execution 
creditor. 

Deciaion  of  the  Divisional  Court  (49  W.  B.  496,  [1901] 
1  Q.  B.  108}  affirmed. 

Appeal  from  the  judgment  of  a  Divisional  Oonzt 
(Ii«wnnoe  and  Kennedy,  JJ.)  on  the  hearing  of  an 
appeal  from  the  Bradfonl  Gonnty  Court :  49  W.  B, 
495,  [1901]  1  Q.  B.  108. 

In  June,  1898,  Messrs.  Smales  Brothers  &  Co., 
who  wsro  oarrying  on  business  at  Bradford,  executed 
a  deed  of  assignment  for  the  benefit  of  their  creditors, 
by  whioh  they  tranif erred  all  their  trade  assets  to 
one  Mather  as  trustee  in  trust  to  carry  on  the  business 
and  appl^  the  profits  in  paying  the  creditors  fifteen 
ahUlings  m  the  pound,  and  subject  to  this  in  trust  for 
Smales  Brothers. 

Mather  carried  on  the  business  in  accordance  with 
the  trust,  and  in  so'  doing  incurred  debts,  among 
bihers,  to  one  Jennings* 

Jennings  being  unable  to  obtain  payment  of  his 
debt  sued  Mather  as  trustee  of  Smales  Brothers  and 
obtained  judgment,  on  which  execution  was  issued, 
and  the  sheriff  seized  under  the  execution  certain  of 
the  trade  assets. 

Before  they  were  sold  Mather  absconded  and  was 
adjudicated  a  bankrapt,  one  Qny  being  appointed 
his  trustee  in  bankruptcy.  Gray  then  claimed  the 
goods  seized  by  the  sheriff,  and  the  sheriff  inter- 
pleaded. 

The  goods  were  sold  by  consent,  and  the  proceeds, 
amounting  to  £120,  were  paid  into  court,  and  an 
issue  was  directed  to  be  tried  in  the  county  court  to 
detennine  whether  the  proceeds  of  the  goods  sold 
were  the  property  of  Gray,  Mather's  trustee  in  baiJc- 
mptcy,  or  of  JenningB,  the  execution  creditor. 

The  county  court  judge  gave  judgment  for  the  execu- 
tion creditor,  holding  that  the  goocb  in  question,  bong 
trust  property,  by  virtue  of  section  44  of  the  Bank- 
ruptcy Act,  1883,  did  not  pass  to  the  trustee  in 
bankroptcy. 

The  Divisional  Oourt  reversed  the  decision  of  the 
oounty  court  judge  and  gave  judgment  for  tiie 
claimant,  holding  that  though  the  assets  of  the 
business  were  property  held  by  the  bankrupt  on  trust, 
and  so,  by  virtue  of  section  44  of  the  Bankruptcy  Act, 
were  not  divisible  among  his  creditors,  yet  he  had  a 
ri|^t  of  indemnity  or  Uen  over  them  which  passed  to 
his  trustee  in  bankruptcy,  and  that  therefore  the 
trustee  in  bankruptcy  was  entitled  to  succeed  as 
against  the  execution  creditor. 

The  execution  creditor  apptaled. 

Muir  Maekeneie^  for  the  execution  creditor. — 
Tne  execution  creditor  is  primd  fade  entitled  to 
the  proceeds  of  the  sale  of  the  goods,  and  the 
burden  is  on  the  claimant  to  show  that  he  has 
a  superior  title.  The  claimant  here  does  not  satisfy 
that  burden,  because  he  does  not  show  that  Mather 
was  in  fact  in  a  position  to  avail  himself  of  the 
Hen  which  is  relied  on*  If  Mather's  liabilities  incurred 
in  the  execution  of  the  trust  were  lees  than  what  he 
received  on  account  of  the  trust — ^if ,  in  other  words. 


he  had  made  any  default  in  carrying  out  the  trust, 
then  he  would  not  be  in  a  position  to  avail  himself  of 
the  lien. 

cT.  Q.  Wood  {Carrington  with  him),  for  the  claimant. 
— It  is  too  late  to  take  the  poiut  that  there  was  no 
evidence  that  Mather  was  in  a  position  to  avail  him- 
self of  the  lien.  If  that  point  had  been  taken  at  the 
hearinff  in  the  county  court,  it  might  have  been  met 
by  evidence. 

OoLLiNS,  M.B. — I  am  of  opinion  that  this  appeal 
must  be  dismissed.  The  question  arises  on  an  inter- 
pleader issue  directed  to  be  tried  between  Gray,  the 
tmstes  in  bankruptcy  of  Mather,  and  Jennings,  an 
execution  creditor.  Mather  was  the  assignee  of  the 
trade  assets  of  the  firm  of  Messrs.  Smales  Brothers  & 
Go.  under  a  trust  deed  by  which  he  was  to  carry  on  the 
business  as  trustee  for  the  creditors  of  the  firm.  In 
dealing  with  the  trust  estate  Mather  became  liable  to 
creditors,  and  among  others  to  Jenning",  for  various 
debts.  Those  debts,  though  Mather  was  personally 
liable  for  them,  were  incurred  by  him  in  his  capacil^ 
as  trustee,  and  he  had  a  right  to  resort  against  the 
tmst  estate  for  indemnity  against  that  personal 
liabUity. 

But  the  goods  of  the  estate  were  not  the  ^oods  of 
Mather  and  were  not  liable  to  execution  for  his  debts. 
Jennings  obtained  judgment  against  Mather,  and 
also  obtained  leave  to  issue  execution.  But  he  was 
only  entitied  to  take  in  execution  the  goods  of  the 
debtor.  The  goods  which  he  did  in  fact  take  were 
not  the  goods  of  the  debtor.  Mather  having  become 
bankrupt,  the  trustee  in  bankruptcy  says  that  though 
he  has  no  claim  on  the  trust  estate  he  has  a  right 
to  stand  in  Mather's  shoes,  and  he  says  that  Maimer 
had  a  Uen  on  the  trust  goods  to  indemnify  him  against 
any  liability  incurred  by  him  in  carrying  out  the 
trust,  and  that  as  against  an  execution  creditor  the 
goods  ought  to  be  ulowed  to  remain  where  they  are 
to  satisfy  that  lien.  I  do  not  thmk  the  execution 
creditor  had  any  right  to  take  the  goods  at  all.  And 
apart  from  that,  in  my  opinion,  the  right  of  the 
trustee  in  bankruptcy  has  not  been  displaced.  It  is 
said  by  the  execution  creditor  that  Mather  could  not 
avail  himself  of  the  lien  if  he  had  made  defaults  in 
carrying  out  the  trust  which  outweighed  the  liabilities 
whiuh  he  had  incurred,  and  that  the  burden  of  proof 
was  on  the  trustee  in  bankruptcy  to  show  that  no 
such  defaults  had  been  made.  I  do  not  think  the 
trustee  in  bankruptcy  ought  to  be  called  upon  to 
prove  that  negative.  In  my  opinion  the  decision  of 
the  Divisional  Oourt  is  right,  and  the  judgment  of 
Kennedy,  J.,  is  admirable. 

Stibung,  L.  J.  — I  am  of  the  same  opinion.  I  think 
that  Kennedy,  J.,  accurately  stated  the  legal  position 
of  the  parties  in  this  case.  He  held  that  Mather,  as 
a  trustee^  had  an  equitable  right  to  indemnfy  himself 
against  all  liabilities  incurred  by  him  in  performing 
the  trust  out  of  the  trust  property,  which  right  was 
available  to  the  trustee  in  bankruptcy  and  ought  to 
be  enforced  in  his  favour  as  against  an  execution 
creditor  who  has  seized  the  trust  goods.  I  think  he 
was  right  in  so  holding.  Every  trustee  has  for  his 
protection  the  right  to  have  idl  costs  and  expenses 
properly  incurred  by  him  in  carrying  out  the  trust 
paid  out  of  the  estate,  and  such  costs  and  expenses 
form  a  first  charge  on  the  trust  property.  And  the 
trustee  has  a  ngti  to  resort  to  that  property  without 
the  assistance  of  the  court  for  indenuiity  against  all 
liabilities  incurred  by  him  in  the  administration  of  the 
trust.  It  is  said  that  there  is  no  evidence  that  this 
right  is  available  to  the  trustee  in  the  present  case. 
But  it  is  dear  that  the  trustee  has  incurred  personal 
liability  to  the  execution  creditor  and  other  creditors, 
and  the  primd  facie  right  to  indemnity  out  of  the 
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trait  estate  ezista.  If  this  is  to  be  robntted  by 
showing  that  he  has  oommitted  any  default,  I  think 
the  onus  is  on  those  who  assert  the  existence  of 
snoh  a  defaolt.  In  my  opinion,  therefore,  the  appeal 
fails. 

Mathew,  L.  J.,  ooncnrred. 

Appeal  dismissed. 

Solicitors  for  the  execution  creditor,  O,  J.  B.  StUbhs, 
for  Gaunt,  Hines,  A  BoUonUey,  Bradford. 

Solicitors  for  the  claimant,  Wrensted  &  Hind,  for 
8caU  <&  Holmes,  Bradford. 


Wtfy  Otoutt  of  Swtitt. 


June  5,  1901. 


Chan.  Biy.    I 
Eekewioh,  J.  | 

In  re  Maddock. 
Llbwblyn  V,  Washington,  (a.) 

Administration — Order  of  adminiHration  of  assets — 
Insufficiency  of  personalty — Will — Secret  trust  of 
residue  —  Specific  bequest  —  Pov)er  of  appointmefit 
exercised  by  will — Incidence  of  estate  duty, 

A  testatrix  by  her  will  gave  her  residuary  estate  to  A,, 
and  by  a  memorandum  subsequent  to  the  date  of  the  toill, 
and  which  was  acknowledged,  by  A,  to  be  binding  upon 
her,  gave  a  specific  portion  of  the  residue  in  trust  for 
certain  other  persons  therein  specified.  The  residuary 
estate,  after  deducting  therefrom  the  portion  bound  by 
the  memorandum,  proved  insufficient  to  pay  the  debts  arid 
testamentary  expenses  of  the  testatrix. 

Held,  that  the  trust  constituted  by  the  memorandum, 
though  specific,  did  not  amount  to  a  specific  bequest,  and 
that  the  debts  and  testamentary  expenses  were  consequently 
payable  out  of  the  whole  of  the  residuary  estate  rateably 
oetween  the  portion  bound  by  the  memorandum  and  the 
portion  not  so  bound. 

The  testatrix  Jiaving  by  her  will  appointed  a  fund  over 
which  she  had  a  testamentary  power  of  appointment. 

Held,  following  In  re  Treasure,  48  W.  R.  696, 
[1900]  2  Ch.  648,  that  the  estate  duty  payable  in  respect 
of  the  fund  so  appointed  was  payable  out  of  the 
appointed  fund. 

In  re  Moore,  49  W.  B.  373,  [1901]  1  Ch.  691,  not 
followed. 

Sarah  B.  Maddock  by  her  will  dated  the  11th  of 
January,  1897,  after  appointiog  the  plaintiff  F.  W. 
Llewelyn  and  the  defeodants  S.  A.  Washington  and 
J.  F.^  Maddock  to  be  trustees  and  executors  of  her  will, 
appointed  and  bequeathed  to  them  one- third  share  of 
a  sum  of  £18,000  over  whidi  she  had  a  testamentary 
power  of  appointment  under  Uie  will  of  her  father, 
upon  trust  to  pay  the  income  to  S.  A.  Washington 
for  her  own  use  during  her  life,  and  after  her  death 
to  divide  the  principal  of  such  share  amongst  certain 

rdfied  chanties ;   and  she  devised  and  bequeathed 
her  real  estate  and  the  residue  of  her  .personal 
estate  to  S.  A  Washington  absolutely. 

On  the  17th  of  January,  1897,  subsequent  to  the 
date  of  the  will,  the  testatrix  signed  a  memorandum 
requesting  that  the  interest  arising  from  all  the 
monery  she  had  saved  should  be  paid  to  certain  persons 
therein  specified,  and  it  was  aidmitted  that  a  valid 
trust  was  thereby  created  in  favour  of  those  persons. 
The  testatrix  died  on  the  14th  of  December,  1898, 
possessed  of  both  realty  and  personalty. 
—  -      ■  -    ■ 

(a.)  Beported  by  H.  Clauqhton  Soott,  Esq., 

Barrister-at-Law. 


The  residuary  estate  after  deductings  the  portion 
bound  by  the  memorandum  proved  insu£B.oient  to  pay 
the  testatrix's  debts,  and  tertamentary  expenses. 

The  questions  as  raised  by  the  summons  were — (1) 
Whether  or  not,  having  regard  to  the  fact  that  the 
residuary  perscmal  estate  of  the  testatrix  was  in- 
sufficient for  the  payment  of  debts,  estate  daty,  and 
costs,  the  deficiency  was  payable  out  of  the  funds 
passing  under  the  memorandum  made  by  the  testatrix 
and  the  real  estate  of  the  testatrix  rateably,  or,  how 
such  deficiency  should  be  borne;  and  (2)  whether 
the  estate  duty  payable  in  respect  of  the  snm  of 
£6,000  appointed  by  the  will  was  payable  out  of  the 
appointed  fund,  or  out  of  what  other  funds. 

E,  Ford,  for  the  summons. 

Warrington,  K.C.,  and  T.  H.  Carson,  K.C.,  for  8.  A, 
Washington. — ^The  trust  arising  under  the  memor- 
andum does  not  amount  to  a  testamentary  bequest  at 
all.  The  title  of  the  persons  claiming  is  not  derived 
under  the  will,  but  only  under  the  memorandum, 
which  is  binding  on  the  oonsdence  of  the  legatee. 
Therefore  tiie  estate  must  be  administered  as  though  the 
memorandum  had  not  existed.  There  is  no  case  exactly 
in  point.  However,  in  the  case  of  Cullen  v.  The 
Attorney-General  for  Ireland,  14  W.  E  869,  L.  R.  1 
H.  L.  190,  at  p.  198,  Lord  Westbury  lays  it  down  that 
the  title  of  a  cestui  que  trust  under  a  secret  trust  or  a 
trust  affecting  the  conscience  of  the  legatee  is  not 
testamentary. 

They  also  cited  Wallgrave  v.  Tebbs,  4  W.  B.  194, 
2  E.  &  J.  313.  and  Rowbotham  v.  Dunnett,  26  W.  B. 
529,  8  Ch.  D.  430. 

Benshaw,  K,C.,  and  VaugJian  Hawkins,  for  the 
cestuis  que  trustent  under  tiie  memorandum. — ^The 
case  of  Cullen  v.  The  Attorney -General  for  Ireland  iB 
not  in  point ;  it  was  a  decision  upon  the  Irish  Stamp 
Acts.  In  this  case  the  testatrix  drew  the  memorandum 
with  the  express  purpose  of  binding  S.  A.  Washing- 
ton, her  executrix ;  it  was  merely  another  means  of 
drawing  up  a  codicil.  So  the  beneficiaries  take  the 
property  as  a  specific  bequest,  and  the  deficiency  must 
be  borne  rateably  between  the  properly  subject  to 
this  trust  and  the  real  estate  of  the  t^tatrix. 

P.  S.  Stokes,  for  the  charities,  on  the  question  of 
the  estate  du^^  in  respect  of  the  appointed  fund, 
cited :  In  re  Treasure,  48  W.  E.  696.  ["1900]  2  Oh.  648, 
and  In  re  Moore,  49  W.  E.  373,  [1901J  1  On.  691. 

Kekewioh,  J. — ^Nobody  pretends  that  the  point  is 
ooyered  by  any  decision.    Counsel  on  the  one  side 
has  cited  to  me  a   dictum  of  Lord   Westbury  in 
the  case  of  Cullen  v.  The  Attorney-General  for  Irdand, 
and  counsel  on  the  other  side  has  truly  said  that  that 
case  does  not  touch  the  point  in  hand.    Tnere  the 
question  turned  and  was  decided  upon  the  construction 
of  certain  Acts  of  Parliament,  and  the  remark  of 
Lord    Westbury    was   merely   obiter,    and   though 
entitled  to  all  respect  it  must  not  be  treated  as  a 
decision.     The  prmciple  there  laid  down  by  Lord 
Westbury  is  as  follows:   ''Where  there  is  a  secret 
trust,  or  where  there  is  a  right  created  by  a  personal 
confidence  reposed  by  a  tMtator  in  any  individual, 
the  breach  of  which  confidence  would  amount  to  a 
fraud,  the  title  of  the  party  claiming  under  the  seoret 
trust,  or  claiming  by  virtue  of  that  personal  con- 
fidence, is  a  title  dehors  the  will,  and  which  cannot  be 
correctly  termed  testamentary."      That  carries  me 
some  TMurt  of  the  way.    The  fallacy  of  the  argument 
on  behalf  of  those  who,  claiming  under  the  memoran- 
dum, say  that  this  is  a  "  specific  bequest,'*  seems  to  me 
lie  in  the  use  of  those  two  words  together.    That  the 
gift  is  "specific"   there   can   be   no   doubt.    The 
memorandum   speaks    of    "all  tiie  mone]^   I  have 
saved";    and   uiat   is  a  speoifio  description.    But 
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it  18  not  ft  "  bequest,"  for  the  gift  ia  not  contained  in  | 
any  will  or  in  any  testamentiuy  insianiment  which 
could  be  TOOYed  with  the  wilL  If  the  gift  of  all  the 
money  ^mich  she  had  saved  had  been  to  Miss 
Washington  it  would  have  operated  as  a  specific 
bequest.  But  the  testatrix  has  not  done  that.  What 
she  gave  to  Miss  Washington  was  the  residue,  and 
she  has  proceeded  to  declare  this  trust  of  a  particular 
part  of  the  residue.  The  title  of  those  claiming  under 
the  memorandum  is,  as  Lcnrd  Westbury  has  said, 
dehors  the  will ;  and  the  cestui^  que  tnuitent  can  only 
make  Miss  Washington  accountable  for  that  part  of 
the  testatrix's  property  which  comes  to  her  as  residue, 
and  which,  on  taking  the  accounts,  is  foand  to  repre- 
sent the  money  she  has  saved.  The  answer,  there- 
fore, to  the  first  question  raised  will  be  that  the 
payment  of  the  debts  of  the  testatrix,  the  estate  duty 
on  her  personal  estate  and  the  costs  of  administration, 
must  be  made  rateably  out  of  funds  comprising  her 
residuary  estate  x>assing  under  the  memorandum,  and 
the  funds  not  so  passing. 

As  to  the  second  question  raised,  his  lordship 
decided  to  abide  by  his  former  decision  ia  In  re 
Treasure^  without  further  comment,  leaving  the  con- 
flict which  had  arisen  between  that  case  and  the 
judgment  of  Buddey,  J.,  in  /n  re  Moore^  to  be  deter- 
mined by  the  Court  of  Appeal  when  occasion  arose. 
The  answer,  therefore,  that  liis  lordship  gave  to  the 
■eoond  question  was  that  the  estate  duty  payable  in 
respect  of  the  £6,000  appointed  by  the  will  was 
payable  out  of  the  appointed  fund. 

Solicitors,  Ridaddle  &  Son,  for  Heaton  &  Son, 
Buzslem. 


Chan.  Div.       ) 
Coseus-Hardy,  J.  j 


July  17,  19;  Aug.  6,  1901. 


Fleming  v.  Lob.  (a.) 

Contract — Assignment  of  contract — Specific  per formance 
—  Failure  of  consideration — Money  had  and  received. 

On  the  I6th  of  July  B.  entered  into  an  agreement  to 
buy  certain  mining  claims  from  A,,  the  purchase  to  he 
completed  on  or  before  the  Sth  of  November,  subfect  to  the 
payment  by  B.  of  instalments  of  £400  per  month.  On 
t?ie  ISth  of  Jtdy  B,  sold  the  same  property  to  C,  on 
condition  that  C.  paid  a  deposit  and  a  8um  of  £230  per 
month  up  to  the  1st  of  November.     On  the  ISth  of  July 

B.  assigned  the  benefit  of  his  contract  with  (7.  to  D. 
The  deposit  and  the  monthly  contributions  were  paid  by 

C.  to  D,  for  four  months*  In  an  action  brought  by  D. 
against  B,  and  C.  for  specific  performance,  0.  counter- 
claimed  the  return  of  the  deposit  and  the  fowr  instcU- 
ments. 

Held,  that,  on  total  failure  of  consideration,  C.  could 
recover  his  payments  from  D. 

On  the  16th  of  July,  1896,  an  aj^reement  wai  made 
between  J.  NelU  and  Loe,  by  which  Neill  agreed  to 
sell  certain  mining  daims  and  mining  leases  in 
Australia  to  the  defendant  Loe  for  the  sum  of 
£42,500,  to  be  paid  partly  in  cash  and  partly  in 
shares  in  a  company  to  be  formed. 

It  was  also  arranged  by  this  agreement  that  Neill 
was  to  continue  to  work  and  develop  the  property 
up  to  the  1st  of  November,  1896,  and  Loe  was  to  pay 
bim  £400  a  month  towards  the  expenses  of  such 
working,  the  first  payment  to  be  made  on  the  date 
of  the  agreement.  The  purchase  was  to  be  completed 
on  or  before  the  8th  of  November,  1896,  and  in  the 
event  of  Neill  being  unable  to  produce  a  title  to  the 
property  Loe  was  to  be  at  liberty  to  rescind  the 

(a.)  Beported  by  J.  H.  Dayibs,  Esq.,  Barrister- 

at-Law. 


agreement  and  recover  the  moneys  paid  by  him  to  the 
vendor. 

On  the  18th  of  July,  1896,  Loe  entered  into  an 
agreement  with  Mackusick  for  the  sale  of  the  same 
property  to  him  for  £65,000,  payable  partly  in  cash 
ana  partly  in  shares. 

It  was  also  agreed  that  Mackusick  was  to  pay 
£230  a  month  up  to  the  1st  of  November,  1896, 
towards  the  cost  of  working  and  developing  the 
property. 

Before  signing  the  agreement  Mackusick  received  a 
written  guarantee,  dated  the  18th  of  July,  1896,  from 
Fleming,  by  which  the  latter  guaranteed  ''the  per- 
formance by  Mr.  Loe  of  the  obligations  imdertaken 
by  him  to  you  under  such  contract."  In  considera- 
tion of  the  guarantee  given  by  Fleming,  Loe  (without 
Maokasiok's  knowledge)  assigned  to  Fleming  **  the 
contract  made  by  me  for  purchase  of  such  mines, 
which  contract  I  now  deposit  with  you,  and  also  to 
assign  to  you  the  contract  between  Mr.  Mackusick 
and  myself,  which  I  also  deposit  with  you." 

On  this  Fleming  claimed  that  he  stood  in  the  shoes 
of  Loe,  and  that  therefore  Mackusick  was  liable  to 
pay  him  the  £230  per  month,  as  arranged  under  the 
agreement  of  tbe  18th  of  July. 

Subsequently  Mackusick  paid  the  deposit  on  the 
purchase  and  the  sum  of  £920,  being  the  amount  due 
for  four  months,  and  Fleming  paid  Neill  fhe  sum  of 
£400  per  month,  according  to  the  agreement  of  the 
16th  of  July. 

In  July,  1897,  Fleming,  as  assignee  of  the  contract, 
brought  an  action  against  Loe  and  Mackusick  for 
specific  performance  of  the  agreement  of  the  18th  of 
July  and  damages. 

Loe  did  not  defend  the  action. 

Mackusick  couDterdaimed  against  Loe  and  Fleming 
for  repayment  of  the  deposit  of  £500  and  the  sum  of 
£920. 

The  case  came  on  before  Cozens-Hardy,  J.,  in 
October,  1899,  and  judgment  was  given  for  specific 
performance,  ihe  judge  ordering  the  counterclaim  to 
stand  over. 

On  appeal  this  order  was  reversed. 

The  oounterdaim  and  defence  were  then  amended, 
and  the  case  now  came  on  for  trial. 

Loe  had  died  in  the  meantime,  and  no  personal 
representative  had  been  appointed. 

Mackusick  sought  to  recover  from  Fleming  the 
various  sums  paid  by  him  under  the  contract. 

Fleming  repudiated  all  liability  on  the  ground  that 
he  was  not  a  party  to  tbe  contract  with  Mackusidc,  and 
that  Mackusiok's  only  remedy  was  against  Loe's 
representatives  when  constituted. 

Upjohn,  K.C  ,,  and  2>.  D,  Robertson,  for  Mackusick, 
said  that  the  assignee  of  a  contract  took  sulnect  to 
all  the  burdens:  Werderman  v.  SociSt^  dfeniral 
d^ElectricitS,  30  W.  R.  33,  19  Ch.  D.  246 ;  Aspden  v. 
Seddon,  25  W.  B.  27  7,  1  Ex.  D.  496.  The  case  of 
Aberaman  Ironworks  v.  Wickens,  17  W.  B.  211,  L.  B. 
4  Ch.  App.  101,  was  decided  in  the  old  Court  of 
Qhancery  and  merely  meant  that  there  was  no 
equity. 

Eve,  K.C,  and  Martelli,  for  plaintiff,  referred  to  tbe 
cases  of  Aberaman  Ironworks  v.  Wickens  and  Tasker 
V.  SmaU,  3  Myl.  &  Cr.  63. 

Upfohn,  K.G,,  replied. 

Cozbns-Habdt,  J. — It  is  reasonably  clear  that 
Iffackusiok  cannot  claim  anything  under  Fleming's 
guarantee.  Nothing  is  due  from  Loe  in  respect  of 
any  obligation  undertaken  by  him  under  the  contract. 
Mackusick  is  not  suing  for  breach  of  the  contract. 
But  Mackusick  alleges  tnat  the  deposit  and  the  several 
sums  of  £230  were  paid  by  him  to  Fleming  as  assignee 
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of  the  oontraot*  and  not  as  agent  for  and  on  bahalf  of 
Loe,  and  that  althoiurh  there  was  no  contract  of  sale 
between  him  and  Fleming,  yet  he  is  entitled  to 
reooYer  the  money  so  paid  on  the  ground  of  a  total 
ftiiliue  of  consideration. 

The  facts  are  not  really  in  dispute,  although  the 
inferences  to  be  drawn  from  the  facts  are  disputed. 
Now  it  is  plain  that  Mackusick  only  signM  the 
agreement  with  Loe  upon  having  Fleming's  letter  of 
guarantee,  and  that  Mackusidk  was  anzioilB  that  not 
a  penny  of  his  money  should  reach  Loe's  hands. 

it  is  urged  on  the  part  of  Fleming  that  the  case  of 
Aheraman  Ironworks  y.  Wickens  is  decisive  in  his 
favour,  because  it  was  there  held  that,  although  the 
purchaser  was  entitled  to  relief  against  Wickens,  his 
vendor,  no  relief  could  be  given  against  Wilkinson, 
Sudlow,  and  Sari,  into  whose  hands  part  of  the  pur- 
chase-money had  come*  I  do  not  agree  with  this 
contention.  Malins,  V.C,  dismissed  the  bill  affainst 
all  the  defendants  without  prejudice  to  the  rights  of 
the  plaintiff  at  law.  On  appeal  Lord  Oaims  reversed 
the  decision  so  far  as  Wickens  was  concerned,  but 
gave  no  relief  against  the  other  defendants  in  the 
shape  of  repayment,  the  money  not  having  been 
obtained  by  mud  or  impressed  with  any  trust.  In 
other  words,  the  Court  of  Chancery  had  no  juris- 
diction to  deal  with  a  simple  money  demand  of  that 
nature,  and  the  parties  were  left  to  assert  such 
rights,  if  any,  as  thej  might  have  by  an  action  at 
law.  That  case  did  not  decide  the  question  which 
now  arises  for  my  decision.  Mackusick  must  succeed, 
if  at  all,  on  the  footing  that  this  is  a  dum  for  money 
had  and  received  on  a  total  failure  of  consideration. 
The  circumstances  are  peculiar,  but  I  think  Fleming, 
having  regard  to  his  conduct,  including  his  pro- 
ceedings in  the  present  action,  cannot  successzuUy 
contend  that  this  money  was  not  received  by  him  for 
the  use  of  Madkusiok.  I  must  therefore  give  judg- 
ment for  Mackusick  for  the  several  sums  paid  by  him 
to  Fleming ;  aud  Fleming  must  pay  the  costs  of  the 
counterclaim. 

Solicitors  for  the  plaintiff.  Last  &  Sons. 
SoUdtors  for  the  defendants,  Morten,  Cutler,  &  Co, 


Habtley  v.  Pbndabyes.  (a.) 

Administration — Settled   land — SiUe   of  timber — Can- 
version, 

By  an  order  of  the  court  timber  grouping  on  land 
settled  upon  A,  for  life,  with  remainder  in  fee  to  B,,  was 
sold,  and  the  proceeds  invested  in  Consols  in  court. 

Held,  that  as  between  the  heir-at-law  of  B,  and  the 
personal  representative  of  B.  the  proceeds  of  the  sale 
were  personalty,  and  an  order  was  made  {after  the 
deaths  of  A.  and  B,)  directing  the  transfer  of  the  sum  to 
the  legal  personal  representative  of  B, 

Henry  Harris,  who  died  in  1830,  by  his  will  settled 
two  estates  in  Cornwall  called  Bosteague  and  Treeassa 
upon  his  niece  Mary  Hartley  (the  wife  of  William 
^Dry  Hartley)  and  her  issue.  She  had  issue  an 
only  son,  Willuun  Henry  Harris  Hartley. 

L[i  the  year  1860  Mary  Hartley  was  equitable 
tenant  for  ufe,  subject  to  impeachment  for  waste,  of 
the  two  estates.  &i%  and  her  son  W.  H.  H.  Hartley 
were  botii  lunatics. 


(a.)  Beported  by  J.  H.  Dayibs,  Esq.,  Barrister- 

at-Law. 


The  'Lords  Justices  in  Lunacy  and  in  Chancery 
made  an  order  on  ^e  20th  of  July,  1860,  in  the 
administration  suit  of  Hartley  t.  Penaarves  b^  which, 
they  referred  to  the  Master  in  Lunac]^  for  inquiry 
the  question  whether  there  was  any  timber  on  the 
two  estates  proper  to  be  cut,  and  if  so  that  the  same 
should  be  feUedand  sold,  the  proceeds  to  be  paid  into 
the  bank  to  the  credit  of  the  case  of  Hartley  y. 
Fendarves—**  The  Timber  Account."  The  money  thus 
obtained  was  to  be  invested  in  Bank  3  per  cent. 
Annuities. 

On  the  16th  of  April,  1864,  the  maiter  made  his 
certificate,  which  stated  that  the  timber  had  been 
felled  and  sold,  and  the  proceeds  placed  to  the  credit 
of  the  cause  of  Hartley  v.  Pendarves,  Afterwards  the 
sum  was  invested  in  3  per  cent.  Annuities  as  directed 
by  the  order. 

Mary  Hartley  died  in  October,  1868,  and  W.  H.  H. 
Hartley  died  intestate  in  June,  1894.  The  question 
was  now  raised  by  adjourned  summons  as  to  whether 
the  sum  reaUzed  by  the  sale  of  the  timber  was  to  be 
regarded  as  real  or  personal  estate,  and  therefore 
wnether  the  heir-at-law  or  the  legal  personal  repre- 
sentetive  of  W.  H.  H.  Hartley  was  entitled  to  it. 

Boome,  for  the  heir-at-law  of  W.  H.  H.  Hartley, 
dted  the  case  of  Field  v.  Brown,  27  Beav.  90,  8  W.  B. 
Ch.  Dig.  23,  and  contended  there  had  been  no  con- 
version. 

He  also  referred  to  the  cases  of  Attorney- General  v. 
MarquU  of  Ailesbury,  36  W.  B.  737,  12  App.  Cas.  672, 
and  Awdley  y.  AwdHey,  2  Yem.  192. 

Dickinson,  for  the  legal  personal  representetive, 
argued  that  conversion  had  taken  place:  Ex  parte 
Bromfidd,  1  Yes.  jun.  453 ;  Oxenden  v.  Lord  Compton, 
2  Yes.  jun.  69;  Ex  parte  Phillips,  19  Yes.  118; 
Phillips  V.  Davcock,  [1867]  W.  N.  54 ;  Steed  v.  Preece 
22  W.  B.  432,  L  B.  18  Eq.  192. 

Boome  replied. 

Cozsns-Habdy,  J.,  steted  the  facte,  and  pro- 
ceeded :  The  order  directing  the  sale  of  the  timber 
was  made  under  the  general  jurisdiction  of  the  court, 
and  was  not  in  any  way  dependent  upon  the  droum- 
stance  tiiat  both  the  t^iant  for  life  and  the  tenant  in 
fee  were  lunatics.  The  jurisdiction  of  the  court  to 
order  the  sale  of  timber  on  a  settied  estate,  when 
it  is  for  the  benefit  of  all  parties  interested  in  the 
settied  estete,  is  well  esteblished,  and  in  such  a  case 
the  tenant  for  life,  though  impeachable  for  waste,  is 
entitied  to  tiie  income  produced  by  the  proceeds  of 
ssle  of  the  timber :  Tooker  y.  Annesley,  5  Sim.  235. 
It  was  on  this  footing  that  the  committee  of  Mary 
Hartiey  received  the  dividends  of  the  Consols  during 
her  life.  Tida  being  so,  I  think,  on  principle,  that 
where  timber  has  been  rightfully  sold  under  an  order 
of  court  all  the  consequences  of  conYcrsion  must 
follow,  and  that  there  is  no  equity  as  between  the 
heir  and  the  legal  personal  representetive  of  the 
owner  in  fee.  TJus  is  the  view  taken  by  Sir  G^rge 
Jessel  in  Steed  v.  Preece,  and  by  Kay,  J.,  in 
HyeU  V.  Mekin,  32  W.  B.  513,  25  Ch.  D.  735. 
It  is  contended,  however,  that  the  point  was 
decided  in  the  opposite  sense  by  Sir  John  Bomilly  in 
Field  v.  Brown.  1  cannot  regard  that  case  as  a  satis- 
factory authority.  It  seems  to  me  difficult  to 
recondle  it  with  the  decision  of  the  same  learned 
juc^  in  Dyer  v.  Duer,  13  W.  B.  732,  34  Beav.  504. 
It  was  apparenti^  based  on  Cooke  v.  Dearley,  22  BeaT* 
196,  a  case  which  was  disapproved  by^  Sir  Gteorge 
Jessel  in  Steed  v.  Preece,  Under  these  circumstances 
I  feel  at  liberty  to  follow  my  own  view,  and  to  hold 
that  the  Consols  in  court  form  part  of  the  personal 
estete  of  the  late  owner  in  fee.  The  order  must, 
subject  to  the  payment  of  coste,  direct  the  transfer  of 
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theOonaolsto  ilia  legal  penonAl  repieeeiitatives  of 
W.  H.  H.  Hartley, 

Solioitors  for  the  heir-at-laW|   CoUyer'Bridtow, 
HUl,  OurtU,  <fe  Dod: 

SoUoitor  for  the  legal  penonal  representatiTe,  F*  C, 
Lingard* 


Ohan.  Div.       ) 
OozaDB-Haidy,  J. ) 


July  2,  1901, 


In  re  Biohabds. 
Lawson  v.  Habvby.  (a.) 

AdmirMraiion — Orant  to  manager  of  hank — Debt  due 

to  hank — Retainer^ 

Where  the  manager  of  a  hank  had  heen  granted 
adminiiiration  of  the  eataie  of  an  intestate  who  woe  a 
debtor  to  the  hankj 

Held,  that  qfter  an  order  for  t?ie  administration  of 
the  estate  had  heen  made,  the  manager  could  not,  as 
<sdministratort  retain  the  debt  due  to  ths  hank. 

Letters  of  administration  of  the  penonal  estate  of 
an  intestate  were  granted  to  the  defendant  on  the  10th 
of  April,  1896,  in  whioh  he  was  desoribed  as  "  John 
Ffanois  Harvey,  manager  of  Trades  Oommerdal  Bank 
(limited),  creditors  of  the  estate."  The  Trades 
Oommercial  Bank  (Limited)  were  the  bankers  and 
oreditors  of  deceased,  and  it  was  for  this  reason  that 
the  manager  of  that  bank  was  granted  administration. 

An  administration  order  was  made  on  the  7th  of 
February,  1898.  The  administrator  had  not  at  that 
date  paid  any  of  the  f  ands  which  came  into  his  hands 
as  administrator  to  the  bank  on  account  of  their  debt. 

The  master  fonnd  bv  his  certificate  dated  the  31st 
of  July,  1899,  that  the  defendant  had  a  balance  of 
£1,011 14s.  6d.  to  his  credit  for  which  he  was  account- 
able, bat  he  did  not  decide  whether  the  defendant 
had  power  to  retain  the  amount  of  £242  lOs.  6d.  due 
to  the  bank.  The  question  nowcame  before  the  court 
on  farther  consideration  whether  the  defendant,  as 
administrator,  could  retain  the  debt  due  to  the  bank. 

Bowland  Bowlands,  for  the  plaintifL 

DunTtamf  for  the  defendant,  contended  that  Harvey 
was  made  administrator  as  an  official  of  the  bank  and 
for  its  benefit,  ffis  position  was  analogous  to  that  of 
an  administrator  durante  minoritate :  Franks  v.  Cooper, 
4  Yes.  763 ;  Talhot  v.  Frere,  27  W.  B.  148,  9  Gh.  D.  568. 

A,  J.  ChiUy,  for  a  creditor. 

Oozbns-Habdt,  J.— This  daim  cannot  be  main- 
tained. It  Ib  a  peculiar  esse  because  administration 
was  granted  to  the  manager  of  the  bank,  and  although 
he  was  described  as  manager  of  the  bank  in  the  grant 
of  administration,  and  it  was,  no  doubt,  made  to  him 
because  he  was  manager,  nevertheless  it  was  made  to 
him  as  an  individual  and  not  to  the  use  of  the  bank. 
Had  he  ceased  being  manager  he  would  still  have 
retained  the  position  of  administrator.  Li  the  case  of 
a  grant  made  durante  minoritate  or  to  the  use  of  a 
lunatic,  there  is  a  right  of  retainer,  but  here  the 
manager  would  have  to  prefer  the  bamk  to  the  other 
oreditors  if  he  were  to  pay  out  the  sum  owing  to 
them.  The  right  to  pr^er  was  destroyed  by  the 
administration    order,    though  the   decree   did   not 

§revent  the  administrator  from  retaining  his  own  debt, 
'he  claim  will  be  disallowed. 

Solidtors  for  creditors,  Spencer,  Chapman,  <b  Co., 
for  J,  B.  Richards,  Swansea. 

Solicitor  for  plaintiff,  «/.  T.  Lewis,  for  Aeron 
Thomas  A  Co.,  Swana 


(a.)  Beported  by  J.  H.  Davibb,  Esq.,  Barrister- 

at-Law. 


g-fij.  j  mj  30. 1901. 

DODSON  V.  DOWBBT.  (a.) 

Partnership^Vendor's  right  to  indemnity  on  sale  of 
share— Partnership  Act,  1890  (53  <fe  64  Vict,  c.  39), 
fl.  31. 

The  purchaser  of  a  share  in  a  partnership  business 
must  indemnify  the  vendor  against  the  liabilities  of  the 
business* 

This  was  an  action  by  D.  C.  Dodson  for  specific 
performance  of  a  contract  for  the  sale  of  his  share  in 
a  partnership  business. 

Upfohn,  K.C.,  and  R.  B.  Yardley,  for  the  vendor.— 
The  purchaser  of  a  share  in  a  partnership  must  in- 
demnify his  vendor. 

They  referred  to  KeUy  v.  Button,  16  W.  B.  1182, 
L.  B.  3  Ch.  App.  703,  at  p.  709 ;  Whetham  v.  Davey, 
33  W.  B.  925,  30  Oh.  D.  574,  at  p.  580 ;  Waring  v. 
Ward,  7  Ves.  332,  at  p.  337. 

Phipson  Beale,  K.C.,  and  S.  R.  Earle,  for  the  pur- 
chaser. 
They  referred  to  the  Partnership  Act,  1890,  s.  31. 

[FABWBLL,J.,refeTred to iZoaev.  Fr(rfflon,12W.B.685, 
10  H.  L.  Css.  672.] 

The  Partnership  Act,  1890,  provides,  section 
31 :  (1)  An  assignment  by  any  partner  of  his  share 
in  the  partnersbip,  either  absolute  or  by  way^  of 
mortgage  or  redeemable  charge,  does  not  as  against 
the  other  partners  entitie  the  assignee,  during  the 
continuance  of  the  partnership,  to  interfere  in  the 
management  or  admioistration  of  the  partnership 
business  or  affairs,  or  to  require  any  accounts  of  tiie 
partnership  tranMctions,  or  to  inspect  the  partner- 
ship books,  but  entitles  the  assignee  only  to  receive 
the  share  of  profits  to  which  the  assigning  partner 
would  otherwise  be  entitled,  and  the  assignee  must 
accept  the  account  of  profits  agreed  to  by  the  partners. 
(2)  Li  case  of  a  dissolution  of  the  partnership, 
whether  as  respects  all  the  partners  or  as  respects  the 
ajf^gnlng  partner,  the  assignee  is  entitied  to  receive 
the  share  of  the  partnership  assets  to  which  the 
assigning  partner  is  entitled  as  between  himself  and 
the  other  partners,  and,  for  the  purpose  of  ascertain- 
ing that  share,  to  an  account  as  from  the  date  of  the 
diMolution. 

Fabwbll,  J.,  in  giving  judgmenl^  said :  The 
question  is  raised  as  to  what  is  the  jK>iition  of  a  pur- 
chaser of  a  share  in  a  partnership  business.  Assuming, 
as  stated  in  the  pleadinffs  and  correspondence,  that 
the  vendor  had  severed  his  connection  with  the 
business,  and  had  made  this  arrangement  for  leaving 
his  money  dormant  for  three  years,  he  still  had  certain 
rights  as  a  partner,  or  a  late  partner,  including  the 
right  to  have  his  capital  repaid,  subject  to  that 
arrangement.  I  cannot  follow  the  purchaser's  argu- 
ment on  section  31  of  tiie  Partnershi]^  Act,  1890. 
That  section,  in  my  opinion,  is  primarily  intended  for 
the  protection  of  the  vendor^  partners.  It  is  also 
intended  to  declare  that  a  partner  may  sell  or  mort- 
gage his  share  in  a  partnership,  provided  that  he 
does  not  interfere  with  his  partners'  rights.  They  are 
not  bound  to  accept  or  acknowledge  the  purchaser  at 
all;  but  the  vendor,  as  between  himself  and  his 
partners,  may  sell  everything  he  has  to  sell.  The 
purchaser  of  a  share  in  such  a  business  differs  m  no 
way  that  I  can  see  from  the  purchaser  of  any 
other  property.  As  from  the  date  of  the  contract 
he  becomes   the  owner   of  the    property,   subject 

(a.)  Beported  by  Paxtl  STEiOKLAin),  Esq.,  Barrister- 

at-Law. 
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ofoly  to  the  liability  to  pay  the  purohase-money, 
and  the  yendor  beoomes  a  trastee  with  certain 
qualifioatioDB,  as  is  correctly  stated  in  Dart  on  Vendors 
and  Purchasers  (6th  ed.)>  p.  283 :  *'  The  Tender  is  not 
a  mere  dormant  trustee,  he  is  a  trastee  having  a 
personal  and  substantial  interest  in  the  property,  a 
light  to  protect  that  interest,  and  an  active  right  to 
assert  that  interest  if  anything  should  be  done  in 
derogation  of  it.  The  relation,  therefore,  of  trustee 
and  cestui  que  trust  subsists,  but  subject  to  tiie  para- 
mount right  of  the  vendor  toprotect  his  own  interest 
as  vendor  of  the  property,  "^en  the  title  has  been 
accepted  and  the  punmase-money  paid,  this  para- 
mount right  of  the  vendor  ceases,  and  the  trusteeship 
subsists  without  any  qualification,  but  as  from  the 
date  of  the  contract  tne  relationship  is  throughout 
that  of  trustee  and  cestui  que  trust,**  It  appears  to 
me  to  folio  IV  from  that  statement  that  the  purchaser 
as  cestui  que  trust  is  personally  bound  to  indemnify 
the  vendor  as  trustee  from  the  liabilities  of  the  trust 
property :  Hardoon  v.  Belilios,  49  W.  fi.  209,  [1901] 
A.  G.  118.  He  buys  the  share  and  steps  into  the 
position  of  the  vendor.  The  purchaser  contends  that 
he  takes  the  benefits  and  not  the  liabilities.  Sup- 
pose a  man  buys  a  share  in  a  partnership,  and 
it  goes  on  for  six  years,  during  which  time 
the  vendor  remains  as  the  nominal  partner. 
The  first  four  years  are  successful,  and  the  purchaser 
takes  all  the  proflts.  At  the  end  of  that  time  there 
are  two  disastrous  years  in  whi^  the  liabilities  exceed 
the  assets.  The  purchaser  contends  that  the  vendor 
must  bear  the  loss;  such  a  proposition  is,  in  my 
opinion,  absolutely  untenable. 

Applying  the  principle  which  seems  to  me  to  be 
correctly  stated  in  the  passage  I  have  read  from  Dart, 
as  soon  as  the  relation  of  trustee  and  cestui  que  trust 
is  established  all  the  incidents  follow,  including  the 
vendor's  riffht  to  a  personal  indemnity. 

The  result  is  I  miE^e  a  decree  for  specific  perf orm- 
anoe,  and  the  purchaser  must  pay  the  costs  of  the 
action.  By  analogy  to  the  case  of  Bridgman  v.  Daw^ 
40  W.  £.  253,  the  assignment  will  contun  an  express 
covenant  by  the  purchaser  to  indenmify  the  vendor 
against  the  liabilities  of  the  business. 

Solicitors,  Alexander  NecUe^  for  Bennett  &  Mwehy 
Worthing ;  Edward  Betteley, 


Div. ) 
r.J.) 


Oct.  31. 


Chan.  Div. 
Buckley, 

In  re  Cliffobd. 
Scott  v.  Cliffobd.  (a.) 

Setded  l4ind — Power  of  tenant  for  life  to  mortgage — 
Costa  of  consolidating  mortgage — "  Where  money  is 
required'*— Settled  Land  Act,  1890,  «.  11. 

Section  11  of  the  SMed  Land  Act,  1890,  mtist  he  read 
as  if  it  meant  **  where  money  is  reasonably  required 
Jiaving  regard  to  the  circumstances  of  the  settled  land,** 

Where  land  uas  settled  subject  to  several  mortgages,  all 
hearing  interest  at  4  per  cent,,  and  the  tencmtfor  life  had 
a  right  under  the  settlement  to  resort  to  capital  in  the 
event  of  the  income  payable  to  her  f filling  below  a  certain 
figure,  and  one  of  the  mortgages  toas  called  in,  and  it  vku 
found  that  that  mortgage  could  not  be  readily  transferred, 
hut  that  a  consolidating  mortgage  for  the  whole  amount 
due  under  all  the  mortgages  could  be  got  at  8^  per  cent, 
interest. 

Held,  that  the  tenamtfor  life  was  empowered  by  the 

(a.)  Beported  by  B.  Lbiqh  Bamsbotham,  Esq., 

Barrister-at-Law. 


lUh  section  of  the  Act  of  1890  and  was  justified  in 
raising  the  amount  by  which  the  costs  of  the  consolidating 
mortgage  exceeded  the  costs  of  the  transfer  of  the  mort- 
gage called  in  by  a  mortgage  of  the  settled  land  for  that 
amount 

Under  a  deed  of  settlement  a  mother  and  her  son 
were  respectively  tenant  for  life  and  remaiadennan 
of  tiie  settled  property.  The  property  was  settled 
subject  to  a  mortgage  for  £15,500  and  several  other 
mortgages  all  bearing  interest  at  4  per  cent. 

Under  the  settlement,  if  the  net  inoome  of  tiie 
settled  property  fell  below  £1,000  per  annnm,  the 
tenant  for  life  might  have  recourse  to  capital  to  make 
up  the  deficiency.  The  mortgagees  of  the  £15,500 
mortgage  called  in  their  mortgage  debt.  A  transferee 
was  found  who  would  be  willing  to  take  a  transfer  of 
the  mort^nige  at  the  same  rate  of  interest,  provided 
certain  iSditional  security  was  given — ^the  money  to 
be  advanced  being  trust  monev.  It  was  admitted 
that  it  was  imdesirable  to  encumber  the  only  property 
which  was  then  available  as  additional  security. 

The  tenant  for  life  found  that  a  consolidating 
mortgage  could  be  obtained  bearing  interest  at  3^  per 
cent,  per  annum  if  the  sum  to  be  advanced  was 
suffidentlv  large,  and  she  therefore  gave  notioe  to 
pay  off  all  the  other  mortgages  with  a  view  to  having 
them  all  consolidated  with  the  £15,500  mortg^agei 

This  transaction  was  carried  out  and  the  tenant  for 
life  sought  to  charge  the  settled  estates  with  the  costs 
of  the  whole  transaction. 

Buckmaster,  for  the  tenant  for  life. — The  whde 
transaction  has  been  done  in  good  faith  and  for  the 
benefit  of  all  concerned.  The  tenant  for  life  oan  charge 
these  costs  under  section  11  of  the  Settled  Ijand  Act, 
1890.  Here  the  money  is  "  required,*'  at  all  events  it 
is  reasonably  required,  and  the  section  most  be  read 
as  if  it  said  <' reasonably  required.'*  Not  only  is  the 
tenant  for  life  benefited  by  increase  of  income,  but  the 
remainderman  is  benefited  also,  for  he  will  receive  a 
larger  income  on  the  death  of  the  tenant  for  Hf e,  and  the 
fact  that  there  is  now  more  inoome  available  for  the 
tenant  for  life  lessens  the  risk  of  the  tenant  for  life 
having  recourse  to  capital  to  make  up  her  inoome  to 
£1,000  a  year.  To  consdidate  all  the  mortgages  at 
once  is  much  cheaper  in  the  long  run  than  to  get 
transfers  piecemeal.  The  tenant  for  life  could  have 
achieved  her  object  in  any  case  by  getting  Uie  several 
mortgagees  to  wH  in  their  mortgages. 

Dunham,  for  the  remainderman. — ^The  limitations 
here  are  legal,  therefore  the  court  cannot  be  called 
upon  to  execute  any  trusts.  The  power,  theref(ffe» 
sought  by  the  tenant  for  life  must  be  got  only  under 
the  Act  of  1890.  The  only  money  required  was  so 
much  as  was  needed  to  effect  a  transfer  of  the 
£15,500  mortgage.  The  whole  object  of  the  trans-- 
action  has  been  to  provide  the  present  tenant  for  life 
with  a  larger  inoome,  and  the  costs  of  such  a  pro- 
ceeding ought  not  to  be  charged  against  the 
remainderman.  The  income  from  the  estate  i> 
ample,  and  there  is  practically  no  risk  of  recourse 
being  made  to  capital. 

H,  Fellows,  for  the  trustees. 

BXTCELSY,  J.— Under  the  Settled  Land  Act,  1882, 
a  tenant  for  life  had  no  power  to  mortgage  the  settled 
land  except  in  the  cases  mentioned  in  section  18  of 
that  Act  where  money  was  required  for  enfranchise- 
ment or  equality  of  exchange  or  partition.  There  was 
power  to  sell  the  land,  but  not  to  mortgage  it  In 
1890  there  was  passed  section  11  of  the  SetUed  Land 
Act  of  that  year,  which  for  the  first  time  gave  powtf 
to  mortgage  for  other  purposes.  The  dominant  words 
of  that  section  are  ''  where  money  is  required  for  the 


YoL  L. 


[Hot.  n,  WO.] 


THE  WEEKLY  REPORTER. 


59 


HioH  OoiTKT.    Ik  bs  Oliffosd. — ATTOBHBY-GBinniAL  V.  Mayor,  &o.,  of  EASTBOumni.    High  Ooubt. 


purpoM  of  duoharging  an  izummbranoe  on  the  settled 
laad^  or  pert  tiiereof."  And  the  question  I  have  to 
ooosider  here  is  what  is  the  meaning  of  the  word 
**  required  "  f  Where  the  mortgagee  gives  notice  to 
oall  in  his  money  the  word  is  dearly  satisfied; 
the  money  is  required  for  the  purpose  of  dis- 
oharging  an  inonmbranoe  on  the  settled  land  or 
part  thereol  But  is  the  seotion  confined  to  that? 
I  think  that  it  is  not.  The  seotion  must  be  read 
as  if  it  meant  "where  money  is  reasonaUy  re- 
quired having  regard  to  the  droumstanoes  of  the 
settled  land";  and,  in  fact,  Mr.  Dunham,  who 
has  argued  this  case  on  behalf  of  the  remainderman, 
dld^  not  contend  to  the  contrary.  The  facts  with 
which  I  have  to  deal  here  are  that  there  were  on  the 
settled  estate,  of  which  the  applicant  is  tenant  for 
life,  several  mortgages*  the  lurgest  for  £15,500  and 
several  others,  at  the  date  of  the  settlement  making 
up  £22,000,  and  there  were  later  incumbrances 
bringing  the  total  to  £26,043.  That  being  so,  the 
mortgagee  for  £15,500  gave  notice  calling  in  his 
money.  That  money  was  certainly  "  required,''  and 
the  tenant  for  life  would  certainly  have  been  entitled 
to  mortgage  the  settled  land  in  order  to  raise  the 
oosts  of  obtaining  a  transfer  of  that  mortgage. 
When  she  went  into  the  matter  she  f  oimd  that  the 
£15,500  could  not  be  readily  transferred,  but  that 
if  die  were  able  to  consoliaate  all  the  mortgages 
ahe  could  get  £26,043  at  3^  per  cent,  interest  insteiskd 
of  4  per  cent.  Accordingly,  notice  to  call  in  having 
been  given  to  her  by  the  mortgagee  of  the  £15,500, 
she  gave  notice  to  the  other  mortgagees  of  her 
intention  to  pay  them  off,  and  she  effected  a  mortgase 
for  £26.043  at  3}  per  cent..  If  she  had  raised  the 
£15,500  it  would  have  been  within  her  right  to  charge 
the  costs  of  doing  so  on  the  settled  estate,  and  those 
costs  are  said  to  amount  to  £480.  The  costs  of  the 
whole  transaction  amounted  to  a  larger  sum,  and  the 
diffarence  is  said  to  be  £180  or  £200.  The  only 
question  is  whether  she  is  entitled  to  charge  that 
difference  on  the  settled  land.  If  I  am  right  in  my 
view  of  the  section  I  have  to  consider  whether 
the  money  was  "reasonaUy  required"  for 
the  benefit  of  the  estate,  and  whether  the 
tenant  for  life  has  acted  properly,  and  how 
does  it  affect  the  xemainderman  P  Under  the 
settlement  the  tenant  for  life  had  the  income  with 
a  right  to  resort  to  capital  if  the  uicome  fell  bdow 
£1,000.  li  die  saves  ^  per  cent  interest  on  the  mort- 
gages the  income  wfll  be  larger  by  £129  a  year,  and  the 
probabilility  of  resorting  to  capitd  will  be  less,  and 
that  vnll  be  a  benefit  to  the  remainderman*  Again, 
when  he  comes  into  the  property  he  vnll  succeed  to  a 
laroer  income.  Was  it  reasonable  on  her  part  to 
replace  4  per  cent,  mortgages  by  3}  per  cent. 
mortgages ;  and  were  the  costs  of  doing  so  reasonably 
incurred  P  I  ansvrar  that  they  were.  If  I  am 
right  in  my  construction  of  the  section,  she  was 
justified  in  acting  as  she  did  and  the  costs  ought 
to  be  raised  by  mort|^age  of  the  estate.  I 
may  say  that  in  arriving  at  the  oondusion  I 
have  come  to  I  am  fortified  by  the  judgment 
of  Eekewich,  J.,  in  the  oaie  of  In  re  Fare's 
8eUUd  Estate^  witili  a  copy  of  which  I  have  been 
furnished  by  Mr.  H.  Fellows  (as  amicui  curios).  The 
judgment  was  delivered  on  the  2l8t  of  December,  1897, 
in  diambers,  but  it  appears  to  have  been  a  written 
judgment  and  initiallecl  by  the  learned  judge,  and 
in  it  he  hdd  that  it  would  be  a  narrow  construction 
of  the  section  to  hold  that  "  required  *'  met  only  the 
ease  of  a  calling  in  of  a  mortgage  by  the  mortgagee, 
and  that  it  eztoidedto  all  cases  in  whidi  the  econom- 
iod  administration  of  the  settled  estate  reasonably 
demanded  that  a  mortgage  should  be  pud  off 
whether  for  the  purpose  m  transfer  or  otherwise. 


Mrs.  Scott  is  therefore  entitled  to  raise  these  oosts 
by  mortgage  of  the  settled  estate. 

SoUdtors   for   the    applicant,    ClaffUm,    8on$,    A 
Fargus* 

SoUdtors    for   the   trustees,    Taylor^     Hoare,    & 
PUcher,  for  Buaadl  &  Miugrove,  Birmingham. 

Solicitors  for  the  remainderman,  Fritchard  <&  Sons, 


(Kennedy  a^d  Phmimore,  JJ.))      ^^^  ^^'  ^^^' 

ATrOBNBT-GSNlCRAL  V.  MAYOB,  ALDBBMEN,  AVD 
BXTBGESSBS  OF  THB  BOBOUGH  OF  EASTBOUBHE.  (a.) 

Inland  Revenue — Stamp  duty  on  sale  of  chattels — 
Property  vested  hy  Act  or  purchased  wider  statutory 
power— Finance  Act,  1895  (58  cfc  69  Vict,  c.  16),  s,  12. 

The  Corporaiion  of  Eastbourne  purchased  by  agreement 
from  the  Eastbourne  Electric  Light  Co,  the  whole  of  the 
undertaking  of  the  company,  with  the  full  benefit  of  all 
pending  contracts  and  engagements. 

Held,  that  ad  valorem  duty  was  payable  on  the 
conveyance  of  the  whole  property,  including  so  much 
of  the  oofuideration  as  represented  goods,  wares,  and 
merchandize* 

Spedal  case  stated  by  consent  pursuant  to  ord. 
68,  r.  2,  and  ord.  34,  r.  1. 

1.  This  is  an  information  on  bdialf  of  the  Grown  to 
recover  £443  15s.  and  interest  for  duty  claimed  under 
section  12  of  the  Finance  Act,  1895,  in  respect  of  a 
purchase  of  property  by  the  defendants  under 
statutory  powers  as  hereinafter  mentioned. 

2.  On  the  19th  of  April,  1899,  an  agreement  waS 
entered  into  between  the  Eastbourne  Electric  Light 
Go.  (limited)  (thereinafter  and  hereinafter  called  the 
company)  and  the  defendants  (thereinafter  called  the 
corporation). 

3.  It  was  redted  in  the  sdd  agreement  that  the 
company  under  the  Eastbourne  Electric  Supply  Order, 
1890,  confirmed  by  the  Electric  Lighting  Oroer  Gon- 
firmation  (No.  8)  Act,  1890,  had  acquired  land  and 
erected  dectric  lighting  works,  and  provided  plant, 
machinery,  mains,  and  other  appliances,  and  had  been 
supplying  electrical  energy  within  the  area  specified 
in  the  said  order. 

4.  Olause  1  of  the  said  agreement  was  as  follows  t 
''  Subject  to  the  providons  hereinafter  contdned  the 
company  will  sdi  and  the  corporation  will  buy  the 
whole  of  the  undertaking  of  the  company  under  the 
said  order,  and  all  the  powers,  rights,  and  privileges 
thereby  conferred  on  the  company ;  together  with  the 
full  benefit  of  all  pending  contracts  and  engagements 
to  whidi  the  company  are  or  may  be  entitled  in  con- 
nection with  the  said  undertaking ;  together  with  the 
freehold  piece  of  land  and  the  budding  erected  there- 
on dtuate  in  Junction-road,  Eastbourne,  aforesaid, 
with  aU  the  works,  engines,  and  fixed  and  movable 
plant  and  machinery,  wires,  cables,  pipes,  instru- 
ments, utensiis,  tods,  and  all  other  goods,  ohattds, 
and  effects  bdonging  to  the  sdd  company  which  now 
are  or  shall  at  the  time  of  completion  of  the  sdd 
purchase  be  used  and  provided  by  the  company  for 
the  purposes  of  the  sdd  undertaking  save  and  except 
all  depredation  and  other  reserve  funds,  cash  balances, 
book  and  other  debts,  earnings,  rights  and  credits 
bdonging  or  due  to  the  company  at  the  time  of  such 
completion,  and  the  company's  books  and  papers  and 
the  furmture  of  the  boara-room." 


(a.)  Beported  by  E.  G.  Stillwbll,  Esq., 
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5.  By  dause  2  it  was  agreed  that  fhe  oonsideration 
for  the  purdhase  ihoald  be  the  sum  of  £82,1S5  in 
addition  to  the  sums  thereinafter  and  hereinafter 
mentioned,  provided  always  that  if  the  corporation 
agreed  to  take  into  their  employment  either  the 
manager  or  secretary  of  the  company  upon  such 
terms  as  should  be  agreed  upon  between  the  corpora- 
tion and  the  said  manager  and  secretary  respectively, 
then  the  corporation  shonld  be  entitled  to  deduct  from 
the  said  purchase- money  the  sum  of  £2,000  in  the 
proportion'  of  two-thirds  thereof  in  respect  to  the 
manager,  and  one-third  thereof  in  respect  to  the 
secretary  so  agreed  to  be  taken  into  the  employment 
of  the  corporation  for  the  loss  of  office.  The  corpora- 
tion did  not  take  eitJier  the  said  manager  or  the  said 
secretary  into  their  emplo^ent,  and  no  part  of  the 
said  £2,000  became  deductible. 

6.  By  clause  3  it  was  provided  that  the  purchase 
should  be  completed  and  the  purchase-money  paid 
on  the  Ist  of  January,  1900,  on  which  day  the 
company  would  convey  their  freehold  premises  to  the 
defendants,  and  also  assign  or  deliver  over  to  them  all 
the  remainder  of  the  premises  agreed  to  be  sold. 

7.  By  clause  4  the  company  were  to  carry  on  the 
undertaking  as  a  going  concern  until  the  day  of 
completion,  and  by  dause  5  tlie  defendants  were  to 
pay  for  aU  new  plant  and  machinery  provided  since 
the  31st  of  December,  1898,  and  for  certain  additional 
capital  outlay  whidi  might  be  incurred  by  the 
company  before  completion;  the  amount  which 
became  payable  under  this  provision  was  £6,614  2s.  9d. 

8.  Of  the  two  sums  of  £82,135  and  £6,614  2s.  9d., 
together  making  £88,749  2s.  9d.,  the  consideration 
for  the  sale  as  aforesaid,  £37,929  was  in  respect  of 
goods,  wares,  and  merchandize. 

9.  By  se^on  3  of  a  provisional  order  subsequently 
granted  by  the  Boara  of  Trade  under  the  Electric 
Lighting  Acts,  1882  and  1888,  to  the  defendants  it 
was  provided  as  follows : 

*'  3.  (1)  This  order  sball  not,  except  as  provided  by 
this  section,  come  into  force  or  have  effect  notwith- 
standing the  confirmation  thereof  by  Parliament  until 
such  date  as  the  Board  of  Trade  fix  in  accordance  with 
this  section,  and  the  date  so  fixed  is  in  this  order 
referred  to  as  '  the  commencement  of  this  order.* 

« (2)  The  Board  of  Trade  shall  fix  a  date  for  the 
commencement  of  this  oider  when  they  are  satisfied 
that  the  undectakers  have  completed  the  purchase  of 
the  undertaking  of  the  Esstboume  Electric  light 
do.  (Limited),  under  the  Eastbourne  Electric  Supply 
Order,  1890,  in  accordance  with  the  agreement  made 
between  that  company  of  the  one  part  and  the  under- 
takers of  the  other  purt,  dated  the  19th  day  of  April, 
1899,  or  any  further  agreement  made  between  the 
company  and  the  undertakers  necessary  or  expedient 
for  enabling  t^e  original  agreement  -  to  be  carried 
into  effect. 

"  (3)  As  from  the  commencement  of  this  order  the 
Eastbourne  Electric  Supply  Order  (1890)  confirmed 
by  the  Electric  Lighting  Order  Confirmation  (No.  8) 
Act,  1890,  shall  be  revdked  without  prejudice  to  any- 
thing done  or  suffered,  or  any  liability  to  a  penalty 
or  otherwise  incurred,  or  to  the  prosecution  of  any 
legal  proceedings  thereunder. 

*'  (4)  The  undertakers  shall  have  power  to  buy, 
and  the  Eastbourne  Electric  Light  Go.  (Limited) 
shall  have  power  to  sell  the  undertaking  of  the 
company  in  conformity  with  this  section,  and  for  that 
purpose  this  order  shall  come  into  force  and  have 
effBot  on  the  day  when  the  Act  confirming  this  order 
is  passed.'* 

10.  By  section  4  it  was  provided  that  the  under- 
takers for  the  purposes  of  the  order  should  be  the 
defendants. 

11.  By  section  2  of  the  Electric  Lighting  Orders 


Confirmation  (No.  19)  Act,  1899,  passed  the  13tfa  of 
July,  1899,  the  above-mentioned  provisLonal  order  was 
confirmed,  and  it  was  enacted  tiiat  all  the  provisions 
thereof  should  from  and  after  the  passings  of  the  Act 
have  full  validity  and  effect. 

12.  The  purchase  provided  for  by  the  said  agree- 
ment of  the  19th  of  April,  1899,  was  duly  oompleted 
on  the  1st  of  January,  1900.  payment  of  tjie  purchase- 
money  being  made  as  to  £88,135  on  that  day.  and  as 
to  the  balance,  £614  2s.  9d.,  on  the  27th  of  February 
following.  It  is  to  be  taken  that  the  defendants 
have  been  always  ready  and  willing  to  produce  to  the 
Commissioners  of  Inland  Bevenue  an  instmxnent  of 
conveyance  stamped  with  ad  valorem  duty  upon  the 
consideration,  excluding  the  £2,000  in  paragraph  5 
hereof  mentioned,  and  excluding  the  JB37,929  m 
respect  of  goods,  wares,  and  merchandize  in  para- 
graph 8  hereof  mentioned,  and  that  if  the  production 
of  such  a  conveyance  so  stamped  would  have  been  a 
compliance  with  the  requirements  of  section  12  of  the 
Finance  Act,  1895,  the  defendants  have  committed  no 
default.  Save  as  aforesaid  no  conveyance  has  been 
produced  under  the  said  section. 

13.  The  said  agreement  and  the  provisional  orden 
and  Acts  hereinbefore  referred  to,  and  the  above 
referred  to  conveyance  and  Hie  correspondence 
between  the  Conmiissioners  of  Inland  Bevenue  and 
the  defendants,  copy  of  which  is  annexed  hereto,  may 
be  referred  to  as  part  of  this  case. 

14.  The  Attomey-Qeneral  contends  that  by  virtue 
of  the  Electric  li^htinff  Orders  Confirmation  (No.  19) 
Act,  1899,  confirnung  the  provisional  order  (granted  to 
the  defendants  as  hereinbefore  mentioned,  the 
defendants  were  authorized  to  purchase  the  property 
comprised  in  the  said  agreement  of  the  19th  of  April, 
1899,  and  were  therefore  bound  within  three  months 
of  tlie  completion  of  the  said  purchase,  that  is  to  say, 
on  the  1st  of  January,  1900,  to  produce  an  instrument 
of  conveyance  of  the  whole  of  the  said  property 
including  chattds,  duly  stamfted  with  the  ad  valorem 
duty  payable  upon  a  conveyance  on  sale  of  sudh 
property,  that  is  to  say,  with  a  duty  of  £443  los.,  or 
5s.  for  every  £50  of  the  sum  of  £88,749  28.  8d.,  sooh 
sum  being  arrived  at  by  adding  together  the  sum  of 
£82,135  mentioned  in  paragraph  5  hereof,  and  the 
sum  of  £6,614  2s.  9d.  mentioned  in  paragraph  7 
hereof,  the  whole  of  which  sum  of  £88,749  2s.  9d.  the 
Attomev-Glmieral  contends  to  be  consideration  for 
such  sale.  The  Attomey-Oeneral  further  contends 
that  under  the  circumstances  a  default  has  been  made 
within  the  meaning  of  section  12  of  the  said  Act,  and 
that  (the.  duty  claimed,  with  interest  at  5  percent 
from  the  date  of  completion,  is  a  debt  due  to  his 
Majesty  from  the  defendants. 

15.  The  defendants  contend-— (1)  Tl^t  no  duty  is 
payable  on  the  sum  of  £37,929  mentioned  in  paragraph 
8  hereof ;  (2}  that  no  duty  is  payable  on  the  sum  of 
£2,000  mentioned  in  paragraph  5  hereof. 

The  question  for  the  court  is  whether  ad  vahrem 
duty  on  so  much  of  the  consideration  as  represented 
goods,  waref,  and  merchandize,  viz.,  £87,929,  and 
on  the  sum  of  £2,000  referred  to  in  para|;raph  5 
hereof  is  recoverable  or  not.  If  the  decision  is  in  the 
affirmative  on  either  or  botii  points  judgment  is  to  be 
entered  for  tiie  Crown  for  the  amount  recoverable 
with  interest.  If  the  decision  is  in  the  negative  on 
either  or  both  points  judgment  is  to  be  entered  for 
the  defendants  upon  tiiat  point  or  points.  The  costs 
to  be  in  the  discretion  of  the  court. 

Sir  E.  Oirson,  8.0.  {BowlaU  with  hun),  for  ths 
Crown. — The  question  in  this  case  arises  under  section 
12  of  the  Finance  Act,  1895.  "Property"  in  that 
section  means  all  kinds  of  property.  The  purchaser  is 
required  to  produce  the  instrument  of  oonveyaoee  of 
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an  the  iHfoperty  for  fhe  purpofei  of  sfcunp  duty, 
even  fhougn  some*  of  the  property  woold  paa  by 
delivery. 

</'•  Bn  Maooun  {Beaufoi  Moore  with  him),  for  the 
defendante. — Tho  object  of  section  12  of  the  Finance 
Aot,  1895, 11  not  to  impoM  a  new  tax  where  one  was 
not  ^reyionaly  ^yaUe,  bat  to  fadUtate  the 
ooUecQon  of  an  exiatmg  1»z.  The  ezpreision  <*  any 
property  Tested  *'  does  not  apply  to  perscmalty.  The 
property  referred  to  in  section  12  is  property  that 
requires  a  deed  of  convmnoe  to  pass  it,  and  does 
not  refer  to  chattels.  There  has  been  a  sufficient 
compliance  by  the  corporation  with  section  12  by  the 
prodnction  of  the  agreement  whidi  shoold  then  have 
been  stamped  with  ad  valorem  duty  on  the  considera- 
tion  after  deducting  that  part  thereof  as  related  to 
goods,  wares,  and  merchandize. 

Kbrnbdt,  J.— It  appears  to  me  that  the  con- 
tention of  the  Crown  is  right.  The  Ba«tboame 
Blectrio  Lighting  Co.  (limited),  in  April,  1899, 
wreed  to  sdl  their  nndertaldng  to  the  corporation  of 
Instbonme.  And  by  an  ag^reement,  after  redtinff 
that  the  company  had  acquired  land  tad  erected 
electric  Iighnng  works,  and  provided  plant, 
machinery,  mains,  and  other  appliances,  it  was 
provided  that  the  cori>oration  shomd  bay  the  whcde 
of  the  nndertahing  of  the  company  with  the  full 
benefit  of  all  pending  contracts  and  engagements. 
It  most  be  taken  that  in  apportioning  the  cootract 
price  of  dB82,135  and  £6.614  2«.  9d.  that  £37,929  was 
the  amoant  attributable  to  goods,  wares,  and 
merchandize.  Afterwards  an  Act  was  obtained 
eoBfirming  a  provisional  order  under  which  the 
agreement  was  confirmed,  and  a  conveyance  is 
executed  to  carry  out  the  agreement.  Under 
section  12  of  the  Finance  Act,  1895,  ^' where  any 
person  is  authorized  to  purdiase  property,  such 
person  shall  •  •  •  after  the  completion  of  the 
purchase  •  .  •  produce  to  the  Commissioners  of 
Inland  Bevenue  a  copy  of  the  Act  printed  bv  the 
Queen's  printer  •  •  .  and  an  instrument  of  con- 
veyance of  the  property  •  •  .  duly  stamped  with 
the  ad  valorem  duty  pavable  upon  a  conveyance  or 
sale  of  property."  That  clearly  means  that  the  con- 
veyance is  to  be  duly  stamped  as  a  conveyance  of  the 
property  authorized  to  be  conveyed  by  Act  of  Parlia- 
ment. I  do  not  see  how  you  can  take  out  the 
£37,929  paid  for  eoods  which  are  in  fact  conveyed  by 
the  conveyancet  It  has  been  suggested  that  idl  that 
is  meant  is  a  conveyance  of  so  mudi  of  the  property 
as  usually  requires  a  conveyance  to  pass  it,  and  that 
as  goods  need  not  be  included  in  a  conveyance  they 
are  not  to  be  treated  as  the  subject  of  a  conveyance 
for  the  purpose  of  stamp  duty.  A  second  pomt  is 
raised  as  to  £2,000,  a  sum  by  which  the  consideration 
money  might  have  been  reduced  if  the  corporation 
had  taken  over  the  manager  and  secretary  of  the 
oompany.    But  they  did  not  do  so. 

Philldcobe,  J. — I  am  of  the  same  opinion.  The 
Knance  Act,  1895,  requires  a  conveyance  of  the 
property  autiiorized  to  be  purchased.  Uere  the  cor- 
poration are  authorized  to  purchase  the  property  of 
the  company.  They  were  therefore  required  to 
produce  an  instrument  of  conveyance  of  all  the 
property.  Personal  chattels  may  as  a  rule  pass  by 
dehvery,  but  if  they  are  passed  by  an  instrument  of 
conveyance  od  valorem  stamp  duty  must  be  paid. 

Judgment  for  the  Crown, 

Solicitor  for  the  Grown,  SolicUor  of  Inland  Bevenue* 

SdUoitors  for  the  defendants,  Sharpe^  Parker,  <k  Co.y 
imFcvargue,  Eastbourne. 


l^h^h  1  ^y  13. 17 ;  JnD6  26, 1901. 

Soon  &  HOBTON  V.  QODFBET.  (a.) 

Stock  Exchange — Principal  and  agent — Broker  including 
eeveral  orders  in  one  contract — Privity  of  contract 
between  jobber  and  broker*8  customer — GueUm, 

A  broker  and  member  of  the  Stock  Exchange  wae 
instructed  by  the  defendant  to  purchase  for  him  225 
shares  in  a  certain  undertciking  for  the  next  account. 
The  broker  having  orders  from  other  customers  also  to 
purchase  similar  shares  entisred  into  one  contract  ufith  the 
plaintiffs,  jobbers  on  the  Stock  Exchange,  for  the  purchase 
of  the  ufJuie  number  of  shares,  925  in  ally  and  appro* 
priated  tfiem  in  his  books  to  the  orders  of  his  various 
customers*  Before  tJie  account  day  the  broker  was 
dedavred  a  defauUer.  The  defendant  having  repudiated 
the  traneadiion  as  regards  the  plaintiffs^  they  sold  225  of 
the  shares,  and,  the  price  having  fallen,  claimed  the 
difference  in  an  action /or  breach  of  contract  to  buy  225 
shares. 

Held,  thai  apart  from  any  custom  or  usage  of  the 
Stock  Exchange,  privity  of  contract  had  been  created 
between  the  plaintiffs  and  the  defendant,  and  that  the 
defendant  wcu  liable  to  the  plaintiffs  in  damages. 

Action  in  the  commercial  list  tried  by  BIgham,  J., 
witii  a  SDedal  jury. 

'   The  ptaintifff  were  a  firm  carrying  on  business  on 
the  London  Stock  Exchange  as  jobbers. 

The  defendant  resided  and  carried  on  business  in 
Belgium. 

Previously  to  the  12th  of  December,  1899,  he  had 
been  engaged  in  dealings  in  Bandfontein  shares 
through  one  Hemmerde,  a  stockbroker  and  member 
of  the  Stock  Exchange. 

On  that  date  the  defendant  gave  instructions  to 
Henmierde  to  carry  over  225  of  these  shares  to  the  end 
of  December  account.  Hemmerde  also  had  orders 
from  otiier  clients  to  carry  over  Bandfontein  shares, 
and  was  himself  dealing  in  the  shares  on  a  joint 
account  with  another  person,  which  shares  were  also 
to  be  carried  over  to  the  end  of  December  account. 

For  the  purpose  of  effacting  the  carry  over  of  these 
VINOUS  lots  of  shures,  which  amounted  in  all  to  925 
shares,  Hemmerde  on  the  12th  of  December  sold  to 
the  plaintifb  and  bought  from  them  again  one  block  of 
925  shares  for  the  end  of  December  account. 

These  925  shares  were  appropriated  by  Hemmerde 
in  his  books  in  the  following  manner:  125  to 
Henmierde's  joint  account,  225  to  the  defendant,  and 
the  remainder  to  Hemmerde's  other  clients. 

On  the  14th  of  December,  1899,  Hemmerde  was 
dedared  a  defaulter  on  the  Stock  Exchange.  Ss 
derk  wrote  to  the  defendant  informing  him  of  this, 
and  asking  whether  he  wished  to  have  another  broker 
instructed  to  act  for  him.  The  defendant  wrote  in 
reply  that  the  efiESect  of  his  broker's  failure  was  to  close 
the  transaction  at  the  hammer  price.  The  clerk 
showed  this  letter  to  the  plaintiffs,  who  had  ascer- 
tained that  225  of  the  925  shares  had  been  carried 
over  for  the  defendant.  The  plaintiffit  treated  the 
letter  as  a  repudiation  by  the  defendant  of  his  con- 
tract, and  thereapon  sold  the  225  shares.  The  price 
had  fallen,  and  the  plaintiffa  claimed  to  recover  in  this 
action  the  difference  between  the  contract  price  and 
the  price  at  the  date.  The  plaintiffs  alleged  that  by  a 
custom  of  the  Stock  Exchange  privity  of  contract  had, 
in  tJie  circumstances,  been  created  between  them  and 
the  defendant. 

Dr.  Bichardson,  the  official  assignee  of  the  Stock 
Exchange,  gave  evidence  on  behalf  of  the  plaintiffs 

(a.)  Beported  by  F.  O.  Bobinson,  Esq.,  Barrister- 
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that  if  a  broker  was  instructed  by  several  olients  to 
buy  for  them  shares  in  the  same  company,  the 
praotice  of  the  Stook  Exchange  was  for  tiie  Inoker 
to  enter  into  one  contract  with  a  jobber  for 
the  total  amount  of  the  shares,  and  the  jobber 
was  by  the  custom  or  praotice  of  the  Stook 
Bxchange  bound  to  recognize  the  fact  that  the 
contract  was,  or  might  be,  made  by  the  broker  for 
separate  clients,  and  the  jobber  was  bound  to  carnr 
out  his  contract  with  each  of  the  broker's  clients*  u 
only  one  of  the  olients  required  delivery  of  the  shares 
and  the  others  did  not  desire  to  complete,  the  jobber 
was  bound  by  custom  to  carry  out  ms  bargain  so  far 
as  that  one  client  was  concerned.  The  custom 
applied  to  oases  of  carrying  over,  as  well  as  to  com- 
pleting. If  a  broker  was  declared  a  de&ulter  it  was 
the  custom  for  his  olients  to  complete  their  transactions 
with  tiie  jobber,  although  the  broker  might  have 
lumped  together  in  one  contract  with  the  jobber  the 
orders  of  several  clients. 

The  witness's  evidence  applied  to  every  case, 
whether  tiie  transaction  was  partly  for  l^e  br^er 
and  partly  for  the  client  or  wholly  for  the  client. 
The  custom  or  practice  only  came  mto  operation 
when  a  broker  became  a  defaulter.  If  at  the  date  of 
the  broker's  default  the  dient  was  himself  in  default 
to  the  broker,  the  jobber  had  the  right  to  close  the 
client's  shares. 

The  chairman  and  the  deputy-chairman  of  the. 
Stock  Exchange  gave  evidence  to  the  same  effect. 

The  learned  judge  left  the  following  questions  to 
the  jury: 

1.  Is  there  a  custom  or  practice  of  the  Stock 
Exchange  by  which  a  broker  lumps  together  the 
orders  of  different  clients  and  executes  them  by 
means  of  one  contract  with  a  jobber  F  Answer. — 
Yes. 

2.  Did  the  defendant  give  iiis  order  on  the  terms 
that  it  might  be  executed  in  that  way  ?  Answer. — 
Yes. 

3.  Is  there  a  further  custom  or  praotice  by  which 
the  jobber  and  each  client  become  bound  to  each 
other  to  carry  out  that  part  of  the  contract  applicable 
to  tiie  particular  client's  order  P    Answer. — Yes. 

4.  In  the  present  case  did  the  addition  to  the  order 
of  the  broker's  own  bargain  in  any  way  affect  tbe 
price.    Answer. — No. 

5.  Was  this  case  within  the  custom?  Answer. — 
Yes,  but  that  it  was  not  expedient  for  a  broker  to 
indnde  his  own  bargains  in  an  order  executed  for  his 
clients. 

Rufus  Isaacs,  K,G.y  cT.  R.  Atkin,  and  G,  A,  H* 
Branson,  for  the  plaintiffs. — On  the  findings  of  the 
jur^  privity  of  contract  was  established  betwreen  the 
plaintiffs  and  the  defendant.  The  defendant  will 
rely  on  Robinson  v.  Molleti,  L.  B.  7  H.  L.  802,  24 
W.  B.  Dig.  222;  but  that  case  is  not  really  an 
authority  against  the  plaintiffs.  The  House  of 
Lords  in  that  case  only  decided  that  evidence  of  a 
custom  by  which  an  agent  might  contract  as  principal 
with  lus  principal  was  inadmissible,  the  reason  being 
that  sudi  a  custom  would  be  in  contradiction  of  the 
duty  of  tihe  agent  towards  his  principal,  which  is  to 
create  privity  between  the  principal  and  a  third 
person.  But  in  the  present  case  the  custom  does  not 
contradict  the  contract ;  on  the  contrary  it  is  the 
means  by  which  it  is  carried  out.  [Biqham,  J. — If 
apart  from  custom  the  defendant  is  not  liable  to  the 
plaintiffs,  can  liability  be  imposed  upon  him  by 
custom  P]  Yes.  In  Hutchinson  v.  Tatham,  22  W.  B. 
18,  L.  B.  8  0.  P.  482,  evidence  was  admitted  to 
prove  a  trade  usage  by  which  in  certain  events  an 
agent  was  liable  as  principal  on  a  contract  made  by 
him  as  agent.     Secondly,  apart  from  any  evidence 


of  custom,  privity  of  contract  was  estabiiahed  between 
the  plaintiffs  and  the  defendant.  The  brdcer  was 
authorized  by  the  defendant  to  contract  aooording  to 
the  rules  and  regulations  of  the  Stook  Exchange,  and 
it  was  the  intention  of  the  plaintiffs  and  the  broker 
that  the  contract  should  be  one  whidh  should  bind 
each  of  the  clients  to  the  extent  of  their  reapective 
orders.  The  dictum  of  Gleasby,  B.,  in  MdleU  v. 
Robinson  in  the  Exchequer  Chamber,  20  W.  B.  544, 
L.  B.  7  G.  P.  84,  supports  this  contention* 

Herbert  Reed,  K.C.  {Boydell  Houghton  and  A,  H. 
Chaytor  with  him),  for  the  defendant. — Apart  from  the 
alleged  custom  it  is  dear  that  privity  of  oontraot  was 
not  created  between  the  plaintiffs  and  the  defendant, 
for  in  Beckhusen  v.  Hamblet,  49  W.  B.  481,  [1901]  2 
K.  B.  73,  the  Court  of  Appeal  dismissed  the  appeal  on 
the  ground  that  the  custom  had  not  been  proved.  As 
to  the  custom  there  was  no  such  evidenoe  of  it  as 
should  have  been  left  to  the  jury.  It  may  be  tiie 
praotice  on  the  Stock  Exchange  for  a  broker  to  include 
tiie  orders  of  several  clients  in  one  oontraot  with  a 
jobber,  but  that  does  not  make  each  of  the  clients 
liable  to  the  jobber  to  tiie  extent  of  his  particular 
order.  If  a  broker  is  instructed  to  sell  225  shares  he 
does  not  comply  with  the  order  by  entoriogintoa 
contract  for  925  shares,  and  it  is  immaterial  that  the 
broker  subsequently  appropriates  in  his  books  a  part 
of  the  925  shares  to  the  mmlmentof  the  order  to  sell  225. 
In  any  case  the  custom  does  not  apply  to  a  oaae  such  as 
this  where  the  broker's  own  dealings  were  indnded  in 
the  contract.  Further,  the  defendant,  being  a  foreign 
principal,  cannot  be  taken  to  have  notice  of  the 
custom  relied  on,  and  for  the  same  reason  there  is  no 
presumption  that  credit  was  given  to  him.  Lastly,  it 
IS  submitted  that  the  evidence  shows  that  there  was 
no  repudiation  of  the  contract  by  the  defendant 
communicated  by  him  to  the  plaintiffii  at  the  time 
they  closed  the  shares. 

Isaacs,  K.C.,  in  reply,  dted  Pihe-^.  Ongley,  35  W.B. 
534,  18  Q.  B.  D.  708. 

Cur.  adv.  wiU, 

June  26.— BiGHAM,  J.— The  facts  in  this  case  were 
as  follows :  The  plaintiffiB  are  members  of  the  Stock 
Exchange,  and  &ey  are  jobbers.  On  the  12th  of 
Deceml^r,  1899,  the  defendant  instructed  his  broker, 
a  Mr.  CHiarles  Hemmerde,  to  carry  over,  subject  to 
the  rules,  regulations,  and  usages  of  the  Stook 
EbLohange,  225  Bandfontein  shares  to  the  end  of 
December  account,  and  accordingly  on  the  12  th  of 
December  his  broker  carried  over  with  the  plainttffii 
that  number  of  shares  to  the  end  of  December 
account.  The  broker,  in  accordance  with  the 
ordinary  usage  of  the  Stock  Exchange,  carried  the 
shares  over  together  with  a  number  of  other  shares  of 
the  same  kind  which  he  had  to  carry  over  for  other 
dients;  in  fact,  the  broker  carried  over  with  the 
pUdntiffi  in  all  925  Bandfontein  shares  by  one  trans- 
action. The  broker  intimated  to  the  plaintiffs  that  he 
required  to  carry  over  for  the  end  of  December 
aocount— that  is  to  say,  from  the  middle  to  the  end 
of  December  aocount,  in  all  925  shares.  He  did  not 
specify  the  names  of  his  various  clients  for  whom  he 
was  transacting  the  business,  nor  did  he  mention  tbe 
diffarent  numbers  of  shares  which  he  desired  to  have 
carried   over  for   each    particular  client;    but   tbe 

Elaintiffs  knew  well  that  the  transaction  which  the 
roker  was  carrying  through  with  them  was  one  which 
might  be,  and  probably  was,  carried  out  for  many 
di&rent  dients.  On  the  14th  of  December  the  broker 
was  declared  a  defaulter  on  the  Stodc  Exchange. 
Thereupon  the  plaintiffs  asked  the  broker  for  the 
names  of  his  prindpals  for  whom  he  had  carried  over 
the  925  shares,  and  the  broker  gave  to  the  plaintifb 
^  the  names  of  the  prindpals,  and  amongst  those  samM 
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mm  the  iwme  of  the  defendant  in  respect  of  225 
shares,  part  of  the  925.  It  appears  that,  as  soon  as 
tbe  defendant  heard  that  his  broker  had  failed,  he 
intimated  to  the  broker  throuffh  one  of  the  broker's 
clerks  that  he  considered  hims^  no  longer  bound  by 
the  contract,  and  he  claimed,  as  I  nndexvtand,  to 
settle  tiie  bargain  at  the  price  of  the  day  when  the 
broker  stoppM  x>ayment.  The  fact  that  he  declined 
to  be  further  boand  by  the  transaction  was  communi- 
Qftted  by  the  broker's  clerk  to  the  plaintiffs  in  the 
ordinal^  course  of  business,  and  the  plaintiffs  there- 
upon closed  the  transaction,  as  in  my  opinion  they 
were  entitled  to  do,  supposing  that  there  was  in 
existence  in  point  of  law  a  contract  between  them 
and  the  defendant.  The  defendant  had  intimated 
that  he  would  no  longer  be  bound  by  the  contract, 
that  is  to  say,  that  he  would  not  take  up  the  shares 
at  the  end  of  December,  when  the  time  for  delivery 
would  oome,  and  he  had  intimated  that  intention  in 
a  way  which  amounted,  in  my  opinion,  to 
notice  to  the  plaintiffs,  or  to  anybody 
concerned  in  the  contract,  that  he  would 
not  p^orm  his  obligations  under  it.  In  those 
ciroumstancei  I  think  £e  plaintiffs,  assuming  always 
that  tJiey  had  a  contract  with  the  defendant,  were 
entitled  to  end  tJlie  contract  and  to  sue  for  the 
damages.  Accordingly  they  sold  out  the  225  Band- 
lontein  shares,  and  what  they  now  seek  for  is  the 
difference  between  the  price  at  which  they  had 
earried  over  those  shares  on  the  12(h  of  December 
and  tiie  price  at  which  they  sold  them,  a  sum  of  £136. 
The  defendant  says  he  is  not  bound  to  pay  this  money 
because  he  has  made  no  contract  with  the  plaintiffs 
and  the  plaintiffs  have  made  no  contract  with  him. 
His  contention  is,  as  I  understand,  that  having  given 
a  mandate  to  his  broker  to  carry  over  225  shares,  that 
mandate  was  in  fact  never  carried  out,  that  the 
contract  entered  into  with  the  jobbers  on  the  12th  of 
December,  which  related  to  925  shares,  could  in  no 
sense  be  regarded  as  a  carrying  out  of  his  mandate, 
and  that,  therefore,  his  agent  not  having  carried  out 
the  transaction,  and  the  only  transaction,  which  he 
was  authorized  to  enter  into,  there  is  no  contract 
between  him,  the  defendant,  and  the  plaintiffis.  Now, 
what  really  happened  was  this,  on  the  12th  of 
December  the  broker,  having  authority  to  carry  over 
225  shares  on  behalf  of  the  defendant,  and  having 
authority  also  to  carry  over  a  number  of  other  blocks 
of  the  same  shares,  added  all  the  number  of  shares 
together,  and,  acting  for  all  his  various  clients, 
carried  over  with  the  plaintiffs  the  whole  lot  of 
925  in  one  transaction.  No  writing  of  any  kind 
passed  between  the  jobber  and  the  broker.  It  is  not 
usual  that  any  writing  should  pass.  The  practice  is  for 
each  party  to  make  some  sort  of  a  note  of  the  trans- 
action in  his  own  books;  beyond  that  there  is  no 
record  of  the  transaction.  The  broker  haviug  entered 
into  this  transaction  with  the  plaintiffs,  returned  to 
hie  office  and  made  an  entry  in  one  of  his  own  books, 
a  book  kept  for  such  purpose,  recording  the  fact  on 
one  side  of  the  page  that  he  had  carried  over  925 
Bandfonteins  with  the  plaintiffB,  and  recording  the 
fact  on  the  other  side  of  the  page  that  these  925 
shares  had  been  carried  over  for  the  particular  cliente 
there  named,  and  he  placed  opposite  the  name  of 
each  client  the  number  of  shares  m  respect  of  which 
each  client  was  concerned.  Thus  the  defendant's 
name  appears  in  that  book  as  being  a  person  for 
whom  he  had  carried  over  225  shaiea  with  the 
plaintiffs,  being  part  of  the  925  shares.  The  defendant 
was  then  advised  by  the  usual  continuation  contract, 
or  carrying  over  contract,  by  the  broker  that  the 
transaction  had  taken  place.  The  question  that  I 
have  to  determine  is  whether  prvntyof  contract  was 
sstftbliahfid  by  this  transaction  between  the  plaintiffs 


and  the  defendant,  because  if  no  privity  of  contract 
was  esteblished,  the  plaintiffi  cannot  sue  in  this 
action ;  they  sue  in  contract,  and  they  must  make  out 
a  contract  with  the  defendant.  Whether  there  was  a 
contract  or  not  is,  in  my  opinion,  aquestionof  intention. 
When  the  broker  went  to  the  pUintiffiB  and  carried  over 
the  925  sbares  he,  in  my  opinion,  intended  that  as 
to  225  there  should  be  a  contract  on  behalf  of 
his  principal,  the  defendant,  with  the  jglaintiffi. 
He  intended  to  do  that  which  his  principal,  the 
defendant,  had  directed  him  to  do.  On  the  other 
hand,  in  my  opinion,  the  plaintiffs  intended  to  make 
with  the  broker  any  number  of  different  contracts 
that  the  broker  might  be  engaged  to  make.  It  is 
true  thc^  did  not  ask  the  broker  how  many  cliente  he 
was  dealing  for  when  he  entered  into  the  one  transac- 
tion, nor  'was  it  necessary  that  they  should*  They 
neither  ai^ed  him  for  the  name  or  names  nor  the 
number  of  the  shares,  but  they  knew  perfectiy  well 
that  when  the  broker  was  entering  into  this  transac- 
tion he  was  probably  doing  it  for  more  than  one 
client,  and  therefore,  in  my  opinion,  there  was  an 
intention  on  the  part  of  the  plaintiffs  to  make  such 
number  of  contracts  for  such  people  as  the  broker 
might  have  instructions  from,  and  t&ere  was  an  inten- 
tion on  the  part  of  the  broker  that  privity  should  be 
created  between  the  plaintiffs'  and  his,  the  broker's, 
respective  clients.  I  should  have  thought  myself  that 
that  was  of  itself  sufficient  to  esteblish  the  necessary 
privity.  The  case  was  tried  before  a  jury,  and  the 
jury  found,  in  answer  to  some  questions  put  by  me, 
that  there  was  a  usage  on  the  Stock  Eschange,  which 
was  in  fact  admitted  by  the  defendant,  by  which 
brokers  lump  together  the  orders  of  their  cliente 
and  execute  them  by  means  of  one  transaction 
with  the  jobber  and  that  the  defendant  gave  his 
order  on  the  terms  that  it  might  be  so  executed. 
The  jury  found  further  that  there  is  a  custom  or 
practice  by  which  the  jobber  and  each  clieot — that  is, 
each  client  of  the  broker — become  bound  to  each 
other  to  carry  out  that  part  of  the  contract 
applicable  to  the  particular  client's  order. 

Now,  it  is  said  that  the  privity  of  contract  was  not 
esteblished,  and  the  case  of  Bohinson  v.  Mollett  is 
relied  on  as  an  authority  for  the  contention.  I  have 
said  that,  in  my  opinion,  privity  of  contract  was 
clearly  esteblbhed  by  what  happened  in  this  case. 
Authority  was  given  to  the  broxer  to  create  privity ; 
he  intended  to  create  it ;  and  the  person  with  whom 
he  was  making  the  bargain  intended  that  it  should 
be  created ;  and  that,  in  my  opinion,  forms  the  con- 
tract. But  I  should  like  to  refer  to  Bohinson  v. 
Mollett  in  order  to  see  whether  it  really  applies  to 
this  case  at  all.  It  is  very  difficult  to  discover  from 
the  conilictiog  judgmente  in  Robinson  v.  Mollett  what 
the  ttoe  grounds  were  upon  which  the  decision  was 
ultimately  based.  For  my  own  part  I  prefer 
the  view  taken  by  Blackburn,  J.,  that  the  brokers 
in  that  case  had  not  been  employed  to  esteblish 
privity  of  contract,  but  had  been  employed  merely  to 
buy  tallow  for  the  defendante,  and  that  having  bought 
the  tallow  for  the  defendante,  though  they  bought  it 
in  their  own  names,  and  by  means  of  a  contract 
which  esteblished  no  privity  of  contract  between  their 
client  and  the  vendor,  yet  they  carried  out  his 
instructions  and  were  entitied  to  be  indemnified  for  the 
consequence*.  But  it  is  too  late  in  the  day  to  teke 
that  view  of  the  case,  and  I  can  only  refer  to  the 
opinion  in  the  House  of  Lords  in  order  to  see  what 
the  grounds  were  upon  which  that  case  was  decided. 
The  judgment  was  aelivered  by  Lord  Chelm^ord,  and 
it  proceeded  upon  a  particular  view  taken  upon  the 
particular  facts  of  the  case.  After  setting  out  the 
facte,  Lord  Chelmsford  said  (L.  B.  7  H.  L.,  at  p.  835} : 
« In  the  argumento  and  in  the  judgmente  in  this  case 
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it  seems   to  have  been  takea  for  granted  that  the 
oostom  applies  in  the  ctse  of  a  single  transaotion  of  a 
broker  buying  in  the  market  upon  the  order  of  a 
principal.    Bat  upon  a  carefnl  examination  of  the 
terms  of  the  custom  as  stated  it  apptan  to.  me  that  it 
merely  regulates  the  dealings  of  brokers  amongst 
themselTes,  in  buying  and  sc&ing  as  principals,  and 
the  mode  of  adjusting  and  settling  accounts  with  each 
other,  and  that  no  part  of  it  is  applicable  to  the 
ordinary  employment  of  a  broker  engfi^;ed  to  buy  for 
a  real  principal.*'    He  was  apparently  of  opinion  that 
the  so-called  "  custom  "  in  that  case  had  no  applica- 
tion at  all  to  the  transaotion  between  the  plaintifFand 
the  defendant,  but  that  it  was  a  custom  only  as 
to  the  dealings  between  the  brokers  themselyes  in  the 
market.     Then  he  goes   on  •  to   say:    ** Assuming, 
however,  that  the  custom  would  have  apfdied  in  the 
present  case,  if  it  had  been  known  toithe  appellant  at 
time  of  em^oying  the  respondents  as  his  brokers,  the 
question  arises  whether  it  is  of  such  a  nature  as  to  be 
binding  on  a  person  who  is  ignorant  of  its  existence, 
by  mcHFely  employing  a  brokar  to  buy  for  him  in  tiie 
market  where  the  custom  prevails."    He  says,  as  I 
understand,  that  inasmuch  as  it  is  a  custom  by  which 
a  broker  becomes  entitled  as  between  himself  and  his 
client  to  convert  the  mandate  which  he  has  received 
to  make  a  contract   with   a   third   party   into   a 
mandate  between  himself  and  hii  client  to  convert  the 
mandate  which  he  has  received  to  make  a  contrvct 
with  a  third  party  into  a  mandate  between  himself 
and  his  clients,  it  is  not  a  custom  which  In  the 
absence  of  express  knowledge  can  bind  the  client. 
That  is   all   that  the  case  lays  down;  and  Lord 
Chelmsford   says  that  on  the  facts  of  tliat  case  no 
contract  was  made  between  the  client  and  the  vendor. 
In  Bohifuon  v.  MolleU  there  had  been  apparently  some 
vague  intention  on  the  put  of  the  plaintiff,  the  broker, 
to  appropriate  to  the  defendant  some  part  of  the 
tallow   which   he,    the   broker,  had   purchased   in 
supposed  execution  of  his  clients',  the  defendants, 
order ;   and  as  to  that  intention  to  appropriate  Lord 
Chelmsford  said :  *'  Now  the  mere  intention  to  appro- 
priate a  portion  of  the  tallow  agreed  to  be  pur(£ased 
from  Simpson  &  Co.  and  Bayner  ft  Co.,  respectively, 
oould   not   possibly    establish    a    privity    between 
them  and  ^e  appellant,  even  if  the  delivery  of  a 
smaller  quantitv  than  that  whidi  they  had  agieed  to 
sell  oould  have  been  enforced  against  them."    But  I 
do  not  read  this  passage  as  meaning  that  if  there  had 
been  an  effective  appropriation  privity  might  not  have 
resulted.     In  the  present  case  there  was  not  odIj  an 
intention^  on  botii  sides  to  create  a  contract  which 
should  bind  the  plaintiffs  on  the  one  side  and  the 
defendants  on  the  other,  but  there  was  an  actual 
appropriation  of  part  of  the  925  shares  in  the  boolu  of 
the  broker  to  the  fulfilment  of  this  oontraot,  and  the 
present  case  appears  to  be  like  the  case,  imagined  for 
the  purpose  of  argument  by  Cleasby,  B.,  in  MoUeit  v. 
Bohinton,  L.  B.  7  C.  P.,  at  p.  94,  when  it  was  before  the 
Exchequer  Chamber.     Cleasby,  B.,  in  his  judgment, 
sa^  tms :  '*  If  the  plaintiffs,  as  soon  as  l^e  contract 
with  Simpson  &  Co.  was  made,  had  (as  it  is  said  they 
intended  to  do)  reaUv  appropriated  fifty  tons  of  it  to 
the    defendant,   and  that  contract  had    continued 
in    force   until    the    time    for    performance,    the 
defendant  would  have  been  entitled  to  the  boiefit  of 
that  a]^propriation,  and  would  have  been  entitled 
(supposing  the  usage  did  not  make  it  a  distributaUe 
contract  among  the  purchasers,  so  as  to  entitle  each 
to  sue  in  his  own  name)  to  sue  in  the  name  of  the 
plaintiffs  and  recover  damages."    I  think  there  arose 
m   this  case   the   state   ca   facts  oontemplated  tj 
Cleasby,  B.,  in  that  part  of  his  judgment,  and  I, 
therefore,  tlumk  that  the  privity  was  esteblished. 
Now,  fliere  are  two  cases  to  which  I  should  IDce  to 


refer,  as  they  iUustrate  the  point  before  me.  In  the 
case  of  Beckhusen  v.  Hamhkt,  [1900]  2  Q.  B.  18,  48 
W.  R  Dig.  185,  the  droumstanoes  were  very  like  the 
oiroumstanoes  of  the  present  case,  and  Kennedy,  J., 
in  the  oourse  of  his  judgment,  said  ([1900]  2  a  B, 
at  p.  26)  :  "  Let  it  be  assumed  that  thiare  is  a  usage 
on  the  Stock  Exchange,  legally  valid  and  known  to 
and  binding  upon  a  dUent  such  as  the  defendant,  that 
a  stockbroker  employed  in  the  purchase  of  shares  for 
a  dient  properly  may,  if  he  thinks  it  oonvenient, 
fulfil  his  duty  tonis  dient  although,  instead  of  oreating, 
as  it  is  ordinarily  a  brctor's  duty  to  create,  a  oontractaal 
rdation  between  his  dimt  and  tbe  seller,  he  lumps 
the  dienfs  order  with  other  orders,  and  in  his  own 
name  contracts  in  a  single  transaotion  with  the 
sdling  jobber  for  the  purdiase  of  a  larger  number  of 
shares  than  the  client  has  instructed  him  or  antiiorized 
him  to  buy.  What  follows  from  this  asaamption  ? 
This  only,  as  it  appears  to  me  that,  as  the  broker  will 
have  fulfilled  his  duty  according  to  usage,  the  client 


cannot  complain,  and  is  bound  to  pay  the  broker  Ids 
commission  and  indemnify  him  against  such  liabilities 
as  the  broker  may  necessarily  or  properly  inoor  in  the 
course  and  for  the  purpose  of  his  employment 
Surdy  the  usaq^e  in  no  way  assists  the  plaintiff's  case 
here."  In  Beckhusen  v.  Hamblet  the  action  was 
brought,  as  it  is  here,  by  a  jobber  upon  a  oontraot 
supposed  to  exist  between  the  broker's  client  and  the 
jobber.  '*  The  plaintiff's  case,"  said  Kennedy,  J., 
•(  is  not  a  case  of  a  broker  suing  his  dient  for  indem- 
nity in  respect  of  shares  bought  for  the  client  in  a 
way  whidi  is  sanctioned  by  the  rules  and  usages  of  the 
Stock  Exchange,  but  it  is  the  case  of  a  seller  seekiDg 
to  have  recourse  against  the  prindpal  of  a  broker 
who  has  contracted  with  the  seller  in  his  own  name 
by  a  contract  for  t^  purdiase  of  a  larger  number  of 
diaree  than  that  which  the  client  authorized,  and 
which  induded  a  number  which  were  being 
obtained  by  the  broker  for  a  different  dient*  The 
uwge  cannot  operate,  in  my  jud^ent,  so  as  to  make 
a  man  liable  upon  a  contract  winch  is  not,  in  pdnt  of 
law,  his  contnust ;  it  cannot  create  oonoraotuai  rights 
between  parties  where  none  exist  according  to  legal 
prindple."  With  most  of  that  I  entirdy  agree,  but  I 
disagree  in  this — ^that  there  is  no  contract  already 
created.  In  my  opinion,  there  was  a  contract  created 
in  the  case  of  BwkhMen  v.  HaniblH,  If  there  is  no 
contract  created  of  course  nobody  is  liable ;  but  it  is 
a  mistake  to  suppose  that,  because  the  broker  has 
carried  over  the  uiares  of  a  number  of  his  dients  in 
one  transaction,  he  has  therefore  not  created  privity 
of  contract  between  eadi  one  of  his  dients  and  the 
jobber  witii  whom  the  transaction  is  carried  through. 
In  my  opinion  privity  of  contract  is  established 
by  the  intention  of  all  the  parties. 

Beckhusen  v.  Hcmiblet  went  to  the  Court  of  Appeal, 
and  the  Court  of  Appeal  dismissed  the  appeal  on  the 
ground  that  the  ejdstenoe  of  usage  had  not  been 
estaUidied;  but  the  Court  stated  ti^t  the  dismissal 
must  not  be  taken  in  any  way  to  prejudice  the 
plaintiffs'  right  to  raise  the  question  as  to  the 
existence  and  validity  of  such  a^  usage  in  any 
subsequent  action  in  respect  of  the  said  transaction. 

There  is  one  other  case  to  which  I  desire  to  ref e^ 
the  case  of  Levitt  v.  Hamblet,  [1901]  2  K.  B.  53.  I 
refer  to  ic  because  the  Master  of  the  Bolls,  Collins 
and  Bomer,  L. JJ.,  referred  to  BoUnwm  v.  MolkUf  tfd 
pointed  out  the  distinction,  which  I  have  endeavoured 
to  point  out,  between  Bohimon  v.  Mallett  and  the  case 
then  before  the  court.  I  think  it  is  only  necesssry 
that  I  should  read  the  following  passage  from  the 
judgment  of  Bomer,  L. J. :  "  With  reference  to  the 
meaning  imputed  to  Lord  Chdmsford  in  his  jodg- 
I  nsent  in  Bohinion  v.  MoUeU^  that  a  mere  intention  to 
Inappropriate  is  not  enough  to  make  an  appropriatiOB» 


VoLL. 


{Mot.  so.  IMI.] 


THE  WEEKLY  REPORTER. 


65 


HlOH  COTTST. 


SOOTT  &  HOBTON  V.  QODFBBY. — ^DOYBY  AND  OtHBBS  V.  CORT.        HoUSE  OF  LORDS. 


I  think  for  the  tomods  pointed  ont  dniing  the  arga- 
ment  that  meaning  cannot  fairly  be  ascribed  to  the 
words  nsed.  The  qaestion  whether  a  person  does  or 
does  not  buy  ahares  for  an  ondisoiosed  principal  is  a 
qaestion  of  fact  and  may  depend  npon  ms  intention ; 
bat,  thongh  diffioalt  to  prove,  it  may  be  proYod,  It 
does  not  foUow  that  because  the  intention  is  hard  to 
prove  the  law  will  not  allow  it  to  be  proved  at  aU. 
in  mmy  esses  it  is  esseotial  to  prove  a  person's 
iDt<mtion  as  a  qaestion  of  fact,  and  then  it  most  be 
proved  on  sach  evldenoe  as  is  available.  When  once 
the  pMOsition  is  reached  that  a  person's  intention  is  a 
qaestion  of  fact,  it  is  illogical  to  say  that  it  cannot 
be  proved  because  it  is  a  mere  question  of  intention." 
Koir,  in  this  case  the  broker  was  instructed  by  the 
defendant  to  make  the  contract  for  him  with  the 
jobber  on  the  Stock  Exchange.  He  went  with  that 
mandate  in  his  hand  to  the  plaintifrs  and  he  made  a 
contract.  He  made  it,  it  is  true,  as  part  and  parcel 
of  a  larger  transaction  which  included  other  con- 
tracts ;  but  he  made  the  contract  that  he  was 
instructed  to  make,  and  in  my  opinion,  as  I  have  said 
befoie,  that  is  of  itself  sufficient.  But  there  is  in  this 
case  a  further  fact,  for,  having  made  the  contract,  the 
broker  forthwith  appropriated  to  each  one  of  his 
clients  the  number  of  shares  necessary  for  carrying 
through  each  client's  instructions,  and  he  accordingly 
appropriated  to  the  defendant  in  this  caie  225  shares, 
parcel  of  the  925  shares.  I  am  absolutely  satisfied 
that  if,  instead  of  the  jobber  having  to  sue  the  broker's 
customer,  the  broker's  customer  had  had  to  sae  the 
jobber,  the  jobber  would  have  had  no  ansvrer  at  all  to 
the  action ;  and,  if  that  be  so,  then  it  follows  that  the 
co-relative  right  exists  by  which  tiie  jot>b^  is  entitled 
to  sue  the  broker's  customer. 

There  was  one  other  matter  to  which  I  have  to 
refer.  When  the  broker  carried  over  the  925  shares 
for  the  pkdntiffii  there  were  a  number — ;!  think  125  of 
them — in  which  he  had  himself  some  sort  of  personal 
interest.  He  was  interesred  with  somebody  else  in 
125  of  the  shares,  and  there  was  a  suggestion  that  in 
rome  way  or  another  that  invalidated  the  transaction. 
In  my  opinion  it  has  nothing  whatever  to  do  with  it. 
It  iff  just  as  if  the  broki-r  hvd  bought  or  carried  over 
125  shares  for  himself — a  separate  transaction.  The 
jury  have  found  in  point  of  fact  that  the  inclusion  of 
the  shares  belonging  to  the  broker  made  no  difference 
whatever  in  the  price;  that  the  other  clients  of  tbe 
broker  did  not  in  any  way  suiliBr,  nor  do  they.  If  I 
am  right  in  supposirg  that  the  tramactiou  in 
oonneotion  with  the  925  shares  can  be  resolved  into 
the  component  transactions  which  go  to  make  it 
up,  then  each  transaction  becomes  a  separate  trans- 
action independently  of  the  others,  and  the  one 
tran- action  cf  125  shares  in  whioh  the  broker  was 
interested  is  an  absolutely  independent  matter  which 
does  not  affect  the  rishts  of  the  plaiatiffs  or  the 
defendant  in  at>y  way  wnatever. 

There  is  another  question,  which  was  not  left  to  the 
jury  but  with  which  I  have  to  deal — ^namely,  whether 
there  was  evidence  of  any  repudiation  of  the  contract 
by  the  defendant  P  It  was  said  that,  inasmuch  as  he 
h«d  only  oommimioated  his  intention  no  longer  to  be 
bound  by  the  contract,  by  letter  written  to  the  derk 
of  the  broker,  he  had  not  communicated  his  intention 
to  the  plaintiffs  not  to  carry  out  the  contract  I  do 
not  think  there  is  anything  in  that  contention.  When 
the  defendant  communicated  t)  his  broker's  derk  his 
intention  to  be  no  longer  bound  by  the  contract  he 
must  be  taken,  in  my  opinion,  to  have  intended  that 
that  oommimication  should  be  forwarded  to  all  persons 
who  were  interested  in  the  transaction,  and  it  was  in 
fact  forwarded  to  the  plaintiffs,  and  the  plaintiffiB, 
as  I  have  said,  before  they  were  entitled  to  do,  acted 
upon  it. 


In  these  circumsttnces  I  think  there  must  be  judg- 
ment for  the  jJaintiffd. 

Judgment  for  the  plaintiffs. 

SoUcitors  for  the  plaintiffs,  Spyer  <£;  Sons* 

Solicitors  for  the  defendant,  Webbers  &  Duncan, 
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From  0.  A.  )        Nov.  29,  30 ;  Dec.  7, 10,  11, 1900 ; 
(England),  j  Aug.  1,  1901. 

DovBY  AND  Others  v.  Cory.  («.) 

Company — Director — Dividends — Loss  of  capital — Mis- 
feasance— Reliance  of  director  on  officers  of  company 
— Director's  responsibilities — Statements  honestly  made 
— Damage — Companies  (Winding-up)  Act,  1890  (53 
<fe  54  Vict,  c.  63),  s.  10. 

A  director  of  a  company,  in  the  absence  of  reasonable 
ground  for  suspicion,  is  erUitled  to  rely  upon  the  judg- 
ment information  and  advice  of  the  officials  of  a 
large  company.  Where  the  necessary  course  of  business 
necessitates  delegation  to  others,  and  there  is  iio  moral 
fraud  on  his  part,  the  management  of  the  affairs  of  the 
company  in  a  reasonable  manner  is  a  sufficient  discharge 
of  his  duties. 

What  constitutes  reasonable  care  must  be  dealt  with  in 
each  jMrticular  case. 

Remarks  as  to  payment  of  dividends  out  of  capital 
{flfjating  and  fixed),  and  some  observations  of  the  Court 
of  Appeal  thereon  not  approved  of. 

Decision  of  the  Court  of  Appeal  (sub.  nom.  la  re 
National  Bank  of  Wales,  48  W.  R.  99,  [1899]  2  Ch. 
629),  affirmed. 

This  was  an  appeal  from  an  order  of  the  Court  of 
Appeal  (Lindlev,  M.B  ,  Jeune,  P.,  and  Romer,  L.J.)t 
48  W.  B.  99,  [1899]  2  Ch.  627,  which  reversed  that  of 
Wright  J. 

The  facta  are  set  out  very  fully  in  the  report  below« 
It  will  be  sufficient  to  give  the  following : 

The  National  Bank  of  Wales  was  incorporated  as  a 
limited  company  in  1879  with  its  head  office  at 
Cardiff. 

The  couree  of  business  pursued  is  given  in  the 
judsfments. 

The  respondent,  John  Cory,  was  for  some  years  a 
director  of  the  bank,  but  resigned  in  1890. 

In  1893  thA  Metropolitan  Bank  of  England  and 
Wales  agreed  to  take  over  all  the  assets  of  the 
National  Bank  (except  uncalled  capital)  on  certain 
terms. 

The  agreement  was  approved  and  resolutions  passed 
for  tbe  voluntary  winding-up  of  the  National  Bank. 
There  proved  to  be  a  large  deficieacy  which  the 
National  Bank  bad  to  make  good. 

In  the  liquidation  a  summons  was  taken  out  to 
render  the  respondent  liable — in  respect  of  alleged 
misfeasaoce — first,  in  payinir  dividecds  out  of  capital ; 
secondly,  in  making  or  sanctioning  improper  advances 
to  directors;  and  thirdly,  in  making  improper 
advances  to  customers  who  were,  or  ware  repute!  to 
be,  insolvent ;  and  that  he  might  be  orderea  to  pay 
to  the  liquidator  toe  full  amouut  of  such  losses. 

The  creditors  of  the  bank  had  been  paii,  and 
Wright,  J.,  ordered  the  respondent  to  pay  £37,000, 
the  amount  of  dividends  paid  to  the  shareholders  in 
1887,  1888,  1889,  1890,  and  interest  at  6  per  cent., 

(a.)  Beported  by  C.  H.  Grafton,  Esq.,  Barrister- 
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bat  without  prejadioeai  to  the  qaestion  of  repayment 
by  shareholders. 

The  Court  of  Appeal  reveraed  this  order. 

Toe  liquidator  appealed. 

Sir  R,  T.  Rtid,  Q.C,  and  Ingpetiy  Q.O.  {8.  T.  Evan$ 
witti  them),  for  tiie  appellant  Dovtiy. — Though  no 
moral  fraua  is  imputed,  the  reapondcnt  was  guilty  of 
culpable  Uf  gligence.  Should  a  director  pay  divid^ds 
out  of  capital,  the  onus  is  on  him  to  show  there  was 
no  neglect  of  duty,  otherwise  he  is  liable.  Bad 
debts  were  treated  as  good  assets.  The  circulating 
capitfid  should  have  been  kept  intact,  and  less 
incurred  in  a  previous  year  provided  for.  The 
respondent  Cory  was  guilty  of  misfeasance,  for  he 
took  no  reasonable  caie,  and  as  a  director  it  is  for 
him  to  make  out  that  he  did. 

They  referred  to  Overend,  Gumey,  &  Co,  v.  Oihh, 
L.  R.  6  H.  L.  460 ;  Bance's  case,  19  W.  B.  291,  L.  B. 
6  Ch.  App.  104;  FlitcrofVs  case,  31  W.  R.  174,  21 
Gh.  D.  519  ;  In  re  Oxford  Benefit  Building  and  In- 
vestment Socitty,  35  W.  R.  116,  35  Ch.  D.  502 ;  Leeds 
Ebtate  Building  and  Investment  Co,  v.  Shepherd,  36W.R. 
322 ;  Verner  v.  General  and  Commercial  Irtvestment  2'rust, 
[1894]  2  Ch.  239;  Wilmer  v.  M'Namara  &  Co.,  43 
W.  R.  619,  [1895]  2  Ch.  245 ;  In  re  Denham  d:  Co.,  32 
W.  R.  487,  25  Ch.  D.  752 ;  In  re  Lands  Allotment  Co., 
42  W.  R.  404.  [1894]  1  Oh.  616 ;  Lee  v.  Neuehatel 
Asphalle  Co.,  37  W.  R.  321,  41  Ca.  D.  1 ;  and 
Lagunas  Nitrate  Co.  v.  Laguuas  Syndicate,  48  W.  R. 
74,  [1899]  2  Ch.  392. 

Sheldon,  for  the  appellants,  the  M«tropolitan  Bank 
of  England  and  Wales. 

Swin/en  Eady,  Q.C,  Rufus  Isaacs,  Q.C,  {G.  F.  Hart 
and  Nepean  with  them),  for  the  xcBpondents,  as  to 
the  question  of  the  alleged  payment  of  dividends  out 
of  capital. — Dividends  were  paid  out  of  the  profits  of 
each  year:  In  re  Barrow  Hcematite  Steel  Co.,  37 
W.  R.  249,  39  Oh.  D.  382.  The  reppondent,  who 
always  acted  honestly  and  reasonably,  was  entitled 
to  rely  on  his  colleagues  and  the  officers  of  the  bank. 
There  is  no  question  of  creditors,  who  have  all  been 
paid. 

They  referred  to  Trevor  v.  Whitworth,  36  W.  R.  145, 
12  App.  CsB.  409. 

Ingpen,  Q.C ,  replied. 

Thb  House  took  time  for  consideration. 

Aug.  1.— Earl  of  Halsbuby,  L.C.— Inthis  case  the 
liquidator  of  the  National  Bank  of  Wales  appeals 
against  a  judgment  of  the  Court  of  Appeal,  whereby 
Mr.  John  Cory,  the  respondent,  was  discharged  from 
tae  liability  which  Wright,  J.'s,  judgment  had  im- 
posed upon  him  to  pay  £37,000  for  the  beoeftt  of  the 
bharehoiders  of  the  company,  in  respect  of  dividends 
already  distributed,  and  a  further  sum  for  interest. 

Mr.  John  Cory  was  a  director  of  the  company,  and  it 
is  for  his  supposed  misconduct  in  the  management  of 
the  s£Eairs  of  the  company  that  this  liability  was 
imposed  upon  him.  It  is  alleged  and  proved  tJiat 
certain  losses  have  been  sustained  by  the  company, 
and  the  ground  upon  which  Mr.  John  Cory  is  sought 
to  be  made  liable  is  the  very  short  and  inteUigude 
grouod  that  he  was  a  puty  to  falie  and  fraudulent 
statements  as  to  th«  position  of  the  company,  and  had 
had  a  share  in  causiog  these  losses.  Tne  Court  of 
Appeal  have  acquitted  him  of  any  knowledge  of  what 
wan  faliely  stated,  and  couDStl  for  the  appellant  Dovey, 
in  opening  this  appeal,  stated  that  he  did  not  intend, 
in  arguiogfor  Mr.  John  Cory's  liability,  to  impute  to 
him  any  moral  obliquity.  Now,  tbere  is  no  doubt  that 
there  were  balance- sneets  laid  before  meetings  of  share- 
holders which,  to  use  the  lioiguage  of  the  articles  of 
association,  were  not  proper  and  which  did  not  truly 
report  as  to  the  state  and  condition  of  the  company, 


and  did  not  comply  with  the  requirements  of  the 
articles  in  question  in  respect  of  the  jMuticular  sum 
whidi  the  directors  recommended  as  dividend,  that 
it  should  be  paid  out  of  the  profits,  but  a  greater  sum 
was  paid  out  as  dividend  tlum  would  have  been  paid  if 
certain  things  had  been  taken  into  oonaideration,  and 
therefore  larger  than  should  have  been  paid. 

A  great  put  of  the  judgment,  both  of  Wright,  J., 
and  of  the  Court  of  Appeal,  is  occupied  by  disoussiog 
matters  which  are  not  now  before  your  lordships  as 
matters  in  debate*  It  is  now  admitted  that  Mr.  John 
Cory  ceased  to  be  a  director  ia  December»_  1890. 

I  am  very  clearly  of  opiniou  that  the  judgment  of 
the  Court  of  Appeal  is  right  and  ought  to  be  affirmed ; 
but  my  opinion  is  entirely  based  upon  the  qaestion  of 
fact  that  he  was  goilty  of  no  breach  of  duty  what- 
ever, and  for  reasons  which  I  will  refer  to  hereafter  I 
am  very  anxious  not  to  deal  with  some  reasons  given 
for  their  judgment  by  the  Court  of  Appeal,  which,  in 
the  view  of  the  facts  that  I  take,  do  not  arise  here; 
and  in  what  I  say  I  desire  to  be  understood  as  only 
dealing  with  the  facts  of  this  particular  case. 

Now,  in  the  first  instance.  I  will  assame  that  the 
company  has  sustained  loss  by  the  issue  of  frandnlent 
balance-sheets,  by  the  improper  advance^  of  money 
to  the  customers  of  the  bank,  and  that  it  has  also 
sostained  loss  by  the  lending  of  money  to  directon 
without  security.  With  respect  to  the  defanlt 
involving  litbiltty,  if  Mr.  Jotm  Cory  was  conscioni 
of  the  falsehood  it  is  not  necessary  to  go  any  further. 
UUke  anyone  else  who  is  a  party  to  a  f  td^e  statement 
act^d  upon  to  the  prejadice  of  the  person  to  whoui  it 
is  made,  he  would  b<^  lable  t  j  the  extent  to  which 
his  falsehood  has  inflicted  lois  on  his  victims,  bat 
after  the  admission  that  has  been  made  it  is  un- 
unDeoe«8ary  to  pursue  this  head  of  inquiry;  he 
certainly  could  not  be  acquitted  of  moral  obliquity 
if  p%rty  to  a  fraudulent  statement.  But  it  is  said  he 
has  so  grossly  neglected  his  duty  as  a  director  thst, 
though  he  may  not  have  known  the  true  state  of  the 
facts,  he  ought  to  have  known  them,  and  his  breach 
of  duty  in  that  reipect  renders  him  liable.  In  order 
to  see  how  far  this  obligation  is  made  out  it  is 
Il30e8sary  to  consider  whet  Uie  business  of  the  company 
was,  and  what  was  the  position  of  Mr.  John  Cory  in 
relation  to  it. 

I  think  it  is  idle  to  talk  in  general  terms  of  the 
duty  of  a  director  to  look  after  the  concerns  of  the 
company  of  which  he  is  one  of  the  managers  withont 
seeing  what  in  the  ordinary  course  of  business  he 
ought  to  do  or  to  have  done.  Now  there  ate  some 
things  which,  of  ooorse,  must  be,  or  at  all  events 
ought  to  be,  apparent  to  anyone  responsible  for  the 
conduct  of  a  commercial  business,  and  to  appl?  that 
observation  to  the  business  of  which  we  ara  speaking 
— ^namely,  a  banking  business — but  I  do  not  under- 
stand that  anyone  has  suggested  that  there  was 
neglect  or  default  by  reason  of  the  absence  of  some 
system  under  which,  if  honestly  cflnrjed  out,  th« 
interests  of  the  bank  woold  have  been  in  that  resptct 
secured. 

It  is  adndtted  that  the  company's  principal  bank 
and  its  head  office  were  at  Cardiff,  where  the 
direotors  met  and  the  general  manager  was  in  dai'y 
attendance.  The  company  had  also  many  brancb 
baDks,  each  with  its  own  manager.  The  coune  of 
business  was  this:  BsMh  branch  manager  sent  weekly 
to  the  head  office  what  is  called  a  weekly  st^te^th*^ 
is,  an  account  showing  how  the  assets  and  Jiabilities 
of  the  branch  stood,  what  advances  or  overdrafts  had 
been  made  or  showed,  and  to  whom,  what  securities 
the  bank  held,  and  other  matters.  Every  quarter 
each  branch  manager  made  a  more  formal  retam  to 
the  head  office  showing  the  position  pf  the  Iv^^ 
and  the  businesa  done  during  the  past  quarte^    1' 
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was  the  duty  of  the  general  Humager  to  examine 
these  docamenta,  and  to  report  to  the  board 
anything  dudosed  by  them  which  reqnirei  their 
attention.  The  weekly  states  or  quarterly  returns 
were  in  the  board  room  for  reference  in  case 
of  need,  but  unless  attention  was  called  to  them  the 
directors  did  not  think  it  necessary  to  examine  tiiem. 
The  chairm%n  of  the  directors  was  Mr.  Thomas  Gory, 
a  brother  of  Mr.  John  Gory.  The  chairman  and  the 
general  manager  (Mr.  Gollins)  visited  each  branch 
bank  every  year ;  and  in  addition,  two  sldlled  insped- 
tors  frequently  went  round  and  inspected  the 
accounts  and  reported  to  the  general  manager.  The 
accounts  of  the  oranch  bsnks  appear,  however,  not  to 
have  been  separately  audited  by  professional  account- 
ants. The  auditors  employed  to  examine  the 
oompany*s  accounts,  and  to  certify  the  annual 
balance-sheets  and  accounts  laid  before  ^e  share- 
holders only  saw  the  head  office  books  and  the 
raturns  from  the  branch  offices  certified  by  their 
respective  managers  to  the  head  office.  These  certified 
returns  formed  part  of  the  weeklv  states,  but  omitted 
much  that  they  contained.  The  minutes  of  the 
directors*  meetings  show  that,  speaking  generally, 
they  attended  witu  reasonable  regularity  and  trans- 
acted a  large  amount  of  business.  No  director,  unless 
it  was  the  chairman,  attended  to  any  details  not 
brought  before  the  board  either  by  the  chairman  or 
by  the  general  manager.  Mr.  John  Oory  stated  in 
his  affidavit  the  general  course  of  business  at  board 
meetings,  and  his  cross-examination  does  not  sub- 
stantially differ  from  the  account  he  there  gives.  But 
it  is  suggested  that  Mr.  Cory  is  responsible  because 
this  and  other  portions  of  the  system  were  not  faith- 
fully adhered  to.  And,  indeed,  what  is  really  made 
the  test  of  his  repsonsibility  is  that  he  did  not  find 
ont  what  was  fraudulently  withheld  from  his  know- 
ledge. So  the  warning  letters  of  the  auditor, 
which  were  never  suffered  to  reach  him,  are 
suggested  as  warnings  to  him  which  he  ought  not  to 
have  neglected.  Again,  the  insufficient  striking  out 
of  bad  and  doubtful  debts  by  which  it  is  alleged 
that  the  amounts  paid  in  dividends  to  himself  and 
other  directors,  as  well  as  shareholders,  are  by  a 
process  cf  reasoning  and  calculation  assumed  to  be 
payments  out  cf  capital.  These  things  are  all 
assumed  to  have  b>en  done  as  though  done  with 
knowledge  and  intention,  while  at  the  same 
timn  th«)  admi«*8ion  is  made  that  there  was  no  evil 
mind  or  conscious  fraud. 

Now  I  think  sach  things,  if  done  with  evil  mind 
and  intention,  would  be  fraud,  and  it  comes  back 
Hi^ain  to  the  proposition  that  the  respon^ibilitv  must 
be  based  upon  the  assumption  that  Mr.  Cory  !s 
respOD  bible  because  he  did  not  find  out  the  fraudulent 
knaves  by  whom  he  was  sutrounded.  One  was  his 
oflrn  brother,  another  was  the  general  manager ;  and 
cmoe  I  arrive  at  the  conduaion  that  there  were 
those  about  him  whose  interest  and  object  was  to 
dec^-ive  him,  I  certainly  do  not  think  that  the  things 
which  wern  designedly  concealed  from  him  are  things 
which  oaght^o  be  relied  upon  as  matters  for  which 
he  was  responsible.  In  the  view  I  take,  ^e  whole 
•if  the  evidence  which  is  relevant  and  important  to 
que»tioa,  did  Mr.  Oory  knowmgly  permit  the  things 
to  be  dooe  which  were  done,  becomes  to  my  miiid 
entirely  immaterial  if  one  is  to  start  with  the 
a«fiumption  that  he  knew  nothing  about  them. 

Dealing  with  the  several  heads  of  charge  as  thpy 
have  been  formulated  in  the  judgment  of  Wright,  J., 
—namely,  negligence,  breaches  of  trust  in  respect  of 
advances  made  contrary  to  said  articles  of  association, 
and  payments  of  dividends  and  of  capital — ^I  think  each 
sod  all  of  them  may  be  disposed  of  by  the  proposition 
that  IMCr.  Cory  was  not  himself  conscious  of  any  one 


of  these  things  being  done,  and  that  unless  he  can  be 
made  respohiible  for  not  knowing  these  thinsrs — as 
Wright,  J. ,  put  it,  unless  he  is  shown  to  have  exhibited  a 
complete  neglect  of  the  duties  he  had  undertaken,  the 
charges  are  not  made  out.  The  charge  of  neglect 
appears  to  rest  on  the  assertion  that  Mr.  Oory,  like 
Ihe  other  directors*  did  not  attend  to  any  details  of 
business  not  brought  before  them  by  the  general 
manager  or  the  chairman,  and  the  argument  raises  a 
serious  question  as  to  the  responsibility  of  all  persons 
holding  positions  like  that  of  directors,  as  to  how  far 
they  are  called  upon  to  distrust  and  be  on  their 
guard  against  the  possibility  of  fraud  beiog  committed 
by  their  subordinates  of  every  degree.  It  is  obvious 
if  there  is  such  a  duty  it  must  render  anything  like  an 
intelligent  devolution  of  labour  impossible.  Was  Mr. 
Oory  to  turn  himself  into  an  auditor,  a  managing 
director,  a  chairman,  and  find  out  whether  auditors, 
managing  directors,  and  chairmen  were  all  alike 
deceiving  him  ?  That  the  letters  of  the  auditors  were 
kept  from  him  is  dear.  That  he  was  assured  that 
provision  had  been  made  for  bad  debts,  and  that  he 
believed  such  assurances,  is  involved  in  the  admission 
that  he  was  guilty  of  no  moral  fraud ;  so  that  it  comes 
to  this — ^that  he  ought  to  have  discovered  a  network  of 
conspiracy  and  fraud  by  which  he  was  surrounded,  and 
found  out  that  his  own  brother  and  the  managing 
director  (who  have  since  been  made  criminally  respon- 
sible for  frai:bds  connected  with  their  respective  offices) 
were  inducing  him  to  make  representations  as  to  the 
prospects  of  the  concern  and  the  dividends  properly 
payable  which  have  turned  out  to  be  improper  and 
false.  I  cannot  think  it  can  be  expected  of  a  director 
that  he  should  be  watohing  either  the  inferior 
officers  of  the  bank  or  verifying  the  calc illations  of 
the  auditors  himself.  The  business  of  life  could  not 
go  on  if  people  could  not  trust  those  who  are  put  into 
a  position  of  trust  for  the  express  purpose  of  attendiog 
to  details  of  management.  If  Mr.  Oory  was  deceived 
by  his  own  officers — and  the  theory  of  his  being  free 
from  moral  fraud  assumes  imder  the  circumstances 
that  he  was — there  appears  to  me  to  be  no  case 
against  him  at  all.  Tiie  provision  made  for  bad 
debts,  it  is  well  said,  was  inadequate,  but  those  who 
assured  him  that  it  was  adequate  were  the  very  per- 
sons who  were  to  attend  to  that  part  ^f  the  business 
— and  so  of  the  rest.  I'  the  state  and  coodition  of 
the  bank  were  what  was  representei,  then  no  one 
will  say  that  the  sum  paid  in  dividends  was  exces- 
sive. 11  1  assume,  as  I  do,  that  Mr.  Oory  acted 
upoa  representetions  made  to  him  which  he  believed, 
and  which  as  coming  from  the  officers  of  the  bank  to 
whom  he  was,  in  my  judgment,  justified  in  giviog 
credit,  the  discussion  of  whether  the  dividends  actually 
paid  were  or  were  sot  properly  divisible  has  no  bear- 
ing on  Mr.  Oory's  liability,  and  I  am  very  relactant 
to  give  any  opinion  upon  it,  inasmuch  as  the  question 
may  arise  when  it  may  be  necessary  to  decide  it.  I 
deprecate  any  premature  judgment. 

I  am,  as  I  have  s^id,  very  reluctant  to  enter  into  a 
question  which  for  the  reasons  I  have  given  does  not 
Mfise  here,  and  into  which  the  Oourt  of  Appeal  has 
entered  at  some  length.  The  only  reason  why  I  refer 
to  it  at  all  is  lest  by  silence  I  should  be  supposed  to 
adop*^a  course  of  reasoning  as  to  which  I  am  not 
satisfied  that  it  is  correct.  I  doubt  very  much  whether 
such  questions  can  ever  be  treated  in  the  abstract  at 
all.  The  mode  and  manner  in  which  a  business  is 
carried  on,  and  what  is  usual  or  the  reverse,  may 
have  a  considerable  inflaence  in  determioing  the 
qaestion  what  may  be  treated  as  profits,  and  what  is 
capital.  Even  the  distinction  between  fixed  and 
floating  capital  which  in  an  abstract  treatise  like 
Adam  Smith's  Wealth  of  Nations  is  appropriate 
enough,  may  with  reference  to  a  concrete  case  be 
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quite  inappropriate.  It  is  easy  to  lay  down  as  an 
abstract  proposition  that  you  most  not  pay  dividends 
ont  of  capital,  bnt  the  ap|>lication  of  that  ver^  plain 
proposition  may  raise  questions  of  the  utmost  difficulty 
m  their  solution.  I  desire,  as  I  have  said,  not  to 
express  any  opinion,  but,  as  an  illustration  of  what 
difficulties  may  arise  the  example  given  by  counsel  of 
one  ship  being  lost  out  of  a  considerable  number,  and 
the  question  whether  all  dividends  must  be  stopped 
until  the  value  of  that  lost  ship  is  made  good  out  of 
the  further  earnings  of  the  company  or  partnership, 
is  one  which  one  would  UAre  to  deal  with. 
On  the  one  hand,  people  put  their  money  into  a 
trading  concern  to  give  them  an  income,  and  the 
sudden  stoppage  of  aU  dividends  would  send  down 
the  value  ox  their  shares  to  zero  and  possibly  involve 
its  ruin.  On  the  other  hand,  companies  cannot  at 
their  will  and  without  the  precautions  enforced  by  the 
statute  reduce  their  capital;  but  what  are  profits  and 
what  is  capital  may  be  a  difficult  and  sometimes  an 
almost  impossible  problem  to  solve.  When  the  time 
comes  that  these  questions  come  before  us  in  a  con- 
crete case  we  must  deal  with  them,  but  until  they  do 
I  for  one  dedine  to  express  an  opinion  not  called  for 
by  the  particular  facts  before  us,  and  I  am  the  more 
averse  to  doing  so  because  I  foresee  that  many  matters 
will  have  to  be  considered  by  men  of  business  which 
are  not  altogether  familiar  to  a  court  of  law. 
I  move  that  this  judgment  be  afibrmed,   and  the 

appeal  dismissed  with  costs. 

• 

Lord  Maovaohtek. — I  have  had  au  opportunity 
of  reading  the  judgment  of  the  Lord  Chan- 
cellor, ana  I  desire  to  express  my  concurrence 
in  it,  and  at  the  same  time  to  guard  my«elf 
from  being  understood  to  assent  to  all  the 
propositions  supposed  to  have  been  laid  down 
by  the  Court  of  Appeal  in  this  case.  I  say  no  more, 
because  it  seems  to  me  that  when  counsel  for  the 
appellant  Dovey  withdrew  all  charges  involving 
moral  obliquity  against  Mr.  Cory,  the  case  was  at  an 
end.  And  I  do  not  think  it  desirable  for  any  tribunal 
to  do  that  which  Parliament  has  abstained  from 
doing — that  is,  to  formulate  precise  rules  for  the 
guidance  or  embarrassment  of  business  men  in  the  con- 
duct of  business  affairs.  There  never  has  been,  and 
I  think  there  never  will  be,  mudi  difficulty  in  dealing 
with  any  particular  case  on  its  own  facts  and  circum- 
stances; and,  speaking  for  myself,  I  rather  doubt 
the  wisdom  of  attempting  to  do  more.  I  understand 
from  Lord  Sband  that  he  also  takes  this  view. 

Lord  Dayey. — I  agree  in  thinking  that  the  appel- 
lant has  not  succeeded  in  making  out  a  case  for  the 
relief  which  he  asks  against  the  respondent. 

The  appellant  se^-ki  to  make  the  respondent  liable 
under  three  heads — first,  in  respect  of  losses  incurred 
by  advances  of  money  which  he  slleges  that  the 
respondent  and  the  other  directors  of  the  bank  negli- 
gently made  to  irresponsible  persons,  and  without 
■nffioient  security ;  secondly,  in  respect  of  advances 
to  the  directors  themselves,  which  he  alleges 
were  made  contrary  to  the  express  provinons  of 
the  articles  of  association;  and  thirdly,  in  respect 
of  sums  paid  to  the  shsoreholders  (including  tbe 
respondent  himself)  by  way  of  dividend  on  their 
shms,  which  he  aUefffs  were  paid  out  of  tbe 
capital  of  the  bank,  and  not  out  of  profits.  In  fact, 
he  alleges  that  there  were  no  profits  out  of  which 
such  dividends  could  properly  be  paid,  and  that  an 
apparent  profit  was  created  only  by  including  as 
assets  debts  known  to  be  bad  uid  irrecoverable. 

As  regards  the  first  two  heads  of  claim,  Wright, 
J.,  as  well  as  the  Court  of  Appeal,  has  held  that  the 
claims  cannot  be  sustained ;  and  as  I  agree  with  the 
leaaons  which  have  been  assigned  for  so  holding,  I 


need  not  repeat  them.  As  regards  the  third  head  of 
daim,  the  case  as  presented  at  the  bar  has  been  verf 
much  narrowed  by  the  admission  of  the  appellant's 
counsel  that  the  respondent  ceased  to  be  a  director 
in  December,  1890,  and  his  acceptance  of  the 
dedtton  of  the  Court  of  Appeal  that  the  Statute  of 
Limitations  applies  so  as  to  bar  the  reoovery  of  any 
sums  paid  away  prior  to  six  years  before  vhe  com- 
mencement of  the  proceedings.  The  daim  is  thus 
confined  to  the  three  dividends  paid  in  July,  1889, 
December,  1889,  and  July,  1890. 

I  think  it  appears  from  the  evidenoe  that  in  the 
balance-sheets  upon  which  these  dividends  wsre 
recoomiended  by  the  directors,  bad  and  irrecoverable 
debts  were  in  fact  included  amongst  the  assets  of  the 
company,  and  that  if  those  debts  had  been  written  off 
(as  they  ought  to  have  been)  the  balaooe-sheeti 
would  not  have  shown  any  profit  out  of  which  tbe 
dividends  could  have  been  paid.  But  before  pro- 
ceeding to  discuss  the  evidence  upon  which  it  is 
sought  to  fix  the  respondent  with  responsibility,  I 
will  say  a  few  words  with  regard  to  the  law  npon  the 
subject  with  a  view  to  ascertain  exactly  what  it  is 
the  appellant  must  establish. 

I  need  only  refer  to  three  cases  which  seem  to  me  to 
contain  the  whole  law  upon  the  subject.      In  In  re 
Mercantile  Trading  Co,,  Stringer* $  case,  17  W.  B.  694, 
L.  B.  4  Ch.  App.  475,  the  business  of  the  company 
in  question  was  of  aa   extremely   speonlative  and 
haztfdous  character,  and  the  directors  had  paid^  a 
dividend  on  their  estimated  value  of  assets  which 
were  afterwards  totally  lost.    It  was  held  that  the 
estioiate,  havinsr  been  made  bond  fide,  and  without  any 
intention  to  dmaud  anybody,  a  director  oould  not 
be  made  liable,  when  the  company  was  wound  up,  to 
replace  the  money.      In  Bance^e  case  Lord  Bomilly 
laid  down  the  principle  which  he  thought  governed 
oases  of  this  description  thus :    "  When  an  improper 
payment  has  been  made,  if  it  be  a  mere  error  of 
judgment  it  cannot  be  recovered ;  if  it  be  a  fraudulent 
payment,  then  it  can."    The  learned  judge  explamed 
what  he  meant  by  a  fraudulent  payment :    *'  I  mean 
one  where  the  person  who  makes  it,  or  is  oonceiiied 
in  making  it,  is  at  the  time  aware  of  the  impropriety 
of  making  it,  but  does  so  in  order  to  obtain  a  benefit 
for  himself  '* ;   and  he  adds,  "  The  director  ma?  be 
ignorant  of  this  fact,  but  if  his  ignorance  s»ises  from 
his  wilfully  shutting  his  eyes  to  the  facts  which  are 
before  him,  he  is  equally  guilty.**    I  think  that  thii 
statement  of  the  law  is  very  nearly  but  not  quite 
accurate.    In  my  opinion  it  is  not  necessary  that  the 
motive  of  improper  payment  should  be  to  obtaia  a 
bmiefit  for  the  mrector  himself.    I  also  understand 
Lord  Bomilly  to  include  in  the  expression  *'  wilfnliy 
shutting  his  eyes,"  culpable  negligence  or  reckless 
indifference  by  the  director  in  the  performance  of 
his   duties.     Lord   Bomilly   decided   that   case  in 
favour  of  the  director.     The  Court  of  Appeal  to^ 
a  different  view  of  the  facts  from  that  taken  by  Lird 
Bomilly,  and  held  that  the  directors  in  the  P<^P^ 
tion  of  the  so-called  balance-sheet  had  not  iollowed 
the  Erections  in  their  articles  of  association,  and  tbe 
balance-sheet  did  not  in  fact  purport  to  show  a  profit 
out  of  which  a  dividend  could  be  paid.    In  sauh  a 
case  tiiere  can  be  no  doubt  of  the  liability  of  the 
director   who   took   part   in   the   payment   of  the 
dividend.    The  case  of  the  Leeds  Eetaie,  &c,,  Co.  ▼• 
Shepherd,  36  W.    B.  822.   36   Ch.    D.   787,   befoTB 
Stirling,  J.,  was  a  case  of  the  same  description.    Toe 
directors  hs^  not  followed  the  directions  contained  in 
the  articles  of  association.    The  learned  judge,  in  the 
course  of  his  judgment,  states  the  law  thus:  **^ 
seems  to  me  that  we  views  expressed  by  the  learned 
judges  who  decided  Bance^e  case  are  consistent  with 
the  proposition  that  directors  who  are  proved  to  have 
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in  faot  imid  a  dividend  out  of  capital  fail  to  exoiue 
themBeWes  if  they  have  not  taken  reasonable  oare  to 
secure  the  preparation  of  estimates  and  statements  of 
account  suori  as  it  was  their  duty  to  prepare  and 
submit  to  ihe  shareholders,  and  haFS  declared  the 
diyidends  complained  of  without  having  exercised 
thereon  their  -  judgment  as  mercantile  men  on  the 
eaticnates  and  statements  submitted  to  them."  I 
agree  in  this  statement  of  the  law»  and  I  do  not  think 
it  inconsistent  with  that  of  Lord  Itomiliy,  pro^ierly 
understood,  and  subject  to  th<i  observation  which  I 
have  already  made  upon  it.  lb  is  by  this  standard 
that  the  conduct  of  the  respondent  must  be  judged  in 
tliis  case. 

The  respondent*  in  his  affidavit,  states  generally 
that  he  was,  from  first  to  last,  under  the  honest  and 
genuine  belief  that  the  a£Eairs  of  the  company  were 
in    a    sound   and  solvent   condition,    ana   l£at  its 
bosioess  was  being  carried  on  at  a  profit,  and  that  its 
net  profits  for  the  time  being  were  amply  sufficient 
to  justify  the  dividends  which  were  ^m  time  to 
tio^iet  during  his  dirtotorship,  paid  to  the  shareholders. 
Aud  he  adds  that  the  generu  manager  and  braoch 
managers  were,  so  far  as  he  knew,  men  of  unquestioned 
competence  and  integrity,  and  that  he  and  his  co- 
directors  were  compelled  by  the  magnitude  of  the 
business  and  l^e  exigencies  of  the  case  generally,  to 
rely  upon  (and  he  did  rely  upon)  these  officials  in  all 
ordinary  matters  relating  to  the  accounts  of  customers 
and  other  questions  of  detaiL    And  he  deals  specifi- 
cally with  tLe  various  matters  alleged  in  the  Uquidator's 
evidence  on  the  same  lines.     The  respondent  was 
cross-examined  on  his  affidavit  at  great,  but  not  im- 
neoessary,  lengtb.    I  am  not,  I  ^nk,  doing  injustice 
to  the  appellant's  case  when  I  say  that  reliance  was 
cfaiefiy  placed  on  the  "  weekly  states  "  and  "  quarterly 
returns  **  made  by  the  branch  managers ;  or  that  if  he 
cannot  succeed,  in  fixing  the  respondent  with  liabdity 
on  these  documents  his  case  fails.     These  returns 
were  laid  on  the  table  in  the  boaid  room  at  each 
meeting  of  the  directors.      The  comparative  analysis 
of  them,  made  by  the  skilled  accountant  who  advises 
the    appellant,    does,    I   think,  show   that   certain 
accounts   which    were    treated    as    good    by   the 
general  manager  in  the  preparation  of  the  balance- 
sheets    submitted   by   him   to   the   directors   were 
ia    fact   irretrievably   bad,    and   it   is   difficult   to 
acquit  the  general  manager  of  improper  conduct  in 
iooiuding  them  as  assets.    The  respondent  says,  in  his 
affidavit,  that  the  *' weekly  states"  consisted  each 
week  of  a  very  large  and  voluminous  pile  of  sheets, 
which  it  would  have  taken  the  directors  a  couple  of 
days  to  go  through,  and  that  it  was  the  duty  of  the 
general  manager  to  go  through  the  weekly  states, 
with  the  letters  of  the  branch  managers  accompany- 
ing them,  and  to  place  upon  the  agenda  any  points 
arising  upon  them  which  he  considered  ought  to  be 
brought  to  the  attention  of  the  directors — and  upon 
the  discussion  of  such  points  the  documents  were, 
when  necessary,   referred   to;  but,    except  in  such 
oaaes,  the  weekly  states  were  not  consulted  by  the 
directors,  but  they  relied  on  the  general  manager 
going  carefully   through  them   and  drawing  their 
attention  to  any  matter  requiring  their  consideration. 
On  cross-examination  he  adherM  to  this  statement. 
He  added  that  the  chairman  also  went  through  them 
often  individually,  and  he  did  so  for  the  board.    He 
admitted    that,    before    recommending  a  dividend, 
he  did  not  look  at  aU  the   accounts  or  look  at  the 
books  themselves,   but  he   said  that   the  directors 
looked  at  the  documents  which  were  put  before  them 
by  the  manager — ^the  amount  which  he  considered 
was  doubtful  and  bad — and  they  made  a  reserve  for 
it     He  also  said  that  it  was  never  brought  before 
Mm  that  amonaU  due  from  bankrupt  debtors  were 


included  in  the  balance-sheet  of  each  year,  and  he 
never  heard  of  any  single  case  of  that  khid.  It 
further  appeared,  from  the  evidence  of  other 
witDCsses,  that  the  branches  of  the  bank  were 
regularly  visited  and  tbeir  books  examined  by  the 
chairman  and  two  inspectors. 

In  this  state  of  the  evidence,  I  ask  whether  the 
course  of  business  at  the  board  meetia^s,  as  described 
by  the  respondent,  was  a  reasonable  coarse  to  be 
pursued  by  the  respondent  and  other  directors,  or 
whether  tiie  knowledge  which  might  have  been 
derived  from  a  careful  and  comparative  examination 
of  the  weekly  states  and  quarterly  returns  from  the 
different  branches  of  the  bank  ought  to  be  imputed  to 
the  respondent?  or  (alternatively)  whether  he  was 
guilty  of  such  neglect  of  his  duty  as  a  director  as 
would  render  him  Bable  to  damages  ?  I  do  not  think 
that  it  is  made  out  that  either  of  thn  tvo  latter 
questions  should  be  auswered  in  the  affirmative.  I 
think  the  respondent  was  bound  to  give  his  attention 
to  and  exercise  his  judgment  as  a  man  of  business  on 
the  matters  which  were  brought  before  the  board  at 
the  meetings  which  he  attended,  and  it  is  not  proved 
that  he  did  not  do  so.  But  I  think  he  was  entitled 
to  rely  upon  the  judgment,  information,  and  advice 
of  the  chairman  and  general  manager  as  to  whoEe 
integrity,  skill,  and  competence  he  had  no  reason  for 
suspicion.  I  ag^ee  with  what  was  said  by  Jessel, 
M.B.,  in  In  *re  Wincham  Shipbuilding,  Boiler,  and 
Salt  Co.,  HaUmark^B  case,  26  W.  B.  529,  824,  9 
Co.  D.  329,  and  by  Ghitty,  J.,  in  In  re  Denham 
A  Co,t  that  directors  are  not  boaod  to  examine 
entries  in  the  company's  boo^s.  It  was  the 
duty  of  the  general  manager  and  (possibly)  the 
chamnan  to  go  carefully  through  the  returns  from 
the  branches,  and  to  bring  before  the  board  any 
matter  requiring  their  consideration,  but  th«i 
respondent  was  not,  in  my  opinion,  guilty  of 
negligence  in  not  examining  them  for  himself,  not- 
withstanding that  they  were  laid  on  the  table  of 
the  board  for  reference.  The  caie  is  no  doubt  one 
of  some  difficulty,  but  the  appellant  has  not  made  out 
to  my  own  satisfaction  that  the  respondeat  wilfully, 
as  that  term  is  explained  in  the  cases  I  have  referred 
to,  misappropriated  the  company's  funds  in  payment 
of  dividends. 

Wbat  I  have  said  is  suffioient  for  the  decision  of 
this  appeal.  But  I  desire  to  express  my  dissent  from 
sime  propositioni  of  lav  whidi  were  laid  down  in 
the  Court  of  Appeal,  and  upon  which  this  House 
thouffht  it  right  to  hear  the  respondent's  counsel. 
The  learoed  judges  seem  to  have  thought  that  a 
joint-stock  company,  incorporated  under  the 
Companies  Acts,  may  write  ofif  to  capital  losses 
ioourred  in  previous  years,  and  may  in  any  subsequent 
year,  if  the  receipts  for  that  year  exceed  the  out- 
goings, pay  dividends  out  of  such  excess  without 
makinsT  up  the  capital  account.  If  this  proposition 
be  well  founded,  it  appears  to  me  a  company  whose 
capital  is  not  represented  by  available  assets  need 
never  trouble  itself  to  reduce  its  capital,  with  the 
leave  of  the  court  and  subject  to  the  other  cooditions 
imposed  by  the  Act  of  1877,  in  order  to  enable  itself 
to  pay  dividends  out  of  current  receipts. 

It  may  be  that  I  have  misapprehended  the  state- 
ment of  law  intended  to  be  made  by  learned  judges 
in  the  Court  of  Appeal.  I  think  that  is  possible, 
because  I  find  that  in  Veruer  v.  General  and  Com- 
mercial  Investment  Trust,  [1894]  2  Ch.  239,  Lord 
Lindley  says:  *' Perhaps  the  shortest  way  of  ex- 
pressing the  distinction  which  I  am  endeavouring 
to  explain  is  to  say  that  fixed  capital  may  be  sunk 
or  lost,  and  yet  that  the  excess  of  current  receipts 
over  current  payments  may  be  divided,  but  that 
floating  or  droulating  capital  must  be  kept  up,  as 
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otherwise  it  will  enter  into  and  foixn  part  of  »nch 
excess,  in  which  case  to  divide  such  excess  with- 
out deducting  the  capital  which  forms  part  of  it 
will  be  contrary  to  law." 

I  reserve  my  opinion  as  to  the  effect  of  an  actual 
and  ascertained  loss  of  part  of  the  company's  fixed 
capital,  as  in  the  case  put  by  counsel  for  •  the 
respondent  of  a  loss  of  a  ship  uniosured.  But,  sub- 
ject to  this  observation,  I  think  that  the  statement 
of  law  in  the  passage  I  have  quoted  is  not  open  to 
objection,  and  it  is  only  because  the  learned  judge 
appears  to  me  to  have  departed  from  it  in  his  judg- 
ment in  the  present  case  that  I  have  troubled  your 
lordships  with  these  remarks. 

I  agree  that  the  appeal  should  be  dismissed. 

Lord  Bbamfton  concurred. 
Appeal  dismissed. 

Solicitors  for  the  appellants,  Riddell  &  Co,,  for 
Thomas  WilUamSf  Neatii ;  Burton,  Yeates,  <&:  Hart,  for 
Johnsons,  Barclay,  &  Rogers,  Birmingham. 

Solicitors  for  the  respondent,  Michael  Abraham^, 
SonSf  d:  Co. 


Otourt  of  HppraU 


Nov,  0. 


From  Chan.  Div.  '\ 

Vaughau  Williams,  Bomer,  ' 
and  Cozens-Hardy,  L.JJ.)    ) 

In  re  WiLLIS. 
Willis  v,  Willis,  (a.) 

Seitlement — House — Repairs — Salvage — Juriadfction     to 
sanction  exptnditure  out  of  cajn'tai, 

IVie  Jurisdiction  of  the  court  to  saucKon  expenditure  in 
the  repair  of  settled  propvrty  out  of  capital  is  to  he 
exercised,  if  at  all,  only  where  a  case  of  salvage  is  clearly 
made  out. 

Observations  of  Chitfy,  J.,  in  In  re  De  Teissier's 
Settled  Estates,  41  W.  R.  186,  [1893]  1  Ch.  165, 
approved, 

Tnis  was  an  appeal  from  the  decision  of  Kekewich,  J. 

By  his  will  dated  the  18th  of  December,  1895,  the 
testator  in  this  case,  who  died  in  the  year  1899, 
appointed  executors  and  trustees  of  that  his  will,  and 
after  bequeathing  certain  legacies,  devised  his  freehold 
mansion-house  at  Bichmond  and  all  other  his  real 
property  at  Bichmond  to  and  to  the  use  of  his  said 
trustees  in  fee  simple  upon  trust  for  his  sister  so  long 
as  she  should  remain  a  spinster  and  unmarried,  subject 
nevertheless  to  a  condition  that  she  should  keep  the 
said  house  and  premiseR  at  Bichmond  substantially  in 
the  fame  state  of  repair  in  which  she  found  them  at 
the  time  of  his  death,  and  from  and  after  the  death 
or  marriage  of  his  said  sister  the  testator  directed  his 
trustees  to  stand  possessed  of  the  said  house  and 
premises  upon  trust  for  his  nephew  for  and  during 
his  life,  he  keeping  the  said  premises  in  such 
state  of  repair  as  aforesaid,  with  remainder  in 
trust  for  the  first  and  other  sons  of  such  nephew 
successively  in  tail,  with  remainders  over  in  default  of 
such  issue.  And  after  devising  certain  freehold 
houses  at  Twickenham  to  his  said  trustees  in  trust 
for  sale,  the  said  testator  bequeathed  the  sum  of 
£80  000  to  his  said  trustees  upon  trust  to  invest 
the  same  as  therein  mentioned,  and  to  hold  the  said 
sum  when  so  invested  and  also  the  proceeds  of  the 

(a.)  Bepoi-ted  by  S.  E.  Williams,  Es^.,  Barrister- 

at-Law. 


sale  of  the  housei  at  Twickenham  upon ,  trusts 
corresponding  to  those  declared  oonceming  the  house 
at  Bidimond,  and  he  directed  his  trustees  to  hold 
his  residuary  personal  estate  upon  similar  trusts. 

The  will  contained  powers  for  the  trustees  to 
manage  let  and  repair  the  houses  at  Twickenham, 
but  contained  no  similar  powers  with  respeot  to  the 
house  at  Bichmond. 

Ou  the  death  of  the  testator  in  the  year  1899  the 
sister  as  first  tenant  for  life  entered  into  possessiou 
of  the  house  at  Bichmond,  and  has  ever  since 
resided  there. 

At  tbat  time  the  house  was  in  a  g^eral  state 
of  disrepair,  and  there  was  some  evidence  thtt 
there  had  been  a  subsidence  causing  oraoks  in  the 
walls,  and  rendering  the  house  uusafe,  or  at  least 
unfit  for  letting  purposes. 

Tiie  question  now  arose  whether  the  money 
required  for  the  repairs  could  be  provided  by  the 
trustees  out  of  the  capital  of  the  said  legacy  of 
£80,000,  the  proceeds  of  the  sale  of  the  houses  at 
Twiok«:iham  and  the  residuary  personal  estate  of 
the  testator,  or  whether  the  cost  of  such  repairs 
should  be  borne  by  the  tenant  for  life  in  possession. 

The  question  was  raised  by  originating  summous 
tak(»n  out  by  the  trustees. 

Kekewich,  J.,  held  that  any  expenditure  by  the 
trubtees  out  of  capital  must  be  restricted  to  *'  salvage," 
that  is,  to  preiervation  of  the  property,  and  could 
not  be  extended  to  repairs  which  were  not  nceessary 
for  preservation ;  that  the  evidence  showed  that  the 
works  contemplated  were  for  the  most  part  repairs 
in  the  ordinary  sense  of  the  word,  and  therefore 
the  application  must  be  refused. 

The  trustees  appealed. 

Renshaw,  K,C,,  and  Methold,  for  the  trustees, 

Warrimfton,  K.C,  and  E.  S,  Ford,  for  the  tenant 
for  life. 

Vattohan  Williams,  L.J.,  said  the  decision  of 
Kekewicb,   J.,   must   be  affirmed.    It  was  ci^uceded 
tbat  the  application  could  not  be  justified  under  the 
Settled  Luid  Acts.   Wnere,  then,  was  the  jurisdictiou 
to  grant  it  to  be  found  P    This  was  a  case  where  the 
trustees  were  the    persons    legally  entitled  to  the 
property,  but  they  had  only  a  bare  legid  estate  with 
no  active  duties  to  perform,  and  no  powers  to  mansge 
or  repair  the  trust  property.      The  court  had  uo 
general  juriidiction  to  order  the  costs  of  rt^pairs  to  be 
paid  out  of  capital  and  therefore  none  to  m^ke  tbe 
order  asked  for.    But  it  was  said  that  tbe  c  jurt  had 
a  general  jurisdiction  to  authorize  expenditure  out  of 
capital  where  it  was  necessary  for  the   purpose  of 
salving  the  property.  The  answer  to  that  was  that  their 
lordships  were  not  satisfied  on  the  evidence  that  this 
was  a  case  of  salvage.    By  the  terms  of  the  will  there 
was  an  obligation  cast  upon  each  tenaut  for  life  in 
turn  to  keep  the  property  in  repair.    It  wai  Oiffiouit, 
therefore,  to  see  how  any  case  of  salvage  could  arise 
if  the  tenants  for  life  one  by  one  did  their  duty.    His 
lordship  wished  to  call  attention  to  some  observations 
of  Chitty,  J.,  in  In  re  Ds  Teissier*s  iSettled  Estates,  41 
W.  B.  186,  at  p.  188,  [1893]  1  Ch,  153,  at  p.  liio,  where 
the  learned  judge  said :  '*  if  I  were  to  accede  to  this 
application  I  foresee  in  all  cases  where  a  testator  leaves 
a  dilapidated  mansion  that  there  would  be  first  an 
application  by  the  tenant  for  life  to  see  what  he  could 
gee  imder  the  Settled  Land  Acts,  and  then  failing  to 
obtain    all    he  wished  for  under  that  jurisdicuon* 
he  would  apply  in  this  ingenious  manoer  to  woat  is 
called  the  general  jurisdiction  of  the  court.     The 
Settled    Luid    Acts,   whether  they   do  or  do  not 
exclude  tbe  application  of  any  of  the  doctrines  of 
this  general  jurisdiction,  at  any  rate  afford  a  guide  to 
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tfae  eooit  and  sre  of  Mostaiiee  to  the  ooart  in 
aniving  at  a  proper  ooncliieion.  Confeesedly  the 
things  aeked  for  on  thii  sommonB  oannot  be  done 
under  the  Settled  Land  Aoii«  and  nnlese  the  oonit  is 
firm  in  a  matter  each  as  this  is  the  court  wi)l  be 
flooded  with  similar  applications."  That,  in  his 
lordship's  opinion,  was  a  most  useful  rule,  and  ought 
to  be  applied  to  the  present  case.  TDe  appeal  would 
therefore  be  dismissed. 

BoKEB,  L.  J.,  agreed,  and  said  in  a  ease  like  the 
present,  where  the  tmitees  had  a  bare  legal  eitate, 
"with  no  po,wers  of  management  and  no  active  duties 
to  perform,  the  case  was  to  be  treated  in  the  name 
ip^ay  as  the  case  of  a  legal  tenant  for  Hfe  and  legal 
remainders,  as  to  which  the  Settled  Land  Acts  formed 
a  code  under  which  application*  of  this  aort  ought  to 
be  dealt  with.  In  his  opioion  thw  court  had  no  wider 
general  jurisdiction  to  s«DCtioa  the  expenditure  of 
capital  for  the  beoefit  of  the  estate  at  the  expense  of 
the  remaindermen. 

Cozens-Habdt,  L.J.,  agreed. 

Appeal  dismissed. 

Solicitors,  Crewman,  Frichard,  Crostman,  <fc  Block. 


From  Chan.  Div.  \ 

(Lord  Alverstone,  LC.  J.,  and  Vau^han  |  No  v.  1 . 

WiUiams  and  Bomer,  L.JJ.)  I 

In  re  Barbow  H.i-:matitb  Steel  Co.  (a.) 

Company — Reduction  of  capital  —  Available  asstU — 
Reatrve  /and  —  Unappropriated  2)roJUs — Preference 
ehareB, 

The  court  will  not  confirm  a  rfdtiction  of  capital  luhere 

it  would  work  unjustly  or  inequitably,     2' he  court  there- 

fore  rtfused  to  confirm  a  reduction  which  would  bnicfit 

the  ordinary  shareholders  at  the  expense  of  the  preference 

shareholders. 

In  ascertaining  tlie  available  assets  of  a  company  fiyr 
the  purpose  of  a  reduction  of  capital ^  the  amounts  of 
reserve  and  unappropriated  profit,  and  the  value  of  tht 
goodwill,  are  to  be  talten  into  account. 

Decision  of  Cozeus-H-irdy,  J.  ( [1900]  2  Ch,  846), 
ajirmed  (49  W,  B.  Dig,  24). 

This  was  an  appeal  from  the  decision  of  Cozens- 
Hardy,  J,  (reported  [1900]  2  Ch.  846,  49  W.  K.  Dig. 

JUT.!, 

A  petition  was  presented  by  the  company  for  the 
cobfiriDation  by  the  court  of  resolutions  for  the 
reduction  of  the  capital  of  the  company  by  one  half. 

In  the  e%r]y  part  of  1888,  besides  capital  borrowed 
on  the  security  of  debentures,  the  nominal  capital  of 
the  company  consiated  of  £1,500,000  in  £10  ordinary 
shares,  £37,700  in  £100  eight  per  cent,  preference 
»hares,  and  £500,000  in  £10  six  per  cent,  preference 
fhar»B,  mahing  a  total  of  £2,037,700. 

The  prijference  shareholders  had  no  Toice  in  the 
management ;  tney  had  a  cumulative  preference  as 
to  dividt-nd,  but  no  preference  as  to  capital. 

la  1888  resolutions  were  passed  to  reduce  the 
capital  by  one  quarter,  reducing  the  shares  propor- 
tionately I'll  round,  reducing  the  £100  preference 
shares,  to  £75  fight  per  cent,  preference  shares ;  the 
preference  £10  Bhsres  to  £7  10s.  six  per  cent, 
preference  shares ;  and  the  ordinary  shares  to  £7  lOs. 
shares. 

The  confirmation  of  these  resolutions  was  oppoied 
by  preference  shareholders,  but  in  the  rosult  they 

(a.)  Beported  by  6.  E.  Williams,  Esq.,  Barrister- 

at-Law. 


were  confirmed  by  North,  J.,  who  held  that  there  was 
nothing  in  the  bargains  between  the  preference  share- 
holders and  the  company  which  prevented  the  reduc- 
tion of  their  shares,  and  that,  under  thecircamstances 
then  before  the  court,  the  proposed  reduction  was 
fair. 

In  1899  the  ordinary  shareholders  passed  resolu- 
tions to  reduce  the  shares  all  round  by  one  half, 
bringing  them  down  to  three-eightha  of  their  original 
denominations,  and  the  petition  asked  for  the  con- 
firmation of  the  resolutions. 

The  petition  was  opposed  by  a  majority  of  the 
preference  shareholders,  who  alleged  that  the  scheme 
was  so  unfair  that  the  court  iu  its  discretion  would 
not  eanction  it. 

It  was  alleged  by  the  company  that  the  50  per  cent, 
of  capital  which  it  was  proposed  to  cancel  was,  within 
the  words  of  section  3  of  the  Companies  Act,  1877, 
''  lost  or  unrepresented  by  available  assets." 

The  petitioners  sJlegedthat  their  iron  ore  mines 
stood  in  the  balance-sheet  at  twice  their  value,  and 
they  proposed  to  rednoe  it  by,  roughly,  £177,000. 
Thev  said  their  works,  which  stood  at  upwards  of 
£2,000.000,  were  over-estimated  by  £486,000,  and 
that  their  freehold  land  and  house  property,  which 
stood  at  £200.000,  was  over-estimated  by  £100,000. 
These  three  items  made  up  the  £764,000  which  they 
proposed  to  write  o£f.  The  preference  shareholders 
challenged  these  figorvs,  and  the  learned  judge  said 
that  upon  the  evidence  he  thought  he  might  dispose 
of  the  petition  on  the  short  ground  that  the  company 
had  not  satisfied  him  that  the  first  two  items  had 
been  proved.  He  was  not  satisfied  that  the  colliery 
was  not  worth  much  more  than  £175,000,  though  he 
did  not  base  his  jadgment  upon  that.  He  could  see 
no  answer  to  the  argomeut  that  the  £40,000  reserve 
fund  ought  to  have  been  treated  as  an  available 
asset,  and  he  thought  that  similar  observations 
applied  to  the  £90,000  to  the  credit  of  profit  and  loss. 
In  his  opinion  goodwill  must  also  be  regarded  as  an 
"available  asset"  for  the  purpoie  of  a  reduction 
I>etition.  For  all  these  reasons  ne  thought  that  the 
oompany  had  not  proved  that  £764,000  was  capital 
"lost  or  unrepresented  by  available  assets,"  and 
therefore  he  could  not  confirm  the  reduction.  Bat 
even  if  the  loss  of  the  £764,000  had  been  estab- 
lished his  lordvhip  would  not  have  thought  it 
right  to  confirm  the  proponed  reduction.  What 
was  the  necessity  for  itP  The  company  had 
naid,  and,  having  regard  to  decisions  which  were 
binding  upon  every  court  short  of  the  Hoose 
of  Lords,  had .  properly  paid,  dividends  out  of  its 
profits,  notwithstanding  the  loss  of  capital.  Why 
should  any  change  be  made  ?  The  earning  capacity 
of  the  company  would  not  be  in  any  way  increased 
by  the  reduction  of  the  capital,  and  his  lordship  did 
not  think  that  in  dealing  with  two  classes  of  share- 
holders he  ought  to  make  an  unnecessary  reduction  for 
the  avowed  purpose  of  relieving  the  ordinary  share- 
holders from  the  paymeot  of  preferential  interest. 
The  annual  preferential  charge  was,  in  round  figures, 
£24,000,  subject  to  which  all  the  profits  went  to  the 
ordinary  shareholders.  The  proposal  was  that  the 
ordinary  shareholders  should  in  luture  take  all  the 
profits,  subject  to  a  preferential  charge  of  £12,000 
only.  In  substance  it  was  a  proposal  by  the  ordinary 
shareholders  to  deprive  the  preferential  shareholders 
of  £12,000  a  J  ear  for  the  benefit  of  the  ordinary 
shareholders,  without  any  necessity  for  so  doing,  and 
without  any  advantage  to  the  company  as  a  whole. 
This  did  not  strike  his  lordship  as  fair  and  equitable. 
^  The  result  was  that  he  dismiised  the  petition,  with 
costs. 

The  company  appealed. 

By  clause  106  of  the  company's  articles  of  assccia- 
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tioQ  the  direotors  had  power  (inter  alia)  "  to  set  out  of 
the  profits  of  the  company,  before  recommending  any 
dividend,  such  sums  as  they  thluk  proper  as  a  reserve 
fund  to  meet  contingencies,  or  for  equaliztofir 
dividends,  or  for  repairing,  renewing,  improving,  an3 
maintaining  any  of  the  property  of  the  company,  and 
for  other  purposes  as  the  direotors  shidl  in  their  dis- 
cretion think  conducive  to  the  interests  .of  the 
company." 

Swin/en  Ea^y,  K.O,,  and  Caasel,  for  the  company. 

Eve,  K,C.,  and  Kirhyt  for  preferenoe  shareholders. 

Hon»  E,  (7.  MacTiagJUen,  K,0,y  and  Simey^  for  share- 
holders holding  both  ordinary  and  preference  shares. 

Lord  Alyebstone,  IXCJ.,  said :  I  am  sorry  that  I 
cannot  give  more  assistance  to  Mr.  Eady's  clients.  I 
do  not  understand  Cozens-Hardy,  J.,  as  not  having 
given  a  decision  on  the  facts.  The  learned  judge 
said  that,  as  to  the  greater  part  of  the  proposed 
reduction,  the  company  had  not  satisfied  him  that 
there  had  been  the  alleged  loss  of  capital.  Lookine 
at  the  affidavits  as  a  judge  of  first  instance,  I  should 
have  felt  some  difficulty  in  coming  to  a  condnsion  as 
to  the  loss  of  capital  to  the  extent  alleged.  It  is  by 
no  means  clear  to  me  that  the  valuers  had  valued 
either  the  works  or  the  colliery  or  the  business  of  the 
company  on  the  right  basis.  With  regard  to  the 
reserve  fund  and  the  balance  to  the  credit  of  profit 
and  loss,  I  will  not  express  any  finsl  opinion  how 
those  sums  ought  to  be  dealt  with,  but  having  regud 
to  clause  106  of  the  articles  of  assodatioo,  it  seems 
to  me  impossible  to  say  that  the  alleged  loss  of 
£764,000  has  been  establuhed  without  knowing  how 
ttiose  sums  are  going  to  be  dealt  with.  Therefore 
the  only  ground  upon  which  I  can  decide  this  case 
is  that  I  am  not  satisfied  that  Oozens-Hardy,  J., 
came  to  a  wrong  conclusion  in  holding  that  the  loss 
of  £764,000  capital  had  not  been  established.  There 
I  will  stop,  so  far  as  the  decision  of  this  case  is 
cooceroed.  Bat  I  will  make  this  observation  on  the 
judftment  of  Oozene-Hardy,  J. :  I  do  not  think  that 
the  learced  judge  decided  anything  adverse  to  a  pro 
rata  reduction  of  capital  in  a  proper  case.  Nor  do  I 
understand  him  as  deciding  that  simply  because  a 
company  is  at  the  time  paying  dividends  there  can 
te  no  reduction  of  capital.  It  seems  to  me  that  in 
considering  whether  the  proposed  reduction  of  capital 
would  work  unjustly,  the  learned  judge  was  of 
opinion  that  the  financial  position  of  the  company  as 
a  going  concern  ought  not  to  be  lost  sight  of.  1  do 
not  understand  Cozens-Hardy,  J.,  as  deciding  that 
upon  difiPerent  materials  a  reduction  of  the  capital  of 
this  company  would  not  be  justified.  Upon  the  facts 
as  they  stand,  I  am  of  opinion  that  this  court  ought 
not  to  differ  from  Cozens-Hardy,  J.,  and  that  we 
should  not  be  justified  in  hearing  an  argument  upon 
points  of  law  which  do  not  really  arise  for  decision. 

Vaughax  Wiluahs  and  Romeb,  L.JJ.,  concurred. 

Appeal  dismissed. 

Solicitors,  Currey^  Holland^  <&  Carrey;  Walker  & 
Pettiit. 


From  Q.  B.  Div.  \ 

(Collins,   M.B.,  and  Stirling  and  (  Nov.  12«  1900 ; 
Mathew,  L.JJ.)  (  Oct.  29,  1901. 

(And  Q.  B.  Div.  (Wright,  J.) )      ; 

Wabd  v.  Fby.  (a.) 

Bankruptcy — Property  of  bankrupt — BekUion  back  of 
trustee* a  iiUe^'Money  paid  for  bets — ProtecUd  trans- 

(a.)  Beported  by  W.  F.  BaABT,  Esq.,  Barri8ttir*at- 

Law. 


acti4m— Bankruptcy  Ad,  1883  (46.<fc  47  VicL  c.  62), 
«.  49. 

Money  paid  away  by  a  debtor  after  an  act  of  bank- 
rupicy  commuted  within  three  months  before  the  presenia^ 
Hon  if  a  bankruptcy  petition  against  him^  upon  whidi 
he  is  adjudicated  bankrupt,  can  be  recovered  by  hit 
trustee  in  bankruptcy  in  like  manner  as  goods  transferred 
by  him  or  their  proceeds  can  be  recovered, 

A  debtor,  after  he  had  committed  an  act  of  bankruptcy, 
paid  to  the  defendant  a  sum  of  money  in  respect  of  a  bet 
which  he  had  lost  to  the  defendant,  and  he  also  deposUetl 
with  tlie  defendant  a  sum  ofmon/stt  as  security  for  btts 
which  lie  had  made  with  him.  The  defentiant  won  tite 
bets  and  retained  the  money.  Subsequently  a  receivivg 
order  was  made  against  the  debtor,  founded  on  the  axt  vf 
bankruptcy,  and  he  was  adjudicated  bankrupt. 

Held,  that  the  transactions  were  not  protected  by  section 
49  (c)  (d)  of  the  Bankruptcy  Act,  1883,  as  the  numeff 
was  paid  without  vahuible  consideration,  and  that  tk€ 
trustee  ufas  entitled  to  rtcover  the  money. 

Action  to  recover  two  sums  of  £200  and  £300. 

The  plaintiff  was  the  trustee  iu  bankruptcy  of  one 
Barratt,  and  tbe  defendant  was  a  betting  man. 

On  the  26th  of  July,  1899,  Barratt  paid  ths 
defendant  £200,  being  the  amount  of  a  b<«t  which  he 
(Barratt)  had  lost  to  him,  and  on  the  27th  of  July, 
1899,  he  deposited  with  the  defendant  £300  as 
security  for  certain  other  bets  made  between  them, 
on  the  terms  that  if  Barratt  lost  the  bets  th« 
defendant  was  to  retain  the  money. 

Barratt  lost  the  bets,  and  the  defendant  retained 
the  money. 

On  the  6th  of  July,  1899,  Barratt  had  committed 
an  act  of  bankruptcy,  on  which  a  petition  ia 
bankcuptcy  was  presented  against  him  on  the  29th  of 
July,  1899. 

On  the  1st  of  August,  1899,  a  receiving  order  wai 
made  on  the  petition,  and  on  the  30th  of  November 
he  was  adjudicated  bankrupt. 

The  plaintiff  claimed  a  declaration  that  the  two 
sums  of  £200  and  £300,  which  had  been  paid  by  tbe 
baukrapt  to  the  defendant,  subsequent  to  the  act  if 
bankruptcy  on  which  tbe  petition  was  founded, 
formed  p^  of  the  property  of  the  bankrupt  divisihltf 
among  hii  creditors,  and  an  order  for  payment  of 
these  sums. 

Tlie  defendant  contended  that  the  plaintiff  was  not 
entitled  to  recover  these  sums,  on  the  grounds  (1)  that, 
though  goods  of  the  bankrupt  alienated  by  him  after 
the  act  of  bankruptcy  or  their  proceeds  could  be 
recovered  by  the  trustee  in  bankruptcy,  moneys 
paid  away  by  the  banfarupt  during;  the  same  period 
could  not  be  recovered  unless  the  circumstances  wen 
such  that  the  bankrupt  or  the  trustee  could  have 
maintained  an  ordinary  action  for  the  money  as 
received  to  hit  use  apart  from  relation  back  under  the 
bankruptcy  law ;  and  (2)  that  the  transactions  were 
protected  by  section  49  (c)  (d)  of  the  Bankruptcy 
Act,  1883,  as  being  a  conveyance  or  asaigoment  by  tbe 
buikrupt,  or  a  contract,  dealing,  or  transaction  by  or 
with  the  bemkrupt,  for  valuable  consideration,  tbe 
defendant  at  the  time  when  the  transactions  were 
completed  having  no  notice  of  an  available  act  of 
bankruptcy  committed  by  the  bankrupt. 

BobeH  Wallace,  K.C.  Hansell,  and  (Eneas 
Mackintosh,  for  the  plaintiff. 

Rufus  Isaacs,  K,C,,  and  Muir  Mackenzie,  for  the 
defendant. 

The  authoritieB  referred  to  are  stated  in  the  judg- 
ment of  Wright,  J. 

Nov.  12, 1900.— Wbiqht^  J.,  delivered  the  followiM| 
written  judgment :  The  point  i^ost  strenuously  argaed 


VoLL. 


[Hot.  to,  19QL] 


THE  WEEKLY  REPORTER. 


73 


GOTTBT  OP  APFBAL. 


Wabd  V.  Fby.— Fhiij:jp8  v.  Howbll. 


High  Ooubt. 


for  the  defendant  was  that,  although  goods  of  the 
buikropt  alienated  bj  him  after  ao6  of  bankmptoy 
committed  within  the  three  months  csn  be  followed 
by  the  trustee  when  the  property  has  Tested  in  the 
trotteti  by  relation  bade,  or  the  proceeds  of  them,  if 
sold,  recovered  as  money  received  to  his  use,  yet  that 
moL  eys  which  the  bankrupt  has  paid  away  dnzing  the 
8«nie  peiiod  cannot  be  recovered  unless  the  circum- 
stances are  such  that  the  baokrupt  or  the  trustee 
could  have  maiotaioed  an  ordinary  action  for  the 
money  as  received  to  his  use  apart  from  any  special 
bankruptcy  law.  It  teems,  however,  to  have  been 
settled  for  a  good  number  of  years  that  there  is  no 
distinction  in  this  respect  between  goods  transferred 
by  the  bankrupt  and  money  paid  away  by  him,  and 
that,  subject  to  the  protection  given  by  the 
Bankruptcy  Acts  to  certain  bond  fide  transactions, 
the  trustee  can  sue  the  person  to  whom  the 
bankrupt  has  paid  moneys  which,  by  virtue  of  the 
b^Dkruptcy,  have  become  the  property  of  the  trustee 
by  rt-lation  back,  without  showing  wrongfulness  or 
fraud  or  other  ground  of  general  equity  ai^ainst  the 
recipient.  The  ancient  rule  is  so  stated  in  Cooke's 
Bankrupt  Laws  (8th  ed.))  pp*  585,  586  (where 
exceptions  introduced  by  some  of  the  Bankruptcy 
Acts  are  enumerated),  on  the  express  authority  of 
Lcrd  Hardwicke  in  BiUon  v.  Hyde,  1  Yes.  sen.  326. 
To  the  same  effect  are  the  decisioos  or  dicta  in  Hiichin 
V.  Campbell,  2  W,  Bl.  827 ;  Vermm  v.  Hall,  2  T.  R. 
648 ;  Bradley  v.  Clark,  5  T.  B.  197 ;  Allanson  v. 
Atkinson^  1  M.  &  Bel.  583 ;  and  Harwood  v.  Lomaa,  11 
E«st  127.  No  case  has  been  dted  to  show  that  any 
different  general  rule  has  been  established  in  more 
modem  times,  aod  there  seems  to  be  no  reason  why 
Any  diffi^rent  rule  should  be  established,  and  the 
continued  existence  of  the  doctrine  as  above  stated 
seems  to  be  implied  in  Ex  parte  Wolverhampton,  Ac*, 
Banking  Go,,  33  W.  B.  642,  14  Q.  B.  D.  32.  Then 
the  question  is  whether  the  defendant  is  protected  by 
section  49  of  the  Bankruptcy  Act,  1883.  He  is  so 
protected  if,  and  only  if,  the  transaction  ought  to  be 
regarded  as  covered  by  one  or  other  of  the  desorip- 
lions  (c)  and  ((2)  in  that  section,  which  are  as  follows : 
**  (c)  Any  conveyance  or  assignment  by  the  bankrupt  for 
valuable  consideration"  \^*\d)  any  contract,  dealing,  or 
Ir^nsaction  by  or  with  the  bankrupt  for  valuable  con- 
sideration.'* I  will  take  first  the  deposit  of  tbe  £300. 
When  this  money  was  paid  by  the  bankrupt  it  was  paid, 
as  it  seems  to  me,  by  way  of  deposit  or  security,  and  not 
by  way  of  conveyance  or  assignment.  No  doubt  the 
particular  coins,  notes,  or  cheque  must  be  supposed  to 
nave  h^  n  intended  to  become  the  property  of  the 
defendant,  but  in  substance  there  wa9  a  deposit  of  a 
food  to  be  retained  or  returned  according  to  the 
event,  a^d  not  a  conveyance  or  assignment  of  the 
fund,  and  ((2)  seems  to  apply  rather  than  (c).  Then 
was  there  a  "contract,  dealing,  or  transaction"? 
Tbat,  I  think,  must  mean  a  contract,  dealing,  or 
tTAnsaoiiou,  which  has  contractual  force,  and  which 
involves  a  legal  obligation.  But  here  the  contract  is 
a  contract  by  way  of  gaming  or  wag4»iinsr,  and  as  such 
null  and  void  as  a  contract  uur^ er  8  &  9  Vict.  c.  109, 
H.  18.  And  if  so,  then,  even  if  the  defendant's  consent 
to  und:r*<ike  a  risk  which  be  would  not  otherwise 
have  undrrtaken  was  a  valuable  consideration,  (d)  did 
not  apply  so  long  as  the  transaction  was  incomplete. 
Then  does  it  make  any  difference  that  before  the 
receiving  order  was  made  the  transaction  had  been 
c.indnded,  the  event  determined,  and  the  defendant's 
title  to  the  money  perfected,  as  between  him  and  the 
bankrupt^  so  that  the  defendant's  right  no  longer 
depended  on  an  imexecuted  contract,  and  the 
depofldtor  if  he  had  not  been  bankrupt  coidd  not  have 
recovered  the  deposit?  This  seems  to  depend  on 
whether  there  was  any  valuable  consideration  for  the 


change  by  which  the  fund,  instead  of  being  a  mere 
deposit  or  security,  became  transferred  to  tbe 
defendant  as  his  property.  I  think  not.^  This  part 
of  the  transaction  seems  to  me  to  differ  in  no 
substential  respect  from  any  ordinary  payment  of  a 
bet,  and  to  be  in  effect  a  voluntary  payment :  see 
Manning  v.  PurceU,  3  W.  B.  273,  7  Be  G.  M.  &  G.  55  ; 
In  re  Deerhurtt,  Ex  parte  Beaton,  60  L.  J.  Q.  B.  411, 
39  W.  B.  Dig.  24.  The  payment  of  the  £200  stands 
on  the  same  footing.  It  was  paid  for  a  debt,  not 
recoverable  at  law,  and  was  therefore  as  against  the 
trustee  in  bankruptcy  paid  without  consideration.  It 
follows  that  the  plaintUQT  is  entitled  to  judgment. 

The  defendant  appealed. 

Oct.  29,   1901.— ^u/itf   isoaes,    K.C.,    and   Muir 
Mackenzie,  for  the  defendant. 

McOall,  K.  C,  and  (EneoB  Mackintosh,  for  the  plaintiff, 
were  not  called  upon. 

OOLLINS,  M.B.— I  do  not  think  that  I  need  say  more 
than  this,  that  I  entirely  agree  with  the  judgment  of 
my  Ivother  Wright. 

SxiBLiNa  and  Mathbw,  L  JJ.,  concurred. 

Appeal  diemieeed* 

Solicitors  for  the  plaintiff,  Venn  A  Woodcock, 

Solicitors  for  the  defendant.  Bey  foe  &  Beyfae, 


Qtouct  o(  9u0tia. 


Chan.  Div. 
Byrne, 


^7"  I  Oct.  29. 

Fhillifs  v.  Howsll.  (a.) 

Practice — Set  off — Equitable  deduction — Vendor  and 
purchaser  —  Specific  performance  —  Costa  —  Debt  en 
autre  droitt 

A  purchaser  obtained  judgment  for  specific  perform^ 
ance  of  a  contract  of  sale  against  his  vendor  with  costs. 
The  vendor  could  only  make  title  as  administratrix  of  an 
intestate.  The  vendor  was  entitled  beneficially  as  next-of' 
kin  of  the  intestate  to  a  portion  of  the  proceeds  of  sale. 

Held,  on  motion  to  rAain  the  costs  of  the  action  out  of 
the  vendor's  beneficial  interest  in  the  purchase-money, 
that  the  court  having  no  power  in  this  case  to  administer 
the  estate  of  the  intestate,  the  plaintiff  purchaser  could 
not  bring  into  account  all  or  any  part  of  an  unascertained 
sum  to  which  the  defendant  might  be  beneficially  entitled 
in  the  administration  of  her  intestate's  estate  as  against 
the  purchase-'money  which  was  due  to  the  defendant  in 
her  representative  capacity. 

In  this  case  the  plaintiff,  purchsser  from  the 
defendant  of  certain  leascAiold  property,  brought  an 
action  for  spedftc  performance. 

The  defendant  sold,  and  could  make  title  oi*ly  as 
administratrix  of  an  intestate. 

Stie  had  also  a  beneficial  interest  as  one  of  the 
next-of-kin  and  as  assignee  of  another  of  the  next- 
of-kin  of  the  intestate  to  the  extent  in  all  of  one- 
fourth  of  the  intestate's  estate. 

The  defendant  resisted  specific  performance  and 
coimterdaimed  seeking  to  set  aside  the  contract  on 
the  ground  of  fraud,  undue  infiuence,  and  surprise. 

The  plaintLff  succeeded  in  his  action,  and  obtained 
judgment  for  spedfic  performance  with  costs,  tha 
coimterdaim  being  dismissed  with  costs. 

When  judgment  was  pronounced,  cotmsel  for  the 

(a.)  Beported  by  B.  Leigh  Bamsbotham,  Esq., 

Barrister-at-Law. 
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Slaintiff  mftde  some  applioation  m  to  settiog  cff  or 
educting  the  oosts  he  was  entitled  to  from  the 
purohase-money ;  but,  on  its  being  pointed  ont  that 
there  was  a  dtfficnlty,  stated  that  h<9  did  not  press  his 
applioation. 

Having  subsequently  asoertaiaed  that  the  defendant 
bad,  after  action,  purported  to  charge  her  beneficial 
inteorestin  the  property,  the  subject  of  thn  contract,  in 
favour  of  her  solicitor,  the  plaiutiff  now  applied  (the 
judgment  not  having  been  pasiied  or  entered)  to  add 
a  direction  enabling  the  plaintiff  to  retiin  so  much  of 
the  balanoe  of  purohase-money  as  represented  or  was 
properly  applicable  as  the  defendant's  beneficial  share 
of  the  intestate's  estate  or  so  much  thereof  as  might 
be  necessarv  in  or  towards  satisfaction  of  the  obU 
ordered  to  be  paid  by  the  defendant. 

JRowden,  K,C.y  and  Hon,  F,  RtiBseU,  for  the  plaintiff. 
— ^The  purchase-money  being  due  to  tbe  defendant  ia 
her  capsoity  of  administratrix,  and  the  costs  being 
againsc  her  personally,  the  plaiutiff  may  not  be 
strictly  entitled  to  set  off,  but  we  submit  he  is  entitled 
to  ch«rge  his  oostd  ou  the  beneficial  interest  of  the 
defendant  by  way  of  equitable  deduction :  Oreen  v. 
Sevin,  13  Ch.  D.  689,  28  W.  R.  Dig.  172. 

Levett,  K.C.,  and  T.£.  Wilkinson,  for  the  defendant. 
—Toe  court  has  no  power  here  to  adminieter  the 
intestate's  estate.  The  motion  is  misconceived : 
MedHcotty.  Bowes,  1  Yes.  sen.  207:  Bishops,  Church, 
3  Atk.  691 ;  MiddlOon  v.  Pollock,  23  W.  R.  766,  L.  R. 
20  £q.  29  ;  Freeman  v.  Lomas,  9  Hare  109. 

Bybne,  J.,  after  stating  the  facts  as  above  set  out, 
said :  Ic  is  snid  that  it  was  proved  by  the  defendant 
in  the  course  of  the  trial  that  except  a  mortgage  for 
£500  there  are  no  unpaid  debts  of  the  intestate,  and 
th»t   the  purchase -money  represents  the   whole  of 
tbe  intestate's  estate,  and  consequently  the  plaintiff 
ought  to  be  allowed  to  retain  the  whole,  or  so  much 
as  may  be  necessary  to  answer  costs,  of  one-fourth  of 
the  balance  of  tbe  purchase-money  after  discharging 
tbe  mortgage  debt.    It  is  conceded  that  the  plaiutiff 
oould  not  ask  to  retain  his  costs  out  of  the  purohese- 
money  generally,  that  being  payable  to  the  defendant 
in  her  capacity  of  administratrix  and  the  costs  being 
due  from  her  personally;    but  it  is  said  that  tho 
defendant  having  proved  in  the  course  of  the  ca;ethat 
one-fourth  of   toe  purohaee-money   belongs  to  her 
absolutely,  subject  to  discharge  of  a  mortgrage  and  to 
a  charge  created  by  her  subsequently  to  the  contract, 
the  plaintiff  is  entitled  to  have  provision  made  for  the 
application   of   what  would   otherwise   have   been 
payable  in  administration  of  her  intestate's  estate  in 
respect  of  her  beneficial  interest  or  so  much  thereof 
as  IS  necessary  in  or  towards  satisfaction  of  the  costs 
ordered   to   be   paid   by    her.      I    may   point   ont 
that  without  some  form  of  administration  order,  whioh 
I  have  no  power  to  a  make  in  this  action,  it  would  be 
impossible  to  ascertain  what  the  amount  representing 
the  beneficial  interest  of  the  defendant  is,  so  as  to 
bind   other   persons    interested   in    the    intestate's 
estate.    No   authority  was   produced   for   each  an 
order  as  is  asked,  but  Green  v.  Stvin  was  relied  on 
as  justifying  it.     In  that  case  a    sucotrssfal    pur- 
chaser plaintiff  was  allowed  to  deduct  the  costs  of 
action  and  counterclaim  from  the  purcbase-money,  not- 
withstanding a  charge  created  on  the  property  agreed 
to  be  sold  lubseqoeotly  to  the  date  of  the  contract. 
In  my  judgment  that  case  is  no  authority  for  the  order 
now  asked.    It  does  seem  to  be  an  authority  for  the 
proposition  that,  where  judgment  for  specific  perform- 
ance is  granted  in  favour  of  a  purchaser,  there  is 
jurisdiction  to  direct  that,  in  adjusting  the  accounts 
as  between  vendor  and  purchaser  the  purchaser  is 
entitled  to  bring  into  the  account  the  amount  of  the 


costs  which  the  vendor  has  been  ordered  to  pay 
against  the  purchase -money — that  is,  in  a  case 
where  the  debt  dne  to  and  the  debt  due  from  the 
defendant  are  so  due  to  and  from  the  defendant  m 
the  fame  capacity.  I  do  not  thick  that  the 
jurisdiction  extends  to  allowing  the  plaintiff  to 
bring  into  accoont  all  or  any  part  of  an  unasoert^ned 
sum  to  which  the  defendant  may  be  beneficially 
entitled  iu  the  administration  of  her  intestate^s 
estate  as  against  the  purchase-money  which  i^  due 
t')  the  defendant  in  her  representative  capacity.  I 
think  that  if  any  right  is  to  be  ettablished  agaiost 
tbe  beneficial  share  of  the  defendant  in  the  estate 
it  must  be  by  due  process  of  execution ;  tbe  two 
debts,  tbe  costs,  and  the  purchase-money  not  being 
capable  of  being  set  off  or  brought  into  account 
against  one  another.  It  appears  to  me^  that  the 
m"ti  n  is  misconceived,  and  must  be  dismisaed  vith 
ccsts,  which  may  re  set  off  agaiost  the  costs  already 
ordered  to  be  paid  to  the  defendant. 

Solicitors,  Beaumont,  Son,  <fc  Rigden,  for  Phillips, 
Newport;  6\  A.  Ehjood,  for  Gardner  &  Herbert, 
Newport. 


July  15,  1901. 


Chan.  Div.  | 
Farwell,  J.  j 

SocilcTf:  Anonyme  i>es  Anciens  Etabusskments 
Panhard  et  Levassor  v.  Panhard  Levassob 
Motor  Co.  (Limited).  («.) 

Trade  name— Name  of  company — Foreign  firm — ^farhet 
ia  United  Kingdom — Registration — Imitation — Signa- 
tories to  memorandum — Liability — Injundion 

A  foreign  trader  whose  goods  are  in  fact  imporietT  into 
England,  although  he  luis  no  English .  agency,  has  a 
sufficient  English  market  to  entitle  him  1o  an  injunction 
restraining  the  piracy  of  his  trade  name  and  reputatiou. 

The  signatories  of  a  company  formed  for  ajfrauduUni 
purpose  and  duly  registered  are  guilty  of  a  fraudulent 
conspiracy  to  effect  that  purpose,  and  together  with  their 
company  can  be  restrained  by  injunction* 

Witness  action. 

The  plaintiff  company  was  constituted  under  F/ench 
law  in  1897  in  succession  to  a  former  firm  of  **  Pan- 
hard  et  Levasior,"  and  had  since  then  carried  on 
business  in  Paris  as  engineers  and  manufacturers  of 
motors,  motor-oars,  and  parts  thereof.  They  had  no 
agency  in  Eoglatid  at  the  time  when  the  action  was 
brought,  bat  their  motors  had  been  frequently 
imported  into  England  either  by  the  British  Motor 
Co.  (Limited),  who  held  patents  covering  invention! 
embodied  in  many  of  the  plaintiffs*  motors,  or  by 
private  purchasern,  who  usually  obtained  licencm 
from  the  patentee*.  It  appeared  from  the  evidence 
that  the  words  **  Panhard  "  or  •*  Panhard  Levassor" 
exclusively  denoted  in  the  Ena:lish  market  motors  of 
the  plaintiffs*  manufacture.  Thev  therefore  claimed 
the  exclusive  right  to  the  use  of  those  names  ia  such 
oonnection. 

The  defendants  were  the  Panhard  Levassor  Motor 
Co.  (Limited),  and  the  seven  signatories  to  tbe 
memorandum  of  association  of  that  company,  who 
each  held  one  share  and  we're  the  only  ehareholderi 
and  directors.  Non««  of  the  signatories  bore  tbe 
name  of  Panhard  or  Levassor.  The  defendant  com- 
pany was  registered  the  29th  of  March,  1900,  itj 
principal  object  being  the  manufacture  and  sale  of 
motor-cars. 
The   plaintiffs  alleged    that    the   signatories  had 


\ 


(a.)  Reported  by  Warwick  H.  Draper,  Esq., 
-    'Barrister-at-Law. 


Yd.  L. 
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High  Coubt. 


Iir  BE  JoPLin's  Bbewsby  Co.  (Likited). 


High  Cottbt. 


wTODgfnlly  and  frandnlflnily  ocmspired  to  form  and 
register  the  defendant  company  with  the  intent  to 
injure  the  plaintiffiB*  buslnef s ;  that  the  Eoglish  public 
woold  be  led  to  believe  that  the  defendant  company 
were  selling  the  plaintifiEs'  goods;  and  that  the 
plaintiffs  would  be  prevented  from  registering  them- 
selves or  their  agents  as  a  company  in  England  under 
their  own  name  or  a  name  similar  thereto.  Tbey 
aooordingly  claimed  an  injunction  to  restrain  th« 
defendant  company  and  the  signatories  from  using 
the  nsmes  of  Psnhard  and  Levassor  or  either  of 
them»  or  any  title  or  description  including  those 
names  or  either  of  them,  or  otherwise  colourably 
resembling  the  name  of  the  plaintiffs,  in  oonneotion 
with  the  manufacture  or  sale  of  motor-cars,  an  in- 
junction to  restrain  the  signatories  from  allowing  the 
defendant  company  to  remain  registered  under  its 
present  name  or  any  such  title  or  description  as  afore- 
said, and  damages. 

Fletcher  MouUon,  K.C.,  A.  J.  Walter,  J.  F.  I&din, 
and  H.  F,  Moultoji,  for  the  plaintiff  company. — The 
company  is  entitled  to  restrain  the  piracy  of  its  trade 
name  and  reputation,  although  it  does  not  itself  carry 
on  basinets  in  England:  Colline  Co,  v.  Brown,  3 
K.  &  J.  423. 

Upjohn,  R,G.,  and  Stewart  Smith,  for  the  defendants. 
Here  there  was  no  interference  with  the  actual  market 
of  the  plaintiff  company,  who  have  none  in  England : 
Jamieson  v.  Jamieaon,  15  Bep.  Pat.  Gas.  169.  The 
defendants  were  not  guilty  of  any  fraud  in  choosing 
the  name  of  their  company  so  as  to  prevent  any 
risk  of  the  plaintiffs  registering  in  England  a 
company  in  their  own  name  which,  on  obtaining  a 
licence  from  the  patentees,  might  seriously  interfere 
in  the  English  market  with  the  trade  of  the  Motor 
Manufacturing  Co.  (Limited).  Indeed,  they  offer  to 
adopt  effectual  means  of  distingnishiog  the  two 
companies  in  their  advertisements  and  otherwise. 
At  any  rate  no  relief  can  be  granted  against  the 
signatories,  who  have  merely  sigoed  the  memor- 
andum and  have  no  power  to  remove  their  company's 
name  from  the  register. 

Fabwell,  J. — ^This  appears  to  me  to  be  a  plain 
case.  The  plaintiffs  are  a  well-known  firm  of  motor- 
cu-  manufacturers  in  Paris.  Their  reputation  has 
extended  to  England  for  several  years.  Although 
prior  to  this  action  they  had  no  agency  and  did  not 
sell  directly  in  England,  they  sold  indirectly  in  the 
sense  that  their  cars  were  bought  and  imported  into 
England,  both  by  the  British  Motor  Co.  (Limited), 
and  by  private  individuals,  so  that  England  was  one 
of  their  markets.  The  difficulty  about  England  was 
ttiat  there  were  certain  Eoglish  patents,  and  the  great 
majority  of  the  cars  formerly  made  by  the  plain- 
tifftf  could  not  be  imported  into  England  without  the 
licence  of  the  pstentees.  la  many  cjtses  those  licences 
were  obtained,  and  the  plaiutiffd  got  the  benetit  of 
the  English  market,  although  they  only  gut  it 
indirectly  in  the  way  I  have  mentioned. 

The  defendants  have  registered  a  company  in 
England  under  the  name  of  the  Panhard  Levassor 
Motor  Co.  (Limited).  Ttio  seven  signatories  are 
joined  as  defendants.  There  is  absolutely  no  sort  of 
excuse  or  justification  for  taking  the  name  *'  Panhard 
Levassor."  It  is  said  that  their  object  is  not  so  much 
to  annex  the  benefit  of  the  plaintiffs'  reputation  as  to 
ihut  out  the  plaintiffs  from  England  and  prevent 
them  interfering  with  some  other  company  which  is 
not  a  party  to  tnis  action.  With  that  I  have  nothing 
to  do.  I  judge  the  case  as  I  have  it  before  me,  and  I 
find  seven  persons  signing  the  memorandum  of  a 
company  with  a  capital  of  £100  divided  into  100 
shares  of  £1  each,  with  seven  signatories  with  one 


share  apiece,  and  therefore  an  actual  paid  or  possibly 
unpaid  capital  of  £7,  for  I  do  not  Imow  whether  it 
has  been  paid  or  not.  The  question  of  the  plaintiffs* 
right  to  au  injunction  is  covered  by  Collins  Co,  v. 
Brown,  but  apart  from  that  authority  I  should  have 
thought  it  was  plain  that  in  a  case  such  as  I  have 
stated,  this  court  would  certainly  interfere  to  protect 
a  foreign  trader  who  has  a  market  in  England,  in  the 
WAy  I  have  specified,  ffom  having  the  benefit  of  his 
name  annexed  by  a  trader  in  England  who  assumes 
that  name  without  any  sort  of  justification. 

The  only  part  of  tne  esse  which  has  caused  me  a 
little  difficulty  is  the  dalm  against  the  seven 
signatories  to  the  memorandum,  who  are  the 
dkectors  and  sole  shareholders  of  the  company. 
The  allegation  is  that  they  have  fraudulently  and 
wrongfully,  and  with  intent  to  injure  the  plaintiffs 
in  their  said  business,  conspired  together  to  form,  and 
have  formed,  and  procured  the  defendant  company 
to  be  registered.  Now,  at  I  hold  that  the  defendant 
company  has  the  fraudulent  intentios  of  annexing 
the  benefit  of  the  plaintiffs'  name,  it  follows  that  the 
persons  who  have  formed  that  company  and  caused 
it  to  be  registered  are  guQty  in  the  eye  of  this  court 
of  a  fraudulent  conspiracy  to  carry  into  effect  that 
which  the  company,  an  entity  without  body  or  soul, 
has  attempted  to  do,  and  are  liable  in  damages 
accordingly.  It  wonld  certainly  be  exceedingly 
unfortunate  if  the  court  were  to  hold  that  a  limited 
company  with  a  very  small  nominsl  capital  can  be 
formed  for  the  purpose  of  trying  to  do  unlawful, 
fraudulent,  and  illegal  acts,  and  that  no  one  except 
the  incorporated  body  is  liable. 

In  my  opinion,  the  injunction  which  I  grant  against 
the  company  involves  a  similar  injunotiou  against 
the  signatories  who  have  caused  the  company  to  be 
registered,  and  who  remaia  the  only  directors  and 
members  of  the  company.  No  damages  have  been 
proved,  and  I  do  not  think  any  have  been  suffered, 
because  the  defendant  company  has  not  carried  on 
business ;  but  as  the  signatories  are  the  directors,  and 
the  sole  shareholders  in  the  company,  I  see  no  reason 
why  I  should  not  also  grant  toe  second  injunction 
as^ed  against  them  by  the  statement  of  claim.  Tuere 
will,  therefore,  be  judgment  for  the  plaintiffs  for  the 
two  injunctions  as  asked,  and  the  costs  of  the  action, 
and  the  defendants  must  either  get  the  approval  of 
Uie  Board  of  Trade  to  a  change  of  the  company's 
name,  or  they  must  wind  up  the  company. 

Solicitors,  John  B,  &  F,  Purchaae  ;  Vallance,  Birk- 
heck,  &  Barnard, 


In  re  JorLTx's  Breweby  Co.  (Limited),  (a.) 

Pract  ice  —  Compa  ny — DehenturcB  — Begiatrfdion — Exten- 
sion of  time — Fomi  of  order^Saving  of  prior  rights 
^Companies  Act,  1900  (63  &  64  Vict,  c.  48),  s,  15. 

Direction  given  hy  tJie  fudge  for  the  insertion  in  orders 
for  the  extension  of  time  for  registration  of  debentures  of 
a  company  of  tvords  saviiuj  tlie  rights  of  parties  aaiuired 
prior  to  registration. 

Motion. 

Tiiis  was  an  application  on  the  part  of  the  company, 
under  section  15  of  the  Companies  Act,  1900,  for  an 
extension  of  the  time  for  registration  of  certain  second 
aud  third  mortgage  debentures  which  had  been  issued 
by  the  company  on  the  2nd  of  September,  1901,  and 

(a.)  Reported  by  Neville Tbbbutt,  Esij.,  Barrister- 

at^Law. 
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Dttuett  v.  B.  Whttb  &  Sons. 
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the  twenty-one  days  for  registration  of  whioh  allowed 
by  section  14  had  elapsed. 

A.  L*  Ellis t  for  the  cooapany. 

Buckley,  J.— Section  14  of  the  Bills  of  Sale  AcS 
1878,   enabltsB  a  jadge  ou  being  satisfied  that  ibe 
omission  to  reginter  a  bill  of  sale  was  due  to  inad- 
vertenoi*  to  extend  the  time  for  registration  on  such 
terms  and  conditions  a^  he  thinks  fijt.    It  has  beea  the 
practice  at  Judges'  Chambers  for*  years  in  making 
orders  under  this  section  to  introduce  the  words  *'  bat 
this  order  is  to  be  without  prejudice  to  the  rights  of 
parties  acquired  prior  to  the  time  when  the  bill  of  sale 
is  actually  registered,"  and  tuese  orders  are  made  as 
of  course,  for  the  reason  that  by  the  insertion  of  these 
words  the  rights  of  absent  parties  are  not  affected. 
The  application  before  me  on  Friday  last  was  made 
under  section  15  of  the  Compsnies  Act,  1900,  which  is 
a  provision  of  similar  effect  to  section  14  of  the  Bills 
of  Sale  Act,  1878.    The  language  of  the  former  section 
is  somewhat  wider  than  tluit  of  the  latter,  but  toe 
variation  makes  no  difference  with  regard  to  the  point 
with  which  I  am  dealing.    Under  Motion  15  of  the 
Companies  Act,  1900,   a  security  ii  not  registered 
witmn  a  certain  time  is  void  as  against  the  creditors 
of  the  company.    Tnese  applications  lor  an  extension 
of  time  for  registration  are  made  without  serving  the 
creditors,  and  the  order  ought  to  be  drawn  up  so  as 
to  save   the  rights  of  persons   who   have   become 
creditors   of    the    company   before   registration   is 
effscted,  just  as  is  done  under  section  14  of  tJie  Bills 
of  Sale  Act.    I  therefore  direct  that  there  shall  be 
added  to  this  order  the  words  "  but  this  order  is  to  be 
without  prejudice  to  the  rights  of  parties  acquired 
prior  to  the  time  when  the  security  in  question  shaU 
be  actually  registered."    In  my  opinion  these  words 
should  be  inserted  in  all  orders  of  this  kind,  except 
where  there  is  good  ground  to  the  contrary,  as  where 
the  drcumstances  are  such  that  the  creditors  cannot 
be  prejudiced. 

Application  granted, 

Sol'citor/,    L.     W.    Byrne,    for 
LiviTX'Ool. 


G,     N.     Joplin, 


K.  B.  Div. 


May  17  ;  June  5, 
1901. 


(Kennedy  and  Phiilimore,  JJ.)  / 

DuLiEU  V.  B,  White  &  Sons,  (a.) 

Nfgligence — Injury — Nervous  shock  resulting  from  fright 

— Damages — Remoteness, 

Damages  for  injuries  which  resuU  from  a  nervous 
shock  occasioned  by  Jright,  although  unaccompanied  by 
any  actual  physical  impadt  fnay  be  recovered  in  an  action 
for  negligence  if  such  fright  is  followed  by  consequetit 
physical  damage  to  the  plaintiff,  tiuch  damages  are  not 
too  remote, 

Victorian  Bailway  Commissioners  v.  Coultas  (37 
W,  R,  129,  13  App.  Cas,  222)  considered^  and  not  fol- 
lowed. 

This  was  a  point  of  law  raised  upon  the  pleadings 
ordered  to  be  set  down  for  ti  earing  before  the  trial  of 
th^  action,  purfuant  f o  ord.  25,  r.  2. 

The  statement  of  claim  was  as  follows : 

*'  1.  Toe  plaintiff  is  the  wife  of  Arthur  David  Dulieu, 
^hocarribs  on  the  businessof  a  licensed  victualler  at  the 
Bonner  Arms,  Bonner-street,  Betbnal  Green,  in  the 
coimty  ol  London. 

*'  2.  On  the  20  h  of  July,  1900,  the  plaintiff  was 
behind  the  bar  of  her  husband's  said  puUio-house, 
she  being  then  pregnant,  when  the  defendants  by 

(a.)  Beported  by  E.  G.  Stuxwell,  Esq.,  Barrister- 

at-Law. 


the^r  servant  so  negligently  drove  a  pair-horse  van 
as  to  drive  it  into  the  said  public-house. 

'*3.  The  defendants  were  also  negligent  in  en- 
trusting tbe  driving  of  the  said  horses  and  van  t<> 
their  said  servant,  who  had  no  knowledge  or  skill  in 
driving. 

*'  4.  The  plaintiff  in  consequence  sustained  a  severe 
shock,  and  was  and  is  seriously  Dl,  and  on  the  29th 
of  September,  1900,  gave  premature  birth  to  a  child. 

''5.  In  consequence  of  the  shock  sustained  by  the 
plaintiff  the  said  child  was  bom  an  idiot. 

■  *'  The  plaintiff  claims  damages  in  respect  of  the 
aforesaid  matters." 

The  statement  of  defence,  after  denying  the  above 
allegations,  pleaded  as  follows : 

'*  3.  The  defendants  submit  as  a  matter  of  law  that 
the  damages  sought  to  be  recovered  herein  are  too 
remote,  and  that  Uie  statement  of  claim  on  the  face 
thereof  discloses  no  cause  of  action." 

O.  Spencer  Bower,  for  the  defendants. 

Ritter,  for  the  plaintiff. 

Car.  adv,  vult* 

June  5. — KENKSDYt  J.>  read  the  following  judg- 
ment:   In  this  case  tiie  only  question  for  the  judg- 
ment of   the  court  is  in  the  nature  of  a  demurrer. 
The  defendants  have  pleaded,  as  a  matter  of  law, 
that  the  damages  sought  to  be  lecovered  are  too 
remote  and  that  the  statement  of  claim  upon  its 
face  discloses  no  cause  of  action.     The  statement 
of  claim  alleges  that  on  the  20th  of  July,  1900,  the 
plaintiff,  then  being  in  a  state  of  pregnancy,  was 
behind  the  bar  of  her  husband's  public-honse,  and 
that  the  defendants,  by  their  servant,  negligently 
drove  a  pair-hone  van  into  the  public-house,    ft  goes 
on  to  allege,  in  paragraph  4,  that  the  plaintiff  in 
consequence  sustained  a  severe  shook  and  was  serioosly 
ill,  and  on  the  29th  of  September  following  gave 
premature  birth  to  a  child ;  and,  in  paragraph  5,  thac 
in  consequence  of  the  shock  sustained  by  the  plaintiff 
the  child  was  bom  an  uliot.      Then  follows    tbti 
claim  for  damages.     The  only  matter  we  hav««  to 
decide  is  whether,  if  it  is  proved  at  the  trial  taat 
tbe   defendants*    servant   did   negligently   drive   » 
pair-hoise  van,  and   by  reason  of   his   negligence 
drove  it  into  the  pubhc-house  where  the  plaintiff 
was,  and  did  thereby  cause  her  such  a  nervous  shoos 
as  to  make  her  ill  in  body  and  suffer  bodily  pam  in 
the  way  idleged,  the  plaintiff  has  a  good  cau^e  of 
action  for  damages  under  paragraph  4.    The  head 
of  damage   under   paragra(»h  5  is  rightly  treated 
by    the    plaintiff's    counsel    as     untenable.      The 
defendants^    counsel    summed    up    his    contention 
against  the  legal  vedidity  of  the  plaintiff's  claim 
in  the  statement   that   no   action   for   negligence 
will  Ue  when  there  is  no  immediate  physical  injury 
resulting  to   the   plaintiff.     He   has   argued   that 
bodily  harm»  which  in  the  present  case  resulted  to  the 
plaintiff  through  the  diock  received  by  her  through 
the  inroad  of  the  van  and  horses  into  the  room  in  whioh 
she  was,  and  which  so  acted  upon  her,  in  her  then  state 
ol  healtii,  as  to  produce  the  bodily  harm,  was  in  point 
of  law  too  remote  a  consequence  of  the  negligence  of 
the  defendants'  servant.    My  brother  Phillimore  and 
I  agree  that  this  contention  ought  not  to  be  upheld ; 
but  as  we  arrive  at  tbe  result  by  somewhat  different 
courses  of   reasoning,   and    the  case   is,  upon    the 
authorities,  not  free  from  difficulty,  and  raises  points 
of  general  interest,  I  think  I  ought  to  state  the  con- 
siderations which  have  led   me  to  my  conclusion. 
This  is  an  action  on  the  case  for  negligence— that  ii 
to  say,  for  a  breach  on  the  part  of  tbe  defendants' 
servant  of  the  duty  to  use  reasonable  and  proper 
care  and  skill  in  the  management  of  the  defendants' 


V(d.L. 


[KoT.  90. 1901.] 


THE  WEEKLY  REPORTER. 


77 


High  Oottbt. 


DUUBU  tr.  B.  WHITB  &  SONS. 


High  Ck>TrB,T. 


▼an.  ^  la  order  to  Buooeed  the  plaintiff  hae  to  prove 
reeolting  damage  to  henelf,  and  '*a  nataial  and 
oontinnona  seqaenoe  uninterraptedly  oooneoting  the 
breach  of  duty  with  the  damage  as  oauie  and  effect "  : 
Shearman  &  Bedfield  on  Negligence,  cited  in  Beven  on 
Negligence  in  Law  (2ad  ed.),  p.  7.    In  regard  to  the 
existence  of  the  daly  here,  there  cm,  I  think,  be  no 
qoestion.  The  driver  of  a  van  and  horsps  in  a  highway 
owes  a  dnty  to  use  reasonable  and  proper  care  and  skill 
so  as  not  to  injure  dther  persons  lawfully  using  the 
highway  or  property   adjoining  the   highway,    or 
persons  who,  like  the  plaintiff,  are  lawfully  occupying 
that  property.    His  legal  duty  towards  all  appears 
to  me  to  be  practically  identical  in  character  and  in 
degree.    I  understood  the  plaintiffs  counsel  to  suggest 
that  there  mif  ht  exist  a  higher  degree  of  duty  to  «vard 
the  plaintiff  sitting  in  a  house  than  would  htva  existed 
had  she  been  in  the  street.    I  am  not  at  all  satiified 
that  this  is  so.      The  wayfarer  in  the  street,  as  it 
se^ms  to  me,  has  as  much  right  of  redress  if  he  is 
iojnred  in  penoa  or  in  property  by  the  negligence  of 
another  as  the  man  who  is  lawfully  sittiog  on  a 
side  wall  or  in  an  adjoining  house.    *'The  whole 
law   of   nijgligence   assumes   the   priociple    VoUfiti 
non  fit  injuria  not  to  be  applicable*'  for  reasons 
which  Sir  Frederick  Pollock  points  out  (Law  of  Torts 
(6th  ed.)  pp.  166-167)  in  a  passage  which  follows 
the  quotation  which  I  have  just  made.    There  is  no 
legal  reason  why  because  ▲.  is  using  the  street  as 
be  has   a   right   to  do  instead   of  sitting  indoors 
that  B.  should  claim   to  be  entitled  to  drive  his 
van  negligently  over  A.'8  body  or  to  destroy  his 
clothing  by  negligently  bespattermg  it  with  mud. 
The  legal  oblimtions  of  the  driver  of  horses  are 
the  same,  I  think,  towards  the  man  indoors  as  to  the 
man  out  of  doors ;  the  only  question  here  is  whether 
there  ii  an  actionable  breach  of  those  obligations  if 
the  man  in  either  case   is  made   ill   in   body  by 
negligent  driving  which  doei  not  break  his  ribs  but 
shocks  his  nerves.    Before  proceeding  to  consider  the 
objections  to  the  maintenance  of  su<m  a  claim  as  that 
of  the  present  plainbff,  it  it,  I  think,  desirable  for 
clearness   sake  to  tee  exactly  what  are  the   facts 
which  ought  to  be  assumed  for  the  purposes  of  the 
aignment.     We  must  assume  all  that  cousistently 
with  the  allegations  of  the  statement  of  claim  can  be 
assumed  in  her  f  *vour.    We  must  tberefore  take  it  as 
proved  to  the  satisfaoiion  of  a  jury  that  the  negligent 
driving  of  the  defaodants*  servant  reasonably  and 
actually  caused  a  nervous  or  mental  shock  to  the 
plaintiff  by  her  reasonable  apprehensioa  of  immediate 
bodOy  hurt,  and  that  the  premature  childbirth,  with 
the  physical  pain  and  suff«-ring  which  accompanied 
it,  was  a  natural  and  a  direct  consequence  of  the 
shook.    I  may  just  say,  in  passing,  that  I  use  the 
words  "nervous"  or  *' menial"  a<  interchangeable 
ejnthets  on  the  authority  of  the  judgment  of  ^e 
Privy  CouncQ  in  Victorian  Railway  Commiaaionera  v. 
Cmdtaa,  37  W.  B.  129,    13   App    Cas.   222;  but  I 
venture  to  think  *' nervous"  is  probably  the  more 
correct  epitbet  where  terror  operates  tiirouah  parts 
of  the  physical   organism  to   produce   miscarriage 
and  illness ;  and  where,  as  in  the  present  case,  tbese 
physical  injuries  are  produced  by  the  shock,  the  use 
of  the  epithet  "mental,"  as  I  am  led  to  thiolE  from  a 
perusal   of   some   of   the   relevant   cases,    require* s 
Cftution,  in  view  of  the  undoubted  rule  thst  merely 
mental  pain,  unaccompanied  by  any  injury  to  the 
person,  cannot  sustain  an  aotion  of  tbit  kind :  Beven 
on  Law  of  Negligence  (2nd  ed.),  p.  77.    Now,  these 
being  tbe  assumed  facts,  what'  are  the  defendants* 
aignments  against  the  right  to  recover  damages  in 
this  aotion  ?    First  of  all,  it  is  argued  fright  caused 
by  negligenoe  is  not  in  itself  a  cause  cf  action ;  ergo, 
none  of  its  consequences  can  give  a  cause  of  action. 


In  Mitchell  v.  Bochester  Bailrovd  Co.,  151  N.  Y.  Bep. 
107,  at  pp.  109,  110,  the  point  is  put  thus :  «'  That  the 
result  may  be  nervous  disease,  bUndness,  insanity,  or 
even  a  miscarriage,  in  no  way  changes  the  principle. 
These  results  merely  show  the  degree  of  fright  or  the 
extent  of  the  damages.     The  right  of  action  mus6  still 
depend  upon  tibe  question  whether  a  recovery  may  be 
had  for  fright."    With  all  respect  to  the  learned 
judges  who  have  so  held,  I  feel  a  difficulty  in  follow- 
ing this  reasoning.    No  doubt  damage  is  an  essential 
element  in  a  right  of  acticm  for  negligence.    I  cannot 
successfully  sue  him    who   has  failed   in  his  duty 
of   nsiog   reasonable   skill   and   csre    towards    me 
imless  I  can  prove  some  material  and  measurable 
damages.    If  his  negligence  has  caused^  me  neither 
j  injury    to    property    nor     phj^sical    mischief,    but 
only     an      unpleasant      emotion      of      more      or 
less    transient    duration,    an   essential   constitutent 
of    a   right    of   action   for    negligence   is   lacking. 
"  Fear,"  as  Sir  Frederick  Pollock  has  stated  in  his 
work  on  Torts  (6ch  ed.,  p.  51),  "  falls  short  of  being 
actual  damage,  not  because  it  is  a  remote  or  unbkely 
consequence,    but   because   it   can   be   proved   and 
measured  oidy  by  physical  effects."    It  may,  I  con- 
ceive, be  truly  said  tbat,  viewed  in  relation  to  an 
aotion  for  negligence,  direct  bodily  impact  is  without 
resulting  damage  as  insuffident  a  ground  of   legal 
claim  as  the  infliction  of  fright    That  fright — wheie 
physical  injury  is  directly  produced  by  it— cannot  be 
a  groimd  of  action  merely  because  of  the  absence  of 
any  accompanying  **  impact"  appears  to  me  to  be  a 
oontention  both  uiureasonable  and  contrary  to  the 
weight  of  authority.    Leaving  out  of  sight  as  perhaps 
involving  special  considerations  cases  of  wilful  wrong- 
doing, such  as  Wilfdnaon  v.  Downton,  45  W.  K.  525 
[1897]  2  Q.  B  57,  decided  by  my  brother  Wright  in  a 
dvii  court,  and  the  authorities  as  to  crioDinal  responsi- 
bility which  are  dted  in  Mr.  Beven's  Negligence  in 
Law  (2nd  ed  ,  pp.  81  and  82),  we  have,  as^  reported, 
deddons  which  go  far,  at  any  rate,  in  my  judgment, 
to  negative  the  correctness  of  any  such  contention : 
Jonea  v.  Boyce,  1  Stark.  493 ;   Harria  v.  Mobha,  27 
W.  B.  154,  3  Bx.  D.  268 ;  and  WiVeina  v.  Day,  32 
W.  B.  123,  12  Q.  B.  D.  110.    All  the  three  cases  are 
dted  by  Wright,  J.,  in  his  judgment  in  Wilhinaon  v. 
Downton,  and  he  tbere  explains  the  judgment  given 
m  favour  of  the  plaintiff  in  eadi  of  tnem  ou  the 
ground  that  tbe  flight  occadoned  by  the  defendant's 
wrongdoing — ^to    the     passenger     in    the     earlieat 
case   and   to   the   horse   in  tbe  two   later  cases — 
properly  ought  in  tbe  drcumstances  to  be  regarded 
as  tbe  direct  and  immediate  cause  of  the  damage 
which    ensued.     In   other   words,    an    action    wns 
held  to  lie  though   the  only  physical   injury   did 
not  accompany  but  was  occasioned  by  the  fright. 
Further,  we  have  directly  in  point  tbe  dedaion  given 
in  December,  1882,  by  the  Common  Pleas  Dividun  in 
Ireland  under  the  preddency  of  the  present  Lord 
Morris  in  the  unreported  case  of    Byrne  v.   Oreat 
Soulher7i  and   Western  Bailway  Cq*  of  Ireland,  and 
affirmed  on  appeal  in  a  judgment  delivered  by  tbe 
late  Sir  Edward  Sullivan,  and  tbe  approval  of  the 
last   mentioned    case   in   1890   by   the    Exchequer 
Dividon  in  Bell  v.  Qrtat  Northern  Railioay  of  Ireland, 
26  L  B.  Ir.  428.    In  the  course  of  his  judgment  (at 
p.  442}  Palles,  G.B.,  expressly  points  out  that  in  tne 
droumstancep  of  the  case  in  Byrne  v.  Great  Southern 
and  Western  Bailway  Co.  of  Ireland  there  was  nothing 
in  the  nature  of  impact,  and  the  parts  of  the  evidence 
which  he  quotes  clearly  show  that  this  was  s?.    In 
Victorian  Bailway    Commiaaionera  v.  Coultcu,  which 
was  much  relied  upon  by  tbe  defendants  in  the  argu- 
ment before  us  and  which  I  shall  have  to  refer  to  later 
ou  more  fully,  the  Privy  Council  expressly  declined 
to   decide  that  *' impact"  was  necessary.     But  U 
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"impaot"   be   not   neoeBsary,  and  if,  as  mnst  be 
assumed  here,  the  fear  is  proved  to  have  naturally 
and  directly  produced  the  physical  effects,  so  that 
the  ill  results  of  the  negligence  which  csused  the 
fear    are    as    measurable   in  damages  as  the  same 
results  would  be  if  they  arose  f fom  an  actual  im- 
pact, why  should  not  an  action  for  those  damages 
lie  just  as  well  as  it   lies  where  there  has    been 
actual  impact?     It  is  not,  however,  to   ba    taken 
that   in  my  view    every  nervous  shock  occasioned 
by  negligence  and  produciog  physical  injury  to  the 
sufferer  gives  a  caase  of  action.    Thvre  is,  I  think,  one 
important  limitation.     The  shock,  in  order  to  give  a 
cause  of  action,  must  be  one  which  arises  from  a  fear 
of  immediate  personal  injury  to  yourself.     A.  has,  I 
conceive,  no  legal  duty  not  to  shock  B.'s  nerves  by  the 
exhibition  of  negligence  towards  G.  or  towards  the 
property  of  0.    That  limitation  was  appliedby  Brace 
and  Wright.  JJ.,  in  the  unreported  cmc  of  Smith  v, 
Johnson  <b  Co»,  referred  to  by  Wright,  J.,  in  Wilkinson 
V.  Downton,    In  Smith  v.  Johnson  &  Go»  a  man  was 
killed  negligently  bv  the  defendant  in  the  sight  of  the 
plaintiff,  and  the  plaintiff  became  ill,  not  from  the 
shock  produced  by  fear  of  harm  to  himself,  but  from 
the  shook  of  seeing  another  person  killed.    The  court 
held  that  this  harm  was  too  remote  a  conseqaence  of 
negligence.      I    should   myself,  as  I  have   already 
indicated,  have  gone  a  step  further  and  said,  upon  the 
facts  in  Smith  v.  Johnson  &  Co.,  that,  as  the  defend- 
ants neither  intended  to  affect  the  plaintiff  nor  did 
anything  to  affect  him,  there  was  no  evidence  of  any 
legal  duty  towards  the  plaintiff,  or  of  that  absence 
of  care  accordiDg  to  the   circumstances  by    which 
Willes,  J.,  in    Vaughan  v.   Taff  Vale  Railway   Co», 
8  W.   B.  549,  5  H.  &  N.   679,  at  p.   688,   defines 
negligence.     I  observe  that  Sir  Frederick  Pollock 
begins  the  passage  in  his  work  on  torts  (6thed.,  p. 
60),  in  which  he  discusses  the  point  at  issue  before 
us,  with  a  question  which  expresses  it.    The  learned 
author  puta  the  inqmry  in  this  form :    "  Where  a 
wrongful  or  negligent  act  of  A.  threatening  Z.  with 
immediate  bodily  hurt,  bat  not  causing  such  huit, 
produces  in  Z.  a  sudden  terror  or  nervous  shock  from 
which  bodily  illness  afterwards  ensues,  is  this  damage 
too  remote  to  enter  into  tne  measure  of  damages  if  A.'s 
act  was  an  absolute  wrong,  or  to  give  Z.  a  cause  of 
action,  if  actual  damage  is  the  gist  of  the  action  P  " 
la  order  to  illustrate  my  meaning  in  the  concrete, 
I  will  cay  in  regard  to  the  present  case  that  I  shoald 
not  bs  prepared  to  hold  that  the  plaintiff  was  entitled 
to  maintain  this  action  if  the  nervous  shock  was 
produced,  not  by  the  fear  of  bodily  injury  to  herself, 
but  by  sorrow  or  vexation  arising  from  the  sight  of 
mischief  bting  threatened  or  done  either  to  some 
other  person  or  to  her  own  or  to  her  husband's 
property  by  the  intrusion  of  the  defendants*  van  and 
horses.    The  cause  of  the  nervous  shook  is  one  of  the 
things  which  in  my  view  the  jary  will  have  to  deter- 
mine at  the  trial.    It  remains  to  consider  the  second 
and  somewhat  different  form  in  which  the  defendants' 
counsel  put  his  objection  to  the  right  cf  the  plaintiff 
to  maintain  this    action.      He    contends    that    tlie 
damages  are  too  remote,  and  relies  much  upon  the 
decision  of  the  Privy  Council  in  Victorian  Railway 
Commissioners    v.    Coultas,    to    which    I    have    had 
occasion  to  make  a  passing  reference.    In  that  ca«e 
the  principal  circumstances  were  that  the  appellants' 
gatekeeper  negligently  invited  the  male  plaintiff  and 
his  wife,  who  were  driving  a  buggy,  to  enter  the  gate 
at  a  crossing  when  a  train  was  approaching,  and, 
though  there  was  no  actual  collision  with  the  train, 
the  escape  was  so  narconr  and  the  danger  so  alarming 
that  the  lady  fainted  and  suffered  a  severe  nervous 
shock  which   produced   illness   and  a   miscarriage. 
The  colonial  court  had  entered  judgment  for  the 


plaintiff  for  the  amount  found  by  the  jury  at  the 

trial  of  the  action  brought  against  the  appellants  for 

negligence.    The  Privy  Ooundl  reversed  this  decision. 

The  principal  ground  for  their  judgment  is  formulated 

in  the  following  sentence:  '*Damaites  arising  from 

mere  sudden  terror,  unaccompanied  by  any  actual 

physical  in  jary,  but  occasioning  a  nervous  or  mental 

shock,     cannot    under    such     circumstances,     their 

lordships  think,  be  considered  a  consequence  which, 

in  the  ordinary  course  of  things,  would  flow  from  the 

negligence  of  the  gatekeeper."    A  judgment  of  the 

Privy  Council  ought,  of  course,  to  be  treated  by  this 

court  as  entitled  to  very  great  weight  iadeed,  but  it  is 

not   binding    upon    us ;    and    in    venturing,    most 

respectfully,  not  to  follow  it  in  the  present  case,  I  am 

fortified  by  the  fact  that  its  correctness  was  treated 

by  Lord  Bsher,  M.B.,  in  his  judgment  in  Pugh  v. 

London,  Brighton^  and  South  Coast  Railway  Co.,  44 

W.  B.  627,  [1896]  2  Q.  B.  248,  at  p.  250,  as  open  to 

question ;  that  it  was  disapproved  by  the  Exchequer 

6ivisioninIrelandia^eZ2v.  Great  Northern  Railway  Co. 

of  Ireland,  where,  in  the  course  of  his  judgment,  Palles, 

C.B.,  gives  a  reasoned  criticism  of  the.  Privy  Council 

judgment  which,  with  all  respect,  I  entirely  adopt  ; 

and,  lastly,  by  the  fact  that  I  find  that  the  judgment 

has  been  unfavourably  reviewed  by  legal  authors  of 

recognized    weight,    such    as    Mr.    Sedgwick    (On 

Damages  (8th  ed.),  p.  861),  Sir  Frederick  Pollock, 

and  Mr.   Bevan.    Why,   I   venture  to  ask,  ^  is  the 

"  accompaniment  of  physical  injury "  essential,  as, 

if  I  read  aright  the  passage  which  I  have  quoted,  the 

Privy  Council  asserts  it  to  be  ?    For  my  own  part, 

I  should  not  like  to  assume  it  to  be  scientifically 

true   that  a  nervous    shock    which   causes    serious 

bodily  illness  is  not  actually  accompanied  by  physical 

injury,  although  it  may  be  impossible,  or  at  least 

difficult,  to  detect  the  injury  at  tne  time  in  the  liviTig 

subject.    I  should  not  be  surprised  if  the  surgeon  or 

physiologist  told  us  that  nervous  shock  is  iu  itself 

tndy  an  affection  of  the  physical  organism.     L«)t  it 

be  assumed,  however,  that  the  physical  injury  follows 

the  shock,  but  that  the  jury  are  satisfied  upon  proper 

and  sufficient  medical  evidence  that  it  follows  th«» 

shock  as  its  direct  and  natural  effect,  is  there  any  legal 

reasen  for  saying  that  the  damage  is  less  proximate 

than  damage  which  arises  coutemporaneously  ?    "As 

well  might  it  be  said  "  (I  am  quoting  from  the  j  udgment 

of  Palles,  C.B.,  26  L.  £.  Ir.,  at  p.  439)  *'  that  a  death 

caused  by  poison  is  not  to  be  attributed  to  the  person 

who  administered  it,  because  the  mortal  effect  is  not 

produced  contemporaneously  with  its  administration.*' 

"  Bemoteness,"  as  a  legal  ground  for  the  exclusion 

of  damage  in  an  action  ot  tort,  surely  means,  not 

severance  in  point  of  time,  but  the  absence  of  direct 

and  natural  casual  sequence ;  the  inability  to  trace, 

in  regard  to  the  damage,  the  propter  hoc  in  a  necessary 

or   natural  descent  from  the  wrongful  act.     As  a 

matter  of  experience,  I  should  say  that  the  injury  to 

health  which  forma  the  main  ground  of  damages  in 

an  action  of  negligence,  either  in  cases  of  railway 

accidents  or  in  *'runiiing  down  cases,"  frequently  is 

proved,  not  as  a  concomitant  of  the  occurrence,  but 

as  one  of  the  sequela'.    To  one  other  point  only  in  the 

judgment    in    Victorian    Railway     Commissioners    v. 

Coulias  will  I  now  refer.    The  judgment  proceeds,  at 

p.  225 :  *'  If  it  were  hfld  that  they  c«n,  it  appears  to 

their  lordships  that  it  would  be  extending  the  liability 

for    uegligeLca    much    beyond    what    that   liability 

has  hitUf  rto  been  held  to  be.    Not  only  in  such  a 

case  as  the   present,  but  ia    every  case    where  an 

accident  caused  by  negligence  had  given  a  person  a 

serious  nervous  shock,   there  might  be  a  claim  for 

damages  on  account  of  mental  injury."    I  find,  with 

all  respect,  a  difficulty  in  appreciating  this  argument, 

V  because  in  that  cise,  as  is  to  be  assumed  in  this,  thtre 
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was  e^idenee  of  actual  phyrical  UlneBS,  and  not  only 
of  a  mental  paio,  and  the  defendants,  if  the  verdict 
on  this  part  of  the  ease  was  against  the  weighe  of 
evidenoe,  should  have  moved  for  a  new  trial.  Tbe 
oase  standing  as  it  did,  it  is  difficult  to  see  how  a 
decision  on  the  appeal  in  favour  of  the  respondents 
would  have  sanctioned  the  maintenance  of  an  action 
for  merely  mental  hurt  The  counsel  for  the  defen- 
dants on  the  argument  before  us  referred  also  to  two 
American  cases.  One  I  have  already  mentioned— 
MUchdl  Y.  £oche9ter.  Railroad  Co,  The  Court  of 
Appeals  of  the  State  of  New  York  did,  no  doabt, 
there  hold  both,  as  I  have  Already  stated,  that  no 
recoverv  may  be  had  for  fright,  and  also  that  it  could 
not  properly  be  said  that  the  plaintiff's  miscarriage 
in  that  case  was  the  proximate  result  of  the  defen- 
dants' negligence.  Shortly,  the  facts  were  that  the 
plaintiff  whilst  waiting  for  a  tramcar  was  nearly  run 
over  by  the  negligent  management  of  the  defendant's 
servant  of  a  car  drawn  by  a. pair  of  horses,  and,  owing 
to  terror  so  caused,  fainted  and  lost  consciousness, 
and  subsequently  had  a  miscarriage  and  consequent 
illness.  Tne  court,  upon  the  present  point,  base  their 
decision,  to  use  their  own  language  at  p.  110,  upon  a 
view  that  the  injuries  "  were  plainly  the  result  of  an 
accidental  or  unusual  combination  of  drcumstanoes 
which  could  not  have  been  reasonably  anticipated  and 
over  which  the  defendant  had  no  control."  1  can  only 
say,  with  due  deference  to  the  learned  judges  who  so 
decided,  that  I  cannot  assent  to  the  view  they  thus 
took  upon  the  assumed  state  of  facts,  which  was  that 
the  defendants'  driver  by  negligent  driving  threatened 
the  plaintiff  with  immediate  bodily  injury,  and  by 
that  threat  caused  her  terror  which  caused  the  physical 
injuries  above  mentioned.  Whether  the  terror  was, 
in  the  drcamstances,  a  natural  and  rea9on%ble  result 
of  the  threat  was  a  question  of  fact  for  the  jury.  It 
must  be  taken,  I  think,  tbat  they  found  so.  But  if 
the  damage  thus  occasioned  ought  to  be  held  not  to 
be  proximate,  it  seems  to  me  to  be  difficult  to  main- 
tain the  correctness  of  the  decisions  in  Jones  v.  Boyce, 
Wilkins  v.  Day,  and  Harris  v.  Mobbs,  It  may  be 
admitted  that  the  plaintiff,  as  regards  tbe  peraonal 
injuries,  would  not  have  suffered  exactly  as  stie  did, 
and  probably  not  to  the  same  extent  as  she  did,  if  she 
had  not  been  pregnant  at  the  time ;  aud  no  doubt  the 
driver  of  the  defendants'  horses  could  not  anticipate 
th%t  she  was  in  this  condition.  But  what  does  that 
f tct  matter  ?  If  a  man  if  negligently  run  over  or 
otierwise  negligently  injured,  it  is  no  answer  tithe 
sufferer's  claim  for  damages  that  he  would  have 
■  iff^red  less  iojury  or  no  injury  at  all  if  he  had  not 
ha'l  an  unusually  thin  skull  or  an  unusually  weak  heart. 
TbA  other  American  case  cited  for  the  defendants  is 
Spade  V.  Lynn  and  Boston  Bailroad^  60  Amer.  State 
Kep.  393,  decided  by  the  Supreme  Judicial  Gourt  of 
Maisachusetts  in  1897.  The  court  there  held,  as 
expressed  in  the  head-note  of  the  report,  that 
in  an  action  to  recover  damages  for  an  injury 
sustained  through  the  negligence  of  another  there 
can  be  no  recovery  for  a  bodily  injury  caused  by  mere 
Iright  and  mental  disturbance.  But  whilst  tilie 
fiecision  is  thus,  in  the  result,  iu  accord  with  the  New 
Tork  case,  it  is  given  upon  very  different  grounds, 
la  his  full  and  interesting  judgment  Allen,  J.,  who 
delivered  the  decision  of  the  court,  admits  fully  that 
which,  as  I  have  just  pointed  out,  the  New  York 
court  denied — ^vis.,  that  damages  for  physical  injury 
caused  through  fright  which  is  occasioned  by  negli- 
gent conduce  are  not  in  principle  too  remote.  **  A 
physical  injury,"  he  says,  *'  may  be  directly  traceable 
to  fright,  and  so  may  be  caused  by  it.  We  cannot 
say,  therefore,  that  such  consequences  may  not  flow 
proximately  from  unintentionai  neglig^ce,  and,  if 
compensation  in  damages  may  be  recovered  for  a 


physical  injury  so  caused,  it  i§  hard  on  principle  to 
say  why  there  should  not  be  also  a  recovery  for  the 
mere  mental  suffdring  when  not  accompanied  by  any 
perceptible  physical  effects. "   This  reasoning  obviously 
concedes  more  than  the  present  plaintiff  asks,  for  she 
asks  to  be  compensated  iu  damages  only  if  she  proves 
physical  injury.    The  lesmed  judge  then  proceeds  to 
state  why  the  right  to  recover,  which  on  principle 
ought  to  exist,  is  in  lus  view  properly  refused.     *'  It 
would  seem,  therefore,"  he  says,  "  that  the  teal  reason 
for  refusidg  damages. sostaincd  from  mere  fright  must 
be  somethmg  different,  aud  it  probably  rests  on  the 
ground  that  iu  practice  it  is  ioipossible  satisfactorily 
to  administer  any  other  rule."    Ue  goes  on  to  develop 
his  argument  on  the  ground  of  public  policy — the 
hardship  of  holding  persons  bound  to  anUcipate  and 
guard  against  anything  but  ''theprobableconsequenoes 
to  ordinary  people  "  (in  which  it  is  clear  he  considers 
the  consequences  of  fright  should  not  be  included},  and 
therisk  of  opening  "  a  wide  door  foruo  just  claims  which 
could  not  be  successfully  met."    He  refers,  amongst 
other  cases,  to  the  Victorian  Railway  Commissioners 
V.  CouUas,  and  io  will  be  seen  on  a  reference  to 
the  report  of  that  case,  13  App.  Gas.  at  p.  226,  that, 
while  the  judgment  of  the  Privy  Goundl  proceeds 
mainly  upon  the  view  that  the  damages  are   too 
remote,  it  doss  also  claim   justification   from   the 
requirements  of  public  policy  and  the  danger  which 
would  arise  from  a  contrary  decision  on  account  of  *'  a 
wide  field  opened  for  inaaginary  claims."    Naturally 
one  is  diffident  of  one's  opinion  when  one  finds  that 
it    is  not    in  accord  with  those  which  have  been 
expressed  by  such  judicial  authorities  as  those  to 
which  I  h*ve  jast  referred.    Bat  certainly,  if ,  as  is 
admitted,  and   I  think  rightly   admitted,    by   the 
Massachusetcs  judgment,  a  claim  for  damages  for 
physical   injuries   naturcdly  and    directly  resulting 
from  nervous  shock  which  is  due  to  the  negligence  of 
another  in  canslug  fear  of  immedi«te  bodily  hurt  is  in 
principle  not  too  remote  to  be  recoverable  in  law,  I 
should  be  sorry  to  adopt  a  rule  which  would  bar  all 
such  claims  on  grounds  of  policy,  and  in  order  to 
repress  the  possible  prosecution  of  unrighteous  or 
groundless  actions  of  the  like  character.     Such  a 
course   involves   the  risk  of    dcbial   of   justice   to 
mericorious    claims,    and    it   necessarily   implies   a 
certain  degree  of  distrust  which  I  do  not  share  in  the 
capacity  of  legal  tribunals  to  get  at  the  truth  in  this 
class  of  cssa    So  far  as  I  am  entitled  to  speak  from 
experience,  I  see  no  reason  to  suppose  that  a  jury 
would    really   have    more    difficulty   in   weighing 
the  medical  evidence  as  to  the  effects  of  nervous 
shock  through  fright   than    iu  weighing   the   like 
evidence  as  to  the  effects  of  nervous  shock  through  a 
railway  collision  or  a  road- car  accident  where,  as  often 
happeos,  no  palpable  injury,  or  very  slight  palpable 
injury,  has  been  occssioned  at  the  time.    I  have  now, 
I  thinJT,  dealt  with  the  authorities  and  the  arguments 
upon  which  the  defendants  rely,  and  I  have  done  so 
at  greater  length  thaa  I  should  h«vi)  wished  to  do  but 
for  the  general  interest  of  the  points  involved  and 
the   difficulties   which    the    conflicting   authorities 
undoubtedly  present.    In  this  conflict  I  prefer  the 
decisions  of  the  Irish  court  i ;  they  seem  to  me  to  con- 
stitute strong  aud  clear  authorities  for  the  plaintiff's 
contention.    It  is  snggested  on  the  part  of  the  defend- 
ants that    the   applicability   of  the    judgment     in 
Bell  V.   Oreai   Northern    Railtvay  Co.    of  Ireland  is 
impaired  by  the  fact  that  the  female  plaintiff  in  that 
action  was  a  passenger  on  the  defendants'  railway 
and  as  such  had  contractual  rights.    It  appears  to 
me  that  this  can  make  no  practical  difference  what- 
ever.    There  was  no  special  contract ;  no  notice  to 
the  railway  when  they  accepted  her  as  a  passenger 
that  she  was  particularly  delicate  or  peouUsrly  nervous 
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and  liable  to  fright  The  oontracfciial  daty  existed,  as 
it  often  doet  exist,  oonoorrently  with  the  daty  apart 
from  the  oontraot ;  but  the  one  is  in  nioh  ciroamstanoee 
praotioally  oo-extensiTe  with  the  other  in  the  rights 
which  it  gives  and  the  correlative  liaUlities  which  it 
imposei.  I  hold  that  if  on  the  trial  of  the  action  the 
jury  find  the  issnes  left  to  them  as  the  jury  foond 
ohem  in  Bell  v.  Chreat  Northern  Eailuoay  Co,  of  Ireland 
after  the  direction  of  Andrews,  J.,  which  was 
approved  by  the  Exchequer  Division,  the  {daintiff  will 
have  made  out  a  good  cause  of  action. 

PmLLDCOBB,    J.,   real  the  following  jadgment: 
The  discossion  in  this  case  has  ranged  over  wide 
ground,  and  many  points  have  been  brought  to  our 
notice.    It  will  not,  I  hope,  be  thought  that  these 
matters  have  been  omitted  from  consideration  or  not 
materially  considered  because  I  am  able  to  put  my 
conclusions  into  a  comparatively  narrow  compass.    1 
thick  there  may  ba  cases  in  whidi  A.  owes  a  duty 
to  B.  not  to  inflict  a  mental  shock  on  him  or  her, 
and  that  in  such  a  case,  if  A.  does  inflict  such  a 
shook  upon  B.,  as  by  terrifying  B.,  and  physical 
damage  thereby  ensues,  B.  may  have  an  action  for 
the  puysical  damage,  though  the  medium  through 
which  it  has  been  inflicted  is  the  mind.    I  think,  for 
e  sample,  that  it  may  well  be,  as  tiie  Exchequer 
Division  in  Ireland  held  in  the  case  of  BeU  v.  Great 
Northern  Railway  Go.  of  Ireland,  ^t  a  railway  com- 
pany has  a  duty  to  its  passengers  to  use  its   best 
endeavours  to  convey  them,  not  merely  safcdy,  but 
securely  in  the  etymological  sense  of  the  word ;  and 
tbat,  when  it  fails  and  physical  damage  accrues  to  a 
passenger   through    the   fright    which    its    failuro 
occasions,  the  passenger  may  have  an   action.      I 
cordially  accept  the  decision  of  my  brother  Wright 
in   WiUeineon  v.  Downton  tbat  everyone  has  a  legal 
right  to  his  personal  safety,  and  that  it  is  a  tort  to 
destroy  this  safety  by  wilfully  false  statements,  and 
thereby  to  cause  a  physical  injury  to  th^  safferer.    In 
that  case  it  will  be  observed  that  the  ■  only  physical 
action  of  the  wrongdoer  was  that  of  speech.    I  think 
there   is    some    assistance    to  'be    got    from    the 
cases     where     fear     of     impending     danger     has 
induced  a  passenger  to  take  means  of  esoape  whicn 
have,  in  the  result,  proved  injurious  to  nim,  and 
where   the   carrier  has  been  held  liable  for  theee 
injuries,  as  in  Jonea  v.  Boyoe,    The  limit  of  the  appli- 
cations of   this   principle  is   shown   in    Adams  v. 
Lancashire  Railway  Co.,  17  W.  R.  884,  L.  R.  4  0.  P. 
739.    These  principles  and  cases  seem  to  establish 
that  terror  wrongfully  Induced  and  inducing  physical 
mischief  gives  a  cauie  of  action.    Against  them  is  to 
be  set  tde  weighty  authority  of  the  Victorian  Railway 
Commissioners  v.  Cotdtas,    This  i«  an  authority  to  be 
treated  with  the  utmost  respect  but  no  more  binding 
upon  us  than  it  was  upon  the  Exchequer  Division  in 
Ireland.     Still  less  are  the  special  reasons  for   the 
decision  binding.    I  do  not  kno  v  whether  I  should  or 
should  not  hnvo  come  unaidtd  to  the  same  o  mclusion 
as  that  which  was  in  that  case  arrived  at ;  but  I  think 
it  possible  that  I  should,  though  bot  for  the  reasons 
which  have  prominence  in  the  judgment.    It  must  be 
conceded  on  behatf  of  the  plaintiff  that  to  give  rise  to 
a  cause  of  action  the  act  which  terrifies  must  be  either 
wilful  or  nv'gligfnt.    Negligence  is  a  breach  of  duty 
owed  to  the  perm  u  cooiplsining.    It  is  not  certain 
tbat  as  betwetn  people  travelliug  on  highways  there 
is  any  duty  so  carefully  to  conduct  yourself  or  your 
vehicle  ss  not  to  f tighten  others.    It  is  a  duty  so 
carefully  to  conduct  yourself  or  your  vehicle  as  not 
to   cause   colliftion    or   some  other  form  of  direct 
physical      damage.       The      gatekeeper,    in      the 
Victorian    Railway    case    was    careless    in     open- 
ing    the     gate,    and    would    have    reodered    his 


railway  company  liable  if  there  had  been  aotosl 
impact,  even  if  the  actual  impact  was  produced  by  a 
wrong  manoBuvre  taken  imder  the  iDflnence  of  fear : 
see  per  James,  L.J.,  in  T?ie  Bywdl  Castle,  28  W.  B. 
293,  4  P.  D.  219.  at  p.  223.  But  it  may  be, 
nevertheless,  that  in  such  drcaoistauces  a  railway  is 
not  liable  if  there  be  escape  of  actual  impact,  hosr- 
ever  nanowly.  There  are  dangers  sometimes  from 
the  traffic  at  Oharing  Gross  which  might  frighten 
not  only  an  inexperienced  and  elderly  country 
woman,  but  an  experienced  and  cool  citizen,  the 
ideal  vir  oonstana  from  whom  ifixtipla  makes  iiv9p*ia. 
But  if  physical  consequences  were  induced  by  terror 
so  proauced,  it  may  be  that  there  would  be  no  csuse 
of  action.  This  principle  is  suggested,  though  in 
language  perhaps  open  to  criticism,  by  Baron 
Bramwell  m  ^o^Tnes  v.  Mather,  23  W.  B.  869,  L.  fi. 
10  Ex.  261.  It  may  be — I  do  not  say  that  it  is  so— 
that  a  person  venturing  into  the  streets  takes  his 
chance  of  terror.  If  not  fit  for  tiie  streets  at  hours  of 
crowded  traffic,  he  or  she  should  not  go  there.  But 
if  a  person,  beiog  so  imfit,  either  permanentlsr  or 
temporarily,  stays  at  home,  he  or  she  may  well  have 
a  right  to  his  or  her  personal  safety,  giving  to  these 
mercly  the  meaning  given  by  my  brother  Wright,  J. ; 
and  wilfully  or  negligently  to  invade  this  right,  and 
so  induce  physical  damage,  may  give  rise  to  an  action. 
In  the  case  before  us,  the  plaintiff,  a  pregnsnt 
woman,  was  in  her  house.  It  is  said  that  she  was  not 
the  tenant  in  possession,  and  could  not  msintaia 
trespass  quare  clausum  fregit  if  this  had  been  a  direct 
act  of  the  defendant  and  not  of  his  servant,  as  it  wa«. 
Tliis  is  true ;  her  husband  was  in  possession.  But  none 
the  less  it  was  her  home,  where  she  hai  a  right  and  on 
some  occasions  a  duty  to  be ;  and  it  seems  to  me  that 
if  the  tenant  himself  could  maintain  an  action  bis 
wife  or  child  could  do  likewise.  It  is  averred  tbat, 
by  reason  of  the  careless  driving  of  the  defendants' 
servant,  a  pair-horse  van  came  some  way  into  the 
room,  and  so  frightened  her 'that  serious  physical 
consequences  thereby  befell  her.  If  these  averments 
b«  proved,  I  think  there  was  a  breach  of  du<7  to 
her  for  which  she  can  have  damages.  The  difficulty 
of  these  cases  is,  to  my  mind,  not  one  as  to  the 
remoteness  of  the  damage,  but  to  the  uncertainty  of 
there  being  any  duty.  Onoe  get  the  duty  and  the 
physical  damage  following  on  the  breach  of  duty, 
and  I  hold  that  the  fact  of  one  link  in  the  chain 
of  causation  beiog  mental  only  makes  no  difference. 
The  learned  counsel  for  the  plaintiff  has  put  it 
that  every  liok  is  physical  in  the  narrow  sense.  That 
may  or  may  not  be.  For  myself  it  is  unimportant. 
The  American  cases  to  which  we  have  been  referred 
are  worthy  of  much  attentiou  and  respec*^.  A« 
to  the  decuion  of  the  Court  of  Appeal  in  Mitchell 
V.  Rochester  Railroad,  I  wotild  make  the  same 
observations  as  I  have  made  on  the  Victorian 
Railway  case,  I  accept  the  reasoning  in  the  later 
case  ot  Spade  v.  Boston,  and  I  think  I  should  have 
come  to  the  same  decision,  but  I  should  not 
have  expressed  it  in  such  broad  and  sweeping 
language.  The  following  passage,  60  Amer.  Statu 
Bep.  at  p.  395,  wbioh  I  only  discovered  after 
I  nad  written  the  first  part  of  my  jadgment, 
exactly  expresses  what  I  mean  up  to  a  certain  point : 
"  Not  only  th*)  transportation  of  passengers  aod  the 
running  of  traios.  but  the  general  conduct  of  basiness 
and  of  the  ordinary  bffdirs  of  l^e  must  be  done  oa 
the  assumption  that  persons  who  are  liable  to  be 
affected  thereby  are  not  peculiarly  sensitive  and  are 
of  ordinary  physical  and  mental  strength.  If)  ^^'^ 
example,  a  traveller  i«  sick  or  iofirm,  delicate  in  h^altb, 
speciidly  nervous  or  emotional,  liable  to  be  upset  by 
night  caussp,  and  thereby  requiring  precantiooB 
I  which  are  not  usual  or  practicable  for  travellen  m 
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genenl,  notioe  should  be  given,  so  that,  if  reasonably 
practicable,  arrangements  may  be  made  aooordingly 
and  extra  care  be  observed.  Bat,  as  a  general  rule, 
a  carrier  of  passengers  is  not  bound  to  anticipate  or  to 
guard  against  an  injurious  result  which  would  only 
happen  to  a  person  of  peculiar  sensitiveness.*'  AUter 
in  this  case,  where  the  plaintiff  is  not  a  passenger  or 
a  traveller.  Our  judgment  must  be  for  the  plaintiff 
with  costs.  I  do  not,  however,  think  that  she  has 
any  lawful  claim  for  damages  in  respect  of  the  matter 
stated  in  paragraph  5  of  her  statement  of  daim. 
This,  indeed,  her  learned  counsel  has  abandoned. 

Judgment  for  plaintiff. 

Solicitors  for  the  plaintiff,  II»  Bade  &  Co, 

Solicitors  for  the  defendants,  William  Ilurd  cfc  Son, 


IB^w^t  Of  ILorTi^* 

X£dt  \  J-Jy  30. 1901. 

Cowley  v.  Cowley,  (a.) 

Peer — Title  or  dignity  of  honour  acquired  hy  marriage — 
Jie-marriage  to  a  commoner — Damage — Injunction, 

The  High  Court  haa  no  jurisdiction  to  entertain 
questions  of  dignity, 

A  2feer*8  wife  obtained  a  divorce  and  then  married  a 
commoner^  hut  continued,  on  a  bona  fide  daim  of  right, 
to  use  her  title  as  a  peer^s  wife. 

Hdd,  (1)  such  questions  are  vested  in  the  House  of 
Lftrds,  not  as  an  ajtpellate  court  from  a  court  of  law,  but 
in  its  own  inherent  jurisdiction  as  the  Committee  for 
Privileges  ;  (2)  no  legal  xorong  was  committed  hy  the  lady 
so  continuing  to  use  her  former  title. 

Decision  of  Court  of  Appeal  (49  IF.  B.  19,  [1900] 
P.  305)  affiuned. 

Appeal  from  the  order  of  Court  of  Appeal  (49  W.  K. 
19,  [1900J  P.  305)  (Lord  Alverstone.  M.B.,  andRigby 
aad  CoUin8,  L.JJ.].  reversing  decision  of  Barnes,  J. 
(48  W.  R.  463.  [1900]  P.  118). 

In  this  case  Lord  Cowley  sought  to  restrain  a  lady, 
who  was  formerly  bis  wife,  but  who  bad  since  married 
Mr.  R.  B.  Myddleton  Biddulph,  from  using  the  style 
or  title  of  "  Countess  Cowley." 

The  facts  are  shortly  stated  by  Lord  Macnsghten. 

Haldane,  K.C.  (Bargrave  Deane,  K,C,,  and  C,  J, 
Willock  with  him),  for  me  appellant. 

Laivson  WaUon,  K,C,  {Mark  L,  Bomer  with  him), 
for  the  respondent. 

The  House  took  time  for  consideration. 

Barl  of  Halsbubt,  L.C. — In  this  case  I  wuh  to  eay 
that  if  the  matter  were  res  iniegra,  and  if  what  I  am 
about  to  say  did  not  arise,  the  reasoning  of  the  Court 
of  Appeal  appears  to  me  to  be  just  and  sound,  and  I 
ahonla  move  that  the  Appeal  be  dismissed  with  costs ; 
but  I  think  it  is  matexinl  that  one  should  consider  for 
a  moment  whether  or  not  any  such  suit  can  be 
entertained.  I  do  not  wish  to  express  any  final 
opinion  as  to  whether  such  a  suit  could  be  maintained 
if  there  were  the  elements  of  annoyance  or  malice, 
though  I  confess  there  is  a  doubt  in  my  own  mind 
whetoer  even  in  such  cases  an  action  on  the 
case   would  not   be    very    difficulty  to    maintain; 

(a.)  Reported  by  C.  H.  G&ajeton,  Esq.,  Barrister- 

at-Law* 


but  given,  as  it  is  assumed  here,  that  there 
was  no  malice  and  no  annoyance,  and  no  assertion 
of  marriage,  either  implied  or  expressed,  so  as 
to  give  rise  to  a  suit  of  jactitation,  the  simple  broad 
question  being  whether  this  lady,  who,  it  is  not 
doubted,  bond  Jide,  claims  a  light,  and  intends  to 
daim  a  right,  to  be  known  by  the  name  by  whicdi 
during  the  whole  period  of  her  married  life  she 
undoubtedly  was  knovm,  can  retain  that  right  not- 
withstanding the  divorce,  it  seems  to  me  absolutely 
elf  ar  that  no  such  suit  could  be  entertained. 

More  than  one  reason  occurred  to  my  mind  in 
considering  this  question.  I  do  not  Imow  what 
jurisdiction  the  Divorce  Court  had  in  dealing  with 
this  matter  at  all.  It  seems  to  have  been  assumed 
that  it  had  reference  to  the  divorce ;  but  counseJ  for 
the  appellant  has  very  candidly  admitted  that  it  is 
not  a  question  of  divorce  at  all,  nor  has  the  Divorce 
Court  by  any  stretch  of  its  jurisdiction  any  right  to 
determine  this  question  simply  because  there  has  been 
a  divorce  suit,  and  the  lady  who  by  her  petition  has 
succeeded  in  getting  rid  of  her  husband  now  dsims 
to  call  herself  by  the  name  by  which  she  has  been 
known.  What  jurisdiction  Barnes,  J.,  had  to  entertain 
this  question  I  confess  I  am  wholly  at  a  loss  to 
understand.  And,  further,  it  seems  to  me  that  if 
counsel  for  the  appellant  had  been  successful  in 
suggesting  that  this  was  a  case  in  which  there  was  a 
sort  of  territorial  right  in  respect  of  a  dignity,  he 
would  only  by  another  process  show  that  he  was 
hopelessly  out  of  court;  because  what  jurisdiction 
has  any  court  of  lafr  to  determine  a  question  of  a 
dignity  P  I  am  not  aware  cf  any  such  jurisdiction. 
If  indeed  there  was  a  claim  to  such  a  right,  the 
jurisdiction  would  ba  vested  in  this  House,  not  as  an 
appellate  court  from  a  court  of  law,  but  in  its  own 
inherent  jurisdiction  as  the  Committee  for  Privileges. 
It  has  been  laid  down  that  no  question  of  honour  can 
be  tried  by  a  court  of  law.  Where  there  was  a 
question  of  a  fine  quoted  in  Collins,  and  ancillary  to 
it  a  question  of  dignity,  it  was  said  by  the  learned 
judges  in  that  case  that  they  were  not  going  to  allow 
by  a  tide- wind  a  matter  outside  their  jurisdiction  to 
be  brought  in  upon  the  pretence  that  there  is  a 
question  which  the  ordinary  courts  by  an  action  in 
the  Court  of  Common  Pleas  had  a  right  to  determine. 

Under  these  drcumstances  it  appears  to  me  there  is 
not  the  faintest  shadow  of  a  foundation  for  this  suit ; 
and  I  am  a  little  surprised  that  in  the  elaborate 
judgment  of  the  learned  judge  (Barnes,  J.)  he 
should  never  have  considered  at  all  what  a 
curious  thing  it  would  be  in  our  jarisprudenoe  if, 
because  a  thing  might  be  considered  convenient,  and, 
I  will  assume  for  the  sake  of  argument,  desirable, 
therefore  you  could  invent  a  new  jurisdiction  and 
apply  it  to  a  matter  with  which  that  court  has  no 
coQcem  whatever. 

Under  these  circumstances  I  have  thought  it  right 
to  say  this  much.  I  think  it  is  not  a  very  abstruse 
point.  It  is  admitted  by  everybody  that  no  such  case 
was  ever  heard  of  before,  and  that  the  question  might 
equally  arise,  not  only  in  the  case  of  two  persons 
divorced,  but  even  in  the  case  of  a  courtesy  title  to 
certain  ranks  of  peerage.  That  a  court  of  law  should 
concern  itsdf  with  such  a  question  as  that  is  certainly 
not  a  thing  to  be  desired  ;  but  it  is  enough  to  say 
that  for  a  court  of  law  there  is  no  foundation  for  any 
jurisdiction,  and  there  is  no  precedent  to  be  found 
where  such  a  question  has  ever  been  decided.  Under 
these  circumstances,  for  these  additional  reasons, 
besides  those  which  the  Court  of  Appeal  have  given, 
and  with  which  I  entirdy  concur  if  the  matter  was  to 
be  reasoned  upon  that  footing  at  all,  I  think  this 
appeal  ought  to  be  dismissed,  and  with  costs ;  and  I 
move  accordingly. 

6 


82 


THE  WEEKLY  REPORTER. 


[0eo.r»19Ol.] 


VoLL. 


HOTTSE  OF  LOBDS. 


CowLBT  V,  Cowley. 


HOTIBS  OF  liOBDS. 


Lord  Magnaghtsn. — I  am  of  the  same  opinion) 
and  Bubstantially  on  the  same  grounds. 

It  seems  to  me  that  the  present  controversy  between 
Barl  Cowley  and  the  lady  who  was  his  wife  is  a 
matter  with  which  no  oonrt  of  law  has  any  concern. 

The  position  of  the  parties  is  dear  enon^^h.  In 
1889  Lady  Violet  Neville  married  Lord  Dangan.  On 
his  succeeding  to  the  earldom  of  Cowley  she  became 
Countess  Cowley,  and  entitled  to  the  privileges  of 
peerage.  She  obtained  a  divorce  from  her  husband 
on  the  ground  of  his  misconduct.  It  was  conceded, 
and  I  suppose  rightly  conceded,  that  there  was 
nothing  in  her  position  as  the  divorced  wife  of  Earl 
Cowley  to  deprive  her  either  of  tiie  title  or  the 
privileges  whidi  she  had  acquired  as  his  wife.  Then 
she  married  a  commoner,  and  thereupon  she  lost  her 
right  to  the  title  of  countess  and  the  privileges  of 
peerage.  Still  everybody  knows  that  it  is  a  very 
common  practice  for  peeresses  (not  being  peereases  in 
their  own  right)  after  marrying  commoners  to  retain 
the  title  lost  by  such  marriage.  It  is  not  a  matter  of 
right.  It  is  merely  a  matter  of  courtesy,  and  allowed 
by  the  usages  of  society.  In  accordance  with  this 
usage  the  respondent  still  calls  herielf  Countess 
Cowley.  The  appeUant  complains.  He  says  she  has 
no  right  to  do  so.  That  is  perfectly  true.  And  then 
he  claims  an  injunction  from  a  court  of  law  to  prevent 
his  late  wife  using  that  designation  on  the  ground 
that  it  is  an  invasion  or  disturbance  of  tiie  dignity 
which  belongs  to  him  as  an  incorporeal  heredita- 
ment. 

The  answer  seems  to  be  twofold.  If  it  be  a  dis- 
turbance of  a  digmty,  that  is  a  matter  not  within  the 
cognizance  of  a  court  of  law.  The  right  to  a  peerage 
can  only  be  tried  before  the  peers.  And  it  was 
declared  long  ago  that  '*  it  appertained  altogether  to 
the  royal  prerogative  to  give  such  honour,  reputa- 
tion, and  placing  to  his  counsellors  and  others  his 
subjects  as  should  be  seeming  to  the  King's  moat 
excellent  wisdom." 

There  is  another  answer  which,  to  my  miod,  is 
equally  conclusive.  It  is  that  Lord  Cowley  has  not 
suffered  either  legal  wrong  or  damage.  Counsel  for 
the  appellant  argued  that  a  legal  wrong  had  been 
done  to  him  because  the  respondent  without  colour  of 
right  claimed  to  share  or  participate  in  his  incorporeal 
hereditament— the  earldom  of  Cowley.  For  my  part 
I  must  confess  I  cannot  understand  in  what  sense  it 
can  be  said  that  the  lady  claims  to  participate  or 
share  in  this  hereditament.  I  can  understand  the 
Dowager  Lady  Cowley  complaining.  It  is,  or  may 
be,  inconvenient  to  her  that  another  lady  ahould  use 
the  same  title  which  may  have  the  effect  of  relegating 
her  to  the  less  coveted  style  of  a  dowager.  But  it 
seems  to  me  that  there  is  no  substance  in  Lord 
Cowley's  complaint,  and  that  he  at  least  suffers  no 
damage.  And,  therefore,  even  if  the  matter  were 
cognizable  at  law,  I  should  hold  that  there  was  no 
right  to  an  injunction.  There  is  no  precedent  for 
such  an  ordor,  and  I  should  be  very  sorry  that  this 
House  shoidd  make  a  precedent  in  this  case. 

Lady  D«cres'  case,  on  which  counsel  for  the  appell- 
ant relied,  seems  to  me  not  to  be  altogether  in  his 
favour.  This  House  declared  on  the  opinion  of  the 
jndges  present  that  the  Lady  Dacres,  by  marrying 
Mr.  Chute,  a  commoner,  had  lost  her  privilege  of 
peerage  in  law.  But  still  it  is  to  be  observed  that  the 
resolution  of  this  House  speaks  of  her  as  *'  the  Lady 
Dacres,"  from  which  I  think  it  may  be  inferred  that  the 
adherence  to  that  style,  even  after  the  privilege  of 
peerage  was  lost,  was  not  so  shocking  a  thing 
as  counsel  would  have  your  lordships  to  under- 
stand. 

I  am,  therefore,  of  opinion  that  the  appeal  must 
be  dismissed  with  costs. 


Lord  Jamis  of  Hebeford.— There  being  no 
pleadings  in  this  case,  we  must  look  at  th^  arguments 
of  counsel  to  learn  upon  what  ground  the  present 
application  for  an  injunction  is  made.  From  those 
arguments  I  gather  that  the  injonction  to  restrain  the 
respondent  from  terming  herself  Countess  Cowley  is 
based  on  the  following  grounds :  It  is  said  that  Lord 
Cowley  being  in  possession  of  the  earldom  holds  an 
incorporeal  hereditament,  which  is  property,  in  the 
possession  of  which  he  alleges  he  h%s  been  distozbed 
by  the  retention  of  the  name  of  Countess  Cowley  by 
the  respondent.  To  establish  the  alleged  disturbance 
I  understood  counsel  for  the  appellant  to  argue  at  the 
bar  that  the  respondent  by  virtue  of  her  marriage  with 
a  commoner  has  lost  her  right  to  bear  the  title  of 
nobility.  It  will  be  observed  that  this  proposition 
in  no  way  calU  in  aid  the  fact  of  a  divorce  haviog 
been  decreed.  If  the  respondent  had  been  a  widosr, 
the  same  question  would  have  arisen. 

The  argument  was  founded  upon  a  dictum  ia  Coke 
on  Littleton  (1  Co.  Lit.  16&),  which  says :  "  And 
there  is  a  diversitie  betweene  a  woman  who  is  noble 
by  descent  and  a  woman  that  i4  noble  by  marriage. 
For  if  a  woman,  that  is  noble  by  descent,  marrie  one 
that  is  under  the  degree  of  nobilitie,  yet  she  remaineth 
noble  still ;  but  if  she  gaine  it  by  marriage,  she  loseth 
it  if  she  marry  under  ttie  degree  of  nobilitie ;  and  so 
is  the  rule  to  be  understood,  Si  mtUier  nobilis  nupserit 
igiwbili  desinit  esse  nobilis.  But  if  a  dutchesse  by 
marriage  marrieth  a  baron  of  the  realme,  sht 
remaineth  a  dutchesse  and  loseth  not  her  name, 
because  her  husband  is  noble,  et  aic  de  ctxteris,** 

It  may  be  that  this  dictum  of  Lord  Coke  is  quite 
correct.  I  express  no  opinion  upon  that.  But  th«i 
di^regwrd  of  it  in  my  opinion  does  not  constitute  a 
disturbance  of  any  prop^y.  Effect  may  be  given  to 
it  if,  for  instance,  in  Parliament  the  respondent 
sought  to  plead  her  privilege  of  Parliament.  But  the 
case  now  before  this  House  is  by  way  of  appeal  from 
a  decree  of  a  court  of  law,  and  in  my  opinion  such 
courts  have  no  power  to  control  the  action  of  a  person 
who,  under  the  conditions  existing  in  this  case, 
assumes  the  name,  not  for  the  purposes^  of  fraud  or 
molestation,  but  on  a  bond  fide  claim  of  right. 

I  further  concur  with  the  views  which  have  been 
expressed  by  the  Lord  Chancellor  and  Lord  Mac- 
naghten,  that  the  jurisdiction  to  try  all  questions  of 
right  connected  with  peerage  and  all  dignities  c'^n- 
nected  with  peerages  lies  in  this  House  and  not  in  a 
court  of  law. 

Lord  Brampton.— I  so  entirely  a^rree  in  the  judg- 
ment whioh  has  been  pronounced  by  the  L^rd 
Chancellor  that  I  think  it  is  unneoeesary  to  add  one 
word. 

Lord  LiNDLEY.— By  letters  patent  under  the  great 
seal,  dated  the  11th  of  April,  1857,  the  dignity  of  the 
earldom  of  Cowley  was  granted  to  the  then  Baron 
Cowley  and  the  heirs  male  of  his  body.  The  digoity 
so  granted  was  an  incorporeal  hereditament— Cruise  s 
Digest,  ch.  3,  p.  169,  tit.  xxvi.  Dignities,  c.  2;  and  such 
hereditament  was  granted  for  an  estate  in  tail  male* 
In  1895  this  estate  became  vested  in  the  pr^ent 
earl,  and  it  has  ever  since  been  and  is  now  vested  in 
him.  ... 

In  1889  Earl  Cowley  married  Lady  Violet  NenUe. 
She  was  a  daughter  of  a  peer,  and  therefore  of  nohie 
blood ;  but  she  was  not  a  peeress  in  her  own  ngoX- 
When  her  husband  became  Earl  Cowley  she  ncqratea 
an  estate  for  life  in  his  ^gnity :  see  Co.  Lit.  162^,  9jaa 
Cruise's  Digest,  tit.  xxvi.,  ch.  1,  par.  86.  That  n»» 
been  the  law  ever  since  Coke's  time,  and  it  is  ^^\*  ^ 
beUeve,  disputed.  Her  Ufa  estate  was  not  determui- 
able  on  the  death  of  her  husband,  but  was  deteniuii.r 
able  on  a  second  marriage  with  a  commoner :  see  t^* 
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lit.  16.  So  long  as  her  life  estate  in  the  earldom 
was  nndeteimined  she  was  entitled  to  the  honour 
and  dignity  of  a  peeress  and  to  tiie  name  attached 
to  it. 

In  1897  the  Count eis  of  Cowley  obtained  a  divorce 
from  her  husband;  but,  although  the  divorce  dis- 
solved^ her  maniage,  it  did  not  determine  her  life 
estate  in  the  peerage  which  she  has  already  acquired. 
There  is  no  principle  of  common  law,  nor  is  there  any- 
thing in  the  Divorce  Act,  which  produces  any  such 
rpsult.  The  case  of  Fendall  v.  Ooldsmid,  2  P.  D.  263, 
26  W.  IL  Dig.  153,  goes  far  to  show  that  so  far  as 
name  is  concerned  the  countess  was  entitled  to  continue 
after  the  divorce  to  use  the  name  and  style  which  she 
had  previously  acquired  the  right  to  use. 

In  July,  1898,  however,  I^y  Cowley  married  a 

commoner,  and  it  seems  dear  that,  although  she  did 

not  use  the  position  to  which  she  was  entitled  by 

birth,   her  life  estate  in  the  dignity  which  she  had 

acquired  by  marriage  ceased :  see    Co.  Lit.  166,  and 

Cruise's  Digest,  cited  above.    All  the  authorititfS  are 

clear  upon  that  point,  whatever  doubt  there  may  be 

HS  to  the  effect  of  a  lady  marrying  a  peer  lower  in 

dignity  than  her  first  husband.    But  although  by  her 

second  marriage  the  Countess  Cowley  ceased  to  be  a 

pferws,  the  usages  of  society  are  such  as  to  entitle  hi'r 

nv  courtesy  to  her  old  name.  The  entry  in  the  journals 

of  this  House  in  the  case  of  Lady  Dacres  shows  the 

recognition    of   tbis    usage    by  the  Committee  for 

Privileges  of  this  House.     The  question  we  have  to 

determine  is  whether  Earl  Cowley  is  entitled  to  an 

injunction  from  the  High  Court  to  restrain  his  former 

wife    from  still   calling   herself   Countess   Cowley. 

Barnes,    J.,    decided    this    question   in    favour    of 

the  earl,  and  granted  an  injunction  rest^raining  her 

**  from  using  the  style  or  title  of  Countess  Cowley." 

The  Court  of  Appeal  reversed  this  decision,  and  the 

earl  has  appealed  to  this  House  to  restore  it. 

We  are  not  now  sitting  as  a  Committee  for  Privif- 
legeM  to  determine  a  claim  to  the  ^gnity  created  and 
granted  by  the  letters  patent  of  1857.  The  lady  calJs 
Herself,  and  is  called  in  society,  Violet,  Countess 
Cow^ley ;  she  makes  no  claim  to  the  peerage  or  to  tiie 
digni^  which  is  vested  in  her  late  husband ;  and  if 
she  did  the  High  Court  would  not  be  the  proper 
tribnzial  to  entertain  or  decide  such  a  claim.  Chapter 
6  of  Chroise  on  Dignities  is  conclusive  on  that,  llie 
appellant's  counsel  urged  your  lordships  to  take  the 
view  that  the  countess  was  disturbing  the  earl  in  the 
enjoyment  of  his  dignity— that  is,  of  the  incorporeal 
hereditament  to  which  he  is  entitled.  On  reference 
to  the  authorities  relating  to  actions  on  the  case  for 
disturbance,  I  can  find  no  instance  of  an  action  for 
distorbing  a  dignity ;  nor  any  instance  of  an  action 
for  disturbing  any  incorporeal  hereditament  in  the 
abeeoce  of  actual  damage.  Damage  is  essential  to 
the  violation  of  such  a  right :  see  Com.  Dig.,  <*  Action 
on  the  Case  for  Disturbance,''  and  Boscoe  on  Beal 
ActiotDS,  353. 

The  controversy  between  the  parties  is  thus  reduced 
to  a  dispute  about  the  use  of  a  name  as  distinguished 
from  a  dignity.  Speaking  generally,  the  law  of  this 
country  allows  any  person  to  assume  and  use  any 
name,  provided  its  use  is  not  calculated  to  deceive 
and  to  infliot  pecuniary  loss.  Your  lordships  will  find 
the  law  on  this  subject  examined  in  a  very  instructive 
note  from  the  pen  of  the  late  Mr.  Waley  in  3  David- 
son's Oonveyandng,  pt.  1  (2nd  ed.),  p.  283,  The 
judgment  of  Tindal,  C.J.,  in  Davids  v.  Loumdea^  1  Bing. 
N.  C.  597,  and  of  the  Privy  Council  delivered  by  Sir 
Bobert  Fhillimore  in  Du  Boulay  v.  Du  Bouiayy  17  W.  B. 
594,  L.  £.  2  P.  C.  430,  leave  no  doubt  about  it.  Sir 
Bobert  Fhillimore  in  Du  Boulay  v.  Du  Boulay  stated 
that  **  in  this  country  we  do  not  recognize  the  absduto 
i^ht  of  a  person  to  a  particular  name  to  the  extent 


of  entitling  him  to  prevent  the  assumption  of  that 
name  by  a  stranger."  Then,  after  aliuding  to  trade 
names,  the  judgment  continues :  "  The  mere  assump- 
tion of  a  name  which  is  the  patronymic  of  a  family 
by  a  stranger  who  has  never  before  been  called  by 
that  name,  whatever  cause  of  annoyance  it  may  be  to 
a  family,  is  a  grievance  for  which  our  law  affords  no 
redress. 

If  tbis  is  true  of  strangers,  it  is  a  fortiori  true  of 
persons  who  have  once  acquired  the  right  to  use  a 
name  which  the  usages  of  society  allow  them  to 
retain.  The  Court  of  Appeal  held,  and  in  my  opinion 
correctly  hdd,  that  the  earl's  rights  are  not  infringed 
by  what  his  late  wife  insists  on  doing.  To  grant  the 
injunction  asked  by  the  earl  would  not,  therefore,  be 
legally  just.  The  inconvenience  of  granting  it  is 
great  and  obvious,  having  regard  to  the  long-estab- 
lished and  well-known  usages  of  English  society. 
Nor  is  it  immaterial  to  bear  in  mind  that  the 
Sovereign  can  at  any  moment  confer  on  the  countess 
the  privilege  of  using  the  name,  style,  and  title 
which  the  earl  complains  of  her  using.  The  case 
cannot  be  brought  within  section  25,  clause  8,  of  the 
Judicature  Act,  1873,  which  authorizes  the  High 
Court  to  grant  an  injunction  in  all  cases  in  which  it 
shall  appear  to  the  court  to  be  just  or  convenient  to 
do  so.  The  decision  of  the  Court  of  Appeal  ought  in 
my  judgment  to  be  affirmed,  and  this  appeal  should 
be  dismissed  with  costs. 

A'p2^eal  dismissed. 

Solicitors,  Wontner  <fc  Son  ;  Leims  <fe  Lewis. 
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Court  of  AvveaL 

From  Chan.  Div.  \ 

(Lord  Alverstone,  L.C.J.,  and       |  Oct.  30,  31. 
Vaughan  Williams  and  Bomer,  L.J  J.) .) 

Peuiam  Clinton  v.  Duke  of  Newcastle,  (a.) 

Will — Construction — Estate  in  special  tail — Issia^, — Gift 
to  A,  if  he  marries  a  gentlewoman  and  Jias  issue  male, 
to  such  issue  male  and  their  male  descendants, 

A  testator  willed  and  bequeathed  certain  estates  to  his 
son  Charles,  Then  after  providing  that  another  son 
might  redeem  those  estates,  he  continued:  **  The  proceeds 
to  go  with  the  limitations  of  this  will — tJiat  is  to  say,  to 
my  son  Charles  if  he  marries  a  fit  and  worthy  gentle^ 
woman  and  has  issue  male,  to  such  issue  male  and  their 
male  descendants,  in  failure  of  which,"  then  over. 
Held,  tJuit  Charles  took  an  estate  in  tail  male  special. 
Decision  o/ Buckley,  J.  (49  W,  R.  12),  affirmed. 

This  was  an  appeal  from  a  decision  of  Buckley,  J. 
(reported  49  W.  B.  12). 

The  facts  were  as  follow : 

Henry  Pelham,  fourth  Duke  of  Newcastle,  by  the 
fifth  codidl,  dated  the  14th  of  August,  1846,  to  his  will 
dated  the  3lst  of  January,  1814,  willed  and  bequeathed 
to  his  son.  Lord  Charles  Pelham  Pelham  Clinton 
certain  estates,  and  after  providing  that  his  eldest 
son,  the  Earl  of  Lincoln,  might  purchase  and  redeem 
those  estates  for  certain  sums  of  money,  the  testator 
continued :  *'  The  ]prooeeds  to  go  with  the  limitations 
of  this  will — that  is  to  say,  to  my  son  Charles  if  he 
marries  a  fit  and  worthy  gentlewoman  and  has  issue 
male,  to  such  issue  male  and  their  male  descendants, 
in  failure  of  which,"  then  over. 

(a.)  Beported  by  J.  I.  Stirling,  Esq.,  Barrister- 

at-Law. 
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Court  of  Appeal. 


PsLHAM  Clinton  t;.  Duke  of  Newcastle. 


CouBT  of  Appeal. 


At  the  date  of  the  oodioil  Lord  Charles  was  un- 
mftrried. 

On  the  10th  of  Aagost,  1848,  he  mairied  Elizabeth 
Grant. 

On  the  12  th  o<  January,  1851,  the  testator  died. 

In  the  same  year  Lord  Charles  executed  a  disen- 
tailing deed  of  the  properties  in  question. 

On  the  14th  of  December,  1894,  Lord  Charles  died. 

The  plaintiif  in  the  present  action  was  the  eldest 
son  of  tne  marriage  of  Lord  Charles  with  Elizabeth 
Grant. 

The  action  came  on  under  an  order  dated  the  18  th 
of  June,  1900,  made  upon  the  application  of  the 
defendant,  the  present  Duke  of  Newcastle^  and  upon 
the  admission  by  him  of  the  marriage,  and  tliat 
Elizabeth  Giant  was  a  fit  and  worthy  gentlewoman, 
and  that  the  plaintiff  was  the  eldest  son  of  the 
marriage,  and  that  Lord  Charles  died  as  above  stated, 
for  the  determination  of  the  point  of  law,  whether 
upon  the  true  construction  of  the  fifth  codicil  the 
same  oodioil  conferred  on  Lord  Charles  a  mere  life 
estate,  or  an  estate  in  tail  male  or  in  tail,  or  an  estate 
in  fee  simple. 

Buckley,  J.,  held  that  the  codicil  gave  Lord  Charles 
an  estate  in  special  tail  male. 

The  plaintiff  appealed. 

Eady,  K.G,,  aad  Peterson,  for  the  plaintiff. — 
The  will  shows  an  intention  on  the  part  of  the 
testator  to  give  Lord  Charles  only  a  Uznited  interest 
and  not  an  estate  tail.  It  is  said  that  he  takes  an 
estate  tail  by  virtue  of  the  rule  in  Wild's  case,  6  Bep. 
17,  but  that  rule  does  not  apply  to  a  casa  like  the 
preaent,  where  the  gift  to  the  son  is  immediate,  but 
the  gift  to  the  issue  is  a  future  contingent  gifc. 
There  is  no  gift  of  an  estate  tail  here  at  all,  but  tnere 
is  a  plain  intention  to  give  this  property  in  succession. 

They  referred  to  JSyng  v.  Byng,  10  W.  R.  633,  10 
H.  L.  Cas.  171. 

JJaldane,  K,G.,  Vauglian  Hawkins,  and  Benn,  for  the 
defendant.— Upon  the  construction  of  the  will, 
independently  of  the  rule  in  tShelley*s  case,  1  Bep. 
936,  a  special  estate  tail  descended  to  Lord  Charles 
which  he  could  have  bured  whether  issue  were  bom 
or  not.  Page  v.  Hayward,  2  Salk.  570,  really  decides 
this  case. 

Toey  also  referred  to  Eoe  dem.  Dodson  v.  Grew,  2 
Wilfl.  322  ;  Bowen  v.  Lewis,  9  App.  Cas.  890.  33  W.  B. 
Dig.  245 ;  Van  GruUen  v-  Foxwell,  46  W.  B.  426. 
[1897]  A.  C.  658;  Roddy  v.  Fitzgerald,  6  H.  L.  Cas.  823 ; 
Preston  on  Estates,  vol  2,  p.  412 ;  Feame  on  Con- 
tiogent  Bemainders,  p.  423  (10th  ed.)* 

JSady,K*C.,  replied. 

Lord  Alyerstone,  L.C.J. — In  this  case  I  think 
Buckley,  J.,  has  arrived  at  the  right  conclusion,  and  I 
doubt  whether  I  could  add  anything  which  would  be 
of  assistance  to  anybody  beyond  what  appears  iu 
Buckley,  J.'s,  judgment ;  but  inasmuch  as  the  case  is 
one  of  coosiderable  importance,  and  certainly  raises  a 
very  interestiDg  point  of  law,  I  think  I  ought  to  give 
the  reasons  I  have  formed  for  concurnog  in  his 
judgment. 

The  short  point  which  arises  is  this :  In  the  year 
1851,  L^rd  Cnarles  Clinton  executed  a  disentailing 
deed.  It  is  said  that  at  that  time  he  had  only  a 
life  interest,  or,  at  any  rate,  tbat  he  had  not  an  estate 
tail.  Buckley,  J.,  has  held  that  on  the  true  construc- 
tion of  the  fifth  codicil  Lord  Charles  took,  not  a  mere 
life  interest,  but  an  estate  in  special  tail  male.  I 
think  it  would  be  convenient  if  I  say  what  I  have  to 
say  upon  tbe  authorities  before  I  come  to  the  con- 
struction which  I  put  upon  the  codicil  itself,  because 
it  seems  to  me  that  in  this  oiue,  as  I  suppose  in 
nearly  every,  if  not  every,  othej^  will  case,  we  have  to 


gather  the  intent  from  the  words  that  the  testator 
has  used. 

Now  I  do  not  wish  to  go  so  far  as  to  say  that  Patft 
V.  Hayward  is  an  authority  conclusive  upon  the  poim. 
It  seems  to  me  to  be  an  instance  of  the  way  in  which 
a  wiU  containing  not  dissimilar  provisions  is  to  be 
ooDstrued.  I  need  not  read  the  words  of  that  will 
again;  they  appear  from  the  report  and  have  been 
referred  to  in  Buokley,  J.'s,  judgment,  and  in 
the  text-books  to  which  referenoe  has  been 
made.  The  court  came  to  the  conclusion  upon 
the  words  there  that  the  estate  devised  to  Msry 
was  a  good  estate  tail,  and  so  was  the  estate  to 
Elizabeth,  but  it  was  an  estate  in  special  tail— it  wis 
to  the  heirs  male  begotten  of  her  oody  by  a  Searle, 
and  they  further  resolved  this,  which  seems  to  me  to 
be  of  importauce,  that  the  words  *'upon  condition," 
l^oogh  they  are  express  words  of  condition,  should  be 
taken  to  be  a  limitation.  Therefore  I  think  the  coart 
only  got  at  the  particular  estate  tail  whioh  they  held 
Mary  had,  by  looking  at  the  subsequent  words  which 
they  coostrued  as  words  of  limitation,  or,  at  I  under- 
stand, words  which  define  the  estate  that  Mary  got. 
It  is  perfectly  true  that  in  the  third  resolution  thej 
say  that  the  estate  tail  of  Miry  and  Eliz^ibeth,  or 
either  of  them,  does  not  cease  by  marrying  one  that 
is  not  a  Searle,  for  the  remainder  over  was  in  defaak 
of  both  conditions,  and  in  the  meantime  the  estate 
was  limited  to  her  and  the  heirs  male  of  her  body. 
It  seems  to  me  that  that  is  only  a  conclusion  that 
follows  frokn  the  fact  that  they  had  previously  foand 
upon  the  words  of  the  will  that  Mary  had  a  speciil 
estate  tail. 

Then  with  regard  to  the  caie  of  Dodson  v.  Grerr, 
2  Wilp..  at  p.  322.  Again  I  wish  to  say  that  I  di 
not  wish  to  be  thought  to  suggest  that  it  is  an 
authority  conclusive  of  this  case,  but  it  does  again 
seem  to  be  a  case  in  which  the  court  looking  at  the 
whole  will  came  to  the  condition  that  there  wai  an 
estate  tail,  and  for  reasons  which  I  thiok  to  be  applic- 
able, if  I  may  use  no  stronger  expression,  to  this 
particular  will.  The  court  therd  thought  that  of  tvo 
intentions  both  could  not  be  carried  out,  there  being  a 
doubtful  expression,  an  estate  being  given  for  life  to  the 
testator's  nephew  George,  and  »f  ter  his  deccibie  to  the 
issue  male  ot  his  body  lawfully  begotten.  The  court 
came  to  the  conclusion  that  the  words  as  to  issue 
m»le  were  so  strong  that  they  showed  the  general 
intention  was  that  there  should  be  an  estate  tail,  aad 
that,  therefore,  they  must  over-ride  the  parricoltr 
words  which  would  have  indicated  only  a  life  estate 
in  George.  Of  course  they  did  attach  great  import- 
ance to  the  use  of  the  word  **  issue  "  in  the  will.  ^^^ 
were  of  opinion  that  the  testator  used  the  word 
**  issue*'  in  the  will  as  indicating  by  the  use  of  sndi 
term  what  may  be  called  a  legal  intention,  and, 
th-refore,  in  that  case— that  again  being  a  <^^^  ^ 
which  there  was  something  that  might  be  construed 
as  a  condition — the  court  cama  to  the  condosion 
that  there  was  an  estate  tail  iu  the  person  who  other- 
wise  would  have  been  the  tenant  for  life. 

Lastly,  I  want  to  fay  a  word  abdut  Jioidy  ▼• 
Fitzgerald,  I  am  not  surprised  to  lee  that  the  learned 
common  law  judges  were  equally  divided — they  wflfj 
not  really  equally  divided,  because  Baron  Martin  did 
not  give  a  judgment  because  he  was  interested  ui 
some  previous  case  which  would  have  been  affeoted  by 
the  judgment,  but  I  notice  that  Lord  WensleydaWi 
one  of  the  learned  lords,  observed  that  the  judges 
would  have  been  equally  divided  had  Baron  Martm 
given  his  opinion. 

That,  to  my  mind,  is  one  of  iha  cases  in  which  iti' 

very   difficult  to  say  that  any  ordinary  individo** 

reading  that  will  would  have  ccm)  to  thac  conclusioni 

I  looking  at  tiie  power  that  was  given  to  t^e  man  to 
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appoint  as  bethonght  fit  to  cbildrea ;  and  again,  I  do 
not  tbink  tbat  case  is  wbat  I  may  call  an  antbority 
whiob  is  concloiive.  I  think  it  is  very  important, 
because  it  shows  how  far  the  Honse  of  Lords  thought 
it  tight  to  go  in  giving  effeot  to  the  word  "  ifsue/* 
and  in  giving  effeot  to  words  which  in  that  will  would 
prima  facie,  and  but  for  the  existence  of  the 
subsequent  direction,  have  been  held  to  confer  an 
estate  for  life.  I  think  Mr.  Yaughan  Hawkins  is  at 
any  rate  justified  in  saying  tbat  it  does  limit  to  a  very 
large  extent  any  construction  we  might  put  upon  the 
words  "  issue  male,'*  which  are  also  found  in  tbis  will. 

Now  that  being  the  state  of  the  cases  which  Buckley, 
J.»  has  thought  material,  and  which  I  thick  are 
material  as  affording  a  guide  in  laying  dowa  the 
principles,  although  not  oondusiTe,  I  now  go  back  to 
say  in  a  very  few  words  why  I  consider  tbis  codicil 
confers  an  estate  taiL 

It  is  a  curioutly  drawn  codicil.     I  think  one  great 

answer  to  the  main  argument  of  Mr.  S  win  fen  Eady  is 

that  be  presumes  in  the  whole  of  his  argument  that 

there  is  a  bequest   in  the  first  instance  to  the  son 

Charles  of  all  the  estates,  and  savers  that  from  what 

oomes  afterwards.    He  referred  only  indirectly  to  the 

28th  section  of  the  Wills  Act.    I  would  only  note  in 

passing  that  that  only  says  that  '*  where  real  estate 

shall  te  devised  to  any  person  without  any  words  of 

limitation  such  devise  shall  be  construed  to  pass  the 

fee  simple  or    other  life  estate    unless  a  contrary 

intention  appears  by  the  will."    I  think  that  the 

reasonable    construction    of    this    codicil    is    what 

Buckley,  J.,  has  put  upon  it.    The  testator  began 

by  saying  what  he  was  going  to  do  with  his  estates ; 

bie  was  going  to   bequeath   them  to  Charles,  and, 

of  course,  if  that  had  stood  alooe   Charles   would 

have   had  them  absolutely   after   the    Wills    Act. 

Then  there  are  some  intermediate  words  as  to  there 

being  mortgages,  and  as  to  there  being  a  right  to  sell, 

or  power  of  sale,  and  as  to  giving  Lord  Lincoln,  the 

eldeit  son,  the  power  to  purchase  the  estates.     Then 

I  ihmk  the  scheme  of  the  codicil  is  to  pick  up  again 

what  was  to  be  done  with  the  property  which  is  first 

referred  to,  because  there  is  a  direction  tbat  the  money 

vrhick  is  to  take  the  place  of  one  property  is  to  go 

with  the  limitations  of  this  will.      I  read  that  as 

picking  up  again  the  sentence   which   commenced 

with  the  words  '*  I  bequeath  to  Charles  " — that  is  to 

say,  to  my  son  Charles — '*if  he  marries  a  fit  and 

worthy  gentlewoman  and  has  issue  male,  to   such 

issue  male  and  their  male  descendants."     Now  it  was 

not  disputed  that  there  would  be  an  estate  tail  in 

the  issue ;   at  least  it  was  not  substantially  disputed. 

The  real  question,  and  the  important  question,  we 

have  got  to  consider  is,  Do  those  words  constitute  an 

estate  tail  in  Charles  P    I  do  not  think,  speaking  for 

myself,  if  the  words  had  been  '*  to  my  son  Charles  if 

he  marry  a  fit  and  worthy  gentlewomau  and  has 

issue  m^e,"  and  if  there  had  not  been  a  previous 

difficulty  raised  by  the  gift  to   Charles,    the  caee 

would  have  been  arguable ;  but  I  think,  looking  at 

the  sentence  as  a  whole,  it  is  quite  clear  that  he  was 

»pea1dng  throughout  of  the  limitations  in  his  will, 

and  meant  to  limit  tbe  estate  whether  it  was  the 

estate  which  he  bequeathed  or   the    money  which 

represented  the  estate  to  his  son  Charles  and  to  his 

issue  male  after  him  if  he  married  a  fit  and  worthy 

gentlewoman.    Therefore,  I  think  that  the  same  line 

of  reasoning  on  which  the  learned  judges  in  the  three 

cases  which  I  have  referred  to  came  to  the  conclusion 

that  those  words  were  sufficient  to  confer  an  eatate  tail, 

and  not  a  mere  life  estate  or  other  estate,  is  equally 

cogent  to  bring  us  to  the  conclusion  that  Buckley,  J., 

arrives  at. 

Vauohan  Williams,  L.J.— I  have  come  to  the 


same  conclusion.  The  case  is  a  difficult  one,  but  after 
all  it  is  a  case  in  which  we  have  to  construe  the  terms 
of  a  particular  will,  and  it  is  not  a  case  in  which  we 
have  to  lay  down,  accordiog  to  my  understanding  of 
the  esse,  any  general  rule ;  and  that  being  so,  I  am 
content  to  deliver  judgment  now  without  further 
consideration.  I  ffive,  as  I  thick  one  ought  to  do  in 
such  a  case — that  is,  in  the  case  of  the  construction  of 
a  will  of  doubtful  terms — all  weight  to  the  conclusion 
which  has  beflu  arrived  at  by  tbe  judge  of  first 
io  stance,  and  I  am  not  prepared  to  differ  from  his 
coo  elusion.  Bat  I  say  of  this  case,  as  Lord  Oranworth 
says  of  all  such  cases  in  Roddy  v.  Fitzgerald  upon  p. 
871:  *'I  must  begin  by  saying  that  the  decision 
of  these  cases  is  never  very  satisfactory  because 
one  caunot  but  feel  that  the  real  intention  which 
the  testator  had  in  view  is  very  frequently  defeated 
instead  of  being  carried  into  effect,  but  the  duty  of 
the  court  is  only  to  interpret  the  language  of  the  will 
attendiog  to  certain  well-known  rules  or  canons  of 
construction."  I  have  no  inclination  to  favour  such 
rules  one  jot  moie  than  previous  authority  compels 
me  to  favour  them,  because  I  am  very  strongly  of 
opinion  that  such  rules  have  a  very  constant  tendency 
to  prevent  the  courts  that  have  to  construe  wills  from 
giving  effect  to  what  Is  often  the  obvious  intention  of 
the  testator  so  far  as  his  words  are  concerned;  if  one 
leaves  out  of  consideration  the  technical  meaning  or 
the  technical  canon  of  construction  which  judges  have 
thought  fit  to  adopt,  and  whidi  very  often  is  not 
present  to  the  mind  of  the  testator  at  all,  even  though 
that  testator's  will  may  have  been  drawn  with  the 
assistance  of  a  professional  lawyer. 

I  make  these  observations  here  because  it  seems  to 
me  that  It  is  very  difficult  to  doubt  in  the  present 
case  but  what  one  is  defeating  by  the  conclusion  to 
which  one  comes  the  manifest  intention  of  tbe 
testator.  Can  anyone  doubt  that  Hie  real  object 
of  this  testator  was  to  cut  out  of  his  inherituice 
a  son  of  whose  conduct  he  did  not  approve, 
and  to  substitute  for  him  one  after  the  other  his 
ycimger  sons  and  their  descendants  one  after  the 
other  in  succession  taking  estates  taiL  That  was,  so 
far  as  I  can  see,  the  plain  intention  of  this  father,  and 
we  are  putting  a  construction  upon  this  will  which 
facilitated  the  very  contrary  happening,  and  in  fact 
has  led  to  the  very  contrary  happening,  because  we 
are  holding  that  all  these  estates  tail  might  be  barred 
by  suffering  a  recovery  ia  the  way  in  which  they  have 
been  barred,  and  by  that  means  the  general  intention 
of  the  testator  would  be  utterly  defeated.  But  stiU, 
as  Lord  Cranworth  says,  the  duty  of  the  court  is  only 
to  interpret  the  language  of  the  will  according  to 
certain  well-known  canons  of  construction,  and  we 
have  to  determine  here  according  to  those  canons  of 
construction  whether  the  children  here  take  as 
purchasers,  or  whether  they  really  take  under  the 
limitation  established  by  the  user  of  the  words  **  issue 
male."  Before  I  have  done  with  that,  I  want  to  say 
this  with  regard  to  some  authorities  that  have  been 
cited — I  am  going  to  base  my  decision  on  Boddy 
V.  Fitzgerald,  I  of  coursa  do  not  say  that 
strong  arguments  might  not  be  based  on  the  other 
authorities  which  have  been  cited.  My  lord  has 
expressed  very  strongly  his  view  that  an  argument 
may  be  based  upon  those  authorities,  but  I  do  wish  to 
say  one  word  about  one  of  them.  So  far  as  Page  v. 
Bayward  is  concerned,  you  start  with  the  creation  of 
a  plain  estate  tail  in  respect  of  the  issue  begotten  of 
the  body  of  Mary  Price.  Now,  having  got  those 
words  you  go  on,  and  you  get  words  which  not  only 
prima  fade  are  conditions,  but  which  are  by  the  very 
terms  of  the  will  expressed  to  be  conditions  ;  and  then 
it  was  held  that  notwithstanding  that — that  is  to  say, 
notwithstanding  the  words  being  express 


^t 


86 


THE  WEEKLY  REPORTER. 


[I>eo.  7, 1901.1 


Vol.  L. 


CoiTBT  OF  Appeal. 


Pblham  Glutton  v.  Duke  of  Nswoastlb. 


Court  of  Appeal. 


oondition,  the  words  might  be  taken  as  a  limitation. 
It  was  a  very  strong  thmg  to  do  that  in  that  case — 
at  least  so  it  seems  to  me ;  but  it  is  not  to  be  forgotten 
that  it  was  a  case  in  which  there  clearly  was  an  estate 
tail  immediately  upon  the  death  of  Nicholu  Bearle, 
and,  therefore,  the  question  was  really  not  a  question 
merely  of  construing  the  condition  as  a  condition  on 
the  happening  of  which  there  was  to  come  into 
existence  on  the  death  an  estate  tail,  but  a  question 
of  the  application  of  a  condition  which  was  a  con- 
dition to  defeat  the  estate  tail.  If  one  looks  at 
the  resolution  one  sees  that  the  third  resolutiou  says 
that  the  estate  tail  of  Mary  and  Elizjtbeth  or  either 
of  them  does  not  cease  by  marrying  one  that  is  not  a 
Searle.  Therefore,  it  is  obvious  that  you  have  got  an 
estate  taU  wholly  independently  of  the  words  of  that 
condition,  and  then  what  is  said  is,  having  got  an 
estate  tail  wholly  independently  of  that  condition,  are 
we  to  treat  the  words  which  formally  are  con- 
ditioDal  as  conditional,  or  as  words  of  limitation  P 
And  it  is  said,  having  regard  to  that  fact,  that  yoa 
start  with  an  estate  tail,  that  you  are  in  such  a 
case  entitled  to  treat  the  words  as  words  of  limitation 
and  not  as  a  condition.  I  do  not  say  tihat  that 
prevents  the  case  applying.  I  have  not  thought  it 
out  sufficiently  to  B«e  whether — the  judgment  is  very 
short — ^the  terms  of  the  resolution  are  suoh  as  make 
it  a  oasA  of  general  application,  but  I  do  say  that 
that  difficulty  made  me  look  about  to  see  whether 
there  were  aoy  more  cogent  reasons  than  the  applica- 
tion of  that  case  which  would  lead  me  to  the  same 
oondnsion. 

Now  with  regard  to  the  case  in  2  Wils.  of 
Dodaon  y.  Oreiv  I  waut  to  say  that  there  Wilmot, 
C.  J.,  decid<»s  the  whole  caso  upon  the  intention  of  the 
testator.  He  points  out  that  the  testator  really  has 
made  an  inconsistent  will  and  that  you  cannot  carry  it 
out  as  a  whole.  He  then  looks  about  for  what  he 
calls  the  general  intention,  and  for  what  he  calls 
the  particular  intention,  and  then  he  proceeds  to 
say  that  no  one  can  doubt  what  that  general  intention 
was,  and  that  yon  cannot  ce^ry  that  out  unless  you  so 
construe  the  words  as  to  create  an  estate  tail.  That 
is  what  seems  to  me  to  have  been  the  intention  of 
the  judgment  of  Wilmot,  O.J.  Ther,  having  arrived 
at  that  conclusion,  the  Chief  Justice  said  the 
word  "  issue  *'  is  either  a  word  of  purchase  or  a 


word  of  limitation  as  would  best  effectuate  the 
intention  of  the  testator.  It  is  a  plural  word,  and 
takes  in  all  the  sons  of  George  Grew,  and  the  words 
**  issue  male  of  his  body  and  heirs  male  of  the  body 
of  such  issue,"  mean  only  that  they  were  not  all  to 
take  at  a  time — that  is,  not  to  take  distributively,  but 
in  Buccessioo,  as  if  he  had  said  for  ever. 

Having  said  that  much  about  those  two  cases,  let 
me  pass  on  to  Roddy  ▼.  Fitzgerald*  As  I  understand 
that  case  it  is  a  very  strong  case  to  show  that  the 
prima  facie  meaning  of  the  word  **  issue  '*  is  such  that 
it  is  a  word  of  limitation,  and  not  a  word  of  purchase, 
and  I  so  read  the  word  here ;  and  it  seems  to  me  that 
when  once  you  read  the  word  in  that  way  and  add  to 
it  the  clause  which  is  f oand  afterwards  —that  is  to 
say:  ''to  bis  son  Charles  if  he  married  a  fit  and 
worthy  gentlewoman  and  had  issue  male,  to  such  issue 
male  and  their  male  descendaQts,  in  failure  of  which  ** 
— and  then  comes  the  limitation  in  favour  of  the 
testator's  son  Thomai  and  a  series  of  other  limitations, 
and  I  do  not  think  it  was  denied  that  each  of  them  in 
that  sequence  subsequent  to  that  first  one  create  an 
estate  tail.  In  that  state  of  things,  having  got  the  word 
"  issue  "  used  in  that  sense,  and  this  clause, "  in  failure 
of  which,"  it  looks  very  much  as  if  Roddy  v.  Fitzgerald 
applied  exactly.  But  Mr.  S  winfen  Eady  says,  '*  No,  it 
does  not,"  because,  although  you  have  got  the  word 
"  issue  "  used  as  a  word  of  limitation,  and  it  is  necessary 


to  look  at  '*  issue  "  exactly  as  if  it  were  heirs  of  the 
body,  and  although  you  hifiTe  got  in  this  case,  as  in 
Roddy  T.  Fitzgerald,  the  condition  or  the  pronsion 
'*  in  failure  of  which  issue,"  yet  he  says,  "  The  word 
'  issue '  in  respect  of  which  there  might  be  a  failure 
there  refers  to  a  general  failure  of  issue,  and  here  it 
is  not  of  general  failure  of  issue,  but  it  is  somethiai; 
more  limited."  I  am  afraid  I  do  not  understand  tOe 
meaning  of  that  observation.  As  to  the  issue,  thi-re 
is  a  limitation  that  if  he  married  a  fit  and  worthy 
gentlewoman  and  had  issue  male,  to  such  male  iBsae 
and  their  male  descendants,  I  do  not  see  aoytaing 
in  that  which  prevents  the  same  argument  arising  » 
would  arise  from  the  failure  of  general  issue.  Bat  I 
suppose  I  have  not  duly  appreciated  that  ariruiueat. 
At  all  events,  I  am  perfectly  clear  myself  in  this  ciss 
there  is  nothing  in  the  words  ''  issue  male  and  their 
descendants  "  which  gives  anything  to  Mr.  Swiofeu 
Eady's  clients  as  purchasers.  I  say  that  I  have  come 
to  that  conclusion  upon  consideration  of  the  argu- 
ments which  have  been  addressed  to  us.  Having  8*td 
that,  I  have  only  one  more  observation  to  make,  sad 
that  is  this,  that  I  do  not  read  the  words  folio  tnog, 
'4f  he  marry  a  fit  and  worthy  gentlewoman  aod 
have  issue  male,"  as  words  which  create  a  condition 
at  all.  It  seems  to  me  that  the  whole  of  those  words 
are  words  of  limitation  and  not  of  condition.  Haying 
said  that  I  do  not  think  I  can  usef  ally  add  anything. 

BoMER,  L.J. — I  also  think  that  Buckley,  J.,  has 
put  a  right  construction  upon  this  codicil,  and  I  need 
only  add  a  few  remarks  to  what  has  already  been 
said. 

In  the  first  place,  I  think  that  the  reference  in  the 
codicil  to  the  marriage  of  Charles  with  a  fit  and 
worthy  gentlewoman  is  not  a  condition  properly  so 
called,  and  that  Charles  takes  bome  estate  in  thH 
property  devised,  whether  he  marries  as  mentioned 
in  the  codicil  or  not.  The  case  of  Page  ▼•  Ilayward  is 
a  strong  authority  to  support  that  view ;  indeed,  thst 
was  a  much  stronger  cise  in  that  direction  than  the 
present.  Nor  do  I  think  that  according  to  the  tni« 
construction  of  this  codicil  there  was  a  gift  in  fee  to 
Charles  with  an  executory  devise  over  in  cast)  be 
married  as  provided  and  left  male  issue  hy  that 
marriage.  The  codicil  clearly  speaks  of  the  vdrious 
successive  gifts  as  being  by  way  of  limitation,  and 
where  the  court  can  give  effect  to  gifts  in  a  will  such 
as  are  found  in  this  codicil  by  way  of  legal  remainden 
the  court  will  prefer  to  do  so  rather  than  treat  the 
gifts  as  arising  by  way  of  executory  devise.  That 
being  so,  it  appears  to  me  that  there  are  lef  c  but  two 
possible  oonstructions  of  this  codiciL  Fir«t,  that  the 
codicil  created  a  gift  to  Charles  in  special  tail  mal** ; 
or,  secondly,  that  it  created  a  gift  to  Charles  for  life 
with  remainder  to  certain  of  his  male  issue  by  the 
marriage  mentioned  as  purchasers  in  tail  male.  Nov 
of  these  two  possible  constructions  I  think  the  first  i) 
the 'true  one.  By  that  you  can  give  effect  to  what 
appears  to  me  the  true  intent  of  the  testator,  without 
adding  or  implying  anything  that  is  not  stated  on  the 
face  of  the  codicil.  I  think  that  the  intent  wms  so 
far  as  possible  to  give  such  an  estate  to  Charles  as 
would  on  his  death  if  he  bad  married  as  provided  p^^s 
to  his  male  issue  b^  thn  marriage  in  the  ordiuar/ 
course  of  succession,  and  that  it  was  only  on  nltiatat^ 
failure  of  that  issue  that  t^o  next  gift  was  to  take  •  ^*^' 
by  way  of  remainder.  In  his  limitation  the  testator 
uses  the  word  **  issue,"  which  is  a  word  of  well- 
known  legal  import,  and  one  peculiarly  apt  and  proper 
to  create  an  estate  tail.  Moreover,  when  the  wordintr 
of  the  remainder  given  to  the  son  Thomas  af  rer  the 
determination  of  the  estate  given  to  Charles  and  his 
issue  is  considered  it  is  clear  that  the  testator  regarded 
Thomas's     issue   by    the    marriage      indicated  as 
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f ucceeding  by  virtae  of  the  estate  given  to  Thomas, 
and  I  thiak  it  is  plain  on  this  codicil  that  at  any  rate 
the  estate  given  to  Thomas  was  an  estate  in  special 
tail  male,  and  I  cannot  thiok  that  the  testator 
intended  the  estate  given  to  Charles  to  be  difierent  to 
that  which  was  to  be  given  to  Thomas  if  Thomss 
auoceeded. 

On  the  other  hand,  the  seco&d  oonstniotion  which  I 
have  mentioned  above  gives  rise  to  considerable 
difficulty.  In  the  first  plaoe  it  i«  noticeable  that  Uie 
testator  does  not  expressly  give  to  Charles  an  estate 
for  life,  and  I  do  nor  think  we  ooght  to  imply  such  a 
limitation,  the  court  not  beiog  obliged  to  do  so. 
Whether,  if  the  testator  had  used  the  words  '*  estate 
for  life  "  in  describing  the  interest  given  to  Charhs, 
that  would  have  been  sufficient  for  the  appellant's 
pnrposes  we  need  not  consider.  Secondly,  though  it 
is  tnie  that  the  testator  speaks  of  the  male  deicendants 
of  the  male  issue  of  Charles  by  the  particular  marriage, 
and  that  it  is  unnecessary  to  do  that,  if  the  gift 
was  to  Charles  in  special  tail  ma]e,  yet  we  know  tbat 
testators  often  do  add  unneccisary  words,  and  if 
the  testator  in  speaking  of  Charles's  male  issue 
intended  to  give  them  an  estate  tail  as  purchasers  the 
question  arises,  which  of  the  issue  are  meant  to  be 
purdbasers.  It  is  said  the  sons  of  Charles  only.  But 
the  testator  has  not  said  so,  aud  I  do  not  see  why  the 
oourt  should  imply  it  unnecessardy,  nor  do  I  think 
he  oan  be  taken  to  have  meant  that  all  the  issue  living 
at  Charles's  death  should  be  regarded  as  purchasers. 
He  has  not  siiid  so,  and  I  do  not  think  he  could  have 
intended  sons*  sons  to  take  simultaneously  as 
purchasers.  Moreover,  the  gift  over  is  on  failure  of 
all  the  male  issue,  and  their  male  descendants, 
and  I  do  not  see  why  the  court  should  be  driven 
unnecessarily  to  suppose  he  implied  cross -reaiainders 
in  tail.  I  think  that  the  limit «t ions  of  this  codicil 
are  more  simply  and  properly  carried  out  by  holding 
that  there  is  a  gift  r.o  Charles  in  special  tail  male  as 
decided  by  Buckley,  J.  It  is  true  that  by  reason  of 
the  fact  that  a  special  estate  tail  can  be  bsrred  the 
testator's  iotention  may  in  one  seuse  be  defeated, 
but  it  is  only  because  that  is  iho  legal  effect  of  a 
•pedal  tail  male,  and  a  consideration  of  that  kind, 
that  such  an  estate  can  be  barred,  cannot  possibly 
affect  in  the  eyes  of  the  court  the  legal  effect  of  the 
virords  which  the  testator  has  used  ia  this  codiciL 
For  these  reasons  I  agree  in  thinfting  that  the  appeal 
snould  be  dismissed. 

Solicitors,  Blair  A   W,  B,  Girliwj;    Jiichard    Smith 
&  Soria,  for  Marshal  is  cD  Bate,  East  Ketford. 


Ktgll  iftowt  o(  9u0tice. 
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Kekewich,  J.  j 

RlOHAEDS  v.   De  WiNTON. 

BiCHARDS  V.  Evans,  (a.) 

Common — Compulsory  purchase — Extinction  of  common^ 
able  rights  —  Compensation — A pportionment — JuriS' 
diction — Lands  Clauses  Consolidation  Act,  1845  (8  <fe 
9  VicL  c.  18).  88.  102,  103,  lO^—Inclosure  of  Land 
Act,  1854  (17  c6  18  Vict.  c.  97),  S9.  15,  IG,  17. 

Where  common  lands  have  heen  taken  compidsorily  for 
public  purposes,  aiid  a  committee  of  commoners  has  been 
duly  appointed  under  section  102  of  the  Lands   Clauses 

(a  )  Beported  by  C.  W.  Mead,  Esq.,  Barrister-at- 

Law. 


Consolidation  Act,  1845,  and  has  received  tJie  compensa^ 
Hon  money,  the  court  has  no  jurisdiction  to  interfere  in 
dtterminimj  who  are  the  persons  interested  in  such  money, 
as  machinery  for  determining  them  has  been  provided  by 
the  various  Acts  of  Parliament  relating  to  the  subjects 

The  Merthyr  Tydvil  Urban  District  Council,  under 
the  powers  conferred  bv  the  Merthyr  Tydvil  District 
Council  Waterworks  Act,  1895,  had  taken  certain 
portions  of  two  commons  for  constructing  their 
waterworks.  This  Act  incorporated  the  Land  Clauses 
Act  and  al«o  extended  the  application  of  section  2  of 
the  Commonable  Bights  Compensation  Act,  1882,  by 
enlarging  the  list  of  improvements  in  which  the 
money  so  paid  might,  by  the  desire  of  the  commoners, 
be  expended. 

By  two  agreements  dated  the  I8th  of  May, 
1895,  the  council  had  agreed  with  D.  T. 
Jefferys,  as  agent  for  the  couimoners  of  the  two 
commons,  to  pay  £40  per  acre  for  the  extinction  of 
the  commonable  rights.  Meetmgs  of  the  commoners 
had  been  duly  convened  and  held,  and  the  defendants 
had  been  appointed  committees  of  the  respective 
parishes.  The  committees  had  ratified  the  agree- 
ments of  the  18th  of  May,  1895,  and  had  in  their 
hand  the  moneys  paid  by  tne  council  for  the  extinc  - 
tion  of  the  rights. 

The  plaintiff  claimed  a  declaration  that  he  was 
entitled  to  these  sums  as  sole  commoner. 

The  defendants  raised  the  objection  that  the  court 
had  no  jurisdiction  to  entertain  the  action. 

Warrington,  K,C.y  and  B.  Rowlands,  for  the  plaintiff. 
— ^These  commons  have  been  taken  for  public  purposes, 
under  section  104  of  the  Lands  Clauses  Consolida- 
tion Act,  1845  ;  the  committee  are  authotized  to  enter 
into  an  agreement  with  the  promoters  to  receive  the 
compensation  money,  and  to  apportion  it  among  the 
persons  interested.  The  court  has  power  under  that 
Act  to  decide  who  are  the  persons  interested :  Fox  v. 
Amliurst,  L.  B.  20  Bq.  403,  24  W.  B.  Dig.  134. 

8,  jT.  Evans,  K,C,  and  R,  J.  Parker,  for  the 
defendants. — ^The  committee  was  elected  by  the  per- 
sons having  commonable  rights  over  the  land,  it  is 
part  of  the  plaintiff's  case  that  this  committee  has 
been  duly  elected,  and  he  cannot  now  be  heard  to  say 
that  he  is  the  only  commoner.  This  action  is  noc 
maintainable,  as  the  committee  have  to  decide  who 
are  the  persons  entitled,  and  in  case  of  dispute  the 
matter  must  be  referred  to  the  Board  of  Agrioultur**. 
[Kekkwich,  J.,  referred  to  Nash  v.  Coombs,  16  W.  B. 
(563,  L.  B.  6  Eq.  51.] 

Warrington  in  reply. — ^The  Acts  are  silent  as  to  the 
way  in  which  the  persons  interested  are  to  be  asoer- 
tuined,  and  there  is  no  machinery  for  determining 
who  are  the  proper  persons  qualified  to  vote  at  the 
meeting  to  deternune  to  which  of  the  improvements 
mentioned  in  the  Act  the  money  may  be  laid  out. 
The  coart  therefore  has  jurisdiction  to  interfere  in 
settling  these  questions. 

Kekbwich,  J. — Notwithstanding  the  difficulty 
and  novelty  of  the  question  falling  for  decision,  I  do 
not  think  I  shall  gain  anything  by  deferring  judg- 
ment. 

Now,  what  is  the  question  ?  The  plaintiff's  counsel 
has  pointed  out  in  his  reply  that  there  is  no  machinery 
for  determining  who  are  the  proper  persons  to  say 
whether  or  not  this  money  shall  be  laid  out  in  some 
of  the  improvement  purposes  which  are  sanctioned  by 
the  general  and  special  Acts  of  Parliament.  This  is 
a  singular  omiasion,  and  what  it  would  be  right  to 
do,  it  the  question  were  now  before  me  whether  the 
money  be  laid  out  in  that  manner  or  not,  I  need  not 
vauie  tx>  determine.  That  is  not  the  question  which 
I  bave  to  consider.    The  plaintiff  claims  as  his  the 
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whole  of  the  mone^  in  the  hands  of  the  defendants, 
who  are  the  committee  or  committees  appointed  under 
the  provisions  of  the  Land  Clanses  Consolidation  Act, 
1845.  I  shall  speak  of  them  as  the  committee  for  the 
sake  of  simplicity,  because  though  they  are  two  for 
the  purposes  of  the  present  action  they  both  stand  in 
exactly  the  same  position.  At  present  the  plaintiff 
daims,  not  that  the  money  should  be  laid  out  in 
improvement  purposes,  but  that  it  should  be  paid  to 
him  because  he  is  the  sole  commoner.  It  is  a 
strange  phrase,  but  still  that  is  his  position.  The 
committee,  on  the   other  hand,  say  that  they  are 

Srepared  to  do  their  duty,  that  it  is  for  them  to 
etermine,  and  they  are  prepared  to  determine  for 
themselves,  whether  he  is  or  not ;  or  if  it  becomes 
a  question  which  they  cannot  properly  determine, 
that  the  Act  provides  machinery  by  which  that 
can  be  determined  by  a  competent  tribunal.  That 
is  the  question  which  I  must  determine — ^namely, 
whether  I  ought  to  intervene — in  fact  whether  I  have 
any  power  or  right  to  intervene — ^bstween  the  plaintiff 
and  the  conmiittee,  and  say  that  the  committee  is  not 
to  do  its  duty  and  fulfil  the  obligations  cast  upon  it  by 
the  Acts  of  Parliament.  Now  what  are  these  obliga- 
tions P  The  fascicaluB  of  clauses  under  the  head  of 
conmion  lauds  ia  the  Lands  Glauses  Consolidation 
Act,  1845,  runs  from  sections  99  to  107,  and  except 
one  particular  provision— to  which  I  shall  presently 
refer^  there  is  no  ocoaiion  to  go  through  them  in 
detail.  The  Act  contemplated  ttiat  in  the  course  of 
taking  lands  for  the  purposes  of  railwavs  and  other 
public  works  the  promoters  of  the  undertaking — as 
they  are  always  called — would  have  to  buy  up 
common  rights,  and  those  who  have  had  any  experience 
in  such  matters  know  very  well  that  the  Legislature 
was  well  advised  in  providing  for  such  a  state  of  facts, 
because  it  has  occurred  often  and  must  occur  again 
and  again  so  long  as  public  works  are  authorized  by 
statute — ^that  is  to  say,  compulsory  powers  are  vested 
in  public  bodies.  8o  that  the  Legislature  provided,  in 
short,  that  there  being  no  trustees,  as  is  often  the 
case  when  lands  are  taken  compulsotily,  or  no  tenant 
for  life,  still  less  any  tenant  in  fee  who  can  make  a 
bargain,  something  must  be  done  to  ascertain  what 
money  should  be  paid  for  the  acquisition  of  commoa 
rights,  and  the  Legislature  provided  that  a  meeting 
should  be  summoned  of  those  who  claimed  to  be  inter- 
ested, and  they  were  to  determine  what  should  be  done. 
They  would  appoint  a  oommittee  and  the  committee 
were  authorized  to  make  a  bargain  binding  upon  the 
commoners  and  to  receive  the  mooey.  It  was  not  at 
all  difficult  machinery,  by  no  means  complicated,  and 
fairly  straightforward.  No  doubt  it  was  contemplated 
that  it  would  work  very  well  because  in  most  cases 
there  is  not  any  serious  doubt  who  are  the  commoners. 
Then  the  committee  haviag  been  appointed  and  having 
made  their  bargain  with  ^e  promoters  of  the  under- 
taking, of  course  the  money  which  they  had  received 
had  to  be  distributed  in  some  way  or  another  among 
those  whom  the  committee  represented,  and  section 
104  of  the  Lands  Clauses  Consolidation  Act,  1845, 
provides  thus :  "  and  such  compensation  when  received 
shall  be  apportioned  by  the  committee  among  the 
several  persons  interested  therein  according  to  tbeir 
respootiva  interests.'*  That  is  the  whole  thing ;  they 
were  left  to  do  it,  and  under  that,  it  seems  to  me,  they 
were  bound  to  ascertain  who  were  the  '*  several 
persons  interested  therein."  They  were  bound  to 
ascertain  what  the  particaUr  interests  were,  not  only 
of  commoners  but  of  commoners  who  had  varying 
rights,  and  then  to  distribute  the  compensation  money 
among  those  pirties  according  to  their  respective 
interests.  Difficulties  might  arise,  but  the  Legislature 
does  not  seem  to  anticipate  that  any  would  arise, 
and  as  a  matter  of  fact  I  believe  that  it  is  only 


now  and  again  that  difficulties  have  arisen.    What 
would   happen   if    they   arose   it    is    rather  hard 
to  say.    The  case  to  which  I  called  attention  in  the 
course  of  the  argument — Noah  v.  CoomhB — shows  that 
the  court  will  be  open  to  the  committee  to  come  as 
stakeholder  for  directions  in  the  character  of  trustees, 
and  they  might  come  to  the  court  by  a  bill  as  it 
would  have  been  in  those  days,  and  now  I  suppose 
by   an   originating   summons    or  at    any    rate  by 
a  writ  to  ascertain  what  they  should  do  with  the 
money   which    was   intrusted    to  their   oare;    and 
no  doubt   some    means  would  be   found  to   make 
them   do    their   duty   if  they    did   not  shov    the 
proper  alacrity  in  performing  it.    But  I  do  not  see 
how  the  court  could  have  determined,  even  under  that 
section,  who  were  the  several  persons  interested  there- 
in if  it  was  objected  that  there  was  no  j  orisdiotion. 
I  sugffested  the  case  of  a  committee  threatening  and 
inten£ng  to  exclude  some  person  who  bad  an  interest, 
and  whether  he  could  maintain  an  action  for  an 
injunction  to  prevent  their  distributing  the  money 
without  making  proper  provision  for  bim*    As  at 
present  advised,  I  tnink  if   any  such  action  were 
brought,  and  it  were  resisted,  it  would  fail  on  the 
ground  that  it  was  not  competent  for  the  oourt  to 
interfere.    Of  course  I  am  not  thinking  of  a  case  of 
fraud  or  of  the  committee  improperly  refusing  to  hear 
and  determine  certain  claims,  or  anything  of  that 
kind,  for  everything  that  was  wrong  in  that  sense  no 
doubt  the  oourt  would  find  a  remedy.    But  the  daty 
seems  to  me  to  be  cast  upon  the  committee  to  appor- 
tion the  money  *'  among  the  several  persons  interested 
thereiu  according  to  their  respective  interest,'*  and 
though  it  is  impossible  to  say  it  is  a  new  right  because 
of  the  substitution  of  the  right  to  money  for  the  right 
of  common,  stall  it  is  ia  that  sense  a  new  right  created 
by  statute  with  machinery  for  ascertaining  the  extent 
and  limits  of  the  right,  and  to  such  a  case  as  that  it 
is  difficalt  to  apply  the  common  law,  and  to  say  that 
the  oourt  has  jonsdiction  when  the  particular  pro- 
cedure or  remedy  has  been  given  by  statute.    So  it 
seems  to  me  to  stand  under  the  L«nd  Clauses  Con- 
solidation Act,  1845.    The  next  statute  with  which  I 
have  to  deal  is  the  Inclosure  Act  of  1852.    I  do  not 
think  I  need  dwell  on  that.    The  defendants*  counsel 
has  properly  called  my  attention  to  it  becanse  in 
constouing  these   Acts  it   is    certainly  desirable  to 
have    them    under   one's  eye    and  compare  them. 
There  is  a  difference  in  that  Act  from  the  Act  of 
1845,  to  which  I  am   next   coming,  and    it   is  a 
difference  which  one  must  regard  in  construction; 
but  as  regards  the  general  provisions  of  the  Acts  and 
the  effect  of  them,  I  do  not  think  I  need  dwell  upon 
the   language  of   that   Act,  although  I    have  not 
forgotten  it.    Then  comes  the  Inclosure  of  Land  Act 
of  1854,  and  we  must  remember  that  it  is  really  an 
Act  for  amending  the  Land  Clauses  Consolidation 
Act  of  1845,  as  regards  the  fasciculus  of  clauses  to 
whi(di  I  &ave  called  attention.    Section  15  of  the  Act 
presupposes  that  the  common  rights  had  b*en  taken 
by  the  promoters  of  the  undertaking  and  that  the 
bargain  is  complete.    The  Act  does  not  substitute  any 
new  provision  at  all,  or  any  varied  provision  for 
determining  how  the  bargain  is  to  be  mad**.     It 
supposes  that   the  meeting   has    been    called,    the 
committee  has  been  appointed,  the  committee  has 
met  the  promoters  of  the  undertaking,  and  a  bargain 
has  been  struck,  and  more  than  that,  that  the  money 
has  been  received  by  the  committee.      So  ftf  the 
provisions  of  the  Land  Clauses  Consolidation  Act  are 
not  touched  at  all.     But  then   it   seems  to  have 
occurred  to  the  Legislature  that  there  might  be  a 
difficulty  in  carrying   out  that   apportionm(*nt  by 
section  104  of  the  Lands  Clauses  Consolidation  Aot, 
with  which  I  have  just  been  dealing.    The  phrase  ii 
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peoaliar.     It  wyBi   *<  Where    .    .    •    the  majority 

of  such  committee  ahall  be  of  opinion  that  the  pro- 

▼isions  of  mch  Act " — ^that  ia,  the  Land  danses  Con- 

BoUdation  Act — "  for  the  apportionment  thereof  " — 

that  is,  the  money—"  cannot  be  satisfaotorily  oarried 

into  effect/'  and  so  on.    I  was  somewhat  pnzzled  at 

first  to  know  what  was  the  meanini^f  of  '*  cannot  be 

eatiifactoriiy  carried  into  effect.**    I  think  it  means 

no  more  than  this :  if  difiBlcuities  occur  in  the  appor- 
tionment which  the  committee  do  not  see  their  way 
to  solve.  That  is  what  I  think  it  means.  Then  what 
are  they  to  do.  They  are  to  make  an  application  in 
writing  to  the  cominissioners^that  is  to  say,  a  body 
which  was  a  public  office,  which  was  then  the 
lodosare  (Jommissionera,  which  is  now  the  Board  of 
Ag>ricaltare,  to  call  a  meeting  of  the  persons 
interested  in  such  compensation  money.  They  are  to 
apply  to  the  commissioners  to  call  a  meeting,  and 
then  the  commissioners  are  to  call  a  meeting  if  they 
pleaM.  The  Act  of  1852  distinctly  recognized  their 
rights  to  say  Yes  or  No.  There  is  nothing  to  interfere 

with  that   in  this  Act,  and  if    the  commissioners     _^,    .^  ^— .*wv.  ^  -.w*,,-^.^  — 

n^lected  to  call  such  a  meeting— that  is  to  8%y,  I  resVecf  of^his7haTO,"right,'^r''ii[tereBt  m  atorew^d." 


they   are    prepared    to    do    and    of   course   giving 
credit     to     the     Board     of    Agriculture     that     it 
will    use    the     discretion    vested     in    it   properly 
and   for    the    benefit   of   all   concerned.     Then   I 
must   assume,    as   the   Act   does    for   the   present 
purpose,  that  the  meetiuflf  wUl  be  called,  and  wat  the 
money   shall   be   apportioned.      Then   what    is  to 
happen  ?     The  money  will  be  paid  into  the  bank  so 
tUat  it  will  be  under  the  control  of  the  Board  of 
Ag^culture;  then  section  17  contains  the  procedure 
which  seems  to  me  to  present  no  diGElonlty  at  all  when 
once  you  have  got  to  it.    The  ludosure  Commissioners 
direct  an  inquiry,  and  they  appomt   an   assistant 
commissioner  for  the  purpose,  and  they,  through  him, 
are  "  to  proceed  to  ascertain,  determine,  and  award  the 
names  of  tbe  parties  who  are  entitled  to  such  estates, 
rights,    and   interests    in    the    said   common   and 
commonable  lands,  and  the  amount  or  value  of  their 
respective  shares,  rights,  and  interest  therein,  and  the 
proportionate  amount  of  tbe  price  so  to  be  paid  as 
aforesaid  for  such  estates,  rights,  and  interests  to  which 
each   party   so  entitled  as  aforesaid  is  entitled  in 


did  not  accede  to  the  application,  then  again  we 
might  possibly  have  been  in  a  fix ;  but  we  have  not 
reached  that  state  yet.    As  any  hesitation  on  the  part 
of  the  commissioners  of   the  Board  of  Agriculture 
cannot  be  reasonably  anticipated,  I  think  I  may  pass 
that  by  as  one  of  ttie  contingencies  with  which  I  am 
not  now  called  upon  to  deal.     Then  the  meeting  that 
tboy  are  to  call  is  to  determine  whether  or  not  such 
compensation  money  shall  be  apportiooed  under  the 
provisions  of  this  Act.    Now,  up  to  this  time  I  have 
failei  to  find  any  meaas  of  disposiog  of  tbe  money 
except  by  apportionment.  The  provisions,  which  were 
mnoh  discussed  and  to  which  I  referred  just  now, 
with  regard  to  applying  the  money  to  public  improve- 
ments, had  not  then  seen  daylight.    They  had  not 
occnrred  to  anyone  up  till  then,  at  any  rate  had  not 
been  mentioned  by  the  Legislature,    and   the  only 
thing  to  do,  as  far  as  I  can  see,  was  either  to  leave 
the  monev  where  it  was,  which  can  hardly  be  supposed 
to  be  right,  or  to  apportion  it  among  the  psrsons 
fnterestea  as  directed  by  section  104  of  the  Lands 
OCanses  Consolidation  Act.    Therefore  I  am  sorry  to 
say  I  do  not  exactly  see  what  was  the  point  of  the 
meeting  being  called  to  determine  '*  whether  or  not 
snch  compensation  shall  be  apportioned  under  the 
provisions  of  this  Act."    My  difficulty  in  seeing  what 
was  in  contemplation  by  the  Legislature  is  increased 

by  this,  that  there  is  no  provision  here  for  the  event 

extremely  unlikely  no  doubt,  but  stilla  possible  event— 
of  the  meeting  determining  that  the  compensation  money 


That  is  to  be  binding.     When  once  you  get  to  that 
stage  it  seems  quite  impossible  for  the  High  Court  or 
any  other  court  to  intervene  except  perhaps  ou  the 
invitation  of  the  Board  of  Agriculture.     I  do  not  say 
they   might   not  have  the  assistance  of  the  court 
if   they   wisbed,    but   it   is   left   entirely  to   them 
to   determine.      As    I   have   already  said,    it   does 
not  seem  to  me  to  be  an  objection  to  these  provisions 
that  the  Board  of  Agriculture  has  not  yet  been  called 
in,  and  cannot  yet  be  called  in  because  the  preliminary 
steps  have  not  been  taken.     Here  we  have  still  a 
stronger  provision  than  even  the  Lands  Clauses  Con- 
solidation Act  of  1845.    In  that  Act  we  have  only  the 
provision  which  I  have  read  directing  the  committee 
to  apportion  the  money.    Here  we  have  not  only  a 
direction  to  the  commisiioners  to  do  it,  but  a  caref culy 
considered  procedure  with  their  duties  and  powers 
expressed  in  very  plain  as  well  as  elaborate  language. 
With  that  it  seems  to  me  I  cannot  interfere,  and  have 
no  right  to  interfere.    Again,  the  plaintiff  must  come 
under  the  Act  as  against  the  committee  to  claim 
money  which  was  received  by  the  committee  under 
the  procedure  appointed  by  the  Act,  and  claiming 
under  the  Act  he  must  claim  in  the  manner  pointed 
out  by  tiie  Act,  and  (trough  the  tribunals  appointed 
by  the  Act.    That  being  my  opinion  on  these  Acts,  I 
need  only  give  a  passing  word  to  the  Commonable 
Bights  Compensation  Act,  1882,  and  to  the  special 
Act  of    Paruament  by  which  the  Merthyr  Tydvil 
District  Council  took  this  land.     It  had  not  been 


■hoaldnot  be  apportioned.     In  that  event  nothing     thought  of  before  that  there  was  or  might  be  a 

happens  at  all  and  what  would  really  ba  done  in  that  -  -         -  .  -  o 

deadlock  I  am  not  fortunately  called  upon  to  say  and  do 

not  propose  to  atteaapt  to  determine.    The  rest  of  the 

Act  proceeds  on  the  footing  woioh  no  doubt  is  the 

reasonable  and  likely  one,  toat  the  meeting  having 

been  called  by  the  commissioners,  it  will  determine 

that  the  money  shall  be  apportioned.    From  that  we 

start.      It  is  of  course  open  to  tbe  plaintiff  to  say 

that  we  have  not  arrived  at  that,  that  there  has  been 

no  application  to  the  Board  of  Agriculture,  that  they 

have  not  caUed  a  meeting  and  tbe  meeting  therefore 

has  not  determined  whether  the  compensation  money 

should  be  apportioned,  and,  therefore,  that  it  is  useless 

to  consider  what  is  to  happen  when  that  has  been 

done.     I  think  the  answer  to  that  is  this,  that  if 

unfortunately   the   deadlock   which    I  pointed  out 

occurs,  the  court  must  decide  for  itself  whether  there 

Is  any  solution  within  the  power  of  tbe  court  of  such 

deadlock.    It  has  not  occurred  and  I  must  deal  with 

the   matters   as   they   stand,  giving   credit  to  the 

committee  for  a  desire  to  do  their  duty  as  they  say 


way  of  applying  the  money  to  be  paid  for  com- 
monable rights  which  would  be  equally  beneficial  to 
the  commoners  as  dividing  between  them  sums  which 
no  doubt  in  some  cases  are  extremely  small ;  and  so 
this  Act  of  1882  provides  that  the  money  may  be  laid 
out  in  certain  improvements,  and  the  special  Ace, 
which  incorporates  the  Lands  Clauses  Consolidation 
Act,  and,  of  course,  these  other  Acts  enlarge  thote 
powers.    That  is  all.    It  says  that  the  improvements 
which  are  mentioned  in  the  Act  of  1882  shall  include 
also  some  others  which  are  mentioned  specifically  in 
tbe  special  Act.    That  does  not  affect  the  apportion- 
ment in  the  least.    One  is  bound  to  look  at  those  Acts, 
of  course,  to  see  the  whole  scheme  of  legislation,  but  I 
have  not  to  construe  tbe  Act  of  1882  at  all.  I  have  only 
to  see  how  far  it  assists  me  in  determining  what  is  the 
meaning  of  the  previous  Act.    There  no  doubt  comes 
in  the  plaintiffs*  counsel's  objection.    If  the  money  is 
to  be  laid  out  in  this  way,  who  is  to  say  whether  iw 
shall  be  laid  out  or  not,  or  whether  it  shall  be  laid  out 
for  any  particular  purpose  ?  My  answer  to  that  is,  that 
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YoL  L. 


High  Goubt. 


In  re  Maqdalek  Coixeob,  Oxeobd. — In  be  Biohabds. 


HlOB  COUXT. 


at  present  I  have  nothing  to  do  with  that.  When 
the  question  arises,  if  it  unfortunately  oomea  before 
me,  I  will  do  my  best  to  deal  with  it ;  but  at  the 
present  moment  all  that  I  have  to  determine  is 
whether  the  committee,  being  willing  to  discharge 
the  duties  cast  upon  them  by  Parliament,  there  being 
not  the  slightest  objection  that  they  do  not  intend 
to  discharge  those  duties  honestly  and  to  the  best  of 
their  abilities,  and  that  if  there  are  any  difficulties 
which  they  cannot  see  their  way  to  solve  they  will 
not  have  recourse  to  the  easy  means  which  Parlia- 
ment has  pointed  out  to  them.  I  think  my  duty  is 
to  say  that  I  cannot  interfere  with  the  committee 
under  the  present  circumstances.  The  action  must  be 
dismissed  with  costs. 

J u/lgmeiii  for  the  defendants. 

Solicitors,  SchuUz  &  Sons,  for  Owihjm  James, 
Charles,  tfc  Daviea,  Merthyr  Tydvil;  Sliarpe,  Parker, 
Fritchurdsj  Barftam,  &  Lawford,  for  J),  'I,  Jeffreys, 
Brecon. 


CoJSShSJ.  J.  1  ^'«-  «.  «.  1«»1- 

In  re  M^\.GDAii£N  College.  Oxi^okd.  (a.) 

Practiiys — Brokerage — Compulsory  purcliase  —  Payment 
out  of  court — Lands  Clauses  Consolidation  Act,  1845 
(8  <fir  9  Vict.  c.  18),  s.  80. 

The  proceeds  of  land  compulsorily  sold  were  jxzid  into 
court  and  invested.  On  application  for  tJie  sale  of  the 
investments  and  payment  out  of  the  money  by  the  party 
absolutely  entitled. 

Held,  that  tlie  party  who  paid  the  money  into  court 
must  pay  the  brokerage  on  the  sale  of  the  investments* 

Land  was  compulsorily  sold  under  the  provisions 
of  the  Lands  Glauses  Consolidation  Act  by  the 
President  and  Scholars  of  Magdalen  College,  Oxford, 
to  the  London  County  CouncU  and  the  London  School 
Board. 

The  purchase-money  was  by  order  of  the  court 
invested  in  railwajr  stock  and  in  Consols. 

Tne  college  authorities  were  now  desirous  of  invest- 
ing the  purchase- money  in  land. 

They  petitioned  the  court  for  the  payment  of  the 
money  to  the  Board  of  Agriculture  (under  the  pro- 
visions of  the  Universities  and  College  Estates  Act, 
1858  to  1880  and  1898)  and  asked  that  the  council 
and  school  board  should  be  ordered  to  pay  the 
brokerage  on  the  sale  of  the  funds. 

Vernon  Smith,  K.C,  and  Borthwiek,  for  Magdalen 
College. 

Frederic  Thompson,  for  the  county  cduncil. 

(7.  T.  Mitchell,  for  the  London  School  Board. 

Cozbns-Habdy,  J. — ^The  only  question  on  this 
petition  is  whether  the  parties  who  paid  the  money 
into  court  are  bound  to  pay  the  brokerage  on  sale  of 
the  interim  investments.  I  expressed  some  surprise 
that  a  point  of  this  kind  should  be  ttiii  open.  I  nave 
'  caused  inquiries  to  be  made  of  the  registrars,  and  am 
told  that  the  distinction  taken  by  counsel  for  the 
county  council  has  never  been,  so  far  as  they  know, 
raised  before ;  and  in  practice  the  brokerage  has  in  all 
cases  been  treated  as  pare  of  the  costs  aod  paid  by 
the  party  who  paid  the  money  ia.  And  though  there 
is  no  direct  authority,  the  practice  aeems  to  me  to  be 
right.  Section  69  of  the  Lands  Clauses  Consolidation 
Act  provides  saveral  ways  in  which  the  money  paid 

(a.)  Keported  by  J.  H.  Dayixs,  Esq.,  Bamster- 

at-Law. 


into  court  may  be  applied.  Now  it  has  been  settled 
long  ago  that  in  oases  where  there  has  been  an  interim 
investment  in  securities,  uid  the  money  is  required  to 
be  invested  in  luid.  aU  the  costs  of  getting  tbe  money 
required  for  investment,  including  brokerage,  most  be 
paid.  In  other  words,  the  money  which  is  to  be 
applied  for  ^e  purposes  mentioned  in  the  section  is 
tbe  whole  purchase-money,  or  the  value  of  the  inttrim 
investments  regarded  as  a  gross  sum  without  any 
deduction.  It  is  said  that  this  brokerage  i«  not  with- 
in the  reasonable  costs  the  payment  of  which  is 
provided  for  by  section  80.  I  think  that  section 
means  that  the  person  entitled  is  to  have  an  option 
whether  he  will  have  the  stock  or  the  money.  ^  If  be 
chooses  tiie  latter^  I  cannot  see  anything  in  prindide, 
and  certainly  there  is  nothing  in  the  anthorities,  to 
make  me  draw  any  distinction  between  s  oase  where 
the  money  is  to  be  invested  and  one  where  it  is  to  be 
paid  out.  The  brokerage  must  be  paid  as  part  of  the 
costs. 
Solicitors  for  the  petitioners,  Routh,  Stacey,  &  CasUe, 

Solicitor  for  the  London  County  Council,  W.  A, 
Blaxland, 

Solicitor    for   the   Lobdoa    School  Board,   C.  S. 
Mortimer, 


Chan.  Div,  i 
Farwell,  J.  j 


Nov.  13. 


In  re  RlClIAEDS. 
Uglow  0,  RiciiAiiDS.  (a.) 

If'/// — ConUrndion— Power  superadded  to  a  life  iiiierett 
—Insujficiincy  of  income—*'  To  use  as  she  may  deem 
expch'ent  "  —  Practice —  Representation  by  sepamU 
counsel. 

Where  a  testator  gave  the  income  of  his  estate  to  hh 
wife  for  her  life  with  remainder  to  residuary  legaUfS, 
but  directed  that  '*  in  case  such  income  shall  not  h^ 
sufficient,  she  is  to  tise  such  portion  of  my  said  real  and 
personal  estate  as  sJie  may  deem  expedient^** 

Held,  that  she  had  a  general  power  of  appuntmnt 
during  htr  life  over  the  capital. 

In  re  Pedrotti's  Will,  27  Beav.  583,  8  ir.  R.  Ch. 
Dig,  100,  distinguished. 

Adjourned  summons 

By  his  wUl  dated  the  9th  of  July,  1898,  Bichaid 
Bichards,  a  retired  miner,  who  died  on  the  12th  of 
August,  1900,  gave  the  income  of  all  his  real  and 
personal  estate  to  his  wife,  Jane  Bichards,  for  her  life, 
and  also  directed  that,  "  in  case  such  income  shall  not 
be  sufficient,  she  is  to  use  such  portion  of  my  said  re^ 
and  personal  estate  as  she  may  deem  expedient,"  aod 
that  on  her  decease  what  was  left  of  his  real  and 
personal  estate  should  be  divided  in  shares  aooog 
named  residuary  legatees. 

The  testator's  estate  consisted  of  sums  amountSDg 
to  over  £3,000,  deposited  at  a  bank  at  the  tioie  of  hw 
death  in  the  joint  names  of  himself  and  hi«  wife* 

Shortly  after  his  death  his  widow  had  caused  tw 
said  sums  to  be  transferred  inio  her  own  '""^^v'?^ 
having  subseqaently  withdrawn  them,  now  ref nsed  to 
account  for  them,  but  claimed  them  as  her  absolote 
property. 

Tois  summoDs  was  therefore  taken  out  by  ^ 
executor  of  tbe  will,  who  was  also  one  of  we 
lenduary  legatees,  to  have  it  determined  whether  tw 
Sdiid  sums  formed  part  of  the  testator*8  estate,  or  weze 
the  absolute  property  of  the  widow. 


I 


(a.)  Reported  bv  Warwick  H.  Dbafsr,  Esq 

Barrister-at-Law. 


YoL  L. 
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High  Coubt. 


Ik  be  Bichabds. — In  be  Fobd. 


High  Coubt. 


J,  Austen  Curtmell  appeared  for  an  executor — ^the 
judge  ha?ing  intimated  that  in  cases  like  the  prest^nt 
a  trustee  or  executor  could  not  appear  by  the  same 
oonnsel  as  a  beneficiary  interested  in  arguing  the 
case  (see  similar  ruling    of    Farwell,   J.,   nottd  in 

46  SOIilCITOBS*  JOUBNAL,  2). 

jr.  ff.  CozenS'Hardy,  for  a  plaintiff,  who  was  a 
renduary  legatee. — Ail  that  the  widow  can  have  at 
the  out«ideis  the  income  supplemented  by  so  much  of 
the  capital  as  will  provide  lier  with  a  maintenance 
suitable  to  her  station  in  life :  Be  PedroUVs  Will,  27 
Beav.  583,  8  W.  B.  Ch.  Dig.  100.  £1  a  week  is  the 
aom  so  suitable;  and  the  residuary  legatees  are 
entitled  to  a  declaration  that  she  cannot  come  upon 
the  capital  except  for  the  sum  which  would  make  up 
that  needed  for  her  maintenance. 

Jenkins^  K,C.  {Ashton  Cross  with  him),  for  the 
defendant,  the  widow. — In  re  FedroUi't  Will  is 
distinguishable,  not  having  the  words  *'  as  she  may 
deem  expedient,"  which  are  used  in  the  present  esse ; 
it  is  also  an  old  case  and  does  not  lay  down  any 
principle.  The  defendant  has  a  general  power  of 
appointment  over  the  capital. 

Fabwell,    J. — ^The   only    question    causing    me 

difficulty  is  whether  I  am  bound  by  In  re  PedrottVs  Will, 

I  have  come  to  the  conclusion  that  the  words  are 

different  in  the  two  cases,  and  that  here  there  is  a  gift 

witha  general  power  of  appointment.  In  In  re  PedroUi*s 

Will  the  testator  bequeathed  the  income  of  his  residue  to 

Ms  wife  for  life,  and  proceeded  :  *'  And  I  further  devise, 

in  ease  anything  should  occur  that  her  income  is  not 

suflBciflnt,  she  shall  be  at  liberty  to  go  to  the  principal." 

The  widow's  power  of  resorting  to  the  capital  was  there 

contingent  on  the  happening  of  some  external  event. 

In  the  present  case  there  are  the  words  **to  use 

such  portion  as  she  may  deem  expedient";  in  In  re 

PedroUCe    Will    there  was  no  such   guide,  so  that 

the  court  adjudicated  by  holding  that  the  testator 

meant    an    amount   for     maintenance   suitable    to 

the  donee's  station  in   life   and  gave  accordingly. 

In  the  present  case  the  apparent  contingency  depends 

simply  on  the  will  of  the  wife,  the  words  "''in  case 

■aoh  income  shall  not  be  sufficient "  being  merely 

introductory.     The  phrase   is  ambiguous;    it   may 

mean,  as  held  in  In  re  PedrottVa  Will,  *<  sufficient  for 

her  wants,"  or  it  may  mean,  as  I  think  it  does  here, 

*<  sufficient  for  her  desires."     It  is  left  to  her  to  fix 

the  amount,  so  that  if  she  deems  it  expedient  to  say 

that  the  income  is  insufficient  and  to  add  to  ir,  she  has 

a  general  power  of  appointment  over  the  capital. 

There  are  cases  which  show  that  although  the  words 

used  are  words  of  contingency,  yet  the  gift  can  be 

held  to  be  dependent  on  the  will  of  the  donee  and 

not  on  the  contingency.     I  therefore  dedare  that 

upon  the  true  construction  of  this  will  the  defendant 

18  entitled  to  a  general  power  of   appointment  by 

deed  or  writing  during  her  lifetime  over  the  capital 

of  the  testator's  residuary  real  and  personal  estate, 

in  addition  to  a  tenancy  for  life  of  the  iacome,  and 

that  the  sums  mentioned,  together  with  interest  there- 

ouy  are  her  absolute  property. 

Solicitors,  Rohhiiis,  Billing,  A  Co,,  for  Marrach, 
NaUUr,  &  Jloskin,  Traro;  Kinysfvrd,  Dor  man,  <t  C*o,, 
for  E,  Lawrence  Carhjon,  Truro. 


Nov.  6. 


Chan.  Div.  ) 
Buckley,  J. ) 

In  re  Fobd. 
FOBD  V.  FoBB.  (a.) 

A  dm inistra  tion — Inoperative  will — Inteeiari/  — Adm  n crs 
to  children^ Hotchpot — Statute  of  Distributions  (22  i\c 
23  Car.  2,  c.  10),  s.  5—1  WiU.  4,  c.  10. 

Wfiere  a  will  lias  become  inoperative  by  reason  o/  the 
sole  executor  and  universal  devisee  and  legatee  dying  in 
the  lifetime  of  the  testator,  there  is  an  intestacy  within 
section  5  of  the  Statute  of  Distributions,  and  the  pro- 
visions  of  tJtat  statute,  as  to  children  sharing  in  the 
residue  bringing  their  advances  iiito  hotchpot,  apply. 

Adjourned  summons. 

The  testator  in  this  case  devised  and  bequeathed 
all  his  real  and  personal  estate  to  his  wife  absolutely, 
and  appointed  her  his  sole  executrix.  This  constituted 
the  whole  will. 

He  died  in  September,  1900,  a  widower,  having 
survived  his  wife,  who  died  in  1892. 

Letters  of  administration  with  the  will  annexed 
had  been  granted  to  the  two  defendants. 

The  testator  left  several  children,  to  some  of  whom 
he  had  made  advances  in  his  lifetime. 

This  summons  was  taken  out  by  two  of  the  children 
of  the  testator  for  the  determination  of  the  question 
whether  on  the  distribution  of  the  residuary  estate 
the  persons  entitled  to  share  therein  ought  to  bring 
into  hotchpot  sums  of  money  or  benefits  given  to 
them  by  the  testator  on  his  lifetime,  and  for 
administration  of  the  real  and  personal  estate. 

Terrell,  K,C,,  and  James  G,  Wood,  for  the  pliiu- 
tiffs. — There  is  no  intestacy  here  within  the  Statute 
of  Distributions,  as  there  is  a  will  and  an  appointment 
of  an  executor,  and  the  statute  does  not  apply  to  a 
partial  intestacy:  Vachell  v.  Jeffereys,  Preo.  Gbaa. 
169 ;  Cowper  v.  Scott,  3  P.  Wms.  119 ;  Wheeler  v.  Sheer, 
Moseley,  288 ;  Edwards  v.  Freeman,  2  P.  Wms.  435  ; 
Walton  V.  Walton,  14  Ves.  318 ;  Wilkinson  v.  Atkin- 
son, Tur.  &  B.  255.  Williams  v.  Arkle,  24  W.  R.  215, 
L.  E.  7  H.  L.  606,  turned  on  a  matt^  of  construction. 
No  doubt  there  was  a  dictum  of  Jessel,  M.B.,  in 
Stewart  v.  Stewart,  29  W.  B.  275,  15  Ch.  D  539,  at  p. 
543,  to  the  contrary ;  but  we  submit  that  th«c  dictum 
was  not  a  correct  statement  of  the  law.  The  ca«e  of 
Harte  v.  Meredith,  13  L.  B.  (Ir.)  341,  we  admit,  is 
against  us,  but  that  case  is  not  binding  upon  the 
court,  and  is,  we  submit,  wrong.  Immediately  upon 
the  appointment  of  the  executor,  the  executor 
became  a  trustee  for  the  next-of-kin  in  case  there 
should  be  a  lapse,  and  .the  court  does  not  permit  the 
trust  to  fail  because  of  the  death  of  the  trustee.  The 
statute  1  Will.  4,  a  40,  making  the  executor  trustee 
of  the  undisposed-of  residue  for  the  persons  entitled 
under  the  statute  does  not  apply,  as  here  the  «x«fcutor 
was  intended  to  take  beneficially.  Ic  is  true  the 
executrix  died  in  the  lifetime  of  testator,  but  how  can 
the  amount  of  the  shares  of  the  children  be  made  to 
depend  upon  the  accident  of  ttie  executor  surviviug. 

Astbury,  K.C,  and  Oaiey,  for  the  defendants. — Iti 
all  the  ctises  cited  the  executor  survived  the  testator. 
Here  there  was  a  total  intestscy.  Moreover,  tbe 
dictum  of  Jessel,  M.B,,  in  Stewart  v.  Stewart  is  goo'l 
law.  We  also  rely  on  Ilarle  v.  Meredith,  where  under 
exactly  similar  circumstsnces  the  advancemeuc 
provision  of  the  statute  was  held  to  apply. 

Buckley,  J. — I  have  to  decide  whether  the  testiitor 
has  died  intestate  within  section  5  of  the  Statute  of 
Distributions  (22  &  23  Oar.  2,  c.  10).    To  a  plain  man 

(a.)  Beported  by  Neville  Tebbutt,  Esq.,  Bar- 

rister-at-Law. 
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it  would  seem  that,  as  he  had  made  an  iDstmrnent 
-which   became   wholly   inoperative,    he    had    died 
intestate.    But  I  am  told  that  is  not  so,  and  several 
oases  have  been  referred  to  as  showing  this.    In  all 
the  cases  cited,  except  the  Irish  case,  there  was  an 
appointment   of   an    executor    who    survived    the 
tmtator    and    proved    the    wUl,    and    there    was 
therefore   no   iutestacy   as    to   the    legal   interest 
in  the  personalty,    l^ere  was  also  in  these  oases 
a  disposition  of  some  part  of  the  beneficial  interest. 
Now  what  was  the  principle  of  those  cases  ?    They 
discriminate  between  total  and  partial  intestacy — ^that 
is,  as  to  the  beneficial  interest.    Now  it  is   said  that 
the  will  here  is  not  wholly  inoperative,  but  that  it 
must  be  read  as  if  a  testator  had  appomted  X.  Y.,  an 
executor,  as  atmstee  for  A.  B.,  and  then,  if  A.  B.  dies 
in  the  lifetime  of  the  testator,  that  there  arises  a  trust 
for  the  next-of-kin,  and  that  the  will  is  an  operative 
one.    Suppose  that  is  so,  and  X.  Y.  survives,   and 
there  is  werefore  a  valid  appointment  of  an  executor, 
then  the  statute  1  Will.  4,  c.  40  applies,  and  the 
executor  is  to  be  deemed  a  trustee  of  the  undisposed- 
of  residue  for  the  next-of-kin  who  are  ascertained 
according  to  the  Statute  of  Diittibutioos.    The  residue 
is  not  distributed  among  those  persons  equally,  but 
the  widow  takes  a  third  and  the  children  two-thirds, 
according  to  the  provisions  of  the  statute.     But  it  is 
said  I  must  disregard  the  provisions  of  the  statute  as 
to  advances  made  by  the  testator.    It  is  difficult  to 
say  that  you  would  folio  w  the  statute  as  to  the  shares 
taken  by  the  widow  and  children,   but  not  as  to 
advances  made  to  the  children  being   brought  into 
hotchpot.      As  to  the   dictum  of  Sir  W.   Qrant  in 
Walton  y,  Walton,  that  where  the  executor  holds  in 
trust    for  next-of-kin  a    child  advanced  need  not 
bring  the  advance  into  hotchpot.  Sir  George  Jessel 
in  Stewart  v.  Stewart,  15  Ch.  D.,  at  p.  543,  say^, 
*'  The  law  is  di£Perent  from  what  it  was  supposed  to 
be  in  his  (Sir  W.  Gradt's)  time,    wbich  was   that 
advancement  did  not  apply  to  a  share  of  reeidue.*' 
Even  if  I  could  treat  the  case  as  one   of  a  trust 
imposed  upon  the  conscience  of  the  trustee  who  had 
died  in  the  lifetime  of  the  testator  so  that  the  court 
would  not  suffer^the  trust  to  fail,  the  trust  would  be 
for  the  persons  entitled  under  the  Statute  of  Distribu- 
tions, and  to  be  ascertained  upon  the  principles  of  the 
statute.    But  the  statute  applies  to  cases  where  the 
ordinary  or  other  person  is  eaabled  to  make  distribu- 
tion.   That  is  exactly  the  caie  here.    There  is  no 
executor,     but    an     adDoinistrator   cum     testamento 
annexo.    The  exact  point  before  me  was  decided  in 
Ilarte  v.  Meredith,     That  case  is  not  bioding  upon 
me,  but  I  fiod  nothiog  in  it  to  differ  from  and  I 
propose  to  follow  it.  and  I  hold  that  the   children 
advanced   must  bring  their  advauces  into  hotchpot 
before  receiving  their  shares  of  residue. 

Solicitors,  Douglas  Ford  &  Co, ;  Bowdiffea,  Rawle^  db 
Co  ;  Carr^  Scott,  Smith,  &  Oorringe, 
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Buckley,  J.  j  •  Aug.  o,  1901. 

Babnabd  Castle  Ubban  Distbict  CoiTfCiL   r, 

Wilson  and  Othebs.  (a.) 

Waierworka —  Local  government  —  ScJiool  —  Swimming 
hath — Domestic  purposes — Waterworks  Clauses  Act, 
1863  (26  &  27  Via.  c.  93),  s,  12^Public  Health  Act, 
1875  (38  <fc  39  Vict,  c.  65),  ss.  66,  65. 

The  supply  of  water  to  a  school  for  the  purposes  of  a 

>_- — — .•■ — . —  -- 

(a.)  Reported  byNBViLLB  Tebbtjtt,  Esq.,  Bar- 

rister-at-Law. 


swimming  hath  by  a  hody  acting  under  the  Public  HeaUh 
Act,  187*5.  incorporating  the  Waterworks  Clauses  Acts, 
1847  and  1863,  is  a  supply  for  domestic^  and  noi  for 
trade  or  husiness  purposes,  within  iJie  meaning  of  those 
Acts, 

Action. 

The  question  in  tbii  action  was  whether  the 
managers  of  a  school  were  entitled  to  have  wat^r 
supplied  to  a  swimming  bath  used  for  the  tohool  at 
the  ordinary  water  rate,  as  for  a  domestic  purpose, 
within  the  Public  Health  Act,  1875,  and  the  Acts 
incorporated  therewith. 

The  school  in  question  was  a  school  at  Castle 
Barnard,  in  Darham,  called  the  *' North -Eastern 
Ck>unty  School,"  and  the  defendants  were  the 
governors  of  it. 

This  school  was  carried  on  xmder  a  scheme  sanctioned 
by  the  Charity  Commissioners.  No  profits  were  made, 
but  any  surplus  funds  were  invested  for  the  benefit  of 
the  foundation. 

There  was  a  swimming  bath  upon  the  premises 
which  held  about  35,000  gallons  of  water,  and  which 
was  used  by  the  boys,  both  by  boarders  and  day 
pcholars.  The  school  had  room  for  300  boarders  and 
50  day  scholars.  It  was  supplied  with  water  by  the 
plaintiff*,  the  Urban  DisUict  Councii,  who  were  the 
local  sanitary  authority,  with  water  for  washing, 
drinking,  cooking,  and  other  domestic  purpose  s. 

The  plaintifib  had  no  special  Act,  bat  supplied 
water  ucder  the  Public  Health  Act»  1875,  ana  the 
Acts  incorporated  therewith. 

The  plaintiffs  had  supplied  the  swimming  bath  until 
March,  1899,  under  a  special  agreement.  They  sub- 
sequently gave  notice  to  the  governors  of  the  achool  that 
they  should  treat  the  swimming  bath  as  a  trade 
purpose  and  should  for  the  future  charge  for  water 
supplied  to  it  at  the  rate  of  6d.  for  every  1,000  gallons. 
The  governors,  however,  would  not  agree  to  this,  and 
continued  to  take  the  water  suppler  ^o^  the  bath.  THe 
plaintiffs  brought  this  action  claiming  a  declaration 
that  the  governors  of  the  school  were  not  entitled 
to  a  supply  of  water  from  the  plaintiffs  for 
the  swimming  bath  as  for  a  domestic  purpose, 
within  the  meaning  of  the  Waterworks  Clauses 
Acts,  1847  and  1863,  as  incorporated  in  the  Public 
Health  Act,  1875 ;  that  the  plaintiffs  were  entitled  to 
payment  from  the  defendants  for  the  bath  at  the  rate 
of  6d.  per  1,000  gallons;  that  the  plaintiffs  were 
entitled  to  cut  off  the  water  of  the  defendants  until 
such  payment  was  made;  and  an  injunction  to 
restrain  the  defendants  from  taking  the  water,  except 
as  water  for  purposes  other  than  domestic  purposes 
within  the  meaning  of  the  above  Acts. 

S,  G,  Lusliington,  for  the  plaintiffs.— The  purpose 
for  which  the  defendants  use  the  water  supplied  by 
the  plaintiffs  is  a  public  purpose,  and  not  a  private 
one.  Tbe  keeping  of  a  school  is  a  business — Wauton  v. 
Coppard,  47  W.  R.  72,  [1899]  1  Ch.  92  ;  Doe  dem.  Bish 
V.  Keeling,  1  M.  &  Sel.  95  ;  and  that  is  so  wbetber 
it  is  a  charity  school  or  not— Rolls  v.  Miller,  32  W.  B. 
806, 27  Ch.  D.  71 ;  German  v.  Chapman,  26  W.  R.  149, 
7  Ch.  D.  271  ^  and  the  use  oi  the  water  for  the 
swimming  bath  is  a  trade  and  not  a  domestic  pur- 
pose, within  section  12  of  the  Waterworks  Clauses 
Act,  1863,  and  consequently  the  plaintiffs  are  not 
bound  to  supply  it. 

He  also  referred  to  Bushy  v.  Chesterfield  Waterworks 
and  Gas  Light  Co,,  6  W.  R.  515,  Bl.  Bl.  &  El.  176. 

B.  C.  Glen,  for  the  defendants.— This  school  waj 
not  carried  on  lor  profit  by  the  defendants,  and 
was  not  their  "busmees"  :  Smith  v.  Anderson,  29 
W.  R.  21,  15  Ch.  D.  247.  A  school  is  a  large 
family,  and  its  purposes  are  not  public  but  domestic.' 
Liskeard  Union  v.  Liskeard  Waterworks  Go,,  30  W.  B. 
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292,  7  Q.  B.  D.  505.  The  plaintiffs  oanoofc  oharg«  an 
extra  nte  for  a  fixed  bath :  Weaver  y.  The  Corporation 
of  Cardiff,  48  L.  T.  Eep.  906,  31  W.  E.  Dig.  215. 

LushingUm^  in  reply. — In  Weaver  v.  Corporation  of 
Cixrdiff  there  was  a  special  Aot,  and  special  provision 
as  to  baths. 

BuoKLBY,  J. — ^Tha  fact  of  the  sohool  being  carried 
on  at  a  profit  does  not  make  any  difference  to  the 
question  I  haye  to  dedde — ^namely,  whether  under 
■ectioQ  12  of  the  Watert^orks  danses   Act,    1863, 
yrhioh  contrasts  a  supply  of  water  for  domestic  pur- 
poses with  a    snpply    for    traie,    manufacture,   or 
basinesSy    tbis   is    a    supply    for    the   one   purpose 
or  the  other.    The  only  sections  bearing  upon  the 
question   are    sections    56   and     65   of   the    Public 
Mealth   Act,    1875.      The   effect   of    section    56    is 
that    where    a    local    authority    supplies    water    it 
may  charge  a  water  rate  to  be  assessed  upon  the  net 
annual  yalue  of  the  premises  in  the  manner  pointed 
out.     Section  65  enables  a  local  authority  to  supply 
'water  to   any   public  baths  or  washhouses,  or  for 
trading  or  manufacturing  purposes,  on  such  terms  and 
oonditioni  as  may  be  ugreed  on.    I  haye  to  deal 
^th  a  series  of  enactments  containing  no  reference  to 
hatha  except  public  baths.    In   Weaver  y.  Tlie  Cor- 
poration  of  Cardiff,   where  there  was  a  special  Act 
requiring  the  company  to  supply  water  for  domestic 
purposes,  not  iaduding  a  supply  for  baths,  washhouses, 
or  public  purposes,  it  was  held  that  a  fixed  bath  con- 
nected with  the  water  seryice,  and  used  for  a  priyate 
reside oce,  was  within  the  exception.    It  is  aunitted 
that  a  snpply  of  water  to  an  ordinary  bath-room  in  a 
pnyate  resideace  would  nst  be  a   supply  for    the 
purposes  of  trade,  manufacture,  or  business,  and  that 
il  the   owner  of  a  private  residence  constructed   a 
swimming  bath  on  his  own  premises  for  his  own  use 
the  supply  of  water  to  it  would  be  for  a  domestic 
pufpose.    But  the  plaintiffi  say  that  the  keeping  of 
the  school  is  carrjiogon  a  business,  and  the  smmming 
bath  is  supplied  for  the  purpose  of  that  business— the 
bostneis  of  receiying,  feeding,  housiog,  and  teaching 
the  boys  during  the  school  terms.    If  this  is  true,  the 
supply  of  water  for  the  boys  to  wash  their  hands,  or 
for  cooking  their  meals,  would  ba  a  supply,  not  for 
domestic  purposes,  but  for  the  purposes  of  a  business. 
This  seems  an  extrayagaut  proposition.    I  think  liiat 
it  is  impossible  to  say  tliat  proyidiug  this  svrimming 
bftth  is  a  basioess  as  distinguishel  from  the  other 
purposes  for  which  the  sohdol  is  carried  oil    Suppoie 
the  school  authoritiei  taught  oarpnntering  or  kept  a 
gymnasium  upon  the  premises,  could  they  be  said  to 
carry  on  a  business  as  teachers  of  carpentry  or  as  gym- 
nasium proprietors  ?    I  think  not.    What  is  referrad  to 
in  the  Act  is  the  whole  business  of  a  school  and  not 
the  heaping  of  a  svrimmiag  bath  as  a  mere  incident  to  it. 
Directly  yon  find  the  water  supplied  is  supplied  for 
domes ao  purposes,   eyen  though  for   the    domestic 
purposes  of  the  business  of  keeping  a  school,  it  is  a 
snpply  for  domestic  purposes,  and  not  a  supply  for  a 
bosmess.    The  nearest  case  to  the  one  before  me  is 
that  of  Liskeard   Uniyii  y,  Lisheard   Waterworks  Co,, 
where  it  was  held  that  a  supply  of  water  for  the 
inmatAs  of  a  workhouse  was  uoc  for  a  public  purpose. 
Lord  C  jleridge  in  his  j  udgment,  after  saying  that  in  the 
prosecution  of  that  which  is  a  public  purpose  there  may 
be  domestic  uses,  s^ys  (7  Q.  B.  D.,  at  p.  509) :  <'E7«ry 
Urge  family  is  partly  made  up  of  persons  quite  uacoa- 
nected  by  ties  of  blood  or  marriage,  and  the  number  of 
those  sd  ooonected  may  bear  a  yery  small  proportion 
to  the  whole  number  of  persons  collected  together,  as, 
for  instance,  in  the  case  of  a  school,  where  a  number 
of  persons  of  different  families  are  collected  from 
different  places,  but  under  one  hea],  and  one  ro3f, 
•od  are  for  all  prac^cal  purposes  one  family."    It 


seems  to  me  that  that  is  the  real  way  to  treat  this 
case.  All  the  boys  constitute  for  the  purposes  of  this 
question  one  family,  and  one  establishment,  and  the 
supply  of  water  for  them  is  as  much  a  supply  for  a 
domestic  purpose,  as  the  supply  for  the  masters,  or  for 
any  other  members  of  the  family,  and  as  it  is  conceded 
that  in  a  priyate  residence  taere  ii  no  distinction 
betweea  water  supplied  for  a  swimmmg  bath  and 
that  supplied  for  ordinary  washing  purposes,  it 
follows  that  water  supplied  for  this  bath  is  supplied 
for  domestic  purposes. 

Action  dismissed. 

Solicitors,  Doyle,  Devonshire,  A  Woodhouse,  for  J, 
Ingram  Djlwsoh,  Barnard  Castle ;  HuntiiujiJon  & 
Leaf,  for  A,  T.  Piper,  Barnard  Castle. 


Noy.  13. 


Chan.  Div.    ) 
Wright,  J.    J 

In  re  The  Leyton  and  Walthamstow  Cycle  Co. 

(Lucited).  (a.) 

Company —  Winding    uj) — Coats — Compulsory    order  — 
Petitioning  creditor  s  debt  under  £50. 

Wltere  a  compulsory  winding  up  order  is  made  on  the 
petition  of  a  creditor  whose  debt  is  undtr  £50,  he  muy, 
if  supported  by  credit  jrs  for  a  larger  amount,  be  allowed 
his  coats,* 

A  judgment  creditor  for  £35  3i.  6 J.  for  goods 
supplied  petitioned  for  the  winding  up  of  a  trading 
company,  and  his  petition  was  supported  by  other 
creditors  whose  debts  were  of  the  total  amount 
of  £128. 

The  company  had  neyer  held  it  statutory  meeting 
and  was  insolyent. 

CozenS'Uardy,  for   the  petitioner. 

The  company  did  not  appear. 

Wkight,  J.,  in  making  the  usual  compulsory 
windmg-ap  order  said  that  the  petitioning  creditor's 
debt  being  under  £50  he  would  not  ordinarily  haye 
been  allowed  any  costs,  bat  as  he  was  supported  by 
other  creditors  tor  a  considerable  amount  the  usual 
order  as  to  costs  would  be  made. 

Sjlicitors,  Reed  &  ReeL 


K.  B.  Div.  \ 

(Lord  Alverstone,  L.C.J.,  and  |  Nov.  6, 

Darling  and  Channell,  JJ.)     ) 

Stoddabt  {Apptllard)  v.  Hawkb  {Respondent).  (6.) 

Gaming — Betting — Office  used  for  betting — Coupons  for 
prizes  for  naming  winners  of  horse  races  issued  from 
office  in  London — Monet/  received  in  Holland — Betting 
Act,  185;j  (IG  tfc  17  Vict,  c.  119),  si.  1,  3,  4. 

Coupons  were  issued  in  connection  with  a  newspaper 
from  an  office  in  London  kept  by  the  appellant,  Ttte 
cmpons,  which  could  he  obtained  on  application  free  of 
charge,  were  to  be  filled  i7i  by  the  competitors  in  a  wager- 
ing competition,  and  when  so  filled  in  ivere  to  be  sent  in 
postal  orders  to  an  office  in  Holland,     These  postal  orders 

*  See  In  re  Herbert  btandring  rfe  Co.,  39  Solicitors' 
JOUKNAL,  603,  [1895]  W.  N.  99. 

(a.)  Reported  by  L.  W.  Bybne,  Esq.,  Barrister-at- 

Law. 

(b.)  Eeported  by  Erskinb  Reid,  Esq.,  Barristei-* 

at-Law. 
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were  not  payable  in  Holland,  and  had  to  he  returned  to 
England  to  he  cashed.  The  money  ao  sent  in  hy  com- 
petitora  was  eventually  received  hy  the  appellant. 

Held,  that  aii  offence  had  heen  committed  under  section 
1  of  the  Betting  Act,  1853,  notwithstanding  that  the 
money  was  received  from  the  competitors  abroad,  and 
that  tfie  appellant  had  heen  rightly  convicted. 

Case  stated. 

Appeal  from  a  decision  of  Mr.  Alderman  Smallman 
sitting  as  magistrate  for  the  City  of  London. 

The  material  facts  as  set  forth  in  tbe  special  case 
were  as  follow : 

On  tbe  30th  of  April,  1901,  the  appellant,  Joseph 
S  oddart,  was  convicted  on  five  summonses,  the  first 
four  of  which  were  that  he,  being  the  owner  of  a 
certain  office  or  place  situate  at  10,  Bed  Lion-conrt, 
Fleet-street,  did,  on  yaiious  dates  in  March,  1901, 
opeD,  keep,  and  use  the  ssid  office  and  place  for  the 
purpose  of  mone?  or  valuable  things  being  received 
b 7  or  on  behalf  of  him,  the  said  owner,  as  or  for  the 
consideration  for  an  undertaking  or  promise  to  pay  or 
give  thereafter  money  on  events  or  contingencies 
of  or  reUting  to  liorse-races  and  the  game  of  football, 
thf'reby  iofrioging  16  &  17  Vict.  c.  119. 

The  fifth  summons  charged  the  appellant  with 
kf  eping  and  using  the  office  for  the  purpose  of  money, 
&o.,  being  received  'by  or  on  behalf  of  one  G. 
Htoddart. 

The  five  informations  were  laid  by  John  Hawke, 
atid  the  appellant  was  sentenced  to  six  months'  im- 
prisonment without  hard  labour. 

The  folio wiog  facts  were  proved  or  admitted : 

The  appellant  was  the  owner  of  the  office  and 
registered  proprietor  of  Sporting  Luck,  and  the  paper 
was  published  and  its  business  conducted  at  the  office 
in  question.  Tbe  newspaper  contained  advertise- 
ments relating  to  sporting  coupons  oompetitions,  and 
copies  of  coupons  called  **  International  Supplement " 
wf-re  put  in  evidence.  The  coupons  were  procurable 
at  the  office  by  intending  competitors  either  with  or 
upart  from  the  paper  free  of  charge.  All  the  coupons 
filled  up  and  dispatched  by  the  competitors,  together 
with  the  remittances,  were,  in  accordance  with  the 
instructions,  addressed  to  Sporting  Luck,  Middleburg, 
Holland.  In  one  case  tbe  remittances  were  to  be 
made  payable  t'i  the  appellant  and  in  subsequent 
issues  to  G.  Stoddart. 

It  was  proved  that  remittances  were  sent  to  the 
appellant  in  Holland  and  accepted  for  the  competi- 
tions, and  the  authorities  at  the  General  Post  Office 
OHsned  postal  ordeis  payable  to  the  appellant  or  G. 
Stoddart  which  were  returned  from  Holland  amount- 
ing to  £9,683,  and  that  between  the  28th  of  February 
and  the  3rd  of  April  no  fewer  that  87,556  such  orders 
were  bashed,  English  postal  orders  not  being  payable 
in  Holland.  Numbers  of  these  postal  orders  were 
identified  as  having  been  sent  for  the  purposes  of  the 
competitions. 

It  was  proved  that  on  the  19th  of  March,  1901, 
there  was  an  announceoient  of  the  dissolution  of 
partnership  between  the  appellant  and  his  son  G. 
Stoddart,  as  turf  accountants  at  Middleburg,  the 
appellant  having  been  convicted  on  the  7th  of  March 
for  similar  offences.  G.  Stoddart  was  a  young  man 
of  twenty-one  years  of  age,  who  had  previously 
assisted  the  appellant  at  10,  Bed  Lion-court,  where  he 
carried  on  a  betting  business  as  J.  &  H.  Drew,  being 
guaranteed  by  his  father. 

The  competitions  were  described  as  Sporting  Luck 
contests,  and  the  address  in  Holland  was  given  as 
Sporting  Luck,  Middleburg. 

It  was  contended  on  b^lf  of  the  appellant  that,  in 
order  to  bring  the  case  within  the  Ace,  it  was  neces- 
sary to  prove  that  the  appellant  had  kept  or  used  the 


office  in  Bed  lion-court  for  the  purpose  of  receiving 
money,  &c.,  at  that  office,  and  that  a  receipt  of  money 
to  be  within  the  Act  must  be  a  receipt  givea  at  the 
time  the  bet  was  made  and  the  promise  to  pay  given 
before  the  events  came  off. 

For  the  respondent  it  was  maintained  that  the 
sending  of  the  money  to  the  appellant  and  G-.  Stoddart 
by  way  of  Middleburg,  the  bulk  being  in  postal 
orders  which  can  only  be  cashed  in  this  coantry,  was 
merely  a  subterfuge,  and  tbat  the  real  gist  of  the 
offence  created  by  statute  was  the  opening  and  keep- 
ing of  a  house,  as  the  one  advertised,  for  the  purposes 
which  it  forbids. 

The  magistrates  found  that  G.  Stoddart  ^  was 
acting  at  Middleburg  as  agent  for,  or  a^  jointly 
interested  with,  the  appeUaut  in  tbe  receipt  of  thH 
moneys  posted  to  Middleburg,  and  that  the  appellant 
had  tiimself  received  some  of  the  postal  orders,  and, 
as  has  been  stated,  convicted  the  appellant. 

Lord  Col^idge,  K,G,  {Montague  Shearman  and 
Stutfield  with  him),  for  the  appellant.— The  object  of 
the  Act  as  declared  by  the  preamble  is  not  the 
suppression  of  betting,  but  of  betting-hooses,  and  for 
a  conviction  it  is  necessary  to  show  that  money  was 
received  on  the  premises  in  qnestion.  Here  the 
money  was  recieved  in  Holland,  and  therefore  the 
office  in  Red  Lion-court  is  not  a  betting-house,  nor 
can  the  appellant  be  convicted  for  keeping  it  as 
such.  If  the  appellant  were  to  use  his  office  in 
Bed  Lion-court  for  the  purpose  of  receiving  money 
at  Smith-street,  Westminster,  it  would  be  the  latter 
and  not  the  former  which  would  be  the  betting- 
house.  Moreover,  the  money,  although  the  appellant 
got  the  benefit  of  it,  eventually  was  not  received 
by  him  until  after  the  contingency,  and  it  ooght 
not  to  be  considered  as  a  continuing  offence. 
Section  4  of  the  Act  of  1853  makes  the  receipt  of 
money  for  bets  a  special  offence,  but  the  receipt  of 
money  must  be  in  England,  and  a  receipt  of  the 
kind  contemplated  by  section  1  of  the  Act,  and 
imless  the  money  be  received  in  a  house  there  has 
been  no  offence. 

He  cited  from  the  judgment  of  Lord  James 
of  Hereford  in  Powell  v.  Kempton  Park  Racecourse 
Co.,  47  W.  E.  585,  [1899]  A.  0.  143.  at  p.  191 ; 
Davis  V.  Stephenson,  24  Q.  B.  D.  529,  38  W.  B.  Dig. 
110;  Bradford  v.  Dawson,  45  W.  R.  347,  66 
L.  J.  Q.  B.  191  ;  and  Cox  v.  Andrews,  32  W.  B.  289, 
53  L.  J.  M.  C.  34. 

Horace  Avory,  K,C.,  and  J,  K,  MacJcay,  for  the 
respondent. — The  real  question  here  is  whether  there  is 
evidence  upon  which  the  magistrate's  finding  of  fact 
can  be  supported.  He  found,  and  we  submit  rightiy 
on  the  evidence,  that  the  house  in  Bed  Lion-oourt 
was  used  by  the  appellant  either  for  the  purpose  of 
betting  with  persons  resort* ng  thereto  or  for  tbe 
purpose  of  receiving  money  from  them  in  considera- 
tion for  a  promise  on  his  Ipart  to  pay  a  prize  on  a 
sporting  contingency.  If  the  facts  proved  support 
those  findings  then  the  appellant  comes  within  the 
mischief  of  tbe  statate  and  the  conviction  must  be 
affirmed.  The  appellant's  contention  comes  to  this : 
that  the  court  should  read  into  the  Act  the  words  '*  in 
the  house,"  but  the  court  ought  not  to  read  in 
words  unless  they  must  be  added  in  order  to  give 
effect  to  the  Act  of  Parliament  which  without  some 
such  addition  would  be  nugatory  or  senseless.  In 
Davis  V.  Stephenson  there  was  no  evidence  that  the 
betting  man  had  ever  been  in  the  public-house  before 
the  bets  were  made,  or  that  the  landlord  knowingly 
allowed  his  house  to  be  used  as  a  place  of  deposit  for 
money  which  had  been  received  on  a  spot  outside  the 
area  included  in  the  licence,  and  the  court  (Lord 
Ooleridge,  C.J.,  and  Lord  Esher,  M.B.)  held  that  tbie 


Y^LL. 


[Dee.7»l9010 


THE  WEEKLY  REPORTER. 


95 


High  Goubt. 


Stoddabt  (Apfbixakt)  v.  Hawkb  (Bbspondbitt). 


High  0>ubt. 


indiotment  chariring  the  landlord  of  the  honse  with 
unlawfolly  **  suffering  "  the  said  licensed  house  to  be 
kept  and  used  in  contravention  of  the  Act  of  1853 
failed.  In  this  case  the  appellant  had  nsed  the 
premises  for  every  purpose  except  that  of  actually 
receiving  the  money  from  the  competitors. 

Zord   Coleridgey  in  reply,  cited  Macnee  v.  Persian 
Investment  CarporcUion,  38  W.  K.  596,  44  Oh.  D.  306. 

Ixxrd  Alybbstoite,  L.C.  J. ,  in  giving  j  udgment,  said : 
Notwithstanding  the  very  able  argument  of  Lord 
Coleridge,  with  the  assistance  of  the  equally  able 
argument  of  Mr.  Avory,  I  am  of  opinion  that  this 
oonTiction  ought  to  be  affirmed.  «The  appeUant  is 
charged  under  the  second  branch  of  section  1  of  16  & 
17  Vict.  c.  119.    It  is  clear  that  he  carried  on  some 
kind  of  business  at  10,  Bed  Lion-oourt,  and  from 
that  place  coupons  were  issufd,  wiUiout  which  he 
could  not  have  received  the  money.    I  do  not  think 
that  the  statute  ought  to  be  confined  to  money  being 
received  at  the  prohiHted  plaoe,  having  regard  to  the 
preamble  of   the  Act   and   the  case  of   Powdl  v. 
Kempton  Park  Racecourse  Co.    I  entirely  agree  with 
the  view  of  the  object  of  the  Act  express^  in  the 
House  of  Lords  by  Lord  Jam^s  of  Hereford,  and  if 
that  is  taken  to  be,  as  it  undoubtedly  is  for  this 
purpose,  a  true  exposition  of  the  Act,  this  particular 
transaction  is  within  the  mischief  of  it.    It  was  said 
by  the  noble  and  learned  lords  who  gave  judgment 
in  that  case,  and  I  think  quite  correctly,  that  the 
court  must  fiad  something  in  the  Act  of  Parliament 
which,  without  undue  straining,  and  without  con- 
Btming  it  otherwise  than  in  its  natural  meaning, 
brought  the  transactions  under  consideration  witbia 
the  scope  of  the  statute,  and  that  if  there  is  any 
doubt  they  must  refer  to  ^e  preamble.    The  material 
part  oi  the  statute  so  far  as  we  have  to  construe  it 
if  the  second  portion   of   it.  and  under  that    the 
defendant  was  charged  with  a  keeping  a  houie  or  office, 
or  havmg  the  care  or  management  of  it,  for  the  pur- 
pose of  money  being  receiv^  by  him  or  on  his  be  naif 
for  an  illegal  consideration — viz.,  a  bettiog  considera- 
tion.     The  facts  were  that   the  defendant  carried 
on  some  kind  of  business  at  Red  lioo -court,  and 
occupied  there  a  place  at  which  Sporting  Luck  was 
pubbshed.  He  advertised  that  from  chat  plac«t  people 
could  get  coupons,  without  which    the    defendant 
would  not  have  received  any  of  this  money  at  all.     I 
am  not  going  to  say  for  the  porposei  of  this  case  that 
there  is  any  evidence  of  resorting  by  persons  for 
getting  coupons,  because  the  defendant  is  not  charged 
under  the  part  of  the  Act  dealing  with  that,  bat  it 
seems  to  me  that  the  statute  is  not  to  b^  confined  to 
the  moneys  to  be  received  at  the  place.    I  think  that, 
having  regard  to  the  preamble  and  to  the  judgment  in 
the  case  of  Powell  v.  The  Kempton  Park  Racecourse  Co, 
in  the  Houie  of  Lords,  we  ought  to  say  tbat  the  main 
substantial  offence  which  it  was  intended  to  hit  at 
by  the  statute  is  keeping  the  plaoe  for  the  purpose  of 
the  owner  of  that  plaoe  receiving  money.     It  would 
defeat,  I  think,  the  intention  of  the  Legislature  if  we 
were  to  add  to  or  imply  in  the  words  *'  for  the  purpose 
of  the  money  or  valuable  things  being  received,*'  the 
words  "being  received  at  that  place.''     I  do  not 
think  I  can  put  a  better  illustration  than  to  say  that 
if  we  are  compelled  to  do  that  there  would  be  no 
offence  if  the  whole  transaction  had  been   carried 
out  at  Bed  Lioo-comrt   by  the   issue    of   coupons 
and  then  when  a  coupon  had  been  delivered  to  the 
applicant  it  had  been  said,  "Don't  pay  the  money 
to  me,  but  be  good  enough  to  pay  it  into  my  bank." 
Taking  the  fact,  however,  that  it  was  a  necessary  part 
of  the  system  that  these  coupons  should  be  issued  in 
order  that  Mr.  Stoddart  should  receive  the  money,  I 


which  the  alderman  could  convict.  I  am  glad  to  be 
able  to  come  to  this  conclusion,  sl^ough  I  do  not  go 
so  far  as  to  say  the  case  is  perfectly  dear,  because  this 
system  might  do  great  and  irreparable  mil  chief  in  a 
few  weeks.  I  come  to  the  conclusion  that  the  main 
offence  intended  to  be  struck  at  by  the  statute  is  the 
keeping  of  a  place  localizing  the  business  in  order  to 
enable  the  proprietor  of  that  plaoe  or  business  to 
receive  the  money.  Therefore  the  alderman,  in  my 
judgment,  came  to  the  right  conclusion,  and  the 
conviction  must  be  affirmed. 

Dabluio,  J. — I  concur.    The  words  of  the  statute 
have  reference  to  using  a  place  "  for  the  purpose  of 
any  money  or  valuable  thing  being  received  by  or  on 
behalf  of  such  owner,"  and  the  contention  of  the 
appellant  was  that  he  was  not  forbidden  to  do  what 
he  did,  because  he  did  not  receive  the  money  in  this 
house  at  Bed  lion-court,  nor,  indeed,  in  England* 
He  had  done  so  before  and  had  been  convicted,  and 
this  was  a  carefully  considered  scheme  for,  in  my 
opinion,  evading  the  statute,  because  it  was  admitted 
by  Lord  Coleridge  himself  that  what  the  appellant 
did  was  really  within  the  mischief  of  the  statute,  and 
that  no  doubt  the  Legislature  would — if  it  had  been 
pointed  out  to  them  that  anyone  would  do  tirhat  the 
defendant  had   ingeniously   contrived    to    do — have 
used   apt   words  to  prevent  him.    Therefore   Lord 
Coleridge  said  thi^  was  a  casus  omissus,    1  do  not 
think  it  was.    I  think  the  words  used  by  the  Legis- 
lature  are    wide    enough    to  cover   the   case.    The 
statute    does   not    say   that   the   money    must   be 
received    m   tbe    hotue,    and   as   these  woras   are 
not  in  the  statute,   why  should  we  read  ^em  in? 
I  have  during  the  argument  heard  no  reason  why 
we  should  construe  the  statute  so  as  to  make  bettiog 
easier.    It  is  notorious  that  the  amount  of  harm  which 
is  done  in  this  coantry  by  betting  is  enormous,  and 
the  amount  of  crime  to  which  it  leads  no  jadge  who 
has  gone  ansize  can  be  blind  to.     It  leads  to  the 
robbery  of  employers  and  all  sorts  of  crimer,  and  why 
should  the  court  be  careful   to   narrow  down  the 
Ptatute  and  read  into  the  section  words  which  the 
Legislature  has  not  put  there?    It  appears  to  me 
that  what  was  dooe  at  the  appellant's  house  in  London 
was  an  essential  and  necessary  part  of  the  transaction, 
and  therefore,  wherever  the  money  might  reach  him, 
he  did  in  fact  use  this  house  for  the  purpose  of  money 
being  received  by  or  on  behalf  of  the  owner  of  the 
house.    Those  are  the  words  of  the  statute,  and  there- 
fore we  are  warranted  in  affirming  the  conviction, 
the  more  so   as  there  is  no  reason  on  the  ground 
of  public  policy  or  the  like  why  we  should  not  give 
to  the  words  their  plain  meaning. 

Chaknell,  J. — I  am  of  the  same  opinion.  I  do 
not  think  it  throws  much  light  upon  the  question 
to  consider  whether  the  defendant  had  intended  to 
evade  the  statute.  The  real  question  was  whether 
the  act  of  the  defendant  was  lorbidden  by  statute  or 
not.  If  it  were  not  forbidden,  then  he  was  entitled 
to  do  what  he  hal  done.  What  was  forbidden  by  the 
Act  was  the  use  of  an  office  for  certain  purposes, 
among  which  was  the  use  of  it  for  money  to  be 
received.  The  coupons  were  an  essential  part  of  the 
transaction,  and  without  these  documents  the  money 
could  not  have  been  received,  and  the  house  was  kept 
for  the  purpose  of  issuing  them,  and  nothing  else. 
The  judgments  in  Powell  v.  Kempton  Park  Racecourse 
Co,  have  very  great  bearing  on  the  present  case. 
It  is  there  clearly  shown  that  the  object  of  the  Act 
was  to  put  down  betting  houses — in  otber  words,  it 
was  the  localization  of  that  class  of  business  which 
was  hit  at.    Now,  asking  the  question  whether  in 
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the  looalizaticm  of  betting,  the  answer  in  dearly  in 
the  affirmatiye.  The  ooapons  were  an  essential  part 
of  the  system  and  without  them  money  ooold  not 
have  been  received.  The  honsein  my  judgment  was 
therefore  kept  for  a  material  part  of  the  business,  and 
the  defendant  was  rightly  convioted. 

Appeal  dismissed,    with   costs,  and    the     conviction 
affirmed. 

Solicitors,  Le  Brassenr  &  Oakley ;  Malkin  <fc  Co, 


aton^t^tors  (tmxi  of  itioc^rister. 


Before  the  Chancellor  of  the  Diocese,  Sitting  inith 

Assessors.  Nov.  2. 

Sweet  and  Others  v.  Gordon  Young,  (a.) 

Ecdesiastioal  law — Clergy  discipline — Ibth  and  109^/* 
Cayions — **  Immoral  conduct  ^'-^Clergy  Discipline  Act, 
1892,  s.  2. 

If  the  conduct  of  a  clerk  in  holy  orders  is  *'  unworthy 
of  the  character  of  ministers  of  religion,**  then  he  is 
guilty  of  **  immoral  conduct "  within  the  meaning  of 
section  2  of  the  Clergy  Discipline  Act,  1892,  notwith- 
standing that  no  act  of  indecency  is  proved  against  him. 

This  was  the  complaiot  of  Charles  Sweet,  Begioald 
Wynn  Rucker,  and  Wentworth  Ewiog  Oattley, 
parisliioners  of  the  defendant,  alleging  that  on  a 
number  of  occasions  the  defendant  had  been  guilty 
of  insobriety,  and  that  (a)  on  an  occasion  in  March, 
1897,  "after  dinner  at  C&ipstead  Bectory  the 
defendant  uttered  the  ribald  and  unclean  words.  Do 
von  admire  my  parlourmaid?  Did  you  notice  the 
beauty  of  her  form?  Would  you  like  to  see  her 
stripped  ?  " ;  and  (6)  *<  that  on  the  4th  of  July,  1899, 
at  akx>ut  1.30  a.m.  the  defendant  was  in  a  dancing- 
room  at  the  Alsatian  Club  in  Oxfozd-street,  London, 
With  a  prostitute  on  his  knee,  and  was  behaving  him- 
self in  an  immoral  and  ziotous  manner  with  the  said 
prostitute  and  other  prostitutes." 

The  court  found  that  some  of  the  various  charges 
of  insobriety  were  proved,  and  that  both  the  charges 
(a)  and  {h)  had  been  estftblished,  but  there  was  no 
evidence  of  any  act  of  indecency  having  oqpurred  at 
the  Alsatian  Club  or  elsewhere. 

QiU,  K.C,  and  Talbot  contended  that  it  was 
not  necessary  to  prove  any  act  of  indecency.  The 
defendant's  conduct,  taken  as  a  whole,  should  be 
considered.  A  much  stricter  test  of  what  was  moral 
should  be  applied  to  a  clerk  in  holy  orders  than  to  a 
layman.  The  case  here  was  that  the  defendant  was, 
so  to  speak,  making  a  night  of  it,  and  was  in  a 
disorderly  house  which  was  me  resort  of  prostitutes, 
and  he  was  there  not  even  out  of  meie  curiosity,  but 
was  tHoroughly  enjoying  himself. 

They  dted  Beneficed  Clerk  v.  Lee,  [1897]  A.  C.  226, 
45  W.  R.  Dig.  52. 

Itawlinsoii,  K.  C,  and  Longstaffe,  for  the  defendant. — 
If  there  were  no  act  of  any  sort  of  indecency  a 
fortiori  there  was  no  *'  immoral  conduct."  For  a 
clerk  ia  holy  orders  to  act  indiscreetly,  as  the 
defendant  admits  that  he  did  in  going  to  the  club  at 
all  (he  denied  that  any  woman  sat  on  his  knee],  the 
Legislature  did  not  intend  the  words  immoral  conduct 
in  section  2  to  be  extended  to  that.    The  75  th  and 


{a,)  Beported  by  Gwtnnb  Hall^  Esq.,  Barrister- 

at-Law. 


109th  Canons  are  no  doubt  wide,  but  they  do  not 
apply  to  the  defendant's  conduct. 

They  ci*ed  The  Bishop  of  BocJieater  ▼.  Harris, 
[1893]  P.  187,  41  W.  E.  Dig.  73. 

The  Chanoellob,  in  delivering  judgment,  said: 
The  second  section  of  the  Act  enacts  that  *'  if  a  dergy- 
man  either  is  convicted  by  a  temporal  court  of  having 
committed  an  act  constituting  an  ecdetiaatical  offence, 
and  the  foregoing  section  does  not  apply  to  him,  or 
is  alleged  to  have  been  guilty  of  any  immoral  act, 
immoral  conduct,  or  immoral  habit  ...  he  may  be 
prosecuted,  &c  •  •  ."  In  Beneficed  Clerk  v.  Lee,  [1897] 
A.  C.  226,  at  p.  ^229,  Halsbury,  L.C.,  said :  *'  It  i« 
provided  in  section  12,  '  the  expressiona  immoral  act, 
immoral  oonduct,  and  immoral  hsbit  shall  include 
such  acts,  oonduct,  and  habits  as  are  proscribed  by 
the  75th  and  109th  Canons  issued  by  the  Convocation 
of  the  Province  of  Canterbury  in  the  year  1603.'  The 
language  of  these  canons  denounces  the  offences  which 
the  109  th  Canon  sums  up  as  *  undeanness  and  wicked- 
ness of  life'  but  it  goes  further,  and  oondenms 
acts  and  conduct  hardly  to  be  considered  immoral, 
bat  certainly  dangerous,  to  the  reputation  or  un- 
worthy of  the  character  of  ministers  of  religion." 

The  75 ih  Csnon  provides:  '<No  eoclesiasticsl 
person  shall  at  any  time,  other  than  for  their  honeit 
necessities,  resort  to  any  taverns  or  alehonaes,  neither 
shall  they  board  or  lodge  in  any  such  places. 
Furthermore,  they  shall  not  give  themselves  to  any 
base  or  servile  labour,  or  to  drinking  or  riot,  spending 
their  time  idly  by  day  or  by  night  playing  at  dice, 
cards,  or  tables,  or  any  other  unlawful  game;  bat 
at  all  times  convenient  they  shall  hear  or  read  some- 
what of  the  Holy  Scriptures,  or  shall  occupy  them- 
selves with  some  other  honest  study  or  exeroiee, 
always  doing  the  things  which  shall  appertain  to 
honesty,  and  endeavouring  to  profit  the  Church  of 
God,  having  always  in  mind  that  they  ought  to 
excel  all  others  in  purity  of  life,  and  should  be 
examples  to  the  people  to  live  well  and  Chcistiaaly* 
under  pain  of  ecclesiastical  censures  to  be  inflicted 
with  severity,  according  to  the  qualities  of  their 
offenoes." 

The  109th  Canon  ia  as  follows:  ''  If  any  offend  their 
brethren  either  by  adultery,  whoredom,  inoest,  or 
drunkenness,  or  by  swearing,  ribaldry,  usury,  or  any 
other  unoleanness  and  wickedness  of  life,  the  church- 
wardens or  questmen,  and  sidesmen,  in  their  n«xt 
presentments  to  their  ordinaries,  shall  faithfully 
present  all  and  every  of  the  said  offenders,  to  the 
intent  that  they  and  every  of  them  may  be  punished 
by  the  severity  of  the  laws,  according  to  their  deserts, 
and  such  notorious  offenders  shall  not  be  admitted  to 
the  holy  communion  till  they  be  reformed." 

Taking  into  consideration  the  whole  facts  of  the 
case  he  (the  Chancellor)  had  directed  the  assessori 
that  if  the  facts  alleged  were  proved  they  would  cofl- 
stitute  the  statutory  offence  intended  by  the  words 
<•  immoral  conduct." 

The  court  had  found  that  the  charges  (a)  sod 
(6)  were  established,  and  on  some  of  the  occasions 
alleged  they  found  that  the  defendant  had  been  under 
the  influence  of  drink. 

Solicitors,  Wontntrs;  Sayle,  Carter,  tfc  (-o. 


V<»l.L. 


[Saa  1^  IMl.] 


THE  WEEKLY  REPORTER. 


97 


OOUBT  OF  AFPBAIi. 


Wabbsn  V,  Bbowit. 


CoiTBT  OF  Appeal. 


Oot.  29 ; 
13. 


Otoutt  Of  Ayyeal. 

From  Chao.  Div.  )    O  f 

(Ijord  Alvewtone,  I^C. J.,  and  Yaaghaa  f    zr;' 
WilUamB  and  Eomer,  L.JJ.)  )    ^^^' 

Wabbxn  v.  Bbown.  (a.) 

Light  —  Prescription  —  Extent  of  right  —  Light  for 
ordinary  purposes — Trade  requiring  extraordinary 
degree  of  light. 

There  is  no  standard  of  light.  In  considering  whether 
ancient  lights  have  been  suhstantiaUy  interfered  with, 
reffard  must  be  had  to  the  ordinary  uses  by  way  of 
habitation  cr  business  to  which  the  house  has  been  put  or 
might  reasonably  be^  supposed  to  be  capable  of  being  put. 

A  plaintiff  is  therefore  entitled  to  relief  where  his 
extraordinary  amount  of  light  has  been  substantially 
interfered  with,  even  though  sufficient  light  is  left  for 
ordinary  purposes. 

Decision  o/ Wright,  J.  (49  W.  R  206.  [1901]  1  Q.  B, 
722),  reversed. 

This  was  an  appeal  from  the  deoision  of  Wright, 
J.  (reported  49  W.  B.  206,  [1901]  1  Q.  B.  722). 

The  faot«  of  the  case  were  thesti :  Two  of  the  three 
plaintiffi  were  the  owners,  and  the  third  was  the 
lestee  and  ooonpier,  of  a  factory  in  a  street  in  the 
town  of  Leicester,  the  business  carried  on  in  the 
factory  being  that  of  a  hosiery  manofaotiarer. 

In  the  fiictory,  which  was  built  in  1860,  there 
were  windows  which  had,  down  to  the  obstruction 
complained  of  in  the  action,  eojoyed  the  access  of 
light  in  greater  quantity  than  was  necessary  for 
ordinary  purposes. 

From  1860  to  1884  the  factory  was  used  as  a  boot 
and  shoe  factory — a  purpose  which  required  only  an 
ordinary  amount  of  fight. 

From  1884  downwuds  it  was,  with  a  few  short 
intfsrrals,  used  as  a  hosiery  manufactory.  That 
mannfaoture  required  an  unusual  degree  of  light, 
especially  during  the  time  next  before  the  obstruction 
complained  of,  owing  to  improvements  in  the  kind 
of  machinery  employed,  which  rendered  necessary  a 
very  exceptional  quantity  and  quality  of  light  for  the 
continual  and  accurate  adjuttment  of  filaments  to 
fine  needles  moviog  by  machinery  at  speed  in  bundles 
of  some  hundreds. 

In  1899  the  defendant,  who  had  an  old  building 
on  the  opposite  side  of  the  street  to  the  factory, 
raised  his  building  considerably  above  its  original 
height*  and  so  diminished  the  light  through  the 
plaintiffs*  windows,  though  still  allowini;  the  passage 
through  those  windows  of  enough  light  for  all 
ordinary  purposes. 

The  action  was  tried  by  Wright,  J.,  without  a  jury, 
and  owiog  to  the  conflict  of  authority  his  lordship  at 
the  conclusion  of  the  arguments  reserved  judgment. 

On  giving  judgment  on  the  4th  of  August.  1900, 
his  lordship  found  that  the  plaintiffs  hiM  suffered 
substantial  damage  and  he  assessed  that  of  the  tenant 
at  £100  and  that  of  the  owners  at  £200,  but  he  held 
that  as  the  plaintiffs  had  abtmdance  of  light  left  for 
all  ordioary  purposes  of  habitation  or  buiiness  they 
were  not  entitled  to  the  relief  claimed  by  them,  on 
the  ground  that  their  extraordinary  use  had  been 
interfered  with. 

The  plaintiffi  appealed. 

Hugo  Young,  K.C.,  and  TT.  R,  Stevenson,  for  the 
plaintiffis,  contended  that  they  were  entitled  to  have 
preserved  to  them  the  whole  of  the  extraordinary 

(o.)  Beported  by  B.  E.  Williams,  Esq.,  Barrister- 

at-Law. 


amount  of  light  their  windows  had  received  during 
the  statuiiory  period,  although  that  extraordmary 
amount  of  light  had  been  actually  required  for  their 
hosiery  business  during  a  portion  only  of  the  twenty 
years. 

Warmington,  K,G,,  and  A,  Neilson,  for  the  defend- 
ant, argued  that  the  plaintiffs  as  owners  of  ancient 
lights  were  entitled  to  so  much  light  as  was  necessary 
for  the  ordinary  purposes  of  life  and  no  more. 

Cur,  adv.  vult 

Nov.  13. — ^EoMEB,  L.  J.,  read  the  judgment  of  the 
coTirt,  which  was  as  follows :  In  this  case  Wright,  J., 
has  found  that  certain  ef  the  plaintiffs*  ancient  lights 
have  been  substantially  interfered  with  by  the 
defendant's  new  building.  He  has  also  found  that 
the  plaintiffs  have  in  fact  thereby  suffered  substantial 
damage,  for  he  assesses  their  losses,  »s  to  the  tenant 
at  £100,  and  as  to  the  reversioners  at  £200.  On  these 
findings  one  would  have  expected  judgment  entered 
for  the  plaintiffs ;  but  the  learned  judge  has  made  an 
additional  finding,  and  by  reason  of  that  he  has  dis- 
missed the  action.  This  finding  is  to  the  effect  that,  not- 
withstanding the  substantial  diminution  of  th«  ancient 
lights  cauMd  by  the  defendant's  new  building, 
abundant  light  remains  f«r  all  ordinary  purposes  of 
inhabitancy  or  business.  We  felt  some  doubt  at  first 
as  to  what  this  additional  finding  meant,  and  whether 
it  was  not  contradictoiy  to  the  other  findings;  but 
after  further  consideration  of  the  judgment,  and  after 
consulting  Wright,  J.,  we  have  no  doubt  as  to  ihe 
meaning  of  the  additional  finding.  It  means  that, 
though  the  light  coming  from  certain  of  the  ancient 
lights  has  been  substantially  diminished,  and  though 
the  rooms  thereby  lighted  have  been  so  darkened 
that  both  the  tenant  and  the  reversioners  have 
suffered  substantial  damage,  yet  the  darkened  house 
is  still  as  useful  for  purposes  of  habitation  or  business 
as  what  we  may  term  the  average  run  of  houses.  In 
other  words,  the  learned  judge  appears  to  think  that, 
as  a  matter  of  law,  there  is  a  sort  of  standard  in  the 
matter  of  light,  and  that  if  a  particular  house  is  by 
its  andent  lights  extremely  well  lighted,  those  lights 
may  with  impunity  be  substantially  ioterfered  wiSiso 
long  as  the  house  in  its  darkened  condition  does  not 
fall  oelow  the  standard.  In  our  opiuion  that  is  an 
erroneous  view  of  the  law.  We  do  not  propose  to 
go  through  aU  the  numerous  cases  which  were 
dted  before  us  and  before  Wright,  J.  It  is  not 
necessary  to  do  so  for  the  purposes  of  this  ease. 
No  doubt,  before  Kelk  v.  Pearson,  19  W.  B.  665, 
L.  B.  6  Gh.  App.  809,  was  decided,  and  still  more 
so  before  the  judgment  of  Lord  Cran worth  in 
Yates  V.  Jack,  14  W.  B.  618,  L.  B.  1  Ch.  App.  295, 
some  inaccurate  views  as  to  the  nature  of  the  right  to 
light  acquired  under  the  statute  were  entertained  and 
expressed  by  various  judges;  and  in  some  of  the 
earlier  cases,  and,  indeed,  even  in  some  lat<»r  ones, 

,  language  has  been  employed  in  some  judgments 
which  would  appear  to  support  the  view  of  Uie  law 
taken  by  Wright,  J.  But  we  think  that  in  recent 
times  the  law  has  become  settled,  and  we  propose  to 
state  shortly,  so  far  as  is  material  for  the  immediate 
point  arising  in  this  case,  what  we  understand  the  law 
to  be.  The  statute  in  its  terms  might  appear  to 
sanction  the  view  that  the  right  to  light  once  ac- 
quired wiM  absolute  as  to  every  part  of  it,  so  that  any 
interference,  however  slight,  would  be  wrongful.  But 
it  was  soon  established  that  the  statute  had  not 
idtered  the  character  of  the  right,  though  it  had 
altered  the  method  by  which  it  could  be  acquired; 
and  it  was  held  that  the  right  would  not  be  interfered 
with  if  there  were  no  substantial  diminution  of  the 

flight  such  as  to  cause  substantial  damage  to  the 
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tenant  or  owner.  And,  in  oondderingwliat  would  be 
a  mbstantial  diminution  and  anbatantial  damage,  it 
ifl  held  that  the  proper  point  of  view  i4  to  pay  regard 
not  to  what  some  person  haying  fontastio  or  peonliar 
views  might  dhoose  to  regard  as  a  substantial  diminu- 
tion or  as  substantial  damage,  but  to  the  views  of 
persons  of  ordinary  sense  and  judgment.  And,  in 
particular,  in  considering  whether  a  house  has  been 
substantiaJly  injured,  it  is  proper  to  have  regard  to 
the  ordinary  uses  by  way  of  habitation  or  business 
to  which  the  house  has  been  put,  or  might  reasonably 
be  supposed  to  be  capable  of  beixig  put.  We  do  not  say 
that  m  the  recent  cases  the  law  has  been  expressed 
exactly  in  the  language  we  have  used,  but  we  mean 
that,  though  various  expressions  have  been  used  by 
different  judges,  yet  in  substance,  and  as  the  result 
of  what  are  now  regarded  as  binding  authorities,  the 
above  is  a  fair  statement  of  the  law  as  it  is  to  be 
gathered  from  those  judgments  wUch  are  now  to  be 
regarded  as  sound.  And  at  the  present  day,  if  ancient 
li^ts  are  interfered  with  substantially,  and  real 
damage  thereby  ensues  to  tenant  or  owner,  Ihen  tiiat 
tenant  or  owner  is  entitled  to  relief.  With  regard  to 
the  exact  point  arising  in  this  case,  we  think  that, 
since  the  case  of  Kdk  v.  Pearwm^  it  is  impossible  to 
hold  properly  that  the  statutory  right  is  not  inter- 
fered witn  merely  because  alter  the  inteclerenoe  the 
house  may  still  come  up  to  some  supposed  standard 
as  to  what  a  house  ordinarily  requires  by  way  of  light 
for  purposes  of  inhabitancy  or  bunness.  Some 
houses,  owing  to  their  having  numerous  or  particu- 
larly advantageous  ancient  lights,  are  extremely 
valuable  for  purposes  of  habitation  or  of  business. 
In  these  cases  an  owner  of  the  servient  tenement 
cannot  justify  a  substantial  iuterfereooe  with  these 
lights,  or  (it  may  be)  a  complete  stoppage  of 
some  of  them  causing  great  daznage  to  the  house, 
on  the  ground  that  other  houses  in  the  neighbour- 
hood, or  even  the  majority  of  those  houses,  or 
some  imaginary  standard  house,  are  or  is  not  better 
lighted  tban  the  injured  house  after  the  injury. 
Nor  is  the  fact  that,  owing  to  the  house  being  very 
well  lighted,  certain  special  businesses  requiring 
much  light  are  being  or  can  be  carried  on,  to  be 
wholly  disregarded  in  considering  the  effect  of  an 
interference,  merely  because  after  the  interference 
other  businesses  not  requiring  mudi  liffht  can  be 
carried  on.  Yet  it  is  to  an  opposite  condusion  that 
Wright,  J.,  appears  to  have  come.  Immediately  after 
stating,  with  regard  to  the  room  on  the  ground  floor 
affeotMl  by  the  interference  with  its  lights,  ''that 
abundant  light  remains  for  aU  ordinary  purposes  of 
inhabitancy  or  business,"  he  proceeds  to  point  out 
what  he  means  by  that  by  observing  that  ''the 
room  in  its  present  state  is  better  lighted  than  the 
ground-floor  front  rooms  in  many  of  the  principal 
streets  " ;  and  accordingly  he  gives  no  relief  to  either 
tenant  or  reversioners.  And  it  is  especially  noticeable, 
as  to  the  reversioners,  that  he  considers  they  have  in 
fact  suffered  damage  to  the  extent  of  £200,  and  that 
ooidd  only  be  on  the  ground  that  the  house  had  been 
permanently  affected  in  its  letting  value ;  and  even  as 
to  the  tenant  we  may  observe  that  a  very  well  lighted 
house  is  not  being  imreasonably  used  because  a 
business  requiring  much  light  is  being  carried  on 
there.  The  precise  point  arising  in  this  case  was 
clearly  dealt  with  by  Ifellish,  L.J.,  in  KeUc  v. 
Pear9on^  where  he  says :  "  I  cannot  think  that  it  is 
possible  for  the  law  to  say  that  there  is  a  certain 
quantity  of  light  which  a  man  is  entitled  to,  and 
which  is  sufficient  for  him,  and  that  the  question  is, 
whether  he  has  been  deprived  of  that  quantity  of 
light.  It  appears  to  me  that  it  is  utterly  impossible 
to  make  anj  rule  or  adopt  any  measure  of  that  land. 
It  is  essentudly  a  question  of  comparison,  whetiier  by 


reason  of  deprivation  of  light  the  house  is  substan- 
tially less  comfortable  than  it  was  before."  This 
statement  has  been  since  approved  of  and  followed  in 
many  cases,  and  we  believe  it  accurately  states  the 
existing  law  on  the  subject.  So  far  as  other  judges 
have  in  their  judgments  used  expressions  which  appear 
to,  or  do  in  fact,  conflict  with  what  Melliah,  L  J.,  hai 
said,  those  expressions  cannot,  in  our  opinion,  be 
justified.  And  in  particular  we  may  say  tiiat  the 
opposing  views  expressed  by  MaUns,  V.G.y  in  Lan- 
franchi  v.  Mackenzie,  15  W.  E.  614,  L.  B.  4  Bq  421, 
and  Dickinwm  v.  BarbotOe,  21  W.  B.  115,  28  L.  T. 
Bep.  186,  caonot  now  be  regarded  as  sound.  Tiiat 
bc^g  so,  we  tbink  that  in  the  present  case  the 
plaintiffs  are  entitled  to  relief.  The  caae  has  been 
treated  before  us  by  both  parties  as  one  turning 
solely  on  the  findings  of  Wnght,  J.  He  has  found 
substantial  interference  with  light,  and  aabstantial 
damaffe  to  the  plaintifb ;  and,  that  being  so,  there 
diould  be  judgment  for  them  for  the  damagea  asseesed. 
The  defendant  ought  to  pay  the  costs  of  the  action 
and  of  this  appeal. 

Appeal  aUowed, 

Solicitors,    Law  A    Wornamt   lor   S.  H,  BuMff^ 
Leicester ;  J.  A,  OoUins,  for  J,  &  8.  Harriet  licioester. 


Appeal.  ) 

(Ck)Uins,  M.B.,  and  Stirling  |  Nov.  5. 

and  Mathew,  L.JJ.)        ) 

Bevan  v.  CiuwsHAY  Bbothers  (Cyfabtsa) 

(Limited),  (a.) 

Master  and  aervant — Employers*  liability — Accident— 
Compeneation — Dependants  in  part  dependent  on 
earnings  of  deceased  workman— Funeral  expenses— 
Workmen's  Compensation  Act,  1897  (60  &  61  Vict,  c 
37),  ScheduU  I.  (1)  (a)  (n.)  {iiuy-Workmen's  Com- 
pensation Bales,  1898,  r.  4  (3). 

In  an  arbitration  under  the  Workmen^s  Compensation 
Act,  1897,  it  appeared  that  the  deceased  workman  was  at 
the  time  of  the  accident  living  with  his  father  and  mother, 
and  tliat  he  was  in  tlic  habit  of  paying  his  weekly  earn- 
ings of  8«.  to  his  mother  to  put  into  the  common  family 
fund.  Shortly  after  the  accident  the  father  left  his  wife  and 
family,  and  the  mother  gave  notice  of  request  for  arbUra- 
tion,  daiming  compensation  as  having  been  partly  dependent 
on  her  son*s  earnings.  No  st^  were  taken  for  making 
the  father  a  respondent  to  the  arbitration  proceedings  in 
accordance  with  ride  4  (3)  of  the  Workmen*s  Gompensa' 
tion  Bales,  1898.  The  county  court  judge  mads  an 
award  in  favour  of  the  mother  for  a  weekly  pavment  of 
3a.  for  the  period  of  three  years,  and  the  sum  of  £6  8«* 
for  funeral  expenses^ 

Hdd,  that,  even  if  the  father  ought  to  have  been  made 
a  respondent  to  the  proceedings  under  nde  4  (3),  w/nich 
was  doubtful  having  regard  to  rule  2,  the  employers,  not 
having  taken  the  point  before  the  county  court  judge, 
were  not  entitled  to  take  it  on  appeal* 

Hdd,  also,  that  the  county  court  judge,  in  determinii^ 
what  sum  vfas  reasonable  and  proportionate  to  the  injury 
to  the  dependants  under  Schedule  L  (1)  (a)  (u.),  wu 
entitled  to  fake  into  consideration  the  funeral  esipentes 
and  to  award  a  named  sum  in  respect  of  those  expenses, 
subject  to  the  limitation  imposed  by  the  maximum  men- 
tioned  in  the  schedule. 

Appeal  from  a  decision  of  the  judge  of  the  Mett^y 
Tydvu  County  Court  in  an  arbitration  under  the 
Workmen's  Compensation  Act,  1897. 

(a.)  Reported  by  F.  G.  BixoKEB,  Esq.,  Barrister- 

at-Law. 


VoLL. 


(Dws.14.1901.] 


THE  WEEKLY  REPORTER. 


99 


CouBT  OF  Affxal.        Bxyan  V,  Cbawshay  Bbothers  (Cyfabtha)  (LnoTXD).        CoiTET  OF  Affeal. 


The  applicant  for  oompentaiioii,  Margaret  Bevan, 
was  the  mother  of  a  boy  named  David  Bevftn,  a 
collier,  "who  was  killed  by  an  acddent  on  the  3rd  of 
Deoeniher,  1899,  in  the  Cwm  Pit  Oolliery,  belongin^c 
to^  lua  employers,  Grawsbay  Brothers,  Oyfartha 
(Tjimited).  ^  It  was  admitted  that  the  accident  arose 
out  of  and  in  the  course  of  his  employment. 

Xt  appeared  that  the  deceased  boy  at  the  time  of 
the  aooident  was  living  with  his  father  and  mother, 
though  the  fathw  was  only  occasionally  at  home, 
and.  that  he  was  in  the  habit  of  paying  his  wages, 
amounting  on  the  average  to  about  Sa.  a  week,  to  his 
motlier,  who  kept  the  common  family  fund  and 
maintained  him.  The  other  members  of  the  family 
household  were  a  brother  and  sister  of  the  deceased. 

On  the  7th  of  January,  1900,  the  father  made  a 
dsdm  for  compensation*  The  employers  refused  to 
admit  any  liabililnf  under  the  Workmen's  Oompensa- 
tion  Act  except  for  funeral  expenses.  No  further 
step  was  then  taken  in  the  matter,  and  in  April  ttte 
father  left  his  wife  and  family. 

On  the  12th  of  June,  1900,  the  mother  gave  notice 
of  request  for  arbitration,  claiming  compensation  as 
having  been  in  part  dependant  upoa  the  earnings  of 
the  deceased  at  the  time  of  his  deadu 

At  the  hearing  before  the  county  court  judge  the 
evidence  showed  that  the  total  cost  of  maiotainiDg 
the  family  was  dOs.  a  week,  the  cost  of  maintaininic 
the  deceased  boy  alone  being  5s.  6d.  a  week,  that  the 
fathar  earned  from  15s.  to  £1  a  week,  the  other  son 
148.,  and  the  deceased  8s. 

The  objection  was  taken  that  the  mother  was 
not  entitied  to  make  a  daim  imder  the  Workmen's 
Gompensation  Act,  because  she  was  not  a  ''dependant" 
whoUy  or  in  part  dependent  upon  the  earnings  of  the 
boy  within  the  defioition  in  section  7. 

^Hiat  section  provides  that  '*  *  dependants '  means 
(a)  in  England  and  Ireland  such  members  of  the 
workman's  family  specified  in  the  Fatal  Accidents 
Act,  1846,  as  were  wholly  or  in  part  dependent  upon 
the  earnings  of  the  workman  at  the  time  of  his 
death."  By  section  1  of  the  Act  the  employer  is 
liable  to  pay  compensation  in  accordance  with  the 
first  schedule  to  tiie  Act,  and  in  that  schedule  the 
scale  of  compensation  to  "  dependants  "  is  laid  do«m. 
A  "parent"  is  one  of  the  persons  specified  in  the 
Fital  Accidents  Act,  1846,  and  ''  parent "  is  defined 
as  including  both  father  and  mother. 

The  county  court  judge  held  that  the  mother  was 
a  dependant  in  psrt  dependent  on  her  son,  and 
awarded  her  the  sum  of  3s.  a  wec^  for  tiie  period  of 
three  years,  if  she  should  so  long  live,  and  the  sum 
of  £6  8s.  for  funeral  expenses. 
The  employers  appealed. 

It  was  stated  that  since  the  hearing  the  father  had 
died. 

Francis  WtlliamB,  Z;C.,and  fif.  T.  Evans,  K.C,  for  the 

employers. — ^First,  the  mother  is  not  entiUed  to  claim 

under  the  Act.    The  only  person  who  legaUy  filled  the 

position  of  '* dependant"  to  the  deoeased  at  the  time  of 

his  death  was  hi«  father:   see  Main   Colliery  Co.  v. 

2>8vt>9,[1900]A.C.358,48W.B.Dig.l3.  If  the  father 

and  mother  were  both  dependents,  then  the  father 

ought  to  have  been  made  a  respondent  as  required  by 

rule  4  (3)  of  the  Workmen's  Compeniation  Rules, 

1898.    Secondly,  the  mother  was  not  in  fact  partially 

dependent  on  the  deceased ;  for  the  evidence  idiows 

that  the  cost  of  maintaining  the  deceased  boy  was 

5s.  6d.  a  week,  and  the  total  cost  of  living  of  the 

family  was  30s.  a  week,  and  the  earnings  of  the 

fathsr  and  the  other  son  were  more  than  si^cient  to 

msintain    the    family   apart    from    the    deceased. 

Thirdly,  the  county  court  judge  had  no  power  to 

allow  a  sum  for  foneral  expenses.    By  Schedule  I. 


(1)  (a)  (iii.)  an  allowance  for  funeral  expenses  can 
only  be  made  where  the  deceased  left  no  dependants. 

W,  2>.  Benaon,  for  the  applicant. 

OoLLiNS,  M.R. — ^This  is  an  application  under  the 
Workmen's  Compensation  Act  niiBMde  by  a  person  who 
claims  as  a  dependant  of  the  deceased  workman.  The 
deceased  was  the  son  of  a  Mr.  and  Mrs.  Bevan,  both 
of  whom  survived  him.  The  family  consisted,  besides 
the  deceased  boy,  of  another  brother  and  a  sister. 
The  father  instituted  proceedings  by  making  a  daim 
to  compensation  under  the  Act,  but  he  did  not  pursue 
them  beyond  a  certain  point.  The  proceedings  were, 
however,  continued  by  Mrs.  Bevan,  who  gave  notice 
of  her  desire  for  an  arbitration,  and  went  before  the 
county  court  judge  and  asked  for  compensation  on  the 
footing  of  paraaT dependency.  It  is  now  said  tiiat  it 
was  not  competent  to  the  county  court  judge  to  deal 
witii  the  matter  in  the  absence  of  the  husmmd.  We 
are  told  that  the  hxuband  left  his  wife,  and  has  since 
died.  In  fact,  the  county  court  judge  entertained  the 
application,  and,  taUng  into  consideration  the  earnings 
of  the  family  and  how  far  they  had  been  diminished 
by  the  death  of  the  son,  came  to  the  conclusion  that 
dependency  had  been  established,  and  made  an  award 
in  favour  of  the  applicant.  It  is  argued  that  this 
award  was  bad,  being  vitiated  by  reason  of  the  fact 
that  tiie  husband  was  not  made  a  party  to  the  pro- 
ceedings. 

It  is  provided  by  rule  4  (3)  of  the  Workmen's  Gom- 
pensation Bules,  1898,  that  '*  if  there  is  any  confiiot  of 
interest  between  the  dependants  tiieniselves,  the 
application  may  be  made  by  snch  legal  personal 
representative  on  behalf  of  some  only  of  such  depend- 
ants, or  if  there  is  no  such  legal  personal  representa- 
tive the  application  may  be  made  by  some  only  of 
such  depenaants,  the  other  dependants  in  either  case 
being  named  as  respondents.  But  in  my  opioion 
this  provision  for  making  dependants  parties  is  not  so 
absolute  as  is  contended  for.  I  find  that  rule  2  says 
as  foUows :  "  When  application  is  made  for  the  settle- 
ment by  the  judge,  or  by  an  arbitrator  appointed  by 
the  judee,  of  any  matter  which  uud<-r  the  Act  is  to  be 
settied  by  arbitration,  the  party  making  such  applica- 
tion shall  be  called  the  applicant;  and,  subject  to 
these  roles,  all  other  persons  whose  presence  at  the 
arbitration  may  be  necessary  to  enabls  the  judge  or 
arbitrator  effectively  and  completely  to  adjudicate 
upon  and  settie  aU  the  questions  involved  shall  be 
made  parties  to  the  application,  and  shall  be  called 
the  respondents."  In  this  case  the  county  court 
judge  proceeded  with  the  arbitration  without  the 
presence  of  the  husband.  I  am  not  sure  that  the 
presence  of  the  husband  was  necessary  to  enable  the 
county  court  judge  to  adjudicate  effSdctively  and  com- 
pletely on  the  questions  involved  in  the  arbitration. 
But,  however  that  may  be,  no  point  was  made  before 
the  county  court  judge  of  the  fact  of  the  father  not 
being  present  before  the  court.  I  doubt  whether  the 
father's  presence  was  necessary,  and,  the  point  not 
having  been  raised  at  the  hearing,  it  seems  to  me 
that  no  injustice  has  been  done  by  the  award. 

I  come  now  to  the  second  point  which  hasbeenraised 
— viz.,  that  no  dependency  has  in  fact  been 
established.  It  is  argued  by  the  employers  that,  * 
having  regard  to  the  sums  received  by  the  mother 
from  the  deceased  and  from  the  other  members  of  the 
family,  and  to  the  family  expenditure,  it  f oUows,  as  a 
matter  of  arithmetic,  that  no  loss  pecimiarily  has  been 
sustained  by  the  mother  in  consequence  of  the  death 
of  the  son.  But  the  question  of  dependency  is  a 
question  of  fact,  and  where  the  evidence  is  not  clear 
and  undisputed,  but  is  piven  by  the  witnesses  subject 
to  differences  of  opinion,  as  in  this  case,  it  is  not 
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the  province  of  this  oourt  to  say  that  the  deoision 
of  the  comity  oonrt  jad|;e  should  not  stand. 

Then,  thirdly,  the  objection  is  taken  that  funeral 
expenses   are  mentioned  in  the  award.     It  is  con- 
tended that  the  county   court  judge  exceeded   his 
jurisdiction  in  awarding  a  specific  sum  for  funeral 
expenses,  and  reliance  is  laid  on  the  express  terms  of 
Schedule  I.    Paragraph  1  (a)  (iii.)  says  that,  where 
the  workman  leaves  no  dependants,  the  amount  of 
compensation  shall  be  ''the  reasonable  expenses  of 
his  medical  attendance  and  burial."     Sub-paragraph 
(i.)  provides  the  scale  of  compensation  where  the 
workman  leaves  dependants  wholly  dependent  upon 
his  earnings.    Sub-paragraph  (ii.)  deals  with  the  case 
where  he  leaves  dependants  in  part  dependent  upon 
his  earnings,  and  says  that  in  tbat  case  tiie  compensa- 
tion shall  be  such  sum,  not  exceeding  in  any  case  the 
amount  payable  under  the  foregoing  provisions,  as 
may  be  determined,  on  arbitration  under  this  Act,  to 
be  reasonable  and  proportionate  to  the  injury  to  the 
said  dependants.     Then  comes  sub-paragraph  (lii.) 
which  I  have  read.    It  is  said  that  the  earlier  words,, 
which  relate  to  the  case  where  the  deceased  leaves 
dependants  partially  dependent  upon  his  earnings  at 
the  time  of  his  deaUi,  are  not  disiuiguishable  from  the 
words  of  Lord  Campbell's  Act,  and  that  under  that 
Act  no  allowance  could  be  made  for  funeral  expenses : 
DaUon  ▼.  South-Eagtem  Bailway  Co,,  6  W.  B.  574, 
4  0.  B.  N.  S.  296.    But  this  Act  expressly  says  that 
an  allowance  for  funeral  expenses  is   to   be  made 
where  there  are  no  dependants.      I  think  tiie  Act 
assumes  that  even  where  there  are  no  dependants 
a  sum  would  have  to  be  paid  for  the  funeral  expenses 
by  the  legal  representative  of  the  deceased,  and  it 
accordingly  enacts  that  in  such  a  case  he  shall  be 
reimbursed.    But  if  an  allowance  for  funeral  expenses 
is  made  in  cases  where  there  are  no  dependants,  why 
are  not  such  expenses  a  factor  to  be  taken  into  con- 
sideration where  there  are  dependants,  and  where 
the  arbitrator  is  considering  under  sub-paraftraph  (ii.) 
what  sum  is  reasonable  and  proportionate  to   the 
iujury  to  the  said  dependants  P    The  Act  shows  tbat 
fmieral  expenses  are  intended  to  be  the  subject  of 
compeosation  in  some  cases.    And  I  see  nothing  to 
eliminate  them  from  being  a  factor  to  be  considered 
in  such  a  case  as  this,    subject  to  the  limitation 
imposed  by  the  maximum  mentioned  in  the  schedule. 
In  my  opinion  the  county  court  judge  has  not  acted 
ultra  virei.     He  has    not   awarded    the  maximum 
compensation  and  then  awarded  a  further  sum  for 
fungal  expenses.    He  has  avrarded  a  sum  which  it 
was  within  his  power  to  award,  and  he  appears  to 
have   been   right  in    taking  the   funeral   expenses 
into  consideration.     The  appeal  must  therefore  be 
dismissed. 

Stibung  and  Mathew,  L.  JJ.,  concurred. 

Appeal  diemmed. 

Solicitors  for  the  employers,  SchtUtz  &  Sons,  for 
Owilym  Jamn,  CharUs,  d  I)avie»,  Merthyr  Tydvil. 

Solicitors  for  the  applicant,  Ullithome  &  Co,,  for 
2>.  W.  Jonea,  Merthyr  l^dviL 


Oct.  SO. 


From  Chan.  Div.  \ 

(Lord  Alverstone,L.C.J.,and  Vaughan  > 

Williams  and  Bomer,  L.JJ.)  i 

Indebwiok  v.  Tatghsll.  (a.) 

Will — Construction — Oift  over  in  default  of  issue — 
Surviving  brothers  and  sisters — Children  of  deceased 
hrotJier, 

(a.)  Beported  by  J.  I.  Stibmno,  Esq.,  Barrister- 

at-Law. 


A  testator  hy  his  will  devised  and  beqtieatlied  hit 
property  in  seven  shares  to  his  seven  children  for  li/ty 
vfith  remainder  to  each  child* s  children  or  ehUd,  The 
share  of  any  child  dying  without  children  was  to  go  io 
his  then  surviving  brothers  and  sisters  as  tenariU  in 
common  for  their  respective  lives,  with  remainder  to  their 
respective  children,  and  if  there  should  be  but  one  sur- 
viving brother  or  sister,  then  to  him  or  her  absolutely. 
If  any  child  left  no  child  him  surviving,  but  left  grand- 
children, the  grandchildren  were  to  take  such  chiliTt 
share.  In  default  of  grandchildren,  su^h  child*s  shart 
was  to  go  to  his  then  surviving  brothers  and  sisters  wt 
tenants  in  common,  and  if  there  vkls  but  one  to  tfiat  om 
absolutely. 

Htld,  that  the  toord  "  surviving  *'  was  to  be  tcJeen  in 
its  natural  meaning,  artd  that  the  children  of  a  deceased 
child  of  the  testator  were  not  entitled  to  participate  along 
with  the  surviving  children  of  the  testator  in  the  share  of 
a  child  of  the  testator  who  had  survived  their  father  aid 
died  without  issue. 

Per  Bomer,  L.J. — The  decision  of  Cozens-Hardy,  J., 
in  HarrisoD  v,  Harrison  (49  W.  B.  613,  [1901]  2  Ch, 
136),  dissenthig  from  the  third  rule  in  In  re  Bowman 
(37  W.  R,  583,  41  Ch.  D.  625),  approved. 

This  was  an  appeal  from  a  decision  of  Kekewicb,  J. 

The  testator,  John  Inderwick,  by  his  will  dated  the 
17th  of  April,  1867,  devised  and  bequeathed  his  real 
aud  leasehold  properties  to  trustees  upon  trust  in 
seven  distinct  specified  portions,  one  portion  for  each 
of  his  seven  children,  Ednrard  Samuel,  John,  (>eorge, 
Walter,  Ann  (afterwards  Mrs.  Undner),  Looits 
Hannah,  and  Eoiily  (afterwards  Mrs.  Tatohell),  with 
remaioder  to  each  of  such  child's  children  or  child 
living  at  the  death  of  such  child  equally  as  tenanti 
in  common. 

In  the  case  of  Edward  Samuel  the  gift  over  on  his 
death  was  limited  to  chilchren  by  his  first  wife. 

Tben  came  an  accruer  clause  which  provided  that 
the  share  or  shares  original  and  accruing  of  any  child 
dying  without  leaving  children  should  go  amoug  his, 
her,  or  their  '*  then  surviving  brothers  and  sisters*' 
equally  as  tenants  in  common  for  their  respective 
lives,  with  remainder  amoDgst  their  respectife 
children.  And  if  there  thould  be  but  one  surviving 
brother  or  sister  then  to  him  or  her  absolutely,  subject 
to  an  annuity  of  £50  for  life  to  any  wife  or  husband 
of  any  brother  or  sister  so  dying  as  aforesaid. 

Then  came  a  proviso  that  on  the  death  of  any 
child  without  leaving  a  surviving  child  or  children, 
but  leaving  a  grandchild  or  grandchildren  him  or 
her  surviving,  the  child's  share  should  go  over  to  the 
grandchild  or  grandchildren. 

Tiiis  proviso  was  followed  by  a  second  accnier 
clause  in  t^e  following  terms :  '*  But  if  there  shall  he 
no  such  then  surviving  grandchild  or  grandchildreni 
then  it  is  my  will  and  I  do  hereby  declare  and  direct 
that  the  estate,  part,  share,  and  property  of  my  said 
deceased  child  or  children  respectively  shall  go  and  be 
conveyed,  assigned,  and  assured  unto  and  equally 
between  his,  her,  or  their  then  surviving  brothers  and 
sisters  in  equal  diares  as  tenants  in  common  if  more 
than  one,  and  if  there  shall  be  but  one  of  my  children 
then  surviving  the  whole  of  such  accruing  part,  share, 
estate,  and  property  shall  go  and  be  conveyed,  assigned, 
and  assured  to  that  one,  his  or  her  heirs,  executors, 
administrators,  and  assigns,  and  to  whom  I  hereby 
give,  devise,  and  bequeath  the  same  accordingly** 
The  will  alao  contained  a  stringent  forfeiture  olaiue 
on  the  alienation  or  incumbrance  of  any  share. 

The  testator  died  in  1867.  His  seven  children 
named  in  the  will  all  survived  him. 

The  testator's  sons  John,  (George,  and  Walter  died 
in  the  years  1868,  1874,  and  1876  respectively,  with- 
out ever  having  had  issue. 


VoL  L. 


CDe&i4,n<n.] 


THE  WEEKLY  REPORTER. 


101 


GoxTBT  OF  Appeal. 


Indebwiok  v.  Tatohbll. 


Oou&T  OF  Appxal. 


In  1877  a  deed  of  arrangement  was  entered  into 
between  the  surviving  ohildien  of  the  testator,  the 
hnebands  of  Mrs.  Lindner  and  Mrs.  Tatohell  joining 
as  sooh,  and  the  children  of  the  testator's  eldest  son 
Bdward  Sunuel  by  his  first  wife  (all  of  whom  were 
sui  juris),  who  joined  in  respect  of  their  reyersionary 
interest  in  their  father's  original  and  acoraed  shares. 
By  this  deed  the  snTviving  children  agreed  that  the 
fint  aocmer  danse  correctly  represented  the  testator's 
intention,  and  that  the  will  shoold,  as  regarded  their 
original  and  acoraed  shares,  be  conatmed  as  if  the 
second  accmer  clause  had  not  been  contained  therein. 
And  the  children  of  Edward  Samuel  Inderwick 
agreed  inter  st  that  in  the  event  of  any  of  them 
predeoeasiog  their  father,  leaving  children  him 
surviving,  such  children  should  take  between  them 
the  shtfes  original  and  accruing  of  the  child  ao 
dying.  Both  uiese  provisions  were  made  subject  to 
the  operation  of  the  forfeiture  clause  in  the  will,  but 
were  to  take  effect  as  far  as  possible. 

In  1895  Alfred,  a  son  of  Edward  Samuel  Inder- 
wick, died,  predeceasing  his  father,  leaving  a  widow 
and  two  infant  children. 

In  1899  Edward  Samuel  Inderwick  died,  leaving 
him  surviving  four  children,  and  the  two  children  of 
Alfred. 

In  1900  Louisa  Hannah  Inderwick,  the  testator's 
nnmarried  daughter,  died. 

Questions  then  arose  as  to  the  disposal  of  her 
otiginal  and  accruing  share. 

The  plaintiffs,  the  children  of  Edward  Samuel 
Inderwick  and  the  children  of  Alfred,  contended  that 
they  were  entitled  between  them  to  one-third  of  her 
original  and  accruing  shares. 

The  defendants,  Mrs.  Lindner  and  Mrs.  Tatchell, 
contended  that  they  were  entitled  to  have  those 
shares  divided  into  moieties  to  be  held  in  trust  for 
themselves  for  life,  leaving  for  future  determination 
the  question  of  the  rights  of  the  survivor  upon  the 
deal£  of  either. 

Kekewichy  J.,  decided  in  favour  of  the  defendants' 
contention, 

Tiie  plaintiffs  appealed. 

E<idyi  K,G,,  P.  0.  Lawrence^  K,C.,  and  Daunay,  for 
the  appellants. 

Warrington^  K,C,,  and  S,  Dickinson,  for  the 
respondents,  were  not  called  upon. 

The  following  cases  were  referred  to  in  the  course 
of  the  argument:  Watte  v.  LitUewood,  21  W.  £.  131, 
L.  B.  8  Ch.  App.  70 ;  Eyre  v.  Marsden,  4  My.  &  Cr. 
231 ;  In  re  Bowman,  Whytehead  v.  BouUon,  37  W.  B. 
583,  41  Ch.  D.  525 ;  Beckwith  v.  Beckwith,  25  W.  B. 
282 ;  In  re  Benn,  34  W.  B.  6,  29  Ch.  D.  839 ;  In  re 
Walker's  EsiaU,  Church  v.  Tyacke,  28  W.  B.  91.  12 
Ch.  D.  205  ;  InreBilham.  Buchanan  \.  Hill,  49  W.  B. 
483.  [1901]  2  Oh.  169 ;  Harrison  v.  Harrison,  49  W.  B. 
613,  [1901]  2  Ob.  136. 

Lord  Altebbtokb,  L.C.  J. — In  this  case  I  think  that 
Kekewich,  J.,  has  arrived  at  the  right  decision.  I 
need  scarcely  say  that  I  should  feel  the  greatest 
difficulty  in  dealing  with  the  various  authorities  that 
haye  been  cited  if  it  were  necessary  to  deal  with  them. 
If  I  thought  that  this  case  depended  upon  any  general 
rule  to  be  deduced  £rom  those  cases,  as,  for  instance, 
whether  it  falls  within  the  general  rule  laid  down  by 
Kay,  J.,  in  In  re  Bowman,  I  should  have  required 
further  argument,  and,  speaking  for  myself,  a  great 
deal  more  time  for  consideration.  In  my  view,  the 
general  residt  of  the  authorities  is  that  at  any  rate 
for  the  purposes  of  this  case  there  is  no  hard- 
and-fast  general  rule  which  would  force  us 
to  put  a  construction  on  this  will  which  I  think  the 
words  do  not  bear.  I  think  the  cases  of  Eyre  v. 
Marsden     and     Beckwith    v.    Beckwith,  which    were 


referred  to,  turned  upon  the  terms  of  the  particular 
wUl,  and  I  think  that  the  judgments  first  of 
BaggaUay,  L.  J.,  in  Beckunth  v.  Beckwith,  and  then  of 
Cotton,  Ii.J.,  in  In  re  Benn,  show  clearly  that  in 
their  opinion  there  was  no  such  general  rule,  and  that 
the  rule  which  had  been  applied  in  such  a  case  as 
Waite  V.  LitUewood  depended  upon  considerations  that 
are  not  material  at  any  rate  for  the  purposes  of  the 
present  case.  I  say  no  more  about  those  authorities 
because  I  do  not  think  I  should  serve  any  useful 
purpose  by  discussing  them.  I  only  refer  to  the 
judgments  of  Cotton,  L.J.,  and  BaggaUay,  L.J., 
because  they  seem  to  me  to  negative  the  view  of  there 
being  any  general  rule  which  would  apply  to  this 
partLoular  case.  Lastly,  with  regard  to  the  supposed 
general  role,  you  have  only  to  read  the  judgment  of 
Kay,  J.,  remembering  it  was  founded  on  those  two 
oases  of  Eyre  v.  Marsden  and  In  re  Benn  ;  and  the  subse- 
quent judgments  of  Cozens-Hardy,  J.,  in  Harrison  v. 
Harrison,  and  Joyce,  J.,  in  In  re  Bilham,  to  see  how 
extremely  difficult  it  is  to  say  that  Uiere  is  any 
general  recognized  principle  or  general  rule  which 
might  force  us,  so  to  speak,  to  ]^ut  a  different  con- 
stinotion  upon  the  words  than  their  natural  meaning, 
assuming  that  we  look  at  the  terms  of  the  will  only. 
I  decide  this  case  upon  the  terms  of  this  will  and  I 
come  to  the  condusion,  upon  the  terms  of  the  will, 
that  in  the  clause  to  which  our  attention  has  been 
directed  the  words  **  tiieir  then  surviving  brothers  and 
sisters,"  mean  tiieir  then  survivicg  brothers  and 
sisters,  and  do  not  include  the  stirps  of  a  pre-deceased 
brother  or  sister.  I  may  be  wrong,  but  I  should  have 
thought,  apart  from  authority,  that  such  words 
as  ''their  surviving  brothers  and  sisters"  ought  to 
receive  their  natural  meaning,  and  that  you  ought 
not  to  turn  "  surviving "  into  ** other"  brothers  and 
sisters,  whether  surviving  or  not,  unless  there^  is 
somethiug  in  the  will  to  lead  you  to  the  conclusion 
that  the  word  "surviving"  is  to  be  construed  as 
''odier."  Speaking  for  myself,  I  think  that  such 
words  ought  to  have  their  natural  meaning  imless 
from  the  whole  of  the  will,  or  from  other  effuses  in 
the  will  there  is  aa  indication  that  they  are  to  have  a 
different  meaning.  I  do  not  find  in  this  will  any 
indication  that  they  are  not  to  have  their  oaturai 
meaning.  But  I  go  further.  I  think  there  are  t»o 
clauses  of  the  will  (which  certainly  is  a  difficult  will 
to  construe,  and  from  the  point  of  view  of  the 
argument  addressed  to  us  on  behalf  of  the  appellant, 
verv  properly,  may  be  said  to  be  an  ambiguous  wOl) 
which  seem  to  me  to  confirm  the  view  that  this 
testator,  by  the  language  he  used,  was  using  the 
words  ''brothers  and  sisters  surviving"  in  their 
natural  sense.  Ttie  first  question  is,  what  is  to  happen 
to  the  last  share  but  one  P  If  the  testator  was  not 
using  the  words  "then  surviving  brothers  and 
sisters  "  in  their  natural  meaning,  I  feel  it  difficult  to 
understand  why  in  the  clause  which  immediately 
follows  he  should  have  spok<'n  of  one  such  surviving 
brother,  and  should  have  left  the  share  whether 
accrued  or  not — for  this  purpose  it  does  not  matter — 
to  him  absolutely.  Then  again  I  see  very  great 
difficulty  in  understanding  the  grandchild  clause  unless 
the  words  "  then  surviving  brothers  and  sisters  "  were 
meant  to  be  read  with  their  ordinary  meaning,  because 
whatever  may  be  the  object  of  putting  in  the  grand- 
child or  Rrandchildren  clause,  there  is  a  distinct 
provision  that  if  that  dauie  does  not  apply — ^if  there 
are  no  grandchildren,  so  to  speak,  to  satisfy  it — the 
shares  are  to  go  to  the  then  surviving  brotners  and 
sisters  in  equal  shares  as  tenants  in  common.  That  is 
met  most  ingeniously  by  saying  that  really  both  these 
two  clauses  are  inconsistent  with  the  original  settle- 
ment of  the  original  share  in  the  earlier  part  of  the 
will,  and  that,  therefore,  you  must  consider  that,  as 
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both  the  original  settled  share  and  an  aoomed  settled 
share  were  to  go  first  to  the  sooi  and  daughters,  and 
then  to  their  ohildren,  yon  must  assume  that  that  is 
the  way  in  whioh  the  share  which  falls  in  nnder  the 
second  danse  to  whioh  I  have  referred — ^namely,  the 
last  brother  bat  one»  and  the  grandchildren  olaufe, 
had  gone.  I  cannot  think  that  it  is  an  argoment  to 
which  I  ought  to  give  weight.  It  seems  to  me  when 
you  find — and  you  have  only  to  judse  from  the 
languase  of  the  will — ^not  only  the  words  **  then  aur* 
yiving  brothers  and  sisters  "  but  two  clauses  in  which 
events  are  to  happen  according  to  the  surnval  or 
non-survival  of  other  brothers  and  sitters,  and  the 
existence  or  non-existence  of  grandchildren,  tbe  then 
turnviog  brothers  and  sisters  are  to  get  certain 
rights.  I  think  in  this  will  the  testator  did  use  the 
word  **  surviving  "  in  its  natural  meaning,  and  that 
we  ought  to  hold  that  effect  should  be  given  to  it  in 
the  way  Kekewioh,  J.,  has  decided.  Of  course,  upon 
anything  else  but  the  construction  of  the  will  I  say 
at  once  that  I  should  pronounce  my  opinion  with  the 
very  greatest  hesitation,  but  on  the  construotion  of 
this  will,  after  the  consideration  I  have  given  to  it, 
and  having  had  the  great  advantage  of  hearing  it 
discussed  yesterday  and  to-day,  I  have  a  very  strong 
feeling  that  that  is  the  only  construotioa  we  can 
fairly  put  upon  the  will,  and,  therefore,  I  think  this 
appeal  should  be  dismissed. 

VAUGHAir  Williams,  L.J.~I  agree.  It  was  not 
disputed  on  behalf  of  the  appelhints  that  if  you 
construed  the  words  litwally  the  appellants  had  no 
case.  But  it  was  suggested  that  the  words  were  not 
to  be  construed  litenO^.  Then  it  was  suggested  that 
you  ought  to  put  a  construction  upon  these  words  in 
accordfUQoe  with  what  I  will  call  !Eufty,  J.*s,  third  view 
in  In  re  Bowman.  But  against  that  it  affords  me,  I 
must  say,  some  satisfaction  to  say  that  it  seems 
difficult,  or,  as  Oozens-Hardy,  J.,  expresses  it, 
beyond  the  wit  of  man  to  discover  any  rule  whioh 
will  guide  you  as  to  when  you  are  to  construe 
and  when  you  are  not  to  construe  the  word 
<*  surviving '*  literally.  That  being  so  one  realiy  has 
merely  to  Took  at  the  will  and  ascertain  what  was  the 
intention  of  the  testator.  I  do  not  suppose  tiiat  at 
any  time,  however  much  the  tide  may  be  in  favour  of 
literal  construction,  it  could  be  said  that  you  are  to 
follow  literal  construction  if,  from  the  four  comers  of 
the  will,  you  can  ascertain  tiiat  the  literal  construc- 
tion would  be  contra^  to  the  intention  of  tiie  testator. 
But  we  seem,  in  this  case,  to  have  arrived  at  this 
point,  that  there  is  no  hard-and-fast  rule  to  enable  you 
to  say  when  you  are  to  follow  the  literal  construction 
and  when  you  are  not.  It  is  a  matter  always  of  the 
intention  of  the  testator  to  be  ascertained  from  the 
whole  of  a  will.  In  this  case  I  entirely  agree  with 
what  the  Lord  Ohief  Justice  has  said  as  to  the  intention 
of  the  testator.  I  think  for  the  reasons  he  has  given 
it  is  dear  here  that  the  testator  intended  what  he 
said,  and  I  have  nothing  to  add  to  the  reasons  which 
he  has  given. 

BoMBB,  L.J. — I  agree  that  in  this  wiU  the  words 
**  surviving  brothers  and  sisters,"  the  words  used  by 
the  testator,  are  used  by  him  in  their  primd  facie  and 
literal  sense,  and  that  there  is  nothing  in  this  will  to 
justify  us  in  holding  that  the  words  are  to  have  a 
secondary,  or  more  exteoded,  meaning.  I  sbould  like 
to  add  that  I  also  think  there  is  no  sudi  fixed  rule  of 
construction  as  that  which  is  called  the  third  rule  in 
the  caae  of  Jn  re  Bowman^  and  I  have  nothing  to  add 
on  that  point  to  what  was  said  by  my  brother  Oozens- 
Hardy  in  his  judgment  in  the  case  which  has  been 
referred  to. 

Solicitors,  CoUiion,  Prichard,  &  Barnes;  Garrard, 
Jame$,  &  Wclfe. 


In  re  Wood. 
Wood  v.  Wood,  (a.) 

WiU — Cimstrudum-^Qift  to   illegitimate    children  hf 
name-^Oi/t  to  next^f'kin  of  children. 

Illegitimate  children  cannot  he  treated  a»  UgUimak 
for  the  purpose  of  benefiting  tJiose  who  would  have  hea 
their  next-of-kin  if  they  had  been  legitimate,  eten 
though  it  is  the  intention  of  a  testator  thcU  this  shoM  U 
done. 

In  re  Standley's  Estate,  L.  R.  6  Eg.  303,  16  IF.  R, 
Ch,  Dig,  151,  followed. 

Dictum  of  Stirling,  J.,  in  In  re  Deakin,  43  W»  B, 
70,  [1894]  3  Ch.  565,  not  followed. 

Originating  summons. 

Tne  testator  by  his  will,  after  bequeathing  l^;aciei 
to  each  of  his  seven  children  by  name,  devised  sod 
bequeathed  his  residuary  estate  to  trustees  upon  tnuto 
for  conversion  and  investment,  and  lor  the  paynuot 
of  the  inoome  to  his  widow  during  her  life,  s&d 
directed  that  after  her  death  the  trustees  should  stsod 
possessed  of  his  residuary  estate  in  trust  in  eqml 
shares  for  such  of  the  saia  seven  childrea  as  should 
then  be  living,  and  should  have  attained  or  might 
attain  the  age  of  twenty-one  yean,  aod  for  all  or 
any  of  the  issue — who  bting  a  male  or  males  ehodd 
attain  the  age  of  twenty-one  years  or  being  a  femtle 
or  females  should  attain  that  age  or  marry -^  of 
any  of  his  said  children  who  should  die  in  the  life- 
time of  his  widoflT  leaving  issue  living  «t  tier  desthi 
and  so  that  such  issue  should  take  thzougH  all 
degrees  according  to  their  stocks  and  in  equal  shsm 
i^e  share  or  shares  which  their  parent  would  hsn 
taken  if  living  at  the  time  aforesaid,  and  so  that  do 
issue  should  take  whose  parents  should  be  living  it 
the  time  aforesaid  and  capable  of  taking. 

He  lUso  directed  his  trustees  to  retain  the  le^aqyor 
other  bequest  and  also  the  share  of  bis  readnsry 
trust  estate  which  any  daughter  of  his  might  tike 
under  those  provisions  and  to  hold  the  same  upoo 
trust  to  pay  the  income  of  each  suoh  daughter*! 
l^'gacy  and  share  to  her  during  her  life  for  hff 
separate  use  during  any  coverture  and  after  her  desUi 
in  case  she  should  leave  a  husband  surviving  her  npoo 
trust  to  pay  the  inoome  to  the  husband  for  life  or  a^ 
less  period  if  she  should  so  direct  or  appoiot,  sod 
subject  thereto  upon  trusts  for  the  benefit  of  ber 
children ;  and  if  tibuare  should  be  no  such  child  than  tt| 
trust  for  the  persons  who  at  the  death  of  sof» 
daughter  would  have  become  entiUed  to  such  Bbai« 
under  the  statutes  for  the  distribution  of  the  P^>["^ 
estates  of  intestates  in  case  she  had  diedposseMed 
thereof  without  having  been  married,  suoh^  T^^"^ 
taking  as  tenants  in  common  in  the  shares  in  whiob 
they  would  have  taken  under  such  statutes.  . 

After  the  death  of  the  testator  it  was  disoovsred 
that  three  of  his  children  were  bom  before  hu 
marriage. 

The  widow  of  the  testator  died  in  December,  19(K)> 
and  six  of  the  seven  children  survived  her. 

One  of  the  testator's  illegitimate  ohildreo,  J 
daughter,  died  in  January,  1901,  without  having  1^ 
any  issue  or  exercised  the  power  of  appointment  gn^ 
to  her  by  the  will  in  favour  of  her  husband  (wdo 
•urvived  her). 

The  question  raised  by  the  summons  was  whsiner 

(a.)  Reported  by  J.  F.  Isklik,  Esq.,  Barriiter-st- 
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ber  legacy  and  thare  of  raidae  upon  her  death  with- 
out issue  (1)  devolTed  upon  the  persons  who  would 
have  been  her  nezt-of-m  at  the  time  of  her  death 
In  case  she  and  the  other  persons  described  in  the  will 
as  the  testator's  children  had  all  been  legitimate,  or 
(2)  passed  to  her  legal  personal  representatiTe  as  if 
it  had  been  absolutely  oequeathed  to  her,  or  (3) 
became  divisible  amon|^  the  persons  entitled  in 
right  of  the  testator's  widow  and  legitimate  cliildren 
as  if  he  bad  cUed  intestate  in  relation  thereto. 

Warrington  K.C,  and  LytteUon  Chuhht  for  the 
plaintiff,  one  of  the  legitimate  children  of  the 
testator,  referred  to  Hill  ▼.  Orook,  22  W.  B.  137,  L.  B. 
6  H.  L.  265 ;  In  re  Dedkin,  43  W.  B.  70,  [1894]  3  Gh. 
565;  In  re  8iandUy*e  Estate,  L.  B.  5  Eq.  303,  16 
W.  B.  Gh.  Dig.  151 ;  In  re  Haaeldine,  34  W.  B.  327, 
31  Gh.  D.  511. 

P.  O,  Lawrence^  K.Ct  and  Peterson,  for  the  legal 
personal  representatiye  of  the  deceased  daughter ;  and 

*  Benshawy  K,C.,  and  F.  Thompson,  for  the  persons 
entitled  on  an  intestacy,  were  not  called  upon. 

Kbkxwioh,  J. — It  seems  to  me  I  shall  best  perform 
my  duty  be  rejecting  Mr.  Warrington's  contention. 
Thare  is  little  doubt,  and  none  of  us  can  doubt,  that 
the  rules  which  obtained  in  the  younger  dajs  of 
some  of  us,  and  which  were  handed  down  from 
the  time  of  Lord  Bldon,  if  not  earlier,  have  been 
modified,  and  benevolentiy  modified,  in  later  years. 
For  example,  a  case  which  has  just  been  mentioned 
to  me,  which  I  have  more  than  once  had  occasion  to 
refer  to,  In  re  Hasddins,  was  a  Tery  strong  case  of 
ezlnctin^  from  the  language  used  by  a  testator 
an  intention  to  include  illegitimate  children  under  a 
phrase  or  terms  whidi  otherwise  would  be  strictly 
construed  as  meaning  children  only  in  the  ordinary 
sense  of  the  word.  There  is  another  case,  one  before 
Stirling,  J.,  of  In  re  Deakin,  and  I  hare  myself  not 
hesitated  to  adopt  the  same  line  in  the  case  which  Mr. 
Warrington  int^ded  to  dte  but  did  not  dte,  of  /n  re 
Parker,  45  W.  B.  536,  [1897]  2  Gh.  208. 

Now  the  question  I  have  to  dedde  is  whether  we 
should  go  a  step  further  than  those  cases.  Here  I  am 
asked  to  go  still  further  and  say  that  illegitimate 
children  are  to  be  regarded  as  legitimate  for  the  pur- 
pose of  giving  to  those  who  are  not  in  law  their  next- 
of-kin  under  the  statute,  but  to  those  who  would  have 
been  their  next-of-kin  under  the  statute  if  they  had 
been  iMitimate,  the  property  which  was  settli'd  upon 
these  iuegitimate  dmdren.  It  must  not  be  for- 
gotten that  in  order  to  arrive  at  that  conclu- 
sion I  must  introduce  words  into  the  wilL  The 
words  in  the  will  are :  "  In  trust  lor  the  persons  who 
at  the  death  of  such  daughter  would  luave^become 
entitled  to  such  share  under  the  statute  for  the  dis- 
tribntion  of  the  personal  estates  of  intestates  in  case 
she  had  died  possessed  thereof  without  having  been 
married."  I  must,  in  order  to  support  the  construc- 
tion which  I  am  asked  to  support,  add  "  in  case  she 
had  died  possessed  thereof  lM;itimate  and  without 
befaiff  married."  Am  I  to  read  those  words  into  the 
iHll?  The  view  I  take  of  it  is  that  to  do  so  would  be 
to  take  another  step  in  the  benevolent  view — which 
may  hereafter  be  adopted  for  aught  I  know  to  the 
centrary  by  the  Gourt  of  Appeal  and  the  House  of 
Lords — of  letting  in  illegitimate  children  where  the 
court  sees  that  that  is  the  testator's  intention.  I 
think  that  is  a  Btep  which  ought  not  to  be  taken  by 
a  jndge  of  first  instance,  but  ought  only  to  be  taken 
by  the  Gourt  of  A.ppMl  or  the  House  of  Lords  for 
our  giddance.  Mr.  Warrington  cannot  cite  a  case 
where  it  has  been  done.  He  says  the  principle  carries 
it  the  whole  length,  but  he  does  not  say  the  particu- 
lar thing  has  ever  been  done  however  strong  the  case 


has  been.  The  veiy  point  came  before  Wood,  V.G.,  in 
In  re  Btandley^s  Estate,  and  he  declined  to  interpret 
the  law  in  that  way.  The  words  there  were  to  the 
sou's  "  Next-of-kin  under  the  statute  for  the  dis- 
tribution of  intestates'  estates,  in  case  he  had  died 
intestate  and  unmarried,"  with  the  result,  the  child 
being  illegitimate,  that  only  those  who  were  the 
next-of-kin  in  blood  without  being  so  in  law  would 
take,  if  anybody  was  to  take  at  all,  a  fact  which  I 
also  act  on  in  this  case.  The  words  do  not  exclude 
the  possibility  of  children  to  him,  and  therefore  if  any- 
body were  to  take  at  all  it  must  be  those  who  were 
next-of-kin  according  to  the  statute,  on  the  hypothesis 
of  the  child  being  illegitimate.  Wood,  Y.G.,  is, 
I  need  hardly  say,  a  very  high  authority,  but 
he  declined  to  adopt  that  He  says  at  p.  309: 
**  The  only  cases  in  nwch  effect  has  been  given  to  a 
limitation  in  favour  of  illegitimate  children  (who,  in 
the  eye  of  the  law,  are  no  children  at  all)  are  cases 
where  it  can  be  distinctly  ascertained  that  the  testa- 
tor pointed  out  those  children  as  persona  deaignatce 
although  he  did  not  name  tiiem."  Now,  I  do  not 
understand  that  to  be  in  the  least  touched  by  the 
decision  in  HiU  v.  Crook,  and  the  other  cases  to 
whioh  I  have  been  referred.  Still,  in  order  to  give 
illegitimate  children  anything  under  the  term 
«  children,"  you  must  ascertain  from  the  testator's 
will  the  intention  (construed,  of  course,  according  to 
the  evidence  of  the  surroundUng  circumstances),  and 
vou  must  find  that  he  must  have  intended  them  to 
have  been  iDduded  in  the  clause.  Wood,  Y.G.,  declined 
to  go  further  and  say  that  the  next-of-ldn  (though  the 
children  themselves  are  to  be  taken  as  children,  not- 
withstanding the  illegitimacy)  would  be  let  in.  He 
expresses  a  decided  opinion  upon  that.  He  says: 
"  What  the  testator  has  attempted  to  do  is  this" — 
apparently  he  gives  him  credit  for  having  intended 
it,  and  that  is  the  real  point  upon  whioh  I  want  to  lay 
stress— ''  to  declare  his  children,  though  illegitimate, 
are  to  be  taken  as  legitimate,  and  then  to  say  under 
the  description  '*  next-of-kin "  there  shall  be  let  in 
all  the  persons  who  coidd  have  been  their  next-of-kin  if 
they  had  been  legitimate.  I  apprehend  that  is  an 
attempt  which  the  law  will  not  permit  to  succeed." 

Now  what  have  I  here  ?  I  assume,  and  it  is  a  very 
fair  assumption  to  make  from  what  I  know  of  the 
case,  that  the  testator  wished  to  reoognize  all  these 
chUdren  as  legitimate  though  some  of  them  were 
illegitimate.  That  he  was  entitled  to  do.  Then  he 
wishes  to  do  as  the  testator  in  In  re  Standley  did — 
namely,  to  say,  '*  that  under  the  desoription  '  next- 
of-kin  '  shall  be  let  in  all  the  persons  who  would  have 
been  their  next-of-kin  had  they  been  legitimate." 
That  is  what  Wood,  Y.G.,  says.  He  intended  to  do 
it,  I  recognize  it  was  his  wish,  on  the  proper  construc- 
tion and  language  of  his  will,  yet  I  cannot  give  that 
effect  to  it,  because  I  apprehend  that  is  an  admission 
whioh  the  law  will  not  permit  to  succeed. 

Now  I  am  a  little  puzzled  I  confess  by  the 
reference  to  that  case  by  Stirling,  J.,  in  In  re  Deakin 
becauie  although  Stirling,  J ,  of  course  would  not 
overrule  a  decision  of  Wood,  Y.G.  (I  take  care 
to  refer  to  the  learufd  judge  as  Wood,  Y.G.,  not 
as  known  now  as  Lord  Hatberiey,  because  the  decision 
was  given  when  sitting  as  Yice-Ghancellor) ;  yet  that 
is  a  very  technical  way  of  putting  it.  He  might  have 
examined  the  case,  and  said  it  was  distinguished  by 
other  authorities,  aod  that  it  was  not  now  a  case 
which  could  be  followed.  If  he  had  said  that  of 
course  it  is  quite  possible  I  might  have  foimd  ground 
to  follow  Stirling,  J.,  but  this  is  what  he  does  say, 
[1894]  3  Gh.,  at  p.  573 :  *'  The  case  of  In  re  Standley' s 
Estate,  decided  by  Lord  Hatherley  whey  Yice-Ghioi- 
ceUor,  was  relied  upon  as  an  authority  adverse  to 
the  conclusion  at  whioh  I  have  arrived.  I  must  confess 
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myself  anable  eflPectuaUy  to  distiDgaiah  it,  but  it  was 
dedded  before  Crook  v.  HiU,  The  reasoning  on  which 
the  deoiiion  was  based  appears  to  me  to  be  incon- 
sistent with  tbe  princiDles  tbere  laid  down,  and  not- 
withstanding the  weight  jnstly  due  to  any  decision  of 
Lord  HAtherley  I  am  nnaole  to  follow  it,  havrng  regard 
to  the  more  recent  authorities  which  are  binding  on 
me.*'  That  is  what  Stirling,  J.,  says  in  the  case  of 
In  re  DeaMn^  Starkey  ▼.  Eyres* 

Now  the  learned  judge  neld  that,  in  the  case  of  an 
attempt,  such  as  the  Vioe-Chancellor  points  out,  to 
bring  in  as  next-of-kin  under  the  statute  those  who 
were  not,  according  to  the  eye  of  tiie  law,  the  next- 
of-kin,  the  two  cases  in  that  respect  were  not  the 
same.  They  were  not  on  similar  lines.  In  many 
respects  no  doubt  they  were,  and  I  quite  follow 
Stirling,  J.,  in  saying  that  before  Orook  ▼.  Hill  the 
line  ot  reasoning  which  was  adopted  by  the  Yice- 
Cluuioel]or  was  inconsistent  in  some  respects,  at  any 
rate,  with  the  principle  of  Orook  y.  EiU,  but  neither 
in  In  re  Deakin  nor  in  Crook  ▼.  HilU  nor  any  other 
case,  have  we  got  a  decision  on  that  point  that  the 
law  will  not  permit  a  man  to  do  tlukt  which  the 
testator  in  In  re  Standley  attempted,  and  which  the 
testator  here  attempted.  I  cannot  read  Stirling,  J.'s, 
judgment  as  saying  that  that  attempt  has  been  legal- 
ized and  made  possible  and  successful  by  the  subse- 
quent cases,  and  therefore  finding  a  direct  decision 
on  that  neat  point  by  Wood,  Y.C.,  I  think,  sitting 
here  as  a  judge  of  first  instancy,  I  am  boimd  to  foUow 
it.  I  must  leave  it  to  a  higher  court  to  say  if  I  am 
wrong. 

[It  was  admitted  that  the  result  was  that  there 
was  no  intestacy  but  an  absolute  gift  to  the  deceased 
daughter,  and  consequeotly  her  legal  personal 
repreientatiye  was  entitled  to  her  legacy  and  share  of 
residue  ] 

Solicitor*,  Indermaur^  Clark,  &  Palmer;  Fidd, 
Boeooe,  &  Go, 


Chan.  Diy.  j 
Farwell,  J.  j 


Nov.  8. 


Smith  v,  Northlkach  Bubal  District  Council,  (o.) 

Practice  —  Costa  —  Action  against  public  authority  — 
Payment  into  court  as  to  part  of  claim  —  Discon- 
tinuance— Public  Authorities  Protection  Act,  1893 
(56  db  57  Vict.  c.  61),  s,  1  (c). 

The  provisions  of  the  Public  Authorities  Protection 
Actf  1893,  s,  I  (o),  as  to  tJie  payment  of  solicitor  and 
client  costs  by  the  defendant,  do  not  apply  when  an  action 
has  been  discontinued. 

Adjourned  summons. 

This  wacf  an  action  to  restrain  the  defendants  from 
abstracting  or  interfering  with  the  flo«r  of  water  to 
the  plaintifTs  mill  csUed  the  Northleadi  Mill,  and  for 
damages. 

The  defendants  had  constructed  works  with  a  view 
to  supplying  the  town  of  Northleach  with  water 
pursuant  to  the  provisions  of  the  Public  Health 
Act,  1875. 

The  plaintiff  daimed  that  the  defendants  had 
abstracted  the  water  under  three  different  heads. 

The  defendants  with  regard  to  the  plaintiff's  claim 
for  an  alleged  wrongful  continuance  of  abstraction  of 
water  authorized  by  a  revocable  licence,  contended 
that  the  alleged  abstraction,  if  continued  after  the 
date  of  the  alleged  revocation,  did  not  in  any  case 
continue  after  the  month  of  March,  1899,  and  while 
denyiDg  all  liability  for  the  same,  they  brought  into 
m 

(a.)  Reporte<lby  Paul  Stbioklani),  Esq.,  Barrister- 

at-Law. 


court  the  sum  of  £10,  and  said  that  the  same  wsi 
sufficient  to  satisfy  that  part  of  the  plaintiff's  claim. 

On  the  25th  of  October,  1901,  the  plaintiff  accepted 
the  sum  of  £10  paid  by  tiie  defendants  into  court  in 
full  satisfaction  of  tbe  causes  of  action  mentioned  ia 
the  statement  of  daim. 

The  case  now  came  before  the  couct  on  the  question 
of  costs. 

The  Public  Authorities  Protection  Act,1893,  providea: 
Section  1. — Where  after  the  commencement  of  this 
Act  any  action,  prosecution,  or  other  proceeding  is 
commenced  in  the  United  Kingdom  against  any 
person  for  any  act  done  in  pursuance,  or  executioD, 
or  intended  execution  of  any  Act  of  Parliament,  or 
of  any  public  duty  or  authority,  or  in  respect  of  any 
alleged  neglect  or  default  in  the  execution  of  any 
such  act,  duty,  or  authority,  the  following  provisions 
shall  have  effect— 

(b)  Wherever  in  any  such  action  a  judgment  is 
obtained  hy  the  defendant,  it  shall  csrry  oosti  to  be 
taxed  as  between  solicitor  and  client. 

(c)  Wnere  the  proceeding  is  in  an  action  for  damages, 
tenaer  of  amends  before  the  action  was  commenced 
may,  in  lieu  of  or  in  addition  to  any  other  plea,  be 
pleaded.  If  the  action  was  commenced  after  the 
tender,  or  is  proceeded  with  after  payment  into  oourt 
of  any  money  in  satisfaction  of  the  plaintiff's  claim, 
and  the  plaintiff  does  not  recover  more  than  the  sum 
tendered  or  paid,  he  shall  not  recover  any  costs 
incurred  after  the  tender  or  payment,  and  the 
defendant  shell  be  entitled  to  costs,  to  be  taxed  as 
between  solicitor  and  client,  as  from  the  time  of  the 
tender  or  payment;  but  this  provision  shall  not 
affect  costs  on  any  iujunetion  in  the  action. 

Butcher,  K.C.,  and  Ashworth  James,  for  the  plaintiff, 
referred  to  Mcllwraith  v.  Green,  14  Q.  B.  D.  766, 
33  W.  £.  Dig.  61 ;  B.  S.  C,  ord.  26,  r.  1. 

Jenkins,  K,C.,  and  William  Wills,ioT  the  defendants, 
referred  to  the  Public  Authorities  Protection  Act, 
1893,  s.  1  (c). 

Fabwell,  j.,  in  giving  judgment  referred  to 
Mcllwraith  v.  Oreen,  and  said  that  the  defendants 
were  to  pay  the  plaintiff  one- third  of  their  taxed 
costs  up  to  the  date  of  the  payment  into  court; 
that  the  plaintiff  was  to  pay  tbe  defendants 
their  texed  costs  tince  the  date  of  payment  into 
court,  without  disturbioff  any  order  as  to  costi 
already  made.  The  defendants  were  not  entitled  to 
solicitor  and  client  costs.  [His  lordship  referred  to 
the  Public  Authorities  Protection  Act,  1893,  s.  1  {h) 
(e)  ]  As  there  was  no  judgment  in  this  case,  and 
there  could  not  be  haviog  regard  to  the  discontinuanoe, 
the  Act  did  not  apply  as  regards  solicitor  and  /client 
costs. 

Solicitors,  Peacock  &  Chddard,  for  Mtdlings,  ElUti, 
&  Co  ,  Cirencester ;  Blyth,  Button,  Hartley,  &  Blythy 
for  Thomas  Mace,  Chipping  Norton,  and  Henry 
Temple  Bavenor,  Witney. 


(Wills  and  Xenn^y,  JJ )  ]  ^'^'  ^'  ^^^' 

Peabks,   Gunston,  &  Tbb  (Limited)  (AppellanU) 

V,  ElKlGHT  {Respondent). 
Samb  {Appellants)  v.  Van  Tbomp  {Respondent),  (a.) 

Adulteration — Food  and  drugs — Article  not  of  the 
nature,  substance,  and  quality  demanded — Butter— 
Adding  milk  to — Sale  of  Food  and  Drugs  Act,  1875 
(38  <fe  39  Vict,  c.  63),  s.  6. 

(a.)  Beported  by  E.  G.  Sullwbll,  Esq.,  Barrister- 

at-lAw. 


VoLL. 
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A  provision  merchant  who  sella  to  a  purchaeert  who 
demands  butter,  a  compound  consisting  of  butter  made  by 
the  ordinary  process,  in  which  a  large  proportion  of  the 
water  in  the  cream  or  milk  is  eliminated,  to  which  was 
added  milk  from  which  no  water  was  eliminated,  in 
consequence  of  which  the  compound  contains  an  excess  of 
water,  is  guilty,  under  section  Q  of  the  Sale  of  Food  and 
Drugs  Act,  1875,  of  selling  to  the  prejudice  of  the  pur- 
chaser an  article  of  food  not  of  the  nature,  substance, 
and  quality  demanded  by  the  purchaser* 

Theie  two  oases  were  stated,  t^e  first  by  the 
stipendiary  magistrate  for  the  Staffordshire  Potteries 
District,  and  the  second  by  a  stipendiary  magistrate 
for  South  Staffordshire. 

In  each  case  informations  were  preferred  by  the 
respondent  charging  the  appttUants,  grocers  and 
provision  merchants,  with  having  nnlawf  ally  sold  to 
the  xnrejndice  of  the  respective  purchasers  certain 
buttor  which  was  not  of  the  nature,  substance,  and 
quality  .demanded  by  them,  contrary  to  the  provisions 
of  section  6  of  the  Sale  of  Food  and  Drags  Act,  1875. 

Peabks  &  Go.  V.  Knight. 

In  this  case  the  following  are  the  facts  as  set  out : 

On  the  20  ih  March,  1901,  the  respondent  caused  to 
be  purchased  by  Charles  Gifford  at  the  appellants' 
shop  at  Fenton  one  half -pound  of  butter  for  the 
purpose  of  submitting  the  same  to  analysit.  The 
price  of  the  half-pound  was  fivepence. 

All  the  requirements  of  the  statutes  relating  to  the 
puTidiase  of  an  article  for  analysis  were  duly  complied 
with. 

The  public  analyst  certified  that  the  butter  contained 
22*53  per  cent,  of  water,  and  that  tlus  was  at  least 
6  per  cent,  too  much. 

Water  is  a  natural  constituent  of  butter,  and  is 
always  present  in  butter  to  a  considerable  though 
varying  extent.  Butter  is  made  sometimes  from  milk, 
sometimes  from  cream,  sometimes  from  milk  and 
cream.  Milk  contains  about  88  per  cent.,  cream  about 
50  per  cent  of  water. 

There  is  no  btatutory  standard  for  the  composition 
of  butter  as  regards  the  proportion  of  water  it  may 
contain.  The  %oard  of  Agriculture  have  made  no 
regulations  as  to  this  under  section  4  of  the  Sale  of 
Food  and  Drugs  Acts,  1899.  The  standard  taken  by 
the  analyst  certifyiog  in  the  present  instance  is  16 
per  cent. 

The  6  per  cent,  excess  of  water  which  the  sample 
of  the  appellants*  butter  was  certified  to  contain  was 
not  the  result  of  the  manufacture  of  butter  from  milk 
or  cream,  or  both,  but  was  caused  by  the  addition  to 
butter  already  manufactured  from  milk  or  cream,  or 
both,  of  extraneous  milk^  which  milk  had  been 
incorporated  with  the  batter  by  some  process 
subsequent  to  the  manufacture  of  the  butter. 

This  added  milk  was  not  required  for  the 
production  of  butter,  bat  was  incorporated  with  the 
batter  for  the  purpose  of  increasing  its  weight  by 
means  of  the  extra  water  thereby  introduced. 

It  is  not  unusual  for  a  butter  manufacturer  to  blend 
two  or  three  different  kinds  of  butter. 

No  evidence  was  called  for  the  appellants,  but  it  ] 
was  contended  on  their  behalf  that  an  article  could 
not  be  adulterated  by  the  addition  of  a  constituent 
from  which  it  was  derived,  and  therefore  that  the 
butter  in  question,  having  been  made  exclusively  from 
ndlk  or  cream,  or  both,  was  in  fact  not  adulterated 
batter  whatever  the  percentage  of  water  might  be, 
and  there  beiog  no  legal  standard  as  to  the  quantity 
of  water  in  butter,  the  fact  that  the  butter  contained 
22*53  per  cent,  of  water  was,  under  the  circumstance, 
no  evidence  of  adulteration,  and  that  no  offence  was 
committed  under  section  6  of  the  Sale  of  Food  and  j 


Drugs  Act,  1875,  by  not  eliminating  a  natural  con- 
stituent of  the  article. 

The  magistrate  was  of  opinion  that  of  the  22*53  per 
cent,  of  water  found  in  tbe  batter  6  per  cent,  was 
excessive  and  was  caused  by  tbe  addition  of  the  milk, 
and  he  held  that  the  process  of  adding  the  milk  to  the 
butter,  being  for  the  purpose  of  the  addition  of 
water,  constituted  an  offence  under  section  6  of  the 
Sale  of  Food  and  Drugs  Act,  1875,  in  tiiat  an  article 
was  sold  not  of  the  nature,  substance,  aud  quality 
demanded  by  the  purchaser,  the  same  being  adulterated 
with  water. 

The  question  for  the  opinion  of  the  court  was 
whether  upon  the  above  statement  of  facts  the 
magistrate  came  to  a  correct  determination  and 
decision  in  point  of  law,  and  if  not,  what  should  be 
done  in  the  premises. 

Joseph  Wailton,  K,C»  {B,  D,  Bonsey  with  him),  for 
the  appellants. — Tlie  conviction  was  wrong.  The  ques- 
tion here  is  whether  the  butter  as  sold  was  not  ot  the 
nature,  substance,  and  quality  of  the  article  demanded — 
viz. ,  butter.  It  matters  nothing  at  all  how  much  water 
there  is  in  the  butter,  provided  that  such  water  is  not 
added  water.  The  article  sold  to  the  respondent 
was  of  the  nature,  substance,  and  quality  demanded 
by  him — i.e.,  butter.  Butter  is  defined  by  section  3 
of  the  Margarine  Act,  1887  (50  &  51  Vict.  c.  29),  as 
«the  substance  mually  known  as  butter,  noade 
exdusively  from  milk  or  cream,  or  both,  with  or 
without  salt  or  other  preservative,  and  with  or  with- 
out the  addition  of  colouring  matter."  The  butter  in 
question  was  made  of  milk  or  cream  exclusively,  but 
in  the  course  of  a  certain  process  more  milk,  and 
therein  more  water,  was  added.  This,  however,  was 
only  an  additional  process  in  the  making  of  the  butter. 
The  product  was  still  butter  made  exclusively  of 
milk  or  cream.  There  is  nothing  in  the  Act  which 
says  there  must  be  a  particular  mode  of  making 
butter  so  long  as  it  is  made  of  milk  or  cream,  and 
there  is  no  fixed  percentage  of  water  in  the  case  of 
batter.  By  section  4  of  the  Sale  of  Food  and  Drugs 
Act,  1899,  tiie  Board  of  Agriculture  may  make  regu- 
lations as  to  what  proportion  of  water  butter  may 
contain,  but  no  such  regulations  have  been  made. 
The  article  in  question  could  not  under  section  8  of 
the  Act  of  1899  be  sold  as  margarine,  because  it  con- 
tained more  than  10  per  cent,  of  water,  therefore,  if 
it  could  not  be  sold  as  batter  it  would  be  impossible 
to  sell  it  at  all.  The  question  of  fraudulent  intention  is 
irrelevant  to  the  question.  The  finding  of  the 
magistrate  was  therefore  wrong  and  the  conviction 
should  be  quashed. 

Danckwerts,  K,C.  {B,  C.  Brough  with  him),  for  the 
respondent,  was  not  called  on. 

Pbasks  &  Co.  V,  Van  Tbomp. 

The  facts  as  stated  in  this  case  are  as  follows : 

On  the  1st  of  Apnl,  1901,  the  respondent  caused  to  be 
purchased,  by  T.  R  Guilbert,  at  the  appdlants'  shop 
at  Brierley  Hill,  half  a  pound  of  butter  for  the  purpose 
of  analysis.  The  butter  was  labelled  **  Pure  Dairy 
Batter  "  and  was  wrapped  in  a  paper  on  which  were 
the  words  **  Pure  Butter."  The  butter  so  purchased 
was  divided  into  three  parts  and  one  was  sent  to  the 
public  analyst.  All  the  requirements  of  the  statutes 
in  that  behalf  were  complied  with. 

The  public  analyst  certified  that  the  butter 
contained  21*75  per  cent,  of  water  and  that  this  was 
at  least  5  per  cent,  too  much. 

Water  is  a  natural  constituent,  and  though  the 
quantity  varies  in  different  kinds  of  butter  it  is 
always  present  in  a  considerable  proportion,  but 
should  never  exceed  16  per  cent.  Butter  is  made  by 
churning  either  from  nulk  alone  or  from  cream  and 
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sometimes  from  both  mi)k  and  cream*  Milk  oontains 
about  88  per  cent,  of  water,  and  cream  about  50  per 
oent« 

There  is  no  statutory  standard  for  the  composition 
of  butter  as  regards  tiie  quantity  of  water  it  should 
contain.  The  Board  of  Agriculture  has  not  made  any 
regulation  as  to  this  under  section  4  of  the  Sale  of 
Food  and  Drugs  Act,  1899  (62  &  63  Vict  c.  51). 

It  is  a  common  practice  in  the  trade  to  blend 
different  Hnds  of  butter,  and  the  process  of  blending 
adopted  by  the  appellants  is  to  mix  different , 
kinds  of  butter  together  and  during  this  process 
to  add  to  it  full  cream  milk.  The  butter  in 
question  had  been  blended  by  the  above-mentioned 
process — that  is  to  say,  it  was  composed  of  different 
kinds  of  butter  mixed  together,  genuine  full  cream 
milk  being  added  to  it  during  the  process. 

The  excessive  amount  of  water  foand  in  the  butter 
was  derived  entirely  from  the  milk  which  was  added 
during  this  process. 

The  price  of  full  cream  milk  is  three  farthings  a 
pound,  and  butter  about  tenpence. 

It  was  contended  on  behaU  of  the  appellants  that 
until  regulations  are  made  by  the  Boara  of  Agricul- 
ture under  section  4  of  the  Bale  of  Food  and  Drugs 
Act,  1899,  any  article  made  exdusivelv  from  milk  or 
cream,  or  both,  was  in  fact  butter ;  that  there  being 
no  statutory  standard  as  to  the  quantity  of  water  in 
butter,  tbe  fact  of  the  butter  containing  21*75  per 
cent,  of  water  was,  under  the  circumstances,  no 
evidence  of  adulteration ;  that  no  offence  was  com- 
mitted under  section  6  of  the  Sale  of  Food  and  Drugs 
Act,  1875,  by  not  eliminating  a  natural  constituent 
of  tiie  article ;  that  the  iaa^  disclosed  no  evidence  of 
adulteration  or  any  offisnce  under  section  6  of  the 
Sale  of  Food  and  Drugs  Act,  1875. 

The  magistrate  was  of  opinion  that  the  water  found 
in  the  butter  was  excessive,  and  as  it  was  caused  by 
adding  milk  to  an  already  manufactured  article  the 
mixture  could  not  properly  be  called  butter,  but  was 
butter  adulterated  by  the  addition  of  water  in  the 
form  of  milk. 

He  was  f  orther  of  opinion  that  the  said  milk  was 
added  fraudulently  and  with  intent  to  increase  the  bulk 
of  the  mixture. 

He  was  farther  of  opinion  that  the  fact  that 
the  Board  of  Agriculture  had  not  exerdsed  the 
powers  caDf<«red  upon  it  by  section  4  of  the  S«le  of 
Food  and  Drugs  Act,  1899,  did  not  warrant  the 
appellants  in  mixing  milk  with  the  butter  and  so 
producing  an  abnormal  amount  of  water  in  the 
mixture. 

The  question  for  the  opinion  of  the  court  was 
whether  upon  the  facts  stated  the  magistrate  was 
rijffht  in  law  in  convicting  the  appellants  of  the 
o&nce  charged  in  the  information  under  section  6 
of  the  Sale  of  Food  and  Drugs  Act,  1875. 

Horace  Avary,  K.C.  {H.  J9.  Bomey  with  him),  for 
the  appellants. 

DanckwerU,  K.C.  [B.  C.  Brough  with  him),  for  the 
respondent,  was  not  called  on. 

Wills,  J. — I  am  clearly  of  opinion  that  these 
convictions  should  be  supported  and  that  our  judg- 
ment should  be  for  the  respondent  in  each  of  these 
cases.  Section  6  of  the  Siue  of  Food  and  Drugs  Act, 
1875,  provides  that  "  no  person  shall  sell  to  the 
prejudice  of  the  purchaser  any  article  of  food  or  any 
drug  which  is  not  of  the  nature,  substance,  and 
quality  of  the  article  demanded  by  such  purchaser." 
In  eadi  of  these  cases  the  purchaser  demanded  butter 
and  the  appellants  suppli^  him,  not  with  butter,  but 
with  an  article  whicn  bad  beoi  but  was  no  longer 
butter  ;  for  by  some  ingenious  process,  the  nature  of 


which  is  probably  a  trade  secret,  cream  or  milk  had 
been  added  to  it  in  such  a  way  as  not  to  become 
batter.  This  cream  or  milk  was  not  subjected  to  the 
ordinary  process  by  which  butter  is  made.  Buttear 
made  by  the  ordinary  process  contains  no  doubt  a 
certain  proportion  of  water,  but  only  about  16  per 
cent.  The  very  object,  however,  of  the  prooeaa 
employed  by  the  appellants,  was  that  the  oream  or 
TnilV  which  was  added  to  the  butter  should  not  be 
turned  into  butter  at  all,  but  that  a  considmble 
quantity  of  the  watery  pairts  which  in  the  or^nary 
process  of  making  butter  would  be  eliminated  should 
be  left  in  the  resulting  compound.  This  was  a 
spurious  compound  and  was  not  genuine  buttesr  as 
demanded  by  the  purchaser.  It  does  not  matter  what 
the  motive  was  for  adding  the  cream  or  milk.  The 
magistrates  have  found  there  was  an  excessive 
amount  of  water  in  the  butter  and  that  the  cream  or 
milk  was  added  fraudulentiy.  But  even  if  the 
appellants  had  added  it  honestly  that  would  be  no 
answer  to  the  offence  under  section  6  with  which  they 
were  charged.  Therefore  I  am  of  opinion  that  the 
convictions  were  right  and  that  the  appeals  must  be 
dismissed. 

Eenkedy,  J.— I  am  entirely  of  the  same  opinion, 
and  for  the  same  reasons. 

Judgment  /or  reapanderUe. 

Solicitors  for  appellants.  Neve,  Beck,  <fc  Kirhy. 

Solicitors  for  respondents,  Thamae  White  <fc  8one, 
for  M,  F.  Blakiston,  Stafford. 


Hv.    I 
r,  J.)  i 


Aug.  5,  7,  1901. 


K.  B.  Div. 
(Mathew, 

Batoliff  and  Another  v.  Mbndbllsohn.  (a.) 
Stock  Exchange— Broker  in  de/atUt—Liquid^UUm'—Com'' 
pletion  hy  jobber  with  broker' e  dienta— Bight  of  jobber 
to  em  broker  for  differewx. 

A  broker  and  member  of  the  Stock  Exchange  wa$ 
declared  a  defaulter,  there  being  then  due  from  him  to  a 
firm  of  jobbers  £986.  A  farther  sum  of  £281  became 
due  on  the  closing  at  the  hammer  price.  The  jobbers 
completed  with  the  broker's  clients  and  were  paid  the 
difirences  due  from  them,  but  by  the  rules  of  the  Stock 
Exchange  the  jobbers  had  to  account  for  £281  of  the 
amount  so  received  to  the  official  assignee  of  the  Stodt 
Exchange,  who  wets  carrying  out  the  liquidation  of  the 
broker's  estate.  The  jobbers  brought  an  action  against 
the  broker  to  recover  £986  and  £281.  At  the  daU  of 
trial  the  liquidation  was  still  proceeding,  and  the  jobbers 
had  paid  an  interim  dividend. 

Held,  that  the  action  could  be  maintained,  and  that  the 
jobbers  were  enti&ed  to  recover  the  amount  claimed,  less 
the  amount  of  the  dividend  received. 

Action  in  the  commercial  list  tried  by  Mathew»  J., 
without  a  jury.  ,  «    , 

The  plaintiffs  were  jobbers  on  the  Stock  Exchange. 
At  the^te  of  the  mid-May  settlement,  the  13th 
of  May,  1901,  there  became  due  to  the  plaintifiBi  from 
the  defendant,  who  was  then  a  broker  and  member  of 
the  exchange,  the  sum  of  £986  for  differences  in 
respect  of  contracts  for  the  sale  or  purchase  of  shares 
entered  into  by  the  defendant  on  behalf  of  his  clients 
with  the  plaintiffs.  These  contracts  were  carried  over 
to  the  end  of  May  settlement. 

On  the  16th  of  May  the  defendant  was  declared  a 
defaulter,  and  all  his  contracts  then  open  with  the 

(a.)  Beported  by  F.  O.  Bobinson,  Esq.,  Barrister- 

at-Law. 
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plajntiffii  were  olosed  at  the  hammer  prioe  of  the 
▼arioiu  sharast  in  aooordanoe  with  rule  177  of  the 
Stook  Exdhange  Bales  and  BegnlationB,  the  result 
being  that  a  further  sum  of  £281  was  shown  to  be 
due  from  the  defendant  to  the  plaintiffii.  At  the 
end  of  May  settlement  the  defendant's  clients  either 
completed  with  the  plaintifb  throufch  oth«r  brokers  or 
again  oarried  oyer,  and  the  plaintjflfii  reoeived  from 
suoh  other  brokers  the  turns  due  from  the  clients  in 
respect  of  those  transactions. 

The  plaintifGi  had  beoi  paid  by  the  official  assignee 
of  the  Stock  Exchange  a  dividend  of  28.  6d.  in  the 
pound  in  respect  of  the  defendant's  indebtedneis  to 
them,  and  there  were  other  awets  out  of  which  a 
farther  dividend  would  be  paid,  but  the  amount  thereof 
was  doubtful. 

The  plaintifEs  claimed  in  this  action  to  recover 
£986  and  £281. 

By  the  points  of  defence  it  was  pleaded,  in  sub- 
stance, as  CO  the  whole  claim,  that  the  plaintiffs'  sole 
right  was  to  prove  in  the  Stock  ExchauKe  liquidation 
of  the  defendant's  estate;  as  to  the  £281,  that  the 
transactions  had  been  completed  by  the  defendant's 
clients  with  the  plaintifib. 

Evidence  was  given  on  behalf  of  the  plaintiBb  that 
by  the  rulfs  and  practice  of  the  Stock  Exchange  the 
plaintiffH  would  have  toaoconnt  to  the  official  as«ignee 
for  £281  of  the  amount  received  by  them  from  the 
defendant's  jlients. 

Bu/tu  liCMcs,  K.Ct  and  Carringtony  for  the  plain- 
tifb. — The  fact  that  the  pluintiffs  have  participated  in 
the  Stock  Bxcbaoge  liquidation  of  the  defendant's 
estate  is  no  bar  to  their  taldng  proceedings  at  law 
against  him  for  the  reoov<>ry  of  their  debt :  see  Ex 
parU  fTard,  In  re  Ward,  30  W.  B  660,  20  Oh.  D.  366. 
Then  it  is  further  said  that  as  to  the  claim  for  £281 
the  plainti£EB,  having  elected  to  complete  with  the 
defendant's  clients,  cannot  now  sue  the  defendant; 
but  that  point  is  concluded  by  the  decision  in  Stone- 
ham  V.  Wyman,  6  Oom.  Ca«.  174.  It  is  dear  from  the 
evidence  that  the  pl«intifiEd  hi^ve  to  acoouot  to  the 
official  rtrferee  for  the  £281  received  from  the  defend- 
ant's clients  and  therefore  die  plaiotiffs  are  out  of 
pocket  to  that  extent,  but  the  plaintiffs  will  of  course 
have  to  give  credit  for  the  amount  of  the  dividend 
they  have  received  out  of  the  defendaot's  estate. 

Bankea,  K,C.,  and  J.  R*  Atkin,  for  the  defendant. — 
Ex  parte  Ward,  In  re  Ward,  only  decides  that  after 
the  liquidation  has  come  to  an  end  the  defaulter  may 
be  sued  by  his  Stock  Exchange  creditors.  It  is  no 
authority  for  saying  that  he  may  be  sued  whilst  the 
liquidation  is  pending.  It  is  cootran^  to  the  spirit 
and  intention  of  the  rules  as  to  liquidation  and 
moet  inequitable  that  the  defendant  should  be 
auedy  for  by  the  operation  of  the  rules  he  has  been 
strif^Md  of  all  his  assets,  which  are  now  vested  in  the 
official  assignee*,  and  he  has  therefore  no  means  of 
8»tisfying  the  judgment  and  must  inevitably  become 
a  bankrupt.  If  the  plaintiffs  can  sue  the  defandant 
it  would  follow  that  a  defaulter  could  sue  a  member 
of  the  exchange  for  credit  differences  on  the  closing 
at  the  hamm«r  price,  but  it  is  cleur  that  he  has  no 
such  right  of  action:  see  Ex  parte  Orant,  In  re 
Plumhly,  28  W.  B.  766,  13  Ch.  I).  667.  As  to  the 
£281  the  position  is  the  same  as  if  th^^re  bad  been  no 
default,  for  the  plaintiffs  have  elected  to  complete 
with  the  defendant's  principids. 

laaacs,  K.C.,  in  reply,  referred  to  Bichardeon  v. 
Stormont,  48  W.  B.  461,  [1900]  1  Q.  B.  701. 

Gur,  adv,  vuU, 

Aug.  7. — ^Mathbw,  J. — ^This  is  an  action  in  which 
the  j^aintifib,  who  are  jobbers  and  members  of  the 
Stock  Exchange,  seek  to  recover  ttvo  simis  of  £986 


and  £281  from  the  defendant,  who  was  formerly  a 
broker  on  the  Stock  Exchange.  It  appeared  that  at 
the  date  of  the  mid-lfay  settlement  in  the  present 
year,  which  took  place  on  the  13th  of  May,  there  were 
several  contracts  for  the  purchase  and  sale  of  stocks 
and  shares  open  between  the  plaintiffs  and  the 
defendant  which  were  carried  over  to  the  end  of  May 
settlement  in  the  usual  way,  leaving  a  balance  of 
£986  due  from  the  defendant  to  the  plaintiffs  on  the 
mid-BCay  settlement.  On  the  16th  of  May  the 
defendant  was  declared  a  defaulter.  The  hammer 
prioe  wae  fixed  on  that  dav,  and  the  usual  liquidation 
proceedings  under  the  rules  of  the  Stock  Exchange 
took  place.  It  is  not  necessary  to  describe  the  nature 
of  those  proceedings  at  length ;  but  shortly  stated  it 
became  toe  duty  of  the  official  assignee  of  the  Stock 
Exchange  to  collect  the  amounts  due  to  the  defendant 
from  members  of  the  Stock  Exchange,  and  to  con- 
sider and  adjudicate  upon  all  claims  made  by 
members  and  otht'ra  against  his  estate.  As  to  the 
first  part  of  the  claim — namely,  that  for  £986,  it 
has  not  been  argued,  and  could  not  be  argued, 
that  the  liquidatioQ  of  the  defendant's  estate  under 
the  rules  of  the  Stock  Exchange  operated  as  a 
release  of  the  defendant ;  that  point  was  settled  by 
the  case  of  JEx  parte  Ward.  The  contracts  betvreen 
the  plaintiffii  ana  the  defendaot  survived  the  liquida- 
tion, and  it  is  not  contended  that  what  was  done 
under  the  Stock  Exchange  rules  relessed  the  defen- 
dant, or  in  any  way  altered  or  controlied  the  ordinary 
law.  But  it  was  contended  for  the  defendant  that 
although  it  could  not  be  said  that  there  was  a  release 
there  ought  to  be  a  suspension  of  the  pleinti£Bi'  remedy 
at  law.  The  case  was  put  in  this  way.  The  official 
assignee  was  odUecting  all  the  assets  of  the  defendant, 
and  it  was  said  that  it  would  be  a  great  hardship  if 
a  judgment  was  to  be  recovered  affsinst  the 
defendant  which  he  had  no  means  of  meeting 
and  which  therefore  would  termioate  in  his  bank- 
ruptcy. It  was  also  said  that  the  defendant 
had  various  claims  against  his  clients,  and  that 
when  they  had  been  collected  a  dividend  of  twenty 
shillings  in  the  pound  might  possibly  be  paid.  On 
the  evidence  before  me  I  thmktbis  is  far  too  sanguine 
au  estimate.  I  doubt  whether  the  dividend  will  be 
more  than  three  or  four  shillings  in  the  pound.  That 
being  so,  and  there  being  no  authority  to  say  that  the 
legalremedtes  of  the  plaintiffs  were  suspended,  and 
there  being  certainly  no  rule  of  the  Stock  Exchange 
providing  for  such  a  result,  I  have  oome  to  the  con- 
clusion that  the  plaintiffii  are  entitled  to  enforce  their 
legal  remedies  on  the  contracts,  and  are  therefore 
entitled  to  succeed  on  the  first  part  of  the  claim. 
The  eecond  part  of  the  daim  was  for  £281.    The 

SlaintiffB  were  entitled  to  be  paid  a  dividend  of  the 
efendant's  eetate  in  respect  of  this  £281  as  in  the 
the  other  case.  But  the  contracts  which  had  been 
entered  into  with  the  plaintiffii  by  the  defendant's 
dieots  ran  on  until  the  settlement  at  the  end  of  May, 
then,  in  accordance  with  the  course  of  business,  other 
brokers  were  appointed  in  the  place  of  the  defendant 
to  act  for  those  ohents,  and  their  transactions  with  the 
plaintiffs  were  closed  and  settled.  Upon  this  it  was 
said  on  behalf  of  the  defendant.  What  daim  can  the 
plaintiffB  have  against  him,  their  contracts  having  been 
fulfilled  Y  and  the  position  was,  therefore,  it  was  said, 
exactly  the  same  as  if  there  had  been  no  liquidation 
because  the  plaintifiiB  had  reodved  the  whole  amount 
due  to  them.  But  if  that  argument  prevails  it 
is  dear  that  the  plaintiffs  will  be  in  a  better 
position  than  the  other  creditors  of  the  defendant, 
and  the  course  of  business  of  the  Stock  Exchange  is 
that  there  shall  be  so  far  as  possible  an  equdity 
among  the  different  creditors  of  the  defaults,  and 
to   secure    that  end    there    is    a    rule    (No.      166 
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which  provides  that  "  a  creditor  recetviog  under  any 
oiroiimttances  a  larger  proportion  of  differenoes  on 
a  defaulter's  estate  than,  that  to  which  each  of 
the  creditors  is  entitled  shall  refund  such  portion  as 
shell  reduce  his  dividend  to  an  equality  with  the 
others.'*  Now  evidence  has  been  given  by  the 
official  assignee  as  to  the  coarse  of  business  under 
that  rule.  He  said  that  the  invariable  practice  is 
to  require  a  person  who  has  received  more  than  the 
other  creditors  to  bring  the  amount  so  received  into 
the  general  account  of  the  defaulter's  estate ;  in  other 
words,  the  plaintifb  have  to  pay  that  £281  to  the 
official  assignee,  which  will  be  treated  as  part  of  the 
assets  of  ijie  defendant's  estate  out  of  which  the 
plaintiffi  and  the  creditors  are  entitled  to  be  paid  a 
dividend.  The  result  is  that  the  plaintiffs,  having  to 
pay  in  that  way,  are  out  of  po&et  to  that  extent ; 
but  as  in  the  former  case  the  contracts  with  the 
defendant  survivedi  and  on  those  contracts  the 
defendant  is  liable  to  indenmify  the  plaintiffa  in 
respect  of  what  they  are  obliged  to  hand  over  to  the 
official  assignee  in  accordance  with  the  rules.  In 
that  state  of  things  the  defendant  is  still  liable  to 
the  plaintiffs,  and  the  plaintiffs  are  therefore  entitled 
to  recover  the  second  sum  daimed.  There  will, 
therefore,  be  judgment  for  the  plaintiffs,  but  allowance 
will  have  to  be  made  for  anything  which  has  been 
paid  to  the  plaintiffs  as  a  dividend  on  the  defendant's 
estate. 

Judgment  for  the  plaintiffa  for  an  amount  agreed  hy 
coun»el» 

Solicitors   for   the   plaintiffs,    Michael    Ahra7tam$, 
Sons,  db  Co* 

Solicitors  for  the  defendant,  O&hom  <£*  Osbam, 


(£5-^!  J.)  1  J"'y  22.  26,  1901. 

Nigel  Gold  Mining  Co.  (Limited)  v.  Hoade.  (a.) 

Insurance— Products  of  goldmine — **  Arrests,  restraints^ 
detainments" — Outbreak  of  war — Seizure — Property 
in  enemy's  territory — Bight  of  assured  to  recover. 

The  plaintiffs  were  a  company  incorporated  and 
registered  in  Natal,  and  owning  and  working  a  gold  mine 
in  the  Transvaal,  On  the  outbreak  of  t?ie  war  on  the 
nth  of  October,  1899,  between  the  Houth  African 
BepuUic  and  Great  Britain^  the  plaintiffs  ceased  to  work 
their  mine,  A  few  days  after  the  war  had  begun,  gold 
products  which  had  been  extracted  from  the  plaintiffs* 
mine  before  that  date  were  seized  by  the  officials  of  the 
South  African  Bepublic  while  stUl  in  the  plaintiff^ 
possession.  The  plaintiffs  had  effected  an  insurance  of 
the  produce  of  their  mine  by  a  policy  covering  arrests, 
restraints,  and  detainments  of  kings,  princes,  and  people. 
In  an  action  on  the  policy  to  recover  the  value  of  the  gold 
seized^ 

Held,  that  the  plaintiffs  were  not  disentitled  by  any 
principle  of  public  policy  from  recovering  the  loss. 

Action  in  the  commercial  list  tried  by  Mathew,  J., 
without  a  jury. 

The  action  was  brousrht  to  recover  a  loss  under  a 
policy  of  insurance  subscribed  by  the  defendant  and 
others,  underwriters  at  Lloyd's. 

The  facts  of  the  case  and  the  arguments  of  counsel 
are  fully  stated  in  the  judgment. 

Scrutton,  K,C,,  and  BcUloch,  for  the  plaintiffs. 

Joseph  Walton,  K.O,,  Lord  Bobert  Cecil,  K,G,,  and 
Leohnis,  for  the  defendant. 


(a.)  Beported  by  F.  O.  Bobinson,  Esq.,  Barrister- 

at-Law. 


The  following  authorities  were  referred  to: 
Brandon  v.  Curling,  4  East.  410 ;  The  Ph<Bnix,  5  C. 
Bob.  20;  The  Vrow  Anna  Catherina,  5  O.  Bob.  161 ; 
The  San  Jose  Indiano,  2  Gall.  268 ;  Society  for  the 
Propagation  of  the  Gospel  v.  Wheeler,  2  GalL  104  ;  The 
Venus,  8  Oranch.  253 ;  Bentzon  v.  Boyle,  9  Oranch.  191 ; 
Twiss  on  Law  of  N*tioos  ia  Time  of  War  (2Qd  ed.).  p. 
306 ;  Upton  on  Maritime  Warfare  and  Prize  Law,  pp. 
149,  160 ;  Dioey  on  the  Conflict  of  L«w8,  p.  135 ; 
NordenfeltY,  Maxim- Nordenfelt  Guns  and  Ammunition 
Co.,  [1894]  A  0.  635 ;  and  Printing  and  Numerical, 
BegUtering  Co.  v.  Sampson,  26  W.  K.  627,  L.  B.  19 

Eq.  462. 

Cur,  adv,  vuU, 


July  26.— Mathew,  J.— Tbis  was  an  action  on  a 
policy  of  insurance  effected  by  the  plaintiff  company 
with  the  defendant,  an  underimter  at  Lloyd's.    Tne 
subject-matter  of  the  insurance  is  described  in  the 
policy  as  "  amalgam  precipitates  from  cyanide  and 
chlorination  processes,  lead  bullion  and  gold  bszs." 
So  small  was  the  apprehension  when  the  policy  was 
effected    thee   peaceful    relations    with    the   South 
African    Bepublic    would    be   disturbed    that   the 
premium  was  only  6ii.  per  cent.    The  poUcy^o- 
vided  for  the  commencement  of  the  risk  with  refer- 
ence to  the  diffisrent  subjects  iniured,  and  protected 
the  property  while  on  the  premises  at  the  plaintiffi 
mine  in  the  Transvaal  and  imtil  despatched  there- 
from.   In  the  ordinary  course  a  second  policy  would 
have   protected   the   gold   while  being    oarried   to 
England.  The  risk  on  Qie  amalgam  commenced  when 
taken  from  the  plates  and  entered  in  the  amalgam 
register.    The  policy  contained  in  print  the  usual 
capture  clause,  and  there  was  added  in  writing  the 
foUowing  dause :  '*  This  insurance  covers  and  includes 
risk  of  theft,  larceny,  burglary,  and  all  and  every 
risk,  whether  loss  arise  from  want  of  integrity  of 
assnred's  employees  or  otherwise.     To  pay  avwage 
irrespective  of  percentage.    This  instrument  is  not  to 
be  deemed  a  sea  insurance  policy."    The  last  wotcs 
appear  to  be  a  provision  with  reference  to  possiWe 
stamp  objections.    The  plaintiff  company  were  the 
owners  of  a  gold  mine  in  the  Transvaal,  and  on  the 
17th  of  October,  1899,  after  the  commenoement  of 
the  war,  the  agents  of  the  Transvaal  Government 
seized  and  carried  away  from  the  mine  780  ounces  of 
amalgam,  and  in  February,  1900,  there  was  a  further 
seizure  by  agents  of  the  Government  of  106  ounces 
of   amalgam.     This  latter  quantity  had  not  been 
entered  in  the  amalgam  register  until  some   days 
after  the  seizure.     In  the  year  1888    the  plaintiff 
company  had  been  registered  in  Natal  as  a  jomt 
stock   company.      Subsequently   the   company  had 
received     a     supplemental     incorporation     in    the 
TransvaaL     The  object  of  this  proceeding  was  to 
enable   the   company  to   sue  and  be  sued    in   the 
Transvaal  in  its  corporate  name  and  to  obviate  the 
difficulty  under  Transvaal  law  of  representing  a  f  ore^ 
company  under  a  po^^er  of  attorney.    I  am  satisfied 
from    the   evidence   given   in   the   case   that   this 
additional     incorporation    was    supplemental     and 
ancillary  only  and  did  not  alter  the  status  of  the 
company;    a   branch   office   had    been   opened  at 
Johannesburg,  but  it  was  only  used  for  transfers  of 
shares  and  transacted  no  other  business.    The  omy 
property  of  the  company  was  the  gold  mine  in  the 
Transvaal.      There   was    a   resident   manager  and 
secretary,  and  the  working  of  the  mine  was  controlled 
by  a  committee  of   directors   who  went    up  from 
Natal  for  the  purpose  every  month. 

The  first  point  made  for  the  defendant  was  that 
the  loss  was  not  covered  by  the  policy.  It  was  esid 
that  the  written  clause  superseded  what  was  in  ^j 
and  that  the  only  losses  covered  were  those  descnbed 


V«l.  L. 
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in  writiDg.  This  does  not  seem  to  me  the  tme 
oonttmotion  of  the  policy.  The  prioted  matter  is 
not  repugnant  to  or  inconfiistent  witih  what  is 
written ;  both  clanses  described  the  risks  intended  to 
be  insored.  As  to  the  second  seiznre  the  defeDdant 
contended  that  the  policy  had  not  attached  by 
reason  of  the  failure  to  register  the  amalgam.  The 
condition  of  registration  was  an  important  protection 
to  the  nnderwriter,  and  its  omission,  in  my  jadgment, 
pr««vents  the  loss  from  being  recoverable. 

The  main  contention  of  the  defendant's  counsel 
was  that  the  subject-matter  of  inanranoe  wai  enemies' 
property  and  that  after  a  decUration  of  war  the 
policy  had  become  ineffective.  It  was  pointed  out 
that  the  company  had  been  carrying  on  their  business 
within  the  territoriesof  the  South  Afnoan  Bepublic,  and 
had  acquired  a  commercial  domioil  in  theTrausvaal,  and 
that  the  products  of  their  mine  were  Transvaal  and 
sot  British  property,  and  it  was  urged  that,  from  the 
time  when  war  was  declared,  the  property  was 
stamped  with  a  hostile  character  and  on  the  high  seas 
woold  be  subject  to  capture  and  condemnation  as  a 
lawful  prize.  In  support  of  this  contention  recourse 
was  haii  to  the  authoriry  of  oases  decided  in  the 
Eofflish  and  Americnn  Prize  Courts  in  the  early  fwrt 
of  last  century.  There  can  be  little  doubt  that  these 
oases  would  not  be  followed  now,  and  even  when 
those  decisions  were  j^ronounoed  their  authority  was 
rejected  by  eminent  lawyers :  see  The  Venus,  8  Cranch. 
252,  at  p.  279.  The  sounder  opinion  would  seem  to 
be,  that  the  subject  of  our  country  surprised  by  a 
deolaratioD  of  war  io  the  oountry  where  he  has  a  com- 
mercial domicil  ought  to  have  time  allowed  him  to  free 
himself  from  his  commercial  engagements,  and  effect 
a  removal  of  his  property.  The  conflicting  opinions 
upon  this  subject  are  disouBsed  with  great  ability  in 
in  Doer  on  Marine  Insurance,  vol.  1,  lecture  5.  In 
this  ease  there  was  no  indication  of  any  intention  on 
the  part  of  the  Natal  company  to  continue  their 
business  in  the  Transvaal  alter  war  had  been  declared. 
There  was  no  evidence  of  any  intention  oa  the  part  of 
the  company  to  continue  their  mining  operations  while 
the  war  oontinued.  No  authority  was  cited  to  show 
that  the  supposed  rule  relied  upon  by  the  defendant 
had  ever  been  recognized  or  adopted  in  insurance  law. 
I  am  satisfied  that  for  the  purposes  of  this  case  the 
gold  products  in  question  are  not  to  be  regarded  at 
the  time  of  seizure  as  enemies'  property  merely  by 
reason  of  the  commercial  domicil  of  the  company 
when  war  was  declared. 

But  the  same  result  was  sought  to  be  reached  in 
a  different  way.  It  was  said  that  the  plaintiff  com- 
pany had  a  two-fold  character.  It  was  a  British 
company  and  a  Transvaal  company ;  it  was  amphibious 
and  was  at  once  friendly  and  hostile.  It  was  urged 
that  the  goods  should  be  deemed  to  be  Transvaal 
goods,  and  that  the  company  should  be  deemed  to  be 
a  Transvaal  company,  and  that  to  indemnify  the 
plaintiffs  shoidd  be  deemed  to  be  an  addition  to  the 
resources  of  the  Transvaal  Government,  and  therefore 
to  be  against  public  policy.  But  this  argument 
seems  to  me  to  offer  a  series  of  fictions  in  lieu  of  the 
plain  facts.  I  am  of  opinion  that  the  gold  products 
in  question  were  British  goods,  and  were  seized  by  a 
hostile  force,  and  ihat  the  loss  is  covered  by  the 
policy.  My  judgment  is  therefore  for  the  plaintiff 
company. 

Judgment  for  the  plaintiffs. 

Solicitors  for  the  plaintiffiB,  Loughborough,  Oedge, 
Nisbet,  A  Drew, 

Solicitors  for  the  defendant,  Waltons,  Johnson,  Buhh, 
Jt  WhaUon. 


(PMi^oSr'j.)  i        '^'^y  *<>'  1^'  "•  ^'''  *»»»• 

BoBiKSOsr  Gold  Mining  Co.  (Limited)  and  Othebs 
V,  Aujanob  Mabinb  and  Genbbal  Absttbanob 
Co.  (Ldoted).  (a.) 

Insurance — Bullion — Pivils — ^^  Arrests,  restraints,  and 
detainments  " — "  Warranted  free  of  capture,  seizure, 
and  detention  "  —  Bullion  taken  possession  of  by 
assured*s  government — Subsequent  declaration  of  war. 

Gold  bullion  the  property  of  a  Transvaal  oomjyany  wa4 
insured  during  transit  Jrom  the  Transvaal  to  the  United 
Kingdom  by  a  policy  which  covered  the  risks  of  **  arrests^ 
restraints,  and  detainments  "  of  rulers,  and  which  con- 
tained a  douse  *'  Warranted  free  of  capture,  seizure,  and 
detention,^*  The  gold  while  in  transit  in  the  Transvaal 
ufas,  on  the  2nd  of  October,  1899,  removed  from  a  rail- 
way  train  and  taken  possession  of  by  officials  acting 
under  the  orders  of  the  TransvacU  Oovemment.  At  that 
date  it  was  anticipated  that  u>ar  would  shortly  break  out 
between  the  Transvaal  and  this  country,  and  war  did  in 
fact  begin  on  the  9th  of  October,  According  to  the  law 
of  the  Transvaal  the  taking  of  the  gold  was  in  the  cir- 
cumstances  a  legal  act.    In  an  action  on  the  policy, 

Held,  that  the  gold  had  been  seized  within  the  meaning 
of  the  warranty,  and  that  t?^  plaintiffs  couJd  not  recover 
a  loss  under  the  policy* 

Action  in  the  commercial  list  tried  by  Phillimore, 
J.,  without  a  jury. 

The  plaintiffi,  who  were  mining  companies, 
incorporated  and  regibtered  under  the  laws  of  and 
carrying  on  businesi  in  the  South  African  Bepnblic, 
claimed  to  recover  a  loss  under  a  policy  of  insurance 
dated  the  12th  of  September,  1899,  by  which  gold 
was  insured  at  the  plaintiffs'  mines  in  ttie  Wit  waters- 
rand  goldfields  and  in  course  of  transit  therefrom  to 
the  United  Kingdom. 

The  perils  msured  against  includitd  '*  arrests, 
restraints,  and  detainments  of  all  kings,  princes,  and 
people,"  and  the  policy  contained  the  following 
clause:  "Warranted  free  of  cspture,  seizure,  and 
detention,  and  the  consequences  thereof,  or  anv 
attempt  thereat,  piracy  excepted,  and  also  from  all 
cons-'quenoes  of  riots,  civil  commotions,  hostilities,  or 
warlike  operatioiiB,  whether  before  or  after  declaration 
of  war." 

Consignments  of  gold  to  which  the  policy  attached 
were  on  the  2nd  and  9th  of  October,  1899,  seized  in 
the  Transvaal  by  officials  of  the  South  African 
Bepublic  acting  under  the  authority  of  the  Executive 
Government  of  the  Bepublia 

War  broke  out  between  the  Bepublic  and  this 
country  on  the  11th  of  October,  1899. 

The  defence  raised  the  same  points  as  those  in 
Driefontein  Consolidated  Mines  v.  Janson,  49  W.  B. 
660,  [1901]  2  K.  B.  419 ;  and  in  addition  thereto  the 
defendants  pleaded  that  the  loss  was  not  caused  by 
any  peril  insured  against,  and,  alternatively,  that  the 
"warranted  free  of  capture"  clause  exempted  the 
defendants  from  liability. 

Evidence  was  given  on  behalf  of  the  plaintiffs  that 
the  seizure  of  the  gold  was  legal  according  to  the  law 
of  the  Bepublic. 

Lawson  Walton,  K,G.,  and  «/.  A»  Hamilton,  K,C, 
{Campbell  Johnston  with  Uiem),  for  the  plaintiffs. — ^The 
act  of  the  Government  of  the  South  African  Bepublic 
in  seizing  the  gold  comes  within  the  language  of  the 
poUcy.  The  words  "  attests,  restraints,  and  detain- 
ments "  must  not  be  construed  as  applying  merely  to 
the  acts  of  a  hostile  power;  they  are  equally  appUc- 

(a.)  Beported  by  F.  O.  Bobinson,  Esq.,  Barrister- 

at-Law. 
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able  to  an  act  oommitted  by  the  orders  of  the  auured's 
own  goyemment :  see  AtAert  y.  Ortty,  11  W.  B.  27,  3 
B.  &8.  163;  Phillips  on  Insniance,  ss.  1109,  1111; 
Botch  y.  Edie,  6  T.  B.  413.  There  has,  therefore,  been 
a  loss  by  perils  insured  against.  Then  it  is  said  that 
the  defendants  are  proteoted  by  the  warranty.  It  is 
snbmitted  the  warranty  is  oonfined  to  belligerent  risks. 
Its  phraseology  is  not  appropriate  to  include  the  lawful 
actions  of  the  assured's  goyemment.  The  facts  of  the 
oaie  clearly  do  not  constitute  a  capture,  nor  are 
they  seizure  and  detention.  Seizure  inyoWes  the 
exercise  of  something  in  the  nature  of  physical  force, 
an  act  either  of  yiolence  pure  and  simple,  or  of  legal 
force  to  punish  a  breach  of  the  law.  The  taking 
possession  of  this  gold  can  only  be  said  to  be  forcible 
in  the  sense  in  which  eyery  act  of  a  goyemment  in 
the  nature  of  taxation  may  be  said  to  be  carried  out 
by  force. 

They  dted  Gory  y.  Burr,  31  W.  B.  894,  8  App. 
Oas.  393;  Kkinwort  y.  Shepard,  7  W.  B.  227, 
1  E.  &  E.  447  ;  Powell  y.  Hyde,  4  W.  B.  51,  5  E.  &  B. 
607 ;  Johnston  y.  Hogg,  31  W.  B.  768,  10  Q.  B.  D. 
432;  Bodocanachi  y.  Elliott,  L.  B.  9  0.  P.  518; 
Oreene  y.  Pacific  Mutual  Insurance  Co,,  9  Allen,  217 ; 
Brunner  y.  Web»ter,  5  Com.  Gas.  167;  Nobel  s 
Explosives  Go.  y.  Jenkins  &  G'K,  [1896]  1  Q.  B.  326,  45 
W.  B.  Dig.  147 ;  Kidston  y.  Empire  Marine  Insurance 
Co.,  15  W.  B.  769,  L.  B.  2  G.  P.  357. 

Joseph  Walton,  K,G»,  and  Loehnis  {Lord  Bohert  Cecil, 
K.G.,  with  them),  for  the  defendants. — If  the  loss 
comes  within  the  perils  insured  against,  then  it  is  dearly 
within  the  words  "  seizure  and  detention "  in  the 
warranty.  The  suggestion  that  these  words  must  be 
oonfined  to  the  acts  of  a  belligerent  or  nenal  character 
is  one  for  which  no  authority  can  be  sno^^n.  On  the 
other  hand,  if  the  warranty  does  not  coyer  this  case,  the 
loss  is  eqiially  not  within  any  of  the  perils  insured 
against. 

Lawson  WaUon,  K.  C,  replied. 

Cur,  adv.  vuU* 

July  15. — Phillimore,  J.,  read  the  following 
judgment :  Tiiis  case  is  remarkable  by  reason  of  the 
large  sum  at  stake.  It  is  remarkable  in  its  features, 
and  still  more  remarkable  from  the  position  and 
juxtaposition  of  the  two  witnesses  who  hayQ  giyen 
eyidenoe.  But  the  droumstancps  are  so  peculiar 
that  it  is  not  likely  to  giye  rise  to  any  gutdiog  rules 
of  general  importance.  I  am  about  to  decide  it  as 
one  of  construction.  The  plaintiffs,  who  are  seyeral 
mining  companies  incorporated  according  to  the  laws 
of  then  existing  South  African  Bepublic.  and  there- 
fore to  be  deemed  to  be  subjects  and  citizens 
of  that  Bepublio,  sue  upon  a  policy  of  insur- 
ance on  sold  in  transit  from  the  mines  to  a 
bank  at  Johannesburg,  at  the  bank,  and  thence 
by  land  and  sea  conyeyanoe  to  France  and 
^[igland,  and  they  declare  upon  two  losses — one  on 
the  2nd  of  October  at  Yereenigtng,  a  frontier  railway 
station  of  the  then  Bepublic ;  the  other  at  Johannes- 
burg, also  in  the  Bepublic,  on  the  9th  of  October;  and 
they  ayer  that  these  losses  were  caused  by  perils 
insured  against,  to  wit,  "  arrests,  restraints,  and 
detainments  of  king*,  princes,  and  people."  These 
perfls  are  in  the  policy.  The  defendants,  while  deny- 
ing that  the  losses  were  by  perils  insured  against,  also 
rely  upon  a  clause  of  exception  which  is  in  these 
words,  ''Warranted  free  of  capture,  seizure,  and 
detention,  and  the  consequences  thereof,  or  any 
attempt  thereat,  f>iracy  excepted,  and  also  from  all 
consequeoces  of  riots,  dyil  commotions,  hostilities, 
or  warlike  operations,  whether  before  or  after 
declaration  of  war,"  I  haye  no  doubt  that  the  gold 
was  in  each  case  forcibly  taken  by  officers  of  the 
South  African  Bepublic  within  the  territory  of  the 


South  Afri<^ft"  Bepublic  from  the  custodiaiis  of  the 
gold  who  were  carrying  it  or  holding   it  for  the 
pluntiff  companies.     The  actual  officials  or  seryants 
of  the  plaintiff  companies  were  not  present,  bat  if 
they  had  been  they  could  not  haye  effisctually  resisted. 
As  it  was  the  custodians  submitt<>d  without  resistance. 
At  this  timA  war  had  not  broken  out;    it  did  not 
break  out  till  the  11th  of  October,  nor  had  martial 
law  been  prodtimed.      But  commaodoes  had  been 
called  out.  and  Uie  Yolksraad  had  passed  a  resolutioxL 
which  had  the  force  of  law,  yestmg  the  legislative 
power  for  the  time  being  in  the  executiye.    I  haye 
further  no  doubt  that  the  gold  was  legally  scnzed 
according  to  the  laws  in  force  in  the  South  Africtn 
Bepublic    I  shaU  best  explain  my  meaning  by  saying 
that  it  was  constitutionally  seized.    The  eyideoce  of 
the  two  witnesses  satisfied  me  that   when  once  a 
commando  was  in  the  field  it  was  in  the  power  of  the 
Executiye  Qoyemment  to  seize  any  chattels  which  it 
might  deem  necessary  to  be  seized  for  the  purposes 
of  the  war,  and  that  for  that  purpose  it  had  a  discre- 
tion which  could  not  be  inquired  into  or  trayersed. 
This  power  might  be,  and  may  haye  been,  capridonsly 
and  arbitrarily  exercised,  and  tbe  fact  that,  except  in 
the  cases  of  catde  and  wagons,  no  compensation  was 
g^yen,  and  the  only  recompense  offered  to  the  sufferer 
was  a  share  in  possible  booty,  made  it  a  crude  and 
hard   law.     But   the  circumstances    of    the    South 
African  Bepublic  beginning  its  history  with  most 
of   its    frontier   exposed   to    sudden    iocurstons   of 
sayage  tribes  ma<)e  it  not  unnatural.    The  Bomans, 
the  fathers  of  all  Western  laws,  had  a  not  dissimilar 

Eroyision  in  the  case  of  a  tumtdtus  QaXlicus,  our  own 
iw  contains  cases  where  entry  upon  a  subject's  lands 
was  held  justified  by  the  necessity  of  makiug  ramparti 
against  an  inyading  enemy ;  and  other  similar  cases 
are  to  be  found  in  the  report  of  Bex  y.  Hampden, 
3  State  Trials.  825,  at  pp.  903-905,  the  case  of  ship 
money,  and  elsewhere.  International  law  recognizes 
this  right  ylojrranfe  hdlo  eyen  as  exercised  against  the 
citizens  of  a  neutral  state.  This  is  the  jus  angariae 
which  will  be  found  treated  of  in  Sir  B.  Phillimore's 
Ck)mmentaries  on  International  Law,  vol.  3,  bs. 
29-31,  and  l^  ot^er  authors.  But  it  is  unneoeisary 
to  inquire  whether  this  law  be  natural  and  reasonably 
according  to  precedent  or  not.  I  am  satisfied  that  it 
existed,  and  upon  the  whole  I  think  that  the  taking 
was  made  under  it.  It  is  true  that  originally  there 
were  two  motiyes  for  the  takins^,  and  that  one  of  them 
was  to  keep  the  resources  of  the  country  from  going 
away,  not  to  appropriate  for  commando  purposes ;  bat 
the  other  motive  was  also  present,  and  the  subsequent 
acts  of  the  executiye  in  confiscating  in  a  literal  sense 
this  gold  may  be  deemed  to  relate  back  and  to  coyer 
the  takinir*  Moreoyer,  the  former  motive^  might 
perhaps  afford  a  good  cause  under  the  prinmplei  of 
law  applicable  to  aU  nations  in  case  of  emergency, 
which  are  well  laid  down  in  the  American  casA  of 
Mitchell  y.  Harmony,  13  Howard  115.  at  p.  134. 
This  brings  me  to  the  two  questions.  Was  the  taking 
of  this  gold  an  arrest,  restraint,  or  detaiument  of 
rulers?  If  so,  was  it  also  a  capture,  seizure,  or 
detention,  or  a  consequence  of  warlike  opera  iops  ? 
I  am  in  some  doub&  upon  tbe  first  point.  Bestraint 
of  princes  and  rulers  is  more  often  exercised  by  a 
goyemment  against  the  citizens  of  another  state.  It 
generally  arises  in  a  war,  or  at  least  as  an  act  of 
retortion  such  as  embargo  or  blockade.  It  is  ^^^ 
restraint  of  princes  when  a  ship  or  cargo  is  arreiied 
by  dyil  process  at  the  suit  of  a  subject.  This  was 
decided  upon  the  construction  of  a  bill  of  lading  in 
Crew,  Widgery,  &  Co.  y.  Great  Western  Steamship  Go** 
3  Times  L.  B.  394,  738.  On  the  other  hand,  tbe  oas«  of 
Auhert  y.  Gray  decided  that  where  the  Queen  of  8p«in 
took  within  her  own  territory  a  yessel  belonging  to 
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her  own  lubjeots  for  military  purposes  in  a  war  agauost 
Morocco,  Uie  loss  by  this  talong  was  a  loss  by 
restraint  of  princes,  and  that  oaie  would  look  very 
like  the  present  one  if  it  were  not  for  a  reservation 
in  the  judgment.  Phillips  on  Insurance,  s.  1109, 
says  that  *'  The  policy  extends  to  captures,  arrests, 
and  detentions  •  •  .  by  the  govemmeut  of  which 
the  assured  is  a  subject  for  any  cause  other  than  a 
violation  of  law,  as  the  taking  of  a  vessel  by  govern- 
ment to  be  used  as  a  fire  ship."  Amould  on  lusur- 
aoce  (6th  ed.),  p.  761,  speaks  to  the  same  effect.  I  do 
not  propose  to  decide  this  point  at  present,  and  I 
pass  on  to  the  next  question.  Was  this  taking  a 
capture,  seizure,  or  aetention  within  the  terms 
of  the  clause  of  exception  P  It  has  been  suggested 
that  these  words  point  to  hostile  taking  and 
to  hostile  takiog  only.  That  is  probably  true 
of  capture.  But  seizure  is  an  additional  word. 
It  meaus  more  than  capture;  and  in  good  leuse 
and  according  to  the  precedents  it  should  cover 
this  case.  So  I  tbink  of  detention.  It  has  been  con- 
tended that  seizure  implies  force.  Bo  it  doet,  and  as 
I  have  said,  I  think  tlufi  was  force.  It  has  been  con- 
tended further,  alternatively  (1)  that  force  excludes 
law ;  (2^  that  at  any  rate  seizure  is  not  where  the 
taking  is  by  lawful  force.  The  first  proposition 
seems  to  me  radically  unsound.  I  can  perhaps 
dispose  of  it  by  a  single  citation  from  the 
deoinon  of  Sir  W.  Scott  (afterwards  Lord  Stowell)  in 
the  case  of  The  Maria,  1  G.  Bob.  340,  at  p.  361 :  *<  It 
is  wild  conceit  that  wherever  force  is  used  it  may  be 
lawf uUy  resisted ;  a  lawful  force  cannot  be  lawfully 
resisted.  The  only  case  where  it  can  be  so  is  in  the 
state  of  war  and  conflict  between  two  countries,  where 
one  party  has  a  perfect  right  to  attack  by  force  and 
the  other  has  an  eqoally  perfect  right  to  repel  by 
fdroe."  As  to  the  second  propositiou  it  is  in  direct 
oonfiiot  with  the  decided  cases.  Seizure  signifies  "  the 
takiDgof  a  ship  by  the  actof  governments  or  other  public 
authority  for  a  violation  of  the  law  of  trade  or  some 
rule  or  regulation  instituted  as  a  matter  of  municipal 
police  or  in  consequence  of  an  existing  state  of  war.*' 
This  is  the  language  of  Bigelow,  0. J»,  in  Oreene  v. 
Pacific  Mutual  Assurance  Co.,  9  Allen  217,  at  p.  222. 
In  Oory  v.  Burr  the  seizure  was  not,  as  it  was  at  first 
contended  before  me,  an  act  of  mere  force.  It  was 
a  legal  seizure.  Tois  was  substantially  admitted 
throughout  the  course  of  that  case,  and  is  clearly 
pointed  out  by  Lord  Blackburn  in  the  House  of 
Lords.  In  fact  the  doubt  among  lawyers  at  one  time 
was  wliether  an  unlawful  taking  was  a  seizure.  This 
doubt  gave  rise  to  the  arguments  in  Kleinnoert  v. 
Shepard  and  Johnsten  v.  Eogg,  The  cases  I  have 
cited  further  show  that  seizure  is  not  confined  to 
hostile  acts.  Nor  is  the  word  detention.  PnilUps  in 
the  passage  cited  bjr  me  puts  detention  with  captures 
and  arrests  as  a  peril  insured  against  by  the  ordinary 
words  of  a  policy,  and  enumerates  among  the  Cftuses 
of  detention  acts  of  the  assured's  government. 
In  Ifoct  wnen  we  come  to  look  at  the  words 
enumerating  the  loss  side  by  side  with  the  words  of 
exception,  it  is  pretty  evident  that  in  some  cases 
tbe  words  of  the  exception,  though  written  in 
different  language,  do  not  merely  qualify  but  delete 
some  of  the  words  of  enumeration.  The  language  of 
the  body  of  the  policy,  as  I  was  reminded,  is  ancient, 
that  of  the  exception  comparatively  modern.  But 
"  takings  at  sea"  must  beelhninated  by  the  exception 
of  "capture,"  "detainment  of  princes"  by  "deten- 
tion." Phillips  heads  the  section  of  his  work  devoted 
to  this  class  of  peril  insured  against  not  "Arrest, 
restraint,  and  detainment  of  princes,"  but  "  Capture, 
aneets,  restraints,  and  detention."  This  argument 
may  be  put  this  way :  There  is  no  arrest  or  restraint 
of  princes  except  by  capture,  seizure,  or  detention. 


the  most  outiyiog  case  of  restraints  of  princes, 
Bodocanachi  v.  EUioU,  being  a  case  of  detention.  In 
other  words,  if  the  ri^  is  one  covered  iu  the  body  of 
the  policy  it  is  necessarily  excluded  by  the  clause 
of  exception,  a  clause  which  probably  excludes 
this  lisk  and  some  others.  I  have  not  thought  it 
necessary  to  dwell  upon  the  words  "  consequence  of 
warlike  operations  before  the  declaration  of  war."  It  is 
not  necessary ;  but  I  am  not  sure  thttt  in  this  very 
peculiar  case  these  words  would  not  also  apply. 
Lastly,  it  has  been  suggested  that  here  there  is  no 
seizure  because  the  subject  must  be  deemed  to  have 
acquiesced,  and,  perhaps,  even  agreed  m  accordance 
with  his  duty  to  Uie  appropriation  of  his  goods.  This 
argument  pushed  to  the  extreme  would  make  the 
assured  cause  his  own  loss  and  pushed  not  so  far 
it  makes  this  taking  a  kind  of  irregular  taxation, 
and  then  there  would  be  no  more  a  loss  by  restraint 
of  princes  than  tiiere  would  be  if  the  ship  were 
sold  under  a  levy  for  taxes.  I  do  not  ti^e  this 
view  of  the  facts  To  my  mind  the  very  singular 
facts  of  this  case  are  more  like  those  suggested  in 
MUchdl  V.  Harmony,  to  which  I  have  already 
referred,  but  if  I  did  take  this  view  I  should 
say  there  was  no  loss  by  perils  insured  againtt. 
Another  defence  is  raised  by  paragraphs  4,  5,  and 
6  of  the  defence.  A  similar  defence  has  been 
disallowed  by  the  majority  of  the  Oourt  of  Appeal, 
affirming  Mtithew,  J.,  in  the  case  of  Brief ontein 
Comolidated  Mines  v.  Janson.  I  imderstand  that 
that  case  is  on  the  way  to  the  House  of  Lords ;  but  at 
present  I  am  bound  by  the  decision  of  the  Court  of 
Appeal.  This  case  is  not  the  same  case ;  and  I  am  by 
no  means  sure  that  the  facts  which  the  plaintiffs  have 
had  to  prove  to  launch  this  case  do  not  conclude  some 
of  tiie  doubts  which  weighed  with  the  majority  of  the 
Court  of  Appeal,  and  prove  some  steps  in  the 
defendants'  argument  which  were  at  that  time  and  in 
that  case  unproved.  But  I  have  not  gone  sufficiently 
deeply  into  tbe  former  case  to  be  sure  of  this  and  it  is 
not  necessary  to  do  so,  as  on  other  grounds  my  judg- 
ment must  be  for  the  defendants  with  costs. 

Judgment  for  the  defendants. 

Solicitors  for  the  plaintiffs,  Ingle,  Holmes,  <k  Sons. 

SoUcitom  for  the    defendants,    Waltons,  Johnson, 
Bubb,  &  WhatUm. 


m  BANKEUPTCJY. 

Mellob's  Tbustee  v.  Maas  &  Co.  (a.) 

Bankruptcy— Bill  of  sale-- Bills  of  Sale  Act,  1878  (41  & 
42  Vict.  c.  31).  s.  ^— Bills  of  Sale  Ad,  1878,  Amend- 
ment Act,  1882  (45  &  46  Vict.  c.  43),  s.  S^Hinng 
andpurcJiase  agreement. 

Mellor,  a  publican,  being  in  want  of  money  to  complete 
the  purchase  of  a  hotd,  applied  to  the  defendants  for  a 
loan  of  £2,000.  They  refused  to  lend  on  a  fourth  mort- 
gage of  the  hotel,  and  Mellor  refused  to  give  them  a  biU 
of  sale  It  was  therefore  arranged  that  the  defendants 
should  buy  the  furniture  in  the  hold  from  the  vendor  for 
£2,000  instead  of  Mellor,  and  should  let  the  furniture  to 
Mellor  under  a  /firing  and  purchase  agreement.  Mellor 
subsequently  became  bankrupt,  and  the  furniture  was 
daimed  by  the  trustee  in  the  bankruptcy. 

Held,  that  tlie  defendants  had  purchased  the  furniture 
as  trustees  for  Mellor,  who  was  the  real  owner,  and  that 
they  had  no  title  to  the  goods  except  und^  tJie  hiring  and 

(a.)  Beported  by  P.  M.  Fbanoke,  Esq.,  Barrister- 

at-Law. 
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purchase  agreement^  which  was  void  for  want  of  regie - 
tration  as  a  bill  of  sale, 

Beckett  v.  Tower  Aasete  Co.,  39  W.  R.  438,  [1891] 
1  Q.  B,  63S,  followed. 

Action  MBigned  to  Wright,  J.,  as  the  jadge  having 
jurisdiction  in  bankruptcy. 

Upon  the  4th  of  May,  1899,  Mellor,  the  bankrupt, 
entered  into  an  agreement  with  one  S^kes  whereby 
Sykes  agreed  to  sell  and  Mellor  to  buy  the  Crown 
Hotel,  Leamington,  together  with  the  furniture,  fix- 
tures, and  stock  thet  ein,  save  certain  specially  excepted 
furniture,  for  the  sum  of  £30,000,  whereof  £750  was 
paid  by  Mellor  as  a  deposit  at  the  timo  of  signing 
the  agreement. 

The  purchase  was  to  be  completed  on  the  15th  of 
May. 

As  the  time  for  completion  drew  near  Mellor  found 
himself  short  of  the  sum  required  to  complete  the 
purchase  by  £2,000. 

He  called  on  Maas  &  Co.,  the  defendants,  who  are 
wine  and  spirit  merchants,  and  asked  them  to  lend 
him  that  amount  upon  a  fourth  mortgage  on  the  hotel. 

They  declined  to  lend  on  mortgage,  but  offered  to 
lend  the  sum  required  on  a  bill  of  sale,  which  was 
refused  by  Mellor.  Maas  &  Co.  then  suggested  that 
they  shomd  buy  the  furniture  at  the  hotel  from  Sykes 
for  £2,000  and  let  it  to  Mellor. 

This  suggestion  was  agreed  to,  and  accordingly,  on 
the  15th  of  May,  Maas  &  Co.  bought  the  furniture  for 
£2,000  from  Bykes  and  executed  a  hire-purchase 
agreement  of  the  furniture  to  Mellor. 

Mellor  also  signed  an  agreement  whereby  in  con- 
sideration of  Maas  &  Oa  granting  the  hire-purchase 
afipreement  he  undertook  to  purchase  all  his  wines  and 
spirits  from  them  so  long  as  any  sum  should  remain 
due  under  the  said  agreement. 

Maas  &  Co.  did  not  take  possession  of  the  furniture, 
which  remained  in  the  hotel,  and  the  hire-purchase 
agreement  was  not  registered  as  a  bill  of  sale, 

A  receiving  order  was  made  against  Mellor  on  the 
13th  of  December,  1900,  he  was  adjudicated  bankrupt 
on  the  19th  of  December,  and  a.trustee  of  his  estate 
was  duly  appointed.  Maas  &  Co.  seized  the  furniture 
on  the  day  before  the  receiving  order  was  made,  and 
gave  notice  thereof  to  the'  ofBdal  receiver.  The 
trustee  in  bankruptcy  laid  daim  to  the  furniture  as 
being  the  property  of  the  bankrupt,  and  upon  his 
claim  being  disputed  by  Maas  &  Ck>.  he  commenced 
the  present  action.  By  agreement  between  the 
parties  the  furniture  was  valued  at  £1,730,  and  that 
amount  was  paid  into  a  bank  by  Maas  &  Co.  to  abide 
the  result  of  the  trial.  By  his  statement  of  cUnm  the 
trustee  asked  for  a  declaration  that  the  hire-purchase 
agreement  of  the  15th  of  May,  1899,  was  a  bill  of 
sale  and  void  for  want  of  registration,  and  for  an 
order  for  the  payment  to  him  of  the  sum  of  £1,730. 

Muir  Mackenzie  and  H,  J.  Bowlandst  for  the 
plaintiff,  called  the  bankrupt,  who  gave  evidence  of 
the  facts  above  set  forth. 

Beedf  K,0.t  and  Frank  MeUor,  for  the  defendants. — 
The  plaintiff  has  made  out  no  case.  Even  if  he 
obtains  a  declaration  that  the  hire-purchase  agree- 
ment is  void,  he  does  not  thereby  nutke  out  his  title 
to  the  furniture,  because  ii:  never  was  the  property  of 
Mellor.  By  the  contract  of  the  4th  of  May  Sykes  had 
only  agreed  to  sell  the  fiuniture  to  Mellor,  no 
property  in  it  was  to  pass  until  payment.  Upon  the 
Idth  of  May  so  much  of  that  contract  as  related  to  the 
furniture  was  rescinded  by  mutual  consent,  and  Sykes 
sold  the  furniture  to  Maas  &  Co.,  as  he  had  a  perfect 
right  to  do.  The  defendants'  title  rests  upon  their 
purchase  from  Sykes,  and  not  upon  the  hire-purchase 
agreement.  Therein  lies  the  distinction  between  this 
case  and  the  cases  of  Inre  Watson^  Ex  parte  The  Official 


Receiver,  38  W.  R.  567,  25  Q.  B.  D.  27,  and  Beck^ 
V.  The  Tower  Assets  Go^  39  W.  B.  438,  [1891]  1  a  B. 
«638,  in  which,  apart  from  the  hire-purchase  agreements, 
the  claimants  had  no  title  to  the  goods  in  question. 

Muir  Mackenzie,  in  reply. — The  property  in  the 
furniture  passed  to  Mellor  by  the  agreement  of  the 
4th  of  May :  fsee  Gobum  v.  CoUins,  35  W.  B.  610,  35 
Ch.  D.  373.  Further,  if  the  whole  transaction  be 
looked  at,  it  is  obviously  a  mere  device  by  Maai  &  Go. 
to  obtain  security  for  a  loan  to  Mellor.  The  bire- 
purctiase  agreement  is  merely  a  licence  to  seize,  and  a 
security  for  the  repayment  of  £2.000.  The  case  falli 
within  the  prindpfe  of  Be(Jcett  v.  The  Toiver  Assets  Co, 

Frank  Mellor  was  further  heard. 

Cur.  adv,  vuU* 

Nov.  8.— Wright,  J. — In  this  case  the  question  is 
whether  Maas  &  Co.  had  the  title  to  oertaiu  furnitme 
and  goods  in  a  hotel  at  Leamington,  and  it  raises  a 
somewhat  nice  quesdon  more  of  fact  than  of  law. 

I  agree  with  NLc.  Beed  to  this  extent,  at  any  rate, 
that  S>kes,  the  former  holder  of  the  piblio-housp, 
had  not,  at  the  time  of  this  transaction — that  is,  at 
the  time  of  the  giving  of  the  supposed  bill  of  sale— 

garted  with  his  title  to  the  goods.  It  is  not  a  case 
ke  the  case  of  Gobum  v.  Gollins,  to  which  I  wai 
referred.  Sykes  had  given  to  Mellor  only  a  con- 
tractual right  to  have  a  conveyance  of  the  goods, 
which  was  contingent  on  payment  by  Mellor.  Sykes 
was  still,  therefore,  in  a  position  to  sell  to  Mans  & 
Co.  Tbere  might  be  a  breach  of  contract,  but  even 
that  would  be  avoided  if  the  contract  were  altered 
by  the  consent  of  all  parties  before  breach,  and  if  ia 
fact  tbere  was  a  real  sale  by  Sykes  to  Maas  it  is 
iomiaterial  for  the  purposes  of  the  present  case 
whether  the  hiring  agreement  is  good  or  void, 
because,  as  Mr.  &ed  said,  if  void  it  would  still 
leave  the  property  in  Maas  &  Co. 

The  question  is.  Was  there  a  real  sale  to  Maas  & 
Co.  in  their  own  right  ?  The  object  of  all  the  parties 
was  a  loan  on  security,  but  Maas  &  Co.  woidd  not 
accept  the  security  of  a  fourth  mortgage,  and  Mellor 
refused  to  give  a  bill  of  sale.  It  ws»  therefore 
proposed  that  Sykes  should  sell  to  Maas  &  Co.,  and 
Maas  &  Co.  should  transfer  to  Mellor  by  way  of 
hiring  agreement.  It  is  obvious  that  the  sale  to 
Maas  &  Co.  was  to  be  solely  for  the  purpose  of 
such  a  transfer.  It  was  to  be  a  Bale  only  on  the 
terms  of  leaving  the  g-^ods  in  the  public-house  for 
Mellor  at  a  pnce  of  £2,000.  No  one  can  suppose 
that  Maas  &  Co.  were  to  become  absolute  benefioisl 
owners,  free  to  remove  the  goods  and  deal  with  them 
as  they  pleased.  Sykes  would  not  have  agreed  to 
that;  nor  woidd  Mellor  have  agreed  to  it.  That 
would  have  defeated  the  common  purpose  of  selling 
the  business  as  a  going  concern.  Nor  was  there  any 
separation  of  the  £30,000,  nor  any  fresh  valuation. 
It  seems  to  me  clear  that  Syk^-s  and  Mellor  oonld 
have  prevented  Maas  &  Co.  from  removing  the  goods 
or  from  selling  to  any  one  but  Mellor. 

Under  these  circumstances  I  think  that  Maas  &  Co. 
must  be  regarded  as  trustees  for  Mellor,  and  Mellor 
as  being  the  real  owner,  unless  the  property  is  taken 
out  of  Mellor  or  charged  by  the  hiring  agreement 
But  if  Mellor  is  to  be  regarded  as  the  real  owner,  then 
the  hiring  agreement  was  an  assurance  to  Maas  &  Co. 
or  was  an  essential  part  of  his  title,  and  it  operated 
as  a  Ucenoe  by  Mellor  to  Maas  &  Co.  to  take 
possession  of  the  goods  as  against  Mellor*s  equitaue 
interest  and  it  was  a  security  for  a  loan.  Beckett  ▼• 
The  Tower  Assets  Go.  seems  to  me  to  be  in  point. 

Judgment  for  the  plaintiff. 
Solicitor  for  the  plaintiff,  Wellington  Taylor. 
^     Solicitor  for  the  defendants,  Betteley. 
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Ck)TntT  OF  Appeal.        Beeks  v.  Kynooh  (Lihitbd). — Knight  v.  Ottbitt  &  Co.        Coxtbt  op  Appeal. 


iSourt  o(  fBLpftuh 

Appeal.  ) 

(CbllinB,  M.B.,  and  Stirling  and  [  Nov.  8. 

Mathew,  L.JJ.)  ) 

Beeks  V,  Kykooh  (Limited),  (a.) 

Master  and  servani — Employers*  liahility — Accideni — 
Compensation — Serious  and  wilful  misconduct — Con- 
tributory  negligence — Where  a  sudden  impulse  rather 
than  wilful  disobedience  caused  the  accident — Work- 
men's Compensation  Act,  1897,  s,  1,  sub-sedion  2  (o). 

The  applicant  was  a  lad  who  worked  a/t  a  machine 
used  to  cut  slits  in  the  heads  of  screws.  He  had  been 
frequently  warned  not  to  put  his  hand  near  the  wheel 
while  it  Tvas  in  motion.  There  was  no  guard  on  the 
wheel.  A  screw  having  fallen  out  on  to  the  table  before 
it  was  cut,  he  leaned  over  the  machine  to  pick  it  up  and 
replace  it,  and  two  of  his  fingers  were  cut  off. 

The  county  court  judge  found  that  though  the  lad  was 
negligent^  he  was  not ''  guilty  of  serious  and  wUful  mis- 
cofiduct.** 

Held,  thai  the  element  of  wilfulness  did  not  enter  at  aU 
into  wJuU  the  lad  did,  as  he  seemed  to  have  acted  on  a 
sudden  impulse,  and  therefore  the  award  oould  be  sup- 
ported. 

This  was  an  appeal  b?  the  employera  from  an 
award  in  favour  of  the  workman  made  by  the  learned 
jadge  of  the  Birmingham  County  Court. 

The  applicant  was  nineteen  years  of  age,  and  worked 
at  a  sliS^g  machine  used  to  cut  slits  in  the  heads  of 
scrawB. 

To  do  the  work  there  was  a  circular  saw,  driven  by 
a  belt  from  an  overhead  shaft. 

The  screws  were  put  loosely  into  holes  which  were 
in  the, slot,  and  the  workman  brought  them  into 
contact  with  the  saw  by  turning  a  handle  on  a 
wheeL 

There  was  no  guard  on  the  saw,  and  the  applicant 
had  been  warned  not  to  put  his  hand  over  the  wheel 
while  it  was  revolving. 

A  screw  fell  out,  and  he  attempted  to  pick  it  up 
while  the  wheel  was  in  motion,  with  the  result  that 
two  of  his  fingers  were  sliced  off. 

The  lad  brought  an  action  for  damages  against  the 
company,  under  the  Employers*  liability  Act,  1888, 
claiming  damages  on  the  ^ound  of  want  of  proper 
fencing  to  dangerous  machinery. 

^e  jury  returned  a  verdict  to  the  effect  that  the 
aootdent  had  been  brought  about  by  the  boy's  own 
fault,  and  judgment  was  entered  for  the  defendants. 

The  lad*s  counsel  thereupon  applied  to  the  learned 
judge  to  award  compensation  under  the  Workmen's 
Compensation  Act,  1897,  and  the  masters  opposed  it 
on  the  sround  that  the  lad  had  been  guilty  of  serious 
and  wiliul  nusconduct. 

The  learned  county  court  judge  held  that  however 
negliffeut  it  was  for  the  applicant  to  reach  over  the 
whe^  to  pick  up  the  screw,  it  was  not  such  serious 
and  wilfuf  misconduct  as  to  disentitle  him  to  relief, 
and  he  made  an  award  accordingly  in  his  favour. 

The  employers  appealed. 

Stamford  Button,  for  the  employers. 

J.  B.  Mathews,  for  the  applicant. 

CoLUifS,  M.B. — ^I  do  not  think  that  on  the  facts  as 
found  by  tiie  learned  judge  there  has  been  any  mis- 
caniaffe  of  justice  in  this  case,  and  I  see  no  reason  for 
reversing  his  decision  or  ordering  a  new  trial.  I 
tidnk  the  primd  facie  inference  arising  on  the  facts  is 

(ft.)  Beported  by  Ebssine  Beid,  Esq.,  Barristei- 

%t-Law. 


that  the  lad  acted  on  a  sudden  impulse,  and  the 
essential  element  of  wilfulness  is  therefore  entirely 
absent.    For  these  reasons  the  appeal  fuls. 

STiRLixa  and  Mathew,  L.JJ*,  gave  judgment  to 
the  same  effect. 

Appeal  dismissed. 

SoHcitor      for      the      employers,      W.      Morris, 
Birmingham, 

SoUcttors   for  the   applicant,  Ford  &  Ford,  for 
A.  «/•  O'Cowaor,  Birmingham. 


Appeal.  \ 

(CoUins,  M.B.,  and  Stirling  and  |  Nov.  7. 

Mathew,  It  J  J,)  ) 

Knight  v.  Ctjbitt  &  Co.  (6.) 

Master  and  servant — Employers*  liability — Accident — 
Compensation — Sub-contractor — Work  ancillary  to  the 
business  of  the  undertakers — Height  of  building — 
Work  of  demolition — Workmen* s  Compensation  Act, 
1897  (60  <&  61  VicL  c.  37).  m.  4,  7. 

The  appellants,  who  were  builders,  entered  into  a  con- 
tra^ to  demolish  and  rebuild  a  house  which  exceeded 
thirty  feet  in  height.  They  then  mads  a  sub-contract 
with  one  Clements  to  do  the  work  of  demolition.  A 
workman  in  the  employment  of  Clements  was  killed  by  an 
accident  while  engaged  in  the  work  of  demolition,  the 
building  at  that  time  being  only  eleven  feet  in  height, 
with  the  exception  of  the  party-ufall,  which  remained 
standing  and  exceeded  thirty  feet  in  height.  It  appeared 
that  the  appellants  habitvidly  entered  into  conirctcts  to 
demolish  and  rebuild  houses,  but  they  never  did  the  work 
of  demolition  themselves,  always  sub-contracting  with 
another  person  to  do  that  part  of  the  work.  In  proceed- 
ings by  the  widow  of  the  deceased  man  to  recover  compen- 
sation from  the  appellants  under  the  Workmen* s  Com- 
pensation Act,  1897,  the  county  court  judge  found  thai 
the  house  at  the  time  of  the  accident  exceeded  thirty  feet 
in  height,  and  that  the  work  of  demolition  was  not  merely 
ancillary  to  but  was  part  of  the  business  of  the  appel- 
lants, and  he  held  that  they  were  liable  as  **  under- 
takers **  to  pay  compensation  under  section  4  of  the  Act. 

Held,  that  there  was  evidence  upon  which  the  county 
court  judge  was  justified  in  finding  thai  the  house  ai  the 
time  of  the  accident  exceeded  thirty  feet  in  height,  as  the 
pa/rty-wall  which  exceeded  that  height  vxis  standing  ;  and, 
further,  that  the  work  of  demolition  loas  part  of  and  not 
merely  ancillary  to  the  business  of  the  appellants,  and 
that  they  were  therefore  liable  as  undertakers  under 
section  4. 

Appeal  from  the  award  of  the  deputy-judge  of  the 
Brompton  County  Court  under  the  Workmen's  Com- 
pensation Act,  1897. 

The  applicant  was  the  widow  of  a  workman  who 
was  killed  by  an  accident  arising  out  of  and  in  the 
course  of  his  employment. 

Messrs.  Cubitt  &  Co.,  who  are  builders,  had  entered 
into  a  contract  to  demolish  and  reconstruct  a  house, 
which  exceeded  thirty  feet  in  height.  Cubitt  &  Co. 
entered  into  a  sub-contract  with  a  housebreaker, 
named  Clements,  whereby  the  latter  undertook  the 
work  of  demolition.  Cubitt  &  Co.  habitually  entered 
into  contracts  to  demolish  and  reconstruct  buildings, 
and  it  was  thdr  invariable  practice  to  contract  with 
a  third  person  to  do  the  work  of  demolition,  as  they 
never  did  that  part  of  the  work  themselves. 

The  deceased  man  was  in  the  employ  of  Clements, 
and  he  was  employed  in  the  work  of  demolition. 

(a.)  Beported  by  W.  F.  Babby,  Esq.,  Barrister- 

at-Law. 
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While  80  employed  he  was  killed  by  an  aoddent.  At 
the  time  of  the  aoddent  the  work  of  demolition  had 
proceeded  so  far  that  the  bnildiog  was  only  eleven 
feet  in  heiffht,  except  that  the  party  wall  between  it 
and  the  adjoining  home,  which  wall  exceeded  thirty 
feet  in  height,  remained  standing. 

The  county  court  judge  held,  first,  that  the  deceased 
man  was  employed  on  a  building  exceeding  thirty 
feet  in  height  within  section  7,  sub-section  1,  of  the 
Act,  on  the  grounds  (1)  that  the  buildme  when  the 
work  of  demolition  commenced  exceeded  thirty 
feet  in  height,  and  (2)  that  the  parly  wall,  which 
exceeded  thirty  feet  in  height,  remained  standing  at 
the  time  of  the  acddent;  and  secondly,  that  the 
work  of  demolition  was  not  merely  ancillary  to  the 
business  of  Gubitt  &  Co.,  but  was  part  of  their 
business,  and  that  they  were  liable  to  pay  com- 
pensation under  section  4  of  the  Act. 

He  accordingly  made  an  award  in  favour  of  the 
appiioant  for  £273. 

Cubitt  &  Co.  appealed. 

Btiegg,  K.C.,  and  Minion'SenTioueet  for  the 
appellants.— The  work  of  demolition  was  merely 
ancillary  to  the  appellants'  trade  or  business,  and  was 
not  part  of  their  ordinary  work.  The  evidence  shows 
that  they  never  themselves  did  the  work  of  pulling 
down  bmldings,  but  always  let  this  part  of  the  work 
out  under  a  sub-contract.  Their  business  was  that 
of  building.  The  case  comes,  therefore,  within  the 
exception  at  the  end  of  section  4  of  the  Workmen's 
Compensation  Act,  1897,  and  the  appellants  are  not 
liable.  [They  referred  to  Fearce  v.  London  and  SotUh" 
Western  Eailway  Co.y  48  W.  B.  599,  [1900]  2  Q.  B.  100.] 
Secondly,  this  building  was  not  at  the  time  of  the 
aoddent  over  thirty  feet  in  hdght  within  section  7, 
sub-section  1,  of  the  Act.  The  height  of  the  building 
at  the  time  of  the  acddent  is  the  height  to  be  looked 
at  {BiUinge  v.  Holloway,  47  W.  B.  106,  [1899]  1  Q.  B. 
70),  and  at  that  time  the  building  was  only  eleven 
feet  in  height.  The  fact  that  the  party- wall  between 
it  and  the  nfcxt  house  remained  standing  cannot 
adffeot  the  question.  [They  also  referred  to  MtMor  v. 
T<ymkin80n,  47  W.  B.  240,  [1899]  1  a  B.  374,  acd 
Bixsomv.  Pritchard,  [1900]  1  Q.  B.  800,  48  W.  B,  Dig, 
112.]  Thirdly,  the  appellants  were  not  the  "  under- 
takers "  in  respect  of  the  work  of  demolition  within 
the  meaning  of  the  defiuition  in  section  7,  sub-section 
2.  That  means  the  persons  who  are  on  the  spot  and 
have  the  control  of  the  operations  and  execute  the 
work.  Clements  here  had  the  control  of  the 
demolition  work* 

Edmond  Browne^  for  the  applicant,  was  not  called 
upon. 

CoLUNS,  M.B.— I  am  of  opinion  that  this  appeal 
should  be  dismissed.  The  points  taken  on  behau  of 
Cubitt  ^  Co.  are  that  th^  are  not  the  "  undertakers  " 
in  respect  of  the  work  of  demolition ;  that  the  work 
of  demolition  was  merd^  ancillary  to  and  was  no 
part  of  their  trade  or  busmess ;  and  that  the  building 
did  not  exceed  thirty  feet  in  hdght  at  the  time  of  the 
acddent.  I  will  take  the  points  in  thdr  inverse 
order.  First,  did  the  building  at  the  time  of  the 
acddent  exceed  thirty  feet  in  height  P  We  have  a 
finding  of  fact  by  the  county  court  judge  that  it  did. 
We  have  only  to  condder  whether  there  was  any 
evidence  upon  which  the  county  court  judge  could 
reasonably  so  find.  I  do  not  impugn  anything 
dedded  in  Billings  v.  HoUoway,  The  fiodinff  of  the 
judge  stands  independently  of  that  case.  It  is  said 
that  there  is  no  evidence  to  support  that  finding. 
The  man  was  employed  in  the  demolition  of  a 
building,  a  substantUd  part  of  which — ^namdy,  the 
party-wall»  was    at  the  time  of  the  aoddent  over 


thirtv  feet  in  height.  I  am  not  prepued  to  lay 
that  m  Uiat  state  of  facts  there  was  no  evidence  upon 
which  the  oounty  court  judge  could  find  that 
the  man  was  at  the  time  at  work  on  a  bdlding 
which  exceeded  thirty  feet  in  height  That 
objection  therefore  fails.  The  two  other  points  may 
be  taken  together.  It  was  said  that  Cubitt  &  Go. 
were  not  Uable  as  **  undertakers  "  because  they  them- 
selves never  did  the  work  of  demolition,  but  alvayi 
employed  a  sub-contraotor  to  do  it,  and  that  this 
was  merdy  andUary  to  their  business  as  bmiden. 
The  answer  to  that  is  that  it  is  part  of  their  ordinary 
business  to  undertake  to  demolish  buildings  and  re- 
build them,  though  for  their  own  convenience  they  do 
not  themsdves  oo  the  actual  work  of  demolitioii. 
They  contracted  to  demolish  and  re-oonatmot  this 
building.  They  undertook  both  obligations,  and  that 
is  thdr  usual  praotioe.  Therefore  I  can  see  nothing 
to  exdude  Cubitt  &  Co.  from  the  position  of  "  under- 
takers." This  particular  question  arises  under  seotioD 
4  of  the  Act,  wtdch  deals  with  contractors  who  an 
undertakers,  and  the  undertakers  there  dealt  with  are 
Uiose  who  ex  hyjpotheai  have  sub-contracted  with 
another  person  to  do  that  which  they  themsdves  have 
undertaken  to  do.  That  is  dear  from  the  last  danie 
in  the  section,  because  that  dause  excepts  from  the 
operation  of  this  section  work  whion  is  merely 
ancillary  to  and  no  part  of  the  trade  or  buaineis  of 
the  undertakers.  Upon  the  evidence,  this  work  of 
demolition  was  part  of  their  business,  and  not  merely 
ancillary  to  it.    The  appeal  therefore  fails. 

SriRLiNa,  L.J. — I  am  of  the  same  opinion.  The 
question  whether  Cubitt  &  Co.  were  the  '<unde^ 
takers  "  in  respect  of  the  work  of  demolition  depends 
upon  the  definition  of  ''  undertakers  "  given  in  seotkm 
7,  sub-section  2,  of  the  Act  It  is  said  that  Onbitt 
&  Co.  were  not  the  xmdertakers  because  from  the 
wording  of  the  definition  the  person  who  executes  the 
work  or  a  substantial  part  of  it  is  the  undertaker. 
That  section  ought  in  this  case,  however,  to  be  read 
along  with  section  4,  and  when  that  is  done  one  eeei 
tiiat  the  Act  contemplates  that  persons  may  be  unde^ 
takers  though  they  do  not  themsdves  execute  the 
work  or  a  substantial  part  of  it,  but  enter  into  oon- 
tracts  with  other  persons  to  execute  it.  Therefore  I 
think  that  Cubitt  &  Co.  were  undertakers. 

It  is  then  said  that  the  concluding  clause  in  seotioo 
4  covers  the  present  case  and  takes  Cubitt  db  Co.  oat 
of  the  operation  of  that  section.  It  is  said  that  the 
trade  or  buiiness  carried  on  by  Cubitt  dk  Ca  is  not 
that  of  demdislung  buildinss.  The  evidence  shows 
that  Cubitt  db  Co.  in  fact  always  em^oy  other  con- 
tractors to  do  the  work  of  demolition.  That,  howerer, 
is  not  the  question.  The  question  is,  is  it  part  of  the 
trade  or  business  of  Cubitt  &  Co.  The  evidence  showi 
that  they  entered  into  a  contract  to  do  work  of  which 
the  demolition  of  the  building  formed  part,  and  that 
it  is  their  usual  form  of  contract.  I  infer  from  that 
that  it  is  part  of  the  business  of  Cubitt  db  Co.  topoQ 
down  buildings  with  a  view  to  rebuild  them,  thongh 
they  find  it  more  convenient  not  to  execute  that  ptft 
of  the  work  themselves,  but  to  contract  with  others  to 
do  it  Therefore  that  point  fails.  As  to  the  height 
of  the  building,  I  agree  with  what  the  Master  of  the 
BoUs  has  said. 

Mathew,  L.  J. — ^I  am  of  the  same  opinion.  I  ha?e 
not  the  least  doubt  that  the  work  of  pulling  down  the 
building  was  part  of  the  business  of  Cubitt  db  Co.i 
because  this  form  of  contract  was  the  ordinary  con- 
tract they  entered  into.  As  a  matter  of  convenience 
they  make  a  sub -contract  for  this  part  of  the  work, 
and  the  sub-contractor  carries  it  out.  They  were, 
therefore,  the  undert^Eers,  and  under  section  4  th^ 
became  liable  to  pay  compensation.    The  only  other 
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question  was  as  to  the  height  of  the  buildizig ;  and 
upon  this  point  the  ooonty  court  jndffe  had,  in  my 
opinion,  abondant  e?idenoe  to  jnstityldi  flndiog  of 
fact. 

Appeal  dismiased. 

Solidtors  for  the  appellants,  Leighton  ds  Savory* 

Solicitors  for  the  respondent,  PaUi'Mon  &  Brewer. 


Appeal.  1 

(CSollins,  M.B.,  and  Stirling  and  |  Nov.  6. 

Mathew,  L.JJ.)  j 

Atbes  v.  Buokbbidob. 
Whbaus  V,  Bhyhnby  Ibok  Co.  (Limitbd). 
Jones  v.  Bhymitbt  Iron  Go.  (Limited),  (a.) 

Master  afid  servant — Employ  era*  liahility — Accident — 
C(0mpensaUon — Weekly  etminga — Employed  less  than 
two  weeks — Workmen's  Compenaation  Ad,  1897  (60  & 
61  Via.  c  37).  Schedule  L 

A  workman  was  employed  to  tooth  in  the  demolition  of 
a  huUding,  the  terms  of  hia  employmefnt  being  that  he 
should  work  siasty  hours  a  week — vtz.,  eleven  hours  a  day 
on  Jive  days  of  the  week  and  five  hours  on  Saturday  t  at 
the  wages  of  l^d,  an  hour,  and  that  he  should  be  liable 
to  he  discharged  at  an  ?u>ur*s  notice.  When  he  had 
worked  for  four  days^  for  a  period  altogether  of  forty  ^ 
/our  hours,  he  was  accidentally  infured, 

Heid,  that,  as  there  was  a  presumption  that  his  em'- 
ploifmeni  would  continue  from  week  to  week,  there  was 
evidence  to  support  the  finding  that  his  average  weekly 
earnings  within  the  meaning  of  the  Workmen's  Com- 
pensation Act  were  sixty  times  Hd. 

A  workman  was  employed  to  work  as  a  haulier  at  the 
wages  of  bs.  2d,  a  day.  He  began  to  work  on  a  Wednes- 
day and  he  continued  to  work  every  day,  Sunday  in- 
cluded, till  the  following  Wednesaay,  when  he  was 
accidentally  injured.  He  received  as  wages  for  the  eight 
days  £2  Is  ^d. 

Held,  t?iat,  as  he  had  worked  for  a  period  of  more  than 
a  week  at  6s.  2d.  a  day,  although  that  period  was  partly 
in  one  calendar  week  and  partly  in  another,  there  was 
evidence  to  support  the  finding  that  his  average  weekly 
earnings  were  six  times  6s.  2d. 

Appeals  from  awards  in  arbitrations  under  the 
Wononen's  Compensation  Act,  1897. 

In  the  case  of  Ayres  t.  Buckeridge,  which  was  an 
impeal  from  the  jndge  of  the  Brentford  County 
Gout,  the  appliosnt  for  compensation  was  the  widow 
of  l^mncis  Ayres,  a  labourer,  who  met  with  an 
accident  in  the  course  of  his  employment,  and 
sufBered  therefrom  personal  injury  which  resulted  in 
his  death. 

The  deceased  man  was  en^;ag|ed  by  the  foreman  of 
Mr.  B.  S.  Buckeridge  to  assist  in  the  demolition  of  a 
building  at  Ealing. 

He  was  at  the  time  of  the  engagement  in  work  at 
Whitechapel,  and  the  question  arose  what  rate  of 
wages  would  be  remunerative  to  him,  taking  into 
aoooont  the  fact  that  he  would  have  to  travel  to  and 
from  his  work* 

In  the  result  it  was  arranged  that  he  shoidd  be 
employed  for  eleven  hours  a  day  for  five  days  in  the 
week  and  for  five  hours  a  day  on  Saturday,  makiDg 
altogether  sixty  hours  a  week,  and  that  he  should 
receive  payment  at  the  rate  of  7^.  per  hour. 

He  was  not  engaged  for  any  specified  number  of 
weeks,  and  he  was  BaUe  to  be  discharged  from  the 
employment  at  an  hour's  notice. 

(a.)  Beported  by  F.  Qt.  BIjokeb,  Esq.,  Barrister- 
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He  did,  in  fact,  work  in  his  employment  for  four 
days,  including  the  day  on  which  he  met  with  the 
fatal  accident,  and  he  worked  for  eleven  hours  on  each 
of  the  four  days. 

It  was  stated  that  an  ordinary  workman  in  the 
position  of  the  deceased  would  probably  be  employed 
for  from  forty  to  fifty  hours  a  week. 

The  county  court  judge  made  an  award  in  favour 
of  the  applicant  for  £292  10s.  He  calculated  this 
sum  on  we  basis  that  this  was  the  amount  which  the 
deceased  would  have  earned  if  he  had  worked  for 
sixty  hours  a  week  at  the  rate  of  7^.  an  hour  for  a 
period  of  three  years. 

The  employer  appealed. 

Atherley-Jones,  K.C.,  and  H.  Kisch,  for  the  employer. 
— The  amount  of  compensation  ought  to  be  based  on 
the  amount  of  wages  in  fact  received  by  the  deceased 
during  the  time  that  he  was  actually  employed.  By 
paragraph  1  (a)  (i.)  of  the  first  schedule  to  the  Act 
the  compensation  in  such  a  case  as  this  is  to  be  "  156 
times  his  average  weekly  eamiugs  dnrine  the  period 
of  his  actual  employment  under  the  said  employer." 
13ie  period  of  this  workman's  actual  employment  was 
forty-four  hours  in  the  first  week  of  the  employment. 
Wagee  at  7id.  an  hour  for  forty-four  hours  amount 
to  £1  78.  6d.  On  this  basis  the  award  ought  to  have 
been  for  £214  lOs. 

They  referred  to  Lysons  v.  Andrew  Knowles  A  Sons, 
49  W.  B.  636,  [1901]  A.  C.  79 ;  Hathaway  v.  Argus 
Printing  Co.,  49  W.  E.  113,  [1901]  1  K.  B.  96;  and 
Williams  v.  FouUon,  16  Times  L.  B  42. 

Bray.  K.G.,  and  W.  M.  Thompson,  for  the  appli- 
osnt.—The  county  court  judge  was  right  in  havmg 
regard  to  the  contract,  which  was  for  employment  by 
the  week.  Where  there  is  an  employment  for  weeldy 
earnings,  the  man's  "  average  weeUy  earnings  "  are 
what  he  would  have  earned  if  he  had  worked  for  a 
week.  It  is  immaterial  that  he  was  prevented  from 
actually  working  for  more  than  three  or  four  days. 

In  the  case  of  Wheaie  v.  Rhymney  Iron  Co.  (Limited), 
which  was  an  appeal  from  the  judge  of  the  Tredegar 
County  Court,  the  applicant  for  oompensatiou  was  a 
workinau  who  had  sustained  personal  injuries  from 
an  accident  in  the  course  of  his  employment  as  a 
haulier,  which  incapacitated  him  for  work. 

There  was  no  regular  contract  of  employment,  but  the 
applicant  was  engaged  to  work  on  a  Wednesday,  and 
continued  to  work  every  day,  including  Sunday,  unt?! 
the  following  Wednesday,  when  the  accident  happened. 
His  rata  of  wages  was  58. '  2d.  a  day,  and  he  in  fact 
received  altogether  £2  Is.  4d. 

The  county  court  judge  took  the  average  weekly 
earnings  as  being  six  times  58.  2d. — ^viz.,  £1  lis. ;  and 
he  made  an  award  for  a  weekly  payment  of  half  that 
sum— viz.,  15s.  6d. 

The  employers  appealed. 

Buegg,  K,G.,  and  A,  Bertram,  for  the  employers. — 
The  applicant  in  fact  earned  £2  Is.  4d.  in  two  weeks 
— ^that  is  to  say,  during  parts  of  two  weeks — and  his 
average  weekly  earnings  were,  therefore,  half  that 
sum — ^viz.,  £1  Os.  8d. — ^and  the  award  ought  to  have 
been  for  t»  weekly  payment  of  half  that  sum — viz., 
lOs.  4d. 

They  oitod  Williams  v.  Pouhon  and  the  Scotch  esse 
of  Cadzow  Coal  Co,  v.  Oaffney,  3  Ct.  Sess.  Cas.,  5th 
series,  72. 

Atherley-Jones,  K.C,  Lloyd  Morgan,  and  R.  Vaughan 
Williams,  for  the  applicant. — The  Scoteh  case  assumes 
that  a  week  means  a  calendar  week ;  but  the  Act  says 
nothing  about  a  calendar  week.  A  week  naturally 
means  a  period  of  seven  days,  and  if  the  court  puta 
that  construction  on  the  Act  it  is  clear  that  this  man's 
s  average  weekly  earnings  were  six  times  58.  2d. 
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In  the  case  of  Jones  v.  Rhymney  Iron  Co,  {Limited), 
which  was  also  an  appeal  from  the  judge  of  the 
Tredegar  Gotinty  Gonrt,  the  workman  began  to  work 
in  his  employment  as  a  haulier  on  a  Tuesday,  and 
continued  to  work  every  day,  except  Sunday,  tiU  the 
Wednesday  in  the  following  week,  when  he  met  with 
an  accident  which  incapacitated  him  for  work.  His 
wages  were  58.  2d.  a  day. 

^e  county  court  judge  made  an  award  similar  to 
that  in  the  last  case — ^viz.,  for  a  weekly  payment  of 
Ids.  6d. 

The  employers  appealed. 

Buegg,  JST.C,  and  Bertramy  for  the  employers. 

AM  TlwmaSy  K*C,y  and  Lhyd  Morgan,  for  the 
appUoant. 

Collins,  M.£. — ^These  oases  raise  nearly  the  same 
point  upon  the  construction  of  the  Workmen's  Com- 
pensation Act.  In  the  first  case,  that  of  Ayrea  v. 
BtKheridgcy  it  seems  to  me  that  the  deceased  work- 
man was  employed  under  drcumatances  which  might 
fairly  raise  tiie  inference  which  I  think  was  drawn 
by  the  learned  county  court  judge,  that  the  employ- 
ment was  to  continue  from  week  to  week.  He  was  to 
work  for  sixty  hours  a  week,  and  having  regard  to 
the  fact  that  he  was  living  at  a  distance  from  his 
work,  special  terms  were  made  with  him,  which 
raised  the  inference  that  he  was  to  be  employed  for  a 
week.  In  fact  he  only  worked  for  four  days,  includ- 
ing the  day  of  his  death.  There  was,  therSore,  not  a 
complete  week,  still  less  a  fortnight.  But  since  the 
case  of  LyBona  v.  Andrew  Knowlee  dk  Som  has  been 
decided  in  the  House  of  Lords  we  have  got  rid  of  the 
idea  that  it  is  necessary  for  the  workman  to  have  been  in 
his  employment  for  two  weeks  at  least  in  order  that 
his  average  weekly  earnings  may  be  ascertained.  We 
have  to  rail  back  on  the  principle  that  the  tribunal 
must  use  the  materials  which  are  at  its  disposal  to 
make  the  best  calculation  it  can  of  what  the  average 
weekly  earmngs  were.  The  Act  does  not  give  complete 
compensation  as  the  law  does  in  an  action  of  negli- 
gence. "No  such  intention  is  apparent  in  the  scheme 
of  the  Act.  There  need  be  no  neeUgence  at  all,  and, 
further,  a  certain  nexus  is  established  between  the 
person  injured  and  the  employer  in  whose  service  he 
is  injured.  The  only  compensation  given  by  the  Act 
is  that  which  is  measured  by  the  earnings  in 
the  employment  of  that  particular  emptoyer. 
The  problem  is  to  find  out  what  we  are  justmed  in 
supposing  those  earnings  would  have  been.  The 
Legislatrure  has  prescribed  a  comparatively  easy 
method  for  ascertfuning  that  where  the  facts  aidmit  of 
its  being  applied.  Schedule  I.  (1)  says  that,  where 
the  injured  workman  dies  and  leaves  dependants,  the 
amount  of  compensation  shall  be  a  sum  equal  to  his 
earnings  in  the  employment  of  the  same  employer 
during  the  last  three  years,  or,  if  he  has  been  em- 
ployed leas  than  three  years,  then  it  shall  be  156  times 
his  average  weekly  earnings  during  the  period  of  his 
actual  employment  under  the  same  employer.  Here 
the  workman  was  employed  for  only  four  a&jBy  and  it 
is  impossible  to  apply  sUiotly  the  rule  laid  down  in 
the  schedule.  In  these  ciroumstanoes,  on  the  prin- 
ciple laid  down  in  Lysons  v.  Andrew  Knowlei  &  SonSy 
the  workman  is  still  entitled  to  compensation,  and  we 
have  to  use  such  materials  as  are  before  us  for  deter- 
mining what  his  average  weekly  earnings  would  have 
been.  The  average  must  be  arrived  atby  taking  the 
actual  facts  and  from  them  arriving  at  a  hypothetical 
sum,  because  we  have  not  the  materials  to  arrive  at 
anylhinff  else.  I  think  it  is  fair  to  do  as  the  county 
court  judge  did — ue,  to  treat  this  workman  as  a  person 
whose  standard  of  wages  at  the  time  of  his  death  was 
six^  hours  a  week  at  7^.  an  hour.    I  think  the 


county  court  judge  dealt  with  the  case  in  aooordanoe 
with  tiie  law  as  laid  down  in  the  House  of  Lords. 

In  the  second  case,  that  of  Wheale  v.  The  EhymMy 
Iron  Co.,  tiie  injured  workman  had  worked  for  eight 
days,  from  a  Wednesday  to  the  following  Wednesday, 
at  wages  at  the  rate  of  5s.  2d.  a  day.  The  ooun^ 
court  judge  awarded  him  compensation  on  the  bans 
of  his  having  been  employed  for  a  whole  week  at 
5s.  2d.  a  day — ^that  is  to  say,  at  the  rate  of  £1  Hi.  a 
week.  It  is  said  that  he  ouffht  to  have  divided  that 
sum  by  two,  because  the  employment  lasted  over  parts 
of  two  weeks.  But  the  Act  contains  no  suggestion 
whatever  of  a  calendar  week.  And,  apart  from  tiiat 
consideration,  it  seems  to  me  that,  on  the  principle 
laid  down  in  Lytona  v.  Andrew  Knowlea  A  Sons,  yon 
must  not  measure  the  compensation,  where  the  period 
of  work  has  been  lees  thui  two  actual  weeks,  by  the 
standard  of  actual  facta  only.  To  do  so  is  to  confound 
the  actual  with  the  hypothetical.  Where  von  have 
actually  two  weeks,  you  can  base  your  oafoulatiom 
according  to  the  rule  of  the  schedule.  Bat  where  yoa 
have  not  two  whole  weeks,  then  you  are  just  in  the 
same  position  in  point  of  law  as  if  you  had  only  a  week 
or  less;  you  must  use  the  actual  as  a  step  to  the 
hypothetical,  and  not  as  itself  measuring  the  whole 
possible  earnings.  In  other  words  you  are  obliged 
to  use  the  materials  before  you  in  forming  a  oon- 
dusion  as  to  what  he  would  have  earned  had  he 
had  the  opportunity  of  working  for  two  complete 
weeks.  In  this  case  I  think  we  can  fcmn  suoh  a 
oondusion  and  say  what  we  suppose  would  have  been 
the  man's  earnings  in  a  week,  or,  to  put  it  as  I  think 
is  better,  what  would  have  been  his  earnings  taking 
one  week  with  another  had  he  had  an  opportunity  d 
working  during  two  weeks  or  more.  It  seems  to  me 
that  the  county  court  judge  was  justified  in  ooming 
to  the  conclusion  that  the  amount  which  this  man 
might  have  expected  to  earn  per  week  in  this  employ- 
ment, if  he  had  had  the  opportunity,  was  six  timet 
5s.  2d. 

In  the  third  case,  that  of  Jones  v.  Bhvmney  Iron  Co^ 
the  same  reasoning  ap^dies,  but  a  difficulty  is  oaoeed 
by  the  fact  that  the  House  of  Lords  in  Lysons  v. 
Andrew  Knowles  &  Sons,  though  they  held  tiiat  there 
was  no  necessity  for  the  workman  to  have  been  in 
employment  for  two  weeks,  yet  made  an  order  based 
on  the  hypothesis  that  the  workman  in  that  case  had 
worked  for  parts  of  two  weeks.  But  there  the  work- 
man was  in  no  sense  a  weekly  labourer,  he  was  merely 
employed  for  one  day  on  two  occasions.  It  seems  to 
me  tfaiat  there  is  nothing  in  that  order  which  obligM 
us  in  this  case  to  divide  the  sum  received  by  the 
workman  by  two,  because  in  fact  the  period  during 
which  he  was  employed  covered  parts  of  two  different 
weeks. 

Stiblino  and  Mathew,  L.JJ.,  concurred. 

Solicitors  for  the  employers,  Bey f us  <k  Beyfta; 
H,  P.  Becker,  for  Simons  &  Powell,  Pontypridd. 

Solicitors  for  the  applicants,  ChijfUh  &  Gardiner; 
HoU'Beever  &  Co.,  for  D,  Evans,  Brecon. 
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Chan.  Div.  ] 
Byiiie,  J.   I 

In  re  Cohen's  Executobs  and  London  Cottnty 

Coijnoil's  Contract,  (a.) 

Vendor  and  purchaser — Real  tsiate — Conveyance  by 
personal  representatives  under  the  Land  Transfer  Act 
— Executors  appointed  for  property  outside  thejuris' 
diction — Land  Transfer  Act^  1897,  m.  1,  2,  sub- 
section  2  ;  24,  sub-section  2. 

A  personal  representative  in  the  sense  in  which  <Ae 
expression  is  used  in  the  Land  Transfer  Act,  1897,  means 
a  personal  representative  in  whonit  prior  to  tlie  Act,  a 
chattel  real  belonging  to  the  deceased  would  have  vested* 

Executors  appointed  solely  for  the  foreign  property  of 
a  testator  are  notf  under  the  Land  Transfer  Act^  1897. 
ntoessary  parties  to  a  conveyance  ofjcstator^s  English  real 
estate. 

Summons. 

This  WM  a  vendor  and  pnrohaaer  summoni,  in 
which  the  London  County  Council  claimed  that  a 
good  title  had  not  been  shown  to  certain  property 
which  they  had  agreed  to  purchase. 

The  facts  of  the  case,  as  agreed  by  the  parties,  were 
as  foUows : 

Abraham  Cohen,  of  Sydney,  New  South  Wales, 

temporarily  rending  at  the  Tudor  Hotel,  Qxford- 

atieet,  London,  duly  made  and  executed  his  will 

betrmg  date  the  11th  of  July,   1900,  whereby  he 

sppcnnted  David  Nathan  and  E.  L.  Samuel  executors 

of  luB  "mJl  as  to  property  and  premises  thereinbefore 

piea  to  them  (wnich  property  and  premises  were  in 

Atutnilia),  and  his  sons  S.  B.  Cohen  and  Nathan  M. 

Ooiun  and  his  son-in-law  L.  H.  Nathan  general 

ezecntors  of  -that  his  wilL     Testator  died  shortly 

afterwards,  an.d  the  will  was  proved  in  the  principal 

registry  of  the  Probate  Diyision  on  the  16th  of  July, 

1901,  bjr  thesaud  S.  B  Cohen,  N.  H.  Cohen,  and  L.  H. 

Kathan. 

By  a  contract  in  writing  dated  the  8th  of  July, 
1901,  and  made  between  '*  the  executors  of  the  will  of 
A.  Cohen  '*  by  their  agents  of  the  one  part  and  the 
County  Council  of  London  of  the  other  part,  the  former 
agreed  to  sell  to  the  latter  certain  freehold  premises 
of  testator  situate  in  Hackney  and  reqmred  for 
pnrpoees  authorized  in  the  London  Coun^  Council 
(Impzorements)  Act,  1900. 

On  ^  the  investigation  of  title  the  oounoil 
requisitioned  that  the  perions  mentioned  in  tioie  will 
aa^  executors  of  testator's  Australian  property  should 
join  the  oonveyanoe. 

F,  Thompson,  for  the   purchasers. — ^The  question 

18     whether      under      the    Luid     Transfer    Act, 

1897,  s.   1,  sub-section    2,    the    real  estate  of  tiie 

teat^or  did  not  Test  in  all  his  executors  alike,  those 

nominated  for  his  Australian    property  and  thoae 

appointed   executors   for  general  purposes.     What 

ia   necessary   under   section    1   of   the   Act   is   to 

find  out  who  are  testator's  personal  representatives. 

By  the  old  law  a  testator's  personal  estate  vested  in 

the  executors  before  probate,  and  it  is  now  the  same 

as  to  real  eatate.    It   is  not  enough  to  say  that 

no  grant  of  probate  ooidd  be  made  to  the  Australian 

executors,  for  a  Court  of  Probate  is  not  a  court  of  oon- 

ttniction.  Thepoint  for  aCourt  of  Probate  to  decide  is 

what  testamentary  documents  shall  be  admitted  to 

probate :  In  re  Parker's  Trusts,  [1894]  1  Ch.  707  ;  In 

^  Goods  of  Coode,  L.  £.  1  P.  &  D.  449,  16  W.  B.  P. 

(«•)  Eeported  by  J.  Abthub  Pbiob,  Esq.,  Barrister- 

at-Law. 


Dig.  11;  In  the  Goods  of  William  Harris,  18  W.  £ 
901,  L.  B.  2  P.  &  D.  83;  In  the  Goods  of  Wallich,  3 
S.  &  T.  423.  So  far  as  creditors  go  all  executors  are 
equally  liaUe  in  respect  to  debts,  though  each  is 
appoiuted  executor  of  a  different  part  of  testator's 
property:  Eosev.  Bartlett,  Cro.  Car.  292,  at  p.  293; 
Williams  on  Executors  (9th  ed.},  p.  200 ;  In  re  Fawley 
and  London  and  Pravinciai  Bank,  48  W.  £.  107,  [1900] 
1  Ch.  65. 

Vaughan  Hawkins,  for  the  vendors. — By  the 
common  law  a  man  might  appoint  executors  for 
different  parts  of  his  property,  and  might  in  fact 
die  testate  as  to  his  goods  in  one  diocese  and  intestate 
aa  to  his  goods  in  another.  All  sections  in  the  Land 
Transfer  Aot  resting  to  personal  representatives 
subsequent  to  section  2,  sub-section  2,  imply  that  the 
personal  representatives  are  personal  representatives 
within  the  jurisdiction.  If  the  purchasers'  view  is 
correct,  it  would  be  necessary  for  all  special  executors 
to  disdaim. 

F»  Thompson  replied. 

Btrxe,  J.,  after  stating  the  facts,  said:  The 
general  question  I  have  to  decide  is.  Are  the  Austra- 
lian executors  necessary  parties  to  the  oonveyanoe  P 
There  are  two  facts  to  be  borne  in  mind.  Li  the  first 
plaoe,  the  AustraUan  executors  are  not  entitled  to  a 
grant  of  probate  here.  In  the  second  place,  it  is 
open  to  a  testator  to  appoint  different  executors  of 
different  parte  of  his  pro^rty .  In  the  present  case,  then, 
the  testator  did  what  was  lawful.  He  appointed  execu- 
tors of  his  Australian  property  and  he  appointed  general 
executors.  Now  it  is  said  that  the  Land  l^ansfer 
Act  Iry  constituting  a  real  representative  has  in  fact 
had  the  operation  of  vesting  the  En^^lish  real  estate 
in  the  general  and  colonial  executors  jointly,  and  that 
no  title  can  be  made  without  their  all  joining  in  the 
conveyance.  Now  Part  I.,  section  1,  sab-section 
1,  of  the  Luid  Transfer  Act  provides:  "Whefe 
real  estete  is  vested  in  one  person  with- 
out a  right  in  any  other  person  to  take  by  sur- 
vivorship, it  shall  on  his  deatii,  notwithstfuiding 
any  testamentsoy  disposition,  dev(^ve  to  and  become 
vested  in  his  personal  representetivesor  representetive 
from  time  to  time  as  if  it  were  a  chattel  real  vesting 
in  them  or  him."  Section  24,  sub -section  2,  of  the 
same  Act  provides  that  the  expression  personal 
representative  in  Uiis  Act  means  an  executor  or 
a^unistrator.  Therefore  in  section  1  the  words 
«  devolve  to  and  become  vested  in  his  personal  repre- 
sentatives" mean  devolve  to  and  become  vested  in 
his  executors  or  administrators.  Then  section  2, 
sub-section  2,  provides:  "All  enactmente  and  rules 
of  law  relating  to  the  effect  of  probate  or  letters  of 
administration  as  respeote  chattels  real  and  as  respecte 
the  dealing  with  chattels  real  before  probate  or 
administration,  and  as  respecte  the  payment  of  coste  of 
administration  and  other  matters  in  relation  to  the 
administration  of  personal  estate,  and  the  powers, 
righte,  duties,  and  liabilities  of  personal  represente- 
tives  in  respect  of  personal  estate,  shall  apply  to 
real  estete  so  far  as  t^e  same  are  applioable  as  if  that 
real  estete  were  a  chattel  real  vesting  in  them  or  him, 
save  that  it  shall  not  be  lawful  for  some  or  one  only  of 
several  joint  personal  representetives  without  the 
authority  of  the  court  to  sell  or  transfer  real  estate." 

The  question  is,  are  the  words  in  the  Act  "  become 
vested  in  his  personal  representetives  or  representa* 
tive  from  time  to  time,"  so  large  as  to  force  me  to 
hold  that  in  all  cases  real  estate  vests  in  persons 
named  in  the  will  as  foreign  executors  in  respect  of 
foreign  assete,  jointiy  with  those  named  as  executors 
in  respect  of  assete  in  England  P  The  true  object  of 
I  the  Act  was  to  provide  that  the  persons  abmidy 
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having  or  being  entitled  to  the  oontrol  of  personal 
estate  should  also  have  or  be  entitled  to  the  oontrol 
of  real  estate.  I  think  it  not  unfair  with  a  view 
to  try  to  ascertain  the  meaning  to  ask,  would  chattels 
real  have  vested  in  the  colonial  executors  jointiy  with 
the  other  execators  ?  The  answer  is  that  they  would 
not.  Would  it  not,  then,  be  going  against  the 
meaning  of  the  Act  to  hold  that  the  real  estate  vested 
in  persons  not  entitled  to  English  probate  and  not 
entitled  to  chattels  real.  I  think  tiiat  the  true 
meaning  of  section  I,  when  it  speaks  of  personal 
representative,  is  a  personal  representative  in  whom 
chattels  real  would  vest.  I  thmk,  therefore,  that  a 
good  title  can  be  shown  without  joining  the  colonial 
executors. 

Solioitors,  W.  A,  Blaxlund ;  Edwards  &  Cohen. 


Chan.  Div.   i  ^.^       -  ^   - «, 

Buckley,  J. )  Nov.  12.  13. 

Bennett  v.  Stone,  (a.) 

Vendor  and  purchtser — Conditions  of  sale — Wilful 
default  —  Form  of  conveyance  —  Honest  mistake  — 
Vendor  in  possession — Account  of  rent  and  profits  not 
on  the  footing  of  wilful  default — Occupation  rent — 
Losses  incurred  by  vendor  in  carrying  on  business. 

A  vendor  who  delays  the  completion  of  a  contract  by 
attempting  to  insert  a  clause  in  the  conveyance  which  he 
honesUy,  thounh  erroneously y  believes  it  to  be  his  right  to 
imert  is  not  (,  uilty  of  wilful  default  so  as  to  disentiUe 
him  to  interest  on  the  unpaid  balance  of  the  purchase- 
money. 

Where,  in  an  action  for  specific  performance,  tJie 
decree  is  simply  for  an  account  of  rents  and  profits 
received  by  the  vendor  or  for  his  use  while  in  possession, 
fie  will  be  charged  with  the  rents  which  he  actually 
received,  but  not  with  occupation  rent  in  respect  of 
land  which  he  did  not  let ;  and  he  will  be  allowed  any 
necessary  disbursement  in  connection  with  taking  over  the 
property  from  an  outgoing  tenant,  but  not  losses  incurred 
oy  him  in  carrying  on  a  farming  business  on  the  pro- 
perty when  so  taken  over. 

Adjourned  summons. 

By  an  agreement  dated  the  26th  of  September,  1898, 
the  defendants  agreed  to  sell  to  the  plaintiff  some 
land  in  Surrey  for  £75,000,  of  which  £1,000  was  to 
be  paid  immediately  as  a  deposit  and  tiie  residue  on 
the  2nd  of  January,  1899. 

By  article  2  it  was  provided  that  on  the  purchaser 
paying  his  purchase-money  on  the  date  aforesaid  he 
should  as  from  the  25th  of  December,  1898,  be  let 
into  possession  or  into  receipt  of  the  rents  and  profits, 
and  up  to  that  day  all  rents,  rates,  taxes,  and  out- 
goings should  (if  necessary)  be  apportioned,  and  if 
from  any  cause  whatever  other  than  the  wilful 
default  of  the  vendors  the  completion  of  the  purchase 
was  delayed  beyond  the  2nd  of  January,  1899,  and 
the  agreement  should  not  be  cancelled  and  the  deposit 
forfeited  by  the  vendors  under  the  last  clause  thereof, 
the  purchase-money  should  bear  interest  at  the  rate 
of  5  per  cent,  per  annum  to  the  day  of  actual  pay- 
ment thereof. 

The  deposit  was  paid,  but  the  purchase  was  not 
completed  on  the  2nd  of  January,  1899.  The  draft 
oonveyance  furnished  by  the  plaintiff  contained  words 
securing  to  him  the  benefit  of  certain  covenants  which 
had  been  entered  into  by  one  Williun  Cunliff  with  the 
defendants  to  do  certain  things  with  respect  to  the 
land.     The  defendants  added  to  this  dause  words 

(a.)  Beported  by  H.  L.  Obmiston,  Esq.,  Banister- 

at-Law. 


restrictive  of  this  assurance.  The  plaintiff  objected  to 
this  addition,  and,  on  the  22nd  ox  June,  1899,  com- 
menced an  action  for  specific  performance. 

On  the  2nd  of  February,  1900,  Budkl^,  J.,  holding 
that  the  defendants  were  wrong  in  insisting  on  tbii 
addition,  pronounced  judgment  for  specific  perform- 
ance, and  ordered  that  interest,  if  any,  be  computed 
at  the  rate  of  5  per  cent,  on  the  £74,000,  or  at  inoh 
lower  rate  as  the  same  might  be  reducible  to  under  the 
contract,  from  the  2nd  of  January,  1899 ;  the  judgmnt 
also  ordered  "  an  account  of  the  rente  and  profiti  of 
the  said  hereditaments  received  by  the  defendants  or 
by  any  other  person  or  persons  by  the  order  or  for  tiie 
use  of  the  defendant "  since  the  2nd  of  January,  1899. 

By  his  certificate  dated  the  13th  of  Jane,  1901,  the 
master  found  that  the  amount  of  the  intereit  doe 
from  the  plaintiff  to  the  defendants  was  £8,661 128. 6d., 
and  that  the  defendants  bad  received  on  account  of 
the  rents  and  profits  of  the  hereditaments  £776  18e., 
and  tiiat  they  had  paid,  or  were  entitled  to  be  allowed 
on  account  thereof,  £1,797  6s.  lOd.  It  appeared  that 
the  tenant  of  about  two-thirds  of  the  land  had  gi?eo 
up  possession  on  the  29th  of  September,  1899,  aod 
that  the  defendants,  instead  of  letting  his  farm,  had 
entered  into  possession  themselves,  and,  for  the  pur- 
pose of  worldng  it,  had  purchased  quantities  of 
farming  stock  aud  utensils ;  the  sums  pud  for  theee, 
as  well  as  £469  lis.  9d.  paid  to  the  outgoing  tenant 
iu  respect  of  his  tenant  rights,  were  inoiuded  in  the 
£1,797  6s.  lOd. 

The  plaintiff  now  took  out  a  summons  to  vary  the 
certificate  ^1^  by  diiaUowing  the  amount  allowed  for 
interest;  (2)  by  disallowing  such  of  the  ei^Miiiei 
comprised  in  the  £1,797  6s.  lOd.  (including  the 
£469  lis.  9d.)  as  were  incurred  by  the  defendimts  in 
consequence  of  their  farming  the  land  themselvei; 
(3)  b^  charging  the  defendants  with  an  oocupatioo 
rent  m  respect  of  the  land  which  they  did  not  let. 

H.  Terrell,  K.C.,  and  Shddon,  for  the  plainti£- 
The  delay  was  due  to  the  defendants  not  having 
accepted  tiie  draft  conveyance  without  alteration;  it 
was  held  at  the  trid  that  they  ought  to  have  done  lo. 
A  vendor  owes  to  a  purchaser  the  duty  of  doing  all 
that  he  is  bound  to  do  under  the  contraot ;  if  he  does 
not  do  that  he  is  in  default    <<  Wilful"  means  that 
the  person  whose  action  or  default  is  in  question  is  a 
free  agent  and  knows  what  he  intends  to  do  or  not  to 
do :  In  re  Toung  and  Harston's  Contract,  34  W.  B.  84, 
31  Ch.  D.  168.    If,  therefore,  a  vendor  knows  all  the 
facts,  and  honestly,  it  ma^  be,  puts  a  wrong  constroo- 
tion  on  those  facts,  he  is  guilty  of  wilful  defanlt 
Honest  mistake  by  a  vendor  in  relation  to  a  matter 
of  title  is  an  exception  to  this  rule.    In  all  the  caaei 
where  a  mistake  by  a  vendor  has  been  held  not  to 
be  wilful    default   it  has   been  as  to  a  matter  of 
tide;. on  the  other  hand,  wherever  the  mistake  hai 
has  been  in  relation  to  the  execution  of  the  convey- 
ance, the  vendor  has  been  held  to  be  guilty  of  wilfu 
default.    A  mistake  as  to  the  form  of  oonveyaaos  ^ 
covered  by  the  same  principle.    [They  also  dted  Df 
Visme  v.  De   Visme,  1  Mao.  &  G.  336 ;   Sherwin  t. 
Shakspear,  2  W.  B.  668,  5  D.  M.  &  G.  517 ;  /«  *< 
Hetling  and  Merton's  Contract,  42  W.  B.  19,  [1893]  8 
Oh.  269 ;  In  re  Mayor  of  London  and  Tubbs*  Contract, 
[1894]  2  Ch.  524 ;  In  re  Wilson's  and  Steven's  Contradt 
43  W.  B.  23,  [1894]  3  Ch.  546 ;    In  re  Woods  and 
Lewis's  Contract,  46  W.  B.  643.  [1898]  2  Ch.  211; 
North  V.  Percival,  46  W.  B.  552,  [1898]  2  Ch.  128.] 
On  the  question  of  rents  and  profits  the  defdndanta 
made  no  effort  to  procure  a  tenant  horn  year  to  y^ar, 
and  ought,  therefore,  to  be  charged  with  an  oconp^ 
tion  rent.    In  an  aoooimt  of  rents  and  profits  of  •& 
estate  they  cannot  charge  the  plaintiff  with  lom^ 
incurred  in  a  business :  Phillips  v.  Silvester,  21  W.  B. 
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179,  L.  E.  8  Oh.  App.  173;  Earl  of  Egmont  ▼.  Bmithy  6 
CSh.  D.  469,  26  W.  E.  Dig.  79. 

Aathury,  K.C,^  and  DunAom,  for  the  defendants. — 
Thif  was  an  innoooit  mistake  on  the  part  of  the 
vendor.  A  vendor  Ib  not  g^ty  of  wilful  default  unless 
he  omits  to  do  something  intending  thereby  to  make 
a  default;  a  man  cinnot  intend  to  make  a  default 
unless  he  knows  that  what  he  omits  to  do  will  be  a 
default.  On  the  question  of  rents  and  profits,  an 
ooou[>ation  rent  cannot  be  oharffed  to  a  vendor 
remaining  in  possession  unless  he  is  guilty  of  wilful 
default.  The  losses  incurred  by  the  defendants  in 
oairying  on  the  farm  oup^ht  to  be  allowed  to  the 
defendants  because,  being  lu  possession,  they  were  in 
the  position  of  trustees  and,  therefore,  bound  to 
keep  the  land  in  cultivation. 

Bttoklsy,  J.,  after  stating  the  facts  as  above  set 
rmty    continued:    The  neat  point   in  this  case   is, 
Whether,  when  a  vendor  is  wrong  as  to  some  words 
to  be  coatained  in  the  conveyance,  that  is  a  wilful 
default  for  the  purpose  of  such  a  clause  as  thisP 
The  authorities  as  to  what  is  wilful  default  in  such  a 
clause  as  this  are  very  numerous.    The  parties  have 
contended  before  me  ou  authorities  up  to  a  very 
reoent  date  from  In  re  Young  and  BarBton*»  Contrtxct, 
and  they' have  cited  to  me  some  half-a-dozen  cases  of 
which  that  is  the  commencement.   Now  in  In  re  Young 
ami  Har8ton*8  Contrad   Bo  wen,    L.J.,  used    words» 
which  have  always  been  referred  to  and  cited  since,  as 
to  what,  in  such  a  contract  as  this,  is  the  meaning, 
first,  of  the  word  "wilfal,"  and,  secondly,  of  the 
word  "default''     Those  words   stand  wholly   un- 
touched,  so  far  as  I  can  see,  by  anj  subsequent 
dAcasion,    except   that   they   are   modified   by    the 
language  which  the  Court  of  Appeal  used  in  Jn  re 
The  Mayor  of  London  and    TuhW   Coniract,  where 
Liodley,  L.J.,  after  referring  to  what  Lord  Bramwell 
had  said  in  Lewis  v.  Oreat  Western  Railway  Oo.,  26 
W.  B.  255,  3  Q.  B.  D.  195,  and  to  what  Bowen,  L. J., 
had  said  in  In  re  Young  and  Earston'a  Contract,  goes 
on  to  say  that  Lord  Bramwell's  words  are,  in  Us 
opinion,^  "quite    consistent    with    Bowen,     L.J.'s 
obeervatians  In   In  re    Young   and   Hartton^a    Con- 
tract,   if  it   be  borne  in  mind  that   Bowen,   L.J., 
presupposed    knowledge    of   what   was    done  and 
intention    to    do     it,     and     was     not    addressing 
himself    to   a   case    of    honest   mistake   or   over- 
sight."    I  think,  after  that  expression  in  Lindley, 
L.J.'8,    judgment,     Bowen,    L,J.'s    words   in     In 
re  Young  and  Haraton^a  Oontrcust  are  to  be  read  as 
modified,  if  there  be  any  modification  in  it,  in  the 
sense  that  Bowen,  L.J.,  was  not  addressing  himself 
to  an  honest  mistake  or  oversight ;  and  if  there  be  an 
honest  mistake  or  oversight,  that  will  not  be  a  wilful 
default. 

The  result  of  the  authorities,  I  think,  comes  to 
this,  that  by  the  word  "  wilful "  is  meant  that  the 
▼endor,  being  a  free  agent  and  in  a  positicm  to  do 
either  of  one  of  two  acts,  chooses  to  do  the  one  and 
not  to  do  the  other ;  and  that  "  default "  includes  the 
case  where  the  vendor,  owing  to  the  purchaser  tiie 
duty  to  act  reasonably  in  all  matters  rdating  to  the 
completion,  does  an  act  in  breach  of  that  duty.  The 
▼endor  owes  to  the  purchaser,  among  other  things, 
the  duty  of  acquainting  himself  with  all  the  material 
&cts,  and  it  wul  be  a  breach  of  his  duty  if,  knowing 
the  facts,  he  elects  to  do  an  act  which  is  not  reason- 
aUe,  or  if  he  neglects  to  acquaint  hims^f  with  the 
facts  and,  consej^uentiy,  does  an  act  which  is  not 
reasonable.  It  is  not  necessary  toriiow  intentional 
delayer  wilful  obstruction;  but  it  is  necessary  to 
show  that  the  vendor  has  committed  an  act  of  denralt. 
This  is  not  satisfied  by  showing  that  by  mistake  or 
oversight  he  has  done  or  omitted  to  do  something 


which  he  ought  to  have  done.  Lord  Bramwell,  in  the 
words  to  which  I  have  referred  in  Lewis  v.  Ch'eat 
Western  Railway  Co.,  was  dealing  with  the  words  "  wil- 
ful misconduct^'  and  not "  wilfm  default " ;  and  there- 
fore what  he  says  is  only  applicable  by  way  of  analogy. 
His  words  are  these :  "  '  Wilful  misconduct '  means 
miBconduct  to  which  the  will  is  a  party,  something 
oppoied  to  accident  or  negligence  ;  the  misconduct, 
not  the  conduct,  must  bs  wilful."  If  I  may  venture 
to  appropriate  that  language  to  myself  with  variation 
I  should  say  that  "wuful  default"  means  that,  not 
the  act,  but  the  default,  muit  be  wilful.  Ton  must 
predicate  of  tiie  act  that  it  is  a  particular  class  of  act ; 
it  is  not  enough  to  show  that  the  act  is  wilful.  What 
you  must  show  is  that  the  default  is  wQful,  which 
means  that  tou  must  predicate  that  the  default  is  one 
of  a  particular  kind.  Now  just  a  word  as  to  the  half- 
a-dozen  cases  which  have  been  cited,  in  three  of  which 
it  was  hdd  that  there  was  not,  and  in  three  of  which 
it  was  held  that  there  was,  an  act  of  wilful  default 
It  was  held  in  In  re  Young  and  Haraton*s  Contract  that 
it  was  wilful  defaidt  for  a  vendor  to  go  abroad 
two  days  before  the  date  fixed  for  completion,  with 
the  result  that  he  could  not  execute  the  contract 
because  he  was  not  there  to  execute  it ;  it  was  held  in 
In  re  ffetling  and  MerUnCs  Contra^  that  the  vendor, 
who  knew  he  had  to  complete  and  who  relied  upon  a 
power  of  attorney  enabling  somebody  else  to  sign 
his  name  for  him,  which  was  not,  in  point  of  fact, 
sufficient  for  the  purpose,  had  been  goilty  of  wilful 
default;  and  it  was  held  m  In  re  Wilson  and 
Steven^a  Contract  that  a  vendor  who  did  not 
obtain  admitiances  to  oextain  copyholds,  so  as  to  be 
in  a  position  to  complete  at  the  date  of  oompletion, 
was  goilty  of  wilful  defaidt.  Contrasted  witii  those 
cases  are  uiese :  In  re  Mayor  of  London  and  TubW 
Contract,  where  the  mistake  was  that  the  vendor,  in 
describing  his  title,  erroneously  described  his  titie  to 
some  part  of  tiie  premises ;  In  re  Woods  cmd  Lewises 
Contract,  which  was  a  case  of  an  unknown  defect  of 
titie ;  and  lastiy.  North  v.  Percival,  where  the  question 
between  the  parties  was  whether  the  contract  included 
36  acres  or  42  acres — the  purchaser  insisted  that  it 
*  was  36  acres  only ;  tiie  vendor  said  he  must  take  the 
42  acres  or  nothing — the  purchaser  was  held  entitled 
to  specific  performance — um  purchaser  succeeded,  but 
it  was  held  that  the  vendor's  repudiation  of  the 
contract  by  resistii^  the  claim  to  specific  performance 
did  not  constitute  such  wilful  defacdt  as  to  disentitie 
him  to  interest.  Now  when  one  comes  to  see  what 
those  several  decisions  are,  one  must  come  to  this 
conclusion,  that  in  each  case  where  it  was  held  to  be 
wilful  default  the  vendor  was  doing  an  act,  intending 
not  to  do  the  contrary,  which  was  not  a  reasonable 
act  to  do  with  a  view  to  completion.  The  man  ought 
not  to  have  gone  abroad ;  the  man  ought  not  to  have 
neglected  to  look  at  his  power  of  attorney  to  see  if  it 
was  good  enough  or  not ;  the  man  ought  not  to  have 
run  the  risk  of  neglecting  to  get  in  tiie  copyhold 
admittances— it  was  his  duty  to  hiave  prepared  himself 
to  complete  and  he  did  not  do  so.  As  to  the  others, 
it  has  been  argued  before  me,  as  to  t  wo  of  them,  at  any 
rate,  that  they  were  cases  in  which  the  vendor  had 
made  a  mistake  in  his  titie  (and  we  know  the 
oourts  are  easy  to  people  who  make  a  mistake  in  titie, 
because  it  is  not  easy  to  know  whether  you  have  a 
good  title  or  not)  and  that  it  was  upon  that  ground 
that  the  vendor  succeeded.  It  seems  to  me  that  in 
In  re  The  Mayor  of  London  and  Tubhs*  Contract  the 
court  did  not  put  it  upon  the  ground  that  the  mistake 
was  a  mistake  of  title ;  it  ^ut  it  upon  the  ground  that 
the  Tender  had  been  the  victim  or  had  been  guilty  of 
honestmistake or  oversight;  Lindley,  L.J.'8,  judgment 
upon  that  seems  to  meplain,  because,  if  he  was  going 
to  put  it  upon  the  ground  of  a  mistake  of  titie,  that 
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ground  was  enough  lor  the  whole  decision ;  and  what 
was  the  reason  of  qualifying  Bowen,  L.J.'8  words  in 
In  re  Young  and  Hanton's  Gontract,  by  saying  that 
they  did  not  refer  to  oversight,  if  he  was  going  to 
decide  on  the  other  ground  ?     It  was  not  a  mistake 
of  title,  and,  therefore,  the  man  was  not  to  be  excused 
on  that  ground.    It  seems  to  me  tiiiat  what  I  have  got 
to  look  to  is  whether  the  vendors  in  this  case  have 
made  an  honest  mistake.     Now  during  the  argument 
I  asked  the  question  once  or  twice  wne^er  there  is 
any  case  to  be  found  in  the  books  in  which    the 
question  has  arisen  between  purchaser  and  vendor  as 
to  the  form  or  language  or  contents  of  the  convey- 
ance, in  which  ultimately  on  the  litigation  of  the 
question  it  turned  out  that  the  purdiaser  was  right 
and  the  vendor  was  wrong;  and  there  was  no  case  to 
be  found.     Such  a  question  must  have  arisen  over 
and  over  again,  and  if  such  an  action  could    be 
maintained     I     should     have     expected    to     find 
an    authority   to    that    effect,    but   it   is    not    to 
be  found.    The  particular  matter  here  is  simply  this : 
the  agreement  having  been  executed  in  September, 
1898,  the  vendors  had  been   pressing  the  plaintiff 
repeatedly  from  that  time  onwards  to  complete,  and 
he  did  not  complete.    I  think  he  could  not  complete 
because  he  had  not  got  the  money.    The  conveyance 
had  been  arrang^  on  the  23rd  of  May,  1899,  and 
had  been  approved  of  on  behalf  of  both  parties.    It 
came  back  on  the  22nd  of  June,  in  a  form  which,  as 
I  held  at  the  trial,  the  vendors  had  wrongly  made. 
On  the  same  day  tlie  plaintiff  issued  his  writ  in  this 
action*    The  result  was  that  he  got  specific  perform- 
ance, and  he  got  his  costs,  because,  in  my  view,  the 
party  who  was  in  the  wrong  must  pay  hu  costs ;  if 
he  was  in  the  wron«^,  honestly  or  not,  he  has  occa- 
sioned the  costs  and  must  pay  them.    But  when  you 
come  to  the  question  of  wilful  default,  it  is  a  different 
one  altogether.    I  think  the  conduct  of  these  vendors 
was  not  wilful  default  within  the  meaning  of  the 
contract.    That  is  not  the  only  g^und  on  which  I 
dedde  this  case;  it  is  quite  plain  after  In  re  The 
Mayor  of  London  and  TubW  Contract  that  what  I 
have  to  look  to  in  this  case  is  not  necessarily  solely 
whether  there  was  wilful  defaidt,  but  whetiier  the 
wilful  default  was  the  cafM«  oau^ne  of  the  delay ; 
because  the  court  there,  although  they  differed,  Kay, 
Ii.J.,    dissenting,    as   to  what  was  wilful   default, 
were    all  of  opinion  that  if  there  had  been  wilful 
default     the   delay  was   not   attributable   to   that 
cause.     I     am    satisfied    that    from     1898     until 
the   22nd   of   June,    1899,   the  vendors   had  been 
repeatedly   pressing    the    purchaser    to    complete 
his  contract.    He  had  not  got  the  money  to  do  so 
and  was  seeking  to  get  it  here  and  there,  and  they 
were  unal:de  to  obtain  completion,  and  the  completion 
did  not  take  place  really  because  the  purchaser  had 
not  got  the  money.     The  writ  was  issued  on  the 
22nd  of  June,  1899.    The  matter  was  not  completed 
and  the  draft  conveyance  was  first  sent  in  cm  the  5th  of 
March,  1901,  more  than  a  year  after  the  judgment; 
and  for  aU  that  appears  the  plaintiff,  up  to  the  present 
moment,  is  not  provided  with  the  purchase-money  to 
complete  the  purchase.    I  do  not  think  if  there  was 
a  wmul  def  auU,  which  I  think  there  was  not,  that 
that  was  the  caum  catuane  of  the  delay.  The  purchaser 
has  not  been  kept  out  of  his  money,  he  has  simply 
been  keeping  the  vendors  out  of  their  money,  and  I 
see   no  reason  to  deprive  them  of  the  5  per  cent, 
interest  whidi  they  contracted  for  in  1898.    I  think, 
therefore,  the  summons  to  vary  the  master's  certificate 
as  to  inteorest  fails. 

Then  the  next  point  is  as  to  the  account  of  the 
rents  and  profits.  It  will  be  noticed  that  this 
decree  contains  no  account  upon  the  footing  of 
wilful  neglect  or  default,  it  is  simply  an  account  of 


rents  and  profits  received  by  them  or  for  th«r  use. 
It  seems  to  me  that,  in  taking  that  account,  they  an 
to  be  charged,  of  course,  wi&  the  rents  which  they 
received ;  but  I  find  no  machinery  there  for  charging 
them  with  an  occupation  rent  of  the  land  which  thsy 
did  not  let,  that  would  be  chargeable  under  a  decree  for 
wilful  neglect  and  default ;  but  it  is  not  in  this  decree ; 
they  are  chargeable,  therefore,  only  with  the  renti 
they  received.    Then  what  are  they  to  be  allowed  sa 
against  that  ?    It  seems  to  me  they  must  be  allowed 
the  £469  lis.  9d.  which  they  had  to  pay  to  the  oat- 
going  tenant  upon  his  leaving  the  premises ;  that  wai 
a   necessary   disbursement  in  connection    with  the 
taking  over  of  that  property  from  that  tenant.    Bat 
they  ask  for  something  more  than  that — ^they  ask  for 
losses  incurred  by  carrying  on  the  business  after  they 
had  taken  it  over    and  when  they  did  not  let  it 
Evidence  has  been  filed  in  which  it  is  in   dispute 
whether  they  could  have  let  it  or  not     That  woald 
have  been  material  if  tiiere  had  been  an  aooouot  on 
the  footing  of  wilful  neglect  and  default,  but  I  do 
not  think  it  is  material  on  this  account.     It  seems  to 
me  that  as  a  result  of  this  I  cannot  say,  and  I  do 
not  mean  to  say,  that  the  defendants  are  not  entitled 
to  get  from  the  plaintiff  anything  in  respect  of  thii 
expenditure,  but  I  do  say  that  they  are  not  entitled 
to  it  under  this  decree.    I  do  not  see  how  iu  a  decree 
directing  an  account  of  rents  and  profits  they  csn 
have  an  accoxmt  of  business  carried  on  by  them  upon 
the  premises  which  has  resulted  in  a  loss.    Whether 
it  was  necessary  or  not  I  do  not  know ;  it  is  not  in 
tiie  decree, 
Solicitors,  R.  Daviea  <fe  Son ;  Henry  White. 
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K.  B.  Div.      I 
(Lawrence,  J.)  j 
LoNQ  Katon  Ebcbbation  Gbounds  Co.  (Limitkd) 
V,  Midland  Railway  Co.  (a.) 

Lands  dauses  Acta—''  Injuriously  affected  ** --Breach 
by  statutory  body — Railway  works — Oumer  o/adjmn- 
ing  property  —  Damages  f^yr  depreciation  to  such 
property  by  reason  of  breach  of  restrictive  covenants-^ 
Lands  Clauses  Gonsolidation  Act,  1845,  e.  68. 

A  railway  company  purchased  land  from  grantees  of 
the  plaintiffs,  with  notice  of  restrictive  covenants  entered 
into  by  such  grantees  with  the  plaintiffs,  for  the  benefit  of 
otJier  lands  retained  by  the  plaintiffs.  The  railway  com- 
pany did  certain  specific  acts  which,  if  done  by  a  private 
purchaser,  would  admittedly  have  been  breaches  of  the 
restrictive  covenants  for  which  such  purchaser  would  w 
licMe  to  be  restrained  by  injunction. 

Held,  following  Metropolitan  Board  of  Works  v. 
McCarthy,  23  W.  R.  115,  L.  R.  7  H  L.  243,  at  p.  253, 
that  although  no  part  of  the  plaintiffs^  land  had  been 
acquired,  nevertheless  the  plaintiffs  could  recover  com- 
pensation from  the  railvoay  company,  because  by  the  con- 
struction of  the  railway  there  hud  been  an  interference  ufith 
their  rights  under  the  restrictive  covenants,  which  righ^ 
added  to  the  market  value  of  their  property,  and  by  the 
interference  of  the  defendants  this  property,  as  propertyt 
had  been  lessened  in  value. 

This  was  an  action  upon  an  award  which  was  tried 
before  La wranoe,  J.,  at  Derby,  and  further  argued  on 
questions  of  law  before  the  learned  judge  in  London, 
when  judgment  was  reserved. 

Hugo  Young,  K.C,  and  W.  H  Stevenson,  for  the 
plaintiffs. 

(a.)  Beported  by  Ebskine  Beid,  Esq.,  Barrister-at- 

Law. 
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High  Ck)T7BT.    Loko  Eaton  Beorsation  Grottnds  Go.  (Ld.)  v.  Midland  Bailway  Go.    High  Gourt. 


BaggaUay,  K.C.,  W.  J.  Noble,  and  (7.  E.  Sargant, 
for  the  defeodantB. 

The  facts  and  arguments  snffioiently  appear  from 
the  judgment. 

liAWBANCB,  J. — The   defendants  in  this  case  are 
owners  in  fee  simple  of  certain  land  situate  on  the 
north-west  of  Springfield-ayenue,  at   Long  Eaton, 
whioh  they  purchased  from  grantees  of  the  plaintiffs. 
The  conveyances  from  the  pliuntiffs  to  these  grantees 
contained  covenants  by  the  grantees  Ihat  they  would 
not  erect  or  permit  to  be  erected  any  erection  or 
building  of  any  kind  except  a  fence  wall  not  more 
than    two  feet  high,  with    suitable  iron  palisades, 
nearer  to  Springfield-avenue  than  a  line  which  on  the 
plan  is  piarked  *<  building  line,'*  and  would  not  erect 
mnj  buildinffs  on  the    land    conveyed    other   than 
private  dwdJing-houses  with    proper   conveniences 
thereto  fronting  Bpringfield-avenue  ol  a  certain  value ; 
and  would  not  carry  on  upon  the  hmd  conveyed  any 
trade  or  business  of  a  noisy  or  offensive  character. 
The  ^  defendants    purchased   with  notice   of   these 
restrictive  covenants.     They  have  constructed  a  nul- 
way  embankment  with  a  permanent  railway  on  the 
land,    and   it   is    admitted   that  the   embankment 
enoFoaches  beyond  the  building  line.   Instead  of  a  two- 
feet  fence  wall  they  have  erec^d  a  post  and  rail  fence 
nearer  Springfield-avenue  than  the  bidlding  line  and 
they  intend  to  run  trains  along  the  railway.    In  my 
opinion   these   specific    acts  if   done   by  a  private 
purchaser  of  the  defendants'  land  would  have  been  a 
breach   of  the  restrictive  covenants  for  which  such 
puTohafler  would  be  Uable  to  be  restrained  by  injunc- 
tion.     It   was   argued   for   the  defendants  that   a 
railway  embankment  was  not  a  "  building "  within 
the   meaning  of  the  covenant,   and  several  cases^ 
Child  V.  Douglaa,  2  W.  E.  461,  Kay  560 ;  Bowes  v.  Law, 
IS  W.  E.  640,  L.  E.  9  Bq.  636;  Manntrs  v.  Johnson, 
24  W.  E,  481,  1  Ch.  D.  673 ;  and  Frith  v.  Tryer, 
[1893]  3  Ch.  158 — were  cited  in  support  of  that  con- 
tention.   In  my  view  these  cases  So  not  materially 
assist  the  discussion,  and  in  the  absence  of  any  con- 
clusive authority   upon  the  poiat,  I  hold,  without 
much  hesitation,  that  a  railway  embankment  alone — 
i.«.,  even  without  its  possible  appurtenances  such  as 
signal  boxes  and  the  like,  is  a  budding  within  the 
meaninjg^  of  the  covenant,  the  object  of  which  is  to 
maiTitain  a  uniform  range  of  buildings:  see  dictum  of 
Sir  W.  Page  Wood,  V.C.,  in  Child  v.  Douglas,  Kay  560, 
at  p.  567.     But  it  can  hardly  be  contended  that  if  a 
private  owner  were  to  make  and  use  a  railway  on  this 
land  he  would  not  be  carrying  on  a  ''  business  of  a 
noisy  character  "  within  the  meaning  of  the  covenant. 
However,  the  defendants  have  not  taken  any  part  of 
the  plaintiffs'  land,  which  lies  entirely  on  the  east  of 
Spiingfield-avenue,    and   the   question   therefore  is 
whetner     the    land     of    the    plaintiffs    has    been 
"injuriously  affected"    by  the  execution  of  those 
works  within  section  68  of  the  Lands  Glauses  Act, 
1845. 

Now  the  test  for  answering  the  question  whether 
the  land  has  been  "injurioiuly  affected"  was  pro- 
posed by  Mr.  Thesiger  and  adopted  by  Lord 
Cairns  in  the  Metropolitan  Board  of  WorJes  v. 
McCaHhy,  23  W.  E.  115,  L.  E.  7  H.  L.  243,  at  p.  253, 
and  it  is  this :  **  Where  by  the  construction  there  is 
physical  interference  with  any  right  public  or  private 
which  the  owners  or  occupiers  of  property  are  by  law 
entitled  to  make  use  of  in  connection  with  suc^ 
pEoperty,  and  which  gives  an  additional  market  value 
to  such  property  apart  from  the  uses  to  which  the 
psztionlar  owner  or  occupier  might  put  it,  there  is  a 
title  to  compensation  if,  by  reason  of  such  inter- 
ference the  property  as  a  property   is  lessened  in 


value."    It  seems  to  me  the  present  case  falls  within 
that  definition. 

The  plaintiffs  are  the  owners  and  occupiers  of  land 
on  the  east  side  of  Springfield-avenue,  there  has  been 
a  physical  inteiierenceby  the  defendants  with  the  right 
of  the  plaintiffs  to  have  no  buildings  other  than  tnose 
of  a  certain  size  and  description  as  specified  in  the 
conveyance  erected  on  land  which  the  defendants 
have  taken ;  there  has  been  a  sioiilar  interference  with 
the  plaintiffs'  right  to  have  the  building  line  regarded 
and  the  brick  wall  built  as  provided  if  buUt  at  all, 
and  there  has  also  been  an  interference  with  their 
right  by  express  covenant  that  this  land  shall  not  be 
used  for  any  business  of  a  noisy  character.  I  think 
all  these  rights  were  rights  which  the  plaiutiff«  were 
entitled  to  make  use  of  in  connection  with  their 
property  on  the  east  side  of  Sprin^eld-avenue. 
They  only  exist  for  the  purpose  of  maintaining  and 
improving  that  property,  and  any  covenants  entered 
into  with  them  must  necessarily  be  entered  into  with 
a  view  to  and  in  connection  with  the  land  to  which 
the  plaintifEB  are  indebted  for  their  name  and 
existence.  I  have  no  doubt  whatever  that 
the  covenants  by  the  defendants'  predecessors 
in  title  gave  an  additional  market  value  to  the 
plaintiffs'  property,  and  Ihat  by  reason  of  the 
defendants'  interference  the  plaintiffs'  property,  as  a 
property,  is  lessened  in  value  apart  from  the  us<'s  to 
which  they  are  at  present  putting  it.  la  fact,  as  far 
as  regards  the  present  uses  I  think  probably  less 
damage  woidd  be  done  to  the  property  when  used  as 
a  recreation  ground  than  if  it  were  put  to  the  more 
ordinary  uses  of  property  of  this  description. 

The  real  question  on  this  point  of  the  case  is 
whether  the  benefit  of  a  restrictive  covenant  is  matter 
for  compensation  if  none  of  the  land  is  taken  for  the 
benefit  of  which  the  restrictive  covenant  is  imposed. 
There  seems  to  be  no  direct  authority  on  this  point. 
The  question  must  therefore  be  dealt  with  on 
principle. 

Now,  there  can  be  no  doubt  that  interference  with 
an  easement  is  matter  for  compensation,  though  no 
part  of  the  dominant  tenement  is  taken,  and  this  is 
so,  not  because  an  easement  is  land  (for  an  easement 
cannot   be   taken    compulsorily   under   the   Lands 
Glauses  Act:  see  Duke  of  Bedford  v.  Dawson,  L.  E.  20 
Eq.  353,  24  W.   E.  Dig.  236),  but  because  by  the 
interference  the  dominant  tenement  is   injuriously 
affected.    But  for  the  purpose  of  compensation  it 
seems  to  make  little  diftecence  whether  the  owner  of 
the  servient  tenement  has  granted  a  right  of  light 
over  his  tenement  to  the  owner  of   the  dominant 
tenement,  or  whether  he  has  covenanted  not  to  erect 
any  obstacle  on  his  tenement  which  will  obstruct  the 
access  of  light  to  the  dominant  tenement.    Deroga- 
tion from  the  grant  in  the  former  case,  and  breach  of 
the  restrictive  covenant  in  the  latter,  would  both  be 
wrongs  for  which  a  remedy  by  injunction  would  be 
available.    The  damage  to  the  dominant  tenement 
would  be  the  same  in  either  case.    In  the  case  of 
In  re  Masters  and  t?u  Great  Western  Bailway  Co,,  49 
W.    E.  Dig.   20,   [1900]  2  Q.  B.   677,   and  in  the 
Gourt  of  Appeal  in  49  W.  E.  499,  [1901]  2  K.  B. 
84,  the  owner  of  one  plot  of  land  covenanted  with 
tne  owner  of  an  adjoining  plot,  a  mine  owner,  that 
the  latter  should  have  the  right  to  sink  a  shaft  in  the 
first-named  plot  subject  to  the  reasonable  approval 
of  the  owner  of  that  plot.    This  right  was  held  to  be 
one,  for  intOTf erenoe  with  which  the  mine  owner  was 
entitled  to  compensation,  on  the  ground  that  his 
land,  though  no  part  of  it  was  taken,  was  injuriously 
affected.      No  doubt  in  Baily  v.   De  Crespigny,  17 
W.  E.  494,  L.  E.  4  Q.  B.  180,  Hannen,  J.,  aelivering 
the  judgment  of  the  Gourt  of  Queen's  Bench,  seems  to 
have  expressed  the  view  tiiat  interferenoe  with  the 
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benefit  of  suoh  ooTeoftntB  as  thoie  in  the  present  case 
"would  not  give  m  right  to  compensation,  but  those 
observations  were  not  necessary  to  the  decision  of  that 
case,  and  they  seem  to  be  directed  more  to  the  ri^ht 
of  action  at  law  than  to  the  right  to  compensation 
under  the  Lands  Glauses  Act  They  were  not  treated 
as  conclusive  in  Kirby  v,  Harrogate  School  Board, 
[1896]  1  Ch.  437,  44  W.  B.  Dig.  144,  where  restrictive 
covenants  are  contemplated  as  a  bssis  of  compensation 
and  are  put  upon  the  same  footing  with  easements. 
ManchesteTt  Sheffield^  and  Linoliuhire  Bailway  v. 
Anderson,  46  W.  E.  509,  [1898]  2  Oh.  394,  47  W.  B. 
Dig.  168,  and  Fleming  v.  Newport  Railwau  Go,,  8 
App.  Gas.  265,  tend  in  the  sune  direction,  and  I  think 
that  upon  principle,  land  which  is  entitled  to  the 
benefit  of  a  restrictive  covenant,  a  right  highly 
analogous  to  the  benefit  of  an  easement,  is  injuriously 
affected  if  that  benefit  is  extinguished,  although  no 
part  of  the  land  itself  is  taken. 

Three  points  made  by  counsel  for  the  defendants 
require  notice.  First,  that  these  breaches  were 
matter  for  action  at  law,  and  therefore  not  matter  for 
compensation  under  the  Lands  Glauses  Act.  I  am 
cleauy  of  opinion  that  this  contention  is  not  weU 
founded.  The  acts  done  by  the  railway  oomp%ny 
were,  I  think,  reasonably  necessary  for  their  atithorized 
railway  and  were  therefore  not  matter  of  aotion :  see 
Hammeremith  Bailway  Co,  v.  Brand,  18  W.  B.  12, 
L.  B.  4  H.  L.  171 ;  Kirhy  v.  Harrogate  School  Board ; 
and  Manchester,  Sheffield,  and  Lincolnihire  Railway  v. 
Anderson. 

The  second  point  requiring  notice  is  this.    It  is 

argued  by  counsel  for  the  defendants  that  no  land 

can  be  injuriously  affected  unless  some  land  or  some 

interest  in  land  is  taken.    It  is  desrly  not  necessary 

that  any  land  should  be  taken,  because  by  section  68 

of  the  L%nds  Glauses  Act  if  the  lands  are  taken  "  or 

injuriously  affected ''  compsnsation  is  payable.    Then 

is  it  necessary  that  some  interest  in  land  should  be 

taken  P    That  depends  upon  the  meaning  of  "  interest 

in  land."    If  the  phrase  excludes  an  easement  such 

as  a  right  of  way  or  right  of  Ught,  then  it  is  clearly 

not  necessary  that  such  an  interest  in  land  should  be 

taken.    But  if  an  interest  in  land  includes  a  right  of 

light,  I  cannot  see  why  it  should  not  equally  include 

a  restrictive  covenant  which  is  for  many  purposes 

very  analogous  to  an  easement.    The  plaintiffa  are 

owners  of  land  entitled  to  the  benefit  of  a  right  very 

analogous  to  an  easement,  and  differing  but  slightly 

from  the  right  in  In  re  Mastere  and  the  Great  Western 

Bailway,    which  was   held  to    be    the   subject   of 

compensation.    I  am  of  opinion,  if  it  is  necessary 

that  an  interest  in  land  should  be  taken,  these  rights 

of  the  plaintiffs  are  a  sufficient  intraest.    That  interest 

has  been  taken,  and  the  land  of  the  plaintiffs  has  been 

injuriously  affected  in  consequence. 

The  third  point  arises  upon  the  oovenant  not  to 
carry  on  any  business  of  a  ncnsy  character,  and  the 
compensation  claimed,  and  in  my  opinion  recoverable, 
on  account  of  that  covenant.    It  is  argued,  and  no 
doubt  it  was  held  in  Hammersmith  Bailway  Co.  v. 
Brand  that   no   compensation  could   be   recovered 
by  the  owner  of  the  land,  no  part  of  which  had  been 
actually  taken,  for  annoyance  caused   through  the 
ordinary  working  of  a  xwway,  although  it  is  to  be 
observed  full  compensation  for  such  annoyance  could 
be  recovered  if  any  part  of  the  la^d  were  taken: 
Coojper  Essex  v.  The  Acton  Local  Board,  14  App.  Gas. 
153,  87  W.  B.  Dig.  104.     But  no  case  has  dedded 
that  where  land,  being  under  an  express  covenant 
that  it  shall  not  be  used  for  a  noisy  business  and  that 
oovenant  being  for  the  benefit  of  other  land,  is  taken 
by  a  railway  or  other  statutory  body  carrying  on  a 
business  of  a  noisy  character,  the  owner  of  the  land 
for  whoee  benefit  the  oovenant  is  imposed  is  debarred 


from  recovering  compensa^n  for  the  loss  and  conse- 
quent injurious  affectixig  of  his  land.  I  think  that  upon 
principle  he  ought  to  be  entitled  to  compensation : 
see  Fleming  v.  Newport  Bailway  Co.,  8  App.  Gas.  265, 
at  p.  278.    Where  land  is  taken  which  is  bound  by  a 
oovenant  restricting  its  user  for  the  benefit  uf  other  lands, 
the  owner  of  that  other  land  suffers  an  injury  which  is 
special  and  apart  from  that  which  the  rest  of  the 
community  are  exposed  to.    His  right  is,  as  I  have 
said,  hardly  distinguishable  for  this  purpose  from  an 
easement,  which  woidd  unquestionably,  if  disturbed, 
give  a  right  to  compensation.    The  presence  of  the 
restrictive  oovenant  distinguishes  such  a  case  as  this 
from  cases  of  the  dass  of  Bex  v.  Feaee,  4  B.  ft  Ad. 
30 ;    Vaughan  v.   Taff  Vale  Bailway   Co.,  8  W.  B. 
549,  5  H.  &  N.  679 ;  and  Hammersmith  Bailway  Co.  v. 
Brand,  the   principle  of  which  is  in    my   opinion 
inapplicable. 

I  think,  therefore,  that  upon  all  these  daims  ue 
plaintiffs  are  entitled  to  compensation,  and  I  give 
judgment  for  them  for  £650,  the  amount  of  the 
award,  with  interest. 


Solicitors,    Lee   &     Watts,    for     WhiUingham     & 
Williams,  Darby ;  Beale  &  Co. 


(Ridley  SdPh£;<,re.JJ.)}       "^^  ^l.  22. 1901. 

Graham  and  Othbhs  v.  Gommissionbbs  of  His 
Majbstt's  Wobks  and  Pxtbijo  Bueldings.  (a.) 

Croivn—Commissioners  of  Works  and  Fuhlic  BuiMingi 
-^Cmtract  by— Liability  of  commissioners—Frinapai 

and  agent 

The  Commissioners  of  His  Majesty's  Works  and  Put^ 
Buildings,  who  were  incorporated  by  37  <fc  38  Vict,  c  84, 
may  be  sued  in  an  action  for  breach  of  a  contract  entertd 
into  by  them  as  such  commissioners. 

Argument  of  a  question  of  law  raised  by  the 
defendants  on  the  pleadings. 

The  action  was  for  damages  for  alleged  breach  oj 
the  defendants  of  a  contract  contained  in  an  indenture 
of  the  11th  of  September,  1899,  made  between  m 
plaintiffs  and  the  defendants.  , 

The  plaintiffs  were  builders  and  contractors,  sna 
the  dexendants  were  a  corpor4te  body  incorpanted 
under  the  Gommissioners  of  Works  Act,  1852  (15  & 
16  Vict.  c.  28),  and  the  Works  and  Public  Buildmgi 
Act,  1874  (37  &  38  Vict  c  84),  s.  2. 

Tue  plaintiffs  in  their  statement  of  claim  allegw 
that  by  an  indenture  of  the  llth  of  September,  1^> 
the  plaintiffs  contracted  with  the  defendants  to  ereot 
for  the  latter  a  post-office  at  Stalybridge,  and  to 
complete  the  same  according  to  certain  speoficaUoos 
and  conditions  annexed  to  the  said  indenture,  is 
consideration  whereof  the  defendants  agreed  to  p*T 
the  plaintiffs  the  sum  of  £5,743  by  instalments  ;^«t 
the  plaintiffs  commenced  to  erect  the  said  po*^^'^ 
but  the  defendants  on  the  2nd  of  January,  1901, 8a[]^ 
a  written  notice  upon  the  pkintiffi,  wrongtniiy 
determining  the  said  contract.  . 

The  defendants  in  their  defence  alleged  that  tw 
action  was  not  maintainable,  acd  that  the  paiDWB 
could  only  proceed  (if  at  all)  by  petition  of  right. 

The  defendants  submitted  that  they  ^^^V: 
corporate  body  inc9rporated  under  the  Acts  «ww 
mentioned,  and  that  the  contract  in  question  wtf 
entered  into  by  the  defendants  as  servants,  agenOi 

(a.)  Beported  by  B.  G.  Stbllwbll,  Esq.,  Bairister- 

at«Law. 


Vol  h. 
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and  on  behalf  of  the  Grown,  as  a  department  of  the 
Gh>vemment,  and  not  otherwise. 

The  defendants  then  stated  f aots  wbioh  they  alleged 
justified  them  in  determining  the  oontraot. 

The  plaintifiSs  in  reply  demed  that  the  contract  was 
entered  into  by  the  defendants  as  servants  and  agents 
of  the  Grown  as  a  department  of  Government,  and 
alleged  that  the  contract  was  entered  into  by  the 
defendants  as  principals. 

The  Gommissioners  of  Works  Act,  1852  (15  &  16 
Vict.  c.  28),  provides : 

Section  1. — ^The  persons  who  for  the  time  being, 
under  the  provisions  of  the  Act  passed  in  the  last 
■easion  of  Parliament,  chapter  forty-two,  shall  be  the 
Gommissioners  of  Her  IM^jestfn  Works  and  Pablic 
Boiidin^,  shaU  be  and  they  are  hereby  constituted  a 
corporation,  by  the  name  and  style  of  '*  The  Gom- 
miasionerB  of  Her  Majesty's  Works  and  Pablic 
Buildings,"  and  by  that  name  shall  and  may  have 
perpetoal  succession,  and  use  a  common  seal,  to  be  by 
tlirai  from  time  to  time  altued  as  they  shall  think 
fit,  for  the  porpose  of  taldng  and  holding  all  the 
lands,  tenements,  and  hereditaments  whatsoever,  of 
every  tenure,  by  this  Act  vested  in  them,  or  hereafter 
to  be  vested  in  or  purchased  by  them  under  or  by 
virtue  of  the  provisions  of  this  Act,  and  of  conveying, 
awrigfiffig,  leasiag,  underleasing,  or  otherwise  dis- 
posing of  the  same  lands,  tenements,  and  heredita- 
ments, and  of  entering  into  any  covenants  or  agree- 
ments respecting  any  such  hereditaments  vested  or 
to  be  purchased,  taken,  or  disposed  of  as  aforesaid, 
bat  not  for  any  other  purpose. 

The  Works  and  Public  Buildings  Act,  1874  (37  & 
38  Vict,  c  84) — an  Act  to  regulate  the  incorporation 
of  the  Gommissioners  of  Her  Majesty's  Works  and 
Pablic  Buildings,  and  for  other  purposes  relating 
thereto— recites : 

Whereas  there  are  divers  corporations  created  by  the 
various  Acts  of  Parliament  mentioned  in  the  first 
schedule  to  this  Act,  and  now  subsisting  under  tiiie 
same  name  of  "  The  Gommissioners  of  Her  Majesty's 
Works  and  Public  Buildings,"  and  the  commissioners 
for  the  time  being  of  Her  Majesty's  Works  and  Public 
Buildings  are  also  incorporated  under  the  name  of 
the  Battersea  Park  Gommissioners,  by  the  Act 
mentioned  in  the  second  schedule  to  this  Act,  and  it 
is  expedient  that  all  such  corporations  should  be 
amalgamated: 

Be  it  enacted: 

Section  2. — ^The  commisiioners  for  the  time  being 
of  Her  Majesty's  Works  and  Public  Buildings  as 
incorporated  by  and  for  the  purposes  of  the  Act  of  the 
fonrteenth  and  fifteenth  years  of  her  Majesty,  chapter 
forty-two,  are  hereby  declared  to  be  and  shall  be  a 
corporation  to  all  intents  and  purposes,  and  as  such 
shall  have  and  hold  and  may  exercise  not  only  all  the  I 
estates,  property,  interests,  privileges,  and  powers 
now  vested  in  or  enjoyed  by  them  under  that  Act, 
but  also  all  estates,  proper^,  interests,  privileges, 
and  powers  now  vested  in  or  held  or  enjoyed  by  the 
Gommissioners  of  Her  Majesty's  Works  and  Public 
Buildings  as  a  corporation  under  the  Act  of  the 
fifteenth  and  sixteenth  years  of  her  Majesty,  chapter 
twenty-eight,  or  any  subsequent  Act,  and  in  or  by 
the  Battenea  Park  UomoussionerB. 

Sir  B.  B.  FifHayy  A.G.  {AskwUh  with  him),  for  the 
defendants. — ^This  action  cannot  be  maintained. 
When  a  person  contracts  as  a  servant  of  the  Grown 
and  on  behalf  of  the  Grown  he  is  not  liable  on  such 
contract,  and  no  action  thereon  can  be  maintained 
against  him :  Gidley  v.  Lord  Palmersion,  3  Br.  &  B. 
275,  7  Moore,  91 ;  Palmer  v.  Hutchiruon,  6  App.  Gas. 
619,  30  W.  B.  Dig.  138 ;  Dunn  v.  Maodonald,  45  W.  B. 
355,  [1897]  1  a  B.  401,  555.    The  only  remedy,  if  any. 


in  such  a  case  as  this,  is  by  petition  of  right.  Further, 
the  fact  that  th^  defenduits  have  been  incorporated 
by  various  statutes  makes  no  difperence  as  regards 
their  being  liable  to  be  sued  on  such  a  contract  as 
exists  in  the  present  case.  In  none  of  the  various 
incorporatiag  statutes  relating  to  the  Public  W*  rks 
Department  is  there  any  clause  as  to  suing  and  being 
sued,  except  where  it  was  expressly  intended  by  the 
Legislature  that  there  should  be  such  a  power,  for 
example,  as  in  section  2  of  the  Act  dealing  with 
Westminster  Bridge  (16  &  17  Vict  c.  46),  where  the 
words  "shall  and  may  sue  and  be  sued  "  are  inserted, 
and  a^  as  in  the  Act  dealing  with  the  General  Post 
Office,  Edinburgh  (21  &  22  Vict.  c.  40),  s.  22.    The 

grerogative  of  the  Grown  cannot  be  taken  away  except 
y  express  words :  Cuahing  v.  Dm>uy,  5  App.  Gas. 
409,  at  p.  419,  28  W.  B.  Dig.  33 ;  Theberge  v.  Landry, 
25  W.  B.  216,  2  App.  Gas.  102.  The  commisaioners 
therefore  cannot  be  sued,  and  no  action  in  this  case 
Hes. 

The  following  cases  were  also  cited :  Beg.  v.  Cam- 
missionera  of  Inland  Bevenue,  In  re  Nathan,  32  W.  B. 
543,  12  Q.  B.  D.  461,  at  p.  471 ;  Beg.  v.  McCann,  16 
W.  B.  397,  L  B.  3  Q.  B.  141,  at  p.  147;  JonesY. 
Merseu  Docks,  13  W.  B.  1069,  11  H.  L.  Gas.  443;  Inre 
Woods  Estate,  Ex  parte  Her  Majesty's  Commissioners 
of  Works  and  Pablic  Buildings,  34  W.  B.  375,  31  Gh. 
D.  607 ;  In  re  MilVs  Estate,  Ex  parte  Gommissioners 
of  Works  and  Public  Buildings,  35  W.  B.  65,  34  Gh.  D. 
24. 

tkott  Fcx  (J,  Andrew  Strahan  with  him),  for  the 
plaintiffs. — ^The  action  is  maintainable.  It  is  an  action 
upon  a  contract  made  between  the  plantifb  and  the 
commissioners,  who  are  an  incorporated  body  having 
power  to  entcur  into  the  contract.     It  is  not  an  action 
against  the  Grown.    There  lias  been  a  breach  of  this 
contract  by  the  defendants,  and  by  the  ordinary  law 
of  principal  and  agent  the  plaintiffs  are  entitled  to 
sue  the  defendants  in  respect  of  such  breach.    The 
whole   question    here   is   whether   the    defendants 
contracted  for   themselves   or    whether  they   have 
contracted  as  agents  for  the  Grown.    If^  the  latter,  of 
course   the  Grown  would  be  a  principal,  and  the 
defendants,  being  agents,  could  not  be  sued  because 
there  would  be  no  contract  between  them  and  the 
^aintiffs:  see  Churchward  v.  The  Queen,  L.  B.   1 
Q.  B.  173.     But  in  the  present  case  the  defendants 
were  contracting  for  themselves  as  principals  and  not 
as  agents,  and  therefore  are  liable  upon  the  contract. 
In  Nurse  v.  Lord  Seymour,  13  Beav.  254,  it  is  true, 
it  was  held  that  under  7  Geo.  4,  c  77,  the  Gommis- 
sioners of  Woods  and  Forests  could  not  sue  or  be 
sued  for  spedfic  performance  of  contracts  entered 
into  by  them,  but  by  section  1  of  The  Gommissioners  of 
Works  and  Public  Buildings  Act,  1852  (15  &  16  Vict.  c. 
28)  they  were  expressly  incorporated.    Thorn  v.  Com' 
missioners  of  Her  Mc^'eky*s  Works  and  Publie  Buildings, 
32  Beav.  490,  and  Corbett  v.   Commissioners  of  Her 
Majesty's  Works  and  Public  Buildings,  16  W.  B.  889, 
18  L.  T.  Bep.  548,  are  both  authorities  showing  that  tiiie 
commissioners  are  liable  to  be  sued.    By  section  2  of 
37  &  38  Vict.  c.  84  the  commissioners  are  expressly 
made  a*  corporation  to  all   intents   and   purposes* 
Further,  in  the  case  oi  Inre  Wood^s  Estate  it  was  held 
that  tiiie  commissioners  do  not  represeat  the  Grown. 
[The  court  stopped  counsel] 

Askwith  replied* 

BiDLEY,  J. — I  think  judf^ent  in  this  case  ought 
to  be  given  for  Uie  plaintiffii.  If  the  question  had 
turned  upon  the  construction  of  the  Acts  of  Parlia- 
ment which  were  r^erredto  by  the  Attorney-General, 
and  whidi  deal  with  the  constitutions  of  i^e  present 
defendants  and  of  the  GomndssioDers  of  Woods  and 
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Forests,  I  should  have  required  time  to  oonsider  those 
Acts  of  Farliaxnent,  and  to  go  through  them  more 
carefully  than  it  is  necessary  to  do  u^n  the  present 
occasion.    I  think,  however,  that  the  point  raised  in 
this  case  can  be  decided  without  special  reference  to 
the  Acts  to  which  I  have   alluded.     Tue  present 
question  depends  upon  the  general  principle  whtch 
regulates  the  position  of  a  public  officer — I  mean  the 
principle  that  an  officer  appointed  by  the  Government 
and  treated  as  an  agent  for  the  public  is  not  liable  to 
be   sued   ^on  a  contract  made   by  him  in   that 
capacity.    That  is  the  general  principle.    The  ques- 
tion   here   is.    Have    ttie   present   aefendants,    the 
Gommissioners  of  His  Majesty's  Works  and  Public 
Buildings,  been  in  this   case  acting  as  agents  for 
the  Grown  or  not  ?     There   are   several   decisions 
which  may  guide  us  upon  this  question,  and  I  propose 
to  make  my  judgment  turn  upon  those  previous 
decisions  rather  than  upon  the  particular  instances 
which  were  quoted  on  behalf  of  the  plaintiflFs,  in 
which  these  Oommissioners   of   Public  Works   and 
Buildings  have  been  held  liable  under  particular  Acts 
of  Parliament.    In  37  &  38  Vict  c.  84  there  are,  no 
doubt,  provisions  which  might  make  the  liability  of 
the  oommissionen  depend  upon  those  particidar  pro- 
visions and   considerations   rather   than   upon   the 
general  principle.    But  the  question  which  arises  in 
this  case  and  which  we  have  to  determine  is,  I  think, 
this:   Is  the  contract  sued  upon  made  for  and  on 
behalf  of  the  Grown,  or  is  it  a  contract  made  by  the 
persons  sued,  for  themselves  ?    Of  course,  it  may  be 
either.    Let  us  now  consider  the  authorities  that  have 
been  cited  on  this  part  of  the  case.    First,  there  is 
the  early  case  of  OtcUey  v.  Lord  Palmerston,  in  which 
Lord  Palmerston,  the  Secretary  of  State  for  War,  was 
sued  upon  his  obligation  to  pay  a  retiring  allowance 
alleged  to  be  due  to  the  plaintiff.    It  could  not  be 
argued  that  he  became  liable  to  that  obligation  oUier- 
wise  than  as  a  servant  of  the  Grown.    There  was  no 
other  liabilitv  which  could  rest  upon  him.  He  had  made 
no  contract,  out  it  was  from  his  position  as  Secretary  of 
State  for  War  that  the  liability  was  said  to  rest  upon 
him.  It  was  accordingly  held  that  no  action  would  lie 
against  htm.    Next  let  us  take  the  case  of  Dunn  v. 
Mcuidonald,     In  that  case  the  defendant  had  been 
appointed  her  Majesty's  Gommissioner  and  Gonsid- 
Graneral  for  a  protectorate  in  Africa,  and  he  had 
engaged  tiie  plaintiff  to  serve  with  him  for  three 
years.    Before  going  into  what  was  actually  decided 
in  that  case,  I  may  make  this  observation  about  it. 
That  case,  it  might  be  suggested,  was  a  case  in  whidi 
primd  facie  one  would  say  that,  unless  tilie  defendant 
had  been  a  servant  of  the  Grown — in  his  capacity,  that 
is  to  say,  as  Gommissioner  and  Gonsul-General — he 
never  would  have  ea  gaged  the  plaintiff  at  all  as  such 
puUio  servant,  so  that  it  is  not  so  strong  a  case  in 
that  way  as  the  case  of  GidUy  v.  Lord  FcUmerston, 
because  nere  was  a  man  appointed  for  a  particular 
purpose  engaging  another  person  to  serve  him  in  a 
particular  capacity  and  for  a  particular  purpose.    The 
decision  of  uie  Gourt  of  Appeal  there  was  that  there 
was  no  liability  upon  the  defendant,  as  he  had  not 
made,  and  he  was  held  not  to  have  made,  an  express 
contract,  and  he  was  held  not  to  be  liable  upon  the 
implied  warranty  that  he  had  authority  to  contract  as 
he  did.    I  do  not  propose  to  go  through  that  case  at 
length,  because  I  think  it  is  rather  the  application  of 
the  principle^  than  the  prinople  itself  that  we  have 
here  to  consider,  for  the  principle  itself  seems  to 
be   undoubted.      I  will,    however,    quote  a   short 
passage  from  the  judgment  of  Lopes,  L.J.,  in  which 
he  says:   '*  The  liabilities  of  public  agents  on  con- 
tracts made  by  them  in  their  public  capacity  are 
on  a  different  footing  from  the  habilitiei  of  ordinary 
agents  on  their  contracts.    In  the  former  oasOi  unless 


there  is  something  specitd  which  would  be  evidence 
of  an  intention  to  be  personally  liable,  an  agent  acting 
on  behidf  of  a  government  is  not  liable  -for  breach  A 
a  contract  made  in  his  public  capacity,  even  though 
he  would  by  the  terms  of  the  contract  be  bound  if  it 
were  an  agency  of  a  private  nature."    That,  I  think, 
means  that,  althougn  the  agent  were  to  put  his  own 
name  in  the  contract  without  stating  that  he  was 
agent  for  the  Grown,  if,  from  the  surrounding  circum- 
stances of  iJie  case,  you  can  gather  that  he  does 
contract  as  agent  for  the  Grown,  and  in  that  capacity 
only,  he  is  not  liable  upon  the  contract.    It  might 
be,  therefore,  from  the  surrounding  droamstanoes  of 
this  case,  that  we  ought  to    conclude    that   these 
def enduits  were  contracting  as  servants  of  the  Gfown 
only,  but  all  the  facts  in  the  case  point,  as  I  think, 
in  uie  opposite  direction.      It  is  far  removed  fEom 
the  two  previous  cases  I  have  referred  to.    It  if  a 
case  in  which  a  public  body  make  these  contracts  in 
the  course  of  their  duty  in  all  parts  of  the  country  in 
respect  of  works  required  for  his  Majesty's  Government, 
The  defendants  seem  to  me  to  be  making  these  contcaots 
in  their  own  capacity,  and  that  is  the  inference  I  shonld 
draw  here.    There  is  no  such  special  appointment  ai 
there  was  in  the  case  of   Sir  Glaude  Macdonald  in 
Dunn  V.  Macdonald,  and  certainly  there  is  no  such 
relation  between  the  defendants  and  the  contractors  as 
existed  in  the  case  of  GidUy  v.  Lord  Falmerston,  I  there- 
fore think  that  this  is  a  case  in  which  the  defendants  hare 
expressly  contracted  for  themselves.    The  funds  from 
which  uey  will  have  to  pay,  if  judgment  is  givoi 
against  them,  are,  I  suppose,  tiie  funds  which  willbe 
granted  by  Parliament.    This  is  sufficient  to  decide 
the  case ;  and  the  previous  decision  in  the  case  of  /» 
re  Wood's  Estate  goes  far  to  show  that  that  is  the  way 
in  which  Lindley,  L.  J.,  regarded  the  position  of  Her 
Majesty's  Gommissioners  of  Works  and  Buildings  in 
that  case.    In  the  course  of  his  judgment  Lindley, 
L. J.,  said :  "  No  authority  has  been  cited  to  show 
that  this  particular  corporation,  incorporated  by  the 
Act  of    1855  for  certain  pubUo  purposes,  is  to  be 
treated  as  t^e  Grown,  and  there  is  no  ground  for 
holding  tiliat  a  corporation  specially  incorporated  in 
this  way  is  in  the  same  position,  as  regards  costs,  ai 
the  Grown."    It  is  quite  true  that  the  precise  point 
did  not  arise  in  that  case,  for  there  the  decision  turned 
on  the  Act  18  &  19  Vict.  c.  95,  and    the   Lands 
Glauses  Gonsolidation  Act,  1845,  which  by  section  1 
became  incorporated  in  the  subsequent  Act  when 
passed.    That  being  so,  it  was  there  hdd  that  thMe 
commissioners  were  bound  by  the  provisions  contained 
in  the  Lands  Glauses  Act,  as  to  costs,  by  virtue  of  tha 
Acts  of  Parliament  thems^ves.    The  objection  that 
the  Grown  would  not  be  bound  did  arise,  and  it  wtf 
dealt  with  by  the  court  in  the  way  I  have  mentioned. 
There  is  no  ground  for  holding  that  such  a  corpora- 
tion, specially  incorporated  in  this  way,  is  in  the 
same  position  as  the  Grown.     I  think,    for  these 
reasons,  that  this  case  must  be  treated  as  one  ui 
which    the   defendants    have   specially   made  this 
contract,  and  they  are  liable  to  be  sued  upon  it. 

Phiujmobe,  J. — I  am  of  the  same  opinion,  bat  I 
prefer  to  put  my  judgment  upon  a  somewhat  narrower 
ground.  I  think  that  the  Attorney-General  rightly 
treated  this  case  in  his  argument  as  a  question  of 
determining  what  the  contract  was.  Tne  Crown 
cannot  be  sued,  and,  as  the  Grown  cannot  be  suedi  so 
neither  can  the  subject  take  an  indirect  action  agaixw 
the  Grown  by  suing  a  Grown  servant  in  contract  »8 
tne  agent  for  the  Grown.  A  Grown  servant  acting  a* 
agent  for  the  Chrown  is  no  more  liable  than  any  other 
agent  acting  for  a  principal.  But,  for  the  punjose 
of  the  conduct  of  business,  it  is  extremely  convenient 
that  the  Grown  should  establish,  with  the  sanction  <» 
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PaTliament,  officials  or  corporations,  who  can  speedily 
sae  and  be  saed,  upon  bnsinefls  engagements  of  the 
€hx>wn,  without  the  formalities  of  the  procedure 
necessary  when  a  snbject  is  seeking  redress  from  his 
Sowreign.  It  is  desirable — and  otherwise  business 
oould  not  be  carried  on — that  persons  who  contract 
with  the  Crown  for  business  puiposes  should  have  the 
power  of  appealing  from  the  head  of  the  €k)vemment 


department  to  his  Majesty's  courts  of  justice  as  any 

of  appeaunff  i      ' 
of  his  contract   by   his    fe&ow-subjeot.     For  that 


■^m-^^j^mm  »p»«i^#«»w       w>^   ■■■■»     ■■■»■■  \g*9  WW     0     ^^\^*mA  WKM     ^m,      j  »«ow\^^j    CB0    »■■  ■  w 

sabject  may  have  of  appealing  against  misconstaruction 


purpose  the  Crown  has  in  certain  cases,  with  the 
conaent  of  Parliament,  established  certain  officials  who 
sure  to  be  treated  as  though  they  were  agents  of  the 
Orown  for  this  purpose,  subject  to  contracting  as 
principals.  The  Postmaster-Greneral,  and  apparently 
the  Commissioners  of  Woods  and  Forests  as  being  a 
oorporation  incorporated  for  the  purpose,  are  instances 
of  this.  There  is  no  doubt  that  for  certain  puiposes 
these  yery  commissioneni,  His  Majesty's  Oom- 
missioiiers  of  Works  and  Public  Buildings,  are  liable 
to  be  sued.  In  the  same  way  the  Legislature  has, 
under  the  Merchant  Shipping  Act,  appointed  tiiat  a 
pnblic  official  may  be  sued  in  tort,  not  for  his  own 
tort,  but  for  ihe  tOTt  possibly  of  the  President  of  the 
Board  of  Trade,  or  ox  some  official  at  a  seaport,  in 
detaining  a  ship  as  unsea  worthy  which  in  fact  is  not 
unseawortiiy.  In  each  of  those  cases  the  real  person 
sned  is  the  Crown,  and  the  real  person  sought  to  be 
attacked  is  the  Crown,  and  in  sucn  cases,  if  judgment 
is  giyen  against  the  public  official,  the  judgment  is  a 
dedaratory  judgment  only.  No  execution  can  follow 
npen  it,  beoause  there  are  no  moneys  out  of  which 
the  damages  can  be  paid,  except  out  of  such  moneys 
as  Parliament  Yotes  for  the  purpose.  It  amounts  to 
iretting  a  decision  upon  a  question  of  this  kind :  if 
this  were  the  case  of  a  subject,  what  would  be  the 
decision  of  the  court  upon  tbe  case  brought  against 
him.  The  principle  in  the  Merchant  Shipping  Act 
is  a  useful  one,  as  it  shows  condusiTely  that  the 
Crown  is  really  the  person  attacked,  though  tlurough 
the  medium  of  a  subject,  because  the  privileges  which 
the  Crown  has  as  to  mode  of  trial  apply  in  such  cases. 
That  is  shown  by  the  case  of  Dixon  y.  Farrer,  Secre- 
tary of  the  Board  of  Trade,  36  W.  B.  95,  18  Q.  B.  D. 
43,  in  which  Sir  Thomas  Farrer  was  sned  as  the 
official  named  to  be  sued — ^namely,  the  Secretary  of 
the  Board  of  Trade — not  for  his  own  act,  but  for  the 
act  either  of  his  superior  or  subordinate  officer,  for 
detaining  a  ship  supposed  to  be  unseaworthy.  The 
then  Attomey-Gtoeral  claimed,  and  successftdly 
maintained  hu  daim  in  the  Divisional  Court  and  in 
the  Court  of  Appeal,  to  treat  the  action  as  a  suit 
against  the  Crown  and  to  lay  its  venue,  as  the  Crown 
in  such  cases  can  lay  its  venue,  by  prerogative,  in 
whatever  county  it  pleases ;  and  in  fact  he  succeeded 
in  removing  the  trial  from  Newcastle  to  London  and 
having  such  trial  in  London.  The  only  question  for 
us  is  whether  the  Commissioners  of  Works  and  Public 
Buildings  are  one  of  that  class  of  persons  described  by 
Lindley,  L.J.,  in  Dixon  v.  Farrer  as  a  "nominal 
defendant  sued  as  representing  one  of  the  depart- 
ments of  the  State."  There  is  no  reason  in  priadple 
why  they  should  not  be ;  there  is  nothing  derogatory 
to  we  Crown  in  their  so  being,  and  there  is  very  great 
oonveoience  in  establishing  such  bodies  for  such  pur- 
poses. I  think  it  follows  that  the  Commissioners  of 
Woods  and  Forests  are  in  the  same  position.  The 
mere  iaat  of  incorporation  without  reservation,  it 
seems  to  me,  confers  the  privilege  of  suing  and  the 
liability  of  being  sued;  and  having  reg^ard  to  the 
fact  that  tiiey  are  made  a  corporation ;  that  there  is 
no  restriction  ux>on  the  ordinary  incidents  of  such  a 
corporation  ;  that  in  fact  their  fellows^-the  Commis- 
sioners of  Woods  and  Forests — ^have  been  sued,  and 


that  they  themsdves  in  fact  have  been  sued  in  cases 
where  their  powers  are  derived  under  certain  Acts  of 
Parliament,  I  see  no  reaton  why  we  should  hold  that 
their  liability  is  restricted  to  those  Acts.  It  seems  to 
me  that  they  have  a  general  liability  to  be  sued  for 
the  purpose  of  obtaining  a  dedsion,  but  of  course  no 
execution  can  go  inasmuch  as  their  property,  if  they 
have  any,  is  Crown  property,  as  was  hdd  in  Beg,  v. 
McCann.  In  idl  probability  however,  they  have  none, 
or  none  applicable  to  this  purpose.  The  judgment  of 
the  court,  if  ultimatdy  entered  against  them,  would 
have  to  be  satisfied,  if  at  all,  out  of  moneys  provided 
by  Parliament  for  that  purpose. 

Judgment  for  plaintiffs, 

Solidtors  for  the  plaintifEs,  Van  Sandau  &  Co^^  for 
MilU  &  Co.,  Huddersfidd. 

Solidtor    for    the   defendants.    Solicitor    to    the 
Treasury, 


C.  C.  B.  \ 

(Lord  Alverstone,  L.C.J.,  and  I  Oct.  26  ; 

Wills,  Gbantham.  Kennedy,  i  Nov.  9. 

and  Bidley,  JJ.)  j 

The  King  v.  Tibbits  and  Windust.  (a.) 

Oriminal  law — Preventing  due  course  of  Justice — Editor 
and  Special  '*  Crime  Investigator  " — Conspiracy — 
Comments  in  newspa^  about  prisoners  awaiting  trial 
— Inference  of  intent. 

It  is  a  criminal  offence  to  publish  writings  which  are 
calculated  or  tend  to  influence  t?ie  minds  of  the  magiS' 
trates  or  jurors  against  a  person  who  is  to  be  brought 
before  them  for  trial. 

An  act  which  tends  to  prevent  the  course  of  jtistice  is  a 
contempt  of  court,  but  it  is  none  the  less  an  indictable 
offence, 

A  conspiracy  to  publish  an  article  in  a  newspaper  may 
be  inferred  if  the  article  could  not  have  appeared  in  the 
newspaper  without  the  concurrence  of  the  persons  charged 
with  conspiracy. 

Held,  on  a  special,  case  stated  for  the  consideration  of 
the  Court  for  Crown  Cases  Beserved,  that  the  publicaiion 
of  information  concerning  the  antecedents  of  two  prisoners  • 
who  were  awaiting  trial  was  of  such  a  character  as  to 
interfere  with  and  obstruct  the  ordinary  course  of  justice, 
and  that  inasmuch  as  the  articles  could  not  have  appeared 
loithout  the  co-operation  of  the  editor  and  the  reporter, 
there  was  evidence  of  conspiracy  by  them. 

This  was  a  case  stated  for  the  opinion  of  the  court 
by  Kennedy,  J. 

At  the  Bristol  Assizes  the  prisoners,  Charles  John 
Tibbits,  editor  of  the  Weekly  Dispatch,  and  Charles 
Windust,  described  as  a  crime  investigator  of  the 
same  journal,  were  indicted  for  an  alleged  attempt  to 
pervert  the  course  of  justice  in  a  case  in  which  the 
prisoners  were  charged  with  orudty  to  children. 
Windust  supplied  and  Tibbits  inserted  in  his  news" 
paper  sensational  artides  concerning  the  antecedents 
of  the  prisoners,  which  was  hdd  to  be  of  such  a 
character  as  to  interfere  with  and  obstruct  the  due 
course  of  justice.  They  were  found  guilty  by  the 
jury,  but  Kennedy,  J.,  released  the  prisoners  on 
recognizances  pendhig  the  decision  of  tnis  court  on 
the  points  reserved. 

The  question  the  court  had  to  determine  was 
whether  all  or  any  and  which  of  the  counts  of  the 
indictment  alleg^  a  oriminal  offence,  and  whether 
there  was  evidence  addooed  at  the  trial  upon  which 

(a.)  Reported  by  Beskinb  Rkid,  Esq.,  Barrister- 
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fhe  aooused  penom  or  either  and  whioh  of  them  oonld 
properly  be  zonnd  gwltj  upon  all  or  any  and  whioh 
of  the  ooimti  in  the  indictment. 

The  following  statements,  oontainin^  a  nunmary 
of  the  indictment,  which  contained  sixteen  oonnti 
(apon  each  of  whioh  the  defendants  were  found 
guilty),  is  taken  from  the  judgment  of  the  court : 

Count  1  alleged  that  the  accufed  unlawfully 
attempted  by  the  composition  and  publication  of  the 
statements  contained  in  the  isnue  of  the  Weeklif  Dispatch 
of  the  13th  of  January  to  influence  and  prejudice  the 
mind  of  the  magistrate  before  whom  the  charge  against 
Allport  and  Chappell  was  pending,  and  so  unlawfully 
attonpted  to  obitoruct  and  pery^lthe  due  course  of 
law  and  justice. 

Count  2,  in  regard  to  the  same  publication,  alleged 
the  same  offencel>y  a  similar  attempt  to  influence,  by 
the  same  publication,  the  mindi  of  the  jurors  who 
might  be  returned  and  impanelled  for  tiie  tzial  of 
A]h>ort  and  Chappell  at  the  assizes. 

Count  3  charged,  in  regard  to  the  same  publica- 
tion, the  doing  knowingly  and  unlawfully  of  an  act 
calculated  ana  tending  to  obstract  and  porvert  the 
due  course  *of  law  and  justice  when  Allport  and 
Chappell's  case  was  before  the  magistirate. 

Count  4  was  identical  with  count  3,  except  that  it 
related  to  the  trial  of  Allport  and  Chappell  at  the 


Count  6  charged,  with  regard  to  the  same  publica- 
tion, that  the  defendants,  unlawfully  demising  and 
intending  to  injure  and  prejudice  Allport  and 
Cbaj^pell  and  to  depriye  them  of  a  fair  and  impartial 
heanng  before  the  magistrate,  unlawfully,  wilfully, 
andm^idouslyprintecrand  published  and  procured 
to  be  printed  and  published  a  malicious  and  scanda- 
lous writing. 

Count  6  was  identical  with  count  6,  except  that  it 
related  to  the  trial  of  Allport  and  Chappell  at  the 
assizes. 

Counts  7-12  (inclusive),  in  substance,  repeated,  in 
regard  to  the  issue  of  the  Weekly  Dispatch  of  the  3rd  of 
February,  the  same  duurges  as  were  contained  in 
counts  1-6,  in  regard  to  the  issue  of  the  13th  of 
January.  There  was  an  additional  prefatory  averment 
of  the  preferring  on  the  17th  of  February  of*  a 
further  charge  against  Allport  and  Chappell  of 
attempting  to  muraer  Arthur  Bertie  Allport,  and  in 
counts  11  and  12  was  added  a  charge  as  to  the  publica- 
tion in  the  incriminated  article  of  a  scandalous 
representation  of  Allport  in  clerical  garb. 

Count  13  alleged  an  unlawful  conspiracy  between 
Tibbits  and  "^^^dust  on  the  9th  of  January,  1901,  and 
on  divers  other  days  between  that  day  and  the  14th 
of  January,  1901,  to  obstruct  and  pervert  the  due 
course  of  law  and  justice  in  reference  to  the  hearing 
before  the  mM^istrate. 

Count  14  alteged  the  same  unlawful  oonspiraoy  in 
reference  to  the  trial  of  Allport  and  ChappeU  at  the 
assizes. 

Count  15,  after  prefatorv  averments  relating  to  the 
further  charges  ag^dnst  Allport  and  Chappell,  alleged 
the  conspiracy  on  the  9th  of  January,  1901,  and  on 
divers  days  between  that  day  and  the  4th  of  March, 
1901,  settixig  out  the  dates  of  publication,  in  reference 
to  the  hearing  before  the  magistrate  and  to  the  trial 
at  the  assizes. 

Count  16,  in  regard  to  the  same  dates  of  publica- 
tions, alleged  an  unlawful  conspiracy  to  compose, 
print,  and  publish  articles  which  were  calculated  and 
intended  to  prejudice  the  minds  of  the  committing 
magistrate  and  the  jurors  at  the  trial,  and  so  to  prevent 
and  obstruct  the  due  course  of  law  and  justice. 

At  the  close  of  the  case  for  the  prosecution  counsel 
for  the  accused  persons  submitted :  (1)  There  was  no 
evidence  on  any  of  the  counts  of  crinunal  intent.    It 


was  not  proved  that  anjr  of  the  statements  were  untme 
or  that  toe  accused  desired  or  intended  to  prooue  a 
false  verdict  or  to  alter  the  course  of  justice;  (2) 
there  was  no  evidence  of  conspiracy;  (3)  if  us 
printing  and  publishing  did  not  constitnte  attenqnts 
to  pervert  and  obstruct  justice,  as  charged  in  cocras- 
ponding  counts  for  contempts,  they  constituted  nothing 
criminal ;  (4)  «  cidculating  and  tending  to  obstmct 
and  pervert "  did  not  charge  an  offence  olstinot  from 
conspiracy  to  pervert  justice. 

Further,  the  charge  against  Tibbits  was  oonspinM^ 
or  nothing.  Proving  that  he  was  editor  was  not 
proving  that  he  published  or  caused  or  procured  to  be 
published.  The  publisher  was  not  hia  servant  or 
agent. 

As  to  Windust,  in  1897  he  called  himself  orimi&al 
investigator,  and  in  1901  was  seen  repoirtiDg  in  the 
magistrate's  court,  whioh  might  raise  a  presumption 
that  he  sent  in  some  report.  There  was  no  evidenoa 
that  his  report  was  what  appeared  in  the  Weekkf 
Dispatch. 

FootCf  K.O.f  and  Evans  Atutin^  for  the  defendants.— 
There  is  no  evidence  on  any  of  the  counts  of  criminal 
intent,  nor  that  the  artides  were  not  sabetantiallv 
true.  The  two  defendants  had  not  spoken  to  each 
other  or  seen  each  other  about  this  matter,  and  there 
was  no  conspiracy  therefore  within  the  meaning  of 
that  word  as  defined  in  Mulcahv  v.  Regina,  L.  B.  3 
H.  L.  306,  17  W.  B.  H.  L.  Dig.  4.  At  p.  317, 
Willes,  J.,  who  delivered  the  judgment  of  the 
court,  said :  '*  A  conspiracy  consiats  not  merely  in 
the  intention  of  two  or  more,  but  in  the  agree- 
ment of  two  or  more  to  do  an  unlawful  act  or 
to  do  a  lawful  act  by  an  unlawful  means."  There- 
fore if  the  printing  and  publishing  of  this  matter  did 
not  constitute  attempts  to  pe^^  and  obstroot 
juatice,  they  were  not  criminal  per  se;  and  with 
regard  to  the  last  count  the  words  **  calculated  and 
tending  to  obstruct  and  pervert "  did  not  charge  an 
offence  distinct  from  conspiracy  to  prevent.  The 
modem  law  of  conspiracy  has  grown  out  of  the 
statute  of  33  Edw.  1,  o.2,**de  conspiratoribtsSf"  and  in 
conspiracy  there  must  be  an  element  of  falsity. 
[WnjiS,  J. — Does  it  not  pervert  justice  to  publiih 
somethhig  that  prevents  a  man  getting  a  fair  trial  ? 
— No ;  unless  there  was  evidence  of  an  intention  to 
deceive  the  court]  The  sole  object  of  publishing 
these  articles  was  to  seU  the  nevrspaper. 

He  dted  Beg.  v.  Grant,  7  State  Trials  N.  8.  507; 
Beg.  V.  Hiddin,  16  W.  B.  801.  L.  B.  3  Q.  B.  360; 
Haire  v.  Wilson,  9  B.  &  C.  643 ;  iiex  v.  JoUiffe,  4 
T.  B.  285 ;  Skimvorth's  case,  L.  B.  9  Q.  B.  219,  at  p. 
232,  23  W.  B.  Dig.  74 ;  and  .Sea;  v.  Fisher,  2  Camp. 
563. 

Sir  Edward  Carson,  8.G.,  H,  Sutton,  Charles  Mathew, 
and  Guy  Stephenson^  for  the  Crown. — ^The  jury  fonnd 
the  defendants  had  attempted  to  pervert  the  ordinary 
course  of  justice  ;  that  the  articles  were  of  a  character 
to  interfere  with  the  adndnistration  of  justice,  and 
were  written  with  intent  so  to  interfere,  and  that 
there  was  conspiracy  on  tiie  part  of  the  prisonen.  On 
these  findings  an  indictable  oflfence  was  clearly  com- 
mitted by  the  defendants.  The  evidence  of  con- 
spiracy was  conclusive.  The  articles  were  writtm  by 
Windust,  and  published  in  the  newspaper  by  Tibbita. 
Those  two  facts  being  proved,  it  was  unnecessary  to 
inquire  whether  they  actually  met  together  and 
agreed  the  one  to  write  the  article  and  the  other  to 
publish  it.  The  moment  a  case  came  before  a  court 
of  justice  there  should  be  no  interference  with  the 
course  of  justice  from  outside.  If  there  was,  the 
offender  might  be  committed  for  contempt  of  court,  or, 
as  iu  this  case,  a  jury  might  be  asked  to  express  their 
opinion  on  the  matter. 


V«l.  L. 
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Foote  leplied. 


Our',  adv.  vult. 


NoY.  9.— Lord  Alyxbbtonb,  L.O.  J.,  read  the  folio  w- 
ing  judgment  of  the  ooort :  This  was  a  casa  resfSEved 
by  Kennedy,  J.»  at  the  last  soinmer  assizes  at 
Bristol.  Indiotments  were  preferred  against  two 
defendants,  Charles  John  Tib  bits  and  Charles 
"Windnst  The  charge  contained  in  the  indictment 
related  to  the  pnbl^tton  of  certain  matters  in  a 
newspaper  called  the  Weekly  Dispatch,  between 
the  13th  of  January,  1901,  and  the  4th  of  March, 
1901  (indosive),  and  particularly  to  the  issues  of  the 
newspaper  dated  respectively  the  13th  of  January 
and  the  3rd  of  February,  1901.  Prior  to  the 
pnblication  of  the  first  article,  two  persons,  named 
AUport  and  Chappell,  had  been  charged  before  the 
magistrate  with  offences  under  the  Prevention  of 
Chmelty  to  Children  Act,  1894.  Farther  charges  of 
attempting  to  murder,  and  of  conspiracy  to  murder  a 
child  named  Arthur  Bertie  AUport,  and  of  a 
conspiracy  to  commit  the  offence  against  section  1  of 
the  Prevention  of  Cruelty  to  Children  Act,  1894,  were 
preferred  against  them*  On  the  8th  of  February, 
Allport  and  Chappell  were  committed  to  take  their 
trial  at  the  next  Bristol  Assizes  fixed  to  commence 
on  the  20th  of  February.  Their  trial  on  the  indict- 
ment for  the  attempt  to  murder  commenced  before 
Day,  J.,  on  the  1st  of  March,  and  terminated  on  the 
aUi  of  March.  They  were  found  guilty,  and 
sentenced,  Allport  to  fifteen  years'  penal  servitude, 
and  Chappell  to  five  years'  penal  servitude.  The 
puUications  in  the  Weekly  DUjxUch,  which  formed 
the  subject  of  the  present  indictment  against  Tibbits 
and  Windust,  were  statements  relating  to  the  case  of 
Allport  and  Chappell,  contained  in  the  issues  of  the 
WetMy  Dispatch  durinff  the  heariog  of  the  case  against 
AUport  and  ChappeU  before  the  magistrate,  and 
before  and  dunng  the  trial  of  these  persons 
at  the  assizes.  It  is  unnecessary  to  refer  in  detail  to 
any  of  the  incriminated  articles,  of  which  those 
of  the  13th  of  January  and  the  3rd  of  February 
were  the  most  important.  It  is  sufficient  to  say  that 
the  pnblication  went  far  beyond  any  fair  and  bond  fide 
report  of  the  proceedings  before  the  magistrate.  They 
contained,  couched  in  a  florid  and  sensationsl  form, 
a  number  of  statements  highly  detrimental  to  Allport 
and  ChappelL  Much  of  the  statements  relates  to 
matters  of  which  evidence  could  not  have  been 
admissible  against  them  in  any  event,  and  purported 
to  be  the  result  of  investigations  made  by  the 
''Special  Crime  Investigator  of  the  newspaper. 
Under  these  circumstances  it  was  contended  on  behalf 
of  the  prosecution  that  thf^re  was  evidence  upon 
which  the  jurv  might  properly  convict  both  the 
defoidants  on  all  the  counts  of  the  indictment.  Upon 
tiie  argument  before  us  we  had  no  doubt  upon  the 
main  question  which  had  been  discussed,  but  having 
regard  to  the  nature  of  the  proceedings  and  the 
importance  of  the  case,  we  thought  it  desirable  that 
we  should  endeavour  to  lay  do  wn  as  clearly  as  possible 
the  law  applicable  to  such  a  case.  Points  were  raised 
and  argued  on  behalf  of  the  defendant  Windust  as 
distinguiahed  from  the  defendant  Tibbits.  It  will  be 
convenient  to  postpone  the  discussion  of  those  points 
until  we  have  dealt  with  the  main  questions  of  law 
raised  on  behalf  of  both  prisoners. 

It  was  not  attempted  to  be  argued  by  Mr.  Foote, 
who  appeared  as  counsel  for  both  defendants,  that  the 
pnblicatiion  of  such  articles  was  lawful,  and  that  the 
persons  publishing  such  articles  could  not  be  punished. 
On  tlie  contrary,  he  contended  that  the  publication  of 
such  articles  was  a  contempt  of  court,  and  could  only 
properly  be  punished  as  such  either  by  summaiv  pxo- 
oeeoings  or  indictment  for  contempt.     He  tuzther 


urged  that  there  was  no  endence  of  any  intention  on 
the  part  of  either  of  the  defendants  to  prevent  or 
intenere  with  the  course  of  justice,  and  that  any 
inference,  which  might  otherwise  be  drawn  from  the 
contents  of  the  artides  that  they  were  calculated  to 
prevent  or  ioterfere  with  the  course  of  justice,  was 
negatived  by  the  fact  that  the  defendants  Allport 
and  (Hiappell  had  been  subsequently  convicted.  That 
the  pubhshing  of  such  articles  dia  constitute  a  con- 
tempt of  court  and  would  be  punished  as  such,  is  well 
established.  One  of  the  sorts  of  contempt  enumerated 
by  Lord  Hardwicke,  L.C.,  in  the  year  1742  (2  Atk«  471} 
is  prejudichig  mankind  against  persons  before  the 
case  was  heara,  and  he  addM  these  important  words : 
"Thmw  cannot  be  anything  of  greater  consequence 
than  to  keep  Uie  streams  of  justice  dear  and  pure  that 
parties  mav  proceed  with  safety  both  to  themselves 
and  their  (maracters."  The  case  of  Bex  v.  JoUiffe  shows 
that  a  criminal  information  lay  for  distributing  in  the 
assize  town,  before  the  trial  at  ^Mt  PrttM,  handbills 
reflecting  on  the  conduct  of  a  prosecutor,  and,  in  the 
course  of  his  judgment.  Lord  Kenyon,  in  that  case,  4 
T.  B.,  at  p.  289,  made  the  following  very  relevant  ob- 
servations : ' '  Now  it  is  impossible  for  any  man  to  doubt 
whether  or  not  the  publication  of  these  papers  be  an 
offence.  Even  the  charge  on  the  prosecutor  would  of 
itself  warrant  us  to  grant  the  information,  but  that  is 
a  minor  o£Fence  when  compared  with  ttiat  of  publish- 
ing the  papers  in  question  during  the  pendency  of  the 
cause  at  the  assizes  and  in  the  hour  of  triaL  It  is  the 
pride  of  the  constitution  of  this  ootuitry  that  all 
causes  should  be  decided  by  jurors,  who  are  chosen  in 
a  manner  which  excludes  all  possibdity  of  bias,  and 
who  are  chosen  by  ballot  in  order  to  prevent  any 
possibility  of  their  being  tampered  with.  But  if  an 
individuu  can  break  down  any  of  the  safeguards 
which  the  constitution  has  so  wisely  and  so  cautiously 
erected,  hj  poisoning  the  minds  of  the  jury  at  a  time 
when  they  are  called  upon  to  decide,  he  wUl  stab  the 
administration  of  justice  in  its  most  vital  parts.  And, 
therefore,  I  cannot  forbear  saying  that  if  the  publica- 
tion be  brought  home  to  the  defendant  he  has  been 
guilty  of  a  crime  of  the  greatest  enormity."  Again, 
in  the  case  of  Bex  v.  Fisher^  the  printer,  publisher, 
and  editor  were  convicted  for  publishing  a  scandalous 
defamatory  and  malicious  liM,  intended  to  injure 
one  Biohard  Stephenson,  charged  with  assault,  and 
deprive  him  of  the  be neflt  of  an  impartial  trial  **  and 
to  injure  and  prejudice  him  in  the  minds  of  the 
liege  subjects  of  our  Lord  the  King  and  to  cause 
it  to  be  believed  that  he  was  guilty  of  the  said 
assault  and  thereby  to  prevent  the  administration  of 
justice  and  to  deprive  the  said  Bichard  Stephenson 
of  an  impartial  trial.'*  It  was  urged  on  behalf 
of  the  defendants  that  this  was  an  indictment 
for  libel,  and  that,  therefore,  it  was  no  authori^ 
for  tiie  indictment  in  the  present^  case.  But,  if 
the  judgment  of  Lord  Ellenborough  is  examined,  it 
will  be  noted  that  the  main  ground  of  the  judgment 
is  that  Uie  publication  would  tend  to  pervert  the  public 
mind  and  diiturb  the  course  of  justice  and  there- 
fore be  illegal,  and  we  cannot  doubt  that,  if  the 
attempt  so  to  do  be  made,  or  means  taken,  the  natural 
effect  of  which  would  be  to  create  a  widespread  pre- 
jadtoe  against  persons  about  to  take  their  trial,  an 
offlsnce  nas  been  committed,  whatever  the  means 
adopted,  provided  there  be  not  some  legal  justifica- 
tion for  tne  course  pursued.  Tne  case  of  Bex  v. 
WilliamB,  2  L.  J.  K  B.  30,  is  another  distinct  authority 
for  the  same  view,  in  which  it  was  laid  down  that  any 
attempt  whatever  to  publicly  prejudge  a  criminal  case, 
whether  by  a  detail  of  the  evidence  or  by  a  com- 
ment, or  by  a  theatricd  exhibition,  is  an  offence 
against  public  justice  and  a  serious  misdemeanour. 
Tlie  publication  oi  proceedings  publicly  held  in  a 
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oourt  of  juBtioe,  if  fair  and  aoonrate,  has  now  the 
protection  of  the  Law  of  Libel  Amendment  Act,  1888 
(51  &  52  Yicfc.  c  64),  8.  3.  The  law.as  laid  down  in 
the  older  cases  to  which  we  have  referred  was  sum- 
marized by  Blackburn,  J.,  in  Skipworth'a,  cctae,  L.  B. 
9  Q.  B«,  at  p.  232,  and  with  reference  to  the  objection 
that  the  more  proper  proceeding  diould  be  by  pro- 
oeediogs  for  contempt  of  court,  we  would  refer  to  th« 
judmnent  of  the  court  in  Reg,  v.  Gray,  48  W.  E.  474, 
[1900]  2  Q.  B.  36,  at  p.  41,  from  which  it  clearly 
appears  that  in  many  cases  it  is  preferable  to  proceed 
by  information  or  indictment  rather  than  by  motion 
for  contempt.  We  have  no  doubt  whatever  that 
the  publication  of  the  articles  in  .this  case,  at  the 
time  when  and  under  the .  circumstances  in  which 
they  were  published,  constitutes  a  criminal  offence 
by  whomsoever  they  were  published.  We  think  that 
the  facts,  which  bring  the  incriminated  articles 
within  the  category  of  misdemeanour,  abundantly 
appear  upon  the  face  of  each  count,  and  that,  under 
the  circumstances,  it  is  perfectly  immaterial  whether 
the  artidee  be  described  and  charged  as  libels  or 
contempt  or  not.  "VHth  reference  to  ^e  argument, 
with  which  we  were  pressed,  that  thero  was  no 
evidence  of  any  intention  to  pervort  the  course  of 
justice,  we  are  clearly  of  opinion,  for  the  reasons 
given  in  the  authorities  to  which  we  have  referred, 
that  this  is  one  of  the  cases  in  which  the  intent  may 
properly  be  inferred  from  the  articles  themselves  and 
the  circumstances  under  which  they  were  published. 
It  would,  indeed,  be  far-fetched  to  infer  that  the 
articles  were  likely  to  have  any  effect  upon  Uie  mind 
of  either  magistrate  or  judge,  but  the  essence  of  the 
offence  is  the  conduct  calculated  to  produce,  so  to 
speak,  an  atmosphere  of  prejudice  in  the  midit  of 
which  the  proceedings  must  go  on.  Publications  of 
that  character  have  been  punished  over  and  over 
again  as  contempts  of  court,  when  the  legal  pro- 
ceedings pendiog  did  not  involve  trial  by  jury,  and 
when  no  one  would  imagine  that  the  mind  of  the 
magistrates  or  judges  charged  with  the  case  would  or 
could  be  induced  thereby  to  swerve  from  the  straight 
course.  The  offence  is  much  worse  where  trial  by 
jury  is  about  to  take  place,  but  it  certainly  is  not 
coimned  to  such  oases.  We  further  think  that,  if  the 
articles  are  in  the  opinion  of  the  jury  calculated  to 
interfere  with  the  course  of  justice  or  pervert  the  minds 
of  the  magistrate  or  of  the  jurors,  tibe  persons  pub- 
lishing are  criminally  responsible :  see  Beg.  v.  Chrant, 
We  are  also  of  opinion  that  the  fact  that  Allport 
and  Ghappell,  the  persons  referred  to,  were  sub- 
sequently convicted  can  have  no  weight  in  the  dedsion 
of  the  question  now  before  us.  To  give  effect  to  such 
a  consideration  would  involve  the  consequence  that 
the  fact  of  a  conviction,  tiiongh  resulting,  either 
wholly  or.in  part,  from  tkeir  influence  upon  uie  minds 
of  the  jurors  at  the  trial  of  such  articles  as  these, 
justified  their  publication.  This  is  an  argument  which 
we  need  scarcely  say  reduces  the  position  almost  to  an 
absurdity,  and,  indeed,  its  chief  foundation  would 
api)ear  to  be  a  confusion  between  the  course  of  justice 
and  the  result  arrived  at.  I  wUl  add  only  this.  A 
person  accused  of  crime  in  this  country  can  properly 
be  convicted  in  a  court  of  justice  only  upon  evidence 
which  is  legally  admissible  and  whidi  is  adduced  at 
his  trial  in  legal  form  or  shape.  Assume  the  accused 
to  be  really  guilty  of  the  offence  charged  against  him. 
The  due  course  of  law  and  justice  is  perverted  and 
obstructed  nevertheless  if  tiiose  who  have  to  try  him 
are  induced  to  approach  the  question  of  his  guilt 
or  innocence  with  minds  into  whidi  prejudice  has 
been  instilled  by  published  assertions  of  his  guilt 
or  imputations  against  his  life  and  character  to 
which  the  laws  of  the  land  refuse  admissibility  as 
evidence.    Mr,  Foote  attempted  to  restrict  conspiracy 


to  matters  germane,  at  least  to  those  referred  to  in  tiie 
Statute  de  Gonspiratoribus  (33  Edw.  1).  It  is  obvious, 
however,  that  the  statute  is  not  given  an  ezhauitiTe 
definition,  and  other  matters  beyond  those  enumerated 
in  that  statute  have  been'  adjudged  over  and  over 
again  to  be  the  subjects  of  criminal  conspiracies. 
As  to  the  expressions  of  Willes,  J.,  in  Mulcahy  t. 
Reg.,  L.  B.  3  H.  L.,  at  p.  317,  upon  which  Mr. 
Foote  insisted  so  much,  it  is  plain  that  Willes,  J., 
was  speaking  of  a  case  in  which  the  criminal  intention 
had  not  been  carried  into  effect,  and  he  says  that  in 
such  a  case  the  very  promise  to  do  it — saoh  a  promise 
as  would  be  binding  £f  for  a  lawful  purpose — is  an  sot 
which  ne^tives  the  suggestion  that  the  matter  rests 
in  intention  only,  ae  never  said  that  when  the 
unlawful  purpose  has  been  carried  out  no  indictment 
for  conspiracy  can  be  maintained  unless  the  concerted 
action  has  been  preceded  by  such  a  contract  between 
the  conspirators  as,  if  the  purpose  had  been  lawful, 
would  have  given  ground  for  a  lawsuit.  His  definition 
is  not  of  conspiracy,  but  of  the  kind  of  conduct  which 
is  sufficient  to  make  the  concerted  action  pass  from 
the  stage  of  intention  into  that  of  action. 

We  have  now  only  to  consider  the  special  pointi 
which  were  taken  on  behalf  of  the  defendant  Windust 
as  regards  the  first  six  counts,  and  as  regards  both 
the  defendants  in  regard  to  the  conspiracy  counts. 
We  agree  that  in  such  a  case  some  evidence  must  be 
given  that  the  defendants  were  really  parties  to  the 
publication  complained  of :  see  Reg,  v.  Holbrook,  26 
W.  E.  144,  3  a  B.  D.  60,  27  W.  E.  313,  4  a  B.  D. 
42.    The  evidence  against  Windust  submitted  to  the 
jury,    as    appears    from   the   case   stated,    was  si 
follows :  That  in  1897  he  was  the  crime  investigator 
of  the  WeeJcl^  Dispatch  and  was  engaged  in  June  of 
that  year  in  mvestigating  a  case  then  pending  at  the 
South   London   Sessions.     That  on  several  of  the 
occasions  when  Allport  and  Ghappell  were  before  the 
magistrates  Windust  was  present   in  court  taking 
notes  of  the  proceedings.    He  was  seen  on  the  2na 
of  May,  1901,  at  the  office  of  the  Weekly  DUpakh, 
and  the  articles  in  question  purported  to  be  written 
by   the  special   crime   investigator   of   the   paper. 
Under  the  circumstances  we  are  of  opinion  that  there 
was  evidence  to  leave  to  the  jury  that  Windust  was 
party  to,  and  concurred  in,  the  publication  of  the 
articles  and  was  an  accessory  before  the  fact.    As 
regards  Tibbits,  it  was  proved  that  he  was  the  editor 
of  the  Weekly  Dispatch  at  the  time  of  the  publications. 
He  afterwards  placed  himself  as  such  editor  in  com- 
munication witn  the  Director  of  Public  Prosecutions 
respecting  the  inquiries  which  were  being  made  at 
Bristol  as  to  the  publication  of  papers.    The  articles 
formed  an  important  part  of  the  issues  of  the  paper 
in  question,  and  we  think  tiliat  in  his  case  there  was 
clearly  evidence  to  be  submitted  to  the  jury.     It 
remains  only  to  consider  the  conspiracy  counts,  on 
whicn  the  defendants  were  also  found  guilty.    IqM' 
much  as  they  were  also  convicted  on  the  other  counts 
the  point  is  not  very  important;  but  we  think  it 
right  to  say  that  there  was,  in  our  opinion,  evidenoe 
for  the  jury  as  to  the  conspiracy  counts  also.    Such 
articles  would  not  be  publishea  without  the  con- 
currence of   someone  at  Bristol,  and  the  person  in 
fact  editbg  the  paper,  and  we  are  of  opinion  that 
there  was  evidence  to  go  to  the  jury  on  which  th^ 
might    properly    draw    the   conclusion    that    the 
defendants  combined  for  the  purpose  of  publishing 
the  articles  in  question.    For  the  above  reasons^^ 
think  the  conviction  should  be  affirmed  as  agaiiut 
both  defendants. 

Solicitors  for  the  accused,  Mellor,  Smith,  dt  May; 
The  Director  of  Public  ProeeeuHona,  for  the  Grown. 
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Appeal.  \ 

(Collins,  M.R.,  and  Stirliog  > 

and  Mathev,  L.JJ.)         ) 

Cattermole  v.   Atlantic  Transport   Co. 

(Limited),  (a.) 

Master  and  servant-^ Employer^ a  liability — Accident — 
Ctimpenaation — ** Factory*' — Ship  in  wet  dock ^ Coats 
— Action  under  Employers*  Liability  Act,  1880  — 
Action  dismiaaed — Compenaation  aaseaaed  under  Work- 
men*a  Oompenaation  Act,  1897 — County  Courta  Act, 
1888  (51  <k  52  Vict,  c.  43),  aa.  113.  IQe^Factory  and 
Workshop  Act,  1895  (58  <ft  59  Vict,  c.  37),  a.  23— 
Workmen*a  Compenaation  Act,  1897  (60  tC-  61  Vict.  c. 
37),  0.  1,  sub-section  4  ;  s.  ^  ;  Schedule  II ,  cl.  6,  10. 

A  workman  was  killed  while  employed  on  a  ship  lying 
in  a  wet  dock*  An  cKtion  by  hia  widow  under  the 
Employers*  Liability  Act,  1880.  waa  diamiaaid,  and  the 
county  court  judge,  upon  the  plaintiff'a  application, 
assessed  compenaation,  under  auction  1,  aub-aection  4.  o/ 
the  Workmen'a  Compenaation  Ad,  1897,  holding  that  the 
deeecued  man  a  employment  at  the  time  of  the  accident 
was  on,  in,  or  about  a  **  factory  **  within  aection  7  of  the 
Act,  and  he  gave  the  plaintiff  the  coata  of  and  incident  to 
the  proceedivga 

Held,  (1)  that  the  employment  being  on  a  ahip  in  a 
dock  woA  employment  in  a  ^^  factory  **  within  the  mean- 
ing  of  the  Act;  and  (2)  that  the  county  court  judge  had 
power  to  give  the  plaintiff  the  coata  of  the  proceedinga, 

Appeil  from  the  deoision  of  the  jadge  of  the  Bow 
County  Court,  asses* log  compensation  uoder  the 
Workmen's  Compensation  Act,  1897. 

The  plaintiff  wai  the  widotr  of  a  deceased  work- 
maD,  who  at  the  time  of  the  accident  causiog  his 
death  was  in  the  employment  of  the  defendants. 

The  Minnesota,  a  steamship  beloogiog  to  the 
defendants,  was  alongside  the  north  quay  of  the  West 
India  Docks.  She  was  taking  in,  at  No.  2  hold,  a 
cszgo  of  lime  from  a  schooner  lying  alongside  of  her. 
She  was  also  taking  in  cargo  from  the  quay  at  her 
o'her  holds.  The  defeodantd  were  themselves  loadiog 
the  ship  by  their  own  men.  The  deceased  man  was 
employed  by  them  in  No.  2  hold  in  assisting  to  take 
in  cargo  from  the  schooner  when  he  was  kill^  by  an 
accident. 

An  action  was  brouffht  by  the  plaintiff  under  the 
Employers'  Liability  Act,  1880,  but  the  cmnty  court 
judge  held  that  the  defendants  were  not  liable  under 
that  Act,  and  dismissed  the  action. 

Application  was  then  made  to  him  under  section  1, 
sub-section  4,  of  the  Workmen's  Compensation  Act, 
1897,  to  assess  the  compensation  payable. 

The  judge  thereupon  proceeded  to  do  so,  and  held 
that  the  deceased  man,  being  employed  in  a  ship 
lying  in  a  dock,  was  employed  in  or  about  a 
"  fact  or  J."  He  assessed  the  amount  of  compens  ition 
at  £234,  and  gave  the  plaintiff  the  costs  "of  and 
incident  to  these  prooeedicgi ." 

The  defendants  appealed. 

B,  D  Kilbum,  for  the  defendants. — The  employ- 
ment of  the  deceased  man  on  the  ship  was  not  employ- 
ment on,  in,  or  about  a  dock  within  the  meaning  of 
section  23  of  the  Factory  and  Workshop  Act,  1895, 
and  therefore  the  employment  was  not  in  a  "  factory  " 
within  section  7  of  the  Workmen's  Compensation  Act, 
1897.  In  Baine  v.  Jobaon,  49  W.  R.  705,  [1901]  A.  0. 
404,  it  was  h«ld  that  a  workman  employed  upon  a 
ship,  which  was  in  a  dry  dock  for  the  purpose  of  bf  ing 

(ff.)  Reported  by  W.  P.  Barry,  Esq.,  Barrister- 
Law. 


repaired,  was  employed  in  a  "factory"  within  the 
meaning  of  section  7.      Taere,   however,   the  ship 
really  formed  part  of  the  dry  dock  and  physically 
occupied  it.     In  this  case  the  ship,  being   afloat, 
remained  a  separate  entity,  and  formed  no  part  of  the 
doc^.     [Qe  also  referred  to  Flowera  v.  Chambera,  47 
W.  R.  513.  [1899]  2  Q.  B.  142;   Woodhamv,  Atlantic 
Transport  Co,,  47  W.    R.   105,    [1899]  1   Q.   B.  15; 
Henncaaey  v.  McCabe,  48  W,  R.  231,  [1900]   1  Q.  B. 
491 ;  Spencer  v.  Livett,  Frank,  &  Son,  48  W.  R.  323, 
[1900]   1  a  B.  498 ;  Stuart  v.  Nixon,  49  W.  R.  636, 
[1901J  A.  C.  79.]    Secondly,  the  county  court  judgA 
had  no  po«^f-r  to  give  any  costs  when  he  ssseesed 
compensation  under  leotion  1,  sub-section  4,  of  the 
Act  of    1897.     The   action   under   the  Employers' 
LiabiUry  Act,  1880.  was  dismissed,  and  therefore  he 
had  no  power  to  give  the  plaintiff  the  costs  of  the 
action  :  Foster  v.  Oreat  Western  Railway  Co,,  30  W.  R. 
398,  8  Q  B.  D.  515.    Nor  had  he  any  power  to  give 
any  costs  in  re8p«*ct  of  the  assessment  of  compensation 
under  the  Act  of  1897.    There  is  no  power  to  give 
costs  unless  by  virtue  of  some  statate.     The  pro- 
cedure  under   section    1,    sub-section  4,  is  a  new 
urocedure,  and  that  section  gives  i»o  power  to  the 
judge  to  allow  costs.    Schedule  II.,  clauie  6,  does  not 
apply,  because  there  was  no  arbitration.    Clause  3 
does  not  give  the  judge  jurisdiction,  because  Schedule 
II.  only  applies  to  an^  matter  which  under  the  Act 
is  to  be  settied  by  arbitration.    That  schedule  does 
not  apply  to  a  county  court  judge  sitting  to  hear  an 
action  under    the   Employers'   Liability    Act.     By 
section  1,  sub- section  2  {b),  a  workman  must  elect 
whether  he  will  take  proceedings  under  the  Act  or 
independently  of  the  Act.     He  cannot  take  both: 
Edwarda  v.  Godfrey,  47  W.  R.  551,  [1899]  2  Q.  B. 
333.    Here  the  workman  elected  to  proceed  inde- 
pendenUy  of  the  Act,  and  therefore  the  assessment 
of  compensation  under  section  1,  sub-section  4,  was 
not  in  an  arbitration  **  under  the  Act"    It  is  only 
in  mercy  to  him  that  the  judge  is  allowed  to  assess 
compensation.      In   Sktgga  v.  Keen,  1   Minton-Sen- 
house  W.  C.   C.   35,    Rigby,    L.J.,  expressed    the 
opinion  that  the  judge  in  such  a  esse  had  no  power 
to  give  costs.    Tnat  is  the  true  view. 

W.  B.  Yates  (IF.  Lynden  Bell  with  him),  for  the 
plaintiff,  was  only  called  upon  to  argue  the  second  point. 
Schedule  II.,  clause  6,  gives  the  arbitrator  discretion 
over  the  costs  of  and  incident  to  the  arbitration. 
The  assessment  of  ompensation  here  under  section 
1.  sub-section  4,  wa*  in  fact  an  arbitration:  per  Lord 
Shand  in  Hoddinott  v.  Newtm,  Chambera,  <Jk  Co.,  49 
W.  R.  380,  at  p.  382,  [1901]  A.  C.  49.  The 
judge  bad  dismissed  the  action,  and  he  then  became 
an  arbitrator  to  assess  compensation  under  the  Act  of 
1897.  There  is  nothing  in  section  1,  sub-section  4, 
to  cut  down  this  power  of  the  judge  sitting  as 
arbitrator. 

B.  D.  Kilbum  replied. 

Cur.  adv.  vult. 


Nov.    25. — ^Stibling,    L.J.,    read    the   following 

i'ndgment,  in  which  Ooluns,  M.R.,  and  Mathew, 
\».J,,  concurred :  This  is  an  appeal  of  the  Atlantic 
Transport  Co.  from  an  award  made  by  the  judge  of 
the  Bow  County  Court  under  section  1 ,  sub-section 
4,  of  the  Workmen's  Compensation  Act,  1897,  conse- 
quent on  the  failure  of  an  action  bi  ought  again*  t  the 
company  in  the  county  court  under  the  Employers' 
Liability  Act,  1880,  and  Lord  Campbell's  Act.  This 
action  was  brought  by  Mary  Cattermole,  the  widow 
of  a  workman,  in  respect  of  a  fatal  injury  by  accident 
caused  to  the  workman  in  the  course  of  his  employ- 
ment on  board  the  company's  steamship  Minnesota, 
At  the  time  of  the  accident  this  ship  was  lying  in 
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the  West  India  Docks  aloDgside  one  of  the  quays, 
and  was  taking  in  cargo  partly  from  the  quay  and 
partly  from  a  schooner  which  lay  alongside  the 
steamer  in  the  dock.  The  judge  determined  that  the 
injury  in  respect  of  which  the  plaintiff  claimed 
damages  in  ihe  action  was  one  for  which  the 
defendants  were  not  liable  in  the  action,  but 
that  the  defendants  would  have  been  liable  to 
pay  compensation  in  respect  of  such  injury  under  the 
Workmen's  Compensation  Act,  1897  ;  and  thereupo  i, 
at  the  request  of  the  plaintiff,  he  proceeded  to 
assess  the  compensation  which  the  company  would 
have  been  liable  to  p^y  uuder  th*t  Acfr.  He  assessed 
such  compensation  at  the  sum  of  £234,  and  ordered 
the  defendants  to  pay  the  plaintiff's  costs  of  and 
incident  to  the  procpedings.  Two  points  were  raised 
fin  the  appeal.  Fir*t,  that  the  workman  was  n  >t 
employed  on,  in,  or  about  a  factory  within  th« 
meaning  of  the  Woikmen's  Compensation  Act,  1897  ; 
BPcondly,  that  the  judg«  h-^d  no  power  to  give  the 
I>laintiff  any  coKts  of  the  pn  ceeding*. 

As  to  the  iirst  pomt,  the  question  is  whether  we 
ought  to  follow  the  decision  of  this  court  iu  Flowers 
V.  Chambers,  or  that  of  the  House  of  Lords  in  Bair^e 
V.  Johson.  In  Flowers  v.  Chambers  it  w-iS  held  by  this 
court  that  a  workman  employed  on  a  ship  lying  in  a 
wet  dock  was  not  employed  on,  in.  or  about  a  dock 
within  the  meaning  of  the  Act.  In  RaiTie  v.  Jobson 
the  House  of  Lords  determined  that  a  workman 
employed  on  a  ship  lying  in  a  dry  dock  was  employed 
on,  in,  or  about  a  dock  within  the  meaning  of  the 
same  Act.  Now,  the  Act  >peaks  of  a  dock  in  general 
terms,  without  rf^ference  to  whether  it  U  wet  or  dry  ; 
2)rimd  facie,  therefore,  the  two  decisions  are 
inconsistent,  and  that  of  the  House  of  Lords 
ought  to  be  followed.  Tnii  view  is  confirmed  when 
th»i  ratio  decidendi  in  the  two  ca«es  is  examined.  In 
Flowers  v.  Chambers  the  late  Master  of  the  Bolls 
said :  *•  If  the  Legislature  had  intended  that  ships 
should  be  brought  within  the  purview  of  the  Act,  it 
would  have  been  perfectly  simple  to  have  put  the 
word  '  ship '  in  the  section ;  they  have,  however, 
chosen  words  expressive  of  certain  localities  to  which 
the  application  of  tlie  Act  is  limited,  and  a  ship  is 
not  on«  of  them."  On  the  other  hand,  in  Baine  v. 
Jobson  the  Lord  Chancellor  says :  **  I  am  not  able  at 
present  to  follow  the  train  of  reasoning  by  which  the 
rei.pondent«  sought  to  suggest  that  because  the 
wooden  structure,  which  was  inside  the  dock  and  to 
which  the  work  was  being  applied,  was  a  ship  which 
when  floated  into  the  sea  would  be  capable  of  being 
treated  as  a  separate  entity  and  would  be  free  from 
the  operation  of  the  Act  generally,  that  conveys  to 
the  dock  in  which  the  ship  is  placed  the  immunity 
which  the  ship  itself  would  possess  if  sailing  upon 
tUe  high  seas."  In  my  opinion  the  decision  of  the 
learned  judge  on  this  point  cannot  be  disturbed. 

The  second  point  raises  a  question  which  was  left 
undecided    by  this  court  in  Skeggs   v.    iTeen— viz., 
whether  the  judge  had  power  to  give  the  unsuccessful 
plamtiff  any  costs  upon  the  assessment  of  compensation 
under  section  1,  sub-section  4,  of  the  Act.    The  effect 
of   section  1,  sub- section  2(6),  of  the  Workmen's 
Compensation   Act,  1897,   is  to   compel  the  work- 
man   to     elect     whether     he     will     claim     com- 
pensation  under   the   Act   or   take  such   proceed- 
ings M  were  open  to  him  before  the   Act.     If  he 
adopts  the  latter  course  ha  cannot  make  any.  claim 
under  the  Act  except  by  virtue  of  section  1,  sub- 
section 4,  of  the  Act:  see  Edwards  v.  Godfrey.    That 
sub-section  provides  that  if  an  action  is  brought  to 
recover  damages  independently  of  the  Act  for  injury 
caused  by  any  accident,  and  it  is  determined  in  such 
action  that  the  injury  is  one  for  which  the  employer 
is  not  liable  in  such  action,  but  that  he  would  have 


been  liable  to  pay  compensation  und=r  the  provinmi 
of  the  Act,  the  action  shall  be  dismisacd;  '*  but  the 
court  in  which  the  action  is  tried  shall,  if  the  plaintiff 
shall  so  choose,  proceed  to  assess  such  compensatioD, 
and  shall  be  at  liberty  to  deduct  from  auch  oompenia- 
tion  all  the  costs,  which,  in  its  judgment,  have  beea 
caused  by  the  plaintiff  brinsing  the  action  instead  of 
proceeding  under  this  Act.  *    The  snb -section  goei 
on  to  direct  that  the  compensation  awarded  and  tbe 
direotionf  a*i  to  deduction  of  cos^s  are  to  be  emhodied 
in  a  certificate  which  is  to  have  the  fo  ce  and  t  ffect  of 
an  award  under  the  Act,  but  saysnothi'  g  further  as  to 
the  costs ;  acid  it  is  contended  that  the  power  of  tba 
judge  to  deal  with  compensation  is  entirely  derired 
from  this  section,  and  cannot  extend  beyond  what  is 
thereby  expressly  onf erred.   In  Skeggs  v.  Keen  Bigby, 
L  J.,  stated  that  the  inclination  of  his  opinion  was  to 
that  efft^ct,  but  neither  he  nor  any  of  the  members  of  the 
courc  gave  a  decision  on  the  poi>t.     If  this  contta;ti)U 
be  well  founded,  tbe  result  will  be  that  the  worknum 
not  only  will  be  liable  to  have  all  costs  caused  by  hii 
bringing  the  action  instead  of  proceeding  under  the 
Act  deducted  from  the  compensation,  but  will  h»ve  to 
bear  all  his  own  costs,  although  successful  in  recover- 
lug  compensation ;  whereas,  ace  trding  to  the  ordina'j 
pr-tctice  as  regards  costs,  he  ought  to  have  the  008ti 
ot  successful  proceedings  except  in  so  far  as  such  are 
increased  by  any  part  of  those  proceedings  which  faiU, 
and  ought  to  bear  all  costs  occas'oned  by  sucn  failure. 
It  is  true  that  in  the  Workmen'^  Compeusation  Act 
itself  (Schedule  IL,  clause  6)  express    provision  u 
made  for  the  costs  o(    procaedings  by  arbitration 
under  the  Act ;    but  here  the  Legislature  is  dealing 
with  proceedibgs  in,  and  consequent  on,  an  action 
over  the  costs  of  which  the  court  which   tries  tlie 
action  would  have  full  control  by  the  exercise  of  itt 
ordinary   jurisdiction.      It    will    be   observed   that 
section  1,  sub-section  4,  treats  such  an  action  as  cite 
in  which  it  may  be  determined  both  that  ttieempl'>)ef 
fs  lot  liable  for  damag<>s,  and  a' so  th«t  he  would 
have  been  liabie  lo  pay  cooipensation  under  the  pro- 
visions of  the  Act ;  evidence  as  to  the  liability  uuder 
the  Act  may  therefore  b-^  adduce!  iu  the  ajtion.    The 
sub-section  does  not,  iude  d,  refer  to  the  assess  uent 
of  compensation  as  being  made  in  the  action,  but  such 
assessment  certainly  arises  out  of  and  is  consequent 
upon  it ;  and  it  would  be  a  refined  disti action  to  hold 
that,  while  the  determination  of  the  liability  to  psj 
compensation  is  a  proceeding  in  the  action,  the  assess- 
ment of  the  amount  is  not.    In  my  judgoient  the 
effect  of  the  sub-section  is  to  leave  the  court  in  which 
the  action  is  tried  fuU  liberty  to  exercise  any  power  of 
awarding  costs  which  it  may  have  in  the  action,  aud 
to  confer  the  additional  power  of  deducting^  from  the 
compensation  costs  caused  by  the  plaintiff  bringing 
the  action  instead  of  proceeding  under  the  Act.    Such 
costs,  it  may  be  observed,  do  not  necessarily  include 
all  the  costs  of  the  action.    In  general  the  court  to 
try  such  actions  is  a  couuty  court.    By  section  113  of 
the  County  Cour's  Act,  1888,  aU  the  costs  of  any 
action  or  matter  in  a  county  court,  not  otherwise  pro- 
V  df  d  for  by  that  Act,  are  to  be  paid  by  or  apportioned 
between  the  parties  in  such  manner  as  the  court  shall 
think  just,  and  in  default  of  any  special  direction  are 
to  abide  the  event.     By  section  186  '*  action    .    •    * 
shall  mean  every  proceeding  in  the  cAmrt  which  mty 
be  commenced  as  prescribed  by  plaint  *  * ;  and  "  mftt<er 
shall  mean  every  proceeding   in  the    court  which 
may  be  commenced  as  prescribed  otherwise  than  hy 
plaint";  and  *' pref>cribed  shall  mean  prescribed  by 
the  County  Court  Kules  for  the  time  being."    By 
Schedule  II. ,  clause  10,  of  the  Workmen's  Comp|eD8A- 
tion  Act,    1897,  the  duty  of  a  county  court  ja<JgJ 
under  this  Act  is,  subject  to  rules  of  court,  to  be  ptf* 
of  the  duties  of  the  county  ooort.  I  think  that  und«f 
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these  enaotments  the  oounty  oonrt  judge  bss  power  to 
deal  with  the  costs  of  the  action  iDolnmng  the 
proeeedingB  for  the  assessment  of  oompen-ation  under 
section  1,  snb->eot]on  4,  of  the  Workmen's  Compensa- 
tion Act,  1897.  If  the  court  in  which  the  action  is 
trif-d  be  the  High  Court  (as  may  bn  the  case  where  the 
action  is  originally  brought  in  the  High  Court,  or 
where,  being  originally  brought  in  the  oounty  court, 
it  is  tiunsfemd  to  the  High  Court — see,  for  example 
feo*:*on  6  of  the  Employers'  Liability  Act,  1880) 
the  High  Court  has  full  power  to  deal  with  conts 
no  dor  section  5  of  the  Juaioature  Act,  1890.  The 
learoel  judge  has  dismissed  the  action,  but  has 
ordered  the  defendants  to  pay  all  the  costs  of  the 
proceedings,  and  has  not  ordered  any  costs  to  be 
deducted  from  the  compensation.  In  general  this 
wnnld  not  be  right;  but  such  an  order  may  be 
juattlled  by  special  circumstances,  as  if,  for  example, 
the  jndge  were  satisfied  that  no  costs  had  been  caused 
by  the  plaintiff  brioging  an  action  instead  of 
proceeding  under  the  Act.  This  matter  is  one  within 
toe  discretioa  of  the  judge ;  it  has  not  been  shown 
that  the  judge  exercised  his  discretion  on  a  wrong 
principle;  and  in  the  result  the  appeal  fails,  and 
most  be  dismissed  with  costs. 

Appeal  dismissed. 

Solicitor  for  the  plaintiff,  B.  H.  Ward. 

Solicitors  for  the  defendants,  Holman,   Birdwood, 
A  Co. 


Appeal. 
(OoUios,  M.R.,  and  Stirling  and 
Mathew,  L.J  J.) 
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Bllib  v.  William  Cory  &  Son  (Limited),  (a.) 

Master  and  servant — Employers*  liability — Accident — 
Compensation  —  "Wharf** — F<ictory  and  Workshop 
Act,  1895(68  &  69  Vict.  c.  37),  s.  2S— Workmen's 
Compensation  Act,  1897  (60  &  61  Vict.  c.  37),  s.  7. 

A  workman  was  injured  by  an  accident  while  employed 
in  the  hold  of  a  ship,  which  vms  lying  alongside  a  float" 
ing  structure  in  the  Thames,  assisting  in  the  unlocuiing 
of  the  ship.  The  structure  vkls  moored  in  the  river  by 
chains  fastened  to  piles  driven  into  the  bed  of  the  river, 
and  was  used  as  a  place  where  cargoes  were  loaded  and 
discharged.  There  was  no  connection  or  communication 
with  the  shore  except  by  means  of  boats. 

Seld,  that  the  structure  was  a  wharf  within  the  mean- 
ing of  section  23  of  the  Factory  and  Workshop  Act,  1895, 
and  was  therefore  a  **  factory  **  within  section  7  of  the 
Workmen's  Compensation  Act,  1897. 

Appeal  from  an  award  of  the  judge  of  the  Woolwich 
County  Court  under  the  Woricmen's  Compensation 
Act,  1897. 

Tlie  applicant  for  compensation  was  a  workman 
who  at  ttie  time  of  the  accident  was  employed  in  the 
hold  of  the  steamship  Harberton,  which  was  lying 
alongside  a  structure  in  the  Thames  called  Atlas 
No.  3. 

The  sole  quf  sHon  was  whether  the  structure  was  a 
'* wharf"  within  the  meaning  of  section  23  of  the 
Factory  and  Workshop  Act,  1895,  and  therefore  a 
"factory"  within  section  7  of  the  Workmen's  Com- 
pensation Act,  1897. 

The  structure  was  moored  in  the  Thames  off 
Charlton,  600  feet  from  the  south  shore  and  350 
yards  from  the  north  shore.  It  was  moored  by  chains 
fastened  to  piles  driven  into  the  bed  of  the  river. 

(a.)  Beported  by  W.  F.  Babby,  Esq.,  Barrister-at- 

Law, 


It  was  500  feet  long,  forty-five  feet  wide,  and  had 
a  draught  of  six  feet  six  inches,  and  was  six  feet 
above  water  level.  It  had  nine  hydraulic  cranes  with 
grabs  attached.  The  grabs  descended  into  the  hold 
of  the  coal  steamer,  and  took  automatically  a  ton 
and  a  half  of  coal.  The  hydraulic  crane  lifted  it  up 
and  turned  it  round  into  a  hopper  whf*re  it  was  auto- 
matically weighed,  and  then  passed  it  through  a 
shoot  into  a  oarge  lyiog  on  the  other  side  of  the 
structure.  There  was  a  blacksmith's  shop,  a 
carpenter's  shop,  and  a  plant  for  generatiog  electricity 
on  the  structure,  and  a  coffee  shop  for  the  men. 
There  was  no  connection  or  communication  with  the 
shore  except  by  boats.  It  was  so  moored  and  stationed 
under  the  licence  of  Thames  Conservancy. 

At  the  time  of  the  accident  the  ship  was  lying  on 
the  stream  or  liver  side  of  the  structure.  The 
applicant's  duty  was  to  to  place  the  coal  that  the 
grab  mighfc  t^e  better  get  hold  of  it.  While  he  was 
stooping,  the  grab  came  down  and  struck  him  on 
the  head  ani  injured  him. 

The  county  court  judge  held  that  the  structure  was 
not  a  "  wharf,"  and  made  an  award  in  favour  of  the 
employers. 

&e  applicant  appealed. 

Buegg,  K.O.,  and  W*  M,  Thompson,  for  the 
appHcant. — ^This  structure  U  dearly  a  wharf  within 
the  meaning  of  section  23  of  the  Factory  and 
Workshop  £s^,  1896,  and  is  therefore  a  <* factory" 
within  seiction  7  of  the  Workmen's  Compensation  Act, 
1897.  It  fulfils  all  the  functions  of  a  wharf,  the 
only  thing  being  that  it  is  not  connected  with  the 
land.    That,  however,  is  not  material. 

They  referred  to  Haddock  v.  Humphrey,  48  W.  B. 
292,  [1900]  1  Q.  B.  609. 

J,  E,  Bankes,  K,C.,  and  H.  Nield,  for  the  employers. 
— A  wharf  must  be  a  place  physically  connected  with 
the  land,  and  at  the  same  time  contiguous  to  the 
water.  That  is  the  ordinary  and  natunJ  meaning  of 
the  word,  l^ey  referred  to  the  foUowing  dictionaries : 
The  Century,  Webster's,  Chamber's,  Hunter's,  and 
Ogilvie's  Imperial. 

Collins,  M.B. — The  only  question  in  this  case  is 
whether  this  structure  is  a  "wharf"  within  the 
nieuiing  of  the  Act.  It  certainly  fulfils  most  of  thu 
primary  functions  of  a  wharf.  It  is  used  as  a  place 
for  takiog  cargo  out  of  ships  and  depositing  it 
somewhere  else.  It  is  attached  to  the  bed  of  the 
river,  though  at  a  distance  of  600  feet  from  one  shore 
and  350  yards  from  the  other.  Admittedly  it  is  a 
structure  of  such  a  nature  that,  if  it  were  capable  of 
being  reached  from  the  shore  by  a  gangway  or  other 
contrivance,  it  would  be  a  wharf.  It  is  said,  however, 
that  it  is  so  far  out  in  the  river  that  it  does  not  come 
within  the  ordinary  meaning  of  the  word  wharf.  It 
may  be  that  a  structure  of  this  kind  so  placed  was 
unknown  at  the  time  when  the  Factory  and  Workshop 
Acts  were  passed.  The  courts,  however,  must 
recoc^nize  the  progressive  developments  of  later  tmies. 
This  structure  answers  the  purposes  of  a  wharf ;  it  is 
used  as  a  wharf,  the  work  done  on  it  being  the  same 
as  that  done  on  an  ordinary  wharf ;  and  it  is  found 
to  be  so  convenient  as  a  wharf  that  it  has  been 
substituted  for  the  orc^ary  kind  of  wharf  on  the 
land.  The  trutii  is  that  the  wharf  has  now  been 
brought  to  the  ship  instead  of  bringing  the  ship  in  to 
the  land  to  the  wharf.  In  my  opinion,  it  must  be 
regftrdf  d  as  a  wharf  within  the  meaning  of  section  23 
of  the  Factory  and  Workshop  Act,  1895.  It  therefore 
comes  within  the  definition  of  *'  factory  "  in  section  7 
of  the  Workmen's  Compensation  Act,  1897.  The 
county  court  judge's  view  was  that  tliia  was  not  a 
wharf  in  the  ordinary  sense  of  the  term,  but  I  think 
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that  we  ibould  be  nodoly  narrowing  the  luei&niiig  of 
the  word  as  nsed  in  the  Act  if  we  were  to  hold  that 
this  structare  was  not  a  <*  wharf."  The  appeal, 
therefore,  must  be  allowed. 

Stirling  and  Mathew,  L.  JJ.,  concurred. 

Appeal  allowed. 

Solicitors  for  the  applicait,  Buchanan  &  Hurd, 

Solicitors  for  the  employers,  Deacon,  Oihsoriy  Medal/, 
<fe  MarriotU 


TQigt)  QCourt  of  3u0tic(. 

Chan.  Div.        )  .        ,    «   ,^    ,,>«. 

Cozens-Hardy,  J.  j  ^"«-  ^»  2,  10.  1901. 

Dixon  v.  Steel,  (a.) 

Principal  and  surety — Mortgaye—Oulhitrral  stcuriiy. 

A^  surety  has  righti  with  regard  to  collateral  security, 
even  before  he  pays  or  is  called  upon  to  pay  the  debt, 

Sommons. 

This  was  a  summons  by  a  married  woman  seekiDjC 
to  redeem  leasehold  property  which  she  had  mort- 
gaged to  secure  a  debt  of  her  husband,  which  was 
also  secured  by  mortgage  on  a  IcAsahold  houie  of  the 
husband. 

By  A  mortgage  dated  the  12th  of  January,  1894, 
John  Dixon  mortgaged  certain  property  (a)  to  Thomas 
Sti-el  to  secure  £225  and  interest. 

By  a  mortgage  dated  the  20th  of  March,  1896, 
Mrs.  Dixon  mortgaged  c<^rtain  other  property  (6) 
to  Thomas  Steel  to  secure  £275  and  intei  ei>t. 

By  a  mortgage  dated  tbe  5Lh  cf  August,  1896,  and 
made  between  John  Dixon,  Mrs.  Dixon,  and  Thomas 
Steel,  in  consideration  of  £500  advanced  by  Thomas 
Steel  to  John  Dixon,  John  Dixon  and  his  wife  jointly 
and  severally  covenanted  to  pay  the  £500  with 
interest  and  John  Dixon  as  to  property  (a)  and  Mrs. 
Dixc  n  as  to  property  (6)  charged  the  properties  with 
the  £500  and  interest,  and  Mrs.  Dixon  mortgaged 
certain  other  properties  (c)  to  Thomas  S^eel  to  secure 
the  £500  and  also  the  two  sums  of  £225  aud  £276 
secured  by  the  prior  mortgages. 

The  £500  advanced  on  this  security  had  bfen  paid 
off,  but  the  deed  was  used  again  as  security  for  a  sum 
of  £500  advanced  by  Thomas  Steel  on  the  20th  of  Apnl, 
1898 ;  it  had  never  ceased  to  be  a  further  security  for 
the  £225  and  £275. 

On  the  13th  of  June,  1899,  Meisrs.  Steel,  Maitland, 
&  Steel,  who  were  judgment  creditors  of  John  Dixon, 
obtained  equitable  execution  against  him.  Before 
this  date  they  had  been  informed  t^at  Mrs  Dixon  was 
a  surety  for  her  husband. 

On  tbe  14th  of  August,  1899,  Thomas  Steel  transferred 
all  his  mortgages  to  Messrs.  Steel,  Maitlani,  &  Steel. 
By  an  order  made  by  North,  J.,  on  the  2nd  of 
December,  1899,  on  the  application  of  Messrs.  Steel, 
Maitland,  &  Steel,  certain  inquiries  were  directed  to 
ascertain  what  was  due  under  the  judgment,  what 
interests  in  land  of  the  said  John  Dixon  had  beeu 
delivered  in  execution,  and  what  liens,  charges,  and 
incumbrances  there  were. 

The  master  made  his  certificate  dated  the  3rd  of 
April,  1900,  aud  found  tbat  the  property  delivered  in 
execntioa  was  an  equity  of  redemption  in  property 
(a),  and  that  the  incumbrances  were  the  mortgages  of 
the  12th  of  January,  1894,  and  the  5th  of  August, 
1896,  but  that  Mrs.  Dixon  claimed  to  be  party  to  the 

(o.)   Keported   by  W.   Morris   Cabtsb,   Esq., 
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mortgage  of  the  5th  of  August,  1896,  as  surety  for 
John  DixoD. 

Fursnaut  to  subsequent  orders  the  property  wu 
sold  for  £375  to  one  Thomas  Stockdalo,  who  wai 
authorized  to  pay  to  Messrs.  Steel,  Maitland,  &  Bteel, 
as  transferees  of  the  first  mortgage,  the  amount  dae 
OD  that  mortgage.  Messrs.  StMl,  Maitland,  &  Sted 
bad  since  received  the  balance  of  the  porohase-moaey, 
£130  4s.  Id.,  and  claimed  to  apply  it  towards  satis- 
faction of  their  judgment  d«^bt. 

This  action  was  commenced  by  Mrs.  Dixon  sf 
plaintiff  against  Messrs.  Steel,  Mutlaad,  &  Steel  an  1 
John  Dixuu  as  defendantf,  to  redeem  property  (c). 
and  the  only  question  was  whether  Messrs.  Steel, 
Maitland,  &  Sceel  were  justified  in  applying  tha' 
sum  towards  satisfaction  of  their  judgment  debt  or 
whether  it  ought  not  to  go  in  relief  of  Mrs.  Dlxon'i 
uiortg  •  g-», 

Micklem,  K,C,,  aud  Douglas,  for  the  p'aintiff. — The 
plaintiff  was  merely  a  surety,  and  is  entitled  to 
r^eem,  and  the  benefits  of  collateral  security  witl  bs 
given  to  the  creditor,  who  cannot  tack  a  subieqaeot 
Mcumbrance  to  his  morts^as^e  debt  to  thn  detrim'^ut 
of  th«*  surety  :  Pearl  v.  D-acon,  5  W.  B,  793.  1  Da  G 
&  J.  461  ;  Forbes  v.  Jackson.  30  W.  E.  652.  19  Co.  D. 
615  :  Ardtn  v,  Arden.  33  W.  11.  593,  29  Ch  D.  702: 
It  .1  Rou'^e  V.  Bradford  Bunking  Co.,  43  W.  R  78,  [li>94] 
A  0.  586.  Whether  the  creditor  h^d  n  t'c  tb«( 
I'.m  piidutiff  vas  ooly  a  surrtv  u  immtterial :  Overead 
Qurney^  dk  Co»  v.  Oriental  Financial  Corporation,  20 
W.  B.  253,  7  Ch.  App.  142,  L,  R,  7  H.  L  348. 

E.  W.  Martelli,  for  the  d^ftindante.— (1)  Mw. 
Dixon  was  not,  in  faor,  a  sure^.y;  (2)  if  s tie  were  a 
surety,  a  surety  is  entitled  to  the  security  held  by  the 
pfiLcipal  creditor,  but  only  if  and  when  he  pays  the 
debt:  South  v.  Bloxam,  2  Hem.  &  M.  457,  at  p.  463; 
In  re  Toogood's  Leqacy  Trusts,  61  L.  T.  R-p.  19,  38 
W.  R.  Dig.  133;  Ferguson  v,  Gibson,  L.  R.  14  Eq.  879, 
21  W.  R.  DiflT.  6 ;  aud  Hudson  v.  Cannichatl,  2  \¥.  K. 
503,  Kay  613,  at  p.  620. 

Micklem,  K.G.,  in  r?ply. 

Cozens- Habdt,  J.,  after  slatiog  the  aWd 
faccH,  read  the  following  judgment  :  The 
sum  of  £130  49.  Id.  represents  tne  equity  of 
redemption  in  (a).  Tbat  equity  of  r^-dempiiou  wtfi 
charged  together  with  (c}  with  the  £500.  As  between 
(a)  and  (c)  (a)  was  primarily  liable.  This  primary 
liability  cannot  be  affected  by  the  subsequent  incam- 
brances  created  by  the  delivery  of  (a)  in  execution. 
The  money  must  be  applied  in  partiid  satiefaotion  of 
the  £500  secured  on  (c)  the  surety's  property. 

The  case  thus  put  does  cot  seem  f  o  present  mnoh 
difficulty.  But  it  was  urged  by  Mr.  Martelli  in  las 
very  able  argument  that  ai  the  surety  has  p>id 
nothing  her  right  has  not  arisen,  and  he  relied  upon 
some  observa'ions  by  Wood,  V.C.,  in  South  v.  Bloasami 
in  suppnrt  of  his  contention.  It  U  necessary  to  con- 
sider whit  was  decided  io  that  casf". 

Anold  mortgaged  (a)  and  {b)  to  Marcon  for 
£2,S00,  his  mother  Susannah  Arnold  joining  ai  sorety 
in  the  coveoaot  for  payment.  Afcer  the  surefy'* 
death  Arnold  gave  a  further  charge  to  Maroon  on 
(a)  and  {b)  for  £600.  Subsequently  Arnold  mort- 
gaged (a)  to  the  pl>iiQtiffj  to  secure  £2,000. 

In  March,  1853,  Marcon  commenced  an  aotion 
against  the  defeadaot  Bloxam,  the  surety's  executor, 
upon  his  covenant  in  the  mortgage  deed.  Before  the 
defendant  pleaded,  Marcon  had  sold  (a)  for  a  sum  le* 
than  was  due  on  the  first  mortgage.  He  sought  to 
pay  off  his  further  charge  of  £600  out  of  this  s^^' 
The  defendant  succeeded  as  to  the  £600  but  faUed  on 
other  points.  The  court  ordered  the  defendant  to  paj 
the  balance  of  the  debt  and  interest  and  costs,  snd 


Vol.  L. 


(Deo.  tt.  1801.] 


THE  WEEKLY  REPORTER. 


138 


HlOH  OOUBT. 


In  bb  Shxjokburoh. 


High  Ooubt. 


thereupon  Si(*rc<)n  was  to  Asriga  (6)  to  the  defendant, 
and  tms  was  done :  see  Marcon  ▼.  Bhxamt  1 1  Ex.  586. 
The  defendant's  own  costs  of  ac>ion  wure  £658.  In 
1859  the  defendant  received  £2,800  ia  respect  of  (h), 
being  the  amonnt  of  two  policies  on  the  mortgagor 
Amcld's  life.  The  plaintiffs  in  1863  filed  a  bill  claim- 
ing to  have  the  balaoce  of  th^  policy- moneys  after 
payment  of  the  first  mortgage  marshalled,  so  as  to 
miuce  ffood  pro  tanio  what  had  been  t«ken  from  (a) 
towards  payment  of  the  first  mortgage.  Wood,  Y.O., 
beld  the  plaintiffs  entitled.  His  judgment  so  far  as 
matmal  was  aa  follow«  :  [Here  his  lordship  read  the 
judgment  of  Wood,  Y.C.,  practically  in  extensoJ] 
This  only  decided  that  the  surety  was  not  entitled  to 
tack  to  his  security  as  agaiost  a  second  mortgaged 
coflts  incurred  in  resisting  the  creditor's  claim,  except 
so  far  as  th«y  were  properly  incurred  for  the  benefit 
of  the  estate.  It  does  not  seem  to  me  to  have  any 
bearing  on  the  present  case.  The  observations  of 
Wood,  y.C,  must  be  read  with  reference  to  the  par- 
ticolar  point  with  which  he  was  dealiog.  It  certfunly 
ia  not  the  law  that  a  surety  has  no  rights  until  he 
pays  the  debt  due  from  his  principal. 

I  must  therefore  declare  th«t  the  £130  4s.  Id.  is  to 
be  taken  in  reduction  of  the  £500  mortgage  debt. 

I  understand  that  the  figures  are  agreed  except  as 
to  this  sum,  and  that  a  proper  tender  was  made  by  the 
plaintiff. 

The  defendAuti  other  than  John  Dixon  must  pay 
the  costs  of  the  action. 

Solicitors.  Douglas,  Ward,  Bowie,  <fe  Oo,,  for  O,  T, 
Stockdale,  Sunderland ;  Maples,  Teesdale,  db  Co  ,  for 
Steel,  MaiUand,  db  Steel,  Sunderland. 


Chan.  Div.  i  n  t.  on 

FarweU,  J.  j  ^^*-  ^O- 

In  re  Shuckbubgh. 
BoBBBTSON  V.  Shuckbubgh.  (a.) 

Will  — Appoin tme)it  — Marriage  eeUlement  —  L  Im  ita irinn 
over  on  remarriage  of  wife — Power  of  appointment  in 
husband — Appointment  referring  only  to  death  of  wife 
— Accumulated  income. 

Where  a  fund  was  settled  on  marriage  to  pay  the 
income  to  wife  for  life  reducible  to  one-half  mi  re- 
marriage, and  subject  thereto  to  children  on  attaining 
twenty-one  as  husband  should  appoint,  the  husband 
by  his  will  purported  to  exercise  the  power  of  appoint- 
ment, but  rejerred  only  to  the  death  of  his  wife.  The 
widow  having  remarried,  the  elder  son,  on  attaining 
iwenty-on^,  claimed  the  distribution  of  the  moiety  in  the 
proportion  appointed, 

Held  that,  on  the  principle  referred  to  by  Wood,  V.O., 
in  Maddisou  v.  Chapman,  4  K,  (k  J,  709,  at  p.  719. 
7  W.  B.  Ch,  Dig,  102,  the  words  which  in  form  im^ 
ported  contingency  were  to  be  read  as  equivalent  to 
"  subject  to  the  interests  previously  limited,"  and  that  the 
elder  son  v>as  entitled  to  the  appointed  share  of  the  moiety 
and  of  accumulated  income* 

Adjourned  summons. 

Under  the  settlement  dated  the  21  st  of  June,  1879, 
made  on  the  marriage  of  the  late  Sir  George  Shuck- 
burgh,  a  sum  of  £20,000  Three  per  ceat.  Bank  Annuiries 
was  brought  into  settlement  by  him,  the  trusts  bei"g 
to  pay  the  income  to  the  hutband  for  life,  and  after 
his  decease,  if  his  wife  should  survive  him,  to  her 
during  her  life  unlesf  and  in  such  case  until  she  should 
re-marry,  and  if  she  should  re-marry  then  to  pay  the 

(a.)  Beported  by  Wabwiok  H.  Dbafeb,  Esq., 

Barrister-at-Law. 


income  of  one  moiety  to  her  during  her  life  for  her 
separate  use,  and  upon  further  trust  from  and  after 
the  failure  or  determination  of  and  in  the  meantiaie 
subject  to  the  trusts  aforesaid  to  stand  possessed  of 
the  capital  trust  premises  in  trust  for  the  child  or 
children  of  the  marriage  as  he  (Sir  George  Shudkburgh) 
should  by  any  deed  appoint,  and  in  default  of  appoint- 
mMittothe  children  who  should  attain  tven^-one 
years  in  equal  shares ;  and  in  the  event  of  the  minority 
of  a  child  the  trustees  were  authorized  to  apply  the 
whole  or  a  part  of  the  income  of  the  fund  to  which 
such  child  was  contingently  entitled  towards  his  or 
her  maintenance  and  education,  and  any  surplus 
income  wa^  to  be  invested  as  therein  mentioned. 

The  husband  died  in  1884,  leaving  two  children 
only — viz.,  the  defendants  Sir  Stewkley  Shuckburgh 
and  Gerald  Shudcburgh,  the  latter  being  now  still  aa 
infant. 

By  his  will  dated  the  5th  of  June,  1882,  the  husband 
purported  to  exercise  the  ssid  power  of  appointment 
in  the  following  words :  *'  In  pursuance  of  the  power 
given  to  me  by  the  said  settlement  I  do  hereby 
appoint  that  after  the  death  of  my  said  wife  the  said 
sum  of  £20,000  or  the  investmeats  for  the  time  beiog 
representing  the  same  shall  as  to  £12.000  thereof  be 
held  upon  trutt  for  my  son  Stewkley  and  as  to  the 
sum  of  £8,000  thereof  upon  trust  for  my  son  Gerald.*' 

Lady  Shuckburgh  remarried  in  1886,  whereupon 
her  interest  in  one  moiety  of  the  funds  ceased. 

The  trustees  had  since  accumulated  the  income  of 
thif  moiety,  and  it  was  now  represented  by  a  sum  of 
£3,696  India  Stock. 

The  elder  son  havinfl:  attained  twenty-one  years, 
and  the  trustees  desiring  to  distribute  the  sons* 
mc^ety  of  the  capital,  the  questions  arose  whether 
the  appointment  affected  the  fund  of  accumulated 
income  and  whether  the  fund  appointed  to  Sir 
Stewkley  must  (under  a  clause  in  the  settlement)  be 
brought  into  hotchpot,  so  as  to  make  the  shares  of 
the  appointees  equaL 

Wurtzburg,  for  the  trustees. 

T,  Methold,  for  the  defendant  Sir  Stewkley 
Shuckburgh. — Where  there  is  a  set  of  limitations 
with  a  gift  over  referring  to  one  contingency  only, 
and  that  fails,  the  g^ft  over  takes  effect  as  if  on  i^e 
failure  of  all  the  prior  limitations :  JoTies  v.  Westoomb, 
1  Eq.  Cas.  Abr.  245,  pi.  10 ;  Stanford  v.  Stanford,  35 
W.  B.  191,  34  Ch.  D.  362 ;  In  re  Jobson,  Jobson  v. 
Richardson,  44  Ch.  D.  157,  38  W.  B.  Dig.  220 ;  In  re 
Aktroyd,  Roberts  v.  Akeroyd,  [1893]  3  Ch.  363.  The 
elder  son  is  now  entitled,  on  a  distribution  of  the 
£10,000,  to  hftve  a  share  of  three-fifths  of  the  capital 
and  of  the  accumulated  income. 

Sargant,  for  the  defendant  Gterald  Stewkley. — Here 
the  limitations  are  only  determined  as  to  one-half  of 
the  trust  fund,  and  there  is  no  ground  for  pre- 
supposing that  the  testator  meant  to  negative  what 
all  the  deeds  express.  The  court  is  not  at  liberty  to 
guess  at  what  the  testator  intended. 

In  re  Tredwell,  [1891]  2  Ch.  640,  40  W.  B.  Dig.  280, 
referred  to. 

Fabwbll,  J. — The  court  in  construing  wills  of  this 
kind  has  to  avoid  the  Soylla  of  saying  on  the  one 
hand  what  the  testator  must  have  meant  and  the 
Charybdis  of  adhering  to  y  closely  to  the  letter  on  the 
other  hand.  On  the  whole,  I  have  come  to  the  con- 
clanon  that  this  is  an  appointment  of  the  whole  fund 
subject  to  the  life  interest  of  the  wife  or  such  part  as 
existed.  Assuming  (but  without  deciding  it)  that 
Mr.  Sargant  is  right  in  saying  that  there  is  no 
such  presumption  against  intestacy  in  the  case 
of  a  power  as  in  the  esse  of  a  will  disposing  of 
property,   I    do  find    on  the  will    an  absolute    in*^ 
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tention  to  appoint  the  whole  of  the  trust  property. 
It  IB  quite  true  that  the  testator  recites  thepower 
to  appoint  after  the  death  of  his  wife.  This  is 
aoourate  in  the  sense  that  he  had  that  mnoh,  but  he 
had  more.  Bat  what  is  important  is  not  the  point 
of  time  but  the  existence  of  the  interest.  The  wife 
had  a  life  interest  reducible  to  one  moiety  on  re- 
marriage. Obviously  the  testator  refers  to  uie  death 
of  the  wife,  and  thus  shows  that  he  does  not  intend 
to  displace  her  interest.  I  think  that  this  is  a  fair 
way  of  applying  principles  familiar  to  the  court.  The 
general  principle  is  weli  expressed  by  Wood,  V.C.,  iu 
MaddUon  v.  Ohapman,  4  K.  &  J.  709,  where  at  p.  719, 
speakiog  of  oases  where  there  is  a  limitation  over 
which,  though  expressed  in  the  form  of  a  contingent 
limitation,  is,  in  fact,  dependent  upon  a  condition 
essential  to  the  determmation  of  the  interests 
previously  limited,  he  says:  *'I  apprehend  the 
true  way  of  testing  limitations  of  that  nature  is 
this:  Oan  the  words  which  in  form  import  con- 
tiogency  be  read  as  equivalent  to  '  subject  to  the 
interests  previously  limited.'  TaJce  the  simplest  case : 
A  limitation  to  A.  for  life,  remaiuder  to  B.  for  life, 
and,  upon  the  decease  of  B.,  '  if  A.  be  dead,'  then 
to  C.  in  fee.  There  the  limitation  to  0.  is  apparently 
made  contingent  upon  the  event  of  A.'s  dying  in  the 
lifetime  of  B.  Nevertheless,  inasmuch  as  the 
condition  of  A.'s  death  is  an  event  essential  to  the 
determination  of  the  interest  previously  limited  to 
him,  the  court  reads  the  devise  as  if  it  were  to  A.  for 
life,  remainder  to  B.  for  life,  and  on  B.'s  death, 
subject  to  A.'8  life  interest  (if  any),  to  G.  in  fee." 
I  apply  this  to  the  present  case  mtOcttis  mutandis.  I 
think  that  the  point  of  time  is  not  the  material 
matter,  but  the  reference  to  the  prior  interest.  In  the 
present  will  I  tbiuk  that  tiie  true  meaning  of  the 
words  *<  after  the  death  of  my  said  wife''  is  *'  subject  to 
the  wife's  interest,"  and  HxAi  I  am  here  justified  in 
acting  on  what  I  have  no  doubt  the  testator  really 
meant.^  The  eldest  son  is  entitled  to  three-fifths  of 
the  moiety  and  of  the  accumulations. 

Solicitors,  Kays  db  Jtmes^  for  all  parties. 


Chan.  Div.  | 
Buckley,  J.  J 


Oct.  25 ;  Nov.  28. 


In  re  Tdimins  &  Sons  (Li&fiTED).  (a.) 

Company — Shares  subscribed  for  in  memorandum  of 
association — Shares  allotted  cu  fully  paid  up^  under 
contract  of  sale — Application  to  register  memorandum 
of  contract — Liability  of  subscriber  to  memorandum 
of  association — Companies  Act,  1867  (30  dfe  31  Vict, 
c.  131),  s.  25— Companies  Act,  1898  (61  &  62  Vict,  c. 
26),  s.  1. 

Shares  subscribed  for  in  a  memorandum  of  associaiion 
of  a  limited  company  formed  in  1893  cannot  subsequently 
be  oofitracted  to  be  paid  for  in  some  way  other  than  in 
cash,  or  be  superseaed  and  replaced  by  others  issued  under 
a  contract  subsequently  exectUed  and  registered,  even  if  the 
shares  so  subscribed  Jor  were  intended  to  be  paid  for  in 
this  way,  and  those  subsequently  issued  were  intended  to 
be  the  ones  subscribed  for.  And  where  the  shares  in 
question  do  not  exhauet  the  whole  of  the  shares  of  the 
company,  an  application  under  section  1  of  the  Companies 
Act,  1896,  to  file  a  memorandum  stating  that  the  shares 
were  issued  as  part  of  the  consideration  of  the  contract 
will  be  refused. 

In  re  Jarvis  &  Co.,  47  IF.  E,  186,  [1899]  1  Ch.  193, 

(a.)  Reported  by  Neville  Tebbxttt,  Bsq.,  Bar- 

rister-at-Law. 


and  In  re  Archibald  D.  Dawnay  (Limited),  48  W,  B. 
600,  [1900]  W.  N,  162,  followed. 

In  re  Whitehead  &  Brothers  (Limited),  48  W.  R. 
58,  [1900]  1  Ch,  804,  disHnguished, 

Motion. 

This  was  a  motion  by  certain  shareholders  in  the 
above  company  for  an  order  enabling  the  applicants 
to  file  a  memorandum  under  section  1  of  the  Com- 
paoies  Act,  1898.  protecting  certain  shares  as  folly 
paid. 

One  Ebeuezer  Timmins,  being  entitled  to  a  certain 
business,  made  his  will  on  the  19th  of  Apiil,  1888,  and 
thereby  devised  and  bequeathed  the  business  preauses 
and  business  to  two  of  his  sons,  upon  trust  that  they 
should  transfer  the  property  to  a  joint  stock  company 
to  be  formed  of  the  testator's  seven  children,  and  thu 
testator  provided  that  there  should  be  allotted  to  each 
of  his  children  a  certain  spscified  number  of  shares 
amounting  in  the  aggregate  to  515,  and  that  there 
should  be  idlotted  to  the  trustees  of  his  will  235 
further  shares,  upon  trust  for  his  wife  for  life,  and 
after  her  death  upon  trust  in  specified  numbers  for  his 
said  seven  children,  and  he  provided  that  all  the  above 
shares  should  be  fully-paid  shares. 

His  wife  predeceased  him. 

At  his  death,  therefore,  under  the  provisions  of  his 
will,  each  child  was  under  the  above  scheme  entitled 
absolutely  to  a  certain  specified  number  of  shares, 
making  750  in  all. 

After  his  death  the  company  was  formed,  and  on  the 
3rd  of  Msfch,  1893,  was  incorporated.  Bach  of  the 
seven  children  signed  the  memorandum  of  association 
for  exactly  the  number  of  shares  to  which,  as  above, 
he  or  she  was  entitied,  makiDg  the  aggregate  of  750 
shares.  The  total  capital  consisted  of  1,000  shares. 
Further  shares  to  the  number  of  118  had  been  issued 
and  paid  for  in  cash,  making  868  in  all,  leaviog  a 
balance  of  132  shares. 

On  the  4tn  of  March,  1893,  an  agreement  was 
executed  to  which  the  seven  children  and  the  company 
were  parties.  It  was  an  agreement  for  the  sale  of 
the  property  to  the  company.  That  agreement  recited 
the  will  and  provided  for  tiie  allotment  of  the  above- 
mentioned  numbers  of  shares  to  the  seven  children 
respectively  (making  750  shares  in  all),  and  that  tney 
should  be  fully-paid  shares,  and  that  they  should  be 
allotted  in  execution  of  the  trusts  of  the  will. 

On  the  same  4th  of  March,  1893,  as  appeared  by 
the  minute-book,  the  company's  seal  was  affixed  to 
the  agreement  of  tiiat  date. 

On  the  22nd  of  March  tliat  agreement  was  duly 
filed  under  the  Companies  Acts. 

On  the  15th  of  April  it  was  resolved  that  sharei  be 
allotted  to  the  seven  children  to  the  above  numbws, 
and  tiiat  share  certificates  be  sealed  and  signed  and 
issued  to  them ;  and  that  was  done. 

The  object  of  the  present  application  was  to 
file  a  memorandum  stating  that  750  fully-paid  shares 
were  issued  to  the  signatories  to  the  memorandum  in 
part  satisfaction  of  the  consideration  for  the  assign- 
ment of  the  basinets  mentioned  in  the  agreement  of 
the  4th  of  March,  1893. 

Stewart  Smith,  for  the  applicants,  in  addition  to  the 
cases  mentioned  in  the  judgment,  referred  to  in  Jn  re 
BruUon  &  Burney  {Limited),  49  W.  B.  360,  [1901]  1  GL 
637. 

Nov.  28.— BuOKLEY,  J.— To  the  extent  to  which 
the  company  had  on  the  15th  of  April,  1893,  shares 
available  for  allotment,  the  allotment  as  folly  paid-up 
riiares  pursuant  to  the  agreement  was  properly 
protected  by  a  registered  contract.  Upon  the  facts  I 
am  satisfied  that  the  shares  referred  to  in  the  agree- 
ment and  allotted  ^    the  15th  of  April  are  identified 
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with,  iu  the  sense  that  they  were  meant  to  be  the 
same  as,  those  for  which  the  memorandam  of  assooia- 
tion  was  subscribed.    Bat  this  does  nut,  in  mjr  judg- 
ment, enable  me  to  make  the  order  which  is  asked. 
To  say  that  the  parties  intended  that  they  should  be 
the  same  shares  is  one  thing,  and  to  say  tdat  they 
legally  contracted  that  they  should  be  the  same  is 
another.    They  oould  not  so   contract.    When  the 
memoraudom  of  association  was    signed,    and    tbe 
company  was  registered,  there  was  at  once  a  contract 
to  take  and  pay.    The  sale  agreement  was  not  yet  in 
exiatenoe,  and  there  could  not  legally  be  a  contract  to 
satisfy  the  one  contract  arising  upon  registration  of 
the  company,  by  rights  to  arise  under  another  contract 
intendea  to  be  entered  into  with  the  company  after 
it  wma  registered.    Since  the  decision  of  the  Court  of 
Appeal  in  Dalton  Time  Lock  Go.  y.  Dalton,  66  L.  T.  Hep. 
704,  40  W.  B.  Dig.  40,  it  must  be  taken  as  settled 
that  the  shares  for  which  the  children  subscribed  the 
noLemorandum  of  association  were,  for  all  purposes 
material  to  the  present  application,  issued  on  the  day 
on  which  that  memorandum  was  registered,  and  that 
the  subscribers  then  came  under  liability  to  pay  for 
those  shares  in  cash.    It  was  not  in  1893  competent 
to  them  subsequently  to  contract  that  these  shares 
should  be  paid  for  in  some  other  way,  or  should  be 
superseded  and  replaced  by  other  shares  to  be  issued 
under  an  agreement  subsequently  executed  and  regis- 
tered.     Ic  is,  in  my  judgment,  made  out  by  this 
memorandum  of  association,  and  article  3    of   the 
article^,  and  the  draft  agreement  thereby  identified, 
that  the  parties  did  intend  that  the  shares  for  which 
tiiey  sabsoribed  the  memorandum  should  be  paid  for 
in  manner  provided  by  the  agreement ;  but  inssmuoh 
as  they  could  not,  as  the  law  then  stood,  enter  into 
Boch  a  contract,  lixe  m»tt6r  is  not  thereby  advanced. 
The  case,  in  my  opinion,  is  governed  by  the  decision 
of  Rivaaer,  J,,  in  In  re  Jarvis  &  Co.,  47  W.  R.  186, 
[1 899]  1  Ch.  193.  which  was  followed  io  In  re  ArcUhaU 
D.  Daumay  {Limited),  48  W.  B.  600  [1900]  W.  N.  152. 
As  regards  the  decision  of  Cozend- Hardy,  J.,  iu  In  re 
Whitehead  &  Brothers  {Limited),  48  W.  E.  685,  [1900] 
1  Ch.  804.  I  need  only  say  that  in  my  jadgmtrut  thH.t 
deoi  ion  does  not  govern  the  present  case.   For  here  the 
total   number    of    shares   is    not  (as  it   was  there) 
exhausted  by  the  750  shares  in  question  and  the  118 
shares  otherwise  issued.    To  the  extent  of  the  balance 
of  132  »hares  at  least  there  remained  and  remain  in 
the  present  case  shares  capable    of  b^ing  allotted 
under  the  memorandum  of  association.    This  applica- 
tion cannot  be  used  for  the  purpose  of  evoking  a 
decision  as  to  what,  if  any,  liability  there  is  in  respe  -t 
of  the  subscription  of  the  memorandum  of  assooiatioQ. 
I  refuse  the   motion,    and  I    do  so  with  the  Jess 
reluctance  by  reason  of  the  fact  that  section  33  of  the 
Oomp^nies  Act,  1900,  has  now  repealed  iiection  25  of 
the  Companies  Act,  1867,  and  has  provided  that  no 
proceedings  under  section  25  shall  be   commenced 
aftfr  tue  commcDcement  of  that  Act.    This  section 
might  become  of  importance  in  cose  it  were  sought  to 
enforce    liability    under   the    subscription    of    the 
memorandum  of  association. 

Motion  re/used, 

SolidtorB,  FT.  W.  Wynne  &  Sons,  for  Joseph  Burton, 
Euncom. 


(Eidley  and  PhiUimore,  "j J.)  J  ^^  ^^'  ^®^^' 

In  re  An  AEBriKATiON  between  the  Bwllfa  and 
Merthyb  Dabe  Steam  Colliebies  (1890) 
(Limited)  and  the  Pontypbidd  Watebwobks 
Co.  (a.) 

Lands  Cla'tees  Acts — Compulsory  taking  of  land — Goal 
mine — Notice  to  treat — Suhseqiient  rise  in  price  of  coal 
—  Compensation — Arbitration — Basis  of  assessment* 

Where  a  notice  to  trecU/or  the  compulsory  taking  of  a 
oertain  part  of  a  coed  mine  has  been  given,  and  arbitra-' 
tion  subsequently  takes  place  under  the  Lands  Clauses 
Acts  to  determine  the  compensation  to  be  paid  to  the 
owner  of  the  mine  in  respect  of  the  seams  of  coal  in  that 
part  of  the  said  mine,  the  arbitrator  is  entitled  to  take 
into  consideration,  in  assessing  the  compensation,  a  rise 
in  the  value  of  the  coal  which  has  taken  place  subse- 
quently to  the  daie  of  the  notice  to  treat. 

Award  stated  in  the  form  of  a  special  case  by  an 
umpire. 

By  an  instrument  in  writing  under  the  hand  of  the 
secretary  of  the  Bwllfa  and  Merthyr  Dare  Steam 
Collieries  (1891)(Limited),  dated  the  2nd  of  September, 
1898,  and  addressed  to  the  Pontypridd  Waterworks 
Co.,  the  coal  company,  after  reciting  that  they  were 
the  lessees  of  certain  mines,  veins,  beds,  and  seams  of 
coal  lying  under  certain  farms  and  under  a  portion  of 
a  certain  reservoir  which  is  situate  partly  in  the 
parish  of  Aberdare  and  partly  in  the  parish  of 
Ystradyfodwg,  in  the  county  of  Glamorgan,  author- 
ized to  be  made  under  the  Pontypridd  Waterworks 
Act,  1892  (55  &  56  Vict.  c.  oviii.),  and  also  within  tbe 
distance  of  forty  yards  from  the  reservoir  on  the 
eastern  side,  and  were  desirous  of  and  intended 
working  such  of  the  same  mines,  veins,  beds,  and 
seams  of  coal  under  the  reservoir  and  area  within  the 
distance  of  forty  yards  from  the  reservoir  as  was 
commonly  known  by  the  name  of  the  Six  Feet  Vein 
or  seam  of  coal,  in  pursuance  of  such  intention  gave 
notice  that  they  womd,  after  the  expiration  of  thurty 
days  from  the  notice,  begin  to  work  such  seam  of 
coal  unless  in  the  meantime  the  waterworks  company 
should  sigaify  their  willingness  to  make  compensation 
therefor. 

B7  an  instrument  in  writing  dated  the  loth  of 
October,  1898,  and  addressed  by  the  waterworks 
company  to  the  coal  company,  the  water  ixrorks 
company,  in  pursuance  of  the  provisions  of  the 
Pontypridd  Waterworks  Act,  1892,  and  of  the  Lands 
Clauses  Acts  and  the  Acts  respectively  incorporated 
therewith,  gave  notice  to  the  coal  company  that  they 
were  willing  to  make  compensation  to  the  coal 
company  for  their  estate  or  interest  in  that  part  of  tbe 
mines,  veins,  beds,  and  seams  of  coal  as  they  required,- 
the  coal  company  to  leave  un worked  in  the  6  ft.  vein 
or  seam  of  coal  so  situate-  under  portion  of  the 
reservoir,  and  more  particularly  delineated  on  a  plan 
attached  thereto,  and  the  waterworks  company  thereby 
demanded  from  the  coal  company  the  particulars  of 
their  estate  and  interest  in  the  mines  and  minerals  so 
required,  and  of  the  claims  made  by  them  in  respect 
thereof,  and  further  gave  notice  that  if  for  twenty-one 
days  after  the  service  of  that  notice  they  failed  to 
state  the  particulars  of  their  claim  or  to  treat  with 
the  waterworks  company  in  respect  of  the  seam  of 
coal  the  amount  of  compensation  payable  to  them 
would  by  virtue  of  section  22  of  the  Lands  Clauses 
Consolidation  Act,  1845,  be  settled  in  the  manner  that 
Act  provided  for  settling  cases  of  disputed  compensa- 
tion. 


(a.)  Reported  by  B.  G.  Stillwell,  Bsq»,  Barrister 

at*Law. 
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On  the  2ad  of  Mardh,  1899,  the  coal  company  sent 
to  the  waterworks  company  the  said  particulars,  and 
gave  them  notice  that,nnlei8*they  were  willing  to  agree 
to  pay  to  the  coal  company  the  sum  of  £6,084,  the  coal 
company  desired  to  have  the  amonnt  of  purchase - 
money  or  compensation  to  be  paid  by  them  for  the 
coal  company's  interest  in  that  part  of  the  mines, 
veins,  beds,  and  seams  of  coal  so  required  to  be  left 
unworked,  and  the  amonnt  of  compensation  for 
damage  to  be  sustained  by  the  coal  company  in  the 
working  of  the  adjoining  mines,  veins,  beds,  and 
seams  of  ccal  by  reason  of  such  part  of  the  beds  and 
seams  of  coal  being  1-ft  so  unworked,  settled  by^ 
arbitration  in  the  manner  prescribed  by  the  Lands 
Glauses  Consolidation  Act,  1845. 

The  waterworks  company  refused  to  pay  the  coal 
company  this  sum  of  £6,084. 

Two  arbitrators  and  an  umpire  were  appointed  for 
the  two  compauies,  and  the  time  for  making  the 
award  was  ultimately  extended  until  the  15th  of 
April,  1901.  The  arbitrators  and  the  umpire  then  sat 
on  several  days,  after  which  it  was  agreed  between 
the  parties,  with  the  consent  of  the  arbitrators,  that 
the  latter  should  retire,  and  that  the  umpire  should 
sit  during  the  remainder  of  the  reference  and  give  his 
award  alone,  which  he  accordingly  did. 

Coal  rose  in  value  subsequenUy  to  the  date  of  the 
notice  of  the  15th  of  October,  1898. 

Duriog  the  reference  the  coal  company  claimed  that 
in  consequence  of  such  rise  the  compensation  to  be 
paid  by  the  wat«-rworks  company  should  be  assessed, 
not  on  the  basis  of  the  knowledge  of  the  value  of  the 
part  of  the  mines,  veins,  beds,  and  seams  of  coal 
which  was  possessed  at  the  date  of  the  notice  of  the 
15th  of  October,  1898  (which  basis  is  hereinafter 
called  "the  first  alternative'),  but  on  the  basis  of 
the  knowledge  of  such  value  which  was  subsequently 
acquired  (which  lastly-mentioned  basis  is  hereinafter 
called  "  the  second  alternative  "). 

During  the  reference  the  coal  company  claimed 
according  to  the  second  alternative,  that  they  were 
entitled  to  receive  from  the  waterworks  company  by 
way  of  oompeosation  the  sum  of  £9,961  Os.  lOd.,  and 
in  this  claim  were  specifically  includ-d  sums  claimed 
for  (a)  wattage,  {h)  loss  by  working  two  acres  to  the 
dip,  and  (c)  a  sum  of  10  per  cent,  to  be  paid  for 
compulsory  purchase. 

At  the  request  and  with  the  consent  of  the  parties 
it  was  arranged  that  the  umpire  should  state  in  the 
form  of  a  special  case  for  the  opii>ion  of  the  court  the 
question  whether  the  coal  company  were  entitled  to 
have  compensation  assessed  according  to  the  first 
alternative  or  according  to  the  second  alternative,  and 
that  he  should  determine  what  sums  the  coal  company 
were  respectively  entitled  to  receive  from  the  water- 
works company  by  way  of  compensation  according 
to  the  first  alternative  and  the  second  alternative 
respeclively. 

In  determining  the  sums  hereinafter  mentioned  the 
umpire  made  allowances  for  wastage,  and  also  for 
loss  by  working  to  the  dip,  but  he  did  not  allow  any 
pum  for  compulsory  purchase,  and  he  accordingly 
stated  this  special  case,  and  made  this  his  award. 

The  question  for  the  opinion  of  the  court  was 
whether  the  coal  company  was  entitled  to  have  the 
compensation  assessed  according  to  the  first  alter- 
native, or  according  to  the  second  idtemative. 

If  tiie  coal  company  were  entitled  to  have  the 
compensation  assessed  according  to  the  first  alcema- 
tive,  then  the  umpire  awarded  and  determined  that 
they  were  entitled  to  receive  from  the  waterworks 
company  the  sum  of  £2,950. 

If  the  coal  company  were  entitled  to  have  the 
compensation  assessed  according  to  the  second 
alternative,  then  he  awarded  and  determioed  that 


they  wtre   entitled  to  receive  from  the  waterworks 
company  the  sum  of  £5,650. 

Abel  Thomas,  K,C.  (W.  D.  Beiuon  with  him),  for 
the  coal  company. — ^The  second  alternative  stated 
by  the  umpire  is  the  basis  on  which  compensation 
should  be  made.  The  coal  company  is  entitled  to  the 
value  of  the  coal  on  the  rise  of  the  price  thereof,  and 
the  umpire  should  take  into  consideration  sncti 
probable  rise.  In  Brown  v.  CommiBsioner  for  Bailwayi, 
1 5  App.  Cas.  240,  it  was  laid  down  that  it  does  not 
follow  that  because  a  seam  of  ooal  is  not  presently 
workable  at  a  profit  that  no  compensation  is  to  M 
given  f  r  it  i!  it  is  likely  to  prove  profitable  in  the 
future.  The  notice  to  treat  by  itself  does  not 
constitute  a  contract  by  the  landowner;  the 
contract  is  not  completed  untU  after  the  award  is 
made :  Haynea  v.  Haynes,  9  W.  E.  497, 30  L.  J.  Ch.  678. 
A  notice  to  treat  creates  the  relation  between  the 
parties  of  vendor  and  purchaser,  but  uu  il  theprioD 
is  ascertained  the  land  remains  the  property  of  the 
vendor:  see  Tiverton  and  N^,rth  Devon  Railway  Co, 
V.  Looaemore,  32  W,  B.  929,  9  App.  Cas.  480,  at  p. 
493.  The  umpire  has  to  arrive  at  tha  irue  value  of 
the  coal  at  the  date  of  the  notice  to  treat,  and  io  doing 
so  he  is  bound  to  take  into  account  the  knowledge 
obtained  subsequently  to  such  date  of  the  rise  in  the 
price  of  coal — this  being  a  very  important  element 
in  enabling  him  to  fix  the  value  as  on  the  date  of  the 
notice.  Tne  award  ought  therefore  to  be  entered  for 
the  larger  sum  of  £5,650. 

B.  F.  WUliama,  K.C,  {Trevor  Lewis,  with  him)  for 
the  waterworks  compauy. — The  fi'-st  alternative  is 
the  correct  one  on  which  the  cdmpensation  ought  to  ho 
assessed.  The  whole  question  is  what  was  the  market 
price  of  the  coal  at  the  time  the  notice  to  treat  wai 
given.  On  that  notice  being  give  a  a  contract  aroie 
between  the  parties  and  the  rdation  of  vendor  and 
purchaser  was  created  between  them,  and  the  property 
was  transferred.  In  Penny  v.  Penny,  16  W.  B.  671, 
L.  R.  5  Bq.  227,  Wood,  V.C.,  at  p.  236,  in 
speaking  of  the  Lands  Clauses  Consoltdatiou  Act, 
says :  "  The  scheme  of  the  Act  I  take  to  b-^  this: 
that  every  man's  interest  shall  be  Valued,  rebus  ii'e 
stantibus,  just  as  it  occurs  at  the  very  moment  when 
the  notice  to  treat  was  given."  Therefore  the  time 
at  which  the  notice  to  treat  is  given  is  the  time 
at  which  the  value  is  to  be  ascertained,  and  the  umpu« 
is  restricted  to  the  knowledge  of  the  value  of  the  cow 
at  that  time,  and  must  not  take  into  consideration 
any  evidence  of  any  knowledge  of  the  rise  in  value  of 
the  coal  that  is  obtained  subsequent  to  that  time: 
Rhys  V.  Dare  Valley  Railway  Co.,  23  W.  B  23,  L.  B. 
19  Eq.  93.  The  umpire's  award,  ought,  therefore,  to 
be  for  the  smaller  sum.  [Phellimorb,  J.,  referred 
to  Oreat  NortJiern  Railway  Co.  v.  Commissioners  of 
Inland  Revenue,  49  W.  B.  261,  [1901]  1  Q.  B.  416.] 

Abel  Thomas,  K  C,  was  not  called  on  to  reply. 

BiDLET,  J.—I  do  not  wish  to  say  more  in  this  os«e 
than  is  necessary  to  decide  the  question  which  of  these 
alternatives  stated  by  the  umpire  for  our  opinion  tf 
the  right  one.  The  first  alternative  is  that  the  umj^ 
is  to  assess  the  compensation  to  be  paid  to  the  oosi 
company  by  the  waterworks  company,  without  reitf- 
ence  to  what  has  taken  place  since  the  date  oiwB 
notice  to  treat,  and  that  he  is  to  deal  with  the  matter 
as  though  he  possessed  no  more  knowledge  than  * 
vendor  or  a  purcliaser  of  the  right  to  wotk  this  oosi 
would  have  had  on  that  date,  and  not  on  the  hUiMOt 
the  knowledge  of  such  value  which  was  subsequsnuy 
acquired.  .  , 

The  second  alternative  is  that  the  arbitrator  u  to 
assess  the  compensation  on  the  basis  of  the  knowledge 
of  the  value  which  was  subsequently  acquired— tbfti 
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ifl  to  say,  that  he  is  to  take  iato  acootmt  wkat  he  has 
learnt  since  and  what  oan  be  proved  8inc<)  that  date, 
in  order  to  ascertain  the  proper  price  to  be  given  for 
the  right  to  work  that  coal.  Ooonacl  for  the  water- 
works company  has  argned  that  the  price  or  tie  value 
is  to  be  a«certaiaed  and  taken  at  the  date  of  the 
notice  to  treat — namely »  on  the  15th  of  October, 
1898.  I  think  that  i4  the  proper  way  to  put  it.  That 
is  the  date  on  which  the  price  or  value  is  to  be  ascer- 
tained, and  that  value  so  fixed  is  what  has  to  be 
given.  But  when  we  come  to  that  position  we  do 
not  at  all  get  as  far  as  the  first  alternative  would 
require  ns  to  go.  That  alternative  says  that  the 
arbitiator  is  not  only  to  fix  that  as  the  ptice,  but 
that  he  is  to  shut  his  eyes  and  to  know  nothing 
a»bont  the  facts  which  bear  upon  that  price,  or 
which  would  have  borne  upon  that  price  at 
that  date  had  they  been  known  to  thoie  who 
wera  treating  for  the  purchase.  That  is  a  position  I 
cannot  agree  wirh ;  and  I  think  t&e  first  alternative 
is  wrong  for  that  Tf aaon.  It  seems  tobebss-don 
the  argument  thac  because  the  price  is  to  be 
ascertained  as  of  the  l«5th  of  October,  1898,  therefore 
at  the  date  when  the  arbitrator  fixes  it  he  is  to  knoie 
nothing  which  persons  would  not  have  known  who 
were  purchasing  at  that  date.  I  do  not  think  that  is 
the  right  view,  I  think  that  although  that  is  the 
date  at  which  the  price  is  to  be  ascertained,  the 
arbitrator  may,  and  ought  to,  ascertain  it  with  all  the 
proper  evidence  bearing  upon  the  subject  which  is 
put  before  him.  He  ought  in  such  a  position  to  say 
that  the  price  to  be  ascertained  is  to  be  fixed  as  of 
the  loth  of  October,  1898,  bat  since  that  date  many 
things  have  happened  governing  the  price  of 
coal,  and  therefore  the  value  of  the  workiog 
of  these  five  acres,  which  would  have  influenced 
any  person  dealing  for  the  purchase  thereof 
if  they  had  known  them.  It  seems  to  me 
that  llie  arbitrator  ought  to  take  that  into 
account.  He  wants  to  get  at  what  was  the  accurate 
value  as  near  as  he  can,  not  at  what  would  be  the 
oomparative  guesswork  value  arrived  at  by  persons 
who  oould  not  know  that  which  the  arbitrator  now 
does  know — ^namely,  the  rite  and  fall  in  the  price  of 
coal  which  have  occurred  since  the  notice  to  treat. 
The  present  case  is  rather  a  singular  instance,  where 
the  rise  of  prices  has  largely  fluctuated  during  the 
particular  period  in  which  the  right  to  work  the  coal 
has  to  be  valued,  and  therefore  the  point  has  more 
sigoifloanoe  and  attracts  more  notice.  I  believe  it 
U  in  accordance  with  the  practice  of  arbitrations 
conducted  on  this  subject — ^namely,  the  ascertainmeat 
of  the  value  of  premises  or  land  to  be  taken  by  rail- 
way or  other  companies,  to  give  evidence  of  that 
which  has  taken  place  since  the  date  of  the  notice  to 
treaty  so  long  as  it  has  any  bearing  upon  the  actual 
value  of  the  property  at  that  date.  It  is  for  the  arbi- 
trator to  get  at  the  fair  price,  and  I  do  not  mean  to  say, 
and  I  wish  to  be  understood  as  not  saying  that  the 
arbitrator  is  to  assume  absolutely  that  all  this  coal 
would  have  been  worked  out  at  the  high  prices. 
What  he  is  to  assume  is  that  there  was  such  a  high 
price  (bearing,  of  course,  upon  title  value  of  the  work- 
ing of  that  ooal),  and  that  there  would  have  been  a  fall 
thereafter.  It  is  with  that  knowledge  that  he  ought 
to  assess  what  was  the  price  or  value  of  the  ooal  upon 
the  15th  of  October,  1898,  the  date  of  the  notice  to 
treat.  I  do  not  think  the  second  alternative  means 
more  than  I  have  endeavoured  to  express.  It  says : 
"  On  the  basis  of  the  knowledge  of  such  value  which 
was  subsequently  acquired."  He  is  to  assess  upon  the 
basis  of  that  koowledge,  not  only  upon  the  high  prices 
which  have  accrued  since,  but  upon  the  bisis  of  the 
wh(de  of  the  knowledge  which  he  has,  both  of  the  rise 
and  ftU  in  prices,  and  using  the  sense  and  the  judg-  ^ 


ment  which  an  arbitrator  is  required  to  uae  in  con- 
sidering that  those  prices  would  not  last  for  ever. 
If  the  second  alternative  means  no  more  than  that, 
I  am  of  opinion  that  the  arbitrator  would  correctly 
arrive  at  the  value  of  £5,6d0.  Therefore  I  think  we 
ought  to  answer  the  question  by  saying  that  the 
•econd  alternative  is  the  cor/ect  one. 

Phillihore,  J.— I  am  of  the  same  opinion,  and  I 
so  entirely  agree  with  the  judgment  delivered  that  I 
have  little  to  add.    I  agree  with  the  view  of  my 
learned  brother,   and  the   contention  of  counsel  for 
the  respondents,  that  the  price  or  value  to  be  ascer- 
taioed  is  the  price  or  value  at  the  date  of  the  notice 
to  treat.    That  being  the  case,  I  think  the  arbitrator 
has  put  the  right  question  before  us.    The  question 
is  merely  this:  In  ascertaining  that  value   is  the 
arbitrator  to  discard  all  subsequent  evidence,  and  put 
himself   in   the   position    of   a    man    sctentifloally 
inferring  from  the  past  to  the  future  at  the  beginning 
of  the  term;  or,  is  he  entitled  to  take  into   con- 
sideration the   actual  historical  f«cts   which    have 
happened  during   a  portion  of   the  term,  both   as 
facts   established  for  the  past,  and   as  facts   from 
which,    as   well   as    from    other    sources,    further 
inference  can  be    made   for  the  future?    Arbitra- 
tions   foUow    too    soon    upon    notices    to    treat, 
and  the  prices  generally  do   not  vary  so   rapidly 
as  to  make  it  often  of  importance  to  consider  this 
question,    and  it   may  be  we  are    giving  the  flrst 
decision  upon  the  subject.    But  I  thmk  the  principle 
is  quite  easy  to  ascertain.    If  there  were  a  marxet 
value  it  would  be  otherwise,  as  iu  that  case  there 
would  be  no  necessity  to  do  anvthing  else  than  asoer- 
tain  the  value  of  the  market ;  but  ex  hypoihesi  there 
cannot  be  a  market  value  of  things  to  be  taken  com- 
pulsorily,  because,  if  there  were,  you  would  not  take 
them  compulsorily  but  you  would  get  them  iu  the 
market.     There  is  never  any  market  value  of  any 
specifio  piece  of  real  property.    There  is  a  market, 
and  you  may  occasionally  get  near  to  ascertaining 
the  value,  but  there  never  can  be  any  market  value. 
It  is  not  the  intrinsic  value  of  the  number  of  acres  of 
land  which  is  considered,  but  it  is  the  value  of  the 
acres  of  land  there  situate,  and  that  has  its  own 
special  and  particular  value.     Once  establish  that 
there  is  no  market  value,  then  you  have  to  get  at  the 
real  value  of  the  property  as  best  you  can.    It  may 
be  that  it  cannot  be  less  than  what  a  purchaser  would 
give,  but  it  certainly  may  be  more.    It  does  not  follow 
that,  because  there  is  no  particular  demand  for  a  par- 
ticular piece  of  lind,  the  owner  is  to  sell  it  for  a  small 
sum.  He  is  entitled  to  make  the  best  profit  he  c  au  out  of 
it.  Therefore,  it  seems  to  me  that  an  arbitrator,  when  he 
comes  to  fix  the  value  as  of  the  date  of  the  notice  to 
treat,  must  take  into  consideration  evidence  which 
shows  what  has  been  the  profit  made  out  ol  the 
property  since  the  notice  to  treat  has  been  given.    If 
that  be  true — and  I  propose  to  hold  that  it  is  true— 
with  regard  to  all  purchases  of  laud  under  the  Lands 
Glauses  Acts  and  similar  Acts,  it  is  a  fortiori  true  in 
this  case.    This  is  not  a  case  of  the  purchase  of  land, 
as  the  Court  of  Appeal  have  thoroughly  established 
in    the    case    of    Grtat  Northern    Bailway    Co.    v. 
Commissioners  of  Inland  Revenue,    The  waterworks 
company  have  not  bought  the  coalfield;  they  have 
not  even  bought  the  coal.    They  have  only  bought  a 
right  to  prohibit  the  coal  owners  from  raising  this  coal. 
Consequently,   the  true  inquiry    here  is,   not  what 
the  value  of    the    coalfield  is,   or   what  the  value 
of    the   coal   is,    but    what  the    colliery   company, 
if    they   had    not    been     prohibited     from    taking 
the  coal,  would  have  made  out   of   the  coal  duiiug 
the  time  it  would  have  taken  them  to  have  got  it. 
Assuming  that  it  would  have  taken  four  years  as  one 
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ftide  oontended,  or  five  years  as  the  waterworks  com- 
pany conteodf  d,  the  real  loss  to  the  colliery  company 
is  what  they  would  have  made  by  getting  out  that 
amount  of  coal  which  they  would  naturally  have  got 
out  in  the  first  year,  with  interest  from  that  date 
onwards  to  the  time  of  the  award ;  what  they  would 
have  made  out  of  the  coal  in  tlie  second  year,  and  so 
fortb.  If  you  start  th%t  estimate  before  the  working 
of  the  coal  has  begun,  it  mast  be  purely  inference. 
If  you  start  it  after  the  working  has  begun  inference 
is  uo  longer  wanted.  You  do  not  want  to  infer  what 
would  have  been  got  in  toe  first  year,  as  you  know  it, 
nor  the  profit,  as  you  know  it.  The  same  applies  a^ 
to  the  second  year,  and  partially  as  to  the  third 
year.  With  regard  to  the  remainder  of  the  third 
year  and  the  fourth  and  fifth  years,  it  must  be 
estimated;  but,  instead  of  being  an  estimate  made 
five  years  off  with  a  great  deal  of  uncertainty,  it 
i\  an  esti'iiate  made  at  the  outbade  two  and  a- half 
yeArs  off,  with  other  elements  for  the  purposes  of  the 
calculation.  It  seems  to  me  to  be  wrong  to  say  that 
the  arbitiator  ought  to  exclude  that.  On  the 
contrary  he  is  bound  to  include  all  those  elements  in 
his  calculation.  In  other  words,  he  is  right  to  pro- 
ceed, as  he  expresses  it,  upon  the  knowledge  of  such 
Vttlue  which  has  been  subsequently  acquired.  There- 
fore I  think  we  ought  to  say  that  the  second 
aitemaiive  is  right,  and  that  there  should  be  judg- 
ment aoccrdingly  with  costs, 

JudgTnent  for  the  claimants  that  the  award  should  he 
entered  on  the  second  alternative  for  £5,650,  vHth  costs. 

Solicitors  for  the  claimants,  the  colliery  company, 
Bdlf  Brodrick,  &  Gray,  for  C.  &  W.  Kenshole, 
A*:erdare, 

Solicitors  for  the  respondents,  the  waterworks 
^o'upany,  Wrentmore  &  Son,  for  Frank  James  &  Sons, 
0*rdiff. 


Prob.  Div.  &  Adm.  Div. 
Divorce. 


} 


Nov.  11,  18. 


Blood  v.  Blood,  (a.) 

Divorce^Variation  of  setUements^Section  5  of  Matri- 
monial Causes  Act,  1859  (22  <fc  23  Vict.  c.  61). 

The  court  has  power  under  section  5  of  the  Matrimonial 
Causes  Act  to  make  orders  dealing  with  the  property 
settled  for  the  benefit  of  the  petitioner,  even  though  it  may 
affect  the  property  which,  under  the  settlement,  has  vested 
in  the  children  of  the  marriage, 

Motim  for  VArUtiou  of  settlements  under  section  5 
of  the  Matrimonial  Causes  Act,  1859  (22  &  23  Vict.  c. 
61). 

Constance  Blood  had  petitioned  for,  and  obtained, 
a  decree  of  dissolution  of  her  marriage  with  Neptune 
William  Blood  on  the  ground  of  his  desertion  and 
adultery. 

Priestley  and  F.  Russell,  for  the  petitioner,  moved 
the  court  to  extini;uish  the  respondent's  interest  in 
the  wife's  trust  fund  under  the  ante-nuptiid  settle- 
ment dated  the  25th  of  July,  1877.  Under  that 
instrument  the  wife  brought  into  settlement  ceitain 
proper t>  ia  trust  for  herself  for  life,  and  on  her  death 
for  the  respondent  for  life,  if  he  should  survive  her, 
with  remainder  to  the  children  of  the  marriage, 
with  a  proviso  that  if  the  petitioner  should  survive 
the  respondent,  and  marry  again  after  his  death,  and 
there  should  be  only  one  child  of  the  marriage,  she 
should   be  at   liberly  to  appoint  a  moiety  of  her 

(a.)  Beported  by  Gwynnb  Hall,  Esq.,  Barrister- 

at-Law, 


income  of  her  trust  funds  to  huch  husbund,  in 
the  event  of  survivorship,  for  his  life,  and  a  moiety  of 
the  trust  funds  for  the  children  of  auoh  second 
marriage.  Counsel  contended  that  although  thers 
had  been  one  child  of  the  marriage  who  haviog 
attained  the  age  of  twenty-one  and  oied  a  bachelor 
and  intestate,  and  haviog  thus  obfcainod  a  vested 
interest  to  which  the  respondent  as  the  8on*8  next-of- 
kin  had  succeeded,  yet  the  court  should  extingaiBh 
the  respondent's  interest  therein. 

Inderwick,  K.C.,  and  Barnard  contended  that  the 
property  was  not  s  ttled  property  within  the  meaniog 
of  section  5  of  the  Matrimonial  Causes  Act,  1859,  bat 
wa^  property  which  had  come  to  the  respondent  by 
intestacy,  the  trust  having  come  to  an  end  when  the 
child  of  the  marriage  had  become  absolutely  entitled. 

Wright,  for  the  trustees  of  the  settlement. 

The  following  ca'M  were  cited:  Crisp  v.  Crisp, 
21  W.  E.  79.  L.  R.  2  P.  &  D.  426 ;  Pocock  v.  Pocodc, 
16  W.  R.  712.  18  L.  T.  Rep.  338;  Pollard  v.  Pollard, 
[1894]  P.  172;  Meredyth  v.  Meredyth  and  Leigh,  43 
W.  R.  304,  [1895]  P.  92 ;  Wigney  v.  Wigney,  31  W.  B. 
140,  7  P.  D.  232. 

Barnes,  J.,  in  delivering  judgment,  said  that  tha 
only  question  now  remaining  to  be  decided  wm 
whbther  the  settlement  could  be  varied  by  extin- 
guishing all  the  interests  of  the  respondent  in  the 
capital  and  income  of  the  petitioner's  trust  funds. 
On  the  12th  of  June,  1900,  the  petitioner  obtained  s 
decree  nisi  on  the  ground  of  the  respondent's  adultery 
and  desertion,  and  on  the  14th  of  January,  1901,  the 
decree  was  made  absolute. 

On  the  25th  of  July,  1877,  an  ante-nuptiAl 
settlement  was  executed,  the  wife  bringing  into 
settlement  certain  property  in  trust  for  heraelf  for 
life,  and,  on  her  death,  to  the  respondent  for  life, 
if  he  should  survive  her,  with  remainder  to  the 
children  of  the  marriage,  with  a  proviso  that  if  the 
petitioner  should  survive  the  respondent  and  marry 
again  after  his  death,  and  therejihould  be  only  one  child 
of  the  marriage,  she  should  be  at  liberty  to  appoint  a 
moiety  of  her  income  of  her  trust  funds  to  snob 
husband,  in  the  event  of  survivorship,  for  his  lits, 
and  a  moiety  of  the  trust  funds  for  the  children  of  snoh 
second  marriage.  There  had  been  ouly  one  child  of 
the  marriase,  who  attained  his  majority  on  the  13th 
of  July,  1899,  and  who  on  the  16th  of  July,  1900,  died 
a  badielor  and  inte«tate.  The  child  had  therefore 
obtained  a  vested  interest  in  the  wife's  fund,  and  there- 
fore his  father,  the  respondent,  was  entitled  to  succeed 
to  his  son's  property.  The  respondent  had  married 
again,  and  on  the  22nd  of  May  1901,  he  had  executed 
a  setUement  deeding  with  the  property  that  came  to 
him  through  his  sou  under  the  settlement.  Appli- 
cation had  now  beeu  made  under  section  5  of  the 
Matrimonial  Causes  Act,  1859  (without  entering 
into  the  question  of  the  powers  of  the  oourt  under 
section  32  of  the  Matrimonial  Causes  Act,  1857),  that 
the  property  should  be  reconveyed  to  the  wife  freed 
from  the  hueband's  interest  in  it;  and,  following 
the  caie  of  Meredyth  v.  Meredyth  and  Leigh,  to 
accelerate  the  wife's  powers  under  the  settlement. 
To  this  it  was  objected  that  the  court  had  no  power 
under  section  5  of  the  Act  of  1859  to  do  what  was 
asked.  That  section  enacts  that  **The  court,  after 
a  final  decree  of  nullity  of  marriage  or  dissolution  of 
marriage,  may  inquire  into  the  existence  of  ante- 
nuptial or  post-nuptial  settlements  made  on  the 
parties  whose  marriage  is  the  subject  of  the  decree 
and  may  make  such  orders  with  reference  to  the 
application  of  the  whole  or  a  portion  of  the  proper^ 
settled  either  for  the  benefit  of  the  children  of  the 
{  marriftge  or  their  respective  paren'-s  as  to  the  oonn 
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shall  seem  fit."     The  words  of  that  section  were 

extremely  wide,  and  the  court  was  very  desirons  that 

they  should  not  be  narrowed  down,  for  many  and 

▼arioQS,  and  so  diverse  in  their  oircamstanoes,   were 

the  oases  that  had  to  be  decided  thereunder.     Lot  the 

case  of  EarioppY.  H<»rtopp  and  Akhurat,  [1899]  P.  66, 

47  W.  B.  Dig.  52,  it  waa  objected  that  the  court  had 

no  power  to  make  the  order  there  asked  for  as  it 

woiUd  affect  the  interest  of  the  children  under  the 

settlement;  but  he  (the  learned  judge)  had  himself 

there  held  that  the  court  had  power  under  the  5th 

section,  although  it  was  not  for  the  benefit  of  the 

children.      Again,  in  a  case  just  recentty  decided  by 

the  President,  it  was  held  that  the  court  had  power  to 

vary  a  marriage  settlement  so  as  to  deprive  infant 

childrenof  the  marriage  of  part  of   their  interests 

secured  to  them  by  such  settlement. 

He  was  therefore  of  opinion  that  the  words  of  the 
section  were  wide  enougli  to  give  the  court  power  to 
act,  although  it  was  clear  that  the  interests  of  the 
children  might  be  affected.  He  therefore  thought 
that  all  interests  of  the  husband  in  the  wife's  trust 
funds  should  be  extinguished  and  that  the  trustees 
should  reconvey  the  wife's  trust  fund  freed  from  the 
husband's  interests,  subiect  to  any  prior  life  interest 
under  the  settlement  and  subject  to  any  charges  made 
by  the  child  of  the  marriage.  The  respondent  must 
piy  the  c^sts  of  the  petitioner  and  of  the  tiustees. 

Solicitors,  (7.  Russell;    Valpy^  Peckkam,  A  Chaplin, 


From  0.  A.  )  *        .-   ,  nr,* 

(Ireland),   j  ^^«'  ^'  l^Ol. 

Qunm  V.  Leathem.  (a.) 

Trades  union — Inducing  others  to  break  or  not  to  enter  into 
contract — Coercion — Competition — Trade  Union  Ads, 
1871-76 — Lawful  disposal  of  his  time  and  labour — 
Injury  to  another  vnthout  justification. 

It  is  an  actionable  wrong  to  induce  without  justification 
others  to  bre<ik  or  refrain  from  entering  into  contracts, 
when  this  is  done  for  the  purpose  of  injuring  another, 
and  damage  is  thereby  caused  to  him.  Legitimate 
trade  competition,  the  lawful  exercise  of  one's  ccdling,  and 
the  lawful  use  of  combination  for  the  advancement  of 
cne^B  trade  or  labour  are  not  an  interference  with  the 
rights  of  others.  Outside  such  opposition,  any  coercion 
of  another  to  prevent  his  disposing  of  his  labour  or  goods 
is  iUegalt  and  purposely  to  cause  damage  to  a  third  person 
in  thfs  manner  is  likeukse  an  injury  for  which  an  action 
will  lie. 

Allen  V,  Flood  (46  W,  B.  259,  [.1898]  A,  C,  1)  ex- 
plained and  distinguished. 

Decision  in  Temperton  v.  BusseU  (41  W,  B,  565, 
[1893]  1  Q.  B,  715}  approved,  but  not  dicta  of  Lord 
Esher  therein. 

Decision  of  Court  of  Appeal  ( [1899]  2  /.  B.  667) 
ajffirfned. 

Appeal  from  the  Irish  Ck>urt  of  Appeal,  Leathem  v. 
Craig,  [1899]  2  Ir.  B.  667. 

The  respondent  brought  an  action  against  various 
defendants,  including  the  appellant,  for  a  wrongful 
interference  with  the  respondent's  business  oi  a 
butcher  at  Lisbuzn,  near  Bedfast, 

The  Ibcts  are  set  out  at  length  in  Lord  Brampton's 
judgment. 

(a.)  Beported  by  C.  H.  Gaajetoit,  Esq.,  Barrister- 

at-Law* 


W.  Martin  McOrath,  and  Vesey  Knox,  for  appellant. 

Haldane  K.C,  and  F,  Watt^  for  respondent. 

The  authorities  and  arguments  are  given  in  their 
lordships'  judgments. 

The  House  took  time  to  consider  their  judgment. 

Aug.  5. — ^Earl  of  Halsbubt,  L.O. — In  this  case  the 
plaintiff  has,  by    a    properly -framed    statement   of 
claim,  complained  of  the  defendants  and  proved  to 
the  satisfaction  of  a  jury  that  the  defendants  have 
wrongfully     and     maliciously    induced     customers 
and   servants   to   cease  to  deal  with    the  plaiatiff; 
that  the   defendants    did   this  iu   pursuance    of    a 
conspiracy    formed    among    them ;    and     that    in 
pursuance   of   the    same    conspiracy   they    indaced 
servants    of    the    plaintiff    nut     to    continue    in 
the    plaintiff's    employment;     and    that    all    this 
was    done    with    malice    in    order    to    injure    the 
plaintiff;     and    that    it    did    iojure    the   pltJntiff. 
If     upon     these     facts     so     found     the     plaintiff 
could   have    no   remedy   agaiost    those    who    had 
thus    injured     him,    it     could     hardly     be     said 
that  our  jurisprudence  was  that  of  a  civilized  com- 
munity.   Nor,  indeed,  do  I  understand  that  any- 
one has  doubted,  before  the  decision  in  Allen  v.  Flood, 
46  W.  B.  258,  [1898]  A.  C.  1,  in  this  House,  that  such 
facts  would  have  established  a  cause  of  action  ag^iasb 
the  defendi»nts.    Now,  before  discussing  the  case  of 
Allen  V.  Flood  and  what  was  decided  therein,  there 
are  two  observations  of  a  general  character  which  I 
wish  to  make ;  and  one  is  to  repeat  what  I  have  wry 
often  said  before — that  every  judgment  must  be  read 
as    applicable   to   the   particular   facts   proved   or 
assumed  to  be  proved,  since  the  generality  of  the 
expressions   which    may   be    found   there    are    not 
iutisnded  to  be  expositions  of  the  whole  law  bat  are 
governed  and  qualified  by  the  particular  facts  of  the 
case  in  which  such  expressions  are  to  be  found.    The 
other  is  that  a  case  is  ooly  an  authority  for  what  it 
actually  decides.      I  entirely  deny  that  it  can  be 
quoted  for  a  proposition  that  may  seem  to  follow 
logically    from    it.      Such   a   mode    of    reasoning 
assumes    that    the    law    is    necessarily    a    logical 
code,    whereas    every    lawyer    must    acknowledge 
that   the   law   is    not   always    logical    at    all.      I 
think  that  the  application  of  these  two  propositions 
renders  the  decision  of  this  case  perfectly  plain,  not- 
withstanding the  decision  in  the  case  of  Allen  v.  Flood, 
Now,  the  hypothesis  of  fact  upon  which  Allen  v.  Flood 
WAS  decided  by  a  majority  in  this  House  wa<  that  the 
defendants  neither  uttered  nor  carried  into  effect  any 
threat  at  all.      They  simply  warned  th«)  plaintiff^s 
employer  of  what  the  men  themselves  wittiout  their 
persuasion  or  influence  had  themselves  determined  to 
do,  and  it  was  certainly  proved  that  no  resolution  of 
the  trade  union  had  been  arrived  at,  and  that  the 
trade  union  official  had  no  authority  himself  to  call 
out  the  men,  which,  it  was  argued  in  that  case,  WdS 
the  threat  which  coerced  the  employers  to  discbargo 
the  plaintiff.    It  was  further  an  element  in  the  decision 
that  there  was  no  case  of  conspiracy  or  even  of  com- 
bination.   What  was  alleged  to  have  been  done  was 
only  the  independent  and  sinKle  action  of  the  defen- 
dant, actuated  in  what  he  did  by  the  desire  to  express 
his  own  views  in  favour  of  his  fellow  members.    It  is 
true  that  I  personally  did  not  believe  that  it  was  the 
true   view   of   the   facts,    but  as  I   have    said    we 
must    look  at   the   hypothesis  of  fact   upon  which 
the   case  was    decided    by    the    majority   of    those 
who    took   part    in    the    decision.      In    my    view 
what  has  been  said  already  is  enough  to  decide  this 
case  without  going  further  into  the  facts  of  Alien  v. 
Flood,  but  I  cannot  forbear  ascepting  with  cordiality 
the  statement  of  the  case  prepared  by  two  of  your 
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lordships — Lord  Brampton  and  Lord  Lindley — with 
great  care  and  precision.    Now,  in  this  oase  it  oannot 
b^  denied  that,  if  the  verdict  stands,  there  was  a  con- 
8  jiraoy  and  threats  carried  into  execution  so  that  loss 
of  business  and  interference  with  the  plaintiff's  legal 
righti  are  abundsntly  proved,  and  I  do  not  under- 
stand that  the  very  learned  judge  who   dissented 
doubted  any  one  of  the  propositions ;  but  his  view 
was  grounded  on  the  belief  that  Allen  v.  Flood  had 
altered  the  law  in  these  respects  and  made  that  lawful 
which  would  have  clearly  been  actionable  b^ore  the 
decision  of  that  case.    For  the  reasoDs  which  I  have 
given  I  cannot  agree  with  that  conclusion.    I  do 
not  deny  that  if  some  of  the  observations  made  in 
that  o«se  have  to  be  pushed  to  Uieir  logical  con- 
oluiion  it  would  be  very  difficult  to  resist  Palles, 
C.B.'s,  inflexible  logic;   but.   with  all  the  respect 
wliich  any  vie  v  held  by  that  lesmed  judge  is  entitled 
to  command,  I  cannot  concur.    Tbia  case  is  distin- 
guiibed  in  its  last  form  from  the  essentially  important 
facts  in  Allen  v.   Flood,     Bightly  or  wrongly  the 
theory  upon  which  judgment  was  pronounced  in  that 
oase  is  one  whereby  the  present  is  shown  to  be  one 
which  the  majority  of  your  lordships  would  have  held 
to  bs  a  case  of  actionable  injury  inflicted  without  any 
excuse  whatever.    There  was  a  subordinate  question 
raised  which  I  must  not  pass  over.    Ic  is  suggested 
that  FitzGibbon,  L.J.,  did  not  put  all  the  questions 
which  were  neosssary  to  raise  ell  the  points  which  the 
learned  counsel  desired  to  argue.    Now  I  think  the 
charge  of  the  Lord  Justice  absolutely  accurate,  and 
when,  in  deference  to  the  wishes  of  the  counael  for  the 


defendant,  he  consented  to  put  such  questions  as 
were  then  de»ired,  it  would  oe  intolerable  that  it 
bhould  be  made  afterwards  the  subject  of  complaint 
that  he  did  not  at  the  same  time  put  other  questions 
which  he  was  not  asked  to  put  at  at).  I  move  that 
this  appeal  be  dismissed  with  costs. 

Lord  Magnaghten  (read  by  Lord  Brampton). — 

Notflvithstanding  the  strong  language  of  0*Brien,  J., 

und  the  weighty  argument  of  Palles,  C.B  ,  I  oannot 

help  thinking  that  the  case  of  Allen  v.  Flood  has  very 

little  to  do  with  the  question  now  under  consideration. 

In  my  opinion  the  decision  in  AlUn^.  Flood  laid  down 

no  new  law.    It  simply  brushed  aside  oertain  dicta 

which  were,  in  the  opinion  of  the  majority,  contrary 

to  principle,  and  unsupported  by  aucbority.    Those 

dicta  are  first  to  be  found  in  the  judgment  delivered 

by  Lord  Esher  (then  Brett  L.J.)  on  t>ehalf  of  himself 

and  Lord  Selbome,  L.O.,  in  Bowen  v.  Sail,  29  W.  B. 

367,  6  Q.  B.  D.  383.    They  were  repeated  by  Lord 

Esher,  M.B  ,  and  Lopes,  L.  J.,  in  Temperton  v.  Bu88ell, 

41  W.  B.  665,  [1893]  1  Q.  B.  715 ;  but  they  were  not, 

I  think,  necebSiiry   for  tho  dt*oi(iion  in  either  oase. 

They  did  form  the  ground  of  the  decision  ia  Allen  v. 

Flood  in  its  earlier  stages.    But  the  only  result  of 

the  final  decision  in  tbat  case  was  that  the  .law  was 

restored  to  the  condition  in  which  it  was  before  Lord 

Esher's  views  in  Bowen  v.  Hall  and  Temperton  v. 

Busedl  were  accepted  by  the  CSourt  of  Appeal.    In  fact 

I  think  that  the  head-note  to  Allen  v.  Flood  might 

well  have  run  in  these  words,  which  were  used  by 

Parke,  B.,  in  giving  the  judgment  of  an  fxoeptiooaUy 

strong  court  nearly  half  a  century  sgo  in  Stevenson  v. 

Newnhamy  13  0.  B.  285 :    '*  An  act  which  does  not 

amount  to  a  legal  injury  cannot  be  actionable  became 

it  is  done  with  a  baa  intent.''    That,  in  my  opinion, 

is  the  sum  and  substance  of  Allen  v.  Flood,  if  you 

eliminate  all  matters  of  merely  passing  interest,  the 

charge  of  the  learned  judge,  the  findings  of  the  jury 

(unintelligible,  I  think,  without  a  careful  examination 

of  the  evidence),  and  the  di«cussion  of  the  evidencft 

itself  in  the  two  aspects  in  which  it  was  presented 

for  the  oondderation  of  this  House,  and  for  the  con- 


sideration of  the  judges  by  whom  the  House  wm 
assisted,     l^e  case  which  is  really  brought  uidsr 
review    on   this    appeal    is    Temperton    v.    RimeU, 
I   cannot  <liflangwM>i    that   owe  from  the  pressot 
case.      The   facts  are   identical  in    substance,  and 
the    grounds    of     decLsion     must     be    the    lame. 
Now,   the   decision   in    Temperton   v.     BusseU  wsa 
not    overruled    in    Allen    v.    Flood,     nor    is^  the 
authority  of   Temperton  v.  BusseU,  in  my  opinion, 
shaken  in  the  least  by  the  decision  in  Allen  v.  Flood. 
Disembarrassed  by  the  expressious  which  Lord  Ether, 
M  R.,  unfortunately  used  in  giving  judgment,  th« 
decision  in  Temperton  v.  Bussdl  seems  to  me  to  stand 
on  sure  ground.     So  far  from  being  impugned  in 
Allen  V.  Flood,  it  had,  I  think,  the  approval  of  Lord 
Watson,  "rvhote  judgment  seems  to  me  to  represent 
tt)e  joint  views  uf  me  majority  far  better  than  sny 
other  judgment  delivered  in  the  case.    Lord  Watson 
says  that  he  did  not  think  it  necf^ssory  to  notice  st 
length  Temptrton  v.  Buaeell  becftuse  it  was  to  his  mind 
«  very  doubtful  whether  in  thatc<i»e  there  was  say 
question  before  the  court  with  regard  to  the  effect 
of  the  animus  of  the  actor  in  making  that  unlawful 
which   would   otherwise  have  been  lawful."    Then 
he  goes  on  to  say :  ^*  The  only  findings  of  the  jury 
which   the   court   had  to   consider   were :   (1)  Tbst 
the   defendants    had    maliciously    indnoed    certsin 
persons  to  break  tlieir  contracts  with  the  defend- 
ants ;  and  (2)  that  the  defendants  had  malioioaily 
conspired  to  induce,  and  had  thereby  induced,  certsin 
persons  not  to  make  contraoti  with  the  plsintiffi. 
There  having  baen  undisputed  breaches  of  contract 
by  the  persons  found  to  have   been  induced,  the 
first   of   these   findings   raised    the    same  question 
which  was  disposed  of  in  Lumley  v.  Oye,  1  W.  B. 
432,  2  E.  &  B.  216.      According   to    the   second 
finding,  the  person  induced  merely  refused  to  msie 
contracts,  which  was  not  a  legal  wrong  on  their 
part ;    but     the    defendants    who     induced    wen 
found  to   have   accomplished   their   object,  to  the 
injury  of  the  plaintiffs,  by  means  of  unlawful  con- 
spiracy, a    clear  ground    of   liability  aooording  to 
Lumley  v.  Oye  if,  as  the  court  held,  there  was  eyidenoe 
to  prove  it."    It  must  be  admitted,  I  think,  that  the 
second  reference  to  Lumley  v.   Gye  in  the  pssesge 
which  I  have  ju«t  quoted  is  a  slip,  a  rare,  if  not  so 
unexampled,    occurrence    in    a   judgment   of  L  rd 
Watson's.      I  cannot  see   that  Lumley  v.   Gye  *»•■ 
any  bearing  on    the  question  of    coiupiraoy.    Bat 
C  do  not   think   that   the    slip    (if   it   be   a  slip) 
impairs    the    eff^t    of   what   Lord   Watson    flsio. 
Obviously  he  thought  that  there  was  authority  fc 
the  proposition  that  a  conspiracy  to  injure  may  g^ 
rise  to  cinl  liabiHty.    There  is  authority  for  thy 
proposition ;  but  even  if  there  were  none  to  be  foanoi 
Lird  Watson's    view    that    the    proposition    wsi 
supported  by  authority  is,  I  think,  of  oonsidershM 
weight.    Precisely  the  same  questions  arise  in  thii 
case  as  arose  in  Terrqyerton  v.  Bu8seU.    The  answsn*  1 
think,  must  depend  upon  precisely  the  same  coosidefs- 
tions.    Was  Lumlty  v.  Oye  rightly  decided  f  ^  l^ 
tbat  itwa^    Lumlry  v.  Oye  was  much  considsred  p 
in  Allen   v.  Flof)d,    But  as  it  was  not  dirsoW» 
question,  some  of  your  lordships  thought  it  hetur 
to  suspend  your  judgment.    In  this  case  the  qoesnoB     , 
arises  directly,  and  it  is  necessary  to  express  an  opiiu^^     | 
on  the  point.    Speaking  for  myself ,  I  have  no  bsnts-     | 
tion  in  saying  that  I  think  the  decision  right,  sot  on 
the  ground  of  malicious  intention — ^that  was  not,  ^ 


. leoagnixsd 

law,  if  there  be  no  justification  for  the  ui^^*!^ 
The  onlv  other  Question  is  this:  Does  a  conspi'*^ 
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to  injure,  if  there  be  damage,  give  rise  to  oiTil 
liability  ?  It  seems  to  me  that  there  is  aathority  for 
that  propositioo,  and  that  it  is  foonded  io  good  sense. 
Gregory  y.  Brunswick,  6  Man.  &  G.  205,  is  one  authority, 
and  there  are  others.  There  are  valuable  observations 
on  the  subject  in  Erie,  J.'s,  charges  to  the  jury  in 
Beg.  ▼•  Duffield,  5  Cox  O.  C.  404,  and  ^e^.  v.  Bow- 
landSf  5  Cox  G.  C.  436.  Those  were  cases  of  trade 
union  outrages,  but  the  observations  to  which  I  refer 
were  not  confined  to  exploded  doctrines  in  regard  to 
restraint  of  trade.  There  are  also  weighty  observa- 
tions to  be  found  in  the  charge  delivered  by  Fitz- 
gerald, J.,  in  Beg.  y.  PamtU^  14  Cox  C.  0.  508. 
Th«t  a  conspiracy  to  injure,  an  oppressive  combina- 
tion, differs  widely  from  an  invasion  of  dvil  rights 
by  a  single  individual  cannot  be  doubted.  I  agree 
with  the  rc-marks  of  Bo  wen,  li.J.,  and  Lord  Bramweli 
and  Lord  Hannen  in  Mtgul  Steamship  Co.  ▼. 
McGregor,  Gow,  &  Co..  37  W.  R.  766,  23  Q.  B.  D. 
598;  40  W.  B.  337.  [1892]  A.  C.  25.  A  man  may 
resist  without  much  difficulty  the  wrongful  act  of 
au  individuaL  In  repelling  it  he  would  probably 
have  at  least  the  moral  supper  c  of  his  friends  and 
n-ighbours;  but  it  is  a  very  different  thing,  as 
Fitzgerald,  J.,  observes,  when  one  man  has  to  defend 
himself  against  many  combined  to  do  him  wrong.  I 
have  only  to  add  that  I  agree  generally  with  the 
judgments  delivered  in  the  courts  below,  and  particu- 
larly with  the  judgment  of  Andrews,  J  ,  in  t^e 
Quei*n's  Bench,  and  the  judgment  of  Holmes,  L.X, 
ia  the  Court  of  Appeal  I  do  not  think  that  the  acts 
done  by  the  defendants  were  done  '*in  contemplation 
or  furtherance  of  a  trade  dispute  betw<*en  employers 
and  workmen."  S3  f«r  as  I  can  sea  there  was  no 
trade  dispute  at  all.  Leathem  had  no  dispute  with 
his  men.  They  had  no  quarrel  with  him.  For  his 
part  he  was  quite  willing  that  all  his  men  should  joiu 
the  union.  He  ofiEered  to  pay  all  their  fiufs  nijd 
entrance  money.  What  he  did  object  to  was  a  crutl 
punishment  which  it  was  proposed  to  inflict  on  some 
of  his  men  for  not  having  joined  the  union  sooner. 
There  was  certainly  no  trade  dispute  iu  the  case  of 
Munoe.  But  the  defendants  conspired  to  do  harm  to 
Monce  in  order  to  compel  him  to  do  harm  to  Le-kthem, 
and  so  enable  th«m  to  wreak  tbeir  vengeance  upon 
Ijeathem's  servants  who  w»re  not  members  of  toe 
union.  I  also  think  that  the  provision  in  the  Oon- 
spiraoy  and  Protection  of  Protection  Act,  1875,  which 
■ays  that  in  certain  cases  an  agreement  or  combina- 
tion is  not  be  *' indictable  as  a  conspiray/'  has 
uotbing  to  do  with  civil  remedies. 

Lord  Shaio)  (read  by  Lord  Davey). — After 
the  able  and  full  opinions  of  the  learned  judges 
of  the  Court  of  Appeal  in  L^land,  holding  that  the 
▼erdict  and  judgment  for  the  plaintiff  ought  to  stand, 
the  grounds  of  my  opinion  that  this  judgment  ought 
to  be  affirmed,  and  the  appeal  dismissed,  may  be 
shortly  stated.  I  refrain  from  any  detailed  reference 
to  the  numerous  cases  cited  in  the  argument.  These 
have  been  considered  and  discussed  by  the  judges  of 
the  Court  of  Appeal,  and  I  concur  in  the  reasoning 
of  the  majority  of  their  lordships,  and  they  h«ve  been 
already  dealt  with  in  my  judgment  in  the  case  of 
Allen  V.  Flood.  Ia  that  cat e  I  expressed  my  opinion 
that  while  a  combination  of  different  persons  in  pursuit 
of  a  trade  object  was  lawful,  although  resulting  in  such 
injury  to  others  as  may  be  caused  by  legitimate  com- 
petition in  labour,  yet  that  a  combination  for  no  such 
object*  but  in  pursuit  merely  of  a  malicious  purpose 
to  injure  another,  would  be  clearly  unlawful;  and, 
having  considered  the  arguments  iu  this  case,  my 
opinion  has  only  been  confirmed.  The  learned  Lord 
Justice  before  whom  the  case  was  tried  told  the  jury 
with  reference  to  the  words  '*  wrongfully  and 
malicionsly  "  in  the  first  question  that  the  questions 


to  be  answered  by  them  were  only  matters  of  fact  to 
be  determined  on   the  evidence,  and  in  partioular 
involved  the  question  whether  the  intention  of  the 
defendants  was  to  injure  the  plaintiff  in  his  trade,  as 
distinguished  from  tbe  intention  of  legitimately  ad- 
vancing their  own  interests.    The  verdict  affirms  that 
this  was  the  fact,  for  after  the  direction  of  the  learnt  d 
jud^  no  other  interpretation  can  be  given  to  the 
finding  that  the  acts  were  done  by  the  defendants 
*'  wrongfully  and  nuJiciously.'*  This  being  c!e«r  y  so, 
the  question  now  raised  is  whether  in  consequenoe 
of  tbe  decision  of  this  House  in  Allen  v.  Flood,  and 
of   the  grounds  on  which  that  case   was  decided, 
it  is  now  the  law  that  where  the  acts  complained  of 
are  in  pursuance  of  a  combination  or  conspiracy  ta 
injure  or  ruin  another,  and  not  to  advance  the  parties' 
own  trade   interests,  and   injury  bus  resulted,  no 
action  vnll  lie ;  or,  to  put  the  question  in  a  popular 
form,  whether  the  decision  in  Allen  v.  Flood  lias  made 
boycotting  lawful?    Apart  from  the  decision  in  that 
case  the  judgment  of  the  learned  judges  in  Ireldnd 
would  have  been  unanimous  in  affirming  th<«  principle 
to  which  FltzGUbbon,  L,J.,  gave  effect.    The  general 
law  cannot,  I  think,  be  more  happily  stated  tlian  iu 
the  passage  from  ttie  judgment  of  Boweu,  L.J.,  iu 
th(i  Mogul  case,  61  L.  T.  Bep.  820,  which  was  quot-d 
by   Lord  Halsbury,  L.C.,  with   an   expression   of 
his  strong  approval,  in  Allen  v.   Flood.    Toe  Lord 
Chancellor  there  said:  *^  I  can  desire  no  more  apt 
exposition  of  the  l»w  than  that  whioh  is  contain*'d 
in   Bowen,    L.J.'s,    admirably   reasoned    judgment 
in    the    Mogul    case    in    the    Court    of    Appeal," 
which  he  then  quotes,  as  follows:   ''Intimidation, 
obstruction,  and  molestation  are  forbidden ;  so  is  the 
intentional  procurement  of  the  violation  of  individual 
rights,  contractual  or  other,  assummg  always  that  there 
is  no  just  cause  for  it.    The  intentional  driving  away 
of    customers    by   show    of    violfnce   {Tarleton   v. 
MGawley,  1   Peako  N.   P.  270) ;  ihe  ODatruo*ion  of 
actors  on  the  stage  by  preconcerted  hissing  (Clifford 
V.  Brandon,   2  Camp.   358;    Gregory  v.    Brunswick 
the  disturbance  of  wildfowl  in  decoys  by  tbe  firing 
of  guns  {Carrington  w.   Taylor,   11   East,    571,  and 
Keehle  v.  Hitkeringcdl,   11   East,    573,  n;    11  Mod. 
74,    131) ;    the   impeding   or   threatening   servants 
or  workmen  {Garret  v.  Taylor,  Cro.  Jac.  567) ;  the 
inducing  persons  under  personal  contracts  to  break 
their  contracts  {Bowen  v.  Hall  and  Lumley  v.  Gye), 
are  all  instsnces  of  such  forbidden  acts."    The  Ijord 
Chancellor  also   spoke  with  approval,  as   I  should 
certainly  do,  of  the  views  to  a  similar  eff  ct  stated  by 
Erie,  J.,  in  his  work  on  trade  imions.    It  may  be  that 
in  certain  cases  the  object  of  inflicting  i<  jury  and 
success  in  that  object  require  co  ubinatiou  or  oon- 
spi'acy  with  others  in  order  to  be  effectual.    That 
was  not  so  in  all  the  oases  enumerated  by  Bowen, 
L.  J.,  but  no  question  on  that  point  arises  in  the  cir- 
cumstances ot  this  particular  case,  for,  according  to 
the  verdict  of  the  jury,  the  defendants  by  couibined 
aotion  wrongfully  and  malidoosly  indoced  a  number 
of  persons  to  refrain  from  dealing  with  ttie  plaintiff. 
That  is  sufficient  for  the  decision  of  the  case,  although 
in  my  opinion  it  is  further  prov'd  that  thi-y  succeeded 
in  inducing  a  servant  and  a  customer  of  the  plaintiff 
to  break  existing  contracts  with  him.    On  the  whole, 
it  seems  to  me  clear  that  the  defendants  were  guilty 
of  unlawful  acts  unless  the  judgmnnt  in  the  cate  of 
Allen  V.  Flood  has  introduced  a  cbauge  which  has 
render€d  such  acts  lawful.    As  to  thu  vital  distinction 
between  Allen  v.  Flood  and  the  present  ca  e,  it  may 
be  stated  in  a  single  sentence.    In  Allen  v.  Flood  the 
purpose  of  the  defendant  was  by  the  acts  complained 
of  to  promote  his  own  trade  intereit,  which  he  was 
held  entitled  to  do,  although  it  was  injurious^  to  his 
competitors ;  whereas  in  the  present  case,  while  it  Is 
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clear  that  there  was  oombiiiatioii,  the  purpose  of  th® 
defendants  was  **  to  injure  the  plaintiff  m  his  trade 
as  distiugaished  from  the  intention  of  legitimately 
fidvancindc  their  own  interests."    It  is  unnecessary  to 
quote   from  the  judgments  of   the  m»jority  of  the 
learned  juiges  in  Allen  y.  Flood  to  show  their  opinioos 
oa  the  importance  of  this    essential   point.      Lord 
Her«ohell,  for  example,  said :    '*  The  object  which  the 
defendant  and  those  whom  he  represented  had   in 
view  throughoat   was  what  they  believed  to  be  the 
interest  of  the  class  to  which  they  belonged ;   the  step 
taken  was  a  means  to  that  end  "  ;  and  the  other  Lordis 
in  the  majority   expressed  themselves   to  a  similar 
effect.     For  myself,  what  I  said  was  this:  '*If  any- 
tning  is  clear  on  the  evidence  it  seems  to  me  to  be 
this,    that    the    defendant    was    bent,     and    bent 
exclusively,  on  the  objoct  of  furthering  the  interests 
of  those  whom  he  represented  in  all  that  he  did,  that 
this   was  his  motive  of  action,  and  not  a  desire,  to 
use  the  words  of  the  learned  judge,  '  to  do  misi^ef 
to  the   plaintiffs  in  their  lawful  calling.'    The  case 
was    one  of  competition   in  labour,    which   in  my 
opinion   is   in  all  respects  analagous  to  competition 
in  trade,  and   the   sune  principles  must  apply  to 
it.".     The   grouud   of   judgment    of    the   majority 
of    the    Hou^e,   however   varied   in    expression   by 
tbeir    lordships,    was,    as    it    appears    to    me,  that 
A.llen,  in  what  he  said  and  did,  was  only  exercising 
the  right  of    himself  and  his    fellow- workmen    as 
c  >mpetitors  in  the  labjur  market,  and  the  effect  of 
injury  thus  caused  to  others  from  such  competition, 
'  which  was  legitimata,  was  not  a  legal  wrong.    It  is 
itiily  necfsstftry  to  add  that  the  defendants  here  have 
no  such  defence  as  legitimate  trade  competition.  Their 
tocts  were  wrongful  and  malicious  in  the  sense  found 
by  the  jury — that  is  to  say,  they  acted  by  conspiracy, 
not  for  any  purpr'se  of  advancing  their  own  interests 
as  workmen,  but  for  tbe  sole  purpose  of  injuring  the 
plaintiff  in  his  trade.     I  am  of  opinion  that  the  law 
prohibits  such  acts  as  unjustifiable  and  illegal ;  that 
by  so  acting  the  defendants  were  guilty  of  a  dear 
violation  of  the  rights  of  the  plaintiff,  with  the  result 
of  causing  serious  injury  to  him ;  and  that  the  case  of 
Allen  V.  Flood  as  a  case  of  legitimate  competition  in 
the  labour  market  is  eBsentiauy  different,  and  gives 
no  ground  for  the  defendants'  argument.    I  concur 
in  holding  that  there  is  not  suffioif*nt  ground  for  dis- 
turbing the  verdict  on  the  question  of  damages,  and 
in  holding  that  the  special  provision  of  section  3  of 
tbe  Conspiracy  and  Protection  of  Property  Act,  1875, 
has  no  appbcaiion  to  the  circumstances  of  this  case. 

Lord  BsAKPTON.  —  This  case  now  awaiting 
fiual  judgment  is  one  which,  looked  at  simply  as 
bffectiog  the  parties  to  it,  is  of  no  serious  pecuniary 
concern,  but  it  involves  nevertheless  questions  of 
widespread  importance  to  every  trade,  and  to  every 
employer  and  servant  engaged  in  the  trade.  The 
auuon  was  originally  brought  in  the  High  Oourt  in 
Ireland  by  Henry  L^athem,  the  respondent,  as 
plaintiff,  against  Joseph  Qmnn  (the  sole  appellant) 
and  four  otber  persons — John  Craig  (now  dead),  John 
Davey,  Henry  Dornan,  and  Robert  Shaw,  as 
defendants — to  recover  damages  for  a  wrongful 
interference  with  the  plaintiff's  business  of  a  butcher 
at  Lisbum,  a  few  miles  from  Belfast,  For  upwards 
of  twenty  years,  before  July,  1895,  Leathem  had 
carried  on  business  in  Lisburn,  having  as  one  of 
his  constant  customers  Andrew  Munce  (now  also 
dead),  who  kept  a  butcher's  shop  at  Belfast,  to 
whom  he  supplied  weekly  £20  or  £30  worth  of 
the  best  meat;  and  he  had  in  his  employment  as 
assistants  several  men  at  weekly  wages.  In  February, 
1893,  a  trade  union  society  was  registered  under  the 
Trade  Union  Acts,  1871  and  1876,  by  the  name  of 


*'ThB  Belfast  Joumevman  Butohers  and  Assistants' 
Association."     Of  this  society  Craig  was  president, 
Quinn  treasurer,  and  Davey  secretary;    they  were 
original  members ;  the  other  defendantt,  Dornan  and 
Shaw,  joined  subsequently  as  mere  ordinary  members. 
Leathem  was  not  a  member,  nor  were  any  of  his 
assistants.     The  members  of  the  society    amongst 
themselves  soon  adopted  an  unregistered  rule  t£at 
they  vould  not  work  with  non-union  men,  nor  would 
they  cut  up  meat  that  came  from  a  place  where  non- 
union  hands  were  employed;    but   there    was  no 
evidence  that,  prior  to  July,  1895,  this   had  been 
productive  of  auy  conflict  between  Leanhem's  mei 
and  the  union.      Early    in  that    month,    however. 
Leathem,  on  the  invitation  of   Davey,   attended  a 
meeting  of  the  sooiety  held  at  Lisbum.      All   the 
defendants  were  there.     Leathem  had  at  that  time 
among  his  assistants  a  man  named  Bobert  Dickie,  a 
family  man,    with  young  children  dependent  upon 
him ;  this  man  had  been  in  hii  t-mploy  for  ten  years ; 
he  was  desiroas  of  keeping  him  ana  all  the  others 
empl(  yed  by  him  in  his  service,  but  still  of  doing 
auyrhing  in  reasou  to  conciliate  the  society.     But 
I  bad  better  let  him  tell  his  account  of  this  meetiog 
in  his  own  words,  as  he  to'd  it  to  the  jury.     '*  I  said 
that  I  came  on  behalf  of  my  men,  and  was  ready  to 
pay  all  fines,  debts,  and  demands  agahist  them ;  and 
I  asked  to  have  them  admitted  to  the  sooie^.    The 
defendant  Shaw  got  up  and  objected  to  their  bemg 
allowed  to  work  on,  and  to  their  admission,  and  said 
t^at  my  men  should  be  put  out  of  my  employment, 
and  oould  not  be  admitted,  and  should  walk  the 
streets  for  twelve  months.    I  said  it  was  a  hard  case 
to  make  a  man  walk  th<)  streets  with  nine  small 
children,  and  I  would  not  submit  to  it     Shaw  moved 
a  resolution  that  my  assistants  should  be  called  out ;  • 
man  named  Morgan  seconded  the  resolution,  and  it 
was  carried.     Craig  was  in  the  chair ;  I  was  dttisg 
beside  him.    He  said  there  were  some  others  there 
that  would  suit  me  as  well.    He  picked  them  out,  and 
they  said  they  could  work  for  me.    I  said  they  were 
not  suitable  for  my  business,  and  I  would  keep  tbe 
men  I  had.    They  said  I  had  to  take  them.     1  said 
I  wou^d  not  put  out  my  men.    Craig  then  spoke,  and 
told   me  my  meat  would  be  stopped    in    Andrew 
Munoe's  if  I  wonld  not  comply  with  th<»ir  wishes." 
The  chairman    spoke  truly ;    for,  on    the    6th  oi 
September  the  secretary  of   the    socnety  wrote  to 
Lttath4>m    asking   *'  whether   he  had  made  up  hw 
mind  to  continue   to  employ   non-union    labour," 
adding,  **  If  you  continue  as  at  present  our  sooiety 
will  be  obliged  to  adopt  extreme  measures  in  your 
case."    He  wrote  also  to  Mr.  Manoe  on   the  13th 
of  September  stating  that  a  deputation  had  been 
appointed  to  wait  upon  him  to  comA  to  a  decision  in 
regard  to  his  purchase  of  meat  from  Leathem  &  Sons, 
as  they  were  anxious  to  have  a  settlement  at  ooce. 
To  this  letter  Mr.  Munce  sent,  on  the  14th  of  Septem- 
ber, a  very  sensible  reply :  '*  It  is  quite  out  of  my 
province  to  interfere  with  the  liberty  of  any  man. 
But  why    refer  to  me  in  the  matter?    I  do  not 
think   ie   fair   for  you   to  oome  at  me,  sdeiug  it 
appears    to    be    the  Messrs.    Leathem   tbat    jp^ 
wish   to    interfere    with."      A    deputation,    whifih 
iticladed    Craig,    Qoinn,    Shaw,    and    Dornan,  hs^ 
au  interview  with  a  son  of  Mr.  A.  Munoe,  and  on 
the  17th  of  September  he  wrote  to  the  secretary  the 
Teply  of  his  father,  **  that  he  oould  not  interfere  to 
bring  pressure  to  bear  on  Mr.  Leathem  to  employ 
none  but  society  men  by  refusing  to  purchase  meat 
from  him,  as  that  would  be  outsiae  his  province  v^ 
interfering  with  the  liberty  of  another  man."    ^^ 
18th  of  September  brought  a  definite  announoem^ 
from  the  secretary  to  Mr.  Munce,  that  having  f s>l^ 
^  to  make  a  satisfactory  arrangement  with  Mr.  Leathemt 
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they  had  no  other   alternatiye   bat  to  iDstmot  his 

(BCunoe's}  employees  "to  cease  work  immediately 

Leathem's  beef  arrives."    Thereupon  Mr.  Monce  was 

constrained  to  send    to    Leathern   on    the  20  Lh  of 

Sdptember  a  telegram  :  *'  Unless  yon  arrange   with 

society  you  need  not  send  any  beef  this  week,  as  men 

are  ordered  to  quit  work."     On  and  from  that  day 

Munce  took  no  more  meat  from  Leathem,  to  his  Bub- 

•tantial  loss.      Another  mode  adopted  by  several  of 

the  defendants  with  a  view  to  prevent  persons  from 

dealing  with  Le%them  was  the  publication  throufihout 

the  dutrict  of  Lisbum  of  *'  black  liets/'  containing 

and  holdiug  up  to  odium  not  only  his  name,  but  the 

names  of  persons  who  dealt  with  him,  as  a  warning  to 

those  persons  that  if  they  wished  their  names  to  be 

removed  from  the  lists  they    must   hav'i    no  more 

dealiog^  witd  him  or  any  other  non-society  shops. 

Amongst  others,  a  man  named  McBride,  a  uusiomer 

of   Leathem.   was   operated  on  by  this  mode,  and 

ceased  to  deal  with  hmi ;  attempts  were  also  made  by 

means  of  such  lists  to  induce  two  other  men  named 

Divis  and  Hastings.      With  the  object  of  further 

incooveoieocing  Leathem  in  his  trade,  two  of  his 

weekly  servants.  Bice  and  McDonnell,  who  had  been 

non-union  men,  were  somehotv  or  other  induced  to 

join  the  society  and  to  quit  their  service  with  Leathem ; 

it  is  true  that  they  gave  due  notice  of  their  intention 

to  do  BO,  and  as  regards  them,  therefore,  no  separate 

cause  of  action  could  be  maintained.     Bat  after  they 

hid  left  their  nervic*)  they  were  paid  by  the  society 

during  the  time  that  they  were  out  of  work  weekly 

sums    of    mouey    as  compensation    for    the    wages 

which  they  would  h«ve  earned  with  Leathem.      As 

regards  the    assistdmt,   Robert    Dickie,  be   left  his 

service  without  aoy  notice  in  the  middle  of  a  week, 

and  so  broke  his  contract  with  his  employers,  aud 

there  was  evidence  that  he  was  indaced  to  do  so 

tbrongh  the  influence  of  the  defendants,  for  Dickie*s 

evidence  at  the  trial  was  that  he  was  brought  out  of 

Leathem's  shop  by  Bice  to  a  meeting  of  the  society  in 

a  room  over  the  defendant  Doman's  shop ;  that  Shaw 

(anoiher  defendant)  was  there ;  that  they  wanted  him 

to  leave  Leathem  because  the  rest  were  out,  and 

promised  to  pay  him  what  he  had  from  Leathem ; 

that  he  left  and  was  paid  by  Bice  for  the  society  and 

was  then  in  Doman's  se  vice.    The  case  came  on  for 

trial  at  the  Belfast  Assizes  in  July,   1896,   before 

FitzQibbon,  L.J.,  and  a  spt-oial  jury.    The  pleadings 

charged  in  the  first  f>ur  counts  as  separate  causes  of 

action — (I)  the  procurir  g  Munce  to  break  contracts  he 

had  made  with  Leathem ;  (2)  the  publication  by  the 

d«f endants  of  "black  lists";  (3)  the  intimidation  of 

Munce  and  other  persons  to  break  their  contracts; 

and  (4)  the  coercion  of  Dickie  and  other  servants  to 

leave  the  service  of  the  plaintiff      E*ch  of  these 

counts  alleged  that   the   acts  compLiiaed  of   were 

done  **  wrongfully  and  maliciously,  and  with  intent 

to  injure  the  plaintiff,  and  to  occasion  him  and  have 

occasioned  him  actual  loss,  injury,   and   damage." 

The  fifth  and  la:t  count  charged  also  as  a  separate 

cause  of  action,  that  the  defendants  uolawfuUy  and 

maliciously  conspired  together,  and  with  others,  to 

do  the  various  acts  complained  of  in  the  previous 

counts,  with  intent  to  injure  the  plaintiff  and  his 

trade  and  business,  and  that  that  by  reason  of  the 

conspiracy  he  was  injured  and  damaged  in  his  trade. 

Damages  and  an  injunction  were  cliiimed.     At  the 

conclusion  of  the  bvidenoe,  Mr.  O'S  aughnessy,  Q.C., 

for  the  defendants,  submitted  that  they  were  entitled 

to  a  nonsuit  upon  the  grounds  that  there  was  no 

evidence  of  a  cootract  between  Munce  and  Leathem, 

n^r  of  any  pecuniary  damage   to  the  plaintiff  by 

leason  of  the  acts  of  the  defendants,  end  the  acts 

of   the  defendants  were   legitimate.     The    learned 

Lord    Justice   refused    to   nonsuit.      He    left,    in 


compliance   with    the   wishes   of     the    defendants* 
counsel,  the  three  following  questions  to  the  jury: 
(1)   Did  the  defendants,  or  any   of  them,  wrong- 
fully   and    maliciously    induce    the    custom  ;rs    or 
servants  of   the  plaintiff  named  in  the  evidence  to 
refuse     to    deal     with     the     plaintiff?      (2)    Did 
the   defendants,    or   any    two    or    more    ot     them, 
maliciously  conspire  to  induce  the  plaintiff's  customers 
or  servants  named  in  the  evidence,  or  any  of  them, 
not  to  deal  wirh  the  plaintiff  or  not  to  continue  in  his 
employment,  and  w«re  such  persons  so  induced  not  to 
do  so  ?    (3)  Did  the  defendants  Divey,  Dornan,  and 
Shaw,  or  any  of  them,  publish  the  "  hUdk  list "  with 
intent  to  injur.)  the  plaintiff  in  hts  businejs,  and,  if  so, 
did    the   publication    so   injure    bim  P      The   jury 
answered  each  of  these  questions  in  the  affirmative, 
and  asses  ed  the  damages  against  all  the  defendants 
at  £200,  and  with  regard  to  the  third  queation  they 
found  against  the  def^^udants  Djrnan,  Divey,  and 
Shaw,  with  an  addition  il  £50  as  damages  agon^t 
them  only.    Judgment  was  given  in  accordance  with 
that  verdict.      The  defendants   appealed,    but    the 
appeal  was  distuies  d  except  that  toe  damages  were 
disallowed  in  respect  c.f  the  third  question.     Fitz- 
Qibbon, L.J.,  rightly  I  think,  refused  to    nonsuit. 
For  there  was  clearly  evidence  for  the  comideration 
of  the  jury  upon  one  or  more  of  (I  think  upon  all) 
the  causes  of  action.    I  ne  d  rot  discais  that  point 
further,  for  it  was  practically  disposed  uf  duriLg  the 
argument  before  this  House.     No  evidence  was  called 
for  the  defendants.    From  a  careful  perusal  of  the 
learned  Lord  Justice's  own  notes  and  memoranda,  I 
am  satisfied  that  every  indulgence  that  could  have 
been  reasonably  given  to    the   learned  counsel  m 
presenting  his  case  to  the  jury  was  allowed  hioi,  ani 
I  am  satii^fied  that  he  must  be  taken  to  have  acquiesced 
in  the  form  iu  which  the  questions  submitted  fvr  the 
cousideration  of  the  jury  were  left  to  them,  nven 
though   it    might    other wse    have    been    op^n    to 
criticism.      After    commenting    upon    the    evideimn 
relied  upon  by  the  plaintiff  as  proof  of   actiontbii 
misconduct,  the  judge  told  the  jury  that  they  had 
to  consider  whether  the  condu'st  and  actions  of  the 
defendants  went  beyond  the  limits  which  would  not 
be  actionable— nam-ly,  securing  or  advancing  th  ir 
own  intereits  or  those  of  their  trade  by  reasoaab  h 
means,  including  lawful  combioation,  or  whether  their 
acts  as  proved  were  intended  and  calculat  d  to  injure 
the  plaintiff  in  his  trade  through  a  combination,  and 
with  a  common  purpose  to  prevent  the  ir^e  acti  n  of  his 
customers  and  servants  in  dealing  with  him,  and  wtti 
the  effect  of  actually  injuringhim,  as  distinguished  from 
acts  legitimately  done  to  secure  or  advance  their  own 
interests ;  that  acts  done  with  the  object  of  increas- 
ing the  profits  or  raising  the  wages  of  any  combina- 
tion of  persons,  such  as  the  society  to  which  the 
defendants  belonged,  by  ressonabl«9  and  legit  mate 
means  were  p'^rfectly  lawful  and  were  noc  actioua'^le, 
so  loDg  as  no  wrongful  act  was  maliciously — that  is 
to  say,  intentionally— done  to  iojure  a  tbird  party. 
To  c  mstitute  such  a  wrongful  act  for  the  purposes 
of  this  case,  he   told  the  jury  that  they  must  he 
satisfied  that  there  had  been  a  couspiracy,  a  common 
intention  and  a  combination  on  the   part   of    the 
defendants  to  injure  the    plaintiff  in  his  businesF, 
and  that  acts  must  be  proved  to  have  been  done  by 
the  defendants  in  furtherance  of  that  intention,  which 
had  inflicted  actual  money  loss  upon  the  plaintiff  in 
his  trade.    And  having  so  told  the  jury,  hn  proposed 
to  put  to  them  as  the  question  which  they  had  to  t>  y 
upon  the  evidence,  whether  the  acts  of  the  defend  ntt* 
were  or  were  not  iu  that  lenee  ac'ionible  ?    I  faavu 
thought  it  right   to    follow  as  nearly    ai    possib  e 
the  language  of  the  Lord  Justice,  for  tha*;  cba'^gi 
was  delivered  before  Allen  v.  Flood  was  decided  m 
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this  House,  and  in  substanoe  I  think  that  it  was 
correot,  haviog  regard  to  the  partioalar  ease.  In 
some  respects  it  seems  to  me  a  litile  too  favourable  to 
the  defendants.  Ttie  defendants'  oouosel  made  four 
objections  to  the  summing  up.  The  first  two — viz. , 
that  the  judge  had  given  no  dttfioitinn  of  damage, 
and  that  he  had  told  the  jury  that  the  liability  of  the 
defendants  depended  on  a  quesliou  of  law — were  con- 
clusively answered  in  the  summing  up.  The  tlubd 
objection  was  that  the  question  i  elating  to  the  black 
list  should  be  s<*psrately  left  to  the  jury.  It  was 
then  so  left,  and  as  to  that  the  judge  directed  them 
that  there  was  not  sufficient  evidence  to  connect 
Quinn  and  Craig  with  the  black  lists.  By  this,  I 
t(*ke  it,  he  meaut  not  as  au  iadependeot  cause  of 
action,  there  being,  in  fact,  no  evidence  of  thtir 
personal  participation  in  the  publication  of  these 
lists.  But  that  left  them  still  affected  by  them 
a*  overt  acts  of  conspiracy,  for  each  of  which 
every  one  of  the  conspirators  was  liable,  and  the 
evidence  touching  the  black  lists  is  beyond  question 
admissible  under  the  conspiracy  count.  The  fourth 
ohjAotion  was  that  there  was  no  evidence  of  any 
binding  contract  having  been  broken  through  the 
action  of  the  dtfendants,  but  the  judge  then  declined 
1 3  withdraw  the  questim  of  contract  from  the  jury, 
and  I  think  lightly.  And,  at  a  later  stage,  after  tbe 
whole  matter  had  been  disposed  of  under  the  con- 
spiracy count,  he  lightly  refrained  from  putting  the 
qaeition  at  all,  because  it  had  b  come  unnecessary. 
Tiie  single  general  question  first  proposed  by  the 
jidge  was  finally  divided  into  three  separate  questions 
— (1)  Did  the  defendants  or  any  of  them  wrojg fully 
and  maliciously  induce  the  customers  r  r  servants  of 
the  plaintiff  to  refuse  to  deal  with  him  P  (2)  Did  the 
defendants  or  any  two  or  more  of  them  malicioasly 
oonspire  to  induce  the  customers  or  servants  named 
in  the  evidence,  or  any  of  them,  not  to  deal 
with  the  plaintiff,  or  not  to  continue  in  his  employ- 
ment; and  were  such  persons  so  induced  not 
to  do  BO  P  (3)  Did  the  defendants  Davey,  Dornan. 
and  Shaw,  or  any  of  them,  publish  the  *'  black 
list"  with  intent  to  injure  the  plaintiff  in 
his  business,  and  if  so,  did  the  publication  injure 
himP  The  jury  answered  each  of  these  questions  in 
the  affirmative. 

Bightly  understood,  I  think  that  the  judgment  in 
AlUn  V.  Flood  u  inapplicable.  But  in  order  to 
properly  appreciate  it,  it  is  essential  to  ascertain  what 
were  the  material  fac^s  assumed  to  exist  by  their 
lordships  who  assented  to  that  judgment,  and  what 
were  the  principles  of  law  applied  by  them  to  those 
fauti.  This  neoeisity  will  be  more  apparent  when 
it  is  realized  that  unanimity  of  opinion  as  to  th«9 
facts  certainly  did  not  prevail,  and  that  the  j  idgei 
who  were  called  on  to  render  assistance  to  the  House 
were  given  one  simple  question  only — vi?  ,  *' Assuming 
the  evidence  given  by  the  plaintiff's  witnesses  to  be 
correct,  was  tbere  any  evidence  of  a  cause  of  action  fit 
to  be  left  to  the  jury  P"  The  evidence  of  the  plaintiff's 
witnesses  handed  to  the  judges  most  certainly  did  not 
altogether  coincide  with  some  very  material  facts 
assumed  by  their  lordships.  This  would  account  for 
the  variance  in  the  vietvs  expressed  as  to  the  leg*il 
rights  and  alleged  wrongful  acts  of  the  parties.  It 
would  bA  an  endl9ss  task  to  endeavour  to  reconcile  all 
thest)  differences  of  fact  and  opinion.  I  will  therefore 
not  make  the  attempt.  Seme  of  this  confusion  arose, 
no  doubt,  from  the  course  taken,  rightly  or  wrongly, 
at  the  trial.  Then  all  questions  of  conspiracy, 
intimidation,  coercion,  or  breach  of  contract  were 
withdrawn  from  the  jury,  the  only  matters  of  fact 
found  by  them  being  that  Allen  maliciously  indaced 
the  Glengall  Go.  to  discharge  Flood  and  Taylor  from 
their  employment,  and  not  to  engage  them  again,  and 


that  each  plaintiff  had  suffered  £20  damages.  It  was 
assumed  by  their  lordships  that  the  Glengall  Go.  wen 
under  no  contractual  obligation  to  retain  the  plsintiii, 
Flood  and  Taylor,  in  theur  service  for  any  duration  of 
time,  but  might  dismiss  them  from  their  employmeat 
at  any  moment,  and  that  the  boilermakeis  were 
working  under  the  same  conditions;  that  AUeo, 
in  making  the  communication  which  induced  tlie 
company  to  dismijis  the  plaintiff,  was  only  doing 
that  which  he  had  a  legal  right  to  do,  and  their 
lordships  held,  therefore,  that  the  ^  plaintiffs  had 
no  legal  cause  of  action  against  either  the  com- 
pany or  the  defendant,  and  that  the  mere  fact,  as 
found  by  the  jury,  that  the  defendant  was  actaated 
by  a  malicious  motive  could  not  c^nve^t  a  right- 
ful into  a  wrongful  act.  Tnis  proposition  that  the 
exercise  of  au  absolute  legal  righ<:  CiUoiG  be  treated 
as  wrongful  and  actionable  m  relybeoi'iseamalidooi 
motive  pr  impted  such  exArciie  was  established  u 
clear  law  in  the  Bradford  Corporation  v.  PicUei,  44 
W.  R.  190  [1895]  A.  0.  587,  and  it  is  now  too  late 
to  dispute  It  even  if  one  were  di^osed  to  do  lo, 
which  I  am  not.  It  mu^t  not,  however,  ba  supposed 
that  a  malicious  intention  can  in  no  case  be  mtterisl 
to  the  maintenance  of  an  action.  It  is  commoDly 
used  to  defeat  the  defence  of  piivilege,  to  do  or  to  siy 
that  which,  without  such  privilege,  would  be  wrong- 
ful and  actionable.  Take  the  fainiQar  instance  of  aa 
action  for  malicious  prosecution.  It  is  not  a  wrongful 
act  for  any  person  who  honestly  believed  that  he  had 
reasonable  and  probable  cau^e,  though  he  had  it  not  in 
fact,  to  put  the  oriminal  law  in  motion  agaiast 
another  ;  but  if  a  malicious  motive  operating  on  ths 
mind  of  such  prosecutor  be  added,  that  which  wonld 
have  been  a  justifiable  act,  if  done  wit  bout  malio*, 
becomes  with  malioe  wrongful  and  actionable-  What 
would  constitute  such  malice  it  is  not  material  for  the 
purposes  of  this  case  to  define.  In  the  present  esse 
the  alleg^  cause  of  action  is  very  different  from  that 
in  Allen  v.  Flood.  The  real  and  substautial  cause  of 
action  was  an  unlawful  conspiracy  to  moles c  ths 
plaintiff,  a  trader,  in  carrying  on  his  business,  and  by 
so  doing  to  invade  his  undoubted  right — in  the  words 
of  Alderson,  6.,  in  Hilton  v.  Eckersley,  6  E.  &  B.  47, 3 
W.  B.  C.  L.  Dig.  176~<<  in  all  matters  not  contrary 
to  law  to  regulate  his  own  mode  of  carrying  oa  his 
business  according  to  his  own  discretion  and  choice." 
To  this  I  would  add  the  emphatic  expression  of  Lord 
Halsbury,  L.C.,  in  the  Mogul  case:  "All  are  free  to 
trade  upon  what  terms  ttiey  will,"  and  of  Bramwell, 
B.,  in  Reg.  v.  Druitt,  10  Cox  G.  0. 592,  who,  in  a  passage 
referred  to  by  Lord  Halsbuty,  L.G.,  in  the  same  case, 
s»id  :  '*  The  liberty  of  a  man's  mind  and  will  tossy 
how  he  should  bestow  himself  and  his  means,  his 
talents,  and  his  industry,  is  as  mac^  a  subject  of 
the  law's  protection  as  is  that  of  his  body,"  Ai^aiOi 
Sir  William  Erie  thus  expresses  himself:  "Every 
person  has  a  riffht  under  the  law  as  betweea 
himself  and  his  fSlow-subjects  to  full  freedom  is 
disposing  of  his  own  labour,  or  his  own  capital 
according  to  his  will.  It  foUows  that  every  other 
person  is  subject  to  the  correlative  duty  arising 
therefrom,  and  is  prohibited  from  any  obstruction  to 
the  fullest  exercise  of  this  right  which  can  be  mads 
coHQpa  ibie  with  the  exercise  of  similar  rights  by 
others."  I  am  not  aware  that  tbe  rights  thus  stated 
have  ever  been  seriously  questioned.  I  rest  my 
judgment  on  the  principle  expressed  in  the  extracts 
which  I  have  read.  I  seek  for  no  more.  The  remedy 
for  the  invasion  of  a  legal  right  was  thus  stated  by 
Lord  Watson  in  Allen  v.  Flood :  **  Any  invasion  of  the 
civil  rights  of  another  person  is  in  itself  a  legal  wroogi 
carrying  with  it  liability  to  repair  its  necessary  or 
natural  consequences  in  so  far  as  these  are  injariosi 
to  the  person  whose  right  is  infringed."    I  oaQQOt 
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suppose  that  any  intelligent    person  reading    the 
evidenoe  addnoed  on  the  trial  of  the  present  case 
would  fail  to  oome  to  the  oondadon  that  the  acts 
oomplained  of  amounted  to  a  serious  lavanon  of 
the  plaintiffs  trade  rights,  and  I  am  at  a  loss  to 
oomprefaend  on  what  ground  the  defendants  seek 
to  justify  or  excuse  their  action  towards  him.    As 
members  of  a  trade  union  they  had  no  more  legal 
right  to  commit  what  would  otherwise  be  unlawful 
wrongs  than  if  the  association  to  which  they  were 
attached    had  never    come    into   ezisteuoe.     They 
had  no  more  right  to  coerce  others   pursuing  the 
same  calling  as  themselves  to  join  their  society,  or 
to   adopt   weir   views   or   rules,    than    those  who 
differed   from   them  and  belonged  to   other  trade 
associations    would  have  a   right  to  coerce  them. 
The  Legislature  in  conferring  on  trade  unions  such 
privileges  as  were  contained  in  the  Acts  of    1871 
and  1876  most  certainly  has  not  conferred   on    any 
wsociation    or    any   member    of    it   a  licence    to 
obstruct  or  interfere  with  the  freedom  of  any  other 
person   in   oarrying  on  his   business  or  bestowing 
his  labour  in  the  way  which  he  thinks  fit,  provided 
only  that  it  is  lawful ;  and  although  a  combination 
of  members  of  a  trade  union  for  certain   purposes 
ii  no  longer  unlawful  and  criminal  as  a  conspiracy, 
merely  because   the   objects   of   that   combination 
are  in  restraint  of  trade,   no  protection  is   given 
to  any   combination    or   conspuracy   which    Mfore 
the  Act  of  1871  would  have  been  criminal  for  other 
reasons.     One  cannot  read  the  7th  section  of  the 
Conspiracy  Aot  of  1875  without  seeing  that  it  had  no 
iatention  to  tolerate  such  proceedings  as  in  this  case 
were  complained  of,  but  rather  to  protect  those  upon 
whom  coercive  measures  might  be  practised.    But  I 
will  not  linger  upon  a  consideratioa  of  what  might 
ba  done  in  competition,  for  competition  is  not  even 
suggested  as  a  justification  of  the  acts  now  com- 
fdained  of — acts  of  wanton  aggression,  the  outcome  of 
a  malicious  but  successful  conspiracy,  to  harm  the 
plaintiff  in  Ms  trade.    It  cannot  be — it  has  not  even 
been  suggested — ^that  these  acts  were  done  in  further- 
ance of  any  of  the  lawful  objects  of  the  association  as 
set  forth  in  their  registerea  rules,  according  to  the 
statutory  requirements,  nor  in  support  of  any  lawful 
right  of  the  association,  or  any  member  of  it,  nor  to 
obtain  or  maintain  fair  hours  of  labour  or  fair  wages, 
nor  to  promote  a  fair  understanding  between  em- 
ployers and  employed  or  workman  and  workman.    It 
would  indeed  he  a  strange  mode  of  promoting  such 
a  good  imderstanding    to    coerce    a    tradesman's 
customers  to  leave  him  because  he  would  not  at  the 
bidding   of   the   association  dismiss  workmen  who 
desired   to  continue  in  his  service,  and  whom  he 
wished  to  retain,  to  make  way  for  others  whom  he 
did  not  want ;  nor  for  the  settlement  of  any  dispute, 
for  none  had  existence. 

I  will  next  deal  with  the  conspiracy  part  of  the  claim, 
respecting  which  much  confusion  and  uncertainty 
seems  somehow  to  have  arisen,  which  I  find  it  diffiloult 
to  understand.  I  have  no  intention,  however,  of  em- 
barking upon  a  history  relating  to  the  subject.  That 
would  be  useless  for  ^e  present  purpose,  and  I  will 
endeavour  briefly  to  state  how  I  view  the  matter 
practically  as  far  as  it  concerns  the  present  case. 
A  oonspiraoy  consists  of  an  unlawful  combination  of 
two  or  more  persons  to  do  that  which  is  contrary  to 
law,  or  to  do  that  which  is  wrongful  or  harmful 
towards  some  other  person.  It  may  be  punished 
criminally  by  indictment,  or  civilly  by  an  action  if 
damage  has  been  occasioned  to  tbe  person  against 
whom  it  is  directed.  It  may  also  consist  of  an  un- 
lawful combination  by  unlawful  means.  The  essential 
elements,  whether  of  a  criminal  or  of  an  actionable 
oonspiracy  are  in  my  opinion  the  same,  though  to 


sustain  an  action  special  damage  must  be  proved.  I 
will  quote,  as  a  very  instructive  definition,  the  words 
of  a  great  lawyer,  Willes,  J.,  in  Mulcahy  v.  The  Queen^ 
Ii.  B.  3  H.  L.  306,  17  W.  B.  H.  L.  Dig.  4-13. 
in  delivering  the  unanimous  opinion  of  himself  and 
others,  which  was  adopted  by  this  House  —  ''A 
conspiracy  consists  not  merely  in  the  intention 
of  two  or  more,  but  in  the  agreement  of  two  or 
more,  to  do  an  unlawful  aot,  or  to  do  a  lawful  act 
by  unlawful  metns.  So  long  as  such  a  design  rests 
in  intention  only,  it  is  not  indictable.  When  two 
agree  to  carry  it  into  effect  the  very  plot  is  an  act  in 
itself,  and  the  act  of  each  of  the  parties,  promise 
against  promise,  (idw  ciontra  cuium,  capable  of  heme 
enforced  if  lawful ;  and  punishable  if  for  a  criminiS 
object,  or  for  the  use  of  criminal  means.  The  number 
and  compact  give  weight  and  cause  danger."  It  is 
true  that  these  words  were  uttered  touching  a 
criminal  case,  but  they  are  none  the  less  applicable 
to  conspiracies  made  the  subject  of  dvil  actions  like 
the  present.  I  have  occupied  more  of  your  lordships' 
time  than  I  had  intended,  but  the  case  ia  of  great 
importance  and  I  feel  that  such  unlawful  conduct  as 
has  been  pursued  towards  Mr.  Leathern  demands 
serious  attention.  I  think  that  the  law  is  with  him, 
and  that  the  damages  awarded  were  in  the  circum- 
stances very  moderate.  It  is  at  all  times  a  painful 
thing  for  any  individual  to  be  the  object  of  the 
hatred,  spite,  and  ill-will  of  anyone  who  seeks  to  do 
him  harm.  But  that  is  as  nothing  compared  to  the 
danger  and  alarm  created  by  a  conspiracy  formed  by 
a  number  of  unscrupulous  conspirators  acting  under 
an  illegal  compact  together  and  separately,  as  often 
as  opportunity  occurs,  regardless  of  law,  and  actuated 
by  malevolence,  to  injure  him  and  all  who  stand  by 
him.  Such  a  conspiracy  is  a  powerful  and  dangerous 
engine,  which  in  this  case  has,  I  think,  been  employed 
by  the  defendants  for  the  perpetration  of  organized 
and  ruinous  oppression.  I  think  that  the  judgment 
in  the  courts  below  ought  to  be  affirmed  and  this 
appeal  dismissed  with  costs. 

Lord  BoBEBTSON  concurred. 

Lord  LiNDLBY. — ^The  case  of  Allen  v.  Flood  has  so 
important  a  bearing  on  the  present  appeal  that  it  is 
necessary  to  ascertain  exactly  what  this  House  really 
decided  in  that  celebrated  case.  It  was  an  action  by 
two  workmen  of  an  iron  company  against  three 
members  of  a  trade  union  for  maliciously,  wrongfully, 
and  with  intent  to  injure  the  plaintmB,  procuring 
and  inducing  tbe  iron  company  to  discharge  the 
plaintifb.  Ime  only  question  which  the  House  of 
Lords  had  to  decide  in  that  case  was  whether  what 
Allen  had  done  entitled  the  plaintiffs  to  maintain 
their  act  against  him.  What  ^e  jury  found  that  he 
had  done  was  that  he  had  maliciously  induced  the 
employers  of  the  plaintiffs  to  diecharge  Uiem,  whereby 
the  plaintiffs  suffered  damage.  Different  views  were 
taken  by  the  noble  lords  who  heard  the  appeal,  but 
the  opinion  of  the  majority  was  that  Allen  had  no 
power  himself  to  call  the  workmen  out,  and  all  that 
be  did  was  to  inform  the  employers  of  the  plaintiffiEi 
that  most  of  their  workmen  would  leave  them  if  tiiey 
did  not  discbarge  the  plaintiffs.  There  being  no  ques- 
tion of  conspiracy,  intmudation,  coercion,  or  breach  of 
contract  for  the  consideration  of  the  House,  and  the 
House  having  come  to  the  conclusion  that  Allen  had 
done  no  more  than  I  have  stated,  the  majority  of  the 
noble  lords  held  that  the  action  against  Allen  would 
not  lie,  that  he  had  infringed  no  right  of  the  plaintiffs, 
that  he  had  done  nothing  wbich  he  had  not  a  legal 
right  to  do,  and  that  the  fact  that  he  had  acted 
maliciously,  and  with  intent  to  injure  the  pLuntiffli, 

I  did  not  entitle  the  plaintiffb  to  maintain  the  action. 

VThe  decision,  as  l  understand  it,  establidies  two 
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propositionB,  one  a  far-readhing  and  extremely  im- 
portant proposition  of  law,  and  the  other  a  compara- 
tivdy  unimportant  proposition  of  mixed  law  and 
fact,  useful  as  a  guide,  but  of  a  yery  different 
oharaoter  from  the  first.  The  first  and  importsnt 
propoaition  is  that  an  act  otherwise  lawful,  although 
harmful,  does  not  become  actionable  by  being  done 
maliciously  in  the  sense  of  proceeding  from  a  bad 
motive,  and  with  intent  to  annoy  or  harm  another. 
This  is  a  legal  doctrine  not  new  nor  laid  down 
for  the  first  time  in  Allen  y.  Flood;  it  had  been 
saining  ground  for  some  time,  but  it  was  never 
before  so  fully  and  authoritatively  expounded  as  in 
that  case.  In  applying  this  proposition,  however, 
care  must  be  taken  to  bear  in  mind,  fint,  that  in 
Allen  V.  Flood  criminal  responsibility  had  not  to  be 
considered.  It  would  revolutionize  criminal  law  to 
say  that  the  criminal  responsibiU^  for  conduct  never 
depends  on  intention.  Secondly,  it  must  be  borne  in 
mind  that  even  in  conddering  a  person's  liability  to 
civil  proceedings  the  proposition  in  question  only 
applies  to  "acts  otherwise  lawful" — ue ,  to  acts 
involving  no  breach  of  duty,  or,  in  other  words,  no 
wrong  to  anyone.  I  shall  refer  to  this  matter  later 
on.  The  second  proposition  is  that  what  Allen  did 
infringed  no  right  of  the  plaintifb,  even  though  he 
acted  maliciously  and  with  a  view  to  injure  them.  I 
have  already  stated  what  he  did  and  all  that  he 
did  in  the  opinion  of  the  majority  of  the  noble 
lords.  If  their  view  of  the  facts  was  correct, 
their  conclusion  that  Allen  infrinsred  no  right 
of  the  plaintiff  is  perfecUy  intelligiUe  and,  indeed, 
unavoidable.  Truly,  to  inform  a  person  that 
others,  not  under  the  control  of  the  informant, 
will  annoy  or  injure  him  unless  he  acts  in  a  particular 
wa^  cannot  of  itself  be  actionable  whatever  the  motive 
or  intention  of  the  informant  may  have  been. 

I  will  pass  nowtothe  factsof  thucaseand consider  (1) 
what  the  plaintiff's  riffhts  were ;  (2)  what  the  defend- 
ants' conauct  was;  (3)  whether  that  conduct  infringed 
the  plaintiff's  right  For  the  sake  of  deamess  it  will 
be  convenient  to  consider  these  questions,  in  the  first 
place,  apart  from  the  statute  which  l^alizes  strikes, 
and  in  the  next  place,  with  reference  to  tibat  statute. 
(1)  As  to  the  plaintiff's  rights.  He  had  the  ordinary 
rights  of  a  British  subject.  He  was  at  liberty  to  earn 
his  own  living  in  his  own  way,  provided  that  he  did 
not  violate  some  special  law  iwohibLting  him  from  so 
doing,  and  provided  that  he  did  not  Infringe  the  rights 
of  ower  people.  This  liberty  Involved  liberty  to  deal 
with  other  i>6rsons  who  were  wiUinff  to  deal  with  him. 
This  liberty  is  a  right  recognized  by  law ;  its  correlative 
is  the  general  duty  of  everyone  not  to  prevent  the 
free  exercise  of  this  liberty  without  justification.  But 
a  person's  liberty  or  right  to  deal  with  others  is 
nusratory  unless  they  are  at  liberty  to  deal  with  him 
if  they  dioose  to  do  so.  Any  interference  witii  their 
liberty  to  deal  with  him  affects  him.  If  such  inter- 
ference is  justifiable  in  point  of  law  he  has  no  redress. 
Again,  if  such  interference  is  wrongful,  the  only 
person  who  can  sue  in  respect  of  it  isi  as  a  rule,  the 
person  immediately  affected  by  it;  another  who 
suffers  by  it  has  usually  no  redress ;  the  damage  to 
him  is  too  remote,  and  it  would  obviously  be 
practically  impossible  and  highly  inoonvenient  to 
give  legu  redress  to  all  who  suffered  from  such 
wronffs.  But  if  the  interference  is  wrongfol  and  is 
intended  to  damage  a  third  person,  and  he  is  damaged 
in  fact — in  other  words,  if  he  Is  wrongfully  and 
intentionally  struck  at  through  others,  ana  is  thereby 
damnified,  tiie  whole  aspect  of  the  case  is  changed; 
the  wrong  done  to  others  reaches  him,  his  rights  are 
infringed  although  indirectly,  and  damage  to  him 
is  not  remote  or  unforeseen,  but  is  the  direct 
consequence  of  what  has  been  done.     Our  law,  as 


I  understand  it^   is  not  so  defective  a^  to  refnie 
him  a  remedy  by   an  action   under  such  dronoi- 
stances.    The  cases  collected  in  the  old  booki  on 
actions  on  the  case,  and  the  illustrations  given  by 
Bowen,  L.J.,  in   his  admirable   judgment  in  the 
MogtU  Steamahip   Co.*8  case  may  be  referred  to  in 
support  of  the  foregoing  oondasion,  and  I  do  not 
understand  tiie  decision  in  AUen  v.  Flood  to  be  opposed 
to  it.    If  the  above  reasoning  is  oorrejt,  Lundey  y. 
Oye  was  riffhtiy  decided,  as  I  am  of  opinion  it  cleniy 
was.    Furuer,  the  principle  involved  in  it  cannot  be 
confined  to  indocements  to  break  contracts  of  serrioe; 
nor,  indeed,  to  inducements  to  bresk  any  oontraoti. 
The  principle  which  underlies  the  decision  reachei  sll 
wrongful  acts  done  intentionally  to  damage  a  par- 
ticular   individual    and    actually  .damaging    him. 
Temperton  v.  Bus»dl  ought  to  have  been  deoided  and 
may  be  upheld  on  this  principle.    That  case  was  modi 
criticized  in  AUen  v.  Flood,  and  not  withoat  retain; 
for,  according  to  the  judgment  of  Lord  Bsher,  M.B., 
the   defendant's   liability   depended   on    motive  or 
intention  ^one  whether  anyuuog  wrong  was  done 
or  not.    This  went  too  far,  as  was  pointed  oat  is 
Allen  V.  Flood,   But  in  Temperton  v.  Bu$$dl  there  wai 
oonspiraoy  and  a   wrong^l  act — ^viz.,  unjustifiable 
interference  with  Brentano,  who  dealt  with  the  plain- 
tiff.   This  wrongful  act  warranted  the  dedsion,  wludi 
I  think  was  right.    (2)  I  pass  on  to  consider  what  the 
defendants  did.     They  were  the  officers  of  a  trade 
union,  and  the  jury  have  found  that  the  defondanta 
wrongfully  and  malioiously  induced  the  oostomeES  d 
the  plaintiff  to  refuse  to  deal  with  him  and  mali- 
ciously conspired  to  induce  them  not  to  deal  inth 
him.     miere  were  similar  fiadiogs  as  to  inducing 
servants  of  the  idaintiff  to  leave  him.    What  the 
defendants  did  was  to  threaten  to  call  out  the  union 
workmen  of  the  plaintiff  and  of  his  customers  if  he 
would  not  discharge  some  non-union   men  in  hia 
employ.  In  other  words,  in  order  to  compel  the  plain- 
tiff to  discharge  some  of  his  men  the  defendanta 
threatened  to  put  the  plaiutiff  and  his  onstomers,  and 
persons  lawfully  working  for  him,  to  all  the  inoonveni- 
ence  they  could  without  using  violence.    The  defeod- 
.  ants'  oonduot  was  the  more   reprehensible  beoanie 
l^e  pliuntaff  offered  to  pay  the  fees  necessary  to 
enable  his  non-union  men  t^   become  membera  of 
the  defendants'  union,  but  this  would  not  satisfjr  the 
defendants.    The   facts   of   this   case   ace    entirely 
different  from  those  which  this  House  had  to  con- 
sider in  Allen  v.  Flood,    In  the  present  oaae  there  waa 
no  dispute  between  the  plaintin  and  his  men.    None 
of  them  wanted  to  leave  his  employ.    Nor  wss  there 
any  dispute  between  the  plaintiff  s  customers  and  their 
own  men,  nor  between  the  plaintiff  and  his  ouatomen ; 
nor  between  the  men  they  respectively  employed.  The 
defendante  called  no  witnesses,  and  there  waa  no 
evidence  to  justify  or  excuae  their  conduct    That 
they  acted  as  they  did  in  futherance  of  what  they 
oonsidcffed  the  intmste  of  union  men  may  prohahly 
be  fairly  assumed  in  their  favour,  although  they  did 
not  come  forward  and  say  so  themselves ;  but  that  ia 
all  that  can  be  said  for  tiiem.    No  one  can,  I  thinlr, 
say  that  the  verdict  was  not  amoly  warranted  by  the 
evidence.    I  have  purposely  said  nothing  aboatthe 
black  list,  as  the  learned  judge  who  tried  the  oaae 
considered  that  the  evidence  did  not  connect  the 
appellant  with  that  list.    But  the  bladk  list  waa, 
in  my  opinion,  a  very  important  feature  in  the  case. 
(8)  The  remaining  question  is  whether  such  coDclack 
mfringed  the  plaintiff's  ri^hte  so  as  to  give  him  s 
cause  of  action.    In  my  opinion  it  plainly  did.    The 
defendants   were  doing    a   great  deal   more^  than 
exercising^  their  own  rights;  they  were  dictating  to 
the  plaintiff  and  his  custraiers  and  servants  what  they 
were  to  do.    The  defendants  were  violating  their  dn^ 
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to  the  plaintiff  and  his  oustomers  and  servants,  whioh 
was  to  leave  them  in  the  nndistnrbed  liberty  of  acting 
as  they  had  a  perfect  right  to  do.    What  is  the  legal 
jiutifi.ation  or  excuse  for  sach  oondnotP    None  is 
alleged  and  none  can  be  foand.     This  violation  of 
daty  by  the  defendants  resulted  in  damage  to  the 
plaintiff;  not  remote,  bnt  immediate  and  intended. 
The  intention  to  in j  are  the  plaintiff  negatives  all 
excoies  and  disposes  of  any  question  of  remoteness 
of  damage.      Your  lordships  have  to  deal  with  a 
case,  not  of  damnum  absque  injuria^  but  of  damnum 
cum  injuria.       Every  element  neoessary  to  give  a 
cause  of  action  on  ordinary  principles  of  law  is  present 
ia  tbis  case.     As  regards  authorities,  they  were  all 
exhaustively  examined  in  Mogul  St'am$hip   Co.  v. 
McQregor  and  Alien  v.  Flood,  and  it  is  unnecessary  to 
dtrell  upon  them  again.    I  have  examiuei  all  those 
which  are  important,  and  I  venture  to  say  that  there 
is  not  a  single  decision  anterior  to  Allen  v.  Flood  in 
favour  of  the  appellants.    Their  sheet-anchor  is  Allen 
V.  Flood,  which  is  far  from  coyering  this  case,  and 
can  only  be  made  to  cover  it  by  greatly  extending  its 
operation.    It  was  contended  at  the  bar  that,  if  what 
was  done  in  this  case  had  been  done  by  one  person 
only,  his  conduct  would  not  have  been  actionable,  and 
that  the  fact  that  what  was  done  was  effected  by 
many  acting  in  concert  makes  do  difference.     One 
man  without  others  behind  him  who  would  obey  his 
orders  oould  not  have  done  what  these  defendants 
did.    One   man    exercising   the  same  control  over 
others  as  these  defendants  had  could  have  ac^ed  as 
they  did,  and  if  he  had  done  so  I  conceive  that  he 
would  have  committed  a  wrong  towards  the  plaintiff, 
for  whioh  the  plaintiff  could  have  maintained  an  action. 
I  am  aware  that  in  AUen  v.  Flood  Lord  Herschell 
exproMcd  his  opinion  to  be  that  it  was  immaterial 
whether  AUen  said  he  would  call  the  men  oat  or  not. 
This  may  have  been  so  in  that  particular  case,  as 
there  was  evidence  that  Allen  had  no  power  to  call 
out  the  men,  and  the  men  had  determined  to  strike 
before  Allen  had  anything  to  do  with  the  matter. 
Bat  if  Lord  Herschell  meant  to  say  that  as  a  matter 
of  law  there  is  no  difference  between  giving  informa- 
tion that  men  will  strike  and  making  them  strike  or 
threatening  to  make  them  strike  by  calling  them  out 
when  they  do  not  want  to  strike,  I  am  unable  to 
concur  with  him.      It  is  all  very  well  to  talk  about 
p«aceaVe  persuasion.     It  may  be  that  in  Allen  v. 
Flood  there  was  nothing  more,  but  here  there  was 
very  much  more.     What  may  begin  as  peaceable 
persussion  may  eaiily  become,  and  in  trade  disputes 
generally  does  become,  peremptory   ordering   with 
threats,  open  or  covert,  of  very  unpleasant  conse- 
quences to  those  who  are  not  persuaded.      Galling 
workmen  out   involves   very    serious   conseqaenoes 
to  such    of  them  as  do    not   obey.     Black   lists 
are  real   instruments    of  coercion,    as    every  man 
whose  name    is   on   one    soon    discovers    to   his 
cost.     A  combination  not   to    work  is   one  thing, 
snd  is  lawful.    A  combi  -ation  to  prevent  others  from 
working  ia  a  very  different  thing,  and  is  primd  facie 
onlawfuL    Again,  not  to  work  oneself  is  lawful  so 
long  ss  one  keeps  off  the  poor  rates,  but  to  order  men 
not  to  work  when  they  are  willing  to  work  is  another 
thing.    A  threat  to  call  men  out  given  by  a  trade 
anion  official  to  an  employer  of  men  belonging  to  the 
aoion  and  willing   to  work  with  him  is  a  form  of 
coercion,  intimidation,  molestation,  or  annoyance  to 
then  and  to  hioi,  very  difficult  to  resist,  and,  to  say 
the  least,  requiring  justification.    None  was  off- red 
in  this  case.     It  is  said  that  oondnct  which  is  not 
actionable  on  the  part  of  one  person  cannot   be 
actionable  if  it  is  that  of  several  acting  in  concert, 
^his  may  be  so  when  many  do  no  more  than  one 
IS  supposed  to  do.    But  numbers  may  annoy  and 


coerce    where    one    may     not.       Annoyance    and 
coercion   by    many   may   be  so    intolerable   as   to 
become    actionable,    and   produce   a   result   which 
one  alone  could  not  produce.    I  am  aware  of  the 
difficulties  which  surround   the  law  of  conspiracy, 
both  in  its  criminal  and  dvil  aspects;  and  older 
views   have   been   greatly  and,  if   I  may  say   so, 
most  beneficially  modified  by  the  discussions  and 
decisions  in  America  and  this  country.    Amongst  the 
American  cases  I  would  refer  especially  to  Vegelahn  v. 
Guntner,   167    Mass.  92,  where   coercion   by   otiier 
means  than  violence  or  tlureats  of  it  was  held  unlawf  uL 
In  this  countrv  it  is  now  settled  hv  the  decision  of 
this  House  in  uie  case  of  the  Mogul  Steamship  Go.  that 
no  action  for  a  conspiracy  lies  against  perions  who  act 
in  concert  to  damage  another  and  do  damage  him,  but 
at  the  same  time  merely  exercise  their  own  rights  and 
infringe  no  rights  of  other  people.    AUen  v.  Flood 
emphasises  the  same  doctrine.     The  principle  was 
strdiingly  illustrated  in  the  ScoUieh  Co-operative  Society 
V.  Glasgow  Fleshers*  Association,  35  Sc.  L.  Bep.  645, 
which  was  referred  to  in  the  course  of  the  argument. 
LoL  that  case  some  butchers  induced  some  salesmen  not 
to  sell  meat  to.  the  plaintiffs.    The  means  employed 
were  to  threaten  the  salesmen  that  if  they  oontiuued  to 
sell  meat  to  the  plaintiffs  they,  the  butchers,  would  not 
buy  from  the  salesmen.    There  was  nothing  unlawful 
in  this,  and  the  learned  judge  held  that  the  plaintiffs 
showed  no  cause  of  action,  although  the  butchers' 
object  was  to  prevent  the  plaintifib  from  buying  for 
co-operative  societies  in  competition  with  themselves, 
and  the  defendants  were  acting  in  concert.     Tne 
cardinal  point  of  distinction  between  such  cases  and 
the  present  is  that  in  them,  although  damage  was 
intentionally  inflicted  on  the  plaintifls,  no  one*s  right 
was  infringed;    no  wrongful  act  was  committed; 
whilst  in   the   present   case   the   coercion   of    the 
plaintiff's  customers  and  servants,  and  of  the  plaintiff 
through  them,  was  an  infringement  of  their  liberty 
as  well  as  of  his,  and  was  wrongful  both  to  them  and 
also  to  him,  as  I  have  already  endeavoured  to  show. 
Intentional    damage   which   arises  from   the   mere 
exercise  of  the  lights  of  many  is  not,  I  apprehend, 
actionable  by  our  law  as  now  settled.    To  hold  the 
contrary  would  be  unduly  to  restrict  the  liberty 
of   one   set   of    persons   in   ordfr   to   uphold   the 
liberty   of    another   set.      According   to   our  law, 
competition,    with    all    its    drawbacks,    not    only 
betwcfn     individuals,    but     between     assodationt, 
and  between  them  and  individualf,  is  permissible 
provided  that  nobody's  rights  are  infringed.    The 
law  is   the  same  for   all   persons,   whatever   their 
callings ;  it  implies  to  mastm  as  well  as  to  men ;  the 
proviso,  however,  is  all-important,  and  it  also  applies 
to  both,  and  Umits  the  rights  of  those  who  comoine 
to  lock  out  as  well  as  the  rights  of  those  who  strike. 
But  coercion  by  threats  open  or  disguised  not  only  of 
bodily  harm,  but  of  serious  annoyi^ce  and  damage, 
is,  primd  facie,  at  all  events,  a  wrong  inflicted  on  the 
persons  coerced,  and  in  considering  whether  coercion 
has  been  applied  or  not  numbers  cannot  be  dis- 
regarded.   I  conclude  this  part  of  the  case  by  saying 
that  in  my  opinion  the  direction  given  to  the  jury  by 
the  learned  judge  who  tried  the  case  was  correct,  so 
far   as   the   liability   of   the   defendants   turns  on 
principles  of   common  law,  and  that  the  objection 
taken  to  it  by  the  counsel  for  the  appellant  is  unten- 
able.   I  mean  the  objection  that  the  learned  judge  did 
not  distinguish  between  coercion  to  break  contracts 
of  service  and  coercion  to  break  contracts  of  other 
kinds,  and  coercion  not  to  enter  into  contracts. 

I  pass  now  to  consider  the  effect  of  the  statute  38  & 
39  Vict.  c.  86.  Tiiis  Act  clearly  recognizes  the 
leg^t^  of  strikes  and  look-outs  up  to  a  certain  point. 
It  is  plahdy  legal  now  for  workmen  to  combine  not  to 
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work  exoept  on  their  own  terms.  On  the  other  hand, 
it  is  clearly  illegpal  for  them  or  anyone  else  to  use  force 
or  threats  of  violence  to  prevent  other  people  from 
worldi]^  on  any  terms  which  they  think  proper.  Bat 
there  are  many  ways  short  of  violence,  or  the  threat 
of  it,  of  oompeUinfT  persons  to  act  in  a  way  which 
they  do  not  like.  There  are  annoyances  of  all  sorts 
of  degrees ;  picketing  is  a  distinct  annoyance,  and  if 
damage  resuts  is  an  actionable  naisance  at  common 
law ;  l>at  if  confined  merely  to  obtaining  or  oom- 
mnnicating  information  it  ui  rendered  lawful  by  the 
Act  (section  7).  Is  a  combination  to  annoy  a  person's 
oostomers  so  as  to  compel  them  to  leave  him  nnlees 
he  obeys  the  oomlnnation  permitted  by  the  Act  or  not  f 
It  is  not  forbidden  by  section  7 ;  is  it  permitted  by 
section  3  P  I  cannot  think  that  it  is.  The  Ck>nrt  of 
Appeal  (of  which  I  was  a  member)  so  decided  in  Lyons 
V.  WiVeina,  45  W.  B.  19,  [1896]  1  Gh.  811,  in  the  case 
of  Sdioenthal,  which  arose  there,  and  is  referred 
to  in  the  judgment  of  Walker,  Ii.J.,  in  this  case. 
This  particular  point  had  not  to  be  reconsidered  when 
Lyons  v.  Wilkins  came  before  the  Ck>urt  of  Appeal 
aner  the  decision  in  Allen  v.  Flood,  But  Byrne,  J., 
modified  the  injunction  granted  on  the  first  occasion 
by  confininff  it  to  watching  and  besetting.  He 
might  safelyliave  gone  farther  and  have  restrained 
the  use  of  other  umawf  ul  means ;  but  the  strike  was 
then  over,  and  his  modification  was  not  objected  to, 
and  cannot  be  regarded  as  an  authority  in  favour  of 
the  appellant's  contention.  It  must  be  conceded  that 
if  what  the  defendants  here  did  had  been  done  by  one 
person  it  would  not  have  been  punishable  as  a  crime. 
I  cannot  myself  see  that  there  was  in  this  case  any 
trade  dispute  between  employers  and  workmen  within 
the  meaning  of  lection  3.  I  am  not  at  present  pre- 
pared to  say  that  the  officers  of  a  trade  union  who 
create  strife  by  calling  out  members  of  the  union 
worldng  for  an  employer  with  whom  none  of  them 
have  any  dispute  can  invoke  the  benefit  of  this 
section  even  on  an  indictment  for  a  conspiracy.  But 
assuming  that  there  was  a  trade  dispute  within  the 
meaning  of  section  3,  and  that  an  indictment  for 
conspiracy  could  not  be  sustained  in  a  case  Ulra  this, 
the  difGBrence  between  an  indictment  for  a  conspiracy 
and  an  action  for  damages  occasioned  by  a  conspiracy 
is  very  marked,  and  is  well  known.  An  illegal  agree- 
ment, whether  carried  out  or  not,  is  the  essential 
element  in  a  criminal  case;  the  damage  done  by 
several  persons  acting  in  concert  and  not  the  criminal 
conspiracy  is  the  important  element  in  the  action  for 
damages :  see  the  notes  to  1  Wms.  Saund.  2296  and 
230.  IxL  my  opinion  it  is  quite  dear  that  section  3 
has  no  appUoation  to  dvil  actions;  it  is  confined 
entirely  to  criminal  proceedings.  Nor  can  I  agree 
with  those  who  say  that  the  dvil  liability  depends  on 
the  criminality,  and  that  if  such  conduct  as  is  com- 
plained of  has  ceased  to  be  criminal  it  has  therefore 
ceased  to  be  actiona)>le.  On  this  point  I  will  content 
myself  by  saying  that  I  agree  with  Audrews,  J.,  and 
those  who  ooncurred  with  him.  It  does  not  follow, 
and  it  is  not  true,  that  annoyances  which  are  not  indict- 
able are  not  actionable.  The  law  relating  to  nuisances, 
to  say  nothing  of  the  law  relating  to  combinations, 
shows  that  many  annoyances  are  actionable  whidi  are 
not  indictable,  and  the  prindples  of  justice  on  which 
this  is  hdd  to  be  so  appear  to  me  to  apply  to  such 
cases  as  these.  I  will  detain  your  lordships  no 
longer.  Allen  v.  Flood  is  in  many  respects  a  very 
valuable  deddon,  but  it  may  be  eaoly  misunderstood 
and  carried  too  far.  Your  lordships  are  a^ed  to 
extend  it,  and  to  destroy  that  individiud  liberty  which 
our  laws  so  anxiously  guard.  The  appdlants  seek  by 
means  of  Allen  v.  Flood,  and  by  logical  reasoning 
based  npon  some  passM^es  in  the  judgments  given  by 
the  noble  lords  who  dedded  it,  to  cuive  your  lord- 


ships to  hold  that  boycotting  by  trade  anions  in  one 
of  its  most  objectionable  forms  is  lawful  and  gives  no 
cause  of  action  to  its  victims,  although  they  may  be 
pecuniarily  rained  thereby.  So  to  hold  would,  in  my 
opinion,  be  contrary  to  well-settled  prindpLas  d 
^gUsh  law,  and  would  be  to  do  that  which  is  not 
yet  authorized  by  any  statute  or  \eg^  decision.  In 
my  opinion  this  appeal  ought  to  be  dismissed  with 
costs. 

Jiidgment  appsdled  from  affirmed,  and  appeal  dU' 
missed  wUh  costs. 

Solidtors  for  the  appellants,  Eyre,  Bowling,  A  Co^ 
for  Joseph  Donnelly,  Belfast. 

Solidtor  for  the  respondent,  Francis  H,  White,  for 
G.  B,  Wilkins,  Lisbum,  Irdand. 
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Appeal.  ) 

(Collins,  M.B.,  and  Stirling  [  Nov.  9. 

and  Mathew,  L.JJ.)        ) 

WHiMOTT  V.  Patow.  (a.) 

Master  and  servant — Employer's  liahility — Accident-^ 
Compensation —  Factory — Mechanical  power —  Ware- 
house—Factory and  Workshop  Act,  1878  (41  VicL  c 
16),  s.  93— Workmen's  Compensation  Act,  1897  (60  (t 
61  Vict.  c.  37),  s.  7. 

The  use  of  machinery  moved  hy  hand  power  is  not  ike 
use  of  **  mecJianical  power  "  within  the  mewiing  of  ihont 
words  in  the  definition  of  "  non-textile  factory  "  oontainei 
in  section  93  of  the  Fcutory  and  Workshop  Act,  1878. 

The  word  **  warehouse,*'  in  section  7  of  the  Workmoki 
Compensation  Act,  1897»  is  not  confined  to  premises  eon- 
tiguotu  to  water. 

Appeal  from  an  award  of  the  judge  of  the  Pontv- 
pool  Ck>unty  Court  in  an  arbitration  under  the 
Workmen's  Compensation  Act,  1897. 

The  applicant  for  compensation  was  a  deoendant  of 
a  workman  who  had  been  acddentally  kuled  in  the 
course  of  his  employment. 

The  employer's  premises  on  which  the  deceased  men 
was  employed  at  the  time  of  the  aoddent  were  need 
for  the  purpose  of  breaking  up  old  iron  and  storing 
iron  for  sale* 

A  very  large  quantity  of  iron,  cGnsisting  of  msny 
thousand  tons,  was  stored  there,  partly  inanopeD 
yard,  and  partly  in  sheds. 

The  iron  was  broken  by  means  of  a  heavy  weigikt 
which  was  raised  by  a  mechanical  appliance  mom 
by  hand  power. 

The  preuiises  were  not  connected  with  any  dock, 
wharf,  or  quay,  and  were  not  oontigaous  to  water. 

The  deceased  man  was  run  over  by  a  truck  on  t 
tramway  runnioff  through  the  premites  which  he  mi 
trying  to  stop  by  putting  a  crowbar  between  the 
spokes  of  one  of  the  wheds. 

The  county  court  judge  hdd  that  the  premises  wefs 
a  factory  within  the  meaning  of  section  7  d  the 
Workmen's  Compensation  Act,  as  oomiog  within  the 
definition  of  a  *'non- textile  factory  "  given  in  seotioD 
93  of  the  Factory  and  Workshop  Act,  1878.  Thst 
section  says  that ''  non-textile  factory  "  in  that  Act 
means — *'  (8)  any  premises  wherein  any  manual  laboor 
is  exerdsed  by  way  of  trade  or  for  purposes  of  gvbiiB 
or  inddental  to  the  adapting  for  siue  of  any  artiole, 
and  wherein    steam,    water,   or    other  mechaniosi 

(a.)  Beported  by  F.  G.  Buokbb,  Esq.,  Barrister- 
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power  is  need  in  aid  of  the  mannfactnzing  prooees 
carried  on  there." 

The  oonnty  oonrt  judge  was  of  opinion  that, 
though  the  machinery  in  the  present  ease  was 
mo^ed  by  hand  nower,  it  came  within  the  words  "  or 
other  meiohanioai  power  "  in  the  aboye  section.  He 
also  held  that  the  premises  were  a  factory  within  the 
meaning  of  section  7  of  the  Workmen's  Compensation 
Act,  as  being  a  *'  warehouse  "  to  which  certain  pro- 
visions of  the  Factory  Acts  are  applied  by  the  Factory 
and  Workshop  Act,  1895,  He  accordingly  made  an 
award  in  favour  of  the  appUoant. 

The  employer  appealed. 

Buegg,  K.C*t  and  A.  Paraona^  for  the  employer. — 
These  premises  were  not  a  factory  within  section  93 
of  the  Factory  and  Workshop  Act,  187S.  Neither 
steam,  water,  nor  other  mechanioal  power  was  used 
there.  The  use  of  machinery  moved  by  hand  power 
is  not  the  use  of  *'  mechaniolEU  pDwer  " :  see  Wrigley 
V.  Bagley  <fe  Wright,  49  W.  R.  472,  [1901]  1  Q.  B. 
780.  Neither  were  they  a  *<  warehouse  "  within  the 
meaning  of  section  7  of  the  Workmen's  Compensation 
Act.  The  words  of  the  section  are  "  any  dodc,  wharf, 
quay,  waxehonie,  machinery,  or  plant."  The  word 
**  warehouse  "  must  be  read  as  eftudem  generis  with 
dock,  wharf  and  quay,  and  can  only  apply  to  premises 
which  are  oonti^uous  to  water:  see  Haddock  v. 
Hwrnphreya,  48  WT  B.  292,  [1900]  1  Q.  B.  609. 

Clavdl     Salter    and     Minton-Senhotiee,    for    the 
applicant. 

GoLLiKS,  M.B. — ^This  case  comes  before  us  in  an 

uosstisfaotory  sort  of  way.    No  evidence  was  given 

at  the  trial,  and  the  case  was  argued  on  an  agreed 

state  of  facts.    Two  points  were  raised — ^first,  whether 

the  premises  of  the  employer  were  a  factory  within 

section  93  of  the  Factory  and  Workshop  Act,  1878 ; 

secondly,    whether   they  were   a  warehouse.     The 

county  court  judge  decided  in  favour  of  the  applicant 

on  both  points.      With  r^ard  to  the  first  question, 

the  matter  seems  to  have  been  already  decided  by 

this  court  in  the  case  of  Wrigley  v.  Bagley  d  WrigJU, 

There  an  operation  of  lifting  a  driving  wheel  had 

been  performed  by  means   of   a   hand- winch   and 

palleys.     The  point  was  taken   that  this  was   an 

operation  by  mechanical  power  within  the  meaning 

of  those  words  in   the  d«>finition  of  "engineering 

work "  in  section  7  of  the  Workmen's  Compensation 

Act,  but  it  was  overruled  by  the  court  in  we  course 

of  the  argument.    I  therefore  think  the  deoiBion  of 

the  county  court  judge  was  wrong  on  that  point. 

With  regazd  to  the  second  question,  whether  the 
premises  were  a  warehouse,   I    have  come  to    the 
conclusion,  though  the  facts  are  not  put  before  the 
court  in  a  satisfactory  way,  that  the  evidence  shows  a 
clear  primd  fade  presumption  that   the    premises 
might  be  a  warehouse,  and  on  that  ground  I  think 
the  decision   of   the   county   court   judge  can   be 
snppoited.    The  only  point  argued  on  this  part  of 
the  case  was  that  no  place  could  be  a  warehouse 
within  the  meaning  of  the  Act  unless  it  was  con- 
tiguous to  water,  because  the  word  ''warehouse" 
ought  to  be  construed  as  ejusdem  generis  with  tiie 
w^ds  preceding  it  in  the  section — *'dock,  wharf, 
quay."    In  my  opinion  there  is  nothing  to  debar  us 
from  holding  that  a  place  which  is  not  contiguous  to 
water  may  be  a  warehouse. 

Stibuno  and  Mathxw,  L.JJ.,  concurred. 

Appeal  diemisBed, 

SoliciteTs  for  the  employer,  W.  Surd  ^&  Son,  for 
L,  E,  Wehbt  Pontypool. 

Solicitors  for  the  applicant,  Le  Brasseur  db  Oakley , 
for  Le  BroBseur  d:  Bowen,  PontypooU 
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Appeal. 

(Collins,  M.B.,  and  Stirling  and 

Mathew,  L.JJ.) 

Babtlbtt  v.  Sutton  &  Sons,  (a.) 

Master  and  servant — Accident — **  Average  weekly  earn- 
ingg  " — Stevedore  employed  for  one  day — Workmen^ s 
Compemation  Act,  1897,  Schedule  L,  d.  1  (b). 

A  casual  stevedore's  labourer  toas  employed /or  one  day 
to  assist  in  discharging  cargo  from  a  vessel  in  a  dock. 
During  the  day  he  met  unth  an  accident,  lie  had  then 
earned  35.  Sd, 

Held,  that  as  there  was  no  presumption  that  the 
stevedore  would  have  been  employed  by  the  same  employer 
beyond  the  day,  the  amount  of  compensation  he  vku  en- 
titled to  was  a  weekly  payment  of  one-half  of  3s»  3(2., 
the  sum  he  had  a^ually  earned  in  that  employment. 

Appeal  by  the  employers  from  an  award  of  the 
learned  judge  of  the  Bristol  County  Court  in  an 
arbitration  under  the  Workmen's  Compensation  Act, 
1897. 

The  workman  was  a  casual  stevedore's  labourer, 
and  was  en^^ed  for  one  day  to  assist  in  discharging 
a  vessel,  bemg  employed  and  paid  b^  the  hour,  and 
he  met  with  an  accident  on  that  day  m  the  course  of 
his  employment.  The  amount  of  wages  he  had 
actually  earned  was  3s.  3d. 

The  masters  admitted  liability,  and  the  only  question 
was  on  what  basis  the  award  was  to  be  calculated. 

It  the  county  court  it  was  argued  for  the  applicant 
that  his  average  earnings  were  six  times  3s.  3d4,  for 
the  employers  that  the  man's  average  weekly  earnings 
were  bat  38.  3d. 

The  county  court  judge  adopted  neither  of  these 
views,  but  heard  evidence  as  to  what  was  the  average 
weekly  earnings  of  an  ordinary  carnal  dock  labourer 
at  the  port  of  Bristol,  which,  on  the  evidence  given, 
he  found  to  be  18s.  He  accordingly  awarded  the 
applicant  9s.  a  week. 

The  employers  appealed. 

Buegg,  K.O.,  and  H  H  Gregory,  for  the  appellants. 

Foote,  K,C;  Clavell  Salter,  and  Minton-Senhouse,  for 
the  workman. 

Thi  Coxtbt  allowed  the  appeal. 

Collins,  M.B. — I  think  the  award  made  by  the 
county  court  judge  in  this  case  cannot  be  supported, 
although  his  judgment  is  a  logical  judgment,  and 
in  fact  he  has  only  pushed  home  to  its  logical  con- 
clusion a  theory  bssed  on  what  was  laid  down  by  the 
House  of  Lords  in  Lysons  v.  Andrew  Knowles  &  Sons, 
49  W.  B.  636,  [1901]  A.  C.  79.    I  do  not,  however, 
think,  when  the  real  facts  of  this  case  are  considered, 
that  it  comes  within  the  extreme  position  which  is 
spoken  of  by  some  of  the  learned  judees  in  that  case 
— ^namely,  the  position  where  it  could  be  said  that  no 
provision  could  be  found  in  the  Act  for  calculating 
in  the  particular  case  the  compensation  which  the 
Legislature  clearly  intended  should  be  given.     In 
this  case  there  is  no  presumption  that  the  employ- 
ment of  the  injured  worlonan  would  last  beyond  the 
time  occupied  by  his  employers  in  discharging  the 
cargo  from  this  particular  ship.    The  man  was  a 
casual  stevedore's  labourer  and  was  paid  by  whatever 
master  he  worked  for  at  so  much  an  hour.    The 
applicant  was  paid  3s.  3d.  for  the  work  which  he  <Ud. 
The  county  coiurt  judge  thought  that  the  contention 
of  neither  party  was  correct,  and  for  the  purpose  of 
ascertaining  the  applicant's  average  weekly  earnings 
he  adopted  what  he  understood  to  be  the  ordinary 
standara  of  a  dock  labourer's  wages  at  the  port  of 

(a.)  Beported  by  Bbskine  Beid,  Esq.,  Barrister- 

at-Law. 
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Bzifltol  ihroaghout  the  year.  It  was  not  disputed,  if 
he  had  joiiBdiotion  to  assess  the  oompensation  on  that 
ground,  that  the  figure  he  arrived  at  was  one  that 
oould  be  reasonably  challenged.  But  it  was  said  he 
had  no  power  to  receive  evidence  on  that  point  at  all. 
I  think  that  was  so.  Such  a  way  of  dealing  with  the 
matter  would  seem  to  involve  this  proposition — that  the 
applicant  for  compeosation  woula  be  entitled  to  have 
taken  into  consideration  loss  of  wages  other  than 
those  which  he  oould  have  earned  from  the  same 
employer.  Ic  is  difficult  to  see  why  the  workman 
should,  not  be  compensated  for  the  full  loss  which  the 
accident  caused  him,  but  for  some  reason  or  other  the 
Legislature  very  carefully  and  expressly  limited  what 
he  was  to  receive  to  the  loss  of  wages  earned  from  the 
master  alone  in  whose  service  he  was  at  the  time  of 
the  accident.  To  adopt  the  method  followed  by  the 
county  court  judge  in  this  case  would  be  to  hi'^ike  out 
of  the  Act  the  words  to  be  found  in  Schedule  I.  (1)  n>) 
**  for  aty  less  period  during  which  he  has  been  m  tne 
employmezit  of  the  same  employer,**  As  I  have 
said,  the  Legislature  did  not  intend  to  give  full  com- 
pensation, but  only  oompensation  in  respect  of  the 
loss  of  not  being  able  to  be  employed  by  the  same 
employer.  Of  that  there  can  oe  no  doubt.  In 
this  CAse  there  is  no  presumption  that  the  man 
would  continue  to  be  employed  by  the  same 
employers  for  any  longer  period  than  one  dav  or  at 
any  rate  of  wages,  but  yet  the  question  we  nave  to 
ask  ourselves  is  this :  *'  What  has  the  man  lost  by  his 
inability  to  be  employed  by  the  same  employers  ?  ** 
In  my  opinion  it  cannot  be  said  that  the  Act  has 
provided  no  means  for  estimating  the  oompensation  in 
this  case.  I  think  the  provision  made  is  this — half  of 
what  he  had  earned  from  the  same  employer,  which 
was  3s.  3d.  It  was  said  that  to  make  an  award  of 
Is.  8d.  a  week  was  to  make  an  iQusory  award,  and 
under  the  circumstances  one  that  never  oould  have 
been  contemplated  by  the  Legislature.  No  doubt  it 
is  startling,  but  I  do  not  think  it  is  illusory,  although 
it  is  a  very  small  amount.  To  decide  otherwise 
would  be  to  ignore  the  connection  which  the  Act 
all  through  establishes  between  the  workman  and  the 
master  in  whose  service  he  was  at  the  time  of  the 
accident.  It  seems  to  me  therefore  that  this  appeal 
must  be  allowed,  and  as  the  parties  are  ^ling  that 
the  case  should  be  dealt  with  by  us  the  award  will 
be  varied  and  the  weekly  payment  reduced  to  Is.  8d. 

Stiblinq  and  Mathew,  L.JJ.,  delivered  judgment 
to  the  same  effect. 

Solicitors  for  the  employers,  W.  Eurd  &  Son. 
Solicitors  for  the  appHoant,  Ford  d  Ford, 


Kigfi  dtoutt  of  9u0to(. 


Aug.  9 ;  Nov.  2. 


Ohan.  Div.       1 
Oozens-Hardy,  J.  } 

In  re  Hotham. 
HoTHAif  V,  Doughty,  (a.) 

Settled  Land  Ad,  1882  (45  <k  46  Vict.  c.  38),  «.  22,  auh- 
section  2 — Investment  of  capital  Tnoneya—Tenant  /or 
life — Duty  of  trustees. 

On  a  sale  of  settled  estate  a  tenant  for  life  entered  into 
a  conditional  contract  for  the  investment  of  a  part  of  the 
proceeds  of  the  sale  on  mortgage  of  real  estate.  The 
trustees  of  the  settled  estate  objected  to  some  of  the  pro- 
visions  of  the  mortgage.     The  tenant  for  life  then  asked 

(a.)  Beported  by  J.  H.  Dayies,  Esq.,  Bamster- 

at-Law. 


I 


for  a  declaration  that  the  truUees,  having  received  frm 
him  a  direction  to  invest  on  a  particular  mortgage  under 
section  22,  sub-section  2,  of  the  Settled  Land  Act,  18a2, 
were  bound  to  invest  accordingly,  without  making  aimi 
inquiry  as  to  the  title,  value,  or  form  of  the  mortgage. 

Held,  that  trustees  for  the  purposes  of  the  SetUed  LaM 
Act  must  satisfy  themselves  both  as  to  title  and  value  and 
as  to  the  form  of  the  mortgage,  just  as  any  ordtnory 
trustee  would. 

The  plaintiff  in  this  summons,  Frederick  Williim 
Hotham,  was  tenant  for  life  of  au  estate  odied  Wor- 
liDgham  HalL  This  estite  had  b^en  purchased  oat 
of  capital  money  settled  upon  plaintiff  oy  the  will  of 
Augustus  Thomas  Hotham. 

On  the  7th  of  February,  1901,  the  plaintiff  entered 
into  a  contract  with  the  Hon.  A.  J.  Mulholland  for 
the  sale  of  the  estate,  and  it  was  agreed  that  two- 
thirds  of  the  purchase-money  shomd  remain  as  a 
mortgage  on  the  estate. 

The  preliminaries  were  all  arrangeJ,  and  a  dzaft 
mortgage  convey iog  the  estate  to  the  trustees  ol  the 
settlement  under  A.  T.  Ho4Lam*s  will  had  beeu  pie- 
pared  and  accepted  by  the  purchaser. 

The  trustees  of  the  settlement  then  raised  objeo- 
tions  to  the  drsit  deed,  dedaiing  that  they  wen 
entitled  to  check  the  tenant  for  life  in  the  exooiie  of 
his  powers  imder  sub-section  2  of  section  22  of  the 
Settled  Land  Act,  1882. 

They  were  also  bound  to  satisfy  themselves  that 
proper  security  was  offered,  and  were  entitled  to  the 
costs  and  charges  incurred  by  them  in  proouriog  luch 
satisfaction. 

The  i^aintiff  by  his  summons  asked  ''  that  it  ought 
be  declared  that  upon  a  direction  under  sub-seotioD  2 
of  section  22  of  the  Settled  Land  Act,  1882,  given  by 
the  applicant  as  tenant  for  life  under  the  ahofe- 
mentioned  settlement  to  the  respondents  as  trostees 
of  the  said  settlement  for  the  purposes  of  the  Settled 
Land  Act,  1882,  to  invest  capital  moneys  in  their 
hands  as  such  trustees  as  aforesaid  upon  the  seonntjr 
of  a  mortgage  referred  to  in  such  direction,  the 
respondents,  as  such  trustees  as  aforesaid,  are  bound 
to  invest  the  same  accordingly,  if  suoh  mortgage 
purports  upon  its  face  to  be  such  a  mortgage  as  is  ^f 
the  settlement  or  by  law  authorized  as  an  investment 
of  such  capital  moneys,  and  that  they  are  not  nnds 
obligation  or  entitled  to  satisfy  themselves  as  to,  or 
examine,  or  make  any  inquiry  as  to  the  title  to,  or 
value  of,  the  security  included  in  such  mortgage, 
and  that  they  are  not  entitled  to  make  any  alteratioQ 
in  the  form  of  such  mortgage. 

Hon,  E,  C,  Macnaghten,  K,C,,  and  A.  a  Beck^ 
Terrell,  for  the  plaintiff,  said  that  the  tenant  for  life 
could  use  his  own  discretion  as  to  the  investment,  and 
was  not  in  any  way  bound  by  his  Irustees :  In  re  Lord 
Coleridge's  Stttlement,  44  W.  B.  59,  [1896]  2  Oh.  704. 
The  tenant  for  life  was  a  trubtee  for  all  parties  under 
section  53  of  the  Settled  Land  Act,  1882. 

H,  T.  Eve,  K.C,,  and  H,  Fellows,  for  the  trustee^ 
cited  the  case  of  In  re  Broadwater  Estate,  33  W.  & 
738. 

Lavenport,  for  the  mortgagor. 

Cozens-Habdy,  J.,  said  that  the  various  ways  in 
which  capital  money  might  be  invested  were  pre* 
scribed  in  section  21  of  tne  Settled  Luid  Aot,  1832. 
Sub-section  2  of  section  22  of  the  Act  declared  that 
the  investment  was  to  be  according  to  the  direotioD 
of  the  tenant  for  life.  The  plaintiff  in  this  cass  relied 
upon  the  decision  in  In  re  Lord  Coleridge's  SdUemffAt 
but  that  did  not  enable  him  to  order  the  tmitees  to 
invest  the  capital  moneys  on  mortgage  of  any  eststs 
he  might  choose,  or  to  declare  that  the  trustees  baa 
nothing  to  do  with  title  or  value.    The  trustees,  od 
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the  other  band,  said  that  before  they  oould  aot  upon 
the  direction  of  the  tenant  for  life  they  must  be 
•atisfted  that  the  mortgage  was  sueh  as  the  court 
coneidered  a  proper  investment  of  trust  funds,  or,  in 
other  words,  that  they  must  salisfy  themselves  'both 
as  to  title  and  value  and  as  to  the  form  of  mortgage 
just  as  any  ordinary  trustee  would. 

He  thought  the  latter  the  correct  view.  Under 
section  42  the  trustees  were  at  liberty  to  adopt 
certain  contracts  made  by  the  tenant  for  life  without 
inquiry,  but  that  did  not  extend  to  a  mortgsge. 
The  trustees  were  bound  to  see  that  the  money  was 
applied  in  the  manner  directed  by  the  Aot,  and 
there  was  no  reason  why  they  should  be  satisfied 
with  the  mere  statement  of  the  tenant  for  life  that 
the  partionlar  investment  was  an  authorized  one. 
Onoe  they  were  satisfied  that  the  mortgage  was  a 
proper  one  they  were  bound  to  follow  the  Erections 
of  the  tenant  for  Hfe.  When  the  trustees  and  the 
tenant  for  life  were  represented  by  different  solicitors, 
it  rested  with  the  sdioitors  for  the  trustees  to  do 
what  was  necessary  with  reference  to  the  mivtgage. 

The  same  principle  applied  to  investments  other 
than  a  mortgage  under  sub-section  1,  section  21, 

Declaration  that  the  trustees  were  not  bound  to 
iavest  upon  a  particular  mortgage  unless  and  until 
they  were  satidied  as  to  the  titb  and  value  of  the 
proposed  seoozity. 

Bolicitors  for  plaintiff,  EowcUffes,  Bawle^  &  Oo,,  for 
HamilUm  Fulton,  Salisbury. 

Solicitors  for  defendants,  CoUyer-BrisUw,  Hill, 
Cuftis,  A  Dods,  for  Stone,  Bimpton,  A  Ma$on, 
Tonbridge  Wells. 

Solioitom  for  mortgagor,  Bompaa,  BUchoff,  d  Co, 
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(Wills,  J.)  j 


Aug.  5,  10,  1901. 


COBPORATION  OF  TBTTBO  V.  BOWB.  (a.) 

Fishery — Oyeter  fishery — Depositing  oysters  on  foreshore 
as  incident  to  right  of  fishery — Municipal  corporation 
— Short  lease  of  foreshore  taken  by  corporation — 
Powers  of  corporation  to  take  lease^Sea  Fisheries  Act, 
1868  (31  db  32  Vict,  c  45),  s.  41^  Mortmain  and 
CharitaUe  Uses  Act,  1888  (61  A  52  Vict.  c.  42),  s.  1 
-Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c. 
60),  s.  107. 

A  right  to  deposit  freshly  dredged  oysters  which  are 
wifitfor  the  market  by  reason  of  their  being  contami^ 
noted  toith  certain  impurities  in  the  water  in  which  the 
ouster  beds  were  situate,  on  a  particular  part  of  the  fore- 
shore of  the  fishery  for  the  purpose  of  purifying  than, 
which  right  had  been  exercised  from  time  immemorial  by 
fishermen,  is  a  right  which  may  be  legally  incident  to  the 
^ght  of  oyster  fishery,  and  may  be  jutitJUd  against  the 
owner  of  tJie  foreshore  either  by  an  immemorial  custom 
or  as  part  oftht  common  law  rights  of  oyster  fishing. 

A  municipal  corporation  who  have  obtained  from  the 
Board  of  Trade  an  order  for  the  regulation  of  the  oyster 
fishery  in  their  harbour,  which  order  has  been  confirmed 
by  Act  of  Parliament,  may,  under  section  A\  of  the  Sea 
Fisheries  Act,  1868,  take  a  short  lease  of  the  foreshore 
for  the  purpose  of  carrying  out  the  objects  of  their  Act, 
and  such  lease  is  not  rendered  invalid  either  by  the 
Mortmain  Act,  1888,  or  by  section  107  of  the  Municipal 
Corporations  Act,  1882. 

(a.)  Reported  by  E.  G.  Stillwbll,  Esq.,  Barrister- 

at-Law. 


Further  consideration  by  Wills,  J.,  in  an  action 
trif  d  before  him  with  a  jury  at  Truro. 

The  plaintiffs  were  the  mayor,  aldermen,  and 
burgesses  of  the  city  of  Truro,  and  the  action  was 
brought  by  them  against  the  defendant  for  damages 
for  alleged  acts  of  trespass  on  a  part  of  the  foreshore 
at  Truro  of  which  the  plaintifffi  were  the  lessees,  and 
for  an  injunction  to  r€8&aiu  the  defendant  from  com* 
mitting  the  acts  of  trespass  alleged. 

The  plaintiffs  are  an  ancient  corporation  inoor'- 
p orated  by  royal  charter,  and  by  a  charter  of  31  Eliz. 
it  was  provided  that  the  corporation  ''  May  and  shall 
be  far  ever  at  all  future  times  persons  fit  and  capable 
in  law  to  hold,  purchase,  receive,  and  possess  lands, 
tenements,  lib^ties,  privileges,  iurisdictions,  fran- 
chises, and  hereditaments  of  what  kind  or  nature 
soever  they  be,  to  them  and  their  successors  in  fee 
and  perpetuity,  and  also  goods  and  chattels  and  other 
things  whatsoever  of  what  nature  or  kind  soever  they 
may  be,  and  to  give,  grant,  demise,  and  assign  lands, 
tenements,  and  hereditaments,  and  all  and  singular 
other  acts  and  deeds  to  do  and  execute  by  the  same 
name." 

By  on  order  of  the  Board  of  Trade  made  under  the 
Sea  Fuih^es  Act,  1868,  and  confirmed  by  the  Oyster 
and  Mussel  Fiaheries  Order  Confirmation  Act,  1876, 
the  power  of  regulating  the  oyster  and  mussel  fishery 
in  a  put  of  the  estuary  of  the  Truro  river  was  con- 
ferred upon  the  plaintiff  corporatioo. 

By  an  indenture,  dated  the  4th  of  June,  1897,  the 
plaintiffs,  in  order  to  enable  them  more  efficiently  to 
carry  out  their  powers  under  the  said  order,  obtamed 
a  lease  of  certain  parts  of  tbe  foreshore  of  the  said 
estuary  for  a  term  of  fourteen  years  from  the  29  th  of 
September,  1896,  at  a  yearly  rent  of  £16. 

The  oysters  when  freshly  dredged  from  the  oyster 
beds  in  the  fishery  were  unfit  for  the  market  owing 
to  the  water  being  contaminated  with  copper  from 
the  wadbings  of  the  copi^r  mines  in  the  vidnit^,  and 
the  fishermen  had  from  time  immemorial  been  m  the 
habit  of  depositing  the  oysters,  when  dredged  from 
the  fishery,  for  a  considerable  time  upon  a  portion  of 
the  forswore  leased  to  the  plaintiffs  as  aforesaid  in 
order  to  get  rid  of  the  copper. 

l^e  derondant  and  other  fishermen  exercised  this 
right,  each  having  a  particular  space  for  depositing 
bis  oysters,  which  space  was  allocated  by  an  arrange- 
ment amongst  the  fishermen  themselves  and  was 
staked  out  by  withiea  stuck  in  the  bed  of  the  river. 

The  d^endant,  in  accordance  ^with  this  custom, 
was  in  the  habit  of  depositing  the  oysters  dredged 
by  him  upon  a  particular  space  on  the  plaintiffs'  fore- 
shore. 

The  plaintiffs,  claiming  as  lessees  of  the  foreshore 
under  the  lease  of  the  4th  of  June,  1897,  brought 
the  present  action  against  the  defendant,  alleging 
that  the  acts  of  the  defendant  in  depositing  the 
oysters  on  tiie  foreshore  as  above  described  were  acts 
of  trespass  committed  on  the  foreshore. 

The  jury  at  the  trial  found,  iii  answer  to  the 
learned  judge,  (1)  that  the  acts  done  by  the  defend- 
ant did  not  constitute  an  occupation  of  tbe  soil ;  (2) 
that  such  acts  were  merely  incidental  to  the  fishing 
for  oysters,  and  (3j^  that  the  oyster  fishery  could  not 
be  practicsJly  earned  on  without  a  storage. 

Upon  these  findings  the  case  was  reserved  for 
further  consideration. 

The  Mortmain  and  Charitable  Uses  Act,  1888  (61  & 
52  Vict.  c.  42),  provides  as  follows :  "  Section  1.— (1) 
Land  shall  not  be  assured  to  or  for  the  benefit  of, 
or  acquired  by  or  on  behalf  of  any  corporation  in 
mortmain,  otherwise  than  under  the  authority  of  a 
licence  from  her  Majestv  the  Queen  or  of  a  statute 
for  the  time  being  in  force,  and  if  anv  land  is  so 
assured  otherwise  than  as  aforesaid  the  land  shall  be 
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forfeited  to  her  Majesty  from  the  date  of  the 
aBsnranoe,  and  her  Majesly  may  enter  on  and  hold 
the  land  accordingly/' 

The  Municipal  (Corporations  Act,  1882  (45  &  46 
Vict,  c  50),  provides  as  follows:  '* Section  105. — A 
municipal  corporation  may  contract  for  the  purchase 
of  and  hold  any  land  not  exceeding  in  the  whole  five 
acres,  either  in  or  out  of  the  borough,  and  thereon, 
or  on  any  land  belonging  to  or  hold  in  trust  for  the 
corporation,  may  build  a  town  hall  •  •  •  or  any 
other  bnildiog  necessary  or  proper  for  any  purpose  of 
the  borough." 

''Section  107. — (1)  When  any  municipal  corpora- 
tion has  not  power  to  purchase  or  acquire  land,  or  to 
hold  land  in  mortmain,  the  council  may,  with  the 
approval  of  the  Treasury,  purchase  or  acquire  any 
land  in  sudi  manner  and  on  such  terms  and  conditions 
as  the  Treasury  approve,  and  the  same  may  be  con- 
veyed to  and  held  oy  the  corporation  accordingly. 

**  (2)  The  provisions  of  the  Lands  Olauses  (^nsoli- 
dation  Acts,  1845,  1860,  and  1869,  relatiog  to  the 
purchase  of  land  by  agreement  and  to  agreements  for 
sale  •  •  •  shall  extend  to  all  purchases  of  land 
under  this  section.'' 

Duke,  K.C.  («/.  A,  Hawhe  with  him),  for  the  plain- 
tiffiB. — ^The  plamtiffs  are  entitled  to  damages  and  au 
injunction.  Section  1  of  the  Mortmain  and 
Charitable  Uses  Aet,  1888,  operates  as  a  forfeiture  to 
the  Crown  of  land  acquired  by  a  corporation  in  mort- 
main, but  the  title  of  the  corporation  to  such  land 
is  good  if  those  who  have  power  to  enter  do  not  do  so: 
Brice  on  Ultra  Vires  (3rd  ed ),  pp.  63-4;  Great 
Eastern  Bailway  Co.  v.  Turner,  21  W.  R.  163,  L.  B.  8 
Ch.  App.  149  ;  Ayres  v.  South  Australian  Banking  Co., 
19  W.  B.  860,  L.  B.  3  P.  C.  548,  per  Mellish,  L. J.,  at 
pp.  558-9.  Further,  the  Mortmain  Act  does  not  apply 
here,  for  by  section  12  of  that  Act  a  corporation 
authorized  to  hold  land  is  exempted  from  the  opera- 
tion of  the  Act.  The  corporation  have  power  by  their 
charter  to  acquire  and  hold  lands,  and  that 
charter  is  wide  enough  to  include  leaseholds. 
By  section  12  of  the  local  Act  of  1876  they  are  given 
power  to  make  bye-laws  for  the  regulation  of  these 
tiaheriai,  and  the  Sea  Fisheries  Act,  1868  (31  &  32  Vict, 
c.  45),  establishes  a  code  for  their  management. 
Section  41  of  that  Act  provides  that  ''  where  an  order 
of  the  Board  of  Trade  •  •  •  confers  a  right  of 
regulating  an  oyiter  and  mussel  fishery  •  •  . 
the  persons  obtaining  the  order  .  •  •  shall  •  •  . 
have  power  (c)  to  provide  for  depositing  and  propa- 

gatiog  oysters  and  mussels  within  the  limits  of  the 
shery,  and  for  improving  and  cultivating  the 
fishery."  The  Board  of  Trade  have  in  this  case  made 
an  order  which  has  been  coDfirmed  by  Parliament 
(39  &  40  Vict.  c.  xci.).  Tlie  defendant  has  got 
a  right  of  fishery,  but  that  right  does  not  entitie  him 
to  appropriate  a  particular  part  of  tbe  foreshore  aad 
deposit  oysters  tinere.  The  right  is  confined  to  the 
taking  ox  fish  and  carrjiog  them  away.  The 
defendant  may  not  occupy  the  foreshore ;  that  would 
be  a  dispossession  of  the  owner  and  would  amount  to 
a  user  enabling  bim  in  course  of  time  to  acquire 
a  statutory  title  to  the  portion  of  the  foreshore 
used  by  mm:  Lord  Advocate  v.  Lord  Blantyre,  4 
App.  Oas.  770,  28  W.  B.  Dig.  95.  The  acts  of 
the  defendant  amounted  to  a  trespass :  Blundell  v. 
CaUi^all,  5  B.  &  Aid.  268.  The  right  of  fishery  does 
not  give  the  defendant  a  right  to  deposit  and  store 
oysters  on  the  foreshore :  Earl  o/llchester  v.  Eaiehley, 
38  W.  B.  104;  Ward  v.  Creswell,  Willes,  265;  Gray 
V.  Bond,  2  Brod.  &  B.  667 ;  Aiton  v.  Stephen,  1  App. 
Cas.  456,  24  W.  B.  Dig.  249. 

Foote,  K.C  (Bodilly  with  him),  for  the  defendant.— 
The  didm  of  the  defendant  to  deposit  oysters  was  in 


no  sense  a  claim  to  the  occupation  of  the  soU.  The 
depositing  is  incidental  to  the  right  of  fishery.  The 
oysters  were  not  stored  there  by  the  defendant,  bat 
merely  deposited  until  they  were  purified.  ^  The  right 
to  do  so  had  existed  from  time  immemorial.  Then 
had  been  no  trespass  on  the  part  of  the  defendant. 
The  power  given  to  the  corporation  by  charter  ii  to 
hold  lands  in  fee  simple  only.  The  term  "chatteb" 
in  the  charter  does  not  include  leaseholds,  nor  hu 
the  corporation  power  to  hold  this  lease  under  the 
Municipid  Corporations  Act,  1882.  This  is  not  a 
question  of  mortmain.  The  qoestion  depends  opoa 
the  power  given  the  corporation  by  the  chart^— 
namidy,  a  power  to  hold  lands  in  fee.  The  plaintiift 
had  no  power  to  take  this  lease. 

Duke,  K,G.,  replied. 

Our.  adv.  vuU, 

Aug.   10.— Wills,  J.,  read  the  following  judg- 
ment: The  plaintiffs  complain  of  various  acts  done 
by   the  defendant  which  they  allege  are   acts  of 
trespass  committed  on  parts  of  the  foreshore  of  the 
Port  of  Truro,  of  which  the  plaintiffs  claim  to  be  the 
lessees  by  virtue  of  a  lease  for  fourteen  years  granted 
in  tiie  year  1897.    The  acts  complained  of  are  ths 
depositing  of  oysters  which  have  been  dredged  ap 
from  the  oyster  beds  in  other  parts  of  the  harbour, 
and  which  are  placed  by  the  dexendant  in  a  particular 
spot  and  kept  there  until  they  are  ready  and  wanted 
for  sale  in  the  market.    The  defenduit  is  in  the 
habit  of  keeping  to  a  particular  spot,  which  is  very 
roughly  indicated  by  withies  stuck  in  the  soil  or  bed 
imder  the  sea.    It  is  not  quite  clear  whether  they  are 
placed  on  the  foreshore  or  below  the  line  of  foreshore; 
but  I  have  the  strongest  impression  that  it  was  meo- 
tioned  in  the  course  of  the  case  that  they  are  below 
low- water  mark.    Otiier  fishermen  do  the  like,  and 
the  practice  has  been  the  same  as  far  back  as  living 
memory  goes.    It  is  not  contended  that  the  defendant 
has  any  legal  right  to  the  spot  in  question,  only  that 
he  has  the  right  to  use  some  purt  or  otiier  of  the 
foreshore  in  this  way,  to  this  extent  and  for  thii 
purpose,  as  an  incident  to  the  right  of  fiehing  for 
oysters.    The  right  is  claimed  both  as  a  oommon  law 
right  and  as  existing  by  immemorial  custom.    The 
allocation  of  particular  spaces  to  particular  individaali 
is  an  act  of  comity  among  the  fishermen  themselves, 
and  up  to  the  present  time  it  does  not  appear  that  any 
difficulty  has  arisen  out  of  it.    It  is  alleged  by  the 
plaintiffs  that  the  time  is  at  hand  when  by  the  im- 
provement of  the  fishery  and  the  increase  in  the 
number  of  the  fishermen  difficulties  will  arise  which 
will  render  the  possession  of  the  foreshore  by  them 
very  desirable,  it  not  necessary,  for  the  regulation  of 
the  fishery.    The  plaintiffs  also  complain  of  these  a^cts 
as  amounting  to  an  occupation  of  the  soil  which 
will  in  time  give  a   titie  to   the  occapant      ^he 
ground  may  be  cleared  at  once  to  a  certain  extent. 
The  jury  have  found  that  the  acts  in  question  we^ 
not  acts  of  occupation  but  were  incident  to   end 
practically  necessary    for   the   oyster  fishing.   ^ 
circumstances  are  peculiar.    The  oysters  as  gathered 
from  some  of  the  beds  are  contaminated  with  copper 
from  the  washings  of  the  copper  mines,  aad  tney 
require  a  prolonged  stay  in  the  particular  localityjn 
question  to  get  rid  of  tiie  copper.    Oysters  gathered 
from  other  Mds  are  sometimes  fit  for  immediate  nae 
and  someticnes  require  to  be  laid  down;  and  it ^ 
needless  to  say  that  the  oysters  are  not  kept  unstvd 
longer  than  is  necessary.    The  only  importance  of  the 
facts  relating  to  the  use  of  the  fishery  is  as  txplaining 
the  necessity  for  a  place  of  deposit,  without  which  the 
fishery  would  be  of  Uttie  value,  and  I  think  the 
jury  for  that  and  other  reasons  were  justified  m 
tlnding  that  the  Truro  oyster  fishing  requires  snoh  s 
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plftoe  of  deposit.    The  finding  that  the  acts  ware  not 
acts  of  oocapation  gets  rid  of  the  contention  that  the 
defendant  is  acquiring  a  tide  nnder  the  Statate  of 
Limitation!,  and  rednces  the  qaestions  for  my  con- 
bideration  to  two — namely.  Have  the  plaintiffd  made 
out  sach  a  title  as  will  enable  them  to  ^wMnfaiin  an 
action  of  trespass;  and,  secondly,  can  a  right  of 
deposit  on  tbe  foreshore  legally  exist  as  an  incident 
to  tiie  right  of  fiddng  for  oysters  F    The  plaintiffs  do 
not  appear,  npon  the  evidence,  to  have  done  any 
single  aot  o^  possession  or  ownership  since  the  lease 
was  granted.    There  is  no  evidence,  for  instance,  tiiat 
they  have   taken   money   for   ballast  or   exercised 
any  other  act  of  ownexship.    They  have  therefore 
to  rely  npon  the  right  of  possession  which  flows 
from  ownership  and  npon  the  presomption  of  actual 
possession  which  follows  upon  such  legal  ziffht.    It 
becomes     necessary,     therefore,     to     consider    the 
objections    which   have   been   taken  to  their   title. 
They  are  two ;  first,  under  the  Statutes  of  Mortmain ; 
and,  secondly,  under   the   Municipal   Corporations 
Act,  1882.    Tne  Statutes  of  Mortmain  appear  to  me 
to  have  nothing  to  do  with  a  short  lease  for  fourteen 
years.     It  does  not  seem  to  be  open  to  tiie  class  of 
objeetioDs    which    gave   rise    to   the   Statutes    of 
Mortmain,  and  I  find  that  both  Shelford's  Statutes  of 
Mortmain  (1836),  p.  9,  and  Tudor's  Charitable  Trusts, 
(3rd  ed ,  1889),  p.  382,  treat  this  as  clear  law,  and 
they  give  a  number  of  authorities  for  the  proposidon. 
Tbese  objections,  therefore,  may  be  shortly  dralt  with 
and  put  on  one  side,  and  I  may  add  that  as  the 
Siatntes  of  Mortmain  do  not  apply,  the  licence  to 
hold  lauds  in  fee  which  it  is  plain  from  the  charter  of 
Elizabeth  existed  in  the  old  charters,  and  which  had 
no  application  to  leaseholds,  is  cquially  beside  the 
question.     Tiie  licence  to  hold  goods  and  chattels, 
which  term  is  used,  where  it  is  used,  in  contra- 
distinction  to   lands,    cannot,    I   think,    have   any 
application  to  leases  of  land.     As  to  the  objection 
under  the  Municipal  Corporations  Act,  section  105  of 
the  Act  of  1882  confers  powers  on  corporations  to 
purchase  or  hold  a  limited  quantity  of  land  for  certain 
purposes  without  consent  of  any  authority,  and  section 
107  provides  that  with  the  consent  of  tbe  Treasury  (for 
whidi  tiie  Local  Government  Board  is  now  substituted 
by  the  Local  Government  Act,  1888  (51  &  52  Yiot. 
c.  41),  s.  72),  where  the  corporation  has  not  powdr 
to  purchase  or   acquire   land   or   to  hold  land  in 
mortmain,  they  may  purchase  or  acquire  any  land  on 
sndi  terms  as  the  Treasury  may  approve ;  but  I  think 
it  is  clear  from  the  reference  to  mortmain  that  the 
Act  is  speaking  of  the  acquisition  of  lands  in  fee  or 
for  Boch  long  terms  as  the  Statutes  of  Mortmain  do 
attach  to,  and  I  do  not  think  that  the  implied  pro- 
hibition to  go  outside  those  sections  has  ever  been 
applied  in  practice  to  prohibit  the  taking  of  land  by 
a  munioipal  corporation  on  short  leases,  or   been 
rappcsed  to  extend  to  such  leases.    I  can  see,  there- 
fore, no  objection  to  the  lease  on  that  ground.    But 
a  municipal  corporation  as  such  has  nothing  to  do 
▼itb  foreshore  or  foreshore  rights,  and  tiie  limits  of 
CKpendituTB    are   prescribed    by   section    140,    and 
Schedule  Y.,  and  I  think  they  do  forbid  the  payment 
by  a  mnnioipal  corporation  as  such  out  of  the  borough 
innd  of  such  a  rent  as  this,  and  that,  therefore,  if 
the  lease  is  intra  vires  it  must  be  supported  under 
■ome  other  powers.    This  brings  me  to  the  question 
of  whether,  under  the  Sea  Fisheries  Act,  1868,  and 
the  order  made  in  pursuance  of  that  Act  by  the  Board 
n  v^^  ftnd  confirmed  by  the  local  Act  of  1876  (39  & 
40  Ytci  c  xcL),  any  such  power  is  conferred.    There 
IS  neither  m  tiie  Act  of  1868  nor  in  the  local  Act  any 
^^rass  power  conferred  on  tiie  grantees,  who  in  the 
P^t  case  are  the  plaintifBs,  to  take  and  hold  fore- 
"une.    On  the  other  hand,  I  start  with  the  proposi- 


tion that  there  is  no  statutory  or  other  disability 
which  prevents  a  corporation,  merely  because  it  is  a 
corporation,  ftrom  acquiring  a  short  leasehold.     It 
seems  to  me,  therefore,  that  if  the  acquisition  of 
the  leasehold   affords  a  reasonable  facility  to  the 
corporation  for  the  carrying  out  the  purposes   of 
their  Aot  of  1876,  they  may  do  so..   This  view  is 
mudi    strengtheaed    by    section    47    of    the    Sea 
Fisheries  Act  of  1868.    By  section  46  no  fishery  order 
can  be  obtained  where   the  Crown  or  the  Duchy 
of  Comwidl  owns  the  foreshore,  without  the  consent 
of  such  owner,  so  that  the  Ciown  or  the  duchy  can 
make  its  own  terms.    By  section  47,  if  the  foreshore 
belongs  to  a  private  owner  no  consent  is  necessary, 
but  for  tiie  protection  of  the  owner  it  is  enacted  that 
the  order  shall  incorporate  the  Lands  Clauses  Act, 
1845.    This  would  of  course  give  no  power  to  buy 
any  existing  interest,  freehold  or  leasehold,  in  the 
foreshore  unless  the  special  Act — ^that  is,  the  order 
confirmed  by  Parliament,  should  confer  it,  and  even 
then   it   would    be   a   power   to   buy   an  existing 
interest,  not  to  create  a  new  leasehold.    But  it  is 
the  clearest  possible  intimation  that  it  may  be  a 
useful  thing  for  the  grantees  to  have  the  foreshore, 
and  the  section  apphes  to  both  classes  of  orders — 
those  whidi  create  several  fishf  ries,  and  those  like  the 
present  order,  which  only  give  power  to  regulate  the 
fishery.    I  have  come  to  the  conclusion,  tiierefore, 
that  the  acceptance  of  the  lease  is  not  uUra  virea,  and 
that,  therefore,  the  right  to  possession  draws  the 
possession  with  it,  and  that  so  far  as  this  objection 
is  concerned  the  plaintiflFs  are  not  out  of  court.    For 
one  reason  I  am  not  sorry  to  come  to  this  conclusion, 
inasmuch  as  it  avoids  a  purely  technical  difBlculty 
available  in  another  action,  and  leaves  open  only  the 
one  real  question  important  to  the  parties — ^namely. 
Is  there  any  legal  objection  to  the  finding  of  the 
jury  that  the  acts  complained  of  are  incidental  to 
the  right  of  enjoyment  of  oyster  fishing?    I  tnink 
the  question  is  Yety  nearly  answered  when  I  say  that 
it  appears  to  me  to  be  a  perfectiy  right  condntion  in 
fact.    A  great  part  of  tnis  oyster  fishery  would  be 
useless  without  it.    I  believe  the  same  is  true  in 
varying  degrees  of  advantage  or  necessity  in  most 
oyster  fisheries.    In  this  case  oyster  laying  is  <\bso- 
lutely  necossary  to  sweeten  som<9  of  the  oysteTS,  and 
the  source  of  pollution  certainly  existed  lung  before 
legal  memory  if  one  is  at  liberty  to  resort  to  history 
and  trAdiuon.    I  do  not  think,  however,  that  it  would 
make  any  difference  were  that  not  so.    The  practice 
is  traced  back  as  far  as  living  memory  can  go,  and 
that  is  evidence  of  immemorial  usage.    Oyster  layiog 
often  has  to  be  resorted  to  for  the  purpose  of  feeding 
and  fattening  before  the  oysters  are  ready  for  con- 
sumption, and  sJthough  oysters  may  be  and  I  believe 
often  are  sold  as  dredged,  yet  tney  quite  as  often  have 
to  be  deposited  and  left  for  a  time  before  being  fit  for 
the  market.     In  an  interestiug  article  on  oysters  in 
the  9th  edition  of  the  Encydopeedia  Britannica,  the 
temporary  laying  of  oysters  for  such  purposes  as  I 
have    mentioned   is    treated    as    a   regular    **  con- 
comitant " — ^to  use  the  writer's  phrase — of  an  oyster 
fishery,  and  I  cannot  see  how  any  valid  objection  can 
tM)  raised  to  a  practice  so  widespread  and  so  ancient. 
The  chief  objecuon  that  has  been  made  is  that  it 
amonnts  to  an  occupation  of  the  soil.    I  think  this  is 
disposed  of  by  tiie  &idingof  the  jury.  ^  It  was  clearly 
a  question  of  fact  for   them,   and   in  my  opinion 
their  finding   is  right.     The  mere  sticking   in    of 
a  stake  to  indicate  a  spot  is  too  trivial  to  talk  about, 
even  if  it  be  on  the  foreshore,  which  I  think  is  not 
the  case.    It  is  qoite  true  that  the  oyster  laying  may 
interfere  with  tne  uninterrupted  user  of  the  fore- 
shore by  the  owner,  but  a  like  interference  with 
territorial  rights  takes  place  in  many  instances  which 
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present  no  leffal  diffionlty.  The  rights  of  inhabitants 
to  recreate  themselves  on  a  village  green  hv^e  been 
repeatedly  established  by  evidence  and  upheld  by  the 
courts,  and  yet  they  may  absolutely  destroy  all  chance 
on  the  part  of  the  owner  of  making  any,  or  any  but 
the  slightest,  beneficial  use  of  land  which  is  un- 
doubtedly his.  The  custom  here  alleged  is  not  open 
to  the  objection  that  it  is  in  substance  a  claim  to  a 

I)rofit  a  -prendre,  nor  in  my  jadgment  to  any  other 
egal  objection  to  its  validity.  Apart  from  custom 
the  owner  of  the  foreshore  owns  and  enjoys  the 
foreshore  subject  to  the  common  rights  of  all  members 
of  the  public  whicdi  are  such  as  to  reduce  the  value  of 
the  foreshore  in  nine  cases  out  of  ten  to  something 
of  very  small  pecuniary  value.  Ilie  owner  cannot 
build  on  it  because  the  public  have  rights  of  passage 
over  it  ever^rwhere  per  mare  et  per  Urram.  In  aJl  but 
some  exceptional  cases  he  cannot  graze  it,  because  no 
herba^  wiIL  grow  upon  it.  Where  herbage  will  ffrow 
upon  It,  as  in  the  fens,  I  do  not  think  oysters  will  be 
found  to  be  composite  factors.  At  all  events  the 
oijoyment  of  foreshore  is  subject  to  the  common 
rights  of  fishing,  and  if  oysters  constitute  a  part  of 
the  fish  to  be  taken,  the  right  of  fishing  must  mdLude 
the  necessary  and  practical  incidentals,  and  if  they 
involve  the  consequences  that  in  some  places  he 
cannot  dig  ballast  or  sand  for  sale,  as  he  can 
generally,  he  suffers  no  inconvenience  or  loss  which  is 
^t-common  to  him  and  the  owner,  say,  for  example, 
of  the  village  green,  who  cannot  dig  pits  or  do  other  acts 
of  ownership  which  would  interfere  with  the  rights  of 
recreation  of  the  inhabitants.  I  am  of  opinion,  there- 
fore, that  whether  the  rights  claimed  be  regarded  as 
parts  of  the  common  law  rights  of  oyster  fishing,  or  as 
claimable  by  immemorial  custom,  uiey  can  stand  in 
law,  and  as  they  have  heen  established  in  fact,  the 
acts  complained  of  by  the  plaintiff  are  justified. 
Suggestions  were  made  that  the  rights  in  question,  if 
uptield,  might  lead  to  trouble  batween  the  fishermen, 
whose  numbers,  it  is  said,  are  increasing,  so  that  the 
old  comities  observed  betweea  themtelves  will  no 
longer  meet  the  necessities  of  the  case.  I  do  not 
think  that  such  considerations  affect  the  existence  or 
non-existence  of  the  rights.  Inconvenience  of  this 
kind  must  be  always  liable  to  arise  when  the  class  of 
persons  enjoying  concurrent  rights  over  a  limited 
area  comes  to  iodude  more  than  ctn  conveniently 
enjoy  the  rights  simultaneously.  The  remedy  lies 
usually  in  some  form  of  legislation.  In  the  present 
case  it  seems  to  be  amply  met  by  the  powers  of 
regulation  given  to  the  ^aintiffs  by  the  order  of  the 
Board  of  Trade  confirmed  by  the  Act  of  1876.  My 
judgment  must  therefore  be  for  the  defendant,  with 
costs. 

Judgment  for  defendatU. 

Solicitor  for  the  plaintiffs,  John  A.  Battrum,  for 
Bobert  Dohellf  Truro. 

Solicitor   for   the   defendant,  Sydney  James,  for 
J.  Messer  Bennetts,  Truro. 


(Wilis,  JT)  }  -^^fr  ^'  ^^^• 

Michael  v.  Hakt  &  Go.  (a.) 

Damages — Measure  of — Principal  and  agent — fiVocft- 
broker  and  customer — Wrongful  sale  of  shares — 
Breich  of  contract. 

The  plaintiff  opened  an  accotmt  with  the  defendantB, 
stockbrokers  on  the  London  Stock  ExcJiange,  and  employed 
them  to  buy  and  sell  stocks  and  sJutres  for  hin^  in  pur^ 
suance  of  which  contract  the  defendants  bought  certain 
stocks  and  shares  on  behalf  of  the  plaintiff,  and  the 
defendants  entered  into  an  agreement  with  the  plaintiff 
that  they  would  carry  over  such  stocks  and  shares  to  a 
certain  settling  day,  holding  them  in  the  meantime  at 
plaintiff's  disposal.  In  breach  of  such  agreement  ike 
defendants,  before  such  settling  day  and  without  the 
plaintiff's  consent,  sold  such  stocks  and  shares  to  the 
plaintiff's  detriment. 

Held,  thai,  in  assessing  the  amount  of  damages  mm- 
tained  by  the  plaintiff,  he  was  entitled  to  be  credited 
with  the  amount  which  would  have  resulted  from 
a  sale  at  the  highest  price  the  said  stocks  and  Quires 
could  have  realized  between  the  date  the  account  toas 
wrongfully  closed  and  the  settling  date  to  which  the 
defendants  Jutd  agreed  to  carry  it  over. 

Further  consideration  by  Wills,  J.,  in  an  action 
brought  for  damages  for  breach  of  contract  and  tried 
before  him  with  a  jury  on  the  29th of  July,  1901. 

In  April,  1901,  the  plaintiff  employed  ilie 
defendants,  who  are  stockbrokers,  members  of  the 
London  Stock  Exchange,  to  buy  and  sell  stocks  and 
shares  for  him,  and  he  deposited  with  them  oertiflcalas 
of  certain  shares  held  by  him  to  secure  any  balanoe 
that  miffht  from  time  to  time  become  due  from  him 
to  the  defendants  in  respect  of  the  transactions,  and 
this  security  the  plaintiff  afterwards  increased  by  a 
further  deposit  of  wares. 

In  pursuance  of  this  employment  various  trans- 
actions for  purchase  and  sale  of  shares  were  oondootod 
by  the  defendants  for  the  plaintiff  for  the  end  of 
April,  1901,  and  the  mid-May,  1901,  settlements  on 
the  Stock  Exchange. 

On  the  11th  and  13th  of  May,  1901,  it  was  orally 
agreed  between  the  plaintiff  and  the  defendants  that 
certain  contracts  for  the  purchase  of  stocks  and  shares 
which  had  been  made  by  tiie  defendants  on  the 
plaintiff*s  account  for  the  Stock  Exchange  settlement 
in  the  middle  of  May  shoidd  be  carried  over  lor  the 
settlement  at  the  end  of  May. 

Such  stocks  and  shares  were  re^ectively  carried 
over  by  the  defendants  at  the  mid-May  settlement  for 
the  end  of  May  settlement,  and  the  usual  contracts 
for  such  carrying  over  were  sent  by  the  defendants 
to  the  plaintiff,  who  then  becflune  entitled  to  all  the 
advantages  of  the  carrying  over  during  the  currency 
of  the  account  to  be  concluded  at  the  end  of  May 
settlement 

The  defendants  wrongfully,  and  in  breach  of  their 
contract  with  the  plaintiff,  on  the  IGthof  May  realised 
all  the  plaintiff's  holding  by  buying  in  against  the 
plaintiff  200  shares  in  Band  Mines  and  seUiDg  out 
against  him  the  other  shares  and  stocks  opan,  at 
prices  greatlv  to  the  detriment  of  the  plaintiff,  and 
they  then  claimed  to  realize  the  deposited  share 
certificates  in  order  to  satisfy  the  amount  which  upon 
the  bslance  of  the  account  they  alleged  to  be  due  to 
them  from  the  plaintiff. 

The  plaintiff  sued  the  defendants  for  breaioh  of 
contract,  and   claimed   a  dedaration  that   he  was 
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at-Law. 


VoLL. 


[^•n.  4,  ima.) 


m 


rHE  WEEKLY  REPORTER. 


1S5 


H.O.    MiOHABL  V.  Habt  &  Oo.— Mbbobb  v.  Livbrpool,  St.  Hblbit'b,  ft  8.  La.noabhibb  By.  Go.    H.C. 


entitled  to  have  an  aooount  taken  on  the  footing  of 
his  being  credited  with  the  highest  prioea  which  the 
stocks  and  shares  wonld  have  realized  at  any  time 
daring  the  currency  of  the  account  terminating  on 
the  28  th  and  29th  of  May,  and  he  also  claimed  the 
delivery  up  of  the  shares  which  had  been  deposited 
with  the  defendants  as  security. 

The  jury  found  a  verdict  for  the  plaintiff,  and  the 
qnestion  as  to  the  measure  of  damages  the  plaintiff 
was  entitled  to  was  reserved  for  farther  consicleratioo. 

RufuA  Isaacs,  K.C.  {A,  J.  David  with  him),  for  the 
plaintiff.— The  true  measure  of  damages  to  which  the 
plaintiff  is  entitled  is  the  proftc  which  wonld  have 
been  gained  by  a  sale  of  the  stocks  and  shares  at  the 
best  price  obtataable  at  any  time  between  the  date 
of  the  breach  of  the  contract  and  the  settlement  at 
the  end  of  May :  Murray  v.  HewiU,  2  Times  L.  B. 
872.  In  Shepherd  v.  Johnson,  2  Bsst  211,  Grosp,  J., 
says  :  "  The  true  measure  of  damages  in  "  an  action 
iox  breach  of  an  engagement  to  replace  stock  on  a 
given  day  "  is  that  which  will  coi^pletely  indemnify 
the  plaintiff  for  the  breach  of  the  engagement."  In 
JSarrison  v.  Harrison,  1  G.  ft  P.  412,  Bast,  O.J.,  says  : 
"  Justice  is  not  done,  if  you  do  not  place  the  plaintiff 
in  the  same  situation  in  which  he  would  have  been  if 
the  stock  had  been  replaced  at  the  stipulated  time. 
We  cannot  act  on  the  possibility  of  the  plaintiff's  not 
keeping  it  there." 

Counsel  also  referred  to  Shaw  v.  Holland,  15  L.  J. 
Ex.  87,  and  Broum  v.  MtUler,  21  W.  B.  18,  L.  B.  7 
Ex.  319. 

Lawson  Walton,  K.C,  {Herbert  Reed,  K.C,  and 
Kisch  with  him),  for  the  defendants. — The  measure 
of  damages  to  which  the  plaintiff  is  entitled  must  be 
assessed  at  the  price  of  the  stocks  and  shares  either  an 
the  date  of  the  breach  of  the  contract — ^namely, 
the  16th  of  May,  or  at  the  date  to  which  they  would 
in  ordinary  course  have  been  carried  over — ^nsmely, 
the  31st  of  May.  Plaintiff  cannot  daim  damages 
assessed  on  the  prices  obtainabte  on  any  of  tbe 
intermediate  dates  that  were  most  favourable  to  him 
and  most  unfavourable  to  the  defendants  on  the  mere 
assumption  ttiat  he  wonld  have  realized  on  such 
dates. 

Oounsel  referred  to  Ellis  v.  Fond,  [1898]  1  Q.  B. 
426,  46  W.  B.  Dig.  138. 

Isaacs,  K,C.,  replied. 

Wills,  J. — ^The  only  question  I  have  to  deal  with 
here  is  one  as  to  damages. 

Tae  plaintiff  had  entered  into  contracts  with  the 
defendant,  as  his  agent,  and  the  defendant  had  made 
oontracts  on  his  behalf,  which  entitled  him  to  have 
shares  delivered  to  him  on  the  curying-over  day,  on 
payment  of  a  certain  sum  of  money,  at  certain  prices. 
Taat  is  part  of  what  the  defendant  undertook. 
Another  part  of  what  the  defendant  undertook  was 
that  in  the  meantime  he  wonld  sell  the  same  shares 
for  the  plaintiff  when  directed  to  do  so  by  him,  and 
for  any  possible  loss  on  tlus  transaction  he  seemed  to 
have  held  ample  cover  as  security. 

He  did  not  do  so,  but  repudiated  the  contract. 

It  seems  to  me  that  the  plaintiff  is  plainly 
entitled  to  all  the  advantages  which  would  have 
been  his,  or  which  might  have  been  his  had  the 
contract  been  carried  out.  That  is  a  perfectly  sound 
principle.  Amongst  these  advantages,  it  is  con- 
tendea,  there  was  the  right  to  sell  the  shares  when- 
ever he  chose  during  the  period  over  which  the 
transactions  were  to  run,  and  at  different  times, 
with  respect  to  different  stocks,  different  prices  might 
have  beoi  realized. 

Now  it  is  perfectly  certain  that,  as  a  matter  of  fact, 


with  regard  to  these  prices,  the  best  prices  that  ruled 
during  that  time  never  would  have  been  realized.    It 
is  equally  certain  that  in  some  cases  in  which  people 
are  held  liable  for  breach  of  contract  or  for  with- 
holding property,  to  the   possession  of   which   the 
plaintiff  is  entitled,  he  has  been  held  to  be  entitled  to 
the  best  price  that  has  ruled  during  the  period  over 
which  the  transactions  have  run;  and  it  is  equally 
certain,  with  regard  to  a  great  number  of  those  casei, 
that  nobody  supposes  that  one  can  ev^r  get,  as  a 
matter  of  course,  the  best  prices.    The  great  pro- 
bability  is   that   he   woidd   have   speculated    and 
exercised  his  judgment  in  some  cases  rightly  and  in 
some  cases  wrongly.    Bat  I  tiiink   I  am  right  in 
saying  that  that  element  has  never  been  allowed  to 
enter  into  consideration  for  the  purpose  of  reducing 
damages,  and  it  seems  to  me  that  this  is  one  of  those 
cases  in  which  the  wrongdoer  suffers  because  he  is  a 
wrongdoer,  and  that  tbe  plaintiff  really  is  entitled 
to  the  best  prices  which  ruled  during  the  period 
during  which  it  was  at  his  option  to  sell  or  not  to 
selL 

In  questions  of  damage  it  is  very  dif&cult  to  lay 
down  any  rule  which  shall  really  do  actual  justice 
botween  &e  parties ;  the  rules  are  obliged  to  be  more 
or  less  arbitrtu7,  and  this  case  it,  I  thiiSc,  an  illustra- 
tion of  it. 

I  think  upon  that  view,  and  also  upon  the  view 
that  the  wrongdoer  must  suffer,  the  burden  must  be 
upon  the  wrongdoer  and  not  upon  the  other  party. 

I  think,  therefore,  that  the  measure  of  damages 
which  Mr.  Isaacs  has  contended  for  is  the  right  one 
to  apply  in  this  case. 

Judgment  for  the  plaintiff. 

Solicitors  for  the  plaintiff,  Martin  &  Co, 

Solicitors  for  the  defendants,  Beyfus  &  Beyfas. 


»,  L.G.J.}  S 


June  14,  24,  1901. 
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K.  B.  Div. 
(Lord  Alverstone, 

Mbbcek  v.  LiVEaFOOL,  St.  Hblkn's,  and  South 

liANOASHiai  BA.ILWAT  GO.   (a.) 

Lands  clauses — Compulsory  taking  of  land — Notice  to 
treat — Interest  created  by  owner  in  adjoining  land 
subsequently  to  date  of  notice — Injurious  affection  of 
such  land — Bight  to  compensation — Lands  Clauses 
Consolidation  Act,  1845  (8  f^ict.  c,  18),  s.  68. 

The  de/tndants,  under  their  statutory  powers,  served  a 
notice  to  treat  on  the  owner  of  certain  land.  After  the 
date  of  this  notice  the  owner  leased  certain  adjoining  land, 
not  included  in  the  notice  to  treat,  to  the  predecessor  in 
title  of  the  plaintiff  for  a  long  term  of  years.  Subsequent 
to  such  lease  an  agreement  was  made  between  the  owner 
and  the  defendants  in  respect  of  the  land  included  in  the 
notice  to  treat,  and  compensation  paid  to  the  owner  for 
all  damage  sustained  by  him  by  reason  of  the  severing  o/ 
the  property  purchcued  from  him,  from  his  other 
property,  or  otherwise  injuriously  affecting  such  other 
property.  Owing  to  the  execution  of  certain  works  by 
the  defendants  the  plaintiff's  property  was  injuriously 
affected. 

Held,  that  the  plaintiff,  although  his  predecessor's  title 
loas  created  after  the  date  of  the  notice  to  treat,  was 
entitled  to  daim  compensation  for  the  injurious  affection 
of  his  interest  in  the  property. 

The  service  of  a  notice  to  treat  does  not  prevent  the 
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oumer  of  tJie  property  to  which  the  notice  to  treat  rdatea 
dealing  with  property  other  than  ihat  included  in  the 
notice^  and  pereona  who  bon4  fide  acquire  interest  in 
such  other  property  are  not  deprived  of  their  daim  to 
compenaation  for  injurious  affection  by  works  auhae' 
quently  executed  aimply  becauae,  after  the  date  of  the 
creation  of  their  interest^  an  agreement  has  been  jnade 
between  the  purchaser  and  the  owner  whereby  the  owner 
haa  been  paid  compenaation  for  the  land  taken  and  for 
the  injurious  affection  of  hia  other  property. 

Trial  before  Lord  Alverstone,  L.O.J.>  without  a 
jury. 

The  following  are  the  f aoti  of  the  case  as  set  out  in 
the  written  judgment  of  the  Ghief  Justice; 

The  action  was  brought  by  a  Mrs.  Mercer  to 
recover  the  sum  of  £371  lOs.,  the  amount  of  an 
award  made  under  the  Lands  Glauses  Act,  and  the 
costs  subject  to  taxation  of  the  arbitration. 

The  award  was  made  on  the  5th  of  March,  1887,  in 
respect  of  the  injurious  affection  of  certain  leasehold 
laud  and  houses  adjoining  Birohley-stireet,  St.  Hden's, 
belonging  to  the  plaintiff. 

The  land  in  question  forms  part  of  the  estate  of 
Lord  Gerard,  and  previously  to  the  granting  of  the 
lease  hereinafter  referred  to  was  in  his  possession  as 
owner. 

Before  the  year  1886  certain  streets  had  been  laid 
out  and  partially  constructed,  and  at  the  time  of  the 
application  to  Parliament  in  1886,  hereinafter 
mentioned,  a  certain  street  known  ai  Standish- 
street  was  already  in  existence.  Certain  other  streeti 
commuuioating  with  Standish-street,  and  among 
others  Birobley-street,  had  already  been  laid  one 
though  not  constructed. 

lu  the  years  1885  and  1886  applications  were  made 
to  Parliament  by  the  predecessors  of  the  defendant 
company  for  powers  to  construct  a  railway  from  St. 
Helen's  to  Wigan,  and  by  the  St.  Helen's  and  Wigan 
Junction  Act,  1886,  s.  4,  powers  were  granted  to 
construct,  among  oUiers,  Baal  way  No.  4,  in  the  town- 
ship of  Windle,  oommendog  by  a  junction  with  a 
certain  other  line  of  railway,  and  terminating  at  or 
near  the  intersection  of  GoUege-street  and  Oorpora- 
tion-street,  which  is  a  short  distance  to  the  south  of 
Standish-street. 

In  the  passage  of  that  Bill  through  Parliament  an 
agreement  was  come  to  by  Lord  Gerard  and  the 
promoters  which  was  embodied  in  section  13  of  the 
Act  of  1886.  By  that  section  the  company  became 
bound  within  twelve  months  from  the  passing  of  the 
Act  to  purchase  certain  land,  indicated  upon  a  certain 
plan,  and  the  section  contained  provisions  whereby  the 
company  were  to  take  the  land,  and  make,  sewer, 
and  flag  half  of  Birchley-street,  construct  a  bridge  to 
carry  the  railway  over  Standish-street,  and  lower  the 
other  streets  and  adjoiniag  building  land  to  corre- 
spond with  the  streets  which  had  to  be  lowered  to  be 
passed  under  the  railway. 

The  Act  incorporated  the  Lands  Glauses  Act,  and 
section  21  contained  the  usual  limits  of  time  for 
exercising  the  compulsory  powers. 

By  an  Act  of  1889  the  twelve  months  mentioned 
in  section  13  of  the  Act  of  1886  was  extended  for 
one  year  from  the  26th  of  July,  1889,  to  the  26th  of 
July,  1890 ;  and  by  an  Act  of  1891,  the  powers  of 
compulsory  purchase  under  the  Acts  of  1885  and 
1886,  which  had  become  vested  in  the  defendants, 
were  extended  until  the  20th  of  Jaly,  1893.  But 
there  was  no  further  extension  of  the  t  twelve  months 
ementioned  in  the  said  section  13. 

Prior  to  the  year  1891  nothing  had  been  done  by 
the  railway  company  to  carry  out  the   agreement 
mbodied  in  section  13  of  the  Ajot  of  1886. 
On  the  23rd  of  October,    1891,    the   defendants 


served  upon  Lord  Cterard  a  notice  to  treat  to  tsks 
the  land  necessary  for  the  railway. 

The  plan  annexed  to  the  notice  to  treat  was  for 
the  purpose  of  this  case  identical  with  the  plan 
referred  to  in  section  13  of  the  Act  of  1886.  The 
notice  did  not  r^er  to  section  13,  nor  was  it  in  any 
way  given  under  that  section :  it  was  an  ordinaiy 
notice  to  treat  given  by  the  defendants  tinder  their 
compulsory  powers  to  acquire  compulsorily  the  land 
shown  upon  the  plan. 

On  the  12th  of  January,  1892,  Lord  Gerard  sent  in  his 
claim  under  the  notice  to  treat.  This  claim  was  msde 
subject  to  and  upon  the  basis  of  the  company  carrying 
out  the  provisions  of  section  13  of  the  Act  of  1886. 

In  the  month  of  February,  1892,  Lord  Gerard's 
agent  agreed  with  one  John  Gleave,  the  predeoessor 
in  title  of  the  plaintiff,  to  let  him  certain  land  on  the 
east  side  of  Birchley-street  opposite  the  land  in 
respect  of  which  notice  had  been  given  by  the  railway 
company  for  a  term  of  999  years.  The  land  was  let 
for  the  purpose  of  building. 

On  tne  14th  of  June,  1892,  a  lease  was  granted 
pursuant  to  that  agreement,  the  term  reserred 
being  from  the  Ist  of  January,  1892,  and  the  lease 
contained  provisions  that  the  lessees  should  within 
twelve  calendar  months  build  a  certain  number  of 
houses  upon  the  land  demised.  Some  of  thehonsei 
were  in  fact  built  during  the  summer  of  1892,  and 
some  of  those  houses  were  occupied  by  tenants  of 
Gleave  prior  to  October,  1892. 

On  the  14th  of  October,  1892,  an  agreement  wai 
made  bet  wee  a  Lord  Gerard  and  the  defendants  in 
respect  of  the  land  included  in  the  notice  to  treat, 
and  under  that  agreement  Lord  Gterard  agreed  to  sell 
tbe  land  shown  upon  the  plan  annexed  to  the  notioe 
to  treat,  a  copy  of  which  was  also  annexed  to  the 
agreement,  for  the  sum  of  £23,000,  such  sum  to 
include  all  satisfaction  and  compensation  for  all 
damages  sustained  by  the  vendor  by  reason  of  the 
severing  of  tiie  property  purchased  from  the  vendor 
from  tiie  vendor's  other  property,  or  otherwise 
iojuriously  affecting  such  other  property  by  the 
exerdse  of  the  statutory  powers. 

By  dause  4  of  the  agreement  the  purchase  wai  to 
be  completed  on  the  30th  of  November,  1892.  The 
agreement  provided  by  clause  6  that  the  company 
should  make,  sewer,  dag.  and  channel  the  western 
half  of  Birdiley-street  The  purchase  was  not  com- 
pleted on  tiie  date  contemplated. 

In  1893  Lord  Gerard  commenced  proceedings  to 
obtain  specific  performance  of  the  agreement  of  tho 
14th  of  October,  1892.  and  subsequently,  upon  the 
27th  of  November,  1894,  a  deed  of  conveyance  wai 
executed  by  Lord  Gerard  whereby,  after  reciting 
that  the  defendants  had  agreed  with  him,  the  vendor, 
for  the  purchase  of  the  land  thereinafter  conveyed, 
and  among  others  of  the  rights  conferred  by  section 
13,  sub-section  3,  of  the  Act  of  1886,  for  the  sum  of 
£24,209,  which  sum  it  had  been  agreed  shouW 
include  all  satisfaction  and  compensation  for  au 
damages  sustained  by  the  vendor,  or  by  reason  of 
tiie  severance  of  the  property  purchased  from  tne 
vendor's  other  property,  or  otherwise  iDJorionwy 
affecting  such  otiier  property  by  the  exercise  of  »« 
statutory  powers,  Lord  Gerard  conveyed  the  land  tne 
subject  of  the  notice  to  treat  to  the  defendants. 

Subsequently  to  October,  1894,  the  deftowww 
constructed  the  railway,  lowered  the  level  of  Stanoiin- 
street  and  of  the  northern  end  of  Birchley-street  so  aj 
to  bring  it  to  the  same  level  at  the  junction  « 
Standish-street  with  an  upward  incline  towards  ^ 


houses  was  permanently  interfered  with. 
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On  the  12th  of  November,  1895,  the  plaintiff 
gave  a  notioe  claiming  compensation  for  injoriooB 
afiTection  under  the  68tb  section  of  the  Land« 
CQaoeee  Act,  and  apfK)inted  an  arbitrator,  and,  the 
naoal  formalities  havmg  beea  observed,  the  ompire 
in  dne  course  made  his  award,  awarding  to  the 
plaintiff  the  sum  of  £371  lOd.  in  respect  of  the 
damage  and  in  jury  sustained  by  the  plaintiff  in  or  to 
her  lands,  messuages,  and  hereoitaments  by  reason  of 
the  eoLecntion  of  tiie  works  of  the  company,  and  by 
reason  of  such  lands,  messuages,  and  hereditaments 
being  iojurioosly  affected. 

Jel/t  K,C,  {MacConkey  with  him),  for  the  plaintiff. 

McCcdl,  K.G.,  T.  G.  Horridge,  KG,,  and  Lorraine, 
lor  the  defendsmts. 

The  arguments  of  counsel  sufficiently  appear  in  the 
following  judgment. 

Cur,  adv.  miU* 

June  24. — ^Lord  Alyesstone,  KG. J.,  having 
stated  the  facts  as  set  out  above,  read  as  follows : 
It  was  not  disputed  that  the  lowering  of  the  road 
and  the  interference  with  the  access  to  the  plaintiff's 
houses  did  cause  an  injurious  affection  which  would, 
under  ordinary  drcumstauces,  entitie  the  plaintiff  to 
eomi)ensation.  This  has  been  for  a  long  time  settled ; 
but  it  was  said  that  either  the  provisions  of  section  13 
of  the  Act  of  1886,  or  the  giving  of  the  notice  to  treat 
on  the  23rd  of  October,  1891,  coupled  with  the  pay- 
ment to  Lord  Gerard  of  the  compfnsation  in 
pursuance  of  the  agreement,  prevented  the  plaintiff 
firom  being  entitied  to  recover  compeuBation  in  respect 
of  the  injurious  affection  of  the  land  demised  to 
Gleave  under  the  lease  of  the  14th  of  June,  1892. 
In  my  opinion  no  argument  can  properly  be  founded 
by  the  defendants  upon  the  statutory  bargain  con- 
tained in  section  13  of  the  Act  of  1886. 

That  bargain  was  never  carried  out.  The  lands 
-were  not  purchased  under  the  agreement  therein 
contained.  The  powers  of  the  company  for  carrying 
out  that  bargain  expired  on  the  26th  of  July,  1890. 
The  lend  was  in  fact  purchased  under  the  compulsory 
powers  contained  in  uie  Act  of  1886,  the  time  for  the 
ecceroise  of  those  powers  having  been  extended  by 
section  3  of  the  Act  of  1891. 

The  question,  therefore,  to  be  determined  is.  did 
the  transaction  between  the  company  and  Lord 
Gterard,  founded  upon  the  notice  to  treat  of  October, 
1891,  disentitie  the  plaintiff  to  the  rip^ht  of  compensa- 
tion which  would  have  otherwise  existed  F  It  is  well 
established  that  no  compensation  can  be  claimed  in 
respect  of  an  interest  in  land  the  subject  of  a  notioe 
to  treat  created  subsequenUy  to  the  date  of  the  notice : 
Exj^fie  Edwards,  19  W.  B.  1047,  L.  B.  12  Eq.  389  ; 
Wilkim  V.  Maycyr  of  Birmingham,  32  W.  B.  118,  25 
Oh«  D.  78 ;  Todd  v.  Metropolitan  District  Railway  Co., 
19  W.  B.  720,  24  L.  T.  Bep.  435,  and  other  cases.  The 
argument  of  the  defendants  in  this  case,  however, 
goes  further.  It  is  contended  by  them  that  after  tbe 
service  of  the  notioe  to  treat,  either  taken  alone  or  in 
conjunction  with  section  13  of  the  Act  of  1886,  no 
owner  of  any  interest  in  property  created  by  Lord 
Gerard  after  the  date  of  the  notice  could  make  any 
claim  for  compensation  for  any  injurious  affection 
sustained  by  any  such  property  in  consequence  of 
tiie  construction  of  the  works  authoriztid  by  their 
parliamentary  powers.  In  my  opinion  this  contention 
IS  not  well  founded. 

There  are  many  reasons  why  the  principle  that  an 
interest  cannot  be  created  in  the  land  the  subject  of 
the  notice  to  treat  should  not  be  extended  in  the  way 
suggested.  The  notice  to  treat  does  not  determine 
the  amount  of  compensation  for  the  land  taken,  or 
the  amount  to  be  paid  for  injurious  affection*]  | 


It  does  fix  and  stereotype  the  interest  which  the 
company  desire  to  acquire;  but  the  amount  to  be 
paidL  is  the  subject  of  subsequent  agreemectt,  or,  it 
may  be,  of  assessment  by  a  jury  or  arbitrators. 
Between  the  time  when  the  notice  to  treat  is  given 
and  the  damages  are  actually  assessed  a  landowner 
may,  as  far  as  I  know,  deal  with  his  adjoining  lands. 
There  is  no  statute  or  principle  to  restrain  him  from 
so  doing,  and  when  the  amount  to  be  paid  is  ascer- 
tained, whether  by  agreement  or  judicial  proceedings, 
the  real  nature  of  the  injury  by  severance  or  injurious 
affection  has  to  be  considered.  The  vendor  may, 
since  tiie  notice  to  treat,  have  ceated  to  own  other 
parts  of  his  property.  No  doubt,  if  it  could  be  shown 
that  the  vendor,  with  the  consent  of  the  person  claim- 
ing the  subsequent  interests  under  him  m  lands  other 
than  those  taken,  had  claimed  and  received  compensa- 
tion in  respect  of  those  interests,  it  might  raise  the  case 
which  has  sometimes  been  made  that  the  vendor  re- 
ceived less  for  his  interests  in  the  other  land  from  the 
persons  acquiring  them  because  he  intended  to  claim 
and  receive  compensation  to  recoup  him  for  accepting  a 
lower  price  from  the  persons  acquiring  the  interests. 
In  my  opinion,  however,  ary  such  case  would  have  to 
be  established  by  evidence,  and  does  not  flow  as  a 
legal  deduction  from  the  mere  fact  that  a  notioe  to 
treat  has  been  given  for  land  other  than  that  out  of 
which  the  interests  have  been  created.  I  may  observe 
that  by  their  defence  the  defendants  properly  raised 
an  issue  on  this  point.  In  this  case  the  defendants 
have  not  adduced  any  evidence  that  in  fixing  the 
purchase-money  ultimately  paid  to  Lord  Gerard  any- 
ttdng  was  included  for  the  damage  to  the  property 
leasM  to  the  predecessors  of  the  plaintiff  by  the  lease 
of  June,  1892. 

It  is  true  that  the  agreement  of  the  14th  of  October, 
1892,  speaks  of  compensation  for  injurious  affection 
of  the  other  property  of  the  vendors.  At  the  time 
that  agreement  was  made  the  lease  was  in  existence. 
The  houses  were  already  built  fronting  upon  Birchley- 
street,  and,  in  my  opinion,  it  was  for  the  defendants 
to  prove  that  some  claim  was  made  or  item  included 
in  respect  of  the  then  existing  land  and  houses  which 
now  belong  to  the  plaintiff.  IDiere  is  no  evidence 
that  Gleave  had  any  notioe  or  knowledge  of  the  fact 
that  the  notice  to  treat  was  served  on  Lord  Cknu^l 
in  October,  1891.  He  must  be  deemtd  to  have 
known  of  the  provisions  of  section  13  of  the 
Act  of  1886,  but,  as  I  have  already  said,  the 
land  was  not  taken  under  that  section,  but  under  the 
ordinary  compulsory  powers.  Bvidenoe  was  given 
that  the  solicitors  for  the  railway  company  did  not 
know  of  the  lease  of  June,  1892,  when  they  made  the 
agreement  of  October ;  but,  in  my  opinion,  that  is 
immaterial  in  the  absence  of  any  evidence  that  a 
claim  was  beinj^  made  or  included  in  respect  of  the 
Lijurious  affection  of  the  land  and  houses  in  question 
which  formed  no  part  of  the  property  taken.  More- 
over, I  am  by  no  means  satisfied  that  the  extent  to 
wluch  Birchley-street  would  have  to  be  lowered  was 
then  Imown,  or  that  the  nature  of  the  works  which 
the  defendants  would  have  to  execute  to  secure  the 
plaintiff's  property  was  known. 

Section  13  of  the  Act  of  1886  contemplated  the 
possible  lowering  of  Standish-street  and  Birdhley- 
street  to  some  extent,  bat  I  do  not  know  that  the 
actual  degree  of  lowering  could  be  ascertained  until 
the  railway  was  constructed,  still  less  what  works 
would  be  required  to  be  carried  out  in  connection 
therewith.  The  main  ground  on  which  I  have 
decided  in  favour  of  the  plaintiff  is  tiiat,  in  my 
opinion,  the  service  of  the  notice  to  treat  does  not 

i  prevent  the  owner  of  the  prof>erty  to  which  the 
notioe  to  treat  relates  deahng  with  property 
other    than    that    included    in    the    notice,   and 
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that  persons  who  bond  fide  acquire  interest  in 
snoh  other  property  are  not  deprived  of  their 
daim  to  compensation  for  injorionB  affection  by 
works  subsequently  executed  simply  because  the 
defendants  have  made  a  settlement  with  the  vendor  in 
respect  of  the  land  taken  and  injurious  affection  of  his 
other  property.  As  I  have  indicated,  a  great  deal 
more  requires  to  be  shown  before  the  right  of  com- 
pensation, otherwise  admitted,  can  be  taken  away.  I 
have  assumed  in  favour  of  the  defendants  that  the 
amount  of  £24.209  paid  under  the  conveyance  of  1894 
included  the  £23,000  the  subject  of  the  agreement  of 
October,  1892.  It  was  contended  on  behalf  of  the 
plaintiff  that  I  ought  not  to  take  this  view ;  but, 
having  regard  to  the  recital  in  the  deed  of  1894  to 
which  I  have  referred,  I  think  that  is  established. 

Jttdgment/or  the  plaintiff* 

Solicitors  for  the  plaintiff.  Bell,  Brodrick,  &  Gray, 
for  (7*.  Hculam  Fox,  St.  Helen's. 

Solicitors  for  the  defendants,  Maples,   Teesdale,  & 
Co,,  for  Oppenheim  dh  Malhin,  St  Hei»n*s. 
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K.  B.  Div. 
(Ridley  and  Bigham,  JJ 

Threlebld  {Appellant)  v.  Smith  {Respondent),  (a.) 

Criminal  law — Larceny — Deer — Unlawful  possession  of 
. — Deer  **  kept  or  being  in**  a  forest — Deer  killed  out" 
side  forest— Larceny  Act,  1861  (24  <S!  25  Vid.  c.  96), 
ss,  12,  14. 

A  person  who  kiUs  and  carries  away  a  deer  whtn  it 
has  strayed  outside  the  boundaries  of  a  forest,  chase,  or 
purlieu,  in  which  it  is  usually  kevt,  on  to  the  land  of  a 
third  person  has  not  **  unlawfully"  killed  the  deer  within 
the  meaning  of  section  12  of  the  Larceny  Ad,  1861,  and 
cannot  therefore  be  convicted  under  sedion  14  of  being  in 
unlawful  possession  thereof. 

Case  stated  by  justices  of  Westmoreland. 

On  the  4th  of  March,  1901,  an  information  under 
section  14  of  the  Larceny  Act,  1861,  preferred  agaiost 
Threlkeld,  the  appellant,  by  Smith,  superintendent  of 
police,  the  respondent,  was  heard  and  determined  by 
ike  justices,  who  convicted  the  appellaat  and  fined 
him  £5. 

J.  E.  Hasell  was  the  owner  of  the  unindosed 
common  and  forest  of  Biartindale,  in  which  he  kept 
a  herd  of  wild  red  deer. 

Lord  Lonsdale  was  lord  of  the  manor  of  Bampton, 
which  adjoined  Hasell*s  property,  and  comprised  a 
larffe  unindosed  common. 

On  the  18  th  of  February,  1901,  the  appeUant  shot 
a  deer  which  had  strayed  from  HaseU's  herd  in  the 
forest  of  Martindale  on  to  the  common  belonging  to 
Lord  Lonsdale,  and  carried  it  away  and  conceded  it 
within  the  buildings  of  his  farm. 

On  the  25th  of  February  the  police,  acting  under  a 
search  warrant,  found  the  body  of  the  deer  in  the 
place  in  which  the  appellant  had  concealed  it. 

It  was  contended  on  behalf  of  the  appellant  that 
he  ought  not  to  be  convicted  for  the  following 
reasons: 

1.  That  the  deer,  being  wild  and  unreclaimed, 
belonged  to  the  daiis  of  animals  /erce  natures ;  that 
any  man  might  seize  and  keep  for  his  own  use  animals 

(a.)  Reported  by  B.  G.  Stillwjsll,  Esq.,  Banister- 

at-Law, 


/erce  natures  which  have  escaped  from  captivity ;  that 
the  possessory  property  in  such  animals  is  gone  when 
off  the  own«r*s  land,  even  though  driven  off  by  a 
trespasser;  and  that  therefore  there  could  be  no 
larceny  of  a  deer. 

2.  "niat  therefore  the  prosecution  had  to  bring 
themselves  strictly  within  sections  12  and  13  of  the 
Larceny  Act,  1861,  and  that  tiiese  aeotions  did  not 
apply  to  the  case,  the  words  "  kept  or  being  "  uaed  in 
those  sections  not  applying,  inasmuch  as  the  deer, 
when  killed,  was  neither  in  the  inclosed  nor  In  the 
unindosed  part  of  the  forest,  chase,  or  purlieu. 

3.  That  the  deer  not  being  the  subject  of  larceny  at 
common  law,  and  sections  12  and  13  not  applying^, 
and  Mr.  Hasell  not  having  any  property  in  &e  deer 
at  the  place  where  it  was  killeo^  the  appellant  had 
committed  no  offence  against  either  the  common  or 
statute  law. 

For  the  respondent  it  was  contended  that  deer  are 
not  necessarily  animals  /eroB  naiuroi,  but  that  even  if 
they  are  not  the  sul^ect  of  larceny  at  common  law, 
yet  section  14  of  the  Larceny  Act.  1861,  applied. 

The  justices  were  of  opinion  that  the  appellant  had 
not  satisfied  them  that  he  had  come  lawrally  by  the 
deer  for  the  foUovvinff  reasons :  First,  he  nad  not 
shown  that  he  had  ue  nsht  of  shooting  on  the 
commons  in  the  manor  of  Bampton ;  and  secondly, 
he  had  unlawfully  killed  a  deer  kept  in  the  unindosed 
part  of  a  forest,  chase,  or  purlieu  within  the  meaning 
of  section  12  of  the  Larceny  Act,  1861,  there  being  a 
difference  between  the  word  "  kept "  and  the  word 
"  being." 

The  question  for  the  opinion  of  the  court  was 
whether  the  justices  were  right  in  poiot  of  law  in 
finding  that  the  appdlant  had  not  satisfied  them  that 
he  came  lawfully  by  the  deer. 

The  Larceny  Act,  1861  (24  &  25  Yiot  c  96),  pro- 
vides as  follows : 

"  Section  12.— Whosoever  shaU  unlawfully  couno, 
hunt,  scare,  or  carry  away,  or  kill  or  woond,  or 
attempt  to  kill  or  wound,  any  deer  kept  or 
being  in  the  unindosed  part  of  any  forest,  diase,  or 
purlieu,  shall  for  every  such  offence,  on  oonviotion 
thereof  bbfoie  a  justice  of  the  peace,  forfdt  and  pay 
such  sum,  not  exceeding  fifty  pounds,  as  to  the  justice 
shall  seem  meet.    •    •    • 

'*  Section  13.— Whosoever  shall  unlawfullv  and 
wilfully  course,  hunt,  snare,  or  carry  away,  or  kill  or 
wound,  or  attempt  to  kill  or  wound,  any  deer  kept  or 
being  in  the  indosed  part  of  any  forest,  chase,  or 
purlieu,  or  in  any  indosed  land  wnere  deer  shall  be 
usually  kept,  shall  be  ffuilty  of  f dony,  and  bdog  con- 
victed thereof  shall  be  liable,  at  the  discretion  of  the 
court,  to  be  imprisoned  for  any  term  not  exceeding 
two  years.    .    •    • 

"  Section  14. — If  any  deer,  or  the  head,  skin,  or  other 

Sart  thereof,  or  any  snare  or  engine  for  the  taking  of 
eer,  shall  be  found  in  the  possession  of  any  person  or 
on  the  premises  of  any  person  with  his  knowledge, 
and  sucu  person,  being  taken  or  summoned  before  a 
lustice  of  the  peace,  shall  not  satis^  the  justice  that 
he  came  lawfully  by  such  deer,  or  the  head,  skin,  or 
other  part  thereof  ...  he  shall  on  connction  by 
the  justice  forfdt  and  pay  any  sum,  not  exceeding 
twenty  pounds.    •    •    •" 

T.  Shepherd  LitUe,  for  the  appdlant — ^The 
conviction  was  wrong.  It  was  dear  he  had  come 
lawfully  by  the  deer.  It  was  not  a  deer  "  kept  or 
bdng  in  the  unindosed  parfc  of  any  forest  '*  within 
the  meaning  of  section  12,  therefore  no  offence  had 
been  committed  by  the  appellant  within  that  section. 
The  deer  when  hilled  was  entirdy  outside  the  forest. 
The  fact  that  the  appellant  had  killed  the  deer  out- 
side the  forest  on  the  land  of  Lord  Lonsdale  did  not 
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ooDBtitnte  an  offanoe  under  the  Leroeny  Act,  1861, 
and  therefore  he  ooold  not  be  aaid  to  be  nolawfoUy 
in  jxMMMion  of  it  within  the  meaning  of  Motion  14. 
If  a  deer  get  out  of  a  forest  it  cannot  be  said  to  be 
"kept  in."  The  Aot  does  not  make  it  an  offence  to 
shoot  a  deer  on  nnindosed  land  which  is  not  a  forest : 
Seg.  ▼.  Roe,  11  Oox  C.  C.  554,  18  W.  H.  G.  L.  Dig.  31 ; 
Beg.  ▼•  King,  13  L.  J.  M.  G.  43. 

DandewerUt  K.C.,  for  the  respondent. — The  oon- 
inotion  was  liffht.  The  api>e11ant  "unlawfully  and 
wiUaShf  "  killed  the  deer  witbin  the  meaning  of  section 
12.  Tu%  deer  when  killed  was  a  deer  "kept  or 
being"  in  an  noindoied  forest  within  the  meaning 
of  section  12.  The  word  "  kept "  does  not  mean  that 
the  deer  must  be  actually  within  the  forest,  but  refers 
to  deer  which  are  as  a  rule  kept  within  the  forest, 
and  althongh  they  may  o:casiona]ly  stray  from  a 
partusolor  forest,  they  are  neverthdeis  "  kept "  there 
within  the  meaning  of  the  section.  The  appellaot 
had  killed  the  deer  unlawfully,  and  therefore  lie  could 
noi»  under  section  14,  show  that  he  had  "come 
lawfully  by  audi  deer."  Bven  if  Ihere  had  been  no 
Qifenoe  under  section  12,  nevertheless  the  appellant 
oonld  not  show  he  was  in  lawful  possession  within 
section  14  because  he  had  killed  the  deer  on  Lord 
Lonsdale's  property,  which  act  was  unlawful :  Davies 
▼.  Powell,  Willes,  46;  Bladee  y.  Eiggs,  13  W.  B.  927, 
11 H.  L.  Oas.  621. 

T.  S.  LUOe  repUed. 

BiDLlY,  J. — ^In  this  case  the  appellant  was  con- 
victed of  an  offence  under  section  14  of  the  Larceny 
Aot,  1861,  the  justices  being  of  opinton  that  he  had 
not  satisfied  them  that  "  he  came  lawfully  by  "  the 
body  of  a  deer  found  in  his  possesiion.    The  deer  in 
question  was  one  of  a  herd  of  deer  kept  within  the 
forest  of  Marfindale  belonging  to  a  Mr.  Hasell.    This 
deer  had  escaped  from  the  forest  and  was  killed  by 
the  sppellant  npon  land  belonging  to  Lord  Lonsdale, 
which  was  outside  the  boundaxies  of  the  forest.    The 
appellant  was  the  oocupiet  but  not  the  owner  of  the 
land  upon  which  the  deer  was  hilled,  and  therefore  he 
osnnot  set  up  the  right  that  the  deer  belonged  to  him. 
The  question  therefore  is  whether  the  justices  ought 
to  have  found  that  "  he  came  lawfully  by  such  deer," 
and  thii  question  depends  upon  the  construction  of 
certain  sections  of  the  Larceny  Act,  1861.    However, 
I  will  first  state  what  I  believe  to  be  the  law  with 
ngtrd  to  forests.     Offences  committed  within  the 
ioteBts  were,  under  ihe   Norman  kmgs,  treated  as 
capital  offences,  or  were  very  severely  punished,  but 
by  a  series  of  statutes,  passed  from  time  to  time,  the 
wventy  of  the  forest  laws  was  mitigated.    That  being 
K>  with  regard  to  offences  in  respect  of  animals /eroe 
noltiTfii  committed  within  a  forest,  those  offences  were 
confined  to  crimes  conmdtted  within  the  forest.  There 
were,  however,  certain  boundaries  which  were  wider 
than  the  forest— namely,  the  outskirts  of  the  forest, 
ud  in  these  outskirts  thore  were  certain  wider  rights 
DcUmcing  to   those   persons  who   held   the   land. 
]^  Coke's  Listitutes,  U.  4,  oh.  73,  it  is  said  that : 
"  When  the  king's  game  of  the  forest  do  raoge  out 
cf  the  forest  (aiS.  purlieu  if  any  be)  they  belong  not 
to  the  kiog  but   are  at   their  natural  liberty,    et 
occupaiUi o(mceduntur"    That  means  that  the  person 
who  found  them  was  entitled  to  take  possession  of 
them.    Assuming,  however,  that  it  only  means  that 
tbcooonpier  of  the  land  may  kill  and  take  them,  it 
Mens  to  show  that  the  rights  of  the  forest  ceased  at 
the  limits  of  the  purlieu.    A  person  who  killed  one  of 
^oie  animals  outside  the  forest  did  not  break  the 
«ratlaws,  and  he  was  not  subject  to  criminal  pro- 
csediDgiy  though,  by  taking  an  animal  not  belonging 
to  him,  he  may  have  broken  the  civil  law.    Within 


the  purlieus  the  owner  possessed  certain  other  rights 
whidi  are  stated  in    Man  wood's  Forest  Laws  and 
in  Gomyn's  Digest,  tit.  Ghase  I.    Within  the  forest 
the  owner's  right  was  absolute,  within  the  purlieu  he 
had  a  right  to  kill  them  if  he  caught  them,  but  out- 
side the  purlieu  he  had  no  right.    That  law  has  been 
altered  from  time  to  time  by  various  statutes,   the 
latest  of  which  is  the  Larceny  Act  of  1861.    Section 
10  makes  the  stealing  of  domestic  animals  an  offence 
punish*ble  with  penal  servitude.    Section  11  enacts 
that  "  whosoever  shall  wilfully  kill  anv  animal  wiUi 
iutent  to  steal  the  carcase    .    .    .    shall  be  guilty  of 
febny,"  and  be  liable  to  the  same  penalty  as  under 
section  10,  if  the  offence  of  stealing  the  animal  would 
have  amounted  to  a  felony.    That  has  no  application 
to  section    12,    although    it  might  have  to  section 
section  13,  but  it  is  unnecessary  to  decide  that  point, 
for  the  proceedings  in  this  case  are  not  taken  under 
either  of  those  sictions.    Then  the  statute  goes  on 
to     deal     with    deer,     and     we     have     to     con- 
sider   whether    sections     12    to     16     are     to    be 
read    together   as    a   code   to   be   construed   with 
resard   to   the  previous  law  upon  the  subject,  or 
whether  tiiej  are  new  provisions  which  are  to  be 
construed  withont  regard  t)  the  orevious  law,  and  to 
be  given  a  wider  meaning  than  tney  would  otiierwise 
receive.    According  to  the  one  inte^retation  it  would 
be  unlawful  for  the  appellant  to  kill  outside  the  forest 
a  deer  which  was  usually  kept  within  the   forest. 
According  to  the  other  interpretation  it  would  not  be 
unlawfuibecause  he  did  not  kill  the  deer  within  the 
limits  of  the  forest.  Which  of  these  interpretations  is 
correct  ?    Are  we  to  suppose  that  the  Act  intended  to 
give  a  criminal  complexion  to  an  act  which  previously 
would  not  have  he&a,  so  regarded  P    I  should  hesitate 
long  before  holding  that  it  so  intended.    It  seemi  to 
me  improbable  that  it  was  intended  to  treat  persons 
who  had  killed  deer  which  had  escaped  from  a  forest 
in  the  same  wav  as  if  they  had  kiUed  them  within  the 
forest.    Some  light  seems  to  be  thrown  upon  the 
mauling  of  the  word  "unlawfully"  as  usea  in  the 
Act  by  the  difference  between  the  sections  which 
make   it    an   offence   universally   to    kill  domestic 
animals,  and  section  12,  which  aoes  not  make  it  an 
offence  universaJly  to  wilfully  kill  deer.     The  very 
word  "  unlawfi^ly  "  itself  seems  to  indicate  that  there 
may  be  droumstuioes  under  which  it  might  be  lawful 
to  kill  deer  within  a  forest.    If  so,  mav  not  the  word 
"  unlawfully  "  be  suffidentiy  explained  in  that  way  P 
The  word  refers  to  the  Ulling  of  a  deer  in  a  place 
where  it  is  not  lawful  te  kill  it    Then  we  have  to 
interpret  the  words  "  any  deer  kept  or  being  in  the 
uninolosed  part  of  any  forest,  chase,  or  purlieu." 

It  has  been  argued  that,  as  the  word  "  being  "  is 
used,  a  wider  meaning  must  be  given  to  the  word 
"  kept "  so  as  to  indudfo  deer  whicm  are  usually  kept 
within  the  forest  but  which  have  escaped.  We  may, 
however,  read  these  words  in  the  sense  that  the 
stetute  is  protecting  the  boundaries  of  a  forest  and 
not  the  rights  of  any  particular  person ;  that  it  pro- 
tects not  only  the  animals  which  are  usually  kept 
there,  but  also  those  which  happen  to  stray  there.  If 
that  be  so  it  seems  to  me  that  ttiis  section  is  capable 
of  a  narrower  construction  than  that  for  which  the 
respondent  contends. 

Haviog  regard  to  the  previous  law  on  the  subject, 
I  am  of  opinion  that  that  is  the  proper  interpretetion 
of  section  14,  and  that  the  narrower  construction  is 
the  better  one. 

Section  13  we  need  not  consider.  Then  we  come 
to  section  14,  which  provides  that  if  any  deer  shall  be 
found  in  the  possession  of  any  person,  or  on  his 
premises  with  his  knowledge,  and  he  does  not 
'*  satisfy  the  justices  that  he  came  lawfully  by  such 
deer,"  he  may  be  convicted  and  fined.   It  vras  argued 
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on  behalf  of  the  respondent  that  the  appellunt  was 
not  in  lawful  possesiion  of  the  deer,  and  that  the 
justioes  oonld  not  find  that  he  .was,  because  the  deer 
belonged  to  Lord  Lonsdale  tinder  the  rule  of  law 
that  the  owner  of  the  land  has  the  right  to  animals 
feriz  natures  which  are  on  his  land;  and.  that  no  one 
has  a  right  to  kill  them  and  take,  possession  of  them 
without  the  consent  of  the  owner  of  the  land.  I  do 
not  think ''lawfully"  is  used  in  that  sense  in  this 
section.  I  think  it  is  used  in  the  same  sense  as  "  un- 
lawfully *'  is  used  in  section  12.;  Therefore  if  a  person 
proves  that  he  killed  the  deer  outside  the  limits  of  a 
forest  protected  by  section  12, 1  think  he  shows  that 
he  came  by  it  "lawfully"  within  the,  meaning  of 
leotion  14.  Sectioos  15  apd  16  are-  supplemental. 
They  deal  with  attempts  to  kill  deer  and  with 
persons  who  set  snares  or  enter  into  a  forest  with 
intent  to  hunt  deer.  Under  section  16  no  person  can 
be  convicted  unless  he  has  done  something  within 
the  forest,  chase,  or  purlieu,  whether  indosed  or  not. 
I  think  that  furnishes  an  argument  in  favour  of  our 
view,  and  shows  that  all  these  sections  are  intended 
to  protect  animals  at  that  particular  place  which  is 
limited  by  the  bouadaries  of  the  forest,  chase,  or 
purlieu.  For  these  reasons  I  am  of  opinion  that  the 
justices  were  wrong,  and  that  they  ought  to  have 
found  that  the  appellant  was  lawfully  in  possession 
of  the  deer. 

BiOHAM,  J. — I  am  of  the  same  opinion.  The 
respondent  contends  that  section  14  is  of  general 
application,  and  is  not  to  be  read  with  ezdnsive 
reference  to  the  oStno&B  created  by  sections  12  and 
13.  Iq  my  opinion  that  contention  is  not  sound. 
Section  14  comes  after  the  two  sections  which  make  it 
an  offence  to  kill  deer  and  before  the  two  sections 
which  do  not  relate  to  the  offence  of  killing,  and, 
therefore,  I  have  no  doubt  that  section  14  intends 
that  the  person  charged  shall  not  be  convicted  if  he 
satibfies  the  justices  that  an  offence  has  not  been  com- 
mitted under  section  12  or  section  13,  in  which  case 
he  could,  in  my  opinion,  say  that  he  came  lawfully 
by  tbe  deer.  Any  other  construction  would  lead  to 
an  absurdity,  for  it  would  make  any  person  who 
happened  to  be  in  possession  of  any  pait  of  a  deer 
liable  to  an  information  laid  agamst  him  under 
section  14.  In  my  opinion  section  14  is  only  meant 
to  apply  to  a  pnarson  who  is  in  possession  of  any  part 
of  a  deer  and  is  unable  to  show  that  an  offence  has 
not  been  committed  in  respect  of  it  under  section  12 
or  section  13. 

Then  it  is  contended  that,  even  if  section  14  is  to  be 
construed  as  having  that  narrow  application,  the 
appellant  was  gmlty  of  an  offence  under  section  12, 
because  the  deer  wluoh  he  killed  was  "  kept "  in  the 
forest.  This  deer  was  one  which,  in  a  sense,  was  at 
one  time  "  kept "  or  was  in  the  unindosed  part  of  a 
forest,  and  would,  therefore,  appear  to  be  a  deer 
which,  while  it  was  there,  came  within  section  12, 
which  provides  that ''  whosoever  shall  unlawfully  and 
wilfully  •  .  •  kill  any  deer  kept  or  being  in  the 
unindosed  part  of  any  forest"  may  be  convicted. 
Did  the  appellant  <'  unlawfully  "  kill  this  deer  ?  For 
the  respondent  it  is  contended  that  "  unlawfully  "  in 
that  section  means  in  such  a  wav  as  to  violate  the 
private  rip^hts  of  another  individuid,  and  that  the 
appellant  in  killing  this  deer  did  violate  the  private 
rights  of  Lord  Lonsdale.  Assuming  that  is  so,  still, 
in  my  opinion,  that  does  not  make  the  appellant's  act 
unlawful  within  the  meaning  of  section  12.  Brobably 
it  has  always  been  contrary  to  the  criminal  law  to 
"course,  hunt,  snare,  or  carry  away,  or  kill  or 
wound"  any  deer  in  a  forest.  From  time  to  time 
statutes  have  defined  the  punishment  for  that  offence, 
and  they  have  from  time  to  time  been  repealed  and 


replaced  by  other  statutes,  the  latest  of  wbioh  is  tins 
Larceny  Act  of  1861.  Section  12  does  not  create  the 
offence,  but  refers  to  it  as  an  eristing  offence  mi 
common  law,  and  mefuis  that  if  any  man  violates  tihe 
criminal  law  by  doing  this  act,  he  shall  be  Uable  to 
the  prescribed  punishment.  In  my  opinion,  the  word 
"  unlawfully,"  m  used  in  this  section,  means,  not  in 
contravention  of  the  rights  of  a  private  individual, 
but  of  the  criminid  law  of  the  land.  I  do  not  think 
the  appellant  committed  any  unlawful  act  in  that 
sense.  He  was  possibly  violating  the  rights  of  Lord 
Lonsdale,  but  he  was  not,  in  my  opinion^  therefore 
acting  *  *  unlawfully  "  within  the  meaning  of  seetioD  12. 

The  next  question  is  whether  this  deer  was,  at  the 
time  it  was  lolled,  "kept"  in  the  forest,  within  the 
meaning  of  section  12.  The  deer  was  certainly  not  in 
any  part  of  the  forest,  for  it  had  escaped,  and  was  in 
the  manor  of  Bampton.  It  is  contented,  however, 
that  idthongh  it  was  not  in  the  forest  it  was  *'  kept  ** 
in  the  forest.  In  my  opinion  section  12  refers  only  to 
ac^s  done  in  the  forest  and  not  to  anything  done  <mt- 
side  the  limits  of  the  forest,  chase,  or  purlieu.  I 
think  the  section  means  that  the  act  must  be  done  in 
the  forest  and  that  it  is  a  criminsd  act  if  done  there  in 
respect  of  an  ani<iial  which  is  either  kept  there  by  the 
owner  of  the  forest  or  happens  to  be  there. 

I  am  therefore  of  opinion — firstly,  that  the  act  of 
the  appellant  was  not,  under  the  drcumstances,  done 
( <  unlawfully  "  within  the  meaning  of  section  12 ;  and, 
secondly,  that  it  was  not  an  offence  within  the  statate, 
because  it  was  not  done  in  a  forest,  ohase,  or  purlien ; 
and,  lastiy,  that  it  was  not  an  offencd  because  the  deer 
was  not  at  the  time  ''kept  or  being"  in  a  forest 
The  conviction  was  therefore  wrong. 

I  would  add  that  in  my  opinion  the  decision  in 
Reg.  V.  King  involves  the  conclusion  that  this  offence 
cannot  be  committed  except  within  the  limits  of  aforest, 
because  it  was  there  held  that  the  conviction  was  bad 
for  omitting  to  state  that  tiie  deer  was  in  the  indosed 
part  of  some  forest,  chase,  or  purlieu. 

Appeal  allowed.     Conviction  quashecL 

Solicitors  for  the  appellant,  Edimirds  &  Bans,  for 
Scott  &  Allan,  Penrith. 

Solidtors  for  the  respondent,  Bleaymire  d:  Shepherd^ 
Penrith. 
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Nov,  28. 


itCourt  of  Appeal* 


Prom  K.  B.  Div. 
(OoUins,  M.B.,  and  Stirling  and 
Mathew,  L.J  J.) 

ATTOEtNBY-GENBBAL  V.  MAYOB,   &0.,   OF  EAST- 

BOTJBNE.   (a.) 

Beuenue — Stamp  duty — Conveyance  on  sale — Person 
authcrized  by  statute  to  purchase  property — Purchase 
of  realty  and  chattels — Stamp  duty  on  consideration 
for  sale  of  chattels^Finance  Act,  1895  (58  ife  69  Vict. 
c.  16),  8.  12. 

By  section  12  of  tlie  Finance  Act,  1895,  where  by 
virtue  of  any  Act,  either  (a)  any  property  is  vested  by 
way  of  sale  in  any  person,  or  (b)  any  person  is  authorize 
to  purchase  any  property,  such  person  shall  produce  to  the 
Commissioners  of  Inland  Eevenue  a  copy  of  the  Act  or 
some  instrument  relating  to  the  vesting  in  t lie  first  case, 
and  an  instrument  of  conveyance  of  the  property  in  the 
other  case,  duly  stamped  with  the  ad  valorem  duty  pay^ 
able  upon  a  conveyance  on  sale  of  the  property. 

Held,  thai  the  word  **  property**  means  specific  pro- 
perty, whether  real  or  personal,  which  is  either  vested  in 
the  purchaser  by  some  Act  or  which  the  purchaser  is 
autlwrized  by  some  Act  to  purchctsSf  and  stamp  duty  is 
payable  upon  the  whole  consideraton  for  the  purchase. 

Judgment  of  the  Division al  Gonrt  (ante,  p.  59,  [1901] 
2  K.  B.  773)  affirmed. 

Appeal  from  the  judgment  of  a  Divisional  Oonrt 
(reported  ante,  p.  59,  [1901]  2  E.  B.  773)  oa  a  speoial 
ctte  stated  by  oocsent  pursuant  to  ord.  34,  r.  1,  and 
ord.  68,  r.  2,  in  an  information  by  the  Grown  to  recover 
£443  Ids.  and  interest  for  duty  under  section  12  of 
the  Finance  Act,  1895,  in  respect  of  the  purchaie  by 
the  defendants  of  the  undertaking  of  the  B  istbourae 
EUctrio  Lighting  Go.  (Liinited)  under  statutiry 
powers. 

The  consideration  for  the  sale  was  the  sum  of 
£38,749  28.  9d.,  and  of  this  sum  £37,929  was  in  respect 
of  goods,  wares,  and  merchandize,  and  the  resc  in 
respect  of  real  estate. 

The  Grown  daimed  ad  valorem  duty  upon  the  whole 
of  the  consideration.  Tne  defendants  admitted  that 
they  were  liable  to  pay  duty  in  respect  of  so  much  of 
the  consideration  as  related  to  the  purchase  of  the 
real  estate,  but  contended  that  no  duty  was  payable 
in  respect  of  the  sum  of  £37,929.  No  appeal  was 
brought  in  respect  of  the  duty  upon  the  sum  of 
£2,000  mentioned  in  paragraph  5  of  the  case. 

The  facts  are  fuUy  stated  in  the  report  of  the  case 
in  the  court  below. 

The  Divisional  Gourt  (Kennedy  and  Phillimore, 
JJ )  gave  judgment  for  the  Grown.  The  defendants 
ftppeiued. 

By  section  12  of  the  Finance  Act,  1895:  ''^Wh^re, 
After  the  passing  of  this  Act,  by  virtue  of  any  Act. 
whether  passed  before  or  after  this  Act,  either — (a) 
Kjj  property  is  vested  by  way  of  sale  in  any  person ; 
or  (6)  any  person  is  authorized  to  purchase  any 
property;  such  person  shall  within  three  months 
sfcer  the  paieiug  of  the  Act  or  the  date  of  vesting, 
whichever  is  later,  or  after  the  completion  of  the 
purdiaae,  ai  the  case  may  be,  produce  to  the  Gjm- 
mi'sioDers  of  Inland  Revenue  a  copy  of  the  Act 
printed  by  the  Queen's  printer  of  Acts  of  Parliament 
or  some  instrument  relating  to  the  vestiog  in  the 
first  case,  and  an  instrument  of  conveyance  of  the 
property  in  the  other  case,  duly  stamped  with  the 

(a.)  Reported  by  W.  F.  Babbt,  Esq.,  Barrister- 

L*w, 


ad  valorem  duty  payable  upon  a  conveyance  on  sale 
of  the  property ;  and  in  default  of  such  production, 
the  duty  with  interest  thereon  at  the  rate  of  5  per 
cent,  per  annum  from  the  passing  of  the  Act,  date  of 
vesting,  or  completion  of  the  purchase,  as  the  case 
may  be,  shall  he  a  debt  to  her  Majesty  from  such 
person." 

Danckwerts,  K.C,  and  Jfoooun,  for  the  defendants. 
— Some  limitation  must  be  placed  on  the  word  "  pro- 
perty "  in  section  12  ;  otherwise,  whenever  a  highway 
board  ptirchasel  materials  for  the  repair  of  a  highway, 
which  they  are  authorized  to  purchase  under  section 
52  of  the  Highway  Act,  1864,  or  whenever  a  local 
authority  purchased  a  water-cart  or  a  lamp-post,  which 
they  can  only  do  imder  statutory  powers,  a  duly 
stainped  conveyance  would  have  to  oe  produced  to 
the  Gommisiioners  of  Inland  Revenue.  This  absurd 
result  cannot  have  been  intended  by  the  Legislature. 
The  test  is  whether  a  conveyance  is  required  by  law 
to  pass  the  property.  Personal  chattels  pass  by 
delivery,  and  no  conveyance  is  necessary.  The  section 
WM  not  intended  to  impose  new  taxatioa,  but  merely 
to  facilitate  the  collection  of  an  old  duty.  Therefore 
the  word  *' property"  should  be  read  as  meaning 
personal  chattels.  No  doubt,  if  a  person  chooses  to 
take  a  conveyance  of  persanal  chattels,  the  convey- 
ance must  be  stamped,  but  a  conveyance  is  not 
necessary.  Where  property  which  requires  a  convey- 
anc<^  to  pass  it  and  property  which  does  not  require  a 
coiiveyance  are  joined  in  one  conveyance,  the  practice 
has  been  to  apportion  the  consideration  payable  in 
respect  of  each  for  the  purpose  of  stamp  duty.  The 
Divisional  Gjurt  were  therefore  wrong. 

Toey  referred  to  Oreat  Western  Railway  Co,  v.  Inland 
Bevenue  Commissioners,  42  W.  B.  211,  [1894]  1  Q.  B. 
507. 

Sir  Edward  Carson,  8.G.,  and  8,  A.  T.  Rowlatt,  for 
the  Grown. — The  language  of  section  12  is  clear. 
The  section  points  to  speciflo  property  which  is  either 
vested  by  some  Act  by  way  of  sale  in  any  person,  or 
which  some  Act  authorizes  a  person  to  purchase. 
The  word  "  property  "  therefore  includes  all  property, 
whether  real  or  personal,  which  is  specifically  vested 
by  some  Act  in  any  person  or  which  some  person  is 
specifically  authorized  by  some  Act  to  purchase. 
This  cons&uction  of  the  section  avoids  the  difficulties 
suggested  by  tiie  defendants.  The  contention  on  the 
other  side  would  compel  the  court  to  read  words  into 
the  section  which  are  not  there  now.  In  the  present 
case  the  defendants  were  authorized  by  statute  to 
purchase  the  imdertaking,  including  the  real  and 
personal  property,  of  the  Electric  Lighting  Go., 
and  stamp  duty  is  payable  on  the  whole  of  the  con- 
sideration in  respect  thereof. 

Danckwerts t  f  .C,  in  reply.— A  statute  must  impose 
a  tax  in  dear  terms :  per  Lord  HaLsbury  in  Tennant 
V.  Smith,  [1892]  A,  G.  150,  at  p.  154,  40  W.  B. 
Dig.  216.  Here  the  section  does  not  purport  to 
impose  new  taxation. 

GoLUNS,  M.B.^In  my  opinion  this  appeal  must  be 
dismissed.  The  corporation  were  empowered  by 
statute  to  purchase  the  imdertaking  of  the  electric 
company,  which  embraced  freehold  property  and 
chattel  property  to  a  large  amount.  The  Grown 
claim  that  it  is  the  duty  of  the  corporation,  having 
acqidred  statutory  power  to  purchase  the  whole  of 
the  undertakmg,  to  produce  to  the  Gommissioners  of 
Inland  Beveuue  an  instrument  of  conveyance  stamped 
with  the  ad  valorem  duty  payable  in  r«spect  of  the 
whole  consideration  for  the  purchase.  The  corpora- 
tion are  willing  to  produce  a  conveyance  stamped  in 
respect  of  the  consideration  payable  for  the  realty, 
but  deny   their  liability  to  produce  a  conveyance 
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stamped   in   respeot   of  the  oonsideration    for   Ihe 
chattels.    The  question  in  dispute  turns  upan  section 
12  of  tiie  Finance  Act,  1895.    The  Divitional  Court 
held  that  the  contention  of  the  Crown  was  right — 
namely,  that  the  corporation  mutt  produce  a  convey- 
ance stamped  in  respeot  of  the  whole  of  the  considera- 
tion.   "Die  contention  of  the  corporation  is  that  that 
is  a  wrong  view  of  the  section.    It  is  said  that  the 
word  "  property  '*  is  so  wide  that  it  would  embrace, 
if  read  in  its  wide*  meaning,  all  sorts  of  transactions 
which  the  Legislature  cannot  possibly  have  intended 
it  to  embrace  in  this  section ;  for  instance,  materials 
for  therepair  of  highways  which  the  highway  authority 
is  authorized  by  statute  to  purchase,  and  lamp-posts 
which  a  local  authority  is  similarly  authorized  to 
purchase.    It  is  therefore  said  that  some  limitation 
must  be   placed   upon   the  meaning  of   the   word 
"property."    It   is    said   that   the   section   is   one 
intended,  not  to  impose  fresh  taxation,  but  merely 
to   facilitate   the  collection  of  taxation  previously 
imposed ;  and  it  is  said  that  before  the  Act  if  a  person 
purchased  both  real  property  and  personal  chattels, 
he  was  not  bound  by  law  to  take  a  conveyance  of 
the  chattels,  as  they  would  pass  by  delivery  without 
a  conveyance,  and  uierefore,  though  they  might  both 
be  included   in  the  conveyance,   he  only  paid   ad 
valorem  stamp  duty  on  &e  consideration  for  the 
purchase  of  the  realty.    The  Act,  it  is  contended,  did 
not  intend  to  place  the  purchaser  in  a  worse  position 
than  he  was  in  before,    l  agree  that  we  must  place 
some  limitation  u^on  the  meaning  of  the  word  '*  pro- 
perty "  in  the  section*    It  seems  to  m<>,  upon  reading 
ttie  whole  section  together,  that  we  get  a  limitation 
arising  fairly  on  the  language  used  in  the  section, 
and  ifthe  result  of  that  construction  is  to  impose  new 
taxation,  it  is  imposed  according  to  the  fair  reading 
of  the  section  as  a  whole.    It  is  not  by  a  process  of 
importing  into  the  section  words  which  are  not  there 
that  the  new  duty  is  imposed.    The  words  here  are 
dearly  capable,  when  read   in   their  ordinary  and 
natural  meaning,  of  imposing  the  duty,  and  we  are 
merely  placing  a  limitation  upon  the  wide  meaning 
of  the  words.    The  governing  factor  in  this  legisla- 
tion is  that  there  is  a  purchase  of  particular  property, 
which  is  either  vested  by  some  Act  in  the  purchaser, 
or  which  the  purchaser  is  empowered  by  some  Act  to 
purchase.    If  the  proiterty  is  spedfioaUy  vested  by 
the  Act — section  12  (a;-— in  the  purchaser,  clearly  ad 
vcUorem  stamp  duty  is  payable  on  the  whole  con- 
sideration.   If,  on  the  odier  hand,  po  <* er  is  conferred 
by  the  Act  to  purchase  the  property — section  12  (b) — 
why  should  the  puxohaser  in  that  case  be  relieved 
from  paying  the  duty  which  he  would  have  to  pay 
in  the  first  case  F    I  agree  that  this  reading  of  the 
section  imposes  additional  taxation,  but  there  is  no 
reason  to  suppose,  so  far  as  I  can  see,  why  the 
Legislature,  in  cases  of  the  purchase  of  ascertained 
property  under  statutory  authority,  did  not  intend  to 
impose  stamp  duty  uoon  the  whole  consideration  for 
the  purchase.    The  Legislature  in  the  two  cases  is 
deahng  with  the  same  subject- n^atter,  which  has  been 
treated  differently  in  the  two  clauses  of  the  section  as 
a  mere  matter  of  machinery  for  effecting  its  transfer 
from  the  vendor  to  the  pnrcdaser.    In  so  deciding  we 
BT^  not  in  any  way  straining  the  language  of  the 
seotion.    The  appeal  must  therefore  b  i  dismissed. 

SriBLiNa,  L.  J. — ^I  am  of  the  same  opinion.  I  have 
oome  to  the  conclusion  that  the  limitation  contended 
for  bv  the  Crown  is  the  true  one,  because  I  think 
thattAe  word  ''property"  ought  to  be  read  in  the 
same  sense  throughout  the  section.  It  is  clear  that 
the  word,  when  used  in  clause  (a),  means  all  pro- 
perty specifically  vested  in  the  purchaser  by  the  Act. 
In  tiiat  clause  property  is  obviously  not  lioiited  to 


real   property.      The    word    muit    have    the  ssms 
me^niog  in  clause  (5). 

Mathbw,  L  J.,  concurred. 

Appeal  diamtssed. 

Solicitor  for  the  Crown,  Solicitor  of  Inland  Bevenw. 

Solicitors  for  the  defendants,  Sharpe,  Parker^ 
PritcTiards,  BarJiam,  &  Lawford,  for  H.  W,  Fovarque, 
Bastbonme. 


J 


Nov.  8. 


Appeal. 

(CjUins,  M.B.,  and  Stirling  and 

Mathew,  L.JJ.) 

MoGabth  v.  Bobbbt  Neill  &  Sons,  (o.) 

Master  and  servant  ^Compensaiion  for  injuries  byaed- 
dent — "  Building  whicf^  exceeds  thirty  feet  in  height " 
—  What  level  such  measurement  should  be  caladaisd 
from — Foundation  footings — Height  of  building  majf 
include  brickwork  below  street  levtl^WorkmeiCs  Com- 
pensation  Act,  1897,  s.  7,  subsection  1. 

In  ascertaining  the  height  of  a  building  in  course  of 
erection  for  the  purpose  of  deciding  whether  it  is  a  build- 
ing thirty  feet  high  withm  the  meaning  of  sedion  7  (I) 
of  the  Workmen's  Compensation  Act,  1897,  that  part  of 
the  uHdl  which  is  below  the  street  level  measured  from  the 
top  of  the  concrete  foundations  may  properly  be  included, 
even,  semble,  wJtere  that  part  of  the  itfall  is  intended 
subsequently  to  be  covered  up  with  soil. 

Appeal  by  the  employers,  Bobert  Neill  &  Scms, 
from  the  decision  of  the  Manchester  County  Court 
Judge  in  an  arbitration  und-r  the  Workmsn's 
Compensation  Ace,  1897. 

The  accident  to  the  applicant  happened  on  s 
building  in  the  course  of  erection  the  measurement! 
of  which  if  taken  from  the  bottom  of  the  f iK>tings  or 
from  tiie  top  of  the  footings  came  within  the  Act  si 
being  a  building  thirty  feet  high,  but  if  measurfd 
from  the  street  level  or  the  basonent  level  would  in 
either  esse  fall  short  of  the  statutory  height. 

The  walls  of  the  warehouse  were  at  the  time  of  ths 
accident  if  measured  from  the  bottom  of  the  footiog 
exactly  33ft.  2^in. ;  from  the  top  of  the  footing, 
31ft.  2^in. ;  from  the  basement  floor,  29ft.  lOio. ;  snd 
from  the  level  of  the  street,  23ft.  5f  in. 

The  county  court  judge  held  that  the  proper 
measurement  was  from  the  bottom  of  the  footings  to 
the  top  of  the  wsU  and  as  this  measuremeot  g«ve  • 
height  of  33ft.  2j^iu.,  he  awarded  compensation  to  the 
applicaot. 

The  respondents  appealed. 

Clavell  Baiter,  for  the  employer^.— The  mesn  level 
of  the  street  is  the  proper  place  to  measure  from, 
where  the  foundations,  &c.,  are  covered  in.  A  dis- 
tinction has  alurays  been  dra  vn  between  height  snd 
depth.  The/  are  relfttive  terms  no  doubt.  Suppose  s 
man  had  a  well  dag  100  feet  deep  and  lioecT  with 
brick-work  from  top  to  bottom.  If  he  stood  at  the 
bottom  of  the  well  he  might  properly  say  the  bride 
wsJls  were  100  feet  high,  but  standing  in  the  street  it 
would  be  wrong  to  speak  of  the  walls  of  the  weli 
except  as  100  feet  deep.  [Mathbw,  J.—Suppoieyoa 
dug  a  trench  twenty  feet  deep  to  get  a  good 
foundation  for  a  wall,  and  from  the  foundation  you 
build  a  waU  forty  feet  in  height.  A  workmsn 
employed  in  laying  the  last  row  of  bricks  was  killed, 
would  he  come  within  the  benefit  of  the  Aot?—No; 
because  the  well  would  only  be  twenty  feet  above  the 
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itreetleveL]  In  HoddiiicU  ▼•  Newton^  ChamherB,  dh  Co,, 
49  W.  B.  380,  [1901]  A.  0.  49,  the  oanyeno  propo- 
■ition  to  the  present  case  was  considered — ^namdy,  np 
to  what  point  could  a  bnildiog  be  measored  to.    And 
this  court  held  that  the  ridge  of  the  roof  was  part  of 
the  bnildiog  for  the  purpose  ascertaining  its  statutory 
height.    Assuming  the  court  holds  against  me  and 
decides  that  the  street  level  is  not  the  lowest  point  in 
a  bmldiog  from  which  the  measurement  of  the  height 
of  the  walls  can  be  ascertained,  then  I  submit  the 
floor  of  the  basement  is  certainly  the  lowest  point  for 
aicertaining   the  height  of  the  building,  and  Uiis 
bolldiog  so  measured  is  then  less  than  thirty  feet.  In 
Halatead  v.  Thompson  "^  Sons,  3  Ct.  Ses'.  Oas.,  5th 
serif 8,  668.  the  question  was  whether  a  washhouse 
came  within  the  Act.    It  was  30/t.  5^tn.  in  height 
aboTe  its  foundation ;  immediately  above  the  founda- 
tion was  a  basement  floor  aix  feet  below  the  level  of 
the  surrounding  ground.    The  floor  of  the  washhouse 
was  6ft.  4in.  above  the  basement  floor.    The  court 
there  held  that  the  question  whether  or  not  a  bnildins 
exceeded  thirty  feet  was  one  of  fact,  and  that  this 
building  had  nghtly  been  decided  ss  coming  within 
section  7  (1)  of  the  Act,  but  they  did  not  decide  the 
question  whether  in  estimating  the  statutorv  height 
of  a  building  the  foundations  were  to  bs  taken  into 
aocouot. 

McCleary^  for  the  applicant,  was  not  heard. 

The  Court  dismissed  the  appeal. 

CSoLLiNS,  M.B. — In  the  case  of  Billings  v.  Holloway, 
47  W.  B.  105,  [1899]  1  Q.  B.  70,  this  court  decided 
that  the  Act  does  not  apply  to  employment  on  a 
bnildiog  in  course  of  erection  which  at  the  time  of 
the  accident  does  not  exceed  thirty  feet  in  height,  but 
which  when  completed  will  exceed  that  height;  and 
therefore  the  queeticn  we  have  here  to  answer  is 
whether  this  building  at  the  time  of  the  accident 
exceeded  thirty  feet  ia  height.    Mr.  Clavell  BaXter 
contended  that  the  street  level  must  be  the  base  line 
from  which  the  height  must  be  measured,  and  he  said 
that  it  would  be  inconvenient  and  iu  some  cases 
impossible  to  excavate  and  ascertain  the  depth  below 
that  level  at  which  t  he  foundations  were.   I  agree  with 
the  decision  in  HdUtead  v.  Thompson  dh  Sons  tbat  what 
ii  really  the  height  of  a  building  must  be  a  question 
of  fact  in  each  case,  and  provided  there  is  evidence  to 
support  the  finding  onthif  point  of  the  arbitrator,  one 
which  this  court  must  accept.    I  can  quite  conceive  a 
building  which,  when  measured  from  its  base  before 
the  footings  are  iLled,  it,  to  a  particular  point,  may 
pioperly  in  some  conditions  of  fact  be  considered  as 
exoeeding  thirty  feet  in   height,  but  less  in  other 
oonditions  of  facts.    I  agree  with  Lord  Macnaghten 
thiit  the  provision  as  to  the  height  of  the  building  is 
inierted  to  differentiate  different  classes  of  buildings 
andhailders.     In  Hoddinott  v.  Newton,  Chambers,  A 
Co,,  [1901]  A.  0.,  at  p.  56,  he  said  the  provisions  as  to 
the  height  of  a  building  and  as  to  scaffolding  "  were 
i  tended  to  exempt  a  ceitUn  class  of  builders  of  the 
homUer  sort  from  the  operation  of  the   Act."    A 
bailding  might  be  an  important  buildmg  although 
the  greater  part  wai  below  the  level  of  the  ground  or 
street,  and  all  the  mischief  contemplated  by  the  Act 
when  it  save  a  remedy  to  workmen  employed  on  that 
class  of  building  might  arise.    In  this  case  probably 
the  footings  were  covered  io,  but  I  can   see   no 
e?idenc«  tlwt  there  was  more  than  a  flooring  at  the 
top  of  the   footings.    In   my  judgment   were   is 
endeuce  upon  which    the  judge's  findiog  can   be 
•appotted.    The  building  measured  from  tbe  top  of 
the  footings  gives  a  measurement  of  31ft.  2i^in.,  and 
on  that  basis  the  building  comes  within  the  Act. 
It  is  therefore  immaterial  to  consider  whether  the 


learned  judge  was  justifled  in  taking  the  measure- 
ment from  the  bottom  of  the  footing  for  the  purpose 
of  deciding  this  case.  I  think  the  presumption  from 
the  evidence  is  that  the  flooring  at  the  time  of  the 
accident  had  not  got  beyond  that  stage,  and  as  this 
court  can  oidy  interfere  with  a  finding  of  fact,  where 
there  is  no  evidence  to  support  the  finding  of  the 
court  below,  or  the  judge  has  misdirected  himself,  we 
must  accept  the  learned  judge's  finding  that  tiis 
building  exceeded  thirty  feet.  For  these  reasons  the 
appeal  fails. 

Stirling  and  ICathbw,  L.JJ.,  concurred. 

Solicitors  for  the  appellants,  Mackrell,  Maton,  <t  Co. 

Solicitors    for  the  applicant,   Chester  Ss    Co,,  for 
Crofton,  Craven,  &  Wbrthington,  Manchester. 


Appeal.  ) 

(Goll  ns,  M.R.,  and  Stirling  and  [  Nov.  8. 

Muhew,  L  JJ.)  ; 

HowELLS  V.  Vivian  &  Sons,  (a.) 

Master  and  servant  ^Compensation  for  injury  by  accident 
— **  Dependarits*'— Dependency  on  son's  earnings — 
Standard  of  living^  Workmen* s  Compensation  Act, 
1897,  Schedule  /.,  cl,  1. 

An  applicant  sought  compensation  for  the  loss  of  his 
son,  and  evidence  was  given  that  the  applicant  could 
maintain  himself  and  his  family  witJtout  assistance 
from  the  earnings  of  the  deceased, 

Iltld,  reversing  the  decision  of  the  county  court  judge, 
that  this  fact  did  not  debar  the  applicant  from  compensa^ 
Hon  as  being  partidly  ''  dependent  upon  the  earnings 
of  iJie  deceased  at  the  time  of  his  death. 

Appeal  from  aa  award  of  the  judge  of  the  Neath 
County  Court  in  an  arbitration  under  the  Workmen's 
Compensation  Act,  1897. 

The  appUcaot  was  the  father  of  a  workman  who 
was  killed  by  an  accident  arising  out  of  and  in  the 
course  of  his  employment  by  the  respondents  in  a 
coal  mine- 
He  claimed  compensation  as  being  partially 
<  dependent*'  upon  the  earnings  of  the  deceased 
at  the  time  of  his  death. 

At  ihs  hearing  of  the  matter  before  the  county 
court  judge  evidence  was  given  that  the  deceased  was 
unmarried,  was  twenty -seven  years  of  age,  aod  lived 
with  his  father,  mother,  and  a  married  sister ;  that 
his  average  wages  were  28s.  a  week,  the  whole  of 
which  he  was  in  the  habit  of  paying  into  a  common 
family  fund  kept  by  his  mother. 

His  cost  of  living  was  from  10s.  to  12s.  a  week,  and 
his  mother  i^owed  him  a  small  amount  of  pocket 
money  weekly,  spending  the  difference  on  the  upkeep 
of  the  home.  The  father's  earnings  were  33s.  9d.  a 
week. 

The  couoty  court  ju^|jS®  >^  deciding  the  application 
for  an  award  said :  "  &e  facts  I  find  were  that  the 
applicant  is  an  able-bodied  workman,  earning  t^e 
usual  full  wages  of  a  person  in  his  position  of  life 
.  •  .  and  had  no  one  except  himself  and  his  wife  to 
maintain.  I  take  it  that  a  *  dependant'  or  'part 
dependant'  is  a  person  who  from  some  cause  is 
nnable  to  support  himself  and  his  family  without 
assistance  from  some  other  source  and  on  which  he 
may  be  said  then  to  be  dependent.  Now  can  I  say 
in  this  case  that  this  able-bodied  workman  earning 
about  33s.  9d.  a  week,  with  only  himself  and  wife  to 
maintain,  is  unable  to  support  himself  without  assist - 
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High  Ooubt. 


In  ke  Timmis. 


High  Coubt. 


ance?  I  cannot  find  that  the  applicant  was  a 
dependant,  so  I  must  find  in  fact  that  he  was  not 
dependent  on  his  son.'* 

He  lefnsed,  therefore,  to  award  anv  oompeneation  to 
the  applicant,  who  thereupon  appealed. 

8.  T.  EvanB,  K.C,  Ivor  Bowen,  and  W,  H,  Kelly ^ 
for  the  applicant. 

Buegg,  K»C.,  and  Bertram^  for  the  respondents. 

The  Coubt  allowed  the  appeal. 

CoLLiNB,  M.B. — I  think  the  county  court  judge 
was  wrong  in  holding  that  the  applicant  in  this  case 
was  not  a  '*  dependant  *'  upon  the  earnings  of  his  son 
within  the  meaning  of  section  7  (2)  (a)  of  the  Act  and 
Schedule  I.,  clause  1  (a)  (ii.),  because  he  was  able  to 
maintain  himeelf  and  his  family  without  the  assistance 
of  his  son's  earnings.  The  learned  judge  seems  to 
ha^e  acted  under  a  misconception  as  to  the  law  laid 
do«n  by  the  House  of  Lords  in  Main  Colliery  Co.  v. 
Davfes,  [1900]  A.  0.  358,  48  W.  B.  Dig.  113.  He  has 
adopted  as  the  standard  or  test  of  dependency  the 
question  whether  the  applicant  alleging  to  be  de- 
pendent could  support  life  without  the  assistance  of 
the  deceased,  and  he  thought  that  a  daim  based  on 
dependency  under  such  circumstances  as  the  present 
was  negatived  if  that  person  could  subsist  without 
assistance.  The  judgment  of  the  House  of  Lords 
seems,  as  I  read  it,  to  preclude  us  from  laying  down 
any  definite  standard  by  which  to  test  dependency, 
and  certainly  the  decision  of  the  learned  county  court 
judge  is  clearly  contrary  to  what  the  noble  and 
learned  lords  expressed  to  be  their  view  of  the 
question. 

The  case  must  therefore  go  back  to  the  county  court 
judge  to  be  reconsidered  by  him  and  to  aBcertain  the 
amount  of  the  award  the  applicant  is  entitled  to. 

Stiblikg  and  MathsWi  L.JJ.,  concurred. 

Order  accordingly. 

Solicitors,  SJiarpe,  Parker^  <£*  Co,,  for  CuthherUon  A 
Powell,  Neath;  U.  P.  Beefier,  for  Vaizey  Simons, 
Pontypridd* 


Kigi^  atom  of  3wtitt. 


Chan.  Div.    I 
Eekewich,  J.  f 


Deo.  5,  6. 


In  re  Timmis. 
Nixon  v.  Smith,  (a.) 


Trustee— Executor^Merging  of  executorship  in  trustee- 
ship—-Statutes  of  Limitations  —Real  Property  Limita- 
tion Act,  1874  (37  <fe  38  Vict  c.  bl)— Trustee  Act, 
1888,  0.  8  (1)  (b) — Property  retained  by  the  trmiee. 

Where  the  executors  of  the  will  of  a  testator  who  died 
in  1857,  under  which  part  of  the  property  became  divisible 
in  1873  and  the  remainder  in  1892,  were  also  appointed 
trustees  of  the  will ;  in  an  action  by  a  beneficiary  for  an 
account. 

Held,  that  the  office  of  executor  had  merged  in  that  of 
trustee,  and  that,  therefore,  the  Trustee  Act,  1888,  s,  8, 
applied,  and  not  the  Real  Property  Limitation  Act,  1874, 

St  o. 

Held,  also,  that  the  exception  to  section  8  of  the  Trustee 
Ad,  1888,  excluding  from  the  benefit  thereof  cases  in 
which  the  proceeds  of  the  trust  property  are  at  ill  retained 
by  the  trustee,  does  not  apply  to  cases  in  which  no  moral 
liability  attaches  to  the  trustee. 


(a.)  Beported  by  H.  Olaughton  Soott,  Esq., 

Barrister-at-Law. 


Trial  of  action. 

Peter  Timmis  by  hi«  will  dated  the  6th  of  Decjnn- 
ber,  1856,  delivered  all  his  lauds  and  hereditaments 
unto  his  nephews  William  Scoith  and  Peter  Soiith  as 
tenants  in  common  charged  with  the  payment  of 
£400  which  he  directed  should  be  settled  on  his  niece 
Ann,  the  wife  of  William  Pointon,  and  her  children  in 
like  manner  as  his  residuary  personal  estate.  And 
the  tefttator  gave  all  his  personal  estate  and  effects 
imto  the  said  William  Smith  and  Peter  Smith  upon 
trust  that  they  should  sell  and  convert  into  money 
such  part  thereof  as  should  not  consist  of  money  and 
should  stand  poisessed  thereof  and  of  all  moneys 
produced  therefrom  upon  trost  to  invest  a  snflfiaient 
portion  thereof  to  produce  an  annuity  of  £120  which 
he  directed  should  be  paid  to  his  wife  Mary  during 
her  life,  and  as  to  the  remainder  of  such  moneys  upon 
trust  as  to  one  equal  fourth  part  thereof  to  invebt 
the  same  and  stand  posseised  thereof  upon  trost 
durioff  the  life  of  the  said  Ann  Pointon  to  pay  the 
annufu  produce  thereof  to  her  and  after  her  decease 
in  trust  for  all  and  every  the  children  and  child  of 
the  said  Ann  Pointon  who  being  a  son  or  sons  should 
attain  the  age  of  twenty-one  years  or  beings  a 
daughter  or  daughters  should  attain  that  age  or 
marry  to  be  divided  between  them  if  more  than  one 
in  equal  shares.  And  the  testator  directed  that  after 
the  decease  of  his  said  wife  his  said  teustees  should 
divide  the  moneys  and  securities  set  apart  to  produce 
her  said  annuity  fqually  between  tne  said  William 
Smith,  Ann  Pointon,  Peter  Smith,  and  Maiy  Soiith, 
the  share  of  the  said  Ann  Pointon  to  be  held  in  trust 
in  like  manner  as  thereinbefore  directed  with  reape^t 
to  her  other  share  and  portion  under  that  his  will.  And 
he  appointed  the  said  William  Smith  and  P<jter  Smith 
to  be  executors  of  that  his  will. 

By  a  codicil  to  his  will  the  testator  appointed  the 
said  Mary  Smith  to  be  a  trustee  and  execubix  of  his 
said  will  in  conjunction  with  the  said  William  Smith 
and  Peter  Smith  and  bequeathed  the  trust  estates  to 
them  acccordinffly. 

The  testator  died  on  the  9th  of  September,  1857. 

The  said  Mary  Timmis  (the  widow  of  the  testator) 
died  on  the  18th  of  February,  1873,  and  the  said  Ann 
Pointon  died  on  the  18th  of  November,  1892,  leaving 
eight  children  who  attained  the  age  of  twenty -one 
years  or  being  daughters  married,  of  whom  one  was 
the  plaintiff  in  this  action. 

The  defendant  William  Smith  paid  to  each  of  the 
eight  children  or  their  representatives  the  sum  of  £60, 
being  one-eighth  of  the  sum  of  £400  charged  upon 
theieal  estate. 

No  account  of  the  share  of  the  residuary  per- 
sonal estate  of  the  testator  eettled  upon  Ann 
Pointon  and  her  children  had  been  dehvered  to 
the  plaintiff,  and  no  payment  had  been  made  to  her 
on  account  thereof.  It  appeared,  however,  that  the 
trustees,  whose  representatives  were  the  defendants  in 
the  action,  had  paid  over  that  share  to  the  said  Ann 
Pointon  aVsdutelv. 

It  also  appeared  that  the  said  William  Smith,  Peter 
Smith,  and  Mary  Smith  each  received  one-fourth 
part  of  the  residuary  personal  estate  of  the  testator. 

The  plaintiff  claimed  an  account  of  the  personal 
estate  of  the  testator  not  specifically  bequeathed,  and 
of  the  one -fourth  part  thereof  bequeathed  in  trust  for 
the  said  Ann  Pointon  and  her  children  whioh  oame 
into  the  hands  of  the  said  William  Smith,  Peter 
Smith,  and  Mary  Smith,  and  payment  to  her  of  what 
should  appear  to  be  due  to  her  on  taking  such 
account. 

Warrington,  K.C,  and  PT.  W*  Leuchars,  for  the 
defendants. — ^The  real  breadi  of  trust  was  in  not 
having  the  money  ready  for  distribution  at  tiie  proper 
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time.  If  we  are  right  in  sayiog  that  the  defendants 
are  tmsteeB,  which  we  Bubout  they  are,  then  this  is 
an  action  against  trosfcees  to  recover  money,  and  the 
Troatee  Act,  1888,  applies.  The  money  is  dae  from 
them  as  tmstees  and  not  as  exeoators ;  it  is  not  an 
action  for  a  leg-icy.  bat  an  action  for  a  breach  of 
trust :  In  re  Suxiin,  [1891]  3  Gh.  233,  40  W.  B.  Dig. 
269 ;  In  re  Jane  Davii,  39  W.  B.  627,  [1891]  3  Gh. 
119 ;  In  re  Page,  41  W.  B.  357,  [1893]  1  Ch.  304. 
And  if  they  are  trustees  it  follows  that,  this  beiog  an 
action  to  which  prior  to  tiie  year  1888  '*  no  existing 
Statute  of  Limitations  applied,''  this  action  is  barred 
by  the  Trustee  Act,  1888,  s.  8. 

BenehaWf  K,C,,  and  Croesfield,  for  the  plaintiff. — 
The  executorship  never  merged  in  the  trusteeship  and 
ia  still  subsistiog.  But  even  if  there  was  such  a 
merger  we  submit  that  we  come  within  the  exception 
to  section  8  of  the  Truatfe  Act,  1888,  at  any  rate  as 
to  three-quarters  of  the  sum  claimed.  Bach  trustee 
on  the  division  of  the  residuary  estate  received  more 
than  he  ought.  One-fourth  of  what  each  of  the 
defendants  took  ought  to  have  been  paid  to  the 
children  of  Ann  Pointon.  A  trustee  is  only  dis- 
charged by  a  proper  payment  of  the  trust  fundi. 
Toia  they  have  not  done,  but  each  trustee  has  retained  a 
portion  payable  to  other  ceatuU  quetruetent,  and  they  are 
therefore  excepted  from  the  benefit  of  the  statute.  If 
they  remain  executors  the  Beal  Property  Limitation 
Act,  1874,  applies,  and  twelve  years  not  having 
elapsed  the  defendants  remain  liable. 

Warrington^  in  reply.  —  The  trustees  have  only 
received  theproperty  to  which  they  were  beneficially 
entitied.  The  money  which  the  plaintiff  seeks  to 
recover  thev  paid  away.  The  only  claim  is  for  the 
plaintiff's  share,  and  it  cannot,  under  the  oircum- 
atanoes,  be  said  to  amount  to  a  daim  to  property 
still  retained  by  the  trustees.  The  retainer  mentioned 
in  the  Trustee  Act,  1888,  is  not  the  notional  retainer 
used  in  coimection  with  the  taking  of  a  trustee's 
accounts. 

Keebwich,  J. — ^There  are  few  things  more  difficult 
than  to  determine  when  executors  cease  to  have 
duties  as  such  and  become  trustees.  Occasionally 
testators  are  advised  to  appoint  different  persons  as 
executors  and  trustees,  and  these  cases,  though  they 
do  not  present  the  same  difficulties,  illustrate  and 
sometimes  accentuate  them.  Th»  duties  of  an 
executor  are  to  pay  debts,  funeral  and  testamentary 
expenses,  and  legacies.  Supposing  one  of  the  debts 
to  be  disputed  and  an  action  to  arise  in  consequence, 
the  executor  retains  the  property,  but  does  he  hold  it 
as  executor  or  as  trustee  P  This  will  is  of  the  ordinary 
type.  It  contains  a  direction  to  set  apart  a  sum  to 
provide  an  annuity  for  his  wife,  subject  to  that  to 
divide  the  residue  amon^  certain  persons,  and  on 
the  falling  in  of  the  annmty  to  divide  the  capital  so 
set  apart  to  provide  it.  The  duty  to  do  that  is  given 
to  the  same  persons  as  are  appomted  executors.  It  is 
obviously,  therefore,  the  ordinary  case  of  executors 
ceasing  at  some  time  or  other  to  be  executors  and 
becoming  trustees;  though  in  olc  sense,  of  course, 
they  never  cease  to  be  executors,  for  they  can  still  be 
saed  as  such,  but  they  cease  to  have  any  duties  to 
perform  virtuU  officii. 

The  testator  died  on  the  9th  of  September,  1857, 
and  the  widow  entitled  to  the  annui^  died  on  the 
18th  of  February,  1673,  and  Aon  Pointon,  who  was 
entitled  to  an  interest  for  life,  died  on  the  18th  of 
November,  1892.  Meanwhile,  on  the  death  of  the 
widow  the  executors  had  distributed  a  large  part  of 
the  estate — there  is  no  evidence  to  show  that  they  did 
not  distribute  the  whole  estate — and  it  appears  that 
there  was  nothing  more  to  distiibute. 


Were  these  genUemen  trustees  or  notP  Seeing 
that  tiie  testator  died  in  1857,  and  that  there  was  no 
apparent  obstacle  to  winding  up  his  estate,  I  think  I 
ought  to  assume  that  long  before  1892,  and,  I  think, 
even  before  the  death  of  the  widow,  they  ceased  to 
be  executors  and  became  trustees,  and  held  the  funds 
then  in  their  hands  as  such,  upon  the  express  trusts 
of  the  wilL 

That  being  so,  can  I  say  that  they  are  liable  for 
the  share  which  ought  to  have  gone  to  Ann  Pointon 
and  her  children,  the  whole  of  which  they  made  over 
to  Ann  Pointon  absolutely.  For  this  purpose  I  need 
only  state  that  the  monejf  is  not  forithcoming,  but 
there  is  no  suggestion  of  naud  bv  the  truitees  or  of 
appropriation  to  their  own  use.  The  action  is  brought 
by  one  of  Ann  Pointon*s  children,  and  is  clearly  an 
action  within  section  8  (1)  (5)  of  the  Trustee  Act, 
1888.  The  defendants,  the  representatives  of  the 
trustees,  daim  the  benefit  of  the  Statute  of  Limita- 
tions, inasmuch  as  the  right  of  action  accrued  in  1892, 
and  the  writ  in  the  action  was  not  issued  until  1900. 

The  answer  raised  to  that  plea  is  that  the  Trustee 
Act  of  1888  is  merely  remeoial,  and  applies  only  to 
cases  to  which  no  Statute  of  Lioiitations  applied 
before  the  Act  of  1888.  They  daim  that  the  Act  of 
1874  applies.  If  the  defendants  are  sued  as  executors 
the  case  falls  within  the  statute  of  1874,  and,  the 
statutory  period  being  twdve  years,  the  plaintiff's 
daim  is  not  barred. 

Several  cases  have  been  dted  to  me,  but  they  all 
proceed  on  the  lines  I  have  pointed  out.  On  the 
facts  proved  I  think  the  defendants  are  sued  as 
trustees,  and  as  such  thev  are  therefore  entitied  to 
the  benefit  of  the  Trustee  Act,  1888. 

But  the  plaintiff  argues  that  the  case  comes  within 
the  exertion  in  section  8.  which  provides^  that  that 
section  IS  not  to  apply  where  "  the  claim  is  •  .  • 
to  recover  trust  property,  or  the  proceeds  thereof 
still  retained  by  the  trustee,  or  previously  received  by 
the  trustee  and  converted  to  his  use    .     .    ." . 

It  seems  to  me  that  the  Legislature  intended,  not 
money  for  which  the  trustee  has  got  no  proper 
discharge,  but  money  which  he  has  put  into  his  own 
pocket  or  invested  in  the  name  of  some  other  person 
as  trustee  for  himself — ^money,  that  is,  upon  which 
you  can  lay  your  finger.  The  plaintiff's  point  is  that 
the  defendant  has  converted  this  money  to  his  own 
use.  There  is  nothing  to  show  that  aU  the  money 
that  came  into  the  trustees'  hands  was  not  distributed. 
They  divided  it  into  four  parts  and  paid  one  of  the 
four  parts  to  Ann  Pointon ;  and  of  course  that 
was  wrong,  and  the  money  is  not  forthcoming.  The 
three  remainiog  fourth  parts  were  paid  tp  Peter 
Smith,  William  Smith,  a^  Mary  Smith,  the  three 
trustees.  Mary  Smith  was  only  entitled  for  life,  but 
after  her  death  it  was  to  go  to  her  childien,  but, 
having  none,  it  passed  under  an  appointment  in  her 
will,  and  so  I  may  treat  her  representative  as  on  the 
same  footing  as  Peter  Smith  and  William  Smith. 
The  plaintiff's  argument  is  that  this  amounts  to  an 
appropriation  by  trustees  for  their  own  use,  and  is 
therefore  taken  out  of  the  statute  of  1888. 

The  answer  to  that  argument  is,  that  it  is  not  a 
case  of  a  trustee  putting  into  his  pocket  trust  money, 
so  as  to  defeat  the  ^st,  for  each  of  the  trustees  was 
entitied  to  the  share  paid  to  him.  I  think  that 
answer  is  complete.  The  object  of  the  statute  was  to 
prevent  a  trustee  from  reaping  any  benefit  by  its 
provisions  if  there  was  anythiog  morally  wrong  on 
the  part  of  the  trustee.  The  statute  was  intended  to 
apply  to  their  relief  if  they  had  committed  merdy  a 
legal  wrong.  I  think  that  Peter  Smith,  William 
Smith,  and  Mary  Smith  only  received  that  to  which 
they  were  entitied.  They  ought,  no  doubt,  to  have 
paid  on9-fourth  share  into  a  separate  account,  but 
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they  have  done  nothiDg  morally  wroog.  I  tberefore 
thiok  the  Trabtee  Act,  1888,  is  applicable  to  this  case, 
aod  the  plaintiff  conaequetitly  fails. 

Solicitonr,  Stephens  &  Stephens,  for  Sheldon,  Plant, 
<&  Barclay,  Chngietou ;  Hudson,  Mathews,  &  Co.^  for 
H,  L,  Eeade,  GoDgletoD. 


'joTc.'!}:-  }  Nov.  22,  29. 

"White  v.  Harrow. 
Harrow  v.  Martlebone  District^  Property  Co. 

(Limited),  (a.) 

Practice  —  Ivjundion  —  Restraining  defendant  from 
prosecuting  another  action— Judicature  Act,  1873  (36 
&  37  Vict.  c.  66),  «.  24  (6). 

In  circumstances  under  which  the  court  before,  the 
Judicature  Ad,  1873,  would  have  granted  an  injunction 
to  restrain  an  adion,  the  court  may  by  sedion  24  (5), 
upon  a  motionf  order  the  proceedings  to  he  stayed. 

This  was  a  motion  entitled,  by  order  of  the  jadgp, 
in  both  the  aboye-named  actions,  for  an  order  to 
restrain  the  defendant  Harrow  until  trial  or  further 
order  from  objecting  to  certain  buildings  then  being 
erected  by  the  Marylebone  District  P/op^rty  Go.  on 
premises  adjoining  No.  24,  High-strfet,  Marylebone, 
and  from  oi  aiming  any  easement  of  light  over  the 
said  premises,  or  aitematiTely  or  in  addition  that  idl 
proceedings  in  the  secondly  above-mentioned  action 
might  be  stajed,  or  that  the  applicant  might  be  added 
as  a  defendant  to  that  action. 

By  an  indentiue  of  lease  dated  the  20Ui  of  Septem- 
ber, 1894.  oertain  premises  known  as  No.  24,  High- 
street,  Marylebone,  were  let  by  the  trustees  of  the 
Portland  Estate  to  the  plaintiff  White.  The  lease 
contained  (tnfer  alia)  a  covenant  in  the  fillowing 
words:  *'Tne  leeste,  his  executors,  administrators, 
and  assigns,  will  not  object  to  any  works  to  adjoining 
premises  that  may  be  sanctioned  by  or  on  behalf  of 
the  6aid  trustee  or  trustees,  or  other  the  person  or 
persons  for  the  time  being  entitled  in  reversion  to  the 
said  estates,  and  vill  not  claim  any  easement  against 
the  said  person  or  persons  entitled  in  reversion  as 
afi  resaid  in  or  upon  any  adjoining  or  neighbouring 
premises  belonging  to  the  said  person  or  persons  by 
reason  of  any  act  or  thing  done  or  suffered  by  any 
tenant  of  such  adjoining  or  neighbouring  premises, 
and  that  noti^ithstandiog  any  actual  or  constructive 
notice  of  such  act  or  thing  to  the  said  person  or 
persons." 

By  an  ii. denture  of  underlease  dated  the  3rd  of 
Auffust,  1899,  and  made  between  the  plaintiff  White 
and  Thomas  Harrow,  the  s»id  premises  were  demised 
unto  the  said  Thomas  Harrow  for  the  term  of  twenty- 
one  years. 

The  0aid  indenture  contained  a  covenant  by  the 
underlesaee  that  he  would  not,  without  the  previous 
written  consent  of  the  lessor,  object  to  any  works  to 
adjoininff  premises  which  might  be  sanctioned  by  or 
on  behalf  of  the  lessor  or  the  superior  landlords,  and 
would  not  claim  any  easement  against  the  lessor  or 
his  superior  landlords  in,  over,  or  upon  any  adjoining 
or  neighbouring  premises  belonging  to  the  lessor  or 
his  superior  landlords  by  reason  of  any  act  or  thing 
done  or  suffered  by  any  tenant  of  such  adjoining  or 
neighbouring  premises,  and  that  notwiUistanding 
any  actual  or  constructive  notice  of  such  act  or  thing 
to  the  lessor  or  his  superior  landlords. 

The  Marylebone  District  Property  Co.,  of  which 

(a.)  Reported  by  H.  Claughtok  Soott,  Esq., 

Barrist^  r-at-Law. 


company  the  plaintiff  White  was  a  director,  acquired 
from  the  snpc'rior  landlords  a  lease  of  oertain  ground 
in  Little  Marylebone-street,  adjoining  the  said 
premises  No.  24,  High-sixeet,  Marylebone,  and  com- 
menoed  to  erect  buildings  thereon. 

The  plans  of  the  proposed  buildings  were  submitted 
by  the  company  to  the  surveyor  of  the  Portland 
Estate,  who,  after  introducing  certain  modifications 
therein,  so  as  to  protect  the  interests  of  the  defendant 
Harrow  amongst  others,  gave  his  sanction  to  them. 

The  said  Thomas  Harrow  carried  on  business  at  24, 
High- street  in  partnership  with  Stanley  Harrow. 
Thomas  Harrow  having  retired  from  the  ptrfn^r- 
ship  the  benefit  of  the  uuderlease  of  1899  was  claimed 
by  Stanley  Harrow,  the  defendant  in  the  abovc- 
nau)ed  action.  White  v.  Harrow,  who  was  in  possesskm 
of  the  premises. 

Stanley  Harrow  being  of  opinion  that  the  buildings 
in  course  of  erection  by  the  company  would  interfere 
with  his  ancient  lights,  commenced  the  above-nauned 
act'ou  of  Harrow  v.  The  Marylebone  Didrid  Property 
Co  ,  in  which  he  dsimed  an  injunction  to  restrain  the 
company  from  erecting  upon  their  premises  any 
building  of  such  a  height  as  to  darken,  hiader»  or 
obstruct  the  access  of  lii;ht  to  tbe  windows  of  No.  24, 
High-street.  The  plaintiff  White  was  not  mad«s  a 
party  to  that  action. 

The  plaintiff  White  thereupon  commenced  the 
abov<>-T.amed  action  of  White  v.  Harrow,  in  which  he 
asked  (inter  alia)  that  the  action  of  Harrow  v.  The 
Company  might  be  stayed. 

For  the  purposes  of  this  motion  it  was  admitted 
thbt  the  buildings  proposed  to  be  erected  by  the 
company  would  prove  a  material  obstruction  to  the 
defendant  Harrow's  lights. 

Hughes,  K.C,  and  Wace,  for  the  plaintiff  White. — 
Oar  client  is  not  a  party  to  the  action  of  Harrow  t. 
The  Company  and  cannot  raise  his  objection  in  that 
action,  inasmuch  as  the  defendant  Harrow  is  acting 
as  owner  of  the  sub-lease  he  is  liable  under  the 
covenant :  Mander  v.  Fakke,  [1891]  2  Gh.  654,  39 
W.  B.  Dig.  103.  That  being  so,  we  are  entitled  to 
have  the  action  stayed :  Judicature  Act,  1873,  0.  24. 
The  section  is  quite  plain ;  the  relief  is  not  limited  to 
the  parties  to  the  action ;  any  person  whether  a  party 
to  it  or  not  can  apply.  If  necessary  we  ask  leave  to 
amend  by  entitling  this  motion  in  the  action  of  Harrow 
V.  The  Company  as  well  as  in  White  v.  Harrotu, 

Younger,  K,C ,  and  Edward  Ford,  for  the  defendant 
Harrow.— Before  the  Judicature  Act,  1873,  the  action 
White  V.  Harrow  might,  perhaps,  have  been  maintaaned. 
There  is  no  way  now  by  which  we  can  be   com- 
pelled to  add  White  as  a  defendant  in  Harrow  v.  The 
Company.    Moreover,  the  covenant  does  not  enable 
the  lessors  to  take  away  anything  expressly  demised. 
Such  a  construction  is  iaopossible.  It  would  enable  the 
lessor  to  pull  down  a  building  on  his  estate  even  though 
by  doing  so  he  might  let  down  our  building.      The 
covenant  must  be  construed  most  strongly  against  the 
lessor,  espedally  when,  as  here,  there  is  a  coveosuit 
for  quiet  enjoyment :  Ltech  v.  Schweder,  22  W.  B.  633» 
9  Gh.  App.  463.      If  the  plaintiffs  view  is  correct  the 
second  part  of  the  covenant  as  to  acquiring  an  ease- 
ment is  unneoessary. 

JoYOB,  J.,  directed  the  motion  to  stand  for  a 
wofk,  tbe  notice  of  motion  to  be  amended  by  entitliiigf 
it  in  the  action  of  Harrow  v.  The  Company  as  well  sm 
in  the  action  of  White  v.  Harrow. 

Nov.  29.— JoTOE,  J. — This  is  a  curious  case.  The 
lessee  of  No.  24,  High-stteet,  Marylebone,  commenced 
an  action  on  the  31st  of  October  against  the  Maryle- 
bone District  Property  Go.  in  order  to  restrain  them 
from  causing  an  injury  to  his  right  of  light.    For  the 
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pnrpoiei  of  this  motion  it  ma  adonitted  that  the  pro- 
poaed  boildiDg  wonld  interfere,  to  some  extent  at 
least,  wiih  his  light,  but  I  am  not  at  all  sure  that  the 
interferenoe  can  be  of  a  serious  nature.  It  then 
appeared  that  the  pla^ntifiP  in  that  action  held  by  au 
underlease  from  White  containing  the  covenant  in 
question.  No  doubt  the  covenant  is  not  quite  happily 
eccpreiBf  d«  For  the  defendant  it  is  urged  that  the 
ooTenant  operates  as  a  derogation  from  the  grant.  I 
do  not  see  it  in  that  way.  It  was  rather  a  limitation 
of  the  firant,  and  the  covenant  for  quiet  enjoyment 
does  not  afiEeot  it. 

That  being  so,  how  would  the  case  have  stood 
before  the  Judicature  Act  P  To  institute  an  action  to 
restrain  works  is  to  ''object"  to  them  in  a  very 
forcible  manner.  Before  the  Act  the  plaintiff  would 
have  been  entitled  to  an  injunction  to  restrain  the 
action,  and  that  being  so,  having  regard  to  the 
Judicature  Act,  1873,  s.  24  (5),  I  think  the  plaintiff  is 
Bntitled  to  have  the  proceedings  io  the  action  of 
Harrow  v.  The  Marylehmu  Diatrid  Fropertv  Co,  stayed, 
but  the  costs  to  be  paid  by  the  defendant  shall  be 
limited  to  such  at  he  would  have  had  to  pay  if  the 
motion  had  been  only  iu  that  action. 

SolioitoTs,  Samuel  Lithgow  ;  Cooper  Ss  Bake* 


:.J.   ] 


Nov.  30. 


Chan.  Div. 
Wright 

In  re  London  and  Northern  Bank. 
Archbr's  case,  (a.} 

Company — Winding  up— Companies  Act,  1862  (25  tfe  26 
Vict,  c  89J,  «.  116 — Refueal  of  witness  to  answer  ait 
private  eaximination — Evidence  required  for  purposes 
of  action  brought  by  company. 

An  eX'Ojffker  of  a  company  in  liquidution  is  bounds  on 
an  examination  under  section  115  of  tlie  Companies  Act, 
1862,  to  answer  questions  relating  to  documents  belonging 
io  the  company  which  it  was  alleged  he  had  handed  over 
io  the  defendant  in  an  action  for  libel  brought  by  the 
company^  even  although  the  information  sought  wai 
required  merely  for  the  purposes  of  such  libel  action. 

A  bank  reg^tered  imder  the  Gomponies  Acts, 
shortly  before  passing  resolutions  for  voluntarfly 
winding  up,  had  commenced  a  libel  action  against 
a  newspaper.  An  ez-manager  of  the  bank  had,  iu 
that  action,  handed  over  to  the  solicitors  for  the 
newspaper  a  letter  belonging  to  the  bank. 

The  liquidator  obtained  an  order  in  the  winding  up 
for  the  private  examination  of  the  ex-manager  under 
section  116  of  the  Gompanies  Act,  1862,  and  in  the 
course  of  such  examination  the  ex- manager  refused  to 
answer  questions  with  regard  to  other  documents 
belonging  to  the  bank  whmh  it  was  alleged  he  had 
parted  with  without  the  bank*s  authority.  The 
matter  was  referred  to  the  court  by  the  registrar 
before  whom  the  examination  took  place. 

Tindal  Atkinson,  K  C,  and  F,  Cooper  Willis,  for 
the  liquidator. 

Muir  Mackenzie  and  Montague  Lush,  for  the  witness, 
relied  on  In  re  North  Australian  Territory  Co., 
38  W.  B.  661,  45  Gh.  B.  87,  and  argued  that  the 
answers  were  re«lly  required  for  the  purposes  of  the 
libel  action. 

Wright,  J. ,  said  that  in  the  case  of  In  re  North 
Australian  Territory  Co.  the  witness  was  examined 
under  section  116   as  a   "person  whom  the  court 

(a.)  Beported  by  L.  W.  Byrne,  Esq.,  Barrister-at- 

Law. 


might  deem  capable  of  giving  information  concerning 
the  trade,  &c.,  of  the  company";  in  the  present 
case  the  witness  was  an  of&cer  of  the  company. 
These  documents  formed  part  of  the  assets  of  the 
bank  and  the  liquidator  was  entitled  to  know  what 
had  been  done  with  them ;  even  if  the  so!e  ground 
of  the  application  had  been  to  obtain  evidence 
In  the  libel  action,  the  bank  surely  was  entitled  to 
use  its  own  documents  in  deciding  whether  it  had  a 
good  cause  of  action.  The  witness  must  answer  what 
documents  of  the  bank  he  had  had  in  his  possession 
and  what  had  become  of  them,  and  there  most  be  an 
order  on  him  to  attend  at  his  own  expense  and  be 
further  examined. 

Solicitors,   Helder,  Roberts,  Walton,  &  Thomas,  for 
Simpson  A  Simpson,  Leeds ;  (7.  H,  Hoyle. 


Nov.  20,  2U 


K  B.  Div. 

(Lord  Alverstone,  L.G.J.,  avd 

Darling  and  Ghannell,  JJ.) 

Grabtrbe  (Appellant)  v.  The  Fern  Sfinnino  Go. 

(Limited}  {Respondents),  (a.) 

Feuiory — Mailer  and  servant — Self-cuting  machine — 
Safety — Employment  of  *'  young  person  " — Factory 
and  Workshop  Act,  1896  (68  d:  69  VicU  c.  37),  s.  9, 
sub'Section  2. 

Section  9,  sub^section  2,  of  the  Factory  and  Workshop 
Act,  1895,  provides  that  **  a  person  employed  in  a  factory 
shall  not  be  allowed  to  be  in  the  space  between  the  fixed 
and  traversing  portions  of  a  self-acting  machine  unless 
the  machine  is  stopped,  with  the  traversing  portion  on  the 
outward  run,    .    .     ." 

A  boy,  a  *'  young  person  "  within  the  meaning  of  the 
Factory  and  Workshop  Act,  1878,  was  employed  in  a 
factory  by  a  man  who  was  in  the  employment  of  the 
respondents^  the  occupiers  of  the  factory,  and  who  was  in 
charge  of  a  self -acting  machine.  This  man  ordered  the 
boy  to  clean  a  certain  part  of  the  machine,  and  in  order 
to  do  so  the  boy  uhu  obliged  to  be  in  the  space  between  the 
fixed  and  the  traversing  portions  of  the  machine.  At  the 
time  the  order  was  given  the  traversing  portion  of  the 
machine  was  stopped  on  the  outward  run.  While  the  boy 
was  still  in  the  said  space  the  man  in  charge,  thinking 
the  boy  was  dear  of  such  space,  re-started  the  machine, 
wherry  the  boy  received  injuries  from  which  he  died. 

Held,  thai,  as  the  man  when  he  re-started  the  machine 
thought  that  the  boy  was  dear  of  the  space,  the  boy  was 
not  at  the  time  of  the  accident  "  allowed  *'  io  be  within 
the  space  by  the  occupiers  of  the  factory  or  by  any  person 
for  whom  they  were  responsible. 

The  court  could  not  inttrpret  the  words  **  shall  not  be 
allowed**  in  sub-section  2  of  section  9  as  meaning 
**  shall  be  prevented." 

Gase  stated. 

This  was  an  appeal  by  the  plaintiff,  an  inspector  of 
factories  and  workshops,  from  a  decision  of  justices  of 
Oldham. 

An  information  was  preferred  by  the  appellant 
against  the  respondents,  under  sub-section  2  of 
section  9  of  the  Factory  and  Workshop  Act,  1896, 
which  was  as  follows :  The  information  and  complaint 
of  John  Henry  Grabtree,  one  of  his  Majesty's 
inspectors  of  factories  and  workshops.  Home  Office, 
who  saith  that  on  the  10th  of  Blay,  1901,  at  Siiaw, 
in  Lancashire,  the  Fern  Spinning  Go.  (Limited)  were 
then  and  there  the  ocoupiers  of  a  cerfcun  f acto^,  the 
same  being  a  factory  within  the  true  intent  and 
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meaoing  of  the  Factory  and  Workshop  Acts,  1878  to 
1895,  whereio,  on  the  said  10th  of  May  as  aforesaid, 
a  person,  to  ^it  William  Balph,  was  idlowed, 
contrary  to  the  said  Acts,  to  be  in  the  space  between 
the  fixed  and  traversing  portions  of  a  self-ac  ing 
machine,  the  said  machine  not  being  stopped,  with 
the  traversing  portion  on  tbe  outward  run,  whereby 
the  said  Fern  Spinning  Co.  (Limited)  are  li  ble  to  a 
penalty  not  exceeding  £3. 

The  followiog  facts  were  proved  or  admitted:  The 
appellant  was  his  Majesty's  inspector  of  factoiies  for 
the  Oldham  district.  The  respondents  were  the 
occupiers  of  a  factory  at  Sh^w,  in  Lancashire,  on  the 
lOih  of  May,  1901,  the  same  beiog  a  factory  within 
the  true  intent  and  meaniDg  (f  the  Factory  and 
Workshop  Acts,  1878  to  1895.  William  Bftlph  wat*, 
on  the  said  10th  of  May,  1901,  in  employment  at  the 
said  factory  as  a  little  piecer,  and  was  a  young 
person  within  the  meaning  of  the  Factory  and 
Workshop  Acts,  1878  to  1895.  The  said  William 
Balph  was  so  employed  by  one  Joho  Oliver  Diiesen, 
who  was  then  in  the  employ  of  the  lespondents,  and 
in  charge  of  a  self-acting  machine,  and  on  the  said 
loth  of  May,  1901,  was  ordered  by  him,  the  said  John 
Oliver  Driesen,  to  clean  the  scavenger  doth,  hung 
under  the  roll«r  beatn  of  the  s^ii  machine  for  the 
purpose  of  cleaning  the  top  of  the  carriage  as  the 
said  carriage  passes  under  the  said  cloth.  In  order  to 
do  so  the  said  William  Balph  was  obliged  to  be  in 
the  space  between  the  fix^d  and  traversiug  portions 
of  the  said  self-acting  machine,  and  was,  at  the  time 
of  the  accident,  at  a  distance  of  sixteen  yards  or 
thereabouts  from  the  starting-handle  of  the  said 
machine,  where  the  said  John  Oliver  Driesen  was 
stationed.  At  the  time  the  said  order  was  given  the 
traversing  portion  of  the  laid  self-acting  machine  was 
stopped,  with  the  traversing  portion  thereof  on  the 
outward  run.  While  the  said  William  Balph 
was  still  in  the  space  between  the  fixed  and 
traversing  portions  of  the  said  self-acting  machine, 
and  whue  cotton  threads  were  stretched  over 
the  said  space,  the  said  John  Oliver  Driesen,  thinking 
the  said  William  Balph  was  clear  of  the  said  space, 
started  the  said  machine.  The  said  William  Balph 
was  in  consequence  caught  between  the  carriage, 
which  is  the  traversinff  portion  of  the  said  machine, 
on  the  inward  run  and  the  spring  piece,  which  is  a 
part  of  the  fixed  portion  of  we  said  machine.  The 
said  John  Oliver  Driesen,  fioding  that  something 
prevented  the  said  carriage  from  running  in  up  to  its 
lull  extent,  stopped  the  said  carriage  on  its  next 
outward  run  and  saw  the  said  William  Balph  fall 
down  between  the  said  spring  piece  and  the  said 
carriage.  The  said  William  B^lph  had  received 
injuries  from  which  he  shortly  afterwards  died.  The 
carriage  of  the  self-acting  machine  passes  about  4in. 
underneath  and  about  lOin.  beyond  the  roller  beam. 
The  space  traversed  by  the  carriage  on  each  run  is 
about  64in.  from  the  front  stop  to  the  spring  piece, 
against  which  the  said  WUliam  Balph  was  crushed. 
The  said  carriage  on  the  inward  run  traverses  the 
64in.  in  about  two  seconds.  While  on  the  outward 
run  it  moves  comparatively  slowly,  traversing  the  same 
space  in  about  ten  to  twelve  seconds.  There  were 
no  regulations  or  instructions  in  the  said  factory 
whereby  persons  employed  in  the  space  between  the 
fixed  and  traversing  portions  of  a  self-acting  machine 
as  aforesaid  should  report  themselves  when  they  had 
left  such  space. 

It  was  contended  by  the  appeUant  at  the  hearing 
before  the  justices  that  the  respondents  had  allowed 
the  said  William  Balph  to  be  in  such  space  contrary  to 
the  provisions  of  section  9,  sub-sectbn  2,  of  the  Factory 
and  Workshop  Act,  1895,  and  the  case  of  Prior  v. 
Slaithwaite  Spinning   Co.   {Limited),  46  W.  B.  488, 


[1898]  1  Q.  B.  881,  wai  referred  to.  It  was  conteaded 
on  behalf  of  the  respondents  that  they  had  taJcen 
adequate  precautions  to  prevent  the  said  William 
Balph  from  beiog  in  such  space  as  aforesaid.  TIm 
JQsUces  dismissed  the  information,  onthesroubd  that 
the  respondents  were  not  responsible  for  the  aaid 
William  Balph  being  in  such  space  as  aforesaid,  and 
were  of  opinion  that  the  said  John  Oliver  DricMQ 
improperly  started  the  machine  and  was  responsible 
for  doing  so. 

The  inspector  appealed. 

Section  9,  sub-section  2,  of  the  Factory  and 
Workshop  Act,  1895,  is  as  follows:  "A  person 
employed  in  a  factory  shall  not  be  allowed  to  be  in 
the  space  between  the  fixed  and  traversing  portions 
of  a  self-ac4ng  machine  unless  the  machine  is  stopped, 
with  the  traversing  portion  on  the  outvard  ran,  bat 
for  the  purpose  of  this  provision  the  space  in  front  of 
a  self-acting  machine  shall  not  be  included  in  tbe 
space  aforesiid.'* 

H,  SuUon  {Sir  B.  B.  Finlay,  A.G.,  with  him),  for 
the  appellsnt. — ^The  mai^is^ii^^  clid  wrong  in  dismlBS' 
ing  the  information.  They  should  have  convicted  tbe 
respondents  under  section  9,  sub-section  2,  of  tbe 
Factory  Act,  1895,  or  have  punished  the  respondents* 
servant  under  the  provisions  of  section  87  of  tbe 
Factory  Act,  1878.  Although  the  boy  was  lawfully 
allowed  to  go  into  the  space  behind  the  macbme 
while  the  machine  was  stationary,  the  moment  tbe 
machine  was  re-stsrted  he  was  unlawfully  allowed  to 
be  there.  The  words  "  nhall  not  allow  "  should  be 
construed  as  meaning  **  shall  prevent." 

i2.  B,  2>.  Adand,  for  the  respondents. — No  offenoe 
had  been  committed  under  the  statute ;  at  the  tioae 
the  accident  happened  the  respondents*  servant 
thought  Uiat  the  boy  was  dear  of  the  machine;  be 
could  not,  therefore,  be  said  to  have  allowed  the  boy 
to  remain  in  the  space  while  the  machine  was  not 
stationary.  The  words  *' shall  not  allow"  cannot 
possibly  be  construed  as  meaning  "  shall  prevent  "  ; 
that  would  amount  to  striking  out  the  word  "  sdlow  " 
altogether. 

Sir  B,  B.  Finlay,  A,G.,  replied. 

Lord  Alvebstoiob,  L.O.J.--j-This  case  is,  in  my 
opinion,  one  of  considerable  difficulty,  but  upon  tbe 
whole  I  think  the  magistrates  were  right  and  that 
we  ought  not  to  send  the  case  back  to  them. 

By  section  9,  sub-section  2,  of  the  Factories  and 
Workshop  Act,  1895,  a  person  employed  in  a  factory 
shall  not  be  allowed  to  be  in  the  spaoe  between  tbe 
fixed  and  tiie  traversing  portions  of  a  self-actings 
machine  unless  the  machine  is  stopped  with  tbe 
traversing  portion  on  the  outward  run ;  that  is  to  say, 
he  shall  omy  go  in  when  the  machine  is  stopped  in  a 
given  position. 

The  words  which  have  created  considerable  diffi- 
culty in  my  mind  are  those  at  the  end  of  sub- 
section 3— namely,  ''any  person  allowed  to  be 
in  the  space  aforesaid  shall  be  deemed  to  be 
employed  contrary  to  the  provisions  of  the  Act." 
Sections  83  and  87  of  the  Act  of  1878  are  also 
material.  Section  83  provides  that  the  occupier  off  a 
factory  can  be  summoned  in  the  event  of  a  person 
beiog  employed  contrary  to  the  Act ;  and  section  87 
provides  that  when  the  occupier  is  charged  with  tbe 
offence,  and  he  alleges  that  there  is  an  actual  offender 
who  has  caused  or  committed  the  offence,  he  may 
bring  him  before  the  court,  and  if  he  shows  that  tbe 
offenoe  was  committed  without  his  knowledice, 
consent,  or  connivance  the  other  person  may  be  dealt 
with,  and  it  is  also  provided  that  the  inspector  may, 
of  his  own  initiative,  bring  the  actual  offender  befote 
the  court  if  he  has  reason  to  think  the  occupier  bad 
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nothing  to  do  with  the  matter  and  had  taken  proper 
stm  to  avoid  the  aooident. 

In  this  oase  the  magistrates  have  found  that  the  boy 
was  let  in,  or  went  in,  when  the  maohine  was  stopped 
upon  the  outward  run,  and  that  the  accident  occurred 
owing  to  the  man  in  charge  of  the  machine  startioff 
the  engine,  he  thinking  that  the  boy  had  got  dear  of 
the  space. 

In  my  opinion  if  there  had  been  a  negligent  allow- 
ance by  any  person,  servant,  or  employee  of  the 
occnpier,  primd  facie  there  would  have  been  an 
offence  within  sub-section  2;  the  offeocs,  io  my 
opinion,  is  not  confined  to  an  act  that  the  occupier  has 
himself  allowed,  but  includes  an  allowance  by  a 
servant  or  agent  of  the  occupier,  otherwise  no  proper 
f  ffect  could  be  given  to  the  words  in  sub-section  3, 
'*  a  person  allowed  to  be  in  the  space  shaU  be  deemed 
to  be  employed  contrary  to  the   provisions  of  the 

If  I  had  come  to  the  conclusion  that  there  was  any 
evidenoe  that  the  man  in  charge  of  the  engine  had 
allowed  the  boy  to  be  in  the  space  after  the  machine 
bad  been  re-started  I  should  have  thought  that  the 
magistrates  ought,  if  they  had  decided  to  acquit  the 
occupiers,  to  have  dealt  with  the  matter  under  section 
87  of  the  Act  of  1878.  The  case,  however,  finds  that 
the  man  in  charge  of  the  engine,  when  he  re-started  it, 
thought  the  boy  was  clear  of  the  space;  in  other 
words,  that  he  did  not  inteniionally  or  negligentiy 
allow  the  boy  to  be  within  the  space.  The  Factory 
Acts  ought  to  be  con«trued  Btrictiy  in  the  interests  of 
human  life  and  limb,  but  they  do  not  purport  to  deal 
with  cases  of  negligence  which  are  inconsistent  with 
a  previous  breach  of  the  statute.  I  therefore  come 
to  the  conclusion  that  the  accident  was  occasioned  by 
the  man  starting  the  engine  under  the  belief  that  the 
boy  was  not  in  the  space,  and  that  being  so  the  boy 
was  not  allowed  to  be  within  the  space  by  the  occu- 
piers of  the  factory  or  by  any  person  for  whom  they 
were  responsible. 

I  only  wish  to  add  that  any  evidence  of  allowance  by 
an  ag«nc  of  the  occupier,  whether  negligent  or  not, 
or  wa^ther  intentional  or  not,  would  in  my  opinion 
oreate  a  primd  facie  case  which  would  have  t)  be 
d^t  with  under  section  87  of  the  Act  of  1878.  In 
this  ^  oftse,  upon  the  findings,  I  think  tbat  the 
magistrates  were  right,  and  that  their  decision  ought 
to  be  affirmed. 

DABLIN6,  J. — I  am  of  the  same  opinion.  It  seems 
to  me  that  the  case  for  the  appeUant  can  only  be 
logically  put  upon  the  ground  on  which  Mr.  Sutton 
put  it — ^namely,  that  the  words  ** shall  not  allow" 
must  be  construed  as  meaning  **  shall  prevent."  He 
went  this  length,  that  if  the  master  allowed  the  boy 
to  get  into  the  space  when  the  engine  was  stopped, 
and  then  the  boy  himself  started  the  engine  and  was 
injured,  nevertheless  the  master  was  liable  under  this 
statute  because  he  did  not  prevent  the  boy  from 
starting  the  engine.  I  cannot,  however,  bring  myself 
to  think  that  that  ss  what  the  statute  meant.  I  think 
that  if  the  Legislature  had  meant  anything  of  the 
kind  they  would  have  made  use  of  the  words  '*  shall 
prevent,"  and  not  the  words  *'  shall  not  iJlow." 

It  seems  to  me  that  a  man  cannot  be  said  to  allow 
that  of  which  be  is  unaware  or  which  is  something  he 
cannot  prevent.  In  the  present  case  the  respondents 
allowed  the  boy  to  go  into  the  space  behind  the 
maohine  and  to  be  there  while  the  machine  was 
stationary.  That  they  were  perfectly  justified  in 
doing.  Then  their  servant  negligentiy,  as  I  assume, 
having  forgotten  that  the  boy  was  there,  started  the 
machine.  The  respondents  only  allowed  one  thing — 
namely,  the  boy's  presence  in  the  space  while  the 
machine  was  stationary.    It  is  true  that  they  did  not 


prevent  the  .boy  from  being  there  after  the 
machine  was  started,  but  to  this  the  statute  does 
not  apply.  They  did  not  prevent  the  negligence 
of  their  servant,  but  they  did  not  allow  it; 
they  merely  failed  to  fore6ee  it,  and  doing  so,  to 
forbid  the  boy  to  remain  in  the  space.  I  do  not 
think  their  servant  *'  allowed  "  the  boy  to  remain  in 
the  space  after  the  machine  was  started,  because  he 
did  not  remember  that  the  boy  was  there.  I  think  it 
would  be  straining  the  words  of  the  statute  beyond 
what  the  Legislature  could  have  intended  to  hold 
that  the  words  "shall  not  allow"  mean  *' shall 
absolutely  prevent." 

OHANinsLL,  J. — I  agree.  I  base  my  decision  entirely 
upon  the  finding  that  the  respondents'  servant,  when 
he  re-fitarted  the  machine,  thought  the  boy  was  clear 
of  the  space  behind  it.  I  do  not  think  that  it  is 
necessary  to  say  whether  or  not  in  some  places  in 
these  Factory  Acts  it  may  be  right  to  read  the  words 
**  shall  not  sllow  "  as  meaniog  *'  shall  prevent,"  or  as 
meaning  that  reasonable  care  shall  be  taken  to  prevent. 
That  may  be  so;  but  applying  the  words  of  sub- 
section 2  to  the  facts  that  are  found,  it  seems  to  me 
quite  impossible  to  say  that  the  respondents'  servant 
allowed  the  boy  to  be  in  the  space  where  he  believed 
him  not  to  be.  The  very  foundation  of  the  complaint 
is  that  he,  possibly  wronglv,  thought  that  the  boy 
had  gone  away  when  he  had  not  done  so.  If  he  did 
in  fact,  however  wrongly,  think  that  the  boy  had 
gone  away,  it  seems  to  me  quite  impossible  to  say 
that  he  allowed  him  to  be  there.  Consequentiy, 
having  regard  to  that  finding,  it  seems  to  me  that 
there  is  no  evidence  upon  which  we  could  possibly 
say  that  the  magistratM  could  have  held  that  any- 
body allowed  the  boy  to  be  in  the  space  at  the  time 
of  tne  accident. 

I  quite  agree  with  what  mv  lord  has  said  about 
the  master  and  the  servant  and  their  liability.  The 
decision  of  the  magistrates  must  therefore  be 
iiffirmed* 

Appeal  dumisied. 

Solicitor  for  the  appellant.  Solicitor  to  the  Treasury, 

Solicitors  for  the  respondents,  Chester  &  Co, 


Nov.  12. 


K.  B.  Div. 

(Lord  Alverstone,  L.C.J.,  and 

Darling  and  Channell,  JJ.) 

SOAIOBS  1/.  NiOHOLSON  AND  WiPE.  (a.) 

Landlord  and  tenant^Lease^**  Subject  to  a  three  months 
notice  on  either  side  at  any  time  to  terminate  this 
agreement" — Such  notice  given  bettveen  dcUes  when 
rent  was  payable — Validity, 

By  an  agreement  of  tenancy  daied  the  loth  of  May, 
1895,  the  plaintiff  let  to  the  defendants  certain  licensed 
premises  '*from  the  1st  day  of  May,  1896,  at  a  yearly 
rent  of  £40,  payable  every  three  months  in  advance  if 
required,  on  the  1st  day  of  May,  the  Ist  day  of  August, 
the  1st  day  of  November,  and  the  1st  day  of  February  in 
each  year,  the  first  payment  being  due  and  payable  on  the 
1st  day  of  May,  subject  to  three  months*  notice  on  either 
side  at  any  time  to  terminate  this  agreement," 

Notice  to  quit  was  given  on  tfie  24th  of  January,  1901, 
in  the  following  terms :  "  I  hereby  give  you  three  months* 
notice  and  require  you  to  quit  and  deliver  up  to  me  or  my 
assigns  on  the  25th  of  April,  1901,  all  thai  messuage, 
<fec." 

(a.)  Beported  by  Ebssine  Seid,  Esq.,  Barristoi- 

at-Law. 
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High  Coxtbt.  Soamks  v.  Nicholson  and  Wifs.— Qoodbioh  v»  Town  Olbrk  ofQ&imsbt.   Hioh  Coubt. 


Htld,  that  the  notice  was  good  under  the  terms  of  the 
agreement,  and  that  it  was  not  necessary  for  the  validity 
of  ihe  notice  that  it  should  be  a  notice  to  terminate  the 
tenancy  on  one  of  the  quarter  days  named. 

Appeal  by  the  plaintiff  fr^ui  a  deoision  of  his 
Honour  Sir  Horati.)  Lloyd,  sitting  at  th»)  Wrexham 
County  Oourt. 

The  action  was  brought  by  F.  W.  SoameB,  trading 
as  F.  W.  Soaoaes  &  uo.,  a  bre«er,  at  Wrexbatu, 
against  the  defend«nts,  who  were  tenants  of  a  public- 
house  in  Churoh-road,  Southsea,  Bsreham,  Denbigh- 
shire, an^  the  question  was  whether  a  notioe  given 
by  the  plaintiff  to  the  deft-ndants  to  quit  the  sa'd 
licensed  premises  were  valid  or  not. 

The  agreementof  tenancy  was  from  the  1st  of  May, 
1895,  '*  at  the  yearly  rental  of  £40,  payable  by  equal 
paymeots  every  three  months  in  advance  if  required, 
on  the  Ist  day  of  May,  the  1st  d^y  of  August,  the 
1st  day  of  Novemter,  and  tbe  Ist  day  of  February 
iu  each  year,  the  first  payment  being  due  and  pay- 
able on  the  Ist  day  of  May,  subject  to  three  months* 
notioe  on  either  side  at  any  time  to  terminate  the 
agreement." 

The  plaintiff  gave  notioe  in  writing  to  the  defend- 
ants to  quit  on  the  24th  of  January,  1901,  and  to  deliver 
up  to  him  or  his  asstgns  the  premises  on  the  25th  of 
April. 

For  the  defendant  the  point  was  taken  that  the 
notioe  was  bad,  as  to  be  valid  it  must  end  on  one  of 
the  quarter  days  mentioned  in  the  agreement  when 
rent  was  payable.  The  county  oourt  judge  held  that 
the  notioe  was  not  sufficiently  clear  and  explicit  as  an 
«xpresi  stipulation  for  a  notice  expiring  at  any  time, 
and  he  accordingly  entered  judgment  for  the 
defendants. 

The  plaintiff  thereupon  appealed  on  the  ground 
that  the  learned  judge  was  wrong  in  law  in  deciding 
tbat  the  notice  to  quit  tbe  premises  on  the  25th  ot 
April,  1901,  was  invalid. 

Bryn  Roberts,  for  the  plaintiff. — The  landlord  is  en- 
titled to  determine  the  agreement  by  giviog  three 
months'  notice  at  any  time.  In  the  lease  the  words 
**  at  any  time  "  are  much  more  explicit  than  were  the 
words  in  Kemp  v.  Derrett,  3  Oamp.  510,  where  the 
tenant  was  *' always  to  be  subject  to  quit  at  three 
months'  notice,"  and  are  indistiuKuithable  from  the 
wor*l8  used  in  Bridges  v.  Potts,  17  C.  B.  N.  S.  314,  33 
L.  J  C.  P.  338.  Where  in  an  agreement  for  a  lease 
of  iron  mines  for  twenty-one  years  it  was  agreed  that 
the  lessee  was  to  be  at  liberty  at  *'  any  time  thereafter 
to  terminate  the  agreement  for  lease  "  by  giving  six 
months*  notice  of  his  intention  to  do  so:  see  also 
Doe  d.  King  v.  GrafUm,  18  Q.  B.  496,  21  L.  J.  Q.  B. 
276,  16  Jur.  833. 

EUis  QriffUhs  and  Samuel  Moss,  for  the  defendant. — 
We  submit  that  on  the  true  construe  ion  of  the  clause 
in  this  agreement  the  notice  is  bad.  It  expressly 
gives  the  dates  upon  which  rent  is  payable  and  says 
the  tenancy  may  be  terminated  by  ei&er  party  giving 
thr^e  months'  notice.  But  there  are  no  words  that 
point  to  such  a  nutice  expiring  at  any  time  other 
than  on  one  of  the  days  upon  which  rent  is  payable. 
The  learned  judge  based  his  decision  on  Kemp  v. 
Derrett,  and  his  decision  ought  to  be  supported. 

Lord  Alyebstone,  L.C.  J.— In  this  case  the  learned 
ooimty  court  judge  has  decided  that  a  notice  to  quit 
on  the  25ih  of  April,  1901,  given  to  the  tenant  by  the 
landlord  on  the  24th  of  January,  1901,  was  a  bad 
notice,  because  it  did  not  expire  on  one  of  the  quarter 
days  on  ivhich  rent  was  payable.  The  lease  expressly 
states  that  rent  is  to  be  payable  on  the  1st  of  May, 
the  1st  of  August,  the  1st  of  November,  and  the  1st 
of  February  in  eadi  year.    There  is  no  magic  in  these 


particular  days,  they  are  not  reoogoized  as  quarter 
days  in  Denbighshire,  at  any  rate  no  argument  has 
bf  en  addressed  to  us  to  show  that  in  that  part  of  the 
country  they  were  customary  quarter  d«y8  upon 
which  tenancies  utudly  changed,  and  therefore  we 
have  not  to  consider  what  effect  evidence  of  such  a 
CDstom  might  have  on  the  minds  of  the  parties.  All 
we  have  to  do  is  to  construe  the  plain  words  of  the 
contract  itself.  It  seems  to  me  that  we  ought  to 
give  the  words  "  subject  to  a  three  months*  notioe  on 
either  side  at  any  time  to  terminate  this  agreement " 
their  ordinary  natural  meaning,  and  read  in  that 
light  the  notice  must  be  oonsidared  a  good  notioe. 
There  are,  no  doubt,  cases  where  the  oourt  might 
come  to  the  oondueion  looking  at  the  other  clauses  in 
an  agreement  and  the  surrounding  circumstances, 
that  it  was  only  intended  to  be  a  three  months'  notioe 
which  should  expire  either  at  the  date  when  the 
tenancy  commenced  or  upon  any  usual  or  oustomiiy 
quarter  day;  but  in  this  case  we  think  the  fair 
deduction  from  the  authorities  is  that  where  there  is 
no  f xpress  stipulation,  which  proves  or  from  which  it 
can  be  implied  that  a  yearly  tenancy  is  created— if 
the  parties  had  contracted  that  a  tenant  might  quit  or 
be  dispossesied  at  the  end  of  any  given  notice,  there  ii 
no  reason  why  they  should  not  contract  upon  those 
terms,  and  if  that  appears  to  be  the  natural  meaning 
of  the  words  effect  should  not  be  given' to  them. 

In  this  case  we  have  not  been  told  of  any  partionlar 
reason  why  the  teaaucy  should  be  determined  on  one 
of  tiie  four  days  that  are  mentioned  as  days  when  rent 
became  due  and  payable. 

I  think,  therefore,  we  ought  dearly  to  come  to  the 
oondusion  that  this  was  a  tenancy  to  let  at  so  mucli 
a  year  subject  to  three  months*  notice  to  determine  it 
given  by  either  side  at  any  time. 

The  county  court  judge  ought,  therefore,  in  my 
opinion,  to  have  held  that  the  agreement  was  subject 
ti  such  a  notice  as  I  have  just  indicated.  The  notioe 
to  quit  on  the  25th  of  April,  1901,  is  therefore  a  valid 
notice,  and  this  appeal  succeeds. 

DARLiNa,  J. — I  concur. 

Channell,  J. — I  also  agree  that  this  appeal  most 
be  allowed.  I  only  desire  to  say  that  in  my  opinion 
it  seems  quite  impossible  to  give  any  kneaning  to  the 
words  *'  at  any  time  "  except  that  which  this  conrt 
has  arrived  at. 

So^citors,  Booke  A  Son,  for  IF.  Wynn-Effans, 
Wrexham;  Busk  &  Co»,  for  8.  P.  Devon,  Wrexkam. 
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(L  rd  Alverstone,  L.C.J.,  and 

Darling  and  Channell,  JJ.) 

Gk)ODRiOH  V,  Town  Clbbk  of  GancsBY.  (a.) 

Election  la'o — Registration — Parliamentary  franckiie^ 
Misdescription  in  list — Declaration  for  correcting - 
Power  of  revising  barrister  to  amend — Parliamentary 
and  Municipal  Registration  Act,  1878  (41  <fe  42  Vid^ 
c.  26;,  6.  24. 

Where  a  voter  has  made  a  statutory  dedarcUion  undff 
section  24  of  the  Parliamentary  and  Municipal  Registra 
tion  Act,  1878.  in  order  to  correct  an  erroneous  descrip- 
tion on  the  list  of  voters  of  the  nature  of  his  qwdificaticn 
and  the  description  of  his  qualifying  premises,  the 
revising  barrister  ought  to  amend  the  list  by  making  <^ 
necessary  corrections. 

Foskett  V.  Kaufman,  34  W.  R.  90,  16  Q.  B.  D,  279, 
applied. 

(a.)  Beported  by  £.  G.  Stillwjell,  Esq.,  Banister* 

at-LaW. 
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GtooDBiOH  V,  Town  Clirk  of  Grimsby. 


High  Court. 


Iiopd  V.  Pox,  [1892]  1  Q.B.  199,  40  W.  R.  Dig.  165, 
dutingiiiahed. 

Case  staged  by  the  revising  barrister  appoioted  to 
revise  the  list  of  voters  for  the  borough  of  Great 
Grimsbj. 

On  Uie  24 <h  of  September^  1901,  the  name  of 
Bob>^rt  Mitchell  was  duly  objected  to.  The  said 
name  appeared  on  the  overseers'  list  of  '*  oo(mpi*'rs," 
division  1,  for  a  "dwelliog-house"  at  84,  ¥^tkin- 
sirret,  and  t  >e  objection  was  that  he  had  not  ooon- 
pied  the  said  premises  for  the  fuU  twelve  months 
prior  to  the  15th  of  July  last  The  objection  was 
admittftd  to  be  good  and  was  hdd  so  by  the  revisiag 
barrister,  and  the  name  was  expuoged  from  tbe  list. 
A  "statutory  declaration  for  correcting  misdescrip- 
tion in  list  "  had  bsen  duly  filed  with  the  town 
derk  prior  to  the  5th  of  Mptember,  of  which  the 
following  is  a  copy: 

"  Dedaratiun  for  correcting  misdescription  in  luU 

'<  I,  Bobert  Mitchell,  of  No.  84,  Watldn-street,  in 
the  parish  of  Great  Grimsby,  in  th<»  Parliamentary 
borough  of  Great  Grimsby,  and  in  the  munidpai 
borough  oif  QteeA  Grimsby,  do  solemnly  and  sincerely 
declare  as  follows : 

*'  (1)  I  ftm  the  person  referred  to  in  Divisioir  1,  in 
Nurth-West  Ward  (Polling-station  No.  1)  of  the 
occupiers'  list  of  Parliamentary  electors  and  burgesses 
made  out  for  the  parish  of  Great  Grimsby  by  an 
entry  as  follows : 


Name  as  described  in 
list 

Piace  of  abode  as  described 
in  list. 

Nature  of  Qualification  as 
<?etcnbedin  List. 

BCitcheU, 
Bobert 

84,  Watkin- 
btreet. 

Dwelling- 
house. 

.9 

o   &( 

"S. 


4« 
P 


84,  Watkin- 
street 


'*  (2)  My  correct  name  and  place  of  abode  and  the 
correct  i>articulars  respecting  my  qualification  are 
and  ought  to  be  stated  for  the  purposes  of  the  register 
of  parliamentary  electors  and  burgesses  for  the  parish 
of  Greal  Grimsby  as  follows : — 


Oorrect 

Naiure  of 

Qualification. 


Yard  and 
^tables. 


Correct 

Description 

of  Qualifying 

Property. 


Back  of  84, 
Watkin- 
street. 


'*  Ddled  this  30th  day  of  August,  1901. 

*'  (Signed)  B.  Mitcheu.. 

**  Made  and  subscribed  before  me  this  30  h  dny  of 
August,  1901. 

*rj.  Fletghxr,  justice  of  the  peace  for  the  borough 
of  Gbeat  Grinsby." 

It  was  proved  to  the  revising  barrister's  satisfaction 


that  the  said  Bobert  Mitchell  had  for  the  whole  of 
the  twcdve  months  prior  to  the  15th  of  July  last 
occupied  the  yard  and  stables  mentioned  in  the 
declaration  adjoining  the  dwelling-house  in  question, 
which  "yard  and  stables"  were  of  the  requisite 
value;  and  it  was  submitted  that  the  revising 
barrister  ought  to  correct  the  list  according  to  the 
suggested  amendment  in  the  declaration,  and 
substitute  '*  yard  and  stables*'  for  the  former  qualifi- 
cation of  '*  dwelling-house." 

The  revising  barrister,  however,  was  of  opinion 
that  in  the  circumstances  of  this  particular  case  the 
declaration  could  not  be  treated  as  the  correction  of  a 
"  miidescription,"  or  that  it  dispensed  with  the 
neoessity  for  a  formal  c-aim  with  its  iocidents  of 
timely  notices  to  oyerseer,  publication  and  possible 
challeoge. 

He  aooordingly  held  the  declaration  to  be 
insufficienti  refused  to  accept  it  as  a  correction  of 
the  former  qualification,  and  expunged  the  name  of 
Bobert  Mitchell  from  the  list  of  occupation  voters. 

From  this  decision  B.  Mitchell,  by  his  authorized 
agent,  appealed. 

Fercival  Hughes,  for  the  appellant. — ^The  declaration 
made  by  Mitchell  was  made  by  virtue  of  section  24  of 
the  Parliameotary  and  Munidpai  Begistration  Act, 
1878,  and  in  the  form  givf  n  as  "  Form  M  "  in  the 
schedole  to  that  Act    Section  24  provides  that  *'  any 
person  who  is  entered  on  any  list  of  voters  for  a 
Parliamentary  borough    .    .    .    and  whose  name  or 
place  of  abode  or  the  nature  of  whose  qualification  or 
the  name  or  situation  of  whose  qualifying  prox)erty  is 
not  correctly  stated  in  such  list,  or  in  respect  of  whom 
there  is  any  other  error  or  omission  in  the  said  list, 
may,  whether  he  has  received  a  notice  of  objection 
or  not,  if  he  thinks  fit,  make  and  subscribe  a  declara- 
tion in  the  form  in  that  behalf  in  the  schedule  to  this 
Act"    The  section  further  provides  that  the  revising 
barrister  shall  receive  the  declaration  as  evidence 
of   the  facts   declared   to,  and  that   the   declara- 
tion shall  be  open  free  of  charge  to  public  icspectioo. 
The  declaration  here  was  quite  sufficient  and  the  re- 
visifg  barrister  ought  to  have  corrected  the  list  and 
substituted    '*yard   and   stables"   for    the    former 
qualification  of    *' dwelling-house."    In    Foekett   ▼. 
Kaufman,  34  W.  B.   90,  16  Q.  B.  D.  279,  the  point 
raised  in  the  present  case  was  not  decided,  as  in  that 
case  no  declaration  had  been  made,  but  it  clearly 
appears  from  the  judgment  of  Lord  Esher,  M.B.  (34 
W.  B.,  at  p.  92),  that  where  there  is  a  declaration  the 
revising  ti&rrister  has  power  to  amend.     The  Judg- 
ment ot  the  court  in  the  case  of  Flani  v.  p9tU,  [1891] 
1  Q.  B.  256,  39  W.  B.  Dig.  142,  supports  this  view. 
As  no  one  appears  for  the  respondent  it  is  perhaps 
right  that  the  attention  of  the  court  should  be  called 
to  the  case  of  Lord  v.  Fox,  [1892]  1  Q.  B.  199,  40  W.  B. 
Dig.  165. 

The  respondent  did  not  appear. 

Lord  Alvsrstonb,  L.0. J.  —  We  are  of  opinion 
that  this  appeal  ought  to^  be  allowed.  The 
nature  of  the  appellant*B  qualification  was  errone- 
ously stated  in  we  overseers'  list  as  *'  dwelling- 
house  "  instead  of  *'  yard  and  stables."  I  thiuk 
that  the  Oourt  of  Appeal  have  decided  that  the 
effect  of  a  declaration  made  hj  virtue  of  section  24  of 
the  Begistration  Act,  1878,  li  to  give  the  reviling 
barrister  power  to  make  corrections  which  he  could 
not  otherwise  make.  It  should  be  noted  that  these 
declarations  when  made  are  exhibited  and  open  to 
public  inspection  free  of  charge.  In  the  case  of 
Foakett  v.  Kaufman  th^re  was  no  declaration,  and  for 
that  reason  the  Ck>urt  of  Appeal  held  that  it  was 
neoessary  ta  affirm  the  decision  of  the  Divisional  Oourt 
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High  Court. 


Goodrich  v.  Town  Clerk  of  Grimsby.— Hall  r.  Michelmorb. 


High  Court. 


Lord  Bsher,  M.B.,  there  says,  referring  to  a  statutory 
declaration :  '*  If  the  voter  acts  under  seotion  24  of  41 
&  42  Yiot.  o.  26,  then  the  reason  for  taking  away  this 
power  of  the  revisiog  barrister  does  not  apply, 
because  this  declaration  must  ba  sent  to  the  clerk  of 
the  ^eaoe  or  town  derk,  as  the  ca«e  may  be,  by  a 
oerfcain  date,  and  the  objector  has  the  power  of  seeing 
that  declaration  and  the  opportuaity  of  inquiring 
whether  the  new  claim  and  tne  declaration  in  supp  )rt 
of  ifc  are  true  or  not>  so  that  he  is  not  taken  by  surprise 
at  the  hearing ;  and  there  is  a  very  good  reason  why  the 
limitation  of  the  revising  barrister's  power  should  not 
take  effect  in  that  case."  The  particular  point  raised 
iu  the  present  case  has,  therefore,  been  decided  by  the 
Court  of  Appeal.  Our  attention  has  very  prop^'rly 
been  called  to  the  case  of  Lord  v.  Fox,  where  Lord 
Coleridge,  L.C.  J.,  referred  to  sub-ssction  13  of  section 
28  of  the  same  Act,  which  says:  '*Nor  shall  the 
revising  barrister  be  at  liberty  to  change  the  descrip- 
tion of  the  qualificstion  as  it  appears  in  any  list, 
except  for  the  purpose  of  more  oleany  and  accurately 
defiaing  the  same";  and  he  exp'e*eed  his  opinion 
that  where  the  tffect  o!  amending  would  be  to  change 
the  description  of  the  qualifloation  by  making  it 
applicable  to  a  list  to  which  it  did  not  apply,  the 
revising  barrister  had  no  power  of  amendment. 

If  that  is  an  authority  against  anytbing  I  have 
said  in  this  case  then  I  t^ink  it  U  inc  insistent  with 
the  case  of  Foaketi  v.  Kaufman,  by  which  we  are 
bound.  But  it  is  important  to  observe  th«t  in  Lord 
V.  Fox  the  point  of  there  being  a  declaration  was  not 
pressed  upon  the  attentim  of  the  court. 

Darling,  J. — I  agree. 

Chankell.  J. — I  also  agree.  We  ezprrss  no 
opinion  whether  the  amendment  could  have  been 
made  if  there  had  been  no  deularation ;  but  when  a 
declaration  can  be  made  under  sectioa  24  of  the  Act 
of  1878  it  hai  the  effect  of  enlarging  the  revieiog 
barrister's  power  of  amendment,  and  he  ought  to 
amend  the  list  in  accordance  with  the  declaration. 

Where  an  amendment  cannot  in  the  ordioary  course 
be  made  without  making;  a  ne  n"  claim,  and  the  time 
for  dcing  so  has  passed,  the  voter  is  allowed  to  correct 
the  omission  on  condition  that  he  makes  a  statutory 
declaration.  That  view  is  supported  by  Foskett  v. 
Kaufman  and  Plant  v.  PoUa,  altbough  it  is  true  that 
the  expressions  of  the  learned  judges  are  only  dicta, 
for  there  was  no  declaration  in  either  of  those  cases. 
Lord  V.  Fox  is  the  only  case  in  which  there  was  a 
declaration.  That  ca«e  was  only  argued  on  one  side, 
and  nothing  was  said  by  the  court  about  the  effect 
of  the  declaration.  Consequently  that  case  does  not 
stand  in  the  way  of  our  decisioo. 

Appeal  allowB'f,  with  co9t8. 

Solicitors-  for  the  appellant,  RoiUh,  Stacey,  &  Castle, 
for  Henry  Thompson  &  Sons,  Grantham, 


K.  B.  Liv.  '\ 

(Lord  Alverstone,  L.C.J.,  and  >  Nov.  8. 

Darling  and  ChannelJ,  JJ.)   ) 

Hall  v.  Michblmore.  (a.) 

Election  law — Registration — Parliamentary  franchise — 
Ifousehol'i  qualification  —  Inhabitant  occupier  as 
owner  or  tenant  — Wife  owner  of  hous9 — Husband 
breadwinner — Rtpresentition  of  the  People  Act,  1867 
(30  <€r  31  Vict.  c.  102),  «.  3. 

A  man  who  lives  with  his  wife  in  a  house  of  which 

(a.}  Reported  by  E.  G.  Stillw£LL,  Esq.,  Barrister- 

at- Law. 


she  is  the  sole  and  separate  owner,  her  name  appearing 
on  the  rate-book  as  the  ovmer  and  his  name  as  the 
occupier t  the  rates  and  all  expenses  of  maintaining  thA 
house  and  household  being  paid  by  the  husband,  is  not,  in 
the  absence  of  any  evidence  of  a  tenancy,  entitled  to  be 
registered  as  a  voter  under  section  3  sub-section  2,  cf  the 
Representation  of  the  People  Act,  1867. 

Case  stated  by  the  revising  barrister  appointed  to 
revise  the  Hit  of  voters  for  the  Torquay  division  of 
the  county  of  Devon. 

George  William  Prideaux  Lvkey  duly  objected  to 
the  Lame  pf  the  appellant,  John  H«ll,  of  13, 
Laburnum-street,  Torquay,  being  retained  in  the 
occupiers'  list  (division  1)  of  the  voters  of  the  said 
county. 

It  was  proved  or  admitted  before  the  revisiog 
barrister  that  the  appellant  resided  with  his  wife  ia  a 
house  of  which  the  latter  was  the  sole  and  separate 
owner,  the  wife's  name  appearing  on  the  rate-book  as 
the  owner,  the  appellant's  name  as  the  occupier,  of 
the  said  house.  The  appellant  was  the  breadwinner, 
the  furniture  in  the  house  belonged  to  him,  the  rates 
and  all  expanses  of  maintaining  the  hou^e  and  hoose- 
hold  were  paid  by  him,  the  wife  having  no  m^cms  of 
support  save  and  except  the  value  of  her  own«-rship  in 
the  said  house.  No  agreement  of  tenancy  had  been 
entered  into  between  th^  appellant  and  his  said  wife, 
nor  hid  any  rent  at  any  time  been  paid  by  him  to  her 
in  respect  of  the  said  premises. 

The  names  of  forty-seven  other  persons,  being 
either  voters  already  upon  the  said  Ibt,  or  claimanti 
to  be  inserted  therein,  whose  names  and  descriptions 
were  set  out  in  the  sch^^dnle  attached  to  the  case 
stated,  were  objected  to  under  similar  circumstances. 

The  revisiog  barrister  decided  upon  the  above  facts 
that  there  was  no  evidence  that  the  appellaot 
occupied  the  qualifying  (iremises  as  owner  or  tenant, 
and  that  therefore  he  was  not  entitled  to  remain  upon 
the  list  of  voters  in  respeat  of  the  qualification  of 
inhabitant  occupier  of  a  dwelling-house;  and  the 
revising  barrister  accordingly  expunged  the  nimes 
of  the  appellant  and  of  forty-five  of  the  sud  forty- 
seven  other  persons  from  the  said  list,  and  disallowed 
the  claims  of  the  other  two  cf  such  forty-f even  said 
persons. 

Due  notice  of  appeal  from  this  decision  was 
given,  and  the  revising  barrister  ordered  the  appeal  ia 
all  the  before-mentioned  cases  to  be  consolidated. 

Percival  Hughes,  for  the  appellant. — ^The  queation 
here  is  whether  the  husband,  the  appellant,  comes 
within  seotion  3  (2)  of  the  Representation  of  the 
People  Act,  1867.  That  sub -section  provides  that  a 
person  is  qualified  to  vote  who  has  on  the  31st  of 
July  in  any  year  been  an  inhabitant  occupier,  as 
owner  or  tenant,  of  any  dwelling-house  during  the 
preceding  twelve  months.  No  question  of  rating 
arises  here  as  the  appellant  is  on  the  rate-b  jok,  and 
i*i  that  respect  this  case  differs  from  other .4.  Where 
the  husband  supports  the  family  and  pays  the  rates 
this  court  should  preinme  a  tenancy.  A  tenancy  at 
will  during  the  qutlifyiog  period  is  sufficient  to  n.w 
a  right  to  a  vote.  In  Loveridge  v.  Oardom,  Smith's 
Beg.  Cas.  186,  there  are  reported  two  c-ises,  Gillo*s 
case  and  Matthews*  case.  The  present  case  differs 
from  QilWs  case.  In  that  case  the  claimant  occupied 
with  his  wife  and  family  a  house  of  which  his  mother 
was  owner  and  in  respect  of  which  she  was  entered  in 
the  rate-book  as  being  the  occupyiag  owner.  In  that 
respect  the  present  case  differs  from  GilWs  case.  lo 
Mattliews*  case  the  son  after  the  death  of  his  father 
continued  to  live  with  his  mother  and  his  wife  and 
family  in  a  house  of  which  his  father  had  been  teoant 
to  the  landlord,  bat  in  respect  of  which  the  mother's 
name  had  been  and  remained  on  the  rate-book.  The  no 


Vel.  L. 


I  J»n  11, 1908.] 


THE  WEEKLY  REPORTER. 


178 


High  Ooubt.       Hall  v.  Michblmobb.-^In  bb  Thb  Subrby  County  Cbiokbt  Club.       High  Court. 


paid  the  reot  to  the  laiidlord  and  the  rates  aT)d  taxes 
and  maintaiDed  the  household  out  of  his  earnings,  but 
his  name  w«s  not  substituted  for  hi?  fathei's  on  the 
rent  book.  Held,  that  there  was  evidence  to  support 
the  revising  banister's  deoision  that  the  son  occupied 
as  tenant ;  and  that  he  was  entitled  to  a  vote. 

The  respondent  did  not  appear. 

Lord  Alybrstonb  L.C.  J.— We  do  not  think  it  ia 

nible  to  reverse  the  revision  barrister's  decision. 
)ems  tome  that  the  case  i-i  a  fortiori  as  compared 
with  the  faotj  in  OiUo*8  c<ue.  In  that  esse  Lord*  Bus- 
sell  of  KtJlowen,  L  C.J.,  aud  my  brothers  Grantham 
and  Wright,  JJ.,  decided  that  where  a  son  was  living 
with  his  mother  and  was  the  breadwinner  and  thf-re 
was  no  evidence  of  a  tenancy,  or  facts  from  which  a 
tenancy  could  be  presumed,  thfre  was  no  proper 
qualification.  lo  Matthews*  case,  where  the  claimant 
was  occupying  a  house,  t^  ere  being  a  third  per«on — 
namely,  the  landlord,  the  revising  barrister  came 
to  the  conolusion  that  the  claimant's  occupation 
could  only  be  justified  on  the  basis  of  some  tenancy, 
and  that  there  was  evidence  from  which  he  could  infer 
a  tenancy. 

In  the  present  case  the  house  is  the  property  of  the 
appellant  s  wife,  and  the  appellant  lives  th«-re  with 
her.  No  agreement  of  tenancy  had  been  entered  into 
between  them,  nrr  had  rent  at  any  time  been  paid  by 
tiie  appellant  to  his  wife  in  respect  of  the  premises. 
Oa  these  facts  it  would  be  quite  impossible  for  us  to 
overrule  tbe  revising  barrister's  decision— viz.,  that 
there  were  no  facts  sufficient  to  justify  him  in  holding 
that  the  appellant  was  an  inhabitant  occupier  of  a 
dwelling-houBe  as  owner  or  tenant.  Therefore  the 
appeal  must  be  dismissed. 

Dablino,  J. — I  am  of  the  same  opinion. 

Ceaksvll,  J. — I  am  also  of  the  same  opinion.  I 
should  think  there  may  be  cases  where,  without  any 
rent  being  x>aid,  or  without  any  express  agreement 
being  entered  into,  you  have  to  account  for  the 
occupation  of  a  person  whom  you  find  on  the  premises, 
and  you  may  then  infer  that  the  person  occupies  as 
tenant  at  will  in  some  way  or  other ;  but  nothing  of 
that  sort  arises  when  you  can  account  for  the  occupa- 
tion. In  the  present  case  you  oan  account  for  the 
occupation.  The  appellant  « ccupies  the  house,  and  is 
living  there  with  his  wife,  because  she  is  i^e  owner 
of  it.  These  circumstances  absolat^'ly  negative  any 
inference  which  m^'ght  have  arisen  otherwise  on 
account  of  your  not  being  able  to  account  for  his 
presence  there  without  holding  that  he  was  a  tenant 
at  will. 

Appeal  diBmissed. 

Solicitors  for  app-^lla  t.  Brooks,  JenkinSy  &  Co* 


/v      ^    ^*^^i>?ir  TT  \  i  May  9,  10,  1901. 

(Kennedy  and  FhiUimore,  JJ.)/        ' 

In  re  Thb  Subbey  County  Cbickbt  Club,  (a.) 

Revenue —  Corporation — Duty  —  Beal  property —  Cricket 
ground — Principle  of  assessment — **  Annual  value** — 
Customs  and  Inland  Revenue  Act,  1885  (48  <&  49  Vict, 
c.  51).  s.  11. 

The  Surrey  County  Cricket  Club,  an  unincorporated 
hody.  were  lessees  of  the  Kennington  Oval  Cricket  Ground, 
Farts  of  the  property  comprised  in  the  Uase  were  under- 
let  by  the  dub^  but  the  rest  was  in  their  possession.     The 

(a.)  Beported  by  B.  G.  Stillw£LL,  Esq.,  Barrister- 

at-Law. 


club  had  also  certain  investments  of  siock  from  which  they 
received  income.  The  other  receipts  of  the  club  were 
members*  subscriptions^  gate-moneys,  and  other  payments 
received  from  the  public  for  viewing  cricket  and  other 
matches  played  on  the  ground. 

Heldt  that  the  gate-money  and  other  payments  received 
from  the  public  are  not  **  annual  value,  income,  or 
profits  of  the  property**  within  section  11  of  tJie  Customs 
and  Inland  Revenue  Act,  1885,  and  that,  for  the  pur- 
poses of  assessment  to  duty  under  section  11,  the  **  aimtuil 
value**  of  the  real  properly  of  the  club  should  be  ascer- 
tained on  the  basis  of  assessments  to  income  tax  under 
Schedule  A  of  the  Income  Tax  Act.  1842.  subject  to 
deductions  for  repairs  and  ground-rent;  and^  further, 
that  in  resjiect  of  income  derived  from  stocks,  the  club 
should  bs  assessed  under  Schedule  C,  and  iii  respect  of 
their  income  from  land  under  Schedule  B. 

In  this  cafe  a  petition  by  way  of  appeal  was 
presented  by  Charles  William  Alcock,  of  the  Surrey 
Cricket  Club,  Kennington  Oval,  in  the  couiity  of 
London,  the  secretary  of  the  Surrey  County  Cricket 
Club,  for  and  on  behalf  of  the  said  clab. 

The  petition  was  against  an  assessment  of  duty 
under  Part  II.  of  the  Customs  and  luland  Bevenue 
Act,  1885,  made  by  the  Commidsioners  of  Inland 
Bevenue  on  property  of  the  Surrey  County  Cricket 
Club. 

The  Surrey  County  Cricket  Club  is  an  unincorporated 
body,  and  is  governed  by  lules,  to  a  priuted  copy  of 
which  the  appellant  craves  leave  to  refer. 

The  club  is  lessee  of  tbe  ground  known  as  the 
Kennington  Oval  at  a  rent  of  £750  per  annum  (the 
lessee  paying  all  rates  and  taxes).  Certain  parts  of 
the  property  comprised  in  the  said  lease  are  underlt-t 
by  the  club,  and  the  rents  received  on  these  under- 
lettings  are  stated  in  the  revenue  account  hereinafter 
set  forth  under  the  head  of  **  Bents  received.*'  The 
rest  of  the  ground  is  in  hand  and  in  possession  of  the 
club.  The  dub  has  also  certain  investments  of  stocks 
the  income  of  which  appears  in  the  said  revenue 
account. 

The  only  other  receipts  of  the  club  are  (first)  the 
subscriptions  and  entrance  fees  paid  by  members  of 
the  club,  and  (secondly)  gate-moneys  and  other 
payments  received  from  the  f>ublic  for  viewing  the 
cricket  and  oth^r  matches  played  from  time  to  time 
on  the  ground. 

Except  as  hereinbefore  stated  the  dub  has  no 
property  real  or  personal. 

The  following  is  a  copy  of  the  revenue  account  of 
the  club  for  the  year  ended  the  31st  of  December, 
1898,  as  printed  and  issued  to  the  members.  [The 
revenue  account  of  the  club  for  the  year  ending 
the  31st  of  December,  1898,  W4S  here  set  out.  It 
showed  a  surplus  balance  of  receipts  over  expensts  of 
£3.735  3s.  7d.] 

Having  been  furnished  with  the  said  revenue  ac- 
count the  Commissioners  of  Inland  Bevenue  assessed 
the  duty  payable  by  the  dub  undc  Part  II  of  the 
Customs  and  Inland  Bevenue  Act,  1885,  in  rcspeot  of 
property  bdongiog  to  the  club  during  the  year 
ending  the  5th  of  April,  1900,  at  £102  18s.  61,  being 
5  per  cent,  on  £2,058  9s.  Id.  The  petitioner  submitted 
that  this  sum  of  £2,058  9s.  Id.  was  very  largdy  in 
excess  of  the  amount  in  respect  of  which  the  club  is 
properly  chargeable  with  duty.  The  said  com- 
missioners by  notice  of  charge  dated  the  11th  of 
May,  1900.  demanded  payment  of  the  said  sum  of 
£102  18s.  6d. 

The  commissionors   together  with  the  said  notice 

of  charge  forwarded  an  aooount  showing  in  detail 

ho«7  the  assessment  so  made  by  them  was  arrived  at. 

The  following  is  a  copy  of  the  account  so  made  out 

^by  the  oommissioners :— 
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Corporation  Duty,   1899-1900.— f 

3URREY  County  | 

Cricket  Club. 

Eeceipts. 

£        9. 

d. 

Bent  of  the  Sorrey  Tavern 

...      300    0 

0 

,»      Oae  and  All  Cricket  Club 

28    0 

0 

,»      Surrey  Bioyole  Ciab 

25    0 

0 

, ,      South  London  Harriers . . . 

20    0 

0 

y»      Printers    ..•        ... 

...       157  10 

0 

StMids        ...        ...        ...        ... 

...   1.129  14 

6 

Gate-money          

...   6,325  18 

0 

7,986    2 

6 

Interest  on  Inyestments...  £151  18 

2 

Deposit  loterest Nil 

—        151  18 

2 

Gross  Assessable  iDCome 

•Ki J»  •  J 

...  £8  138    0 

8 

Match  Expenses,  as  par  aooonot  foryrar  £       s.  d. 

ended  3 Ist  December,  1898 3,650    4    1 

General  Expenses— 

Secretary's  Salary        400    0    0 

CJerks      107     1     4 

Office  Wages     35    3    9 

Cricket  Inatructor's  Sdlary     150    0    0 

Printing  and  Stationery         290    5     1 

Po8tag«-s  and  Telegrams         76  11     6 

Law  Costs          30  14  11 

Accountants       169    4    0 

Telephone          22    0    0 

Saodries 67     4  10 

Ground  Bxpenset,  as  per  account  for 

year  ended  3ittt  Ddceuiber,  1898       ...  3,811  18    5 


£8.810    7  11 


Total  receipts  (including  subscriptions),  £14,3 16 1 7s.  8d. 
Proporti(m  of  assessable  inco  ue  to  total  receipt  — 

8  138 

•'y  i4!3i6  "^y  ^**'  ^^  *  ^^* 

thert^fore  }tbs  of  admissible  deductions  to  be  allowed. 
Deductions  admissible,  viz  —  £      s.  d        £       ».  d. 

fths  of    8,810     7  11     5,034  10     3 
,,    in  full — 

Bent,  (Ground       ...      750    0    0 
InsurAnce  ...        ...      .436 

Batrs  i2d7  10    4 

Bvnt,61  TneO?ai  33    6    8 

1,045    0    6 


Total  deduottonf 


...  £6  079  10    9 


£  s.  d. 
Gross  Asseisable  Income...  8,138  0  8 
Lejs  Deduotious   : 6  079  10    9 


Net  amount  assessed...  £2.058    9  11 

Duty  at  5  per  pent. ...      £102  18    6 

The  following  is  a  summary  of  the  account 
submitted  to  the  c  inrt  by  the  club  and  shows  the 
principle  upon  which  the  club  contended  they  ought 
to  be  assessed: 

Club*s  Account. 
Corporation  Duty.—Assessment,  1899-1900,  based 
upon  the  published  accounts  to  the  31st  of  December, 
1898. 
Assessment,  1898,  Schedule  A :  £     s.   d. 

Building  (gross)  1,000    0    0 

Lsnd        400    0    0 

Bent  reoeiyed  (Tayern) 300    0    0 

Inoome  rec6i?ei  from  iuTestmeots  in 
Stocks 151  18    2 


D  duc^ions:  £    s.   d. 

Ground-rent        750    0    0 

Interest  on  mortgage  of 

lease      65    7    5 

Bepairs.  10  p»r  cent,  on 

£1,400        (the       gross 

annual    values    of    the 

baildiog  and  land)      ...     140    0    0 


£    s.    d. 


955     7    5 
£896  10    9 


FiVe  per  cent,  on  £896  IOj.  9i.  is  £44  16i.  41. 

Pursutnt  to  section  50  of  the  Succession  Duty  Act, 
1853,  the  petitiooer,  on  btihalf  of  the  club,  duly  gave 
notice  of  intention  to  appeal  against  such  assessmoit, 
and  fumi«hed  to  the  commissioners  the  following 
statement  of  the  grounds  of  sppeal — ^riz. : 

1.  The  assessment  ought  to  be  made  and  made  only 
on  the  net  annual  yaIuc  of  the  property  of  the  club  in 
hand  and  on  the  net  income  of  propprty  let  and  of 
invesi'ments. 

2.  The  gate-money  and  the  receipts  at  the  OysI  are 
not  annual  yhIu^,  income,  or  profits  of  real  or  pergonal 
propert7  belonging  to  the  club  within  the  meaniog  of 
the  Act  48  &  49  Vict.  c.  51. 

3.  If  (which  the  appellants  deny)  the  receipts  at  the 
Oval  are  as  such  subject  to  taxation  under  the  Act, 
the  items  a  proportion  of  which  are  allowed  as 
deductions  under  the  heads  of  "match  expenses," 
** ground  expeoses,"  and  *' general  expenses*'  ought 
severally  to  be  allowed  in  full,  and  not  merely  such 
a  proportion  thereof  as  the  so  called  "assesfaUe 
income"  bears  to  the  totsl  receipts  of  the  dub,  in- 
cluding subsdiptions. 

4.  The  assessment  is  wrong  in  principle  and  alio  in 
detail,  and  the  amount  assessed  is  very  largely  in 
excess  of  the  amount  in  respect  of  which  the  appellants 
are  properly  chargeable  with  duty  under  the  said  Act. 

The  duty  has  not  been  paid. 

The  petition  prayed : 

Tliat  it  might  be  declared  that  the  assessment  of 
duty  ou  the  said  club  under  the  said  Acts  ought  to  be 
made  onl^  on  the  net  annual  value  of  the  property  of 
the  club  in  hand  and  on  the  net  inoome  of  property 
actually  let  and  of  investments  belonging  to  the  dub. 

And  that  the  ^te-money  and  other  ptyments 
received  at  the  0?al  as  hereinbefore  mentioned  are 
not  annual  value,  inoome,  or  profits  of  real  or  personal 
property  belonging  to  the  club  within  the  meaning  of 
the  said  Act. 

Or  if  it  should  be  held  that  the  said  receipts  at  the 
Oval  are  subject  to  taxation  under  the  said  Act  that 
it  might  be  dedaiedtbat  the  several  item#,  part  only 
of  which  in  proportion  to  the  total  receipts  of  the 
club  including  subscriptions  and  fntranoe  fees  of 
members  had  been  aUowed  by  the  commissioners  as 
deductions  under  the  beads  of  *'  match  expenses," 
*<  ground  expenses,"  and  "general  expenses" 
respectively,  u^d  a  proportion  of  the  establishment 
charges  ought  to  be  allowed  in  full,  or  that  it  might 
be  declared  what  deductions  ought  severally  to  hs 
allowed  in  respect  thereof. 

And  that  it  might  be  ascertained  and  dedared  what 
is  the  amount  in  respect  of  which  the  dub  is  properly 
chargeable  with  duty  under  the  said  Act,  and  that 
for  that  purpose  all  necessary  and  propfr  inquiries 
might  be  made,  directions  given,  and  aocouats  taken. 

A,  T,  Lawranoe,  K,C.  ( Vdughan  Hawkins  with  hio)), 
for  the  petitioner. 

Sir  Edward  Careon,  8,0.,  and  8.  A.  T.  RowlaU,  for 
the  Crown. 


The  arguments  of  oounsd  sufficiently  appear  in  the 
£1,851  18    2  ]  following  judgments. 
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HioH  Court. 


The  following  otsei  were  referred  to :  The  Duke  of 
Norfolk  Y.  Lamanme,  38  W.  B.  382,  24  a  B.  D.  485  ; 
Dohba  Y.  Grand  Junction  Waterworki,  32  W.  B.  433, 
9  App.  CSm.  49. 

ExNinsDY,  J. — ^npon  the  whole  I  am  in  faYonr  of 
the  petitioner  in  this  case.  It  is  not,  to  my  mind,  a 
mat&r  free  from  doubt,  beoauae  it  would  unquestion- 
ably haYO  been  Yery  easy  to  say  in  the  Acfc  itself  that 
witii  regard  to  real  property  duty  was  to  be  paid  at 
ths  rate  of  5  per  cent,  upon  the  annual  Yalue  accord- 
ing to  Sdiedule  A  if  the  jEjsgislature  had  so  intended. 
That  not  haYing  been  said  one  credits  the  Legislature 
with  haYing  had,  for  good  reasons  perhaps,  some 
different  intention. 

It  if  contended  for  the  Grown  that  what  ought  to 
be  got  at  is  the  annual  Yalue  of  the  cluVs  property 
having  regard  to  what  is  actually  earned  from  thi« 
property  during  the  year.    It  is  undoubtedly  im- 
portant if  you  come  to  deal  with  these  things  upon 
principle,  that  both  in  taxation  and  in  rating  matters 
one  sometioDes  must,  in  order  to  maintain  a  principle, 
whaoh  shall  be  of  general  application  for  the  benefit 
aUke  of  the  Crown  and  the  subject,  adopt  a  rule  which 
shall  in  its  working  come  as  nearly  as  you  can  get  to 
the  intention  of  the  Legislature  in  taxing  the  person 
who  has  to  pay ;  and  on  the  whole  I  thmk  it  comes 
much  nearer  to  effecting  the  real  purpose  of  section  11 
of  the  Customs  and  Liland  BcYcnue  Act,  1885,  to 
adopt  the  principle  upon  which  the  club  ask  to  be 
taied  in  this  particular  case.    As  regards  their  real 
property  the  dub  take  as  the  basis  of  taxation  the 
property  tax  asseismAnt  under  Schedule  A  of  the 
Income  Tax  Acts.  .They  put  the  gross  estimated 
▼aloe  of  the  building  at  £1,000  and  of  the  land  at 
£400,  and  they  add  the  sum  of  £300  which  they 
receive  as  rent  in  respect  of  the  tavern.    And  in 
addition  to  that  they  add  the  income  derived  from 
tl>eir  personal  proper^  as  set  out  in  the  scheme  which 
they  put  forward  as  the  right  scheme  for  taxation. 
They  say  they   are   entitled   by   the  later   words 
of  the  section  to  a  deduction  from  what  you  may 
call    the   basis    to    be   found   in   Schedule    A,    a 
deduction     in     respect     of     necessary     outgoirgs, 
iodlading   the   receiver's   remuneration,    and   costs, 
charges,  and   expenses    x^^perly   incurred    in    the 
manvgement  of  the  property.    I  confess  it  seemed  to 
nie  at  first  as  if  making  that  kind  of  claim  was 
impel  illing  the  Yiew  which  they  wished  to  be  taken 
with  regara  to  the  applicability  of  Schedule  A  as  the 
hasit  of  taxation ;   but  Mr.  Lawranoe  has,  I  think, 
satisfied  me  that  there  is   nothing  inconsistent   in 
taking  the  words  "  properly  incurred  in  the  maoage- 
ment  of  such  pro^rty"  as  applying  to  expenses, 
ooits.  and  charges  which   have  Man   or   may    be 
properl?  incurred  in  the  management  of  the  property. 
I  think  there  is  a  good  reason  for  that  view  because 
in  the  ca«e  of  property  being  actually  in  the  possession 
of  the  person  who  is  taxed  thofe  costs,  charges,  and 
sxpenaes  most  b-«  treated,  in  a  sense,  as  misters  of 
estimate— jost  ai  in  getting  at  what  the  hypothetical 
tenant  woold  give  you  treat  as  a  matter  of  estimate 
the  oslculation  for  the  purpose  of  taxation  under 
Schedule  A.    The  difi&culty  of   adopting   any  other 
plan  is  this,  that  as  is  illustrated  by  the  present  case, 
the  Grown  have  to  say,  in  getting  at  the  annual  value 
of  real  properW  you  ought  to  look  unquestionably 
at  the  use  to  which  that  property  is  actually  put  by 
the  person  who  is  sought  to  be  taxed  under  section  11. 
It  is  true  the  bmd  here  is  used  for  a  business  trans- 
action ;  it  is  used  for  the  purpoBes  of  a  dub  for  social 
enjoyment  and  also  for  earning  gate-money  which 
goJBs to  maintain  the  dub;   expenses  are  incurred  in 
T»latioQ  to  what  one  may  call  business  matters — the 
C^ettiog  up  of  matches   and    the  payment   of   the 


players,  and  so  on,  and  a  large  sum  of  money  in 
respect  of  members'  subscriptions  is  brought  into  the 
fimds  of  the  dub. 

I  do  not  see  how  you  can  separate  the  annual  value  of 
the  property,  or  if  you  like  the  income  and  profits  of 
the  property,  from  the  annual  value,  income,  or 
profits  of  tiie  undertaking  carried  on  on  the  property : 
in  other  words,  from  the  mana^ment  of  the  proper^, 
as  it  is  used,  with  such  an  item  or  dement  as  the 
members*  subscriptions,  which  the  Grown  admit 
cannot  be  taxed.  It  must  be  remembered  that  the 
dub  is  payinsr  income  tax  in  the  usual  way  under 
Schedule  D.  Wbat  they  are  now  here  asked  to  pay  is  a 
duty  imposed  by  Parliament  because  thcY  escspe 
liability  to  probate,  legacy,  or  succession  auty.  It 
would  be  therefore  unfair,  if  they  have  been  taxed  in 
respect  of  income  under  Sohedole  D,  to  bring  at  all 
into  a  tax  upon  the  property  anything  which  is  in  the 
nature  of  income,  and  so  oharire  them,  as  it  were, 
twice  over,  once  under  Schedole  D  of  the  Income  Tax 
Act,'  and  again  under  this  section  of  the  Customs  and 
Inland  Bevenue  Act,  1885.  And,  further,  upon  the 
face  of  the  account  which  is  presented  by  the  com- 
missioners, and  upon  which  the  Crown  asks  us  to  act, 
there  arises  this  question  of  subscriptions.  The 
Solidfcor-GKaneral,  with  perfect  frankness,  has,  from 
the  first)  admitted  that  the  question  is  dealt  with  in 
the  account  upon  a  prhidple  whidi  rests  upon  no 
prindfde  or  rule  which  cotdd  be  generally  applied. 

My  reading  of  section  11  is  this :  I  think  the  tax 
as  to  real  property  was  intended  to  be  levied  upon 
the  annual  value.  '*  Aimual  value  "  is  a  term  which 
has  already  got  an  understood  meaning  in  revenue 
and  taxing  Acts  with  regard  to  real  property,  and  I 
thiok  that  the  term  *' annual  value"  ought  to  be 
taken  to  mean  substantially  annual  value  as  assessed 
under  Schedule  A.  Bat  it  may  be  that  a  portion  of 
this  property  is  personal  property.  You  then  want 
to  get  at  something  whicu  annuuly  accrues  to  the 
body  taxed  from  that  kind  of  property.  If  there  is  a 
regular  periodical  return,  that  would  be  covered  by 
the  term  ''income,"  which  is  intended  to  rdate  to 
personal  property  as  "  annual  value  "  relates  to  real 
property  ;  but  there  may  be  gains  from  personal  pro- 
perty which  cannot  properly  be  callea  "  income." 
The  word  ''profits,"  however,  is  more  generaL^  It 
covers  all  these  inddental  advantages  of  a  pecuniary 
kind  whidi  &ay  come  from  person^  property,  and,  it 
they  do  come,  are  intended  to  be  subject  to  the 
doty  which  this  section  imposes.  I  think,  therefore, 
that  substantidly  the  scheme  which  is  proposed  by 
the  dub  is  the  right  one  to  adopt,  charging  the  realty 
in  accordance  with  the  assessment  under  Schedule  A 
as  ant>iiftl  value,  and  subject  to  a  deduction  of  some 
sort  in  respect  of  the  words  at  the  dose  of  the  section. 
The  deduction  here  is  10  per  cent.,  which  seems  fair. 
Then  the  personal  property  ahould  be  charged,  as  it  is 
here,  in  respect  of  income  witli  5  per  cent,  as  in  the 
dub*s  scheme.  Therefore  upon  the  whole  I  think  the 
petitioner  is  entitled  to  succeed. 

Fhilumobe,  J. — I  am  of  the  same  opinion.  I 
think  that,  assuming  the  figures  giYcnby  the  dub  are 
correct,  and  asstmiing  that  the  Grown  does  not  claim 
any  special  rate  for  repairs,  the  scheme  tendered  by  it 
is  right  This  is  a  question  of  cor^ratton  duty, 
which  is  made  analogous  to  or  substitnted  for  tne 
death  duties;  it  is  a  tax  or  toll  which  the  corporation 
pavs  for  the  privilege  of  living;  and  just  as  the 
livmg  man,  while  he  is  alive,  if  he  is  a  landowner, 
pays  imder  Schedule  A ;  if  he  Is  an  oocapier  of  landi, 
imder  Sdiedule  B ;  if  he  is  a  recdver  of  mcome  from 
stocln,  under  Schedule  0 ;  if  he  carries  on  a  business, 
imder  Schedule  D ;  aiui  if  he  fulfils  all  those  con- 
ditions, pays  under  idl  four;   so  the  corporation,  in 
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addition  to  this  toll  for  the  privilege  of  living,  p%ys 
that  which  every  living  person  pays ;  and  e?ery  un- 
incorporated association  is  in  the  sameposition — ^it  pays 
nnderSohedales  A,  B,  0,  and  D  if  it  has  income  derivable 
from  those  sources.  Then  in  addition  to  the  in  come  tvz 
there  arises  this  5  per  cent.  Now  I  can  see  no  logical 
halting-place  for  the  contention  of  the  commissionen 
short  of  sa3riDg  that  a  portion  of  tiie  tea,  which  the 
club  pays  under  Schedule  D  is  to  be  levied  over 
again  upon  them  as  corporation  duty — i.e.,  they  are 
to  pay  income  tax  under  Schedule  D,  then  they  ar'^ 
to  pay  5  per  cent,  on  their  income  derived  from  the 
occupation  of  land  in  addition.  Now  that  must  be 
wrong,  and  I  think  the  Solicitor-General  so  admitted, 
but  I  see  no  logical  halting-place  between  that  and 
the  contention  of  the  petitioners.  The  contention 
for  the  club  is  that  in  respect  of  their  income  from 
stocks  the  assessment  ought  to  be  under  Schedule  C, 
and  in  respect  of  their  income  from  land  under 
Schedule  B. 

Now  I  entirely  agree  with  my  learned  brother  th<»t 
the  words  "  annual  value  "  in  this  Act  must  be  taken 
to  have  been  intended  to  mean  the  same  t&ing  as  in 
the  other  taxing  Acts ;  and  it  is  only  reasonable  t ) 
suppose,  as  obviously  the  commissioners  did  supp  )se 
when  thay  first  issued  the  form  of  return,  that  the 
annual  value  is  that  which  is  ascertained  for  the 
purpose  of  assessing  the  income  tax  under  Sohedale 
A.     The  rules  for  that  are  clear,  and  in  ihit  case 
perfectly  easy  of    application,  and   a  Schedule  A 
astessment  has  been  arrived  at.    In  respect  of  ^eir 
income  from  stocks  there  is  no  question  that  they 
must    take   their     Schedule   C   assessment   or   au 
equivalent.    But  the  Act  of  Parliament  goes  further. 
It  has  im]^8ed  this  additional  duty  on  the  corpora- 
tion, and  it  gives  them  certain  privileges.    To  begin 
with,  they  cannot  act  except  by  an  agent,  so  it 
allows  them  what  other  ownean  are  not  iQlowed,  the 
privilege  of  deducting  the  salary  of  the  receiver; 
and  lecondly,  it  goes  on  to  allow  them  to  make 
certain  other  dednctions  from  the  annual  value.    Now 
in  the  metropolis  by  the  operation  of  the  Metropolis 
Yalnatijn  Act,  1869,  the  annual  v^lue  is  the  gross 
annual  value.     Then  the  statute  says  :   From  that 
annual  value  so  obtained  c  rtain  deductions  may  be 
made.    The  only  deductions  the  dub  seek  to  make 
here  are  ground-rent,  which  is  unquesticmable,  and 
10  per  cent,  for  repairs  and  insoranoe ;  anct;  assuming 
that  the  commisiioners  d^  not  complain  of  that  per- 
oentage»  it   seems  to  me  that  those  deductions  are 
right.    Subject,  therefore,  to  any  question  as  to  par- 
ticular figures,  the  assessment  ought  to  be  on  the 
acoount  tendered  by  the  club— that  is,  on  the  basis  of 
Schedule  A,  minus  repairs. 

Judgment  for  petitioner. 

Solicitors  for  petitioner,   WiUons,  Bristow$,  A  Carp- 
mael. 

Solicitor  for  the  Crown,   The  Solicitor  of  Inland 
Revenue. 


Prob,  Div.  &  Adm.'  Div. 
Divorce. 
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Waudby  v.  Waudby  and  Bowland.  (a.) 

Divorce^-Wif^s  costs— No    security — Disagreement    of 
jury — Second  trial — Co-respondent's  costs, 

A  husband  petitioned  for  a  dissolution  of  marriage  on 
the  ground  of  his  wife*s  adultery  with  the  co-respondent. 
The  respondent  alleged  that  the  petitioner  had  been  guilty 
of  cruelty  and  adultery,  and  the  jury  were  discfutrged 

(a.)  Reported  by  GwYNini  Hall,  Esq.,  Barrister- 

at-Law. 


without  giving  a  verdict,  as  they  were  not  able  to  agree  on 
all  the  issues.  The  wife  had  not  applied  for  security  fur 
costs  before  the  trial,  and  the  court  declined  to  make  any 
order  after  the  trial,  on  the  ground  that,  as  a  second  trial 
was  pending,  the  application  was  premature,  .  The  wife 
then  obtained  security  for  her  costs  of  the  second  trial. 
The  jury  at  that  second  trial  found  that  the  respondent 
and  co-respondent  had  committed  adultery,  and  that  the 
pttiiioner  had  committed  adultery,  but  that  it  had  been 
condoned  by  the  respondent. 

Held,  that  the  wife  was  entitled  to  her  fall  costs  of 
both  trials,  and  that  the  co-respondent  must  pay  the  costs 
of  the  issues  on  which  he  had  failed. 

This  was  a  husband's  suit  for  dissolution  of  marriage 
on  the  ground  of  the  wife's  adultery  with  the  co- 
respondent. 

The  case  was  first  tried  in  May,  1901,  before  the 
Presidt^nt  and  a  special  jury  and  resulted  in  the  jury 
being  dischar^^ed  without  a  verdict  being  recorded 
as  they  were  unable  to  agree  on  all  the  issues  before 
them. 

The  second  triU  resulted  in  the  jury  finding  (a)  the 
respondent  and  co-respondent  liad  committed 
adultery ;  (6)  that  the  petitioner  had  committed 
adultery  with  ad jmestio  servdut  in  his  own  house; 
(c)  that  the  respondent  had  condoned  that  adultery. 

Bargrave  Deane,  K.O.,  and  Rayden,  tor  the 
petitioner,  did  not  press  the  court  to  grant  a  decree 
under  ^eotion  31  of  the  Matrimonii  Causes  Act, 
1857  (20  &  21  Vict.  c.  85). 

Barnard,  for  the  respondent,  asked  for  her  costs  of 
the  first  trial,  but  no  security  for  the  costs  of  that 
trial  had  been  obtained.  He  also  asked  for  the  costs 
of  the  second  trial,  for  which  she  had  obtained  au 
order  for  security. 

Grazebrooh,  for  the  co-respondent,  contended  that 
he  ought  not  to  be  condemned  in  cost 4,  as  the 
petitioner,  knowing  that  he  had  committed  adultery, 
ought  never  to  have  brought  his  petition  at  all. 

Babnbs,  J.,  in  delivering  a  considered  judgment, 
said  that  the  first  question  the  court  had  t  i  consider 
was  whether  it  ought  to  exercise  its  statutory  dis- 
cretion in  favour  of  the  petitioner.  After  oonsideiing 
the  authorities  he  had  come  to  the  conclusion  that 
this  was  not  a  case  in  which  he  should  exercise 
Us  discretion.  The  question  had  been  already 
considered  in  McCord  v.  McCord,  23  W  B  684,  L.  B. 
3  P.  &  D.  237,  Storey  v.  Storey,  36  W.  E.  190, 
12  P.  D.  196,  and  Grosuenor  v.  Grosvenor,  34  W.  &. 
140.  It  was  not,  however,  necessary  for  him  to 
review  those  cases,  as  Mr.  Deane  hud  not  pressed 
him  to  exerclBe  his  discretion  in  favour  of  the 
petitioner.  It  was,  however,  urffed  that  there  had 
only  been  a  single  act  of  adultery,  that  it  had 
occurred  a  long  time  ago,  and  that  it  had  been  con- 
doned. Tae  court  comd  not,  however,  overlook  the 
fact  that  the  act  was  the  seduction  of  a  maid 
servant  during  the  absence  of  the  wife,  and  that 
the  girl  had  given  birth  to  a  .child.  The  sub- 
stantial question,  however,  which  the  court  had  to 
consider  was  that  of  costs.  The  case  had  been  tried 
twice;  on  the  first  occasion  the  findings  were  not 
recorded,  as  the  jury  were  unable  to  agree  on  all  the 
issues.  They,  however,  did  intimate  tnat  they  were 
agreed  as  to  the  adultory  and  cruelty  of  the  peti- 
tioner, although  they  could  not  agree  as  to  whether 
the  respondent  had condonedher  husband's  conduct, 
nor  as  to  whether  the  respondent  and  co-respondent 
had  committed  adultery.  At  that  time  the  respond- 
ent had  not  applied  to  the  court  for  an  order  for 
security  for  her  costs,  but  she  had  obtained  such  an 
order  for  £200  bctfore  the  second  trial.  It  therefors 
followed  that  as  to  the  costs  of  the  second  trial  there 
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was  no  sabstantial  qoestioa  to  consider,  as  the  wife 
had  not  only  got  her  order,  but  also  an  exteniion  of 
it,  and  aooorainff   to   the  nsual  pzactioe  she  was 
entitled  to  her  ful  costs.    At  the  oondosion  of  the 
first  iiial  the  wife  had  applied  to  President  for  her 
costs,  relying  on  the  fact  that  no  finding  had  been 
reoorded  against  her,  bnt  the  President  declined  to 
make  any  order  on  the  ground  that  the  application 
was  prematnre,  there  being  at  that  time  no  order  for 
seoority.       The    conclusion    the    court    had     now 
come    to    was    that    the    wife    was    in    a   sense 
Buooessful  at  the  first  trial,  and  that  she  had  succeeded 
at  the    seoond    trial    fai     getting     the     petition 
dismissed.    After  giviog  the  matter  full  considera- 
tion, he  had  come  to  the  conclusion  that  the  wife  was 
entitled  to  her  full  costs  of  both  trials,  being  guided 
by  the  principles  laid  down  in  Barnes  ▼.  Bamea,  L.  B.  1 
P.  &  D.  572.    As  to  the  costs  of  the  co-respondent, 
the  court  had  been  asked  to  make  no  order  against 
him,  and  it  had  been  suggested  that  he  might  even 
be  allowed  his  costs.    As  to  this  part  of  the  case, 
there   were   many    authorities    showing   that    co- 
respondents had  been  condemned  in  costs,  even  though 
the  petition  had  been  dismissed.    The  learned  judge 
referred  to  BrerMv&r  y.  Bremner,  11  W.  B.  687,  33 
L.  J.  Prob.   202;   Storeyr.  Storey,  and  Morgan  y. 
Morgan  and  Porter,  17  W.  B.  688,  L.  B.  1  P.  &  D. 
644,  and  said  that  he  had  examined  the  original 
records   of   the  court   and   found   that  the  report 
of  Morgan    t.    Morgan   in   the  Law    Beports  was 
inoomplete,  as  the  case  had  only  been  reported  on  the 
question  of  the   court's  discretion   under  the  3lBt 
section  of  the  Diyoroe  Act.     He  found  from  the 
records  that  in  that  case  the  jury  had  found  that  the 
petitioner  had  committed  adulte^  with  one  woman, 
whose  name  was  mentioned  in  the  pleadings,  but  had 
negatiyed  a  charge  with  another  woman.    The  court 
was  then  asked  to  exercise  its  discretion  and  to  grant 
a  deoree  nut  and  to  extend  the  time  for  applying  for 
a  new  tiiaL      The    court,    howeyer,    refused    to 
pronounce  a  decree  niei  and  gaye  the  wife  her  full 
costs,  except  as  to  the  issue  on  which  she  had  failed. 
Subsequently    a  new  trial   was   granted,    and    the 
respondent  and  co-respondent  did  not  defend,  and  in 
the  result  the  second  jury  negatiyed  the  charge  of 
adultery  against  the  x)etitioner  which  the  former  jury 
had  conyicted  him  of.    A  deoree  nisi  was  accordingly 
pronounced,  and  the  co-respondent  was  condemned 
m  the  full  costs.    None  of  these  facts,    howeyer, 
appeared  in  the  Law  Beports.    Again,  in  Oroevenor  y. 
OrowenoTt  the  report  was  sileot  as  to  the  costs,  but 
in  that  case  he  (the  learned  judge)  found  from  the 
records  that  the  petition  had  been  dismissed,  and  the 
co-respondent,  who  had  not  appeared  or  defended, 
had  been  condemned  in  the  costs.      Following  the 
snthorities,  the   court   now   (»dered  that   the  co- 
respondent should  pay  the  costs  of  the  issues  on 
which  he  had  failed. 

Solicitors,  Iliffe  <fe  Co. ;  Long  &  Gardiner  ;  Rid$dale 
&  Co. 
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From  Chan.  Diy. 
(Yaughan  Williams, 
and  Cozens-Hardy, 

Baoot  Pneumatic  Tybe  Co.  v.  Clipper  Pneumatic 

Tybe  Co.  (a.) 

Company — Contract  with  third  person  for  intended 
company  —  Privity —  Adoption — Inferred  contract  — 
Bight  of  action,  « 

The  plaintiff  company  entered  into  an  agreement  with 
A*  B,  to  grant  to  him  or  a  company  to  be  formed  by  him 
an  exclusive  licence  to  use  certain  patents.  A,  B.  then 
entered  into  an  agreement  with  C,  U,  to  sell  the  licence  to 
him  on  hehalf  of  the  intended  company,  and  this  agrees 
ment  was  adopted  by  the  intended  company,  the  defend^ 
ants,  by  another  agreement  to  which  A.  B,,  CD  y.and 
the  defendant  company  were  parties. 

Held,  that,  there  being  no  privity  of  contrad  between 
the  'plaintiffs  and  defendant,  and  no  contract  which 
could  be  inferred  or  considered  as  having  been  adopted  by 
the  conduct  of  the  defendants,  the  plaintiffs  had  no  right 
of  action  against  them. 

Decision  of  Kekewich,  J.  (49  W.  R.  265,  [1901]  1 
Ch.  196),  affirmed. 

This  was  an  appeal  from  the  decision  of  Kekewich, 
J.  (reporfed  49  W.  B.  265.  [1901]  1  Ch.  196). 

The  plaintiff  company  was  incorporated  in  1896. 

By  an  agreement  dated  the  3rd  of  March,  1897,  the 
plaintiff  company  agreed  with  one  Phelps  to  grant  to 
him  or  to  a  company  then  in  course  of  formation  by 
him  (beiog  the  defendant  company)  an  exdusiye 
licence  to  use  certain  patents  belonging  to  the  plain- 
tiffs. The  con»ideration  for  the  grant  was  that  after 
setting  aside  each  year  a  cumulatiye  preferential 
diyidend  equal  to  £8  per  cent,  on  the  capital  of  the 
proposed  company,  that  company  should  pay  to  the 
plaintiffs  in  each  year  **  out  of  their  remaining  profits 
available  for  dividend  "  a  sum  equal  to  8  per  cent, 
upon  a  fixed  capital  of  £150,000,  and  the  plainti£GB 
were  to  receiye  a  further  sum  equal  to  one-half  of  the 
balance  (if  any)  of  net  profits  of  such  company  ayail- 
able  for  dividend  in  each  year. 

On  the  4th  of  March,  1897,  the  plaintiffs  gpranted  to 
Phelps  an  exdusiye  licence  according  to  the  agree- 
ment. This  licence,  after  a  redtal  of  the  agreement 
of  the  3rd  of  March,  was  expressed  to  be  given  in 
consideration  of  that  agreement,  and  of  the  payment 
therein  agreed  to  be  made  by  the  licensee  to  the 
licensors,  and  it  contained  a  covenant  by  the  licensee 
not  to  assign  the  licence  without  the  consent  of  the 
licensors,  except  to  the  intended  company. 

On  tiie  5th  of  Mtwsh,  1897,  Phelps  entered  into  an 
agreement  with  Ernest  Piercy,  as  a  trustee  for  ihe 
intended  company  (Phelps  bemg  therein  described  as 
'<  the  yendor  **),  to  sell  to  him  as  such  trustee  {inter 
alia)  the  agreement  of  the  3rd  of  March  and  the 
exdusiye  licence  of  the  4th  of  March  for  £120,000,  of 
which  £60,000  was  to  be  paid  in  cash,  and  the  balance 
in  cash  or  shares  at  the  option  of  the  directors  of  the 
proposed  company. 

On  the  8th  of  March,  1897,  the  proposed  company 
was  incoiporated  with  a  capital  of  £150,000  in  £1 
shares  under  the  title  of  the  defendant  company,  and 
the  agreement  with  Piercy  was  then  adopted  with 
the  modification  that  the  purchase  price  of  £120,000 
was  to  be  paid  as  to  £40,000  in  cash  and  as  to  the 
balance  in  fully  ^aid-up  shares.  The  lic^ice  was 
never  actually  assigned  by  Phdps  to  the  defendant 

(a.)  Beported  by  8.  E.  Wiujahs,  Esq.,  Barrister- 
\  at-Law. 
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company,  though  they  made  lue  of  it  In  Maroh 
and  September,  1898,  the  defendant  company  iaraed 
balaoce-shfota  showing  a  profit,  bat  no  amount  was 
placed  to  reaerve  fond,  and  no  diyidend  was  declared. 
In  October,  1899,  theyissaed  a  balance-sheet  showing 
large  profits,  out  of  which  a  som  was  carried  to 
resenre  fnnd  and  a  sum  of  £3,000  was  written  off  as 
depredation  and  towards  the  extinction  of  the  '*  cost 
of  licences  and  contracts."  A  ctrcnlar  was  about  the 
same  time  sent  to  the  plaintiffs,  stating  that  the  year's 
trading  of  the  defen«1ant8  allowed  a  dividend  of  6  per 
cent,  to  the  defendants'  shareholders,  and  that  they 
propostd  in  future  to  proyide  out  of  profits  for  the 
depredation  and  ultimate  extinction  of  the  item  of 
£138,000,  the  sum  at  which,  by  additions,  the 
licences,  &c  ,  stood  in  the  balance-sheet.  The  plain- 
tiffs then  brought  this  action  to  have  it  declared, 
among  other  things,  that  the  defendants  were  not 
entitled  to  write  off  against  profits  any  sums  for 
depreciation,  and  to  have  the  dividend  f6r  the  year 
covered  by  the  balance-sheet  ascertained. 

Kekewich,  J.,  held,  following  the  deddon  in  In  re 
Northumherland  Avenue  Hotel  Co.,  33  Oh.  D.  16,  35 
W.  B.  Dig.  38,  and  distinguishing  Hotoard  v.  Patent 
Ivory  Manufacturing  Co.,  36  W.  B.  801,  38  Oh.  D. 
156,  that  the  plaintiffs  had  no  cause  of  aotikm,  and  on 
tbat  ground  dismiased  tbe  action. 

Hie  plaintiffs  appealed. 

Haldane,  K.C.,  Warrington^  K.C.,  and  J7.  F.  Spence, 
for  the  plaintiffs* 

NeviUct  K.C.,  and  Sarganl,  for  the  defendants. 

Yauohak  Williams,  L  J.,  after  reading  the  agree- 
ment of  tibe  3rd  of  March,  1897,  the  licence  grant  of 
the  4th  of  March,  1897,  and  the  agreement  on  the  5th 
of  March,  1897,  and  pointing  out  that  under  the 
latter  agreement  Phdps  was  described  as  "the  vendor," 
said  that  this  agreement  treated  the  grant  of  tbe  licence 
and  the  agreement  of  the  3rd  of  Maroh  generallv 
as  matters  carried  out  by  the  Bagot  Oo.  with 
Phdps  not  as  trustee  for  anybody,  but  for 
his  own  benefit.  The  main  question  raised  in 
the  present  case  was  whether  there  was  a  direct 
contract  between  the  Bagot  Oo.  and  the  Olipper 
Oo.,  and  sudi  a  privity  of  contract  as  enabled 
the  former  company  to  sue  the  latter.  In  addition  to 
that  a  question  was  raised  whether,  on  the  true  con- 
struction of  the  agreement  of  the  3rd  of  March,  there 
were,  prior  to  the  bringing  of  the  present  action,  any 
profits  available  within  the  meaning  of  that  agree- 
ment for  payment  of  any  sum  to  the  Bagot  Oo. 
which  had  not  been  truly  paid.  Dealing  first  witii 
the  wider  question,  looking  at  it  merdy  as  a  question 
of  law,  there  was  no  doubt  whatever  that  there  was  no 
direct  contract  between  the  Bagot  Oo.  and  the  Olipper 
Oa  enabling  the  former  company  to  sue  the  latter.  That 
was  not  denied ;  but  it  was  sngsested  that  though  that 
might  be  so,  though  it  might  be  true  that  the 
Bagot  Oo.  could  not  sue  the  Olipper  Oo.  under  the 
contract  of  the  3rd  of  Mardi,  yet  there  might  be 
evidence  of  a  new  contract  having  been  entered  into 
between  tiie  two  oompaoies  on  the  same  basis  as  the 
agreement  of  the  3rd  of  Maroh.  It  was  not  suggested 
that  there  was  any  new  contract  in  writing  or  by 
resolution  communicated  to  the  Bagot  Oo,,  but 
what  had  been  suggested  was  that  there  might  be  a 
new  contract  entered  into  by  the  implication  of  a  con- 
tract bdween  the  parties.  A  suggestion  of  that 
sort  was  made  and  rejected  in  In  re  Northumherland 
Avenue  Hotel  Co.  But,  in  the  first  place,  the 
the  statement  of  daim  ndther  alleged  nor  sugsested 
any  sudi  contract.  Even  if  it  did,  there  was  no  evidence 
whatever  of  any  such  contract  having  been  entered 
into.    It  was  quite  true  that  there  had  been  many 


things  done  by  the  Olipper  Oo.  whidi  they  mijbi 
wdl  have  done  if  they  had  been  parties  to  tbe 
agreement  of  the  3rd  of  Mardi ;  but  the  answer  waa 
that  all  such  acts  were  equallv  referable  to  tiie 
contract  of  the  5tii  of  March  and  to  the  oUigataona 
of  the  Olipper  Oo.  to  Phdps.  His  lorddiip  thoogbt, 
therefore,  tbat  there  was  not  ground  for  laying  tbat 
there  was  evidence  of  any  such  contract.  Then,  tbat 
being  so,  there  was  really  only  one  more  gronad 
suggested  for  saying  that  the  Olipper  Oo.  were 
directiy  liable  to  the  Bagot  Oo.  It  was  this :  Tbat 
though  it  was  quite  true  that  they  were  not  liable  m 
law,  yet  th^  were  liaUe  in  equity,  beoanfle»  althoa^ 
the  contract  of  the  3rd  of  Mardi  was  not  a  contraot 
with  them,  and  also  the  licenoe  of  the  4th  of  Minb 
was  not  a  licence  to  them,  yet  they  had  had  tba 
benefit  of  the  licence,  and  that  made  them  in  eqaakf 
directly  answerable  to  the  Bagot  Oo.  Bat  there  wai 
no  law  juatifying  such  a  propodtion,  and  never  bad 
been.  In  Umb  v.  Bieh^^  8  De  G.  M.  &  G.  815, 
Knight  Bruce,  L.J.,  in  giving  iudgment,  saidtbia: 
«  The  substantial  question  upon  tids  appeal  is  whetber 
an  equitable  assignee  of  a  term  of  years  granted  ia 
mines,  or  mines  and  other  hereditaments*  under  a 
reserved  rent  and  certain  covenants,  is  liable  to  ba 
sued  in  equity  by  the  lessor  for  rent  which  beonna 
due  and  damages  in  respect  of  breadiea  of  some  d 
the  covenants  committed  during  the  time  that  tiba 
asd^piee  was  in  the  possession  and  enjoyment  d  tbe 
demised  property  as  the  equitable  assignee  d  it, 
which  he  has  now  ceased  to  be.  There  is  not  any 
spedal  or  other  drcomatanoe  in  the  oaae  that  ii 
in  my  view  mateciaL  It  was  properly  oonoeded, 
on  the  part  of  the  respondents,  that  the  liability  would 
not  have  existed  but  for  the  possession  or  enjoyment 
of  the  property  under  the  equitable  asswiment  It 
appears,  however,  to  me,  1  aoknowle^e,  thai  tbe 
possession  and  enjoyment  make  no  diffsreaioe.  Tbgf 
do  not,  in  my  opinion,  create  a  contraot  between  the 
lessor  and  the  equitable  assignee  which  oan  sive  the 
former  a  title  to  the  rdief  prayed  against  the  latter.*' 
And  Turner,  L.J.'b,  judgment  was  to  the  same  effeci 
Tliat  prindple  applied  to  the  present  case,  and,  indeed, 
to  idl  cases  oi  a  similar  kind.  If  that  principle  bad 
been  rightiy  applied  in  the  case  of  an  eqdtaUa 
assignee  of  a  lease,  a  fortiori  it  must  apply  in  a  oaae 
where  that  which  had  been  taken  possesdon  d  or 
enjoyed  was  not  land  the  subject  of  a  lease,  bat  waa 
personalty  or  a  diattd.  The  prindple  so  laid  down  in 
Cox  Y.  Bishop  was  not  a  new  prindple,  for  in  Mom  ▼. 
Oreg,  2  Ph.  717,  Lord  Oottenham  expressed  an  opidoa 
which  was  in  substance  the  same  as  that  of  Emgbt 
Bruce,  L.  J.  His  lordship  then  proceeded  to  commad 
^on  Werderman  v.  SociitS  GSnSrale  d'EledricUi,  30 
W.  B.  33,  19  Oh.  D.  246,  which  he  said  had  baeo 
referred  to  as  supporting  the  propodtion  that  where  a 
person  obtains  posseesion  of  the  subject-matter  da 
contraot  with  notice  of  the  terms  of  the  bargain  ^ 
person  so  in  possession  is  liable  to  perform  the  contract 
and  may  be  sued  upon  it  though  he  was  not  a  partyto 
it.  That  case,  however,  did  not  support  the  pEuntifii' 
contention.  If  it  did  it  would  be  in  direct  oonfltot 
with  the  prindples  laid  down  in  Cox  v.  Bishop,  bat  it 
did  not  assert  any  such  proposition.  All  tiiat  it 
dedded  was  that  if  you  have  a  contraot  whereby  a 
charge  is  imposed  upon  property,  the  peraon  wbo 
takes  the  property  takes  it  subjeiot  to  the  obaiga 
That  did  not  involve  the  pr  jposition  that  the  penon 
taking  the  property  was  liable  to  be  sued  on  tbe 
contraot.  The  utmost  that  it  did  was  to  imooaa  a 
charge  upon  ther  property,  not  to  impose  anoUigi- 
tion  on  the  person  to  penorm  the  terms  of  a  <^^^''^ 
to  whidi  he  was  not  a  party.  There  was  no  j^oosd 
whatever  for  saying  wAt  there  was  any  privity  oi 
contract  in  the  present  case   between  tbe  Bagd 
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Ga  and  the  Giipper  Co.  That  practically 
dispofed  of  the  whole  case,  bat  it  was  necessary, 
perhaps,  to  say  a  word  or  two  upon  another  matter, 
and  that  was  that  it  was  conceded  that  at  the  lime  of 
bringing  the  action  there  was  no  sum  of  money  which 
nnder  the  terms  of  the  contract  of  the  drd  of  March 
was  payable  to  the  Bagot  Co.  and  which  had 
not  been  paid ;  and  ncder  those  circnmstanoes  it  did 
seem,  qmre  apart  from  the  question  of  privity^  of 
contract,  that  this  action  would  hare  failed  as  being 
premature  at  the  momeot  it  was  bronght.  His  lord- 
ship thought  that,  if  there  had  been  priyity  of 
contract,  under  the  drcumstances  of  this  esse  there 
would  have  been  no  immediate  csose  of  action  between 
the  Bagot  Co.  and  the  Clipper  Go.  The  appeal 
failed  and  must  be  dismissed  with  costs. 

BoKBB,  ImJ,,  said  he  would  first  dispose  of  what  he 
might  call  the  merits  of  the  case— namely,  the 
pecuniary  question  inyolired — and  that  was  whether 
the  Clipper  Ca  h%d  earned  any  profits 
within  the  meaning  of  the  agreement  of  the  3rd 
of  March.  1897,  or  whether  that  comp%ny  was 
dealing  with  its  income  in  a  manner  inconus- 
tent  with  the  contract.  Toat  resolved  itielf 
into  the  question  whether  the  company  was 
justified  in  doing  what  it  purported  to  do  in  its 
balance-sheet  for  the  year  1899  in  making  an  allow- 
ance of  £3,000  for  the  amount  to  be  written  off  in 
respect  of  licences  and  contracts.  In  his  lordship's 
opinion  the  company  was  quite  justified  in  doing  so. 
There  was  in  this  case  no  question  of  bad  faith.  It 
was  not  Mud  that  the  licences  of  the  company  had 
not  depreciated  in  value  below  the  amounts  at  whioli 
they  stood  in  the  books  of  the  company.  But  it  was 
Slid  that  the  Clipper  Co.  was  not  entitied  to 
make  any  allowance  in  writing  off  the  depreciation  of 
its  property,  as  a  matter  of  principle,  as  agsinst  the 
the  Bagot  Co.  His  lordship  dia  not  agree  that 
the  Bagot  Co.  had  any  right,  even  on  the 
footing  (suggested,  to  say  that  the  Clipper  Co. 
coold  not  properly  apply  out  of  its  income 
lor  the  year  tlds  £3,000  before  ascertainioe 
the  profits  available  for  dividend.  He  did 
not  think  that  the  agreement  of  the  3rd  of 
March  was  intended  to  deprive  the  Clipper  Co. 
of  the  right  of  ascertahiing  in  good  faith  what  were 
the  available  profits  of  the  company  in  any  par- 
tioular  year.  He  was  of  opinion  that  if  the  Clipper 
Co.,  acting  intra  vires  and  in  good  faith  and  in 
the  ordinary  course  of  business,  made  certain  pay- 
ments out  of  income  before  ascertaining  what  was 
available  for  dividend,  the  Bagot  Co.  would  not 
have  any  right  to  interfere  with  the  Clipper  Co. 
Not  only  haA  that  company  a  right,  before  saying 
what  profits  in  this  year  1899  were  available  for  divi- 
dend, to  write  cff  a  sum  for  depredation  of  the  value  of 
the  licences,  but  in  doing^  so  they  were  only  doin^ 
what  was  honest  and  proper  for  them  to  do.  This 
made  the  question  of  law  that  had  been  raised  merely 
an  academical  question. 

Upon  the  question  whether  there  was  any  con- 
tract between  the  two  comp«nies,  his  lordship  was 
of  opimon  that  there  was  clearly  no  direct  contract 
between  them ;  and  it  was  equally  clear  that  there 
was  a  contract  between  Phelps  and  the  CUpper  Co. 
Phelps  was  not  a  mere  shadow  or  nominee,  but  a 
direct  contractual  party  who  entered  into  a  direct 
contact  with  the  Bsgot  Co.  and  slso  had  rights 
under  a  dirt  ct  contract  with  the  Clipper  Co.  ;  but 
there  was  no  contract,  by  virtue  of  those  contracts, 
between  the  two  companies  themselves.  Was  there, 
then,  any  other  sort  of  contract  between  them  ?  All 
that  had  been  done  by  the  Clipper  Co.  was  dearly 
referable  to  the  contract  with  Phelps  of  the  5th  of 


March,  and  to  that  contract  alone ;  there  was  nothing 
to  justify  the  court  in  holding  that  there  was  any  fresh 
contract  between  the  two  c  impanies.  But  it  must  be 
understood  that  his  lordship  was  not  saying  that, 
in  an  unforeseen  case  of  the  Clipper  Co.  making 
profits  hereafter,  the  Bagot  Co.  might  not  have 
rights  against  Phdps  or  might  not  have  a  right  of 
nsing  Phelps's  name  in  any  proceedings  to  recover 
a  sWe  of  those  profits,  or  that  the  Bagot  Co. 
might  not  in  such  a  case  bring  proper  proceecungs,  to^ 
which  Phdps  would  be  a  party,  to  recover  certain 
rights  and  remedies.  This  was  not  a  case  in  which 
leave  to  amend  should  be  given  to  the  plaintiff  com- 
pany. There  were  no  merits,  for  there  was  no  money 
coming  to  the  plaintiffs,  and  therefore  it  would  not  be 
right  to  give  them  leave  to  amend  for  the  purpose  of 
raising  a  mere  academical  question.  Nor  did  ne  say 
that  the  plaintifb  might  not  raise  any  question  su(m 
as  arose  in  the  Werderman  com  ;  but  the  prindple  of 
that  case,  even  if  it  applied,  did  not,  in  his  lord«hip's 
opinion,  support  the  implication  of  any  contract 
between  these  two  companies,  and  he  could  not 
find  any  repudiation  by  the  Clipper  Co.  of  any 
obUffation  cast  upon  it  hy  reason  of  its  contract  with 
Phe^.  He  agreed  that  the  appeal  failed.  In 
framing  the  form  of  order  it  must  be  seen  that  it 
carried  out  the  prindples  of  the  present  judgment  of 
the  court. 

Cozens-Habdy,  L.J.,  concurred. 

Appeal  diemiaied. 

Solicitors,  Capd-Oure  A  Ball;  Beale  <k  Co, 


From  Chan.  Div.  '\ 

Yaughan  Williams,  Bomer,  |  Nov.  7 ;  Dec  2. 

and  Cozeos-Hardy,  L.JJ.)    j 

Thttbstok  V,   NoTTDraHAM  Permanent   Benefit 

BuiLDiNQ  Society,  (a.) 

In/ant — Building  society — In/ant  member — Advances — 
Mortgage— Infants^  Relief  Act,  1874  (37  <fe  38  Vict,  c. 
32),  0.  l--Bailding  Societies  Act,  1874  (37  A  38  Vict, 
c.  42),  88.  13,  38. 

Though  the  Building  Societies  Act,  1874,  authorizes 
an  in/ant  to  become  a  member  of  a  building  society,  it 
does  not  authorize  him  to  borrow  money  by  means  of 
advjtncea  on  hii  property,  as  it  is  not  a  necessary  part  of 
a  member's  position  that  he  should  have  advances  or  mort- 
gage his  property. 

An  infant  member  of  a  building  society  purchased  a 
piece  of  land  by  means  of  a  loan  from  the  society,  and 
gave  the  society  a  mortgage  to  secure  the  loan  and  further 
advances  which  were  expended  in  building  houses  on  the 
land. 

Held,  that  the  society  was  entitled  to  a  charge  on  the 
land  for  the  actual  purchase-money,  with  interest  at  4 
per  cent,  thereon,  but  that  by  reason  of  the  Infants* 
Belief  Act,  1874,  the  mortgage  was  void  as  against  the 
infant,  and  must  be  delivered  up  to  be  cancelled 

Decis'cn  of  Joyce,  J.  (49  W.  B,  66,  [1901]  1  Ch.  88), 
varied. 

This  was  an  appeal  from  a  decifion  of  Joyce,  J. 
(reported  49  W.  B.  66,  [1901]  1  Ch.  88). 

The  plMntiff,  Mrs.  Thurston,  who  did  not  attain 
the  age  of  tvrenty-one  years  until  the  26th  of  March, 
1900,  was  in  June,  1898,  admitted  a  member  of  the 
defendant  society,  a  building  sodety  duly  incor- 
porated nnder  the  Building  Bodeties  Act,  1874.  Being 

(a.)  Reported  by  J.  I.  Stirling,  Esq.,  Barrister- 
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desiioiu  of  porohasiiig  oertain  land  with  the  intea- 
tiom  of  erecnng  houses  thereon,  the  plaintiff  applied 
on  the  forms  ofthe  society  for  an  advance  of  £1,200, 
and  offered  the  land  and  houses  as  secnrity. 

The  application  was  accepted,  the  society  being 
ignorant  that  the  plaintiff  was  then  an  infant. 

The  land  was  conveyed  to  the  plaintiff,  as  pur- 
chased by  her  by  means  of  her  separate  estate,  by  an 
indenture  dated  the  21st  of  July,  1898 ;  and  by  an 
•  indentore  of  mortgage  dated  the  22nd  of  July,  1898, 
and  made  between  the  plaintiff  of  the  one  part  and 
the  defendant  society  of  tne  other  part,  in  considera- 
tion of  £1,200  paid  and  advanced  to  her  by  the  society, 
the  plaintiff  conveyed  unto  the  society  in  fee  the  land 
therein  specified  with  the  six  houses  then  erected  or 
in  course  of  erection,  subject  to  a  proviso  for  redemp- 
tion, and  it  wa»  declared  that  the  monthly  sub- 
scription payable  by  the  mortgagor  in  respect  of  the 
advance  of  £1,200  amounted  to  the  sum  of  £10  48. 
The  plaintiff  had  also  borrowed  money  from  her  step- 
mother for  the  purposes  of  the  same  transaction. 

In  October,  1898,  the  defendant  society  discovered 
for  the  first  time  that  the  plaintiff  was  an  infant. 
Up  to  that  time  the  society  had  advanced  £1,070, 
which  had  been  spent  by  the  plaintiff  partly  in  the 
purchase  of  the  land  and  partiy  in  the  erection  of 
nouses  and  purchase  of  materials. 

The  last  instslment  paid  by  the  plaintiff  was  in 
September,  1898,  and  in  the  foUowmg  month  the 
defendant  sociely  entered  into  possession  of  tlie 
mortgaged  property.  Some  of  the  houses  were  at 
that  date  unfinished,  and  the  society  expended 
about  £270  in  completing  them.  The  society  has 
ever  since  been  in  receipt  of  the  rents  and  profits. 

The  plaintiff .  claimed  (1)  a  declaration  that  the 
mortgage  deed  of  tiie  22nd  of  Julv,  1898,  was  void 
and  not  binding  on  her;  (2)  delivery  up  of  the 
mortgage  deed  and  of  the  title  deeds  to  the  property 
comprised  therein;  and  (3)  possession  of  the 
mortg8|^ed  premises. 

The  ckfendants  did  not  make  any  charges  of  fraud 
or  misrepresentation  against  the  plaintiff. 

Joyce,  J.,  held  that  the  conveyance  of  the  land 
to  tiie  plaintiff  and  the  mortgage  were  really  one 
transaction,  and  that  the  plaintiff  could  not  repudiate 
one  part  of  the  transaction  and  affirm  and  take  the 
ben&t  of  the  other  part.  On  this  ground  the  learned 
judge  dismissed  the  action,  without  expressing  any 
opinion  upon  the  question  whether  me  Building 
Societies  Aet,  1874,  enables  an  infant  member  of  a 
building  society  to  execute  a  valid  mortgage  as  a 
security  for  advances  made  to  him  by  the  society. 

By  section  13  of  the  Act,  "  Any  number  of  persons 
may  establish  a  society  under  this  Act,  either  terminat- 
ing or  permanent,  for  the  purpose  of  raisins  by  the  sub- 
scriptions of  the  members  a  stock  or  fund  for  making 
advances  to  members  out  of  the  funds  of  the  society 
upon  security  of  freehold,  copyhold,  or  leasehold 
estates  by  way  of  mortgage."  By  section  38,  **  Any 
person  under  the  age  of  twenty-one  years  may  be 
admitted  as  a  membor  of  any  society  under  this  Act, 
the  rules  of  which  do  not  prohibit  such  admission, 
and  may  give  all  necessary  acquittances  ;  but  during 
his  non-age  he  shall  not  be  competent  to  vote  or  hold 
anv  office  in  the  society."  The  rules  of  this  society 
did  not  prohibit  the  admission  of  infant  members. 

By  section  1  of  the  Infants'  Belief  Act,  1874,  <<  All 
contracts,  whether  by  specialty  or  simple  contract, 
henoefOTth  entered  into  by  infants  for  the  repayment 
of  money  lent  or  to  be  lent,  or  for  goods  supplied  or 
to  be  supplied  (other  than  contracts  for  necessaries), 
and  all  accounts  stated  with  infants,  shall  be  abso- 
lutely void.  Provided  always  that  this  enactment 
shall  not  invalidate  any  contract  into  which  an  infant 
may,  by  any  existing  or  future  statute,  or  by  the 


rules  of  common  law  or  equity,  enter,  except  such  as 
now  by  law  are  voidable/' 
The  plaintiff  appealed. 

Badcock,  K.O.,  and  E.  Ford,  for  the  plaintiff. 

Hughes,  K,G.,  and  Freeman,  for  the  defendants« 

Badcock,  K,0,,  replied. 

The  arguments  used  and  cases  dted  were  similar  to 
those  in  the  court  below. 

Our,  adv.  vuli, 

Dec.  2.— Yaughan  Wiluahs,  LJ. — I  cannot 
agree  with  the  conclusion  at  which  Joyce,  J.,  has 
arrived  in  its  eutirety.  I  think  that  the  mortgage 
deed  is  void  and  not  binding  on  the  plaintiff.  It 
seems  clearly  to  come  within  section  1  of  the  Infants' 
Relief  Act,  1874,  as  being  a  contract  for  repayment  of 
money  lent ;  and  I  cannot  regard  the  transaction  of 
the  purchase  of  the  land  and  the  advanoe  of 
the  money  for  building  as  all  one  transaction.  The 
transaction  of  the  purcuase  was  a  transaction  between 
the  vendors  and  Mrs.  Thurston,  whereas  the  trans- 
action of  the  advance  of  the  mon<^  was  between 
the  building  society  and  Mrs.  Thurston.  The 
former  transaction  was  voidable,  and  Mrs.  Thnrston 
has  affirmed  it.  The  latter  was  void  so  far  as 
tiie  contraot  to  repay  is  concerned.  I  think  that  the 
advances  of  money  for  building  stand  on  a  different 
footing  from  the  £250  paid  by  the  buildiog  society 
for  the  purchase  of  the  land  and  the  expenses 
of  conveyance.  The  money  advanced  for  building 
was  simply  money  lent,  and  the  society  haa  no 
security  except  the  mortgage,  which,  in  my 
judgment,  is  void  as  a  contract  for  repayment  of 
money  lent ;  whereas  in  the  transaction  of  purohaae 
the  society  acted  as  the  agents  of  Mrs.  Thurston 
to  carry  through  the  purchase  for  her  by  paying 
the  purchase-money  and  obtaining  a  conveyance  t» 
her.  In  my  opinion,  Mrs.  Thurston  could  not  adopt 
the  act  of  her  agents  and  claim  to  have  the  title 
deeds  and  conveyance  handed  over  to  her  by  tiie 
building  society  without  paying  to  them  the  purchase- 
money  which  they  paia  to  obtain  the  conveyance; 
and  I  think  that,  wimout  any  contract  to  that  effect, 
the  society  have  a  lien  of  charge  on  the  title  deeds 
and  conveyance  for  the  money  which  they  paid  to 
obtain  the  property,  which  Mrs.  Thurston  now  cLaims. 
If  Mrs.  Thurston  adopts  the  acts  done  by  the  society 
sbe  must  discharge  the  cost  and  indemnify  the  sode^ 
against  the  same.  I  tiiought  during  tiie  argumeut 
that  the  only  security  which  the  buildiog  society  held 
for  the  £250  which  they  had  paid  for  purchaie- 
money  was  the  lien  on  and  right  to  retain  the  title 
deeds  and  conveyance  until  the  money  had  been 
repaid ;  but  I  am  satisfied  now,  after  disonasing  the 
matter  with  my  brethren,  that  the  society,  havhig 
paid  off  tbe  vendor,  have  a  right  to  the  remedies  of 
the  vendor — ^have  a  rigfit,  that  is,  to  enforce  the 
ver  dor's  lien.  It  is  true  that  the  society  were  not  the 
vendor,  but,  having  paid  off  the  vendor,  the  society,  ai 
against  the  purchaser,  stand  in  the  place  of  the  vendor. 
It  follows,  in  my  judgment,  that  the  plaintiff  is 
entitied  to  a  declaration  that  the  mortage  deed 
is  void  and  not  binding  on  her,  and  is  entiUed  to 
delivery  up  of  the  same  and  to  have  it  cancelled,  but 
is  not  entitied  to  have  the  titie  deeds  given  up  dis- 
charged  from  any  lien  or  charge  of  the  society  unless 
and  until  she  pays  to  the  society  the  purohaae-mon^y 
which  the  society  paid  for  the  land.  I  think,  more- 
over, that  the  society,  the  defendants,  are  entitied  to 
have  a  declaration  that  they  have  a  lien  or  charge  on 
the  land  for  the  amount  of  the  said  purchase-money 
and  expenses,  and  that  so  far  as  is  necessary,  the 

Elaintiff  is  trustee  for  them  of  the  land  ccmveyed  to 
er. 
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The  only  other  matter  with  which  I  have  to 
deal  is  an  argnment  put  forward  on  behalf  of  the 
defendants  that  Motion  38  of  the  Building  Sooietiee 
Aoty  1874,  whioh  ehables  minors  to  become  members 
of  tliese  societies,  validates  contracts  by  them  to  repay 
moneys  whioh  are  lent  to  them  by  the  society.  I  cannot 
agree.  On  this  point  I  take  the  same  view  as  Joyce, 
J.  The  section  only  yididates  ^e  contract  of 
membership.  Borrowing  money  is  not  the  necessary 
consequence  of  membership.  In  fact  the  majority  of 
memllers  do  not  borrow  of  the  society*  The  society 
can  only  make  advances  on  the  security  of  land  mort- 
gage; and  I  think  it  would  be  straining  section  38 
very  much  to  hold  that  it  authorized  an  infant  to 
raise  money  on  mortgage  of  his  land.  It  only 
remains  to  deal  with  costs.  I  think  each  party  shoula 
bear  his  own  costs  of  Uds  appeal  and  below. 

BoMSB,  L.J.— The  first  question  is,  Whether  the 
Building  SodetieB  Act  of  1874  enables  a  minor,  by 
becoming  a  member  of  a  building  society,  to  borrow 
money  by  means  of  advances  on  motiga^  of  his 
property.  I  do  not  think  it  does.  As  pomted  out 
by  Yaughan  Williams,  L.J.,  though  the  Act  enables 
a  minor  to  become  a  member,  it  has  not  in  terms 
authorized  his  borrowing  while  under  twenty-one 
years  of  age,  and  it  is  not  a  necessary  part  of 
a  member's  position  that  he  should  have  advances 
or  mortnge  his  property.  Many  members  never 
want  advances,  and  many  others,  even  if  they 
desbed  advances,  could  not  obtain  them,  by  reason 
of  having  no  sufficient  property  to  give  as  security. 
A  minor,  who  cannot  legally  contract  for  a  loan, 
or  mortgage  his  estates,  is  in  no  worse  position 
than  the  members  I  have  last  mentioned.  And  to 
hold  that  the  Building  Societies  Act  has  given  a  minor 
general  power  in  the  shape  of  advances  to  borrow,  and 
to  mortgage  his  estates,  would  practically  to  a  great 
extent  destroy  the  protection  intended  to  be  given  to 
mfants  by  the  Infants'  BeUef  Act,  1874.  A  building 
society  is  not  bound  to  see  to  the  application  of 
its  advances  by  the  members  advanced.  All  it  need 
look  to  is  the  sufficiency  of  the  secority.  And  if  the 
Building  Societies  Act  authorized  any  infant  to  take 
advances,  and  mortgage  his  or  her  estates  for  the 
amoont  advanced,  then  every  infant  with  an  estate 
might  borrow  to  the  extent  of  that  estate  at  a 
aeonrif^,  by  merely  joining  a  building  society.  I  do 
not  thmktiie  Boildmg  Societies  Act  has  authorized 
this,  or  has  the  effect  contended  for  by  the  defendant 
eodety.  The  case  tiien  has  to  be  considered  accord- 
ing to  ordinary  principles  regulating  dealings  by 
mtents. 

Kow,  to  the  extent  to  which  the  money  advanced 
by  the  defendant  society  went  to  complete  the 
pnrchaie  by  the  plaintiff,  I  agree  with  Joyce,  J., 
in  thinking  that  the  plaintiff  cannot  affirm  the  pur- 
ohaie  and  repudiate  the  advance.  But  for  that 
advance  the  vendor  would  have  had  a  vendor's  lien 
on  the  estate  purchased  for  the  amount,  and  to  that 
extent  I  think  the  defendant  society  can  stand  in  the 
shoes  of  the  vendor.  But  beyond  this  I  do  not  think 
we  can  go  with  the  jud^ent  in  the  court  below.  To 
my  mind,  it  is  impossiUe  to  treat  the  advances  which 
were  made  subsequent  to  the  completion  of  the  pur- 
<duMe  as  forming  one  transaction  with  the  purchase, 
sad  I  think  these  advances  cannot  be  treated  as 
bmdine  the  infant  on  t^e  ground  adopted  by  Joyce, 
J*  Nor  can  t^e  mortgage  be  held  on  that 
pround  to  bind  the  plaintiff.  At  first  I  was 
inclined  to  think  that  some  other  good  ground  might 
be  found  bv  which  the  advances,  as  binding  the 
estate,  and  the  deed  of  mortgage  might  be  supported, 
at  any  rate  to  some  extent.  But  I  have  been 
vnabLe  to  find  any  such  ground.    The  Infants'  Belief 


Act,  1874,  is  too  strong.    No  doubt  the  result  will  be 
a  great  hardship  on  the  defendant  society,  but  the 
Legislature  thought  it  necessary,  for  the  benefit  of 
the  community  at  large,  to  provide  that  all  contracts 
by  infants  for  repayment  of  money  lent  should  be 
absolutely  void.    If  this  results  in  a  hardship  to  an 
individual  lender,  it  cannot  be  helped.     He  must 
suffer  for  the  pubUo  good.    Of  course  different  con- 
siderations would  arise  if  the  infant  had  been  guilty 
of  fraud.    But  here  no  charge  of  fraud  is  made.    The 
plaintiff  did  not  represent  or  induce  the  building 
sooidty  to  believe  that  she  was  of  full  age.    On  what 
other  ground  then  can  the  court  hold  that  a  contract 
that  is  void  gives  the  lender  a  charge  on  the  borrower's 
land  ?    I  know  of  none.    Even  if  the  borrower  had, 
as  a  matter  of  fact,  and  for  his  own  purposes  only, 
used  the  money  to  buv  some  chattels  or  lands,  the 
lender  coidd  not  have  claimed  those  chattels  or  lands, 
or  any  charge  on  them.    And,  if  the  borrower  had 
chosen  to  spend  the  money  in  building  on  his  land, 
that  fact,  in  itself,  wovld  not  give  the  lender  a  charge 
on  the  land.    It  occurred  to  me  that  as  the  building 
society  in  this  case  advanced  its  money  by  instalments 
to  the  infant  in  order  to  pay  her  bmlder,  and,  inas- 
much as  the  contract  to  build,  as  between  infant  and 
builder,  was  not  one  of  loan,  and  might  not  be  void 
under  the  statute  as  a  contract  for  goods  supplied,  the 
building  society  might  stand  in  the  shoes  of  the 
builder.    But,  even  if  that  were  the  case,  it  would  not 
help  the  society  in  this  case,  for  the  builder  had  no  lien 
or  cham  on  the  land  in  respect  of  the  building  work 
done.  Lastly,  it  was  suggested  on  behalf  of  the  build- 
ing society  that,  inasmuch  as  it  has  a  charge  on  the 
plaintiff's  hmd  for  the  sum  paid  on  completion  of 
her  purchase    to   the  vendor,  the   plaintiff,  bein^ 
obliged  to  redeem  the  land  from  that  charge,  is 
bound  to  do  equity,  and  that  it  would  not  be  equity 
to  allow  the  plaintiff  to  redeem  without  paying  the 
moneys  subsequently  advanced  by  the  society,  at 
any  rate  to  the  extent  to  which  the  land  has  been 
benefited  by  those  moneys.    But  the  short  answer  is 
that  a  court  of  equity  carmot  say  that  it'  is  equitable 
to  compel  a  person  to  pay  any  moneys  in  respect  of  a 
transaction  whidi,  as  against  that  person,  the  Legis- 
lature has  declared  to  be  void.    It  follows  that  there 
must  be  a  declaration  that  the  mortgage  is  void  as 
against  the  plaintiff,  and  the  mortgage  deed  should 
be  cancelled.    But  it  should  also  be  declared  that  the 
society  was,  at  tiie  date  of  the  completion  of  the 
purchase,  entitled  to  a  charge  for  the  limited  sum 
above-mentioned,  with  interest  thereon  at  4  per  cent., 
and  was  entitied  to  retain  the  tide  deeds  accordingly. 
I  agree  with  the  Lord  Justice  in  thinking  that  there 
should  be  no  costs.  The  defendant  society,  having  only 
an  equitable  charge,  was  not  entitled  to  take  possession 
of  the  mortgaged  property.    The  proper  remedy  of 
the  society  was  to  obtain  a  receiver.    But  I  do  not 
think  it  would  be  right  to  insist  on  the  plaintiff  being 
at  once  let  into  possession,  as  the  defendant  society 
ought  to  have  time  to  consider  its  position,  and  to 
apply  for  a  receiver  if  so  advised.    There  should, 
therefore,  only  be  liberty  reserved  for  the  plaintiff  to 
apply   for   possession.     No   further  relief  can   be 
granted  in  this  action. 

Cozens-Habdy,  L.J.— I  agree,  and  I  have  venr 
littie  to  add.  Two  contracts  have  to  be  considerecL 
The  first  was  a  contract  for  the  purchase  of  the  land. 
This  was  voidable  only,  and  not  void,  and  has  been 
adopted  and  oonfirmela  by  the  plaintiff  since  she 
attained  twenty-one.  Under  this  contract,  and  as  a 
legal  consequence  of  it,  there  arose  a  vendor's  lien 
for  unpaid  purchase-money.  The  second  was  a  con- 
tract ior  the  repayment  of  money  lent  and  to  be  lent. 
This  was  absolutely  void  under  the  statute  of  1874 
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and  not  oapable  of  oonfirmation.  The  defendants 
are  in  no  better  position,  and  they  ought  not  to  be  in 
a  worse  position,  than  if  the  plaintiff  had  been  adult, 
but  the  mortgi^^  deed  were  proved  to  be  forged. 
Even  in  that  case  the  defendants  would  be  entitle  to 
stand  in  the  shoes  of  the  vendor  to  the  extent  to 
whioh  their  money  discharged  the  vendor's  lien :  see 
Brockkshy  v.  Temperance  Building  Society ^  43  W.  B. 
606,  [1895]  A.  C.  182.  The  result  is  that  we  must 
deolare  that  the  defendants  had  a  charge  for  the 
amount  paid  by  them  to  the  vendors  with  interest  at 
4  per  cent. 

Solicitors,  Bey/us  db  BeyfiM;   Peacock^  Goddard,  & 
Co,f  for  RotheraA  Son,  Nottingham. 


App.  Bankruptcy.  i 

(Vaughan  Williams,  Bomer,  and  |  N^v.  15. 

Gozens-Hardy,  L.JJ.)  ) 

In  re  A  Debtor. 
Ex  parte  The  Petitioning  Oreditors.  (a.) 

Bankruptcy — Petition — Production  of  debtor*B  hooks — 
Calling  debtor  to  prove  acts  of  bankruptcy — Practice* 

Upon  the  hearing  of  a  bankruptcy  petition,  the  petition- 
ing creditor  is  entitled  to  call  for  the  production  of  the 
debtor^i  books, 

Semble,  the  petitioning  creditor  is  also  entitled  to  call 
the  debtor  for  the  purpose  of  proving  the  acts  of  bank- 
ruptcy alleged  againA  him. 

This  was  an  appeal  against  the  decision  of  Mr. 
Registrar  Brouffham  refusing  to  allow  the  petitioning 
creditors  to  oful  for  the  production  of  the  debtor's 
books.  Upon  the  hearing  of  a  bankruptcy  petition 
the  petitioning  creditors'  counsel  called  for  the  pro- 
duction of  the  debtor's  books  for  the  purpose  of 
proving  the  acts  of  bankruptcy  whioh  were  alleged 
against  him.  The  learned  registrar  hdd  that  ao- 
oording  to  the  practice  in  bankruptcy  the  debtors 
books  could  not  be  used  against  him  for  such  a 
purpose.  From  this  decision  the  petitioning  creditors 
now  appealed.  Upon  the  appeal  the  question  was 
also  argued  (though  it  did  not  actually  arise  for 
decision)  whether  upon  the  hearing  of  a  bankruptcy 
petition  the  debtor  ooidd  be  called  as  a  witness  and 
be  examined  as  to  the  alleged  acts  of  bankruptcy  in 
support  of  the  petition. 

Herbert  Beed  K,C,,  and  Garrington,  for  the  petition- 
ing creditors. 

Muir  Maekemiet  for  the  debtor. 

The  following  cases  were  referred  to:  In  re  Eolloway, 
1  Bank.  &  Ins.  Bep.  244;  Williams  v.  Williams  6 
M.  &  W.  170;  Udal  v.  Walton,  14  M,  &  W.  254; 
Starkie  on  Evidence,  p.  191  ;  Ex  parte  Castrique,  10 
L.  T.  Bep.  767, 12  W.  B.  Oh.  Dig,  7. 

Yauquah  Williams,  L.J.,  said  the  peti^on  must 
go  back  to  the  registrar.  No  doubt  for  a  number  of 
years  it  had  been  the  practice  in  bankruptcy  not  to 
allow  a  petitioning  creditor  to  call  the  debtor  in 
support  ox  a  petition  which  was  adverse  to  him.  It 
might  not  be  necessary  to  go  into  that  question  on 
the  present  occasion  as  it  was  the  ground  of  the 
appeal  tiiat  the  registrar  had  not  allowed  the  debtor 
to  be  called.  But  lus  lordship  thought  it  better  that 
he  should  say  a  few  words  on  the  p  jint.  The  mere 
fact  that  this  had  been  the  practice  of  the  Bankruptcy 

(a.)  Beported  by  S.  £.  Williajis,  Esq.,  Barrister- 

at-Law. 


Oourt  for  a  long  period  was  not  sufioient  to  make  xt 
right  that  the  court  should  exclude  the  evidence  unless 
it  could  recognize  the  principle  of  the  exclusioii.  It 
was  siud  that  the  practice  was  f  oimded  on  the  old 
rule  which  excluded  the  evidence  of  interested  persons, 
but  his  lordship  did  not  agree  with  that  contention. 
In  the  cases  cited  by  Mr.  Beed  the  evidence  wai 
excluded  on  the  ground  of  interest,  but  that  could  not 
apply  to  a  bankruptcy  petition.  The  reason  for  the 
practice  was  that  bankruptcy  proceedings^  were 
regarded  as  in  some  sense  of  the  nature  of  oriminal 
proceedings,  and  in  a  common  law  oourt  you  could  not 
call  a  prisoner  to  prove  his  own  guilt.  That  was  not 
always  a  principle  of  English  latr,  but  the  rule  had 
been  gradually  evolved  by  the  judges  on  the  ground 
tbat  it  would  not  further  the  interests  of  justice  to 
allow  an  accused  person  to  be  called  as  a  witness 
against  himself.  The  principle  was  now  reoognised 
by  statute,  for  though  an  accused  person  ooold  now 
give  evidence,  he  could  not  be  compelled  to  do  so. 
The  question  was  discussed  in  the  case  of  In  rt 
Solhway,  where  counsel  was  asked  why  was  not  the 
bankrupt  examined.  That  did  not  mean  why  did  you 
not  call  him,  but  why  did  you  not  examine  him.  It 
had  never  been  the  practice  to  examine  a  bankrapt. 
The  only  other  case  was  Ex  parte  Ccuirique,  where  it 
was  held  that  there  was  no  jurisdiction  to  compel  a 
bankrupt  to  be  examined.  That  had  been  acted  upon 
ever  since.  It  was  said  that  there  was  no  ground  to 
support  the  practica.  Since  the  year  1861  tkiings  had 
been  altered.  The  bankruptcjr  practice  may  have 
been  a  very  wholesome  one,  but  it  was  difficult  to  say 
that  proceedioffs  were  any  longer  of  a  criminal  natare 
now  tbat  a  debtor  could  present  a  petition  against 
himself.    His  lordship  supposed  that  this  bankruptcy 

Sractice  must  now  be  altered.  With  regard  to  the 
ebtor's  books,  it  was  quite  plain  that  if  they  wese 
produced  tiiey  would  hb  prima  facie  evidence  against 
the  debtor,  and  they  must  be  produced.  It  was  said 
that  thdr  production  was  immaterial,  but  obviously 
they  might  be  very  material  as  to  the  alleged  acts  of 
bankruptcy. 

BoMER,  L.J.,  agreed.  He  thought  that  it  was 
impossible  now  to  say  that  bankruptcy  proceediogs 
were  of  a  criminal  nature  so  as  to  preclude  the 
petitioning  creditor  from  calling  the  debtor  to  prove 
the  idlegatioQS  in  the  petition.  It  hai  no  doubt 
been  the  habit  of  the  Oourt  of  Bankruptcy  not  to 
allow  the  debtor  to  be  called  as  a  witness.  But  if  the 
petitioning  creditor  was  legally  entitied  to  call  the 
debtor,  no  habit  of  the  court  could  establish  a 
*' practice"  within  the  meaning  of  the  bankruptcy 
rule,  which  preserved  the  old  practice  of  the  court 
when  not  expressly  altered.  If  the  petitioning 
creditor  was  legally  entitied  to  call  the  debtor,  no 
habit  of  the  court  could  prevent  him  from  insisting  on 
his  legal  right.  Of  course  the  debtor  when  called 
would  be  entitled  to  refuse  to  answer  any  questiou 
which  might  tend  to  criminate  himself.  His  lordship 
thought  1±Lere  would  be  very  few  cases  in  which  a 
petitioning  creditor  would  run  the  risk  of  calling  the 
debtor.  But  his  lordship  could  not  see  why  the 
petitioning  creditor,  if  he  could  establish,  an  act  of 
bankruptcy  in  the  shortest  way  by  calling  the  debtor 
himself,  should  not  do  so,  instead  of  having  to  call 
perhaps  a  number  of  other  witnesses.  His  lordship 
agreed  as  to  the  books. 

Oozens-Hardy,  L.J.,  concurred. 

Appeal  allowed;  leave  to  appeal  to  Houte  of  Lords 
refused* 

Solicitors,  Michael  AbraJuims  &  Co.;  Osbom  A 
Osbom, 
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App.  Bankruptcy.  ) 

(YanffliAii  Williama,  Bomer,  and  [ 

Corena-Hardy,  L.JJ.)         ) 


Nov.  15. 


In  re  Dttitn. 
Ex  parte  The  Bksiob,  Official  Bbobivbb.  (a.) 

JSankruptcy^Beport  of  official  receiver  —  Offence  under 
Debiore  Ad — Gonaideraiion  by  tihe  court — Order  to 
proeeeui&^Dehtora  Act,  1869  (32  &  33  Fict.  c  62),  a. 
le^Sankruptcy  Act,  1883  (46  db  47  Vict.  c.  62).  a. 

Where  an  official  receiver  reports  thai  a  bankrupt  has 
been  guilty  of  offences  under  the  Debtors  Act,  it  is  the 
duty  of  the  court  to  consider  the  report  and  to  decide 
whether  the  bankrupt  should  be  prosecuted;  but  there  is 
no  duty  imposed  on  the  court  to  decide  at  any  particular 
Uine  as  to  a  prosecution. 

This  wd  an  appeal  against  the  refusal  by  Mr. 
Bs^rtrar  Hope  of  an  application  hv  the  offioial 
reeeirer  that  the  oourt  would  oonsider  his  report 
dated  the  9th  of  August,  1901,  made  in  the  bank- 
tmtoy  of  Arohibalill  Joseph  Dunn,  and  make  such 
oocder  as  to  the  prosecution  of  the  bai^krupt  or  other- 
vise  as  the  court  might  think  fit. 

The  report  stated  that  in  the  opioion  of  the  official 
reoeiyer  the  bankrupt  had  been  gmlty  of  offences 
under  the  Act,  but  it  did  not  say  whether,  in  the 
opinion  of  the  official  reoeiTer,  there  was  a  reasonable 
probability  of  the  bankrupt  being  oonyicted  if  he 
were  prosecuted  for  the  o£Emces,  nor  whether,  in  the 
opinion  of  the  official  receiver,  it  was  desirable  that 
the  bankrupt  should  be  prosecuted.  Nor  did  the 
official  receiTer  ask  the  court  to  direct  a  prosecution. 
In  those  droumstances  the  learned  regirtrar  made  the 
order  declining  **  to  take  into  consideration  the  report 
of  the  official  receiver  with  a  view  to  making  any 
order  for  the  prosecution  of  the  bankrupt  or  other- 
wise, there  not  being  a  speoific  application  before  the 
coort  for  an  order  to  proiecute ;  out  without  preju- 
dioe  to  any  applicaticm  to  be  made  by  the  official 
receiver,  if  so  advised,  for  an  order  for  the  prosecu- 
tion of  the  bankrupt." 

The  senior  official  receiver,  at  the  instance  of  the 
Board  of  Trade,  appealed,  ex  parte. 

By  seotion  16  of  the  Debtors  Act,  1869,  *'  where  a 
tnutee  in  any  bankruptcy  reports  to  any  court 
eiereitiug  jurisdiction  m  bankruptcy  that  in  his 
opinion  a  bankrupt  has  been  guiUy  of  any  o£Gttice 
imder  this  Act,  or  where  the  court  is  satisfied  upon 
the  representation  of  any  creditor  or  member  of  the 
committee  of  inspection  that  there  is  sround  to 
believe  that  the  bankrupt  has  been  guilty  of  any 
offianoe  under  this  Act,  the  court  ^U,  3  it  appears  to 
the  court  that  there  is  a  reasonable  probability  that 
the  bankrupt  may  be  convicted,  order  the  trustee  to 
prosecute  the  bankrupt  for  such  offence." 

By  leotion  164  of  the  Bankruptcy  Act,  1883, 
"section  16  of  the  Debtors  Act,  1869,  shall  be 
ooDstrued  and  have  eiEBCt  as  if  the  term  *  a  trustee  in 
any  bankruptcy*  included  the  offidal  receiver  of  a 
bankrupt's  estate,  and  shall  apply  to  offences  under 
this  Act  as  well  as  to  offenoes  under  the  Debtors  Act, 
1869." 

By  section  166,  "where  the  court  orders  the 
prosecution  of  any  person  for  any  offence  under  the 
Debtors  Act,  1869,  or  Acts  amenmng  it,  or  for  any 
ofbnoe  arising  out  of  or  connected  with  any  bauk- 
niptcy  procwdiogs,  it  shall  be  the  duty  of  the 
Bireolor  of  PuUio  Prosecutions  to  institute  and  carry 
on  the  prosecution." 

(a.)  Beported  by  8.  E.  Whjjahs,  Esq.,  Barrister- 

ait-Law. 


Sir  £.  B.  Finlay,  A.G.,  H.  SuUon,  and  Muir 
Mackenzie,  in  support  of  the  appeal,  admitted  that  it 
had  been  the  practice  of  the  iMmkruptoy  registrars 
to  make  such  cmiers  as  that  made  In  the  present  case, 
but  they  contended  that  the  practice  was  wronff ,  and 
that  it  was  the  duty  of  the  court  at  some  time  or 
other  to  consider  the  report  and  to  decide  one  way  or 
the  other  whether  a  prosecution  ought  to  be  directed. 

They  referred  to  the  Debtors  Act,  1869,  s.  16; 
Bankrnptcv  Act,  1883.  ss.  66-69,  164,  166;  Bank- 
ruptcy Bules,  1890,  333-4 ;  Bankruptcy  Act,  1890, 
ss.  3,  8;  J^  parte  Barnes,  44  W.  B.  433,  [1896] 
A.  0.146. 

Yaxjghav  Williahs,  L.J.,  said  he  did  not  quite 
see  what  was  the  substantial  reason  for  this  appdioa- 
tion.  Seotion  16  of  the  Debtors  Act,  1869,  provides 
tftiat  where  a  trustee  in  bankruptcy  reports  that  a 
bankrupt  has  been  guilty  of  offimces  under  the  Act, 
the  court  shall,  ii  it  appears  that  there  it  a  reasonable 
probability   of    conviction,    order    the    trustee    to 

Srosecute  the  bankrupt.  There  was  therefore  no 
oubt  that  if  a  repent  was  made  by  the  official 
receiver  that  the  tMUikrupt  had  been  guilty  of 
offences  under  the  Act  tne  court  must  oonsider 
whether  there  was  a  reasonable  probability  of  the 
bankrupt  being  convicted,  and,  if  the  court  arrived 
at  the  conclusion  that  tiiere  was  such  a  probability, 
it  must  order  the  bankrupt  to  be  prosecuted.  That 
being  so,  a  question  had  arisen  as  to  the  practice. 
It  was  said  that,  according  to  the  practice,  the  report 
was  not  considered  or  filed  unless  and  until  tt» 
official  receiver  applied  tox  an  order  directing  a 
prosecution.  If  that  were  so,  his  lordship  entirely 
agreed  that  the  report  ought  to  be  filed.  But  the 
practice  had  bef  n  to  do  nothing  upon  the  report 
unless  the  official  receiver  asked  for  a  prosecution. 
It  was  contended  that  the  offidal  receiver  was 
entitled  to  apply  to  the  oourt  for  its  directions,  and 
that,  if  he  could  not  come  to  a  conclusion  whether 
there  ought  to  be  a  prosecution,  it  was  still  the  duty 
of  the  oourt  to  determine,  on  his  application  for 
directions,  whether  or  not  the  bankrupt  ought  to  be 
prosecuted.  But  his  lordship  said  that,  although  it 
was  the  duty  of  the  court  to  consider  the  report,  no 
duty  was  imposed  upon  it  to  do  this  at  anv  particular 
time.  It  could  do  this  when  it  pleased,  and  if  it 
chose  it  could  dedine  to  give  any  directions  whatever. 
It  was  neither  convenient  nor  expedient  that  the 
court  ahould  determine  whether  a  prosecution  should 
be  ordered  until  all  the  necesvary  facts  were  put 
together  so  as  to  satisfy  the  official  receiver  that  there 
was  a  reasonable  probability  of  conviction.  The 
order  which  the  resistrar  had  made  was  not  in  the 
right  form.  He  ought  not  to  have  declined  to  consider 
the  report,  but  if  he  had  looked  at  the  report  and  had 
come  to  the  conclusion  that  the  facts  were  insufficient 
he  woidd  have  been  justified  in  refusing  to  give 
directions.  If  he  had  after  looking  at  the  report 
refused  to  give  directions  he  was  entitled  to  do  so. 
But  here  the  registrar  refused  to  take  the  report  into 
consideration.  That  was  not  the  form  in  wnich  the 
order  ought  to  have  been  made.  His  lordship  could 
not  help  thinking  that  in  many  cases  the  fact  that 
the  oflicial  receiver  did  not  think  fit  to  ask  for  a 
prosecution  ought  to  be  taken  into  account  whan 
the  registrar  was  considering  whether  he  ought  to 
direct  a  prosecution.  It  was  not  necessary  to  say 
more  upon  this,  which  was  an  ex  parte  appeal.  The 
official  receiver  could  go  back  to  the  registrar  and 
ask  him  to  consider  the  report  and  give  directions, 
and  the  registrar,  on  loolang  at  the  report,  could 
coniider  whether  there  ought  to  be  a  proieoution,  or 
he  could  give  no  directions  at  all. 

BoMXB,  L.J.,  said  that  under  seotion  16  of  the 
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Debton  Act,  1869,  as  affeoted  by  seotion  164  of  the 
Banlarapt<7  Act,  1883,  it  was  dear  that  when  the 
offioial  reoeiver  reported  to  the  conrt  that  the 
banlDrapt  had  committed  offences  nnder  the  Act  it 
was  the  duty  of  the  conrt  to  consider  the  report  and 
to  determine  whether  there  should  be  a  prosecution 
or  not.  Under  the  Act  it  was  dear  that  the 
determination  of  the  qnestion  rested  with  the  court 
and  not  with  the  official  receiver.  So  that  the 
conrt  could  not  refuse  to  consider  the  report  simply 
because  no  application  was  made  to  prosecute  the 
bankrupt.  The  court  must  at  some  time  or  other 
consider  the  report,  and  the  registrar  was  wrong  in 
declining  to  do  so.  When  a  report  was  sent  ia  it 
ought  to  be  filed.  The  official  receiver  might  apply 
for  directions,  but  the  court  was  not  bound  at  once 
to  decide  as  to  a  prosecution,  it  might  postpone  its 
decision  or  ffive  no  directions.  It  was  not  in  any 
way  fettered  as  to  the  time  for  giving  its  decision, 
but  it  must  at  some  time  or  other  dedde  the 
question. 

Cozbns-Habdy,  L.J.,  concurred. 

Appeal  allowed. 

Solidtor,  Solicitor  to  the  Board  of  Trade, 


Appeal.  ) 

(GoUins,  M.tL,  and  Stirling  [  Nov.  13. 

and  Mathew,  L. JJ.)        j 

Boabdman  v.  Scott  &  Whitwobth.  (a.) 

Maeter  and  eervant — Employers*  liability — "  Accident  *' 
— Compeneation — Workmen* a  Compensation  Act,  1897 
.  (60  <fc  61  Vict.  c.  37),  a.  1,  sub-aection  1. 

A  workman  in  the  courae  of  Ma  employment  was  re- 
moving an  empty  yam  beam  from  a  loom  when  a  audden 
strain,  cauaed  by  hia  ahi/ting  it  in  order  to  get  it  more 
evenly  balanced  on  hia  ahotdder,  had  the  effect  of  tearing 
aome  o/thefibrea  of  the  mtuclea  of  hia  baa^. 

Held,  that  the  injury  waa  cauaed  by  an  ** accident** 
within  the  meaning  of  aection  1,  aub-aection  1,  of  the 
Workmen*a  Compenaaiion  Act,  1897. 

Appeal  from  an  award  of  the  judge  of  the 
Manonester  County  Court  in  an  arbitration  under  the 
Workmen's  Compensation  Act,  1897. 

The  applioant  for  compensation  was  a  skilled  power- 
loom  overlooker,  and  was  employed  in  the  factory  of 
the  employers.  It  was  part  of  his  ordinary  duty  to 
remove  empty  yarn  beams  from  looms  in  the  factory. 
He  had  removed  a  beam  weighing  about  1001b.  from 
a  loom,  and  was  carrying  it  on  his  shoulder,  when, 
finding  that  it  was  not  evenly  balanced  on  his 
shoulder,  he  shifted  it  in  order  to  get  it  more  evenly 
balanced,  and  he  immediatdy  felt  something  crack  in 
his  back,  and  subsequently  discovered  that  he  had 
sustained  an  injury.  The  medical  evidence  showed 
that  the  sudden  strain  caused  by  shifting  the  beam 
had  the  effect  of  tearing  some  of  the  fibres  of  the 
mnsdes  of  his  back.  It  appeared  that  before  ttus  he 
had  been  in  good  health,  and  that  he  had  often 
removed  similar  beams  without  difficulty. 

The  county  court  judge  found  as  a  iiai  that  whUst 
lifting  the  beam  the  applicant  sudd^y  tore  some  of 
fibres  of  the  musdes  of  the  back,  that  the  muscles 
were  not  ruptured,  but  the  fibres  were  torn.  He  was 
of  opinion  that  the  injuries  sustained  by  the  applicant 
were  caused  by  an  aoddent,  and  he  nuide  an  award 
for  compensation. 

The  employers  appealed. 

(a.)  Beported  by  F.  G.  Rx^cksb,  Esq.,  Barrister- 

at-Law. 


Arthur  Powell,  for  the  employers.— The  facts  of 
this  case  do  not  show  anything  in  the  nature  of  an 
accident.  An  acddent  impHes  me  happening  of  soms 
fortuitous  and  external  event :  see  the  three  caies  of 
Henaey  v.  White,  Lloyd  v.  Sugg  d:  Co.,  and  Walker  v. 
Lilleahall  Co.  [Limited),  48  W.  B.  267,  [1900]  I  a  B. 
481;  Timmina  v.  The  Leeda  Forge  Co.,  16  Timei 
L.  R.  521,  49  W.  R.  Dig.  109;  Boper  v.  Greenwood  & 
Sona,  83  L.  T.  Rep.  471,  49  W.  E.  Dig.  113. 

RxtSjg,  K.G.,  aadEdmond  Browne,  for  the  applicant 

Collins,  M.R.— I  thiok  this  was  a  dear  case  of  an 
acddent  All  the  authorities  are  agreed  and  all  an 
opposed  to  the  contention  of  the  employers.  In  mj 
opinion  both  the  elements  of  an  accident  are  found  ia 
this  case— viz.,  those  of  being  fortuitous  and  unsz- 
pected.  The  decision  of  the  county  conrt  judge  was 
therefore  right,  and  the  appeal  must  be  dismtssAd. 

Stibling  and  Mathsw,  L  JJ.,  concurred. 

Appeal  diamiaaed. 

Solidtors  for  the  employers,  Wm.  Enrd  &  Son,  for 
Payne,  ChMoway,  &  Payne,  J&^ndiester. 

Solidtors  for  the  applicant,  Indermaur  <&  Browne, 
for  Gardner  &  Son,  Mandiester. 


JQigl^  (Soutt  of  gfuntice. 


Chan.  Div. 
Byrne, 


^ir-  }  Dec  9. 

Fboglby  v.  Phillips,  (a.) 

Pra^ice^Fund  in  court — Payment  out—Peraon  entitied 
to  take  out  lettera  of  adminiatration — Fund  under  £20. 

Where  a  peraon  entitled  to  a  fund  in  court  7uu  died 
intestate,  the  court  will  not  allow  the  fund  to  he  paid  out 
to  the  peraon  entitled  to  take  out  lettera  of  administralion 
to  the  eatate  of  the  intestate,  but  who  haa  not  done  ao,  esen 
although  the  fund  ia  under  £20. 

Hinings  v.  HmiDgs,  2  Hem.  &  M.  32,  12  W.  B.  Ch. 
Dig,  3,  not  followed. 

Petition. 

This  was  an  application  to  vary  an  order  made 
upon  a  petition  for  the  distribution  of  a  sum  of  abjut 
£1,000  New  Consols  and  £35  cash  in  court,  standing 
to  the  credit  of  the  above  action  to  a  separate 
account. 

The  order  provided  for  the  payment  of  vaxioni 
shares  to  various  persons  entitied,  and  to  the  personal 
representatives  of  others  who  had  died«  One  of  theee 
latter  was  a  lady,  who  had  died  intestate,  and  whose 
husband,  a  respondent  to  the  petition,  had  not 
obtained  letters  of  adndnistration  to  her  estate.  Her 
share  amounted  to  less  than  £15. 

An  application  was  now  made  on  behalf  of  the 
husband  and  of  some  other  respondents  that  the 
order  should  direct  that  the  shares  of  legatees  who 
had  died,  beins  under  £20,  should  be  paid  to  the 
persons  entitied  to  obtain  administration  to  the 
estates,  and  that  the  necessity  of  actually  obtaining 
letters  of  administration  might  be  dispensed  ?nth. 

G,  Welby  King,  for  the  petitioners. 

S.  Leeke,  for  the  husband  and  other  respondents.— 
It  is  the  practice  of  the  court  to  allow  sums  under  £20 
belonging  to  a  legatee  who  has  died  intestate  to  be 
paid  to  the  person  entitied  to  take  out  letters  of 
administration  without  putting  him  to  the  expense  of 

(a.)  Reported  by  NeyillbTebbxttt,  Esq., 

at-Law. 


VoLL. 


[Jftn.18.1908.] 


THE  WEEKLY  REPORTER. 


185 


High  Oottbt.      Lf  bb  Huztablb.^Ik  bb  Bolbb  abd  Bbitish  JjAjstd  Co.'s  Cobtbaot,      High  Coubt. 


doinff  so:  King  ▼.  l9aae$on,  9  W.  B.  369;  Jn  re 
Gabef,  3  W.  B.  280 ;  Hiningi  v.  Hining$,  2  Hem. 
&  M.  32,  12  W.  B.  Ch.  Dig.  3;  Dan.  Oh.  Pr. 
(7th  ed.),  vol.  2,  p.  1498.  [Bybnb,  J.— Letters 
of  admiiustratioii  to  an  estate  under  £100  oan 
be  obtained  for  16s.]  If  the  praotioe  is  not 
followed,  the  resnU  will  be  that  if  the  legatee  dies 
before  the  order  letters  of  administration  for  a  fond 
of  £15  or  less  mnst  be  obtained,  while  if  the  legatee 
sorviyes  the  order  for  a  single  day»  a  fund  up  to  £100 
might  nnder  the  Sapreme  Court  Fund  Boles,  1894, 
r.  62,  be  paid  to  the  j>ersons  entitled  \nthoat  their 
^-      required  to  obtain  letters  of  admioistoation. 


Bybnb,  J. — I  must  refuse  the  application.  The 
judges  of  the  Chanoenr  Division  have  carefully 
oonsidered  the  practioe  adopted  in  Hinings  v.  HininqB, 
and  have  decided  that  it  is  not  to  be  followed.  If  tiie 
applicant  is  dissatisfied  he  must  go  to  the  Court  of 
Appeal. 

Application  re/tued* 

Solicitors,  Ouedalla  <Ss  OroM,  for  Wilkim  dt  Toy, 
Chipping  Norton ;  Withall,  TroUer,  dk  Pattwm. 


Chan.  Div.  i  ^      «o 

Parwell,  J.  )  ^^^-  ^^^ 

In  re  Hxtxtable. 

Httxtablb  v.  Cbawfubd.  (a.)   . 

Will — Legacy  /or  chariiaMe  purposee  agreed   upon — 
Admiiaibility  of  evidence, 

A  testatrix  hequecUhed  £4,000  to  G,  *'/or  the  chari- 
table  purposee  agreed  upon  hetween  us.* 

Edd,  thai  there  was  a  limited  charitable  purpose,  and 
thai  evidence  toas  admissible  to  show  what  were  the  terms 
agreed  upon. 

In  re  Fleetwood,  29  W.  B.  45,  15  Ch.  D.  594,  fol- 
lowed. 

Originating  sommons. 

The  testatrix,  Mrs.  Huxtable,  by  her  will  dated  the 
7th  of  Auffust,  1899,  made  the  following  bequest : 
**To  my  friend  the  Bev.  Charles  Hubert  Payne 
Crawford  I  leave  the  sum  of  £4,000  sterUne  for  the 
charitable  purposes  agreed  upon  between  us." 

The  teitatrix  died  in  March,  1901. 

This  was  an  originating  summons  bv  the  plaintifls, 
who  were  the  executors  of  the  wiU,  in  order  to 
determine  the  validity  of  the  bequest. 

Errington  for  the  executors. 

Ashworth  James,  for  the  defendant  Crawfurd,  did 
not  daim  any  beneficial  interest  in  the  fund.  He 
•ahmitted  that  there  was  a  good  dhazitable  disposi- 
tion of  the  income  of  the  fund. 

Parser,  for  the  Attomey-Qeneral. 

Butcher,  K,C,,  and  C,   James,  for  the   residuary 

legatees. 

FabweIiL,  J.,  after  referring  to  the  wiU,  said :  An 
uadavit  has  been  put  in  by  Mr.  Crawfurd,  in  which 
he  states  that  the  charitable  purposes  agreed  upon 
^^  porposes  which  come  to  an  end  with  his  own 
hietime,  He  does  not  himself  now  daim  anybene- 
ndal  interest  in  the  fund,  although  he  states  in  his 
OTidenoe  that  the  intention  was,  that  subject  to  his 
applying  the  fond  to  charitable  purposes  during  his 
lueteme  he  was  to  have  the  corpus.  That  is  not 
^aunedfor  him  now  at  the  bar.  Mr.  Parker  says,  for 
the  Attomey-Qeneral,  here  is  a  general  charitable 

(a.)  Beported  by  Paul  Steioklawd,  Esq.,  Barrister- 

at-Law. 


trust  shown,  and  as  I  understand  him  to  iftiy,  I  ought 
not  to  regard  the  evideooe,  but  should  direct  a  scheme 
fir  the  whole  £4,000.    I  do  not  think  I  could  do  that. 
I  quite  agree  that  the  evidenoe  would  not  be  admis- 
sible if  it  were  to  contradict  the  will — that  is  to 
say,  supposing  the  affidavit  had  been  that  the  lady 
was  under  a  misapprehension,  and  that  she  never 
agreed  to  amy  charitable  purposes  at  all  with  him, 
that  would  be  contradicting  the  will,  and  I  do  not 
think  it  would  be  admisaible  here.    But  here  we  have 
got  by  the  terms  of  the  will,  not  a  general  charitable 
purpose,  but  a  limited  charitable  purpose — namely,  for 
those  actually  agreed  upon,  and  I  do  not  see  that 
there  is  any  contradiction  of  the  will  in  saying  that 
the  charitable  purposes  agreed  upon  exhausted  the 
whole  income  of  the  fund,  but  lasted  only  for  a  limited 
time  and  did  not  go  on  for  ever.    I  should  have  had 
some   little   doubt  as   to   the  admissibility  of  the 
evidence  at  all  if  it  had  not  been  for  the  decision  of 
Hall,  Y.C.,  in  In  re  Fleetwood;  that  is  a  decision 
more  than  twenty  years  old,  and  I  certainly  feel 
bound  to  follow  it.    I  am  not  sure  that  Mr.  Parker 
objected  in  form  to  my  admitting  the  evidenoe.    It 
seemed  that  if  he  had,  I  should  have  overroled  the 
objection  and  admitted  it.    The  case  he  chiefly  relied 
upon  was  the  case  of  The  Commissioner  of  Charitable 
DonaUons   and  Bequests  v.   Cotter   (which  I  believe 
should  be  read  Sullivan),  1  Dr.  &  War.  501.    There 
this  particular  question  did  not  arise,  because  the  gilt 
bein^  to  two  reverend  gentlemen  "to  be  by  them 
applied   to   charitable    purposes   according   to   my 
instructions     deposited     with    the    Bev.     Andrew 
O'Coimell,"  it  appeared  that  no  written  instructions 
had  ever  been  deposited  with  Mr.  Andrew  O'Connell, 
but  his  testimony  was,  "  I  had  instructions  given  to 
me,  but  they  were  verbal  and  general  for  charitable 
purposes,    and   with  this    proviso   only,    that   the 
money  was  to  be  exdosively  applied  for  charitable 
purposes."    Then,  says  the  Lord  Chancellor,  "  here 
the  intention  expressed  is  conustent  with  the  will ; 
whether  the  Statute  of  Frauds  may  or   may  not 
interfere  with  it  I  do  not  think  myself  called  upon  to 
say,  as  I  can  decide  without  reference  to  the  statute." 
If  I  may  respectfully  say  so,  I  entirely  agree.    There 
was  on  the  face  of  the  will  there,  a  general  charitable 
ii^tent  and  so  far  as  the  parol  evidence  went  it  was 
exactiy  in  accordance  with  that,  and  there  was  no 
difficulty  at  sll.    Here  ^ere  is  not  on  the  face  of  the 
wiU  a  general  charitable  intent,  but  a  limited  charitable 
intent — namely,  to  the  extent  agreed  upon.    It  seems 
to  me  I  must  admit  the  evidence  on  the  authority  of 
that  case  to  show  what  the  parties  agreed  upon.    That 
being  so,  the  scheme  will  be  limited  to  dealing  with 
the  fund  during  the  lifetime  of  Mr.  Crawfurd. 

Solicitors,  Bridges,  Sawtelly  ds  Co, ;  WaUona,  Johnson, 
Bubb,  &  Co,;  Solicitor  to  the  Treasury;  Glutton  & 
Johnson. 


Chan.  Div.  \  r\      a 

Buckley,  J.  j  ^^'  ^• 

In  re  BoLBS  and  Bbitish  Lakb  Co/s  Oontbact.  (a.) 

Trustee — Trust  for  eale—Bdirement  of  trustee — Pur- 
chase  by  him  of  property  subject  to  trust. 

Where  a  trustee  of  an  instrument  containing  a  power 
of  sale  has  retired  from  the  trust,  lie  is  entitled  to  pur^ 
chase  property  subject  to  the  trust,  provided  there  is 
nothing  to  show  that  at  the  time  of  his  retirement  a  sale 
was  contemplated  or  that  he  is  taking  advantage  of  any 

(a.)  Beported  by  H.  L.  Okmiston,  Esq.,  Barrister- 

at-Law. 
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H.C.  Ik  bb  Boles  &  Bbitish  Laud  Co.'s  Cohtbact.^Poissoh  &  Woods  v.  Bobxbtsoit  ft  Tubtby.  H.G. 


information  tohich  he  might  have  obtained  when  he  %oas 
a  trustee. 

This  was  a  summons  taken  out  by  the  pjodhaMin 
under  the  Vendor  and  Purchaser  Aot,  askiog  for  a 
declaration  that  their  requisitions  had  not  been  duly 
answered  and  that  the  vendor  had  not  deduoed  a 
good  title  in  accordance  with  the  contract. 

The  facts  of  the  case  were  as  follows :  A  testator 
devised  certain  lands  to  four  tmstees  (among  whom  was 
the  vendor,  Boles)  upon  certain  trusts  with  a  power  of 
sale;  on  the  27th  of  May,  1885,  the  testator  died ;  on 
the  27th  of  July,  1885,  one  of  the  trustees  disclaimed 
the  trusts  of  the  will ;  on  the  4th  of  Auguit,  1885, 
Boles    concurred  with  the    two  other    trustees  in 

gayizxg  off  a  mortgage  on  part  cf  the  testator's  estate ; 
y  an  indenture  of  the  11th  of  November,  1885, 
Boles,  under  the  power  contained  in  section  32  of 
the  Oonveyanoing  and  Law  of  Property  Act,  1881, 
retired  from  the  trust,  and  the  trust  property  thereby 
became  vested  in  the  two  remaining  trustees ;  by  an 
indenture  of  the  13th  of  November,  1897,  under  the 
power  of  sale  contained  in  the  will  Boles  pur- 
chased some  of  the  lands  therdn  oomprised  from 
the  remaining  trustees  for  the  sum  of  £5,325 ;  on  the 
3rd  of  May,  1901,  Boles  contracted  ?nth  the  purchasers 
to  sell  them  the  property  at  the  price  of  £6,000.  In 
their  requisitions  the  purchasers  took  exception  to  the 
purchase  by  the  vendor  of  the  lands  in  question  from 
the  testator's  trustees  on  the  ground  that  he  himself 
ikH^iOBfifiJ^een  a  trustee  of  the  testator,  and  demanded 
that  he  shoulcl  show  a  proper  title  thereto.  The 
vendor  declined  to  comply  with  this  requisition  and 
thereupon  the  purchasers  took  out  the  present 
summons. 

r.  L,  Wilkinson,  for  the  applicsnts. — ^The  rule  which 
precludes  a  trustee  from  Duying  trust  property 
extends  after  hit  retirement ;  if,  therefore,  he  mhes 
to  bu7,  he  must  either  obtain  the  consent  of  his 
cestuis  que  truateat^  or,  if  they  are  incapable  of  giving 
such  consent,  of  the  coort. 

He  relied  on  Ex  parte  Laeey,  6  Yes.  625 ;  Ex  parte 
James,  8  Yes.  337 ;  and  Coles  v.  Trecathidc,  9  Yes.  234. 

H,  Wace,  for  the  r«spondentt 

Buckley,  J.,  stated  the  facts,  and  continued : 
Apart  from  any  case  of  doubt  or  suspicion  is  there 
any  rule  of  this  oourt  that  a  man  who  has  ceased  to 
be  a  trustee  of  an  instrument  which  contains  a  power 
of  sale  for  twelve  years  cannot  be  a  purchaier  of  the 
property  subject  to  the  trust  f  I  thmk  there  is  not. 
The  doctrine  as  to  purchases  by  a  trustee  from  his 
cestuis  que  trustent  is  founded  on  this — ^that  a  trustee 
for  sale  is  bound  by  a  duty  to  his  cestuii  que  trustent 
to  do  evei^thing  in  his  power  for  their  boneflt,  and 
may  not,  urespeotive  of  any  question  of  undervalue, 
purchase  their  property;  and  further,  he  may  not 
purchase  their  property  if  he  has  retired  from  the 
trusteeship  with  that  end  in  view.  But  if  he  has 
retired,  and  there  is  nothing  to  show  that  at  the  time 
of  his  retirement  there  was  any  idea  of  sale,  is  ttiere 
anything  to  prevent  him  from  becoming  a  purchaser  P 
I  have  to  see  whether  Boles  was  taking  ac^antage  of 
any  information  which  he  might  have  obtained 
when  he  was  a  trustee;  so  far  as  I  can  see,  he 
was  not.  I  have  discovered  a  case  which  is 
not  exactly  in  point,  but  which  is  iliuttrative  of 
the  principle  on  which  I  have  to  decide  this  case. 
In  Clark  v.  Clark,  9  App.  Gas.  733,  83  W.  B. 
Diff.  88,  there  were  two  executors,  one  of  whom 
had  not  proved  but  had  not  disclaimed;  it  was 
held  in  tbe  supreme  court  of  the  oolony  that 
until  he  had  absolutely  disclaimed  he  could  not  buy 
froni  his  oo-exeontor.  Sir  Arthur  Hobhouse,  in 
delivering   the  judgment    of    the    Privy    Conndl 


reversing  this  decision,  said :  '*  Their  lordships  osanot 
agree  that  a  sale  is  to  be  avoided  merely  beoauas 
when  entered  upon  the  purchaser  may,  at  his  option, 
become  ^e  trustee  of  the  property  purchased,  though 
in  point  of  fsct  he  never  does  become  such.  A  men 
so  placed  might  possibly  use  his  power  in  such  a  way 
asto  raise  a  case  forsettiog  aside  the  transaotioD. .  •  • 
But  that  is  a  different  thing  altogether  from  the 
absolute  disability  attaching  to  one  who  would  at  the 
same  moment  be  a  vendor  in  trust  for  others  and  s 
purchaser  on  his  own  behalf."  That  is  not  this  can ; 
it  was  Ihe  case' of  aman  who  might  become  a  tmstss; 
but  in  my  opinion  the  same  principle  must  prevail— 
the  mere  fact  that  a  man  was  a  trustee  for  ssle  of 
property  twdve  years  belore»  does  not  prednde  him 
from  purchasing  it. 

Summons  dismissed. 

SoUdtors,  BusseU  &  RusseU;  E,  F.  A  H.  Landoiu 


^-  ^^- 1  Nov.  23,  26. 

Joyce,  J.   J 

PoissoN  AND   Woods  v.   Bobbbtsoit  Ain) 

TURVEY.  (a.) 

Trade  secret^Medical  prescriptum— Secret  fecfj»- 
Joint  oumershtp —Bight  of  one  joint  owner  to  demand 
inspection  of  recipe  in  the  hands  of  another  jM 
owner. 

Where  A,  and  B,,  each  claiming  under  assignmefd» 
from  C.,  had  been  held  at  the  trial  of  an  action  between  A» 
and  B.  to  be  Joint  o'vnere  of  a  secrH  remedy,  and  each 
entitled  to  make  and  sell  the  remedy,  but  (he  paper 
upon  which  the  secret  recipe  was  written  had  &ai 
destroyed. 

Held,  that  A.  {to  whom  the  recipe  had  never  been  cm- 
municoited)  was  not  entitled,  upon  an  apj^ieation  modi 
under  the  liberty  to  apply  given  at  the  trial,  to  demand 
from  B.  either  a  copy  or  an  inspection  of  the  secrd  rect^e. 

This  was  a  motion  in  the  above-named  actionVf 
the  plaintiff  Poisson  that  he  might  be  at  liberty  to 
inspect  (and  take  copies  of)  the  original  redpe  lor 
the  maoufaoture  of  the  secret  speoifio  or  reoM^ 
known  as  "Tacquaru"  handed  by  Georae  Boidsnd 
Edwards  to  the  defendant  Bobertion,  and  thenintiie 
possession,  custody,  or  power  of  the  defendant  Torfeit 
and  that  the  defendant  Turvey  might  be  ofdsted  to 
produce  the  said  recipe  for  such  inspeotum. 

The  subject-matter  of  the  action  was  a  seont 
spedflo  for  the  cure  of  drunkenness. 

By  an  agreement  dated  the  2nd  of  Hazoh,  1896, 
Gtwrge  Bowland  Bdwaids,  the  former  ownar  of 
<*Taoquaru,''  entered  into  partnership  with  fts 
defendant  Bobertson  for  the  purpose  of  dealing  ^ffw 
the  said  remedy,  and  under  that  agreement  Bobert- 
son became  entitled  to  one-half  the  praftts,  he  unto- 
taking  the  whole  business  management,  and  Bdwsrdi 
being  in  the  position  of  a  sleeping  partner. 

By  an  indenture  dated  the  lltL  of  Marbh,  ISw, 
Edwards  assigned  his  interest  in  the  remedv  tocos 
Woods,  who/however,  was  not  to  be  entitled  to  know 
the  secret  of  the  remedy. 

On  the  23rd  of  Mardi,  1896,  Woods,  by  an  bam- 
ture,  assigned  to  the  plaintiff  PoiMon  one-half  of  hii 
half  interest  in  the  remedy.  ^  _ 

On  the  6th  of  July,  1897,  the  defendant  Bobectm 
by  a  document  in  writuig,  assigned  one  quarter  of  bii 
half  interest  to  the  plaintiff  PdsBon,  but  without  oob- 
munioating  the  secret  to  him,  though  these  wss  no 

(a.)  Beported  by  H.  OiAXTaHTOir  Soott,  Bsq., 

Barrister-at-Law. 
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ooyeoaat  to  the  eiEBot  that  it  ihoold  not  be  oommani- 
oated  to  him, 

Sabetqnently,  on  the  let  of  August,  1900,  Bobert- 
8on  affected  to  sell  to  the  defendant  Torrey  the  sole 
rights  in  the  said  remedy,  and  he  tib.ereaponooinmuni- 
c&ted  the  secret  to  Tarrey,  ti^ij^i^ing  to  him  the 
original  paper  upon  which  it  was  written, 

Tue  plaintiffi  thereupon  sought  a  declaration  that 
the  last-mentioned  asrignment  was  a  fraud  on  their 
rights  and  Toid,  and  an  order  that  the  defendant 
Turkey  should  deUver  up  the  recipe  and  other  docu- 
ments handed  to  him  by  the  dnendant  Robertson. 
They  farther  asked  for  an  injunction  to  restrain  the 
defendant  Tnrrey  from  manufacturing,  selling,  or 
dealing  with  the  remedy  or  from  midosing  the 
secret  to  any  person  other  than  to  the  piMntaff 
Poisson ;  a  deolaratioa  that  the  plaintiff  Poisson  was 
entitled  to  have  the  xemedy  communicated  to  him ; 
an  order  directing  the  defendant  Eobertoon  to  deliyer 
to  the  plaintiff  Poisson  a  true  copy  of  theredpe;  and 
an  aooount  of  all  dealings  with  the  remedy  by  the 
defendant  Tiurey. 

Upon  heaefatt  the  action  Eekewioh,  J^  in  his  judg- 
ment deoided  mat,  there  beioff  no  fraud  in  the  sale  of 
the  1st  of  August,  1900,  theeieotof  theyariousasiign- 
inents  was  to  Test  three-eighths  in  Turrey,  three- 
eighths  in  Poisson,  and  two-eighths  in  Woods.  But 
hii  Iddship  farther  held  that  this  did  not  entitle  the 
phdntifiii  to  an  aooouot.  Btoh  was  entitled  to  make 
the  remedy  and  to  sell  it  fbr  his  own  benefit  His 
lordship  gaye  no  decision  upon  the  question  of  the 
right  of  the  plaintiff  Poisson  to  iospect  the  recipe 
or  to  have  the  documents  handed  over  to  him. 

Tiiis  motion  was  brought  on  by  the  plaintiff 
Paiiaoa  under  the  liberty  to  apply  given  in  the 
action. 

It  appeared  in  the  evidence  that  the  original  paper 
upon  which  the  redpe  was  written  had  beoome  worn 
oat,  and  was  consequently,  sinoe  the  hearing  of  the 
action,  destroyed  by  the  defendant  Turvey,  who, 
however,  had  taken  and  kept  a  copy  of  it. 

Hughes,  K.O.f  and  Harman,  for  the  applicant. — ^The 
reealt  of  Eekewich,  J.'s,  judgment  is  that  we  are 
iatereeted  in  the  recipe  to  ths  extent  of  three-eighths. 
Under  the  assignment  of  two-eighths  our  dient 
Pdsaon  is  not  entitled  to  know  the  redpe ;  but  as 
owner  of  the  remaining  one-eighth  he  entitled  to 
know  it.  Tliis  is  so  whether  we  are  in  the  position  of 
joint  owners  or  partners. 

^  Wrighi  Tavlor^  for  the  defendant  Turvey.— In  the 
first  place,  this  is  an  appheation  whidi  cannot  be 
made  onder  tlie  liber^  to  apply  whidi  appears  in  the 
order  of  Kekewioh,  J.  But  assuming  Uiat  he  can 
do  so,  the  applicant  has  no  right  to  ask  me  to 
diTolge  the  secret  to  him.  The  original  piece  of 
paper  is  no  longer  in  existence  and  there  is  nothing 
in  whidi  he  can  daim  any  property. 


JoTOB,  J.— Tiiis  is  a  most  eztraordmary  case,  and 
I  regret  that  I  do  not  see  my  way  to  make  the  order 
ssked  for.  My  present  impression  is  that  the  plaintiff 
Qodd  only  sncoeed  by  showing  that  he  had  some 
P^^perty,  legal  or  equitable,  in  the  piece  of  paper  upon 
vnioh  tile  speoific  was  written,  or  some  contract, 
apcess  or  implied,  for  the  production  of  it.  It 
u  not  like  the  case  of  a  title  deed  or  copyright. 
Under  the  assignments  prior  to  one  dated  the 
oth  of  July,  1897,  Poieson  and  Woods 
had  shares  hi  .what  was  called  the  secret 
^ttnedy,  but  only  under  documents  which  provided 
that  they  should  not  know  the  secret  It  was  only 
under  the  dooument  of  that  date  that  Poisson  became 
«nutUd  to  know  the  secret.  The  truth  is  that  Poisson 
onght  not  to  have  paid  his  mon^  until  he  had  seen 


the  document,    or  he   should  have  had  inserted  a 
covenant  for  its  production. 

Bobertson  affected  to  assign  the  whole  remedy  to 
Turvey,  who  took  without  notioe  of  the  earUer  assign- 
ment. Then  at  the  trial  of  the  action  before  Keke- 
wich,  J.,  Pdsson  asked  by  his  pleadings  for  an  order 
for  the  delivery  of  the  redpe  to'him,  and  by  amend- 
ment that  Turvey  should  shew  it  to  him.  Notwith- 
standing that  the  pudgmeot  gave  no  such  rdief,  but 
merdy  a  declaration  as  to  the  interests  of  the  parties 
in  the  remedy.  So  the  plaintiff  is  in  a  difficult 
position  in  coining  to  aek  the  court  now  for  a  remedy 
which  he  failed  to  obtain  on  that  occasion.  For 
these  reasons  I  do  not  see  my  way  to  make  a  podtive 
order  on  Turvey  to  shew  the  paper.  Tins  is,  however, 
without  prejudice  to  any  subsequent  application. 

Sdidtors,  J,  A,  Maxwell;  Maurice  Moeeley. 


Ghm,  Div.       )  j^^  ^  p, 

Swinfen  Bady,  J.  j  ^®^-  ^'  ^• 

In  re  Thb  Sfibal  Globb  (Limited},  (a.) 

Company — Debentures — Extension  of  time /or  registrar 
tion—Companies  Act,  1900  (63  <f;  64  Vict.  c.  48),  «.  15 
— Application  substquent  to  resolution  for  voluntary 
vfinding  up — Form  of  order. 

An  application  for  an  order  under  section  15  of  the 
Companies  Act,  1900,  extending  t?ie  time  for  registration 
of  debentures  was  not  made  until  after  the  passing  of  a 
special  resolution  for  the  voluntary  winding  up  of  the 
company  and  the  appointment  of  a  liquidator, 

llM,  thai  the  principle  of  Crew  v.  Oommings,  36 
W.  B.  908,  21  Q,  B.  D,  420,  and  In  re  Parsons,  Ec 
parte  Furber.  41  W.  B.  468,  [1893]  2  Q,  B,  122,  ex- 
tended to  oases  in  which  the  rights  of  third  parties  had 
actually  accrued  and  might  be  prejudicially  affected 
if  registratioti  were  allowed  withotU  pri^ecting  those 
rights.  The  order  was  consequently  made  **  without 
prejudice  to  the  rights  of  parties  acquired  prior  to  the 
Ume  when  such  debentures  shall  be  actually  registered,** 

This  was  an  applicstion  under  section  15  of  the 
Companies  Act,  1900,  by  the  holders  of  debentures  in 
the  Spiral  Globe  (Limited)  for  an  extension  of  the 
time  friihin  which  such  debentures  might  be 
registered. 

Mark  Bomer,  for  the  debenture-holders. 

Harold  Simmons,  for  the  voluntary  liquidator. 

The  facts  and  arguments  aiopted  by  counsel 
appear  suffidently  in  the  judgment 

Cur,  adv,  vult, 

Deo.  7.^The  following  written  judgment  was 
ddivered  by 

SwiNFBN  Eady,  J.— This  was  an  application  of 
Mesirs.  William  Watson  &  Co.,  bankers,  and  Tnomas 
Edward  Yiokers,  made  under  section  15  of  the 
Companies  Act,  1900,  to  extend  the  time  for  registra- 
tion of  ten  debentures  of  £100  each,  numbered  11 
to  20  indudve,  and  forming  part  of  a  series  of 
twenty  like  debentures  created  by  the  company, 
on  the  ground  that  the  omission  to  register  was  due 
to  inadvertence.  Tae  company  was  incorporated  in 
the  year,  1897,  and  by  a  resolution  of  the  board  of 
directors  passed  on  the  28th  of  August,  1900,  it  was 
determine  to  authorize  the  issue  at  par  of  debentures 
of  £100  each  to  the  amount  of  £2,000.  At  a  meeting 
of  the  board  on  the  31st  of  August,  1900,  the  form  of 

(a.)  Eeported  by  L.  W.  Bybnb,  Esq.,  Barrister- 
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debenture  was  submitted  and  approved,  and  it  was 
zesolved  that  the  seal  be  affixed  to  twenty  debentures 
of  £100  each  bearing  interest  at  6  per  cent.,  and  the 
same  were  sealed  accordingly,  such  debentures  all 
ranking  pari  passu  and  being  charged  upon  the  whole 
of  the  assets  and  undertaking  of  the  company  by  way 
of  floating  charge.  On  the  24th  of  September,  1900, 
the  company  issued  to  Messrs.  William  Watson  & 
Co.  ten  of  the  debentures,  but  the  balance — those 
numbered  11  to  20— ^which  are  the  subject  of  the 
present  application,  were  not  then  issued.  On 
the  3rd  of  January,  1901j  it  was  resolved  that  the 
remaining  ten  debentures  be  deposited  with  the 
compMiy"s  bankers,  Messrs.  William  Watson  &  Co., 
and  this  was  done  on  the  5th  of  January,  1901,  the 
debentures  being  so  deposited  as  security  for  an  over- 
draft. Subsequently  in  February,  1901,  it  was 
arranged  that  Mr.  Thomas  Edward  Tickers  should 
advance  to  the  company  £500  in  part  discharge  of  the 
company's  overdraft  and  receive  in  respect  thereof  five 
of  the  ten  last  mentioned  debentures,  and  this  was 
done.  On  the  18th  of  April,  1901,  the  company  passed 
a  special  resolution  for  winding  up  voluntarily  and  a 
liquidator  was  appointed.  On  the  3rd  of  July,  1901, 
Messrs.  William  Watson  &  Co.,  on  behalf  of  them- 
selves and  all  other  holders  of  mortgage  debentures, 
commenced  an  action  for  the  purpose  of  enforcing  all 
the  debentures,  and  on  the  30th  of  July,  1901,  judg- 
ment was  pronounced  in  the  matter  directing  the 
usual  accounts  and  ioquiries.  la  prosecuting  the 
inquiries  under  the  judgment  it  transpired  that  the 
debentures  issued  on  the  5th  of  January,  1901,  had 
not  been  registered  pursuant  to  section  14  of  the 
Companies  Act,  1900. 

I  am  satisfied  that  the  omission  to  register  was 
due  to  inadvertence  and  am  willing  to  make  an 
order  extending  the  time,  but  with  the  addition 
of  the  words  '*This  order  to  be  without  preju- 
^ce  to  the  rights  of  parties  acquired  prior  to  the 
time  when  such  debentures  shidl  be  achuJly 
registered."  Mr.  Bomer,  for  the  apnlioants,  said  that 
an  order  in  this  form  would  probably  be  of  little  use 
to  him,  having  regard  to  the  wlndiog  up  and  the 
appointment  of  a  liquidator,  and  asked  to  have  those 
WOTdsomitted,  and  contended,  further,  that  theomission 
to  register  could  only  have  prejudiced  the  position  of 
creditors  who  had  become  such  since  the  issue  of  the 
debentures,  and  that  at  all  events  the  order  should 
only  preserve  the  rights  of  such  creditors,  and  should  not 
extend  to  persons  who  were  creditors  of  the  company 
when  the  debentures  were  issued,  or  to  the  Uquidator. 
In  support  of  his  argument  he  referred  to  Creuj  v. 
Cummings,  36  W.  E.  908,  21  Q.  B.  D.  420,  and 
In  re  Pardons,  Ex  parte  Furber,  41  W.  E.  468,  [1893]  2 
Q.  B.  122,  cases  decided  under  the  Bills  of  Sale  Act, 
1878,  and  which  did  not  appear  to  have  been  referred 
to  in  the  recent  case  before  Buokley,  J.,  of  In  re 
Joplin^a  Brewery  Co.  (Limited),ante,  p.  75,  [1901]  W.  N. 
216.  These  oases,  he  contended,  showed  that  the  object 
of  section  14  of  the  Bills  of  Sale  Act,  1878  (which  is 
in  pari  materia  with  section  15  of  the  Companies  Act, 
1900),  was  only  to  protect  the  rights  of  persons 
in  whom  any  property  of  the  mortgagor  had  actually 
vested  before  the  registration  of  the  debentures.  1 
am  unable  to  accept  this  view.  It  is  true  that  on 
the  winding  up  of  a  company  the  property  does  not 
beoome  vestea  in  the  liquidator  as  it  does  become 
vested  in  the  trustee  of  a  bankrupt  on  the  bankruptoy 
of  an  individual.  But  the  princi^e  of  the  cases  before 
refeired  to  is  not  limited  in  ite  application  to  those 
oases  in  which  the  ownership  of  or  property  in  goods 
or  chattels  has  actually  changed ;  it  extends,  in  my 
judgment,  to  cases  in  which  the  righte  of  third 
persons  have  actually  accrued  and  in  which  they 
would  be  prejudicially  affected,  if  registration  were 


allowed  without  saving  and  protecting  those  rights. 
Upon  a  winding  up  the  righte  of  the  whole  body  of 
the  company's  creditors  have  intervened,  and  this 
position  of  the  liquidator,  and  through  him,  of  all 
the  general  creditors  of  the  company,  woold  now  be 
very  much  prejudiced  if  the  time  for  registration  were 
unconditionally  extended;  the  company  being  now  in 
liquidation,  the  difficulty  cannot  be  avoided  by  issidog 
fresh  debentures.  The  order  will  therefore  be  made, 
but  with  the  addition  of  the  words  befon 
mentioned. 

Solicitor,  J.  J,  Hands,  for  all  parties. 


K.  B.  Div.  ) 

(Lord  Alverstone,  L.C.J.,  and  >  Kov.  20. 

Darling  and  Channell,  JJ.)   ) 

Bbx  v.  Justioes  of  Essex,  (a.) 

Poor  law— Bating — Appeal — Valuation  list — Appeal 
against  auhaequent  rate — Second  notice  of  ohfeciian  to 
assessment  committee — Union  Assessm&rd  Committa 
Amendment  Act,  1864  (27  db  28  Vict.  c.  39),  s.  1. 

By  27  &  28  Vict.  c.  39,  s.  1,  it  i$  enacted  that  before 
any  appeal  shall  he  heard  by  any  special  or  quarter 
sessions  against  a  poor  rate,  t?ie  appellant  shall  gm 
twenty-one  days*  notice  in  writing  previous  to  the  special 
or  quarter  sessions  to  which  such  appeal  is  to  be  made  of 
the  intention  to  appeal,  and  tJie  grounds  thereof^  to  the 
assessment  committee :  provided,  thai  no  person  shall  he 
empctwered  to  appeal  to  any  sessions  against  a  poor  rak 
made  in  conformity  with  the  valuation  list  approved  hg 
the  committee,  unless  he  shall  have  given  the  committee 
notice  of  objection  against  the  list,  and  shall  have  /ailed 
to  obtain  such  relief  in  the  matter  as  he  deems  Just, 

The  appellants,  having  been  assessed  in  May^  1900,  (o 
a  poor  rate  in  conformity  with  a  valuation  list,  gam 
notice  of  their  objection  to  the  list,  and  the  oommittei 
reduced  the  assessment  but  refused  to  do  so  to  the  extetd 
claimed  by  the  appellants.  The  appellants  then  appealed 
to  special  sessions,  when  the  assessment  tvas  still  further 
reduced,  but  not  to  the  extent  claimed  by  the  appdlants, 
A  subsequent  rate  was  made  in  October,  1900,  which  tool 
not  appealed  against.  In  May,  1901,  another  poor  rak 
was  made,  under  which  the  appellants  were  assessed  oa 
the  valuation  decided  by  tJie  justices  in  special  sessions. 
The  appellants  appealed  to  quarter  sessions  against  this 
rate,  but  gave  no  fresh  notice  to  the  committee,  of  ob/ecticn 
to  the  vahtation  list  upon  which  this  rate  was  made.  The 
justices  refused  to  hear  the  appeal,  on  the  ground  that  no 
proper  notice  had  been  given  to  the  committee. 

Held,  on  a  rule  for  a  mandamus  to  the  justices,  that 
no  proper  notice  of  obfection  to  the  valuation  list  had  been 
given  to  the  assessment  committee  before  tJie  second  appeal 
was  brought,  and  therefore  such  appeal  could  not  he 
heard.  Under  section  1  of  the  Ad  of  1864  it  is  a  am- 
dition  precedent  to  an  appeal  tJiat  the  appeiOant  shall 
make  an  objection  before  the  committee  to  the  valuation 

list. 

Where  there  is  a  second  rate  and  a  second  appeal  a 
second  notice  of  objection  to  the  valuation  list  must  hs 
given, 

Eeg.  V.  Great  Western  EaQway  Co.,  11  W,  B.  670, 
L,  B.  4  Q.  B.  323,  followed. 

Eule  calling  on  the  justices  of  Essex  to  show  canss 
why  a  writ  of  mandamus  should  not  issne  to  thsm 
commanding  them  to  enter  continuanoes  and  hear  and 
determine  an  appral  of  Messrs.  V,  &  B.  Tolhuxst  ft 
Cox  against  a  rate  or  assessment  made  for  the  relief 
of   the   poor   of   the   parish  of  Prittlewell,  in  the 


\ 


(a.)  Eeported  by  E.  G.  Stuxwell,  Esq.,  Banister- 
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Boohioid  Union,  in  the  county  of  Essex,  on  the  4th 
of  May,  1901. 

The  foUowiog  facts  appear  from  the  affidavit  on 
which  the  rule  was  granted : 

In  June,  1900,  the  appellants'  premises  .  were 
assessed,  mider  a  poor  rate  made  on  the  8th  of  May, 
at  the  gross  estimated  rental  of  £180  and  at  the 
rateable  ralne  of  £160. 

Being  dissatufied  with  this  assessment  the  appel- 
lants on  the  23rd  of  June,  1900,  duly  gave  notice  of 
their  objection  to  the  list,  and  on  the  5th  of  Septem- 
ber, 1900,  the  assessment  was  reduced  to  £150  gross 
estbnated  rental  and  £135  rateable  value,  but  the 
assessment  committee  refased  to  reduce  the  assess- 
ment to  the  extent  claimed  by  the  appellants — 
namely,  to  £90  gross  estimated  rental  and  £81 
latsalile  value. 

Bem^  still  dissatisfied  they  appealed  to  the  justices 
in  special  sessions,  assembled  in  pursuance  of  section 
6  of  6  &  7  WilL  4,  c.  96,  against  the  above  rate,  and 
on  the  6th  of  November,  1900,  the  appeal  was  heard, 
and  the  justices  determined  not  to  zMuce  the  assess- 
ment of  the  premises  to  the  extent  claimed  by  the 
^>pellants,  but  they  amended  the  rate  by  reducing 
snoh  assessments  to  £130  gross  estimated  rental  and 
£117  r«teable  value. 

A  poor  rate  made  the  26th  of  October,  1900,  was 
the  rate  which  was  current  at  the  date  this  appeal 
wai  heard,  and  the  next  poor  rate  made  thereafter 
was  dated  the  4th  of  May,  1901,  the  rate  now 
appealed  from. 

By  this  rate  the  appellants  were  assessed  in  respect 
of  their  premises  as  follows  :  gross  estimated  rental, 
£130;  rateable  value,  £117. 

On  the  12ch  of  June,  1901,  they  gave  notice  of 
appeal  against  this  rate  on  the  grounds  that  their 
premises  were  assessed  at  sums  exceeding  the  true 
gross  estimated  rental  and  rateable  value  thereof ; 
that  there  were  oertain  other  specified  premises  in 
respect  of  which  the  respective  occopters  were 
assessed  in  the  said  rate  xmf airly  and  incorrectly,  and 
at  sums  less  than  the  true  gross  estimated  rentals 
and  rateable  veJues  thereof,  and  that  certain  other 
rateable  hereditaments,  in  respect  of  which  the 
occupiers  were  liable  to  be  rated  were  omitted  from 
the  said  rate. 

On  the  3rd  of  Joly,  1901,  at  the  general  quartfr 
sessions,  the  appeal  came  on  for  hearing,  when  the 
following  preliminary  objections  were  made  on 
behalf  (S  the  respondents:  (1)  That  as  regards  the 
first  of  the  said  grounds  of  appeal,  the  appellants 
were  concluded  by  the  finding  of  the  special 
Mssions  on  the  6th  day  of  November,  1900, 
thftt  finding  not  having  been  appealed  against, 
and  being,  therefore,  binding  and  conclusive  under 
aection  6  of  6  A  7  Will.  4,  c.  96.  (2)  That,  as 
regards  the  same  ground  of  appeal,  the  appellants 
were  not  entitled  to  appeal  to  quarter  sessions  against 
the  said  rate  without  again  objection  before  the 
assessment  committee  to  the  valuation  list  on  which 
the  rate  was  based,  the  appellants  not.  having  so 
objected  since  they  made  an  objection  on  the  23 rd  of 
Jime,  1900.  (3)  That,  as  regards  the  second  and 
third  of  the  eronnds  of  appeal,  the  appellants  could 
not  be  heard,  because  they  had  not  at  any  time 
objected  to  the  valuation  list  on  any  of  such  srounds. 

The  court  of  quarter  sessions  allowed  the  objections 
and  dismissed  the  appeaL 

No  alteration  in  the  premises  or  in  the  value 
thereof  had  taken  place,  or  had  been  alleged  by  the 
overseers  to  have  taken  plaoe,  since  the  appellants 
objected  to  the  assessment.  The  appellants  did  not 
object  before  the  assessment  commiUee  to  the  assess - 
inents  of  the  premises  which  they  alleged  were 
htfoffioiently  rated,  or   to  the  omission   from   tiie 


valuation  list  of  the  hereditaments  which  they  alleged 
were  liable  to  be  rated,  because  they  considered  they 
were  not  required  by  section  1  of  tne  Union  Assess- 
ment Oommittee  Amendment  Act,  1864,  to  make  such 
objection  before  appealing  to  quarter  sessions  against 
a  poor  rate  on  the  ground  of  the  inadequacy  of  the 
asseisments  of  other  persons,  or  the  omission  from 
the  rate  of  the  premises  of  other  persons,  and  that  the 
committee  wonld  not  be  authorized  to  grant  the 
appellants  the  relief  they  claimed  in  relation  thereto. 

Avory,  K,0,  (/.  C,  Earle  with  him),  for  the 
assessment  committee,  showed  cause.— The  rule 
should  be  discharged.  This  was  a  second  appeal 
against  a  second  rate,  and  no  notice  has  been  given  in 
respect  thereof  to  the  assessment  committee.  Section 
1  of  the  Union  Assessment  Committee  Amendment 
Act,  1864,  enacts  that  "  no  person  shall  be  empowered 
to  appeal  to  any  sessions  against  a  poor  rate  made 
in  conformity  with  the  valuation  list  approved  of  by 
such  oommittee  unless  he  shall  have  given  to  such 
committee  notice  of  objection  against  the  said  list, 
and  shall  have  failed  to  obtain  such  relief  in  the 
matter  as  he  deems  just."  The  justices  at  quarter 
sessions  were  therefore  right  in  refusinK  to  hear  the 
appeal  on  that  ground.  In  the  case  of  Reg.  v.  T?ie 
Great  Western  Railway  Co.,  17  W.  R.  670,  L.  B.  4 
Q.  B.  323,  the  appellants,  having  been  assessed  to  a 
poor  rate  in  conformity  with  a  valuation  list,  gave 
notice  to  the  comoaittee  of  their  objection  to  the  list, 
but  the  committee  refused  to  alter  the  list,  and  on 
appeal  the  rate  was  confirmed,  subject  to  a  case, 
while  the  case  was  pending  a  second  rate  was  made 
in  conformity  with  the  list  which  remained  unaltered 
as  to  the  appellants,  and  the  appellants  having  given 
the  twenty-one  days'  notice  of  appeal  against  the  rate 
to  Ihe  committee,  applied  to  the  quarter  sessions  to 
enter  the  appeal  against  the  second  rate,  without 
haviuff  given  a  frosh  notice  to  the  committee  of 
objection  to  the  list,  and  it  was  held  by  the  court 
(Oockbum,  O.J.,  Mellor.  Lush,  and  Hayes,  JJ.)  that 
a  fresh  notice  of  objection  to  the  list  was  a 
condition  precedent  to  the  right  to  enter  the 
appeiJ  against  the  second  rate.  That  is  a 
decision  which  governs  the  present  case  and 
should  be  followed.  It  is  true  that  in  subsequent 
cases  some  doubt  has  been  thrown  upon  that  decision, 
but  it  is  still  a  binding  authority  on  this  court.  In 
Reg.  V.  The  Justices  of  Wiltshire,  4  Q.  B.  D.  326, 
27  W.  B.  Dig.  151,  it  was  held  that  an  appellant  who 
has  given  notice  of  objection  to  the  valuation  list  and 
failed  to  obtain  relief  before  a  rate  is  made  in 
conformity  with  the  list  is  not  bound  by  section  1 
of  27  &  28  Yict.  c.  39  to  give  a  fresh  notice 
of  objection  to  the  list  after  the  rate  is  made 
in  order  to  be  entitled  to  appeal.  That  case  is 
distinguishable  from  the  present  case.  In  The  Queen 
V.  The  Justices  of  Derbyshire,  19  W.  B.  934,  the 
appellants  objeotel  to  the  valuation  list,  a  rate  was 

,  made,  the  objection  was  subsequently  heard,  and  a 
deduction  made.  The  appellants,  however,  were  dis- 
satisfied with  the  deduction  and  gave  notice  of  appeal 
against  the  original  rate,  but  did  not  give  the  assess- 
ment conmdttee  any  notice  of  appeal  or  further  objec- 
tion, and  it  was  hmd  that  they  were  entitled  to  have 
their  appeal  heard.  That,  again,  is  not  the  present 
case.  In  the  case  of  Reg,  v.  Justices  of  Denbighshire,  33 
W.  B.  784, 15  Q.  B.  D.  451,  the  Great  Western  Rail- 
way  case  was  discassed,  and  to  an  extent  doubted; 
but  that  case  is  distioguishable  from  the  present  one : 
see  siso  Reg,  v.  Justices  of  Kent,  19  W.  B.  205,  L.  B« 
6  Q.  B.  132.  Kone  of  those  cases,  however,  go  so  far 
as  to  say  that  Reg,  v.  Great  Western  Railway  Co,  was 
wrongly  decided.    It  has  never  been  overruled  and 

^is  still  good  law. 
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Mackenaiet  K*  C.  {AUx.  Glen  with  him),  in  lopport  of 
the  role. — ^The  magutratcn  at  c^uarter  Mflnons  ahoold 
have  heard  the  appeaL  Notice  of  objeotion  to  the 
Yalaation  liBt  had  aiieady  been  given  to  the  asen- 
ment  oommitteey  and  that  one  notice  is  foffioieot. 
This  is  an  attempt  to  set  the  case  of  Beg,  ▼.  Oreat 
Western  Bail  way  on  its  l^gs  again.  That  case  has 
long  been  doubted,  and  the  oases  already  cited  on  the 
other  side  go  to  show  that  it  should  not  be  relied  on. 
Beg,  Y.  Justices  of  Denbighshire  is  a  dear  authority  in 
support  of  such  contention.  There  it  was  held  that  a 
person  who  has  onoe  given  to  the  assessment  com- 
mittee notice  of  objection  against  a  valuation  list  and 
failed  to  obtain  such  relief  as  he  deems  just,  may 
appeal  to  quarter  sessions  against  any  subsequent  poor 
rate  made  in  conformity  with  the  list,  and  section  1  of 
the  Act  of  1864  does  not  make  it  a  condition  precedent 
of  such  appeal  that  previously  thereto  he  should  z]^6at 
his  application  to  the  committee  far  relief.  Thus 
the  solitary  authority  on  the  other  side  is  disposed  of. 
In  Beg,  ▼.  Justices  of  Essex,  43  W.  B.  183,  [1895]  1  Q.  B. 
38,  Lopes,  L  J.,  at  p.  42,  referring  to  Beg,  v.  JusHces 
of  Denbighshire,  says :  ''It  was  a  decision  under  sec- 
tion 1  of  the  Act.  Speaking  for  myself,  I  think  that 
case  was  rightly  dedocd  on  that  section."  As  to  the 
point  that  the  jastices  could  not  listen  to  the  appeal 
because  the  appellant  had  not  taken  the  third  parties 
before  the  assessment  committee  there  was  no  need  to 
do  so  as  the  committee  have  no  jurisdiction  to  deal 
with  tbem,  and,  therefore,  the  justices  were  wrong  in 
refusing  to  hear  the  appeal  oa  that  ground :  Beg.  v. 
London  and  North-Western  Baifway  Co,,  25  "W.  B.  59; 
Beg.  V.  Price  62  L.  J.  M.  0.  71,  41  W.  B.  Dig.  165. 
The  answer  to  the  last  point  is  to  be  found  in  section 
18  of  the  Union  Assessment  Conmiittee  Act,  1862. 
Thst  seotionisnot  repealed  by  the  Act  of  1864:  see 
also  Beg,  v.  Langriville,  33  W.  B.  213, 14  Q.  B.  D. 
83  ;  Btigate  Union  v.  Sovih'Eastern  Bailway  Co.f  42 
W.  B.  585,  [1894]  1  Q.  B.  411. 

AJex,  Olen  followed. 

Lord  Alybbbtoks,  L.O.  J.— This  rule  was  moved 
upon  three  grounds :  firstiy,  because  there  had  been 
an  appeal  to  special  sessions,  which  was  final  in  the 
sense  of  binding  the  value  for  the  purpose  of  that 
particular  valuation  list,  whatever  rates  might  be 
made  under  it  That^  point  is  not  and  coidd  not  be 
insisted  upon,  because  it  is  quite  clear  there  may  be 
subsequent  proceedings.  The  second  ground  was 
that  DO  proper  notice  had  been  given ;  and  the  third 
ground  was  that  the  notice  which  was  ffiven  included 
the  undervaluation  of  other  peoj^e,  and  the 
omission  of  certain  hereditements  which,  it  was 
admitted,  bad  not  been  before  the  assessment  com- 
mittee at  all. 

I  think  that  the  objection  that  no  proper  notice 
was  given  is  a  good  oDJ<«ction  aud  that  the  rule 
ought  to  be  disdiarged,  because  there  was  not  a 
proper  notice  of  objection  to  the  assessment  com- 
mittee before  the  second  appeal  was  brought. 

I  think  that  when  the  authorities  are  carefully 
considered  it  will  be  seen  that  there  is  really  no  dis- 
crepaooy  between  them.  The  subitance  of  them  is 
that  under  section  1  of  the  Union  Assessment  Com- 
mittee Amendment  Act,  1864,  if  you  have  been  before 
the  assessment  committee  and  have  failed  to  obtain 
relief  in  respect  of  the  matter  which  you  are  making 
the  subject  of  the  appeal,  then  you  need  not  go 
before  the  assessment  committee  again ;  but  unless 
that  is  the  real  state  of  thiogs  it  is  a  condition  prece- 
dent to  the  appeal  that  you  shall  have  gone  before 
the  assessment  committee  and  have  failed  to  obtain 
relief,  and  you  shall  not  be  empowered  to  appeal 
unless  you  have  done  so. 

The   case   of   Beg.  v.    The   Great    Western   Bail" 


way  Cb«  is  a  distinct  anibority  that  vlMn 
thm  is  a  second  rate,  and  a  asoood  ^pctl, 
a  second  notioe  ihaU  be  given.  It  Is  aid 
that  that  case  has  been  doubted  and  ii  bo 
longer  to  be  regarded  as  law  and  is  inconsisteat  vith 
Beg  V.  The  Justices  of  DenHghshire.  Of  oouse  H  tliit 
werethetme  view  we  should  be  bound  by  it,  bat  I  do 
not  think  that  any  of  the  eritiatims  upon  Beg,  v.  Tk 
Great  Western  BaHway  touch  the  aahatance  of  it 

It  is  true  that  in  the  case  of  Beg,  ▼•  The  Justim  of 
WiUshire  Ck>ckbum,  CJ.,  said  that  tike  disoosMn  in 
that  case  had  somewhat  shaken  bis  ooofldenos  ia  tte 
correctness  of  his  deoision  in  Beg.  v.  Great  Weikn 
Bailway  Co.,  but  in  each  of  those  oasss  tiis  ntl 
question  was  entirely  difEennt  from  that  in  ths  Gnst 
Western  Bailway  ease. 

In  &g.  V.  Justices  of  WiUshire  it  was  deodsd  ftai 
you  need  not  go  a  second  time  before  the  assMOMnt 
committee  on  the  same  rate;  that  is  to  say,  iriim 
you  have  been  before  the  assessment  onmmittes,  sad  i 
rate  is  made  snd  yon  determine  to  appeal,  yon  bsfiDg 
een  before  the  assessment  committee  with  rqgsrd  to  fliB 

valuation  on  whidi  that  rate  is  lotundedy  need  not  fo 
before  them  a  second  time.  The  case  of  Bea,  r. 
Justices  of  Denbighshire  went  a  little  further,  sad 
that  where  you  have  been  before  tiie  assasn 
conmiittee  and  have  got  a  certain  amoont  of  reBef, 
but  yon  are  not  satisfied,  and  yon  intend  to  spg^ 
you  need  not  go  a  second  time  befon  tiiem  beosan 
you  have  not  ffot  the  relief  which  yon  asked  for,  sod 
to  wludi  you  think  you  are  entitied. 

Then  came  the  case  of  Beg.  ▼.  The  JwstiM  of 
Denbighshire,  and  the  real  dedaion  there  wn.  I 
think,  this  and  this  only,  that  where  a  rsteismid^ 
which  is  the  first  efEsctive  rate  after  any  relief  ^udi 
you  have  obtained  from  the  assesimwit  committeii 
then  you  can  appeal  without  going  bef oce  them  i 
second  time.  In  other  words,  that  case  is  only  i 
development  under  sUghtiy  difSsrent  oiromiistsiioei  of 
the  two  oases  of  i2e^.  V.  c7iis(ieet  0/  WiUshire  sad  Beg. 
V.  Justices  of  Denbighshire.  That  being  so  I  think  tte 
case  of  Beg.  v.  Great  Western  BaUwayOo.  is  appfiosble 
to  a  second  appeal,  and  the  subsequent  ossoiibov 
that  persons  must  fulfil,  with  regard  to  that  stste  « 
circumstances,  the  conditions  of  seotion  1  of  the  A« 
of  1864.  This  seems  to  me  to  be  most  ressonsbie. 
Valuation  liste  in  the  country  are  not  like  valnsfaoo 
liste  in  London.  They  last  for  a  oonaidersble  nnnbtf 
of  years  until  someone  is  minded  to  have  the  psnu 
re-valued.  Giroumitances  may  alter.  A  men  gov 
before  an  assessment  committee  immediately  aftar  W 
rate  is  made  and  he  either  gete  relief  or  he  does  not 
If  he  does  not  get  relief  he  need  not  apipeal;  hsnif 
pay  and  years  may  go  on,  and  then  tiie  cutmmstaootf 
in  the  paridi  or  the  character  of  the  land  alien  f^ 
he  thinks  that  he  ought  to  be  rated  at  aleweriste. 
Under  those  circumstances  it  would  be  a  monftrfof 
thing  that  that  man  should  not  go  before  the  sfl^ 
ment  committee  again,  especially  when  that  conunitns 
may  be  responsible  for  and  made  to  pay  the  oosti* 

I  think  uie  present  case  is  a  much  stronger  osw 
for  saying  that  where  there  is  a  subseqnsnt  ^teiw 
a  subiequent  set  of  proceedings  the  fatinsfitMi  ot 
section  1  must  bs  fulnlled.  ^^ 

In  this  case  everything  with  regard  to  theMiy^ 
of  1900  was  over.  There  was  an  October  w»t 
against  which  there  might  possibly  have  l'^  Jf 
appeal,  but  which  was  pai4.  Then  in  Msff  ^p^' 
after  a  period  of  twelve  months,  the  ^P^Jfvi^ 
minded  to  raise  the  question  again  in  respect  ofi 
subtequent  rate.  In  my  opioion,  as  poor  >*|^. '^ 
made  from  year  to  year  and  yon  have  a  lipv  Jf 
appeal  if  you  think  fit,  you  must,  having  th^^^^ 
fulfil  the  provisions  of  the  section.  Wm. 
the  third  point— namely,  that  the  notice 
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gtnn  iDoluded  the  iiiid«mlafttioii  of  other  people 
and  the  omunoa  of  oerUm  oUmt  heradHMiMnto  from 
the  nta,  I  propoie  to  expnei  no  opiiifcHi,  bejond 
njing  thet  I  think  It  ie  hi  Bxtranfll^  dtfflcnlt  point, 
Mid  one  iriiidi  will  here  to  be  »renwl  in  lome  cue 
where  it  i>  neoeeiary  to  deoide  it.  There  ere 
•atboritiee  which  estnme  that  the  only  meani  of 
ninng  othv  penoni  Tahutloiu  *ni  imdadiog 
omitted  hereditMDaiti  ii  by  ft  piooeediiig  under  Motion 
IS  of  the  TJnion  AeeeMment  Committee  Act,  1862 
(2A  ft  28  Tiot.  0.  103].  and  there  ore  anthoritiet 
whioh  follow  the  view  that  the  Aot  of  1864.  by 
neoMtary  implioation,  givee  the  aieeeament  com- 
mittee power  to  inmmoa  the  people  before  them  aod 
deal  with  the  matter  on  a  repreientation  by  a  peraon 
who  ii  pnng  to  appeal.  I  think  there  i>  a  great  deal 
to  be  Muid  for  Doth  viewi.  Ic  ia  not,  however, 
7  to  decide  the  point,  and  I  mart  not  be 
d  to  be  Kxpreenng  any  opioioo  upon  it  in  this 
p^ionlar  oaee.  I  deoide  thii  oaee  on  the  ground 
tlurt  aoproper  notioe  of  objection  wai  given  to  the 
aMeaunect  oommittee,  and,  in  the  wordi  of  the 
Motion,  that  there  was  no  faijnie  to  obtain  relief.  I 
think  the  mle  ehonld  be  dieoharged. 

Dasukq,  J. — I  am  of  the  lame  opinian. 

Chasszll,  J. — I  agree. 

SvU  dUthorqed  vith  eoiU. 

SoUoiton  for  the  Aveeement  Oommittee,  Kings/ord, 
Domur,  db  Co.,  for  W.  (6  F.  Oregtim,  Sontbend-on- 


fwoeeeary 


K.  B.  Div.  i 

(Lord  AlToretone,  L-CJ.,  and  >  Kor.  10. 

Darling  and  Chanaell,  JJ.]    ) 

JOmS  V.  HUHFHBKY.  (ft.) 

FracHft — Auigitment  of  delt — Montyi  to  Iteome  due — 

Btdary—Unatctrtained  amount — Judieaturt  Act,  1873 

(36  <£  37  rid.  c.  66),  i,  25,  tub-aeaioa  6. 

By  a  doeitmertl  in  leriting  entered  into  between  one  J, 
Kerr  arid  tA«  plaintiff  it  unu  etaied  that  Kerr  did  thereby 
OMign  lo  the  plaintiff  "  m  much  and  tueh  part  o/ my 
imeone,  lalary,  and  othtr  emdumenli "  from  the  defend- 
ant and  other  iource»  "  to  which  I  am  note  or  may  at  any 
(iM«  hereafter  iemtM  entitled,  as  thail  he  neeeitary  and 
requisite  for  payment  to  you  of  the  «um  of  £22  I0«,,  or 
far  any  farther  or  other  aume  in  vihich  I  ntay  at  any 
time  hereafter  become  indebted  to  you,  to  hold  the  tame  for 
your  own  UM  obtoluMy." 

In  an  action  by  the  viainiiff  ae  ateiqute  of  a  <ia.atfb  in 
action  wnder  (Ae  Judieature  Act,  1B73,  to  recover  the 
turn  of  £24,  beifig  two  Tooathe'  salary  alleged  to  be  due 
by  the  defendant  to  the  taid  Kerr, 

Held,  that  the  document  could  not  be  lued  upon,  aa  it 
iMM  not  a  auffieiently  abeoiufe  auigninent  within  the 
meantn^  oftection  25,  lab-tedion  6,  of  the  above  Act, 
there  being  no  definite  or  aicertainediam  thereby  atiigned, 

Appvi  from  oomty  court. 

Ttua  wai  an  appeal  from  hie  Hmonr  Judge  Zinmley 
Smith,  K.O.,  aitting  at  the  Wtatminater  Oonoty 
Oonrt. 

Tbe  aoUoa  wm  hcooght  by  the  plaintiff  ea  aadgnee 
of  a  ehom  in  acUon  nnder  the  Jodioatore  Aot,  1873, 
1.  2S,  enb-eeotion  S,  to  reoorer  the  earn  of  £24,  bein- 
two  tnontha'  ealary  alleged  to  be  doe  by  tiie  defend 


ant,  a  iohoolinartK,  to  one  Jamee  Kerr,  an  aniitant 
•ohoolmarter  in  hie  employ. 

On  the  24th  of  Uay,  1900,  the  said  Jamee  Kerr  made 
the  following  awignment  to  the  plaintiff'. 

"  In  ooniideration  of  £15  this  day  adranoed  by  yon 
to  me  I  do  hereby  aangn,  sell,  and  Izaufer  to  yon, 
the  eaid  Jnlini  Jonee,  eo  mnoh  and  nioh  part  of  my 
inoome,  ealary,  and  othtt  emotnmwt)  frmn  Leonard 
Hamphrfy,  of  101,  Windeor-road,  Forert  Qate,  the 
proprietor  of  the  Commeroial  Oolite,  Foreit  Gate, 
and  from  ttie  SUetSam  8  Jiool  Board,  or  from  any 
other  eonroe  whateoever  to  whioh  I  am  now  or  may 
at  any  time  hereafter  beoome  entitled  aa  ihall  be 
neceeeary  and  reqnleitfl  for  payment  to  yon  otiheiuiB 
nf  £32  10*.  or  for  any  farther  or  other  mme  in  whioh 
I  may  at  any  time  herealter  t)aoome  indebted  to  yoa, 
to  have,  hold,  reoeive,  and  take  the  same  for  your 
own  nee  abeolntely.    (Signed)  Jamee  Eerr." 

Notioe  of  the  aeelgnment  wae  dnly  given  by  the 
pluntiff  to  the  defendant  on  the  30di  of  October, 
1900.  liaoe  whioh  date  the  lud  torn,  and  npwarde, 
wat  all^^  to  have  aoonied  due  from  the  defendant 
to  Kerr  for  salary  earned,  and  it  waa  alleged  that 
Kerr,  at  the  date  of  the  writ,  wai  Indebted  to  the 
plaintiff  in  the  ram  of  £28  Oa.  61.  Kerr  waa  not  a 
par^  to  the  action. 

The  learned  oonnty  court  judge  waa  of  opinion  that 
ander  the  aaaigomtnt  the  defendant  oonla  not,  with- 
out taking  the  aooonnt  between  Kerr  and  the  plaintiff, 
know  for  oertain  what  waa  aa>igued  and  how  much 
he  ought  to  pay  to  the  plaintiff  and  how  much  to 
Kerr;  and  thatto  bring  a  oaae  within  sectitai  2S,  sab- 
teotion  6,  of  the  Judioatore  Act,  1873,  there  mnat  be 
aomething  definite  and  ascertained,  and  not  finotnating 
and  requiring  the  taking  of  aoooonts,  and  he  therefore 
gave  jadgment  for  the  defendant. 

From  Siat  dedaion  the  plaintiff  now  appealed. 

S.  Bray,  K.O.  {Montague  Lu»K  with  himj,  for  the 
appellant. — The  qneetion  here  ia  whether  thia  aangn- 
ment  ia  a  good  equitable  aaaignment  within  eeotion 
SO,  anb-aeotion  6,  d  the  Jodioatnre  Aot,  1873.  It  ia 
■nbmitted  that  it  ia  ao.  Notwittutandin^  that  one 
part  mifi;ht  be  bad  aa  being  againrt  puhlio  polioy— 
whioh  u  not  admitted — yet  the  remaindra  ol  the 
aaaignment  ia  not  neoeasarily  bad.  It  ia  a  good 
aaaignment  ao  far  aa  the  der^kdant  ia  ooooemed,  and 
the  amount  aaaigned  ia  auffidently  defined  and  aaoer 
tained.  In  TaUhj  v.  Official  Receiver,  37  W.  E.  513, 
13  App.  Caa.  523,  it  waa  held  that  an  awignment  of 
future  book  debta  waa  infSoiantly  defined,  and  that 
it  paaael  the  equitable  intereat  in  all  book 
debta  incurred  after  the  asaigament.  In  Brioe 
V.  Sannitler,  26  W.  B.  670,  3  Q.  B.  D.  569, 
it  waa  held  that  there  might  be  a  valid  aaaignment 
of  monevB  to  beoome  due  iu  the  fntore,  and  that 
de(duon  it  referred  to  by  Goitty.  L.J.,  at  p.  773,  in 
hia  judgment  in  the  oaie  of  Durham  Brothtre  v. 
BtAtrUon,  [1898]  1  O.  B.  765,  46  W.  B.  Dig.  9. 
Thia  oonrt  ia  boand  by  the  deoiaion  of  Coleridge, 
LO.J.,  and  liadley,  J.,  in  the  former  oaae,  that  part 
of  a  futnte  debt  ia  aaaignable.  In  the  pretent  oaee 
there  waa  an  abaolnte  aaaignment  and  not  a  mereeharge 
on  the  aalary.  As  regards  the  point  whether  this 
Bssigament  ia  bad  aa  againat  public  polioy,  an  asKgn- 
meoit  may  be  good  in  part  and  baa  in  part,  and  yet 
be  held  good.  An  aaaignment  ia  divisible  both  aa  an 
absolute  aadgnment  or  an  equitable  assignment; 
In  re  Clarke,  Coombe  v.  Carter,  36  W.  E.  293,  36 
Ch.  D.  348. 

Counsel  also  referred  to  Clements  v.  MaUhewe,  11 
~r.  E,  Dig.  23,  and  Mercantile  Bank 
rf)  V.  Emm,  [1899]  2  Q.  B.  613, 

'he  leapondent.— In  this  oase  the 
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plaintiff  has  obtained  jadgment  against  Kerr^  there- 
fore  the  original  debt  u  altogether  gone,  and  another 
debt,  the  jirngment  debt,  subetitated.  Further,  there 
was  no  absolute  assignment,  but  only  a  charge.  Ton 
cannot  in  law  or  equity  assign  that  which  does  not 
exist.  Jessel,  M.B.,  in  CoUyer  v.  laaacB,  30 W.  B.  70, 19 
Ch.  D.  142,  at  p.  151,  says,  **  A  mancannotineqidty, 
any  more  than  at  law,  assign  what  has  no  ezistcmoe." 
A  sum  that  is  not  due  cannot  be  assigned ;  there  can 
only  be  a  contract  to  assign  it :  see  also  Ex  parte 
Nicholls,  In  re  Jones,  31  W.  B.  661,  22  Oh.  B.  782. 
Lastly,  it  is  against  public  policy  to  assign  a  weekly 
salary  in  such  a  case  as  this,  where  there  exists  a  duty 
to  the  state  on  the  part  of  the  man  to  support  a  wife 
and  family. 

Montagite  Lush,  in  reply,  referred  to  Walker  ▼. 
Bra^ord  Old  Bank  {Limited)^  32  W.  B.  644,  12 
Q.  B.  D.  511,  and  Comfort  v.  BeUs,  39  W.  B.  595, 
[1891]  1  Q.  B.  737. 

Lord  Alvebstone,  L.O.J.— I  think  there  is  no 
doubt  that  an  absolute  assignment  of  future  debts, 
and  also  an  assignment  of  so  much  out  of  future  debts 
may  both  be  good  assignments  under  the  Judicature 
Act,  1873,  |but  in  order  to  bring  a  case  within  that 
Act  you  must  be  able  to  find  from  the  document  an 
assignment  of  a  definite  debt  so  that  the  debtor  may 
know  how  much  he  has  to  pay  to  the  assignee,  on 
reodving  notioe  of  the  assignment*  We  have  been 
asked  to  say  that  the  assignment  is  good  as  to  the 
£22  even  if  the  rest  of  the  document  is  bad,  but  I 
have  great  doubt  whether  the  argument  as  to 
divisibility  applies  to  this  document  at  all;  but, 
looking  at  the  document  as  a  whole,  I  agree  with 
the  learned  county  court  judge  that  it  is  not  a 
sufficiently  absolute  assignment  under  the  statute. 
It  is  dear,  on  looking  at  the  document,  that  it 
cannot  be  said  to  be  an  absolute  assignment  of  any 
definite  sum;  it  says,  *'I  do  hereby  assign  to  you 
so  much  and  such  part  of  mv  salary  as  shall  be 
necessary  for  payment  to  you  ox  the  sum  of  £22  10s." 
In  my  opinion  the  legal  purport  of  this  document  is 
much  more  in  the  nature  of  a  charge  than  an 
assignment.  It  does  not  purport  to  assign  any 
definite  thing,  but  only  so  much  as  may  be  necessary 
to  pay  a  certain  debt,  and  I  have  come  to  the 
conclusion  I  have  arrived  at  on  that  ground — ^namely, 
that  nothing  definite  is  assigned.  1  therefore  think 
this  appeal  uiould  be  dismissed. 

Dabukg,  J. — I  am  of  the  same  opinion.  I  think 
it  is  impossible  to  say  exactly  what  was  purported  to 
be  assigned  by  this  document.  It  appears  to  me  that 
no  ascertained  debt  has  been  assigned  by  it.  The 
sum  affected  might  be  any  part  of  what  the 
defendant  owed  to  Kerr — or  it  might  be  more.  I  do 
not  know  of  any  authority  for  saying  that  the  assign- 
ment of  part  of  a  debt  comes  within  the  Judicature 
Act  of  1873. 

Channbll,  J. — I  agree.  I  am  clearly  of  opinion 
that  by  the  document  in  question  there  was  not  an 
assignment  of  an  entire  debt  nor  of  any  ascertained 
part  of  a  debt. 

Appeai  dismissed  with  costs. 

Solicitors  for  the  appellant,  Balph  Raphael  dh  Co. 

Solicitors  for  the  respondent,  Emmanuel  A 
Simmonds, 
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BiBGH  V.  BiBOH  AND  ANOTHXB.  (a.) 

Probate — Cfrant  o/^AUegation  of  fraud — Bes  judicata 
— Parties  having  interest  in  suit. 

Although  fraud  he  not  alleged  against  any  poTtgfo  a 
probatt  suit  in  which  judgment  has  been  given^  neierthe- 
less  an  action  may  be  maintained  to  set  aside  the  judg- 
ment, on  the  ground  that  it  was  obtained  by  frond  bu  a 
person  interested  under  the  suit. 

Motion. 

This  was  a  motion  by  the  defendants  to  dismiss  tiie 
action  on  the  ground  that  the  subject-matter  flienof 
WBM  res  Judicata. 

Bargfave  Deane,  K,C»,  and  Pritchard,  in  support, 
dted  Wytcherley  v.  Andrews,  19  W.  R.  1015,  L.  B.  2 
P.  &  D.  327 ;  Priestman  v.  Thomas,  32  W.  B.  842,  9 
P.  D.  70,  210;  Barnesley  v.  Powell,  1  Ves.  Sen.  119. 

Inderwick,  K.O.,  and  Willock,  contra. — The  only 
way  that  a  judgment,  alleged  to  have  been  obtaiDea 
by  fraud,  can  be  called  in  question  after  the  time  for 
appealing  against  it  has  gone  by  is  .by  an  aetioD. 

They  ated  Flower  v.  Lloyd,  25  W.  B.  793,  6  Gh.  D. 
297,  27  W.  R.  496,  10  Ch.  D.  827 ;  Cole  ▼.  Langfori, 
[1898]  2  Q.  B.  36,  46  W.  B.  Dig.  133 ;  Wyaltt  f. 
Paimer,  47  W.  B.  649,  [1899]  2  Q.  B.  106. 

Richards,  tor  Henry  Guise,  followed* 

Babxtes,  J«,  in  delivering  judgment,  said  that 
it  appeared  that  two  actions  had  been  brooglit 
in  this  court,  the  first  one  on  the  12th  of  BecemDer, 
1899,  by  Ada  Bose  Qnise,  and  a  second  one  on  the 
16th  of  December,  1899,  by  Edwin  Birdh  against 
Walter  Qeorge  Biroh,  and  these  actions  had  bees 
consolidated.  On  the  14th  of  June,  1899,  letters  of 
administration  of  the  estate  of  the  deoeased,  Arthv 
Birch,  had  been  granted  to  Walter  George  Birdi, 
Jesie  Joseph  B-roh,  and  Edwiil  Birch,  the  brothen 
of  the  intestate,  he  having  died  on  the  18th  of  Apiil, 

1899.  The  plaintiff  daimed  revocation  of  the  letten 
of  administration,  and  set  up  a  will  of  the  8th  of 
December,  1897.  The  d^endants  set  np  a  will  of  the 
18th  of  December,  1897.    On  the  20th  of  Febravy, 

1900,  Ada  Bose  Gnise  d^ivered  a  defence  supporting 
the  claim  of  the  plaintiffs  in  the  second  action  for 
revocation  of  the  grant.  Walter  Birch  pleaded  that 
the  alleged  wOls  of  the  8th  and  18th  of  December, 
1897,  were  not  duly  executed,  and  were  not  signed  by 
the  deceased  or  by  anyone  at  his  direotion.  Th» 
plaintiffs,  in  the  second  action,  in  their  reply,  traveried 
the  allegations  of  the  defence,  and  on  the  22nd  of 
June,  1900,  the  case  was  tried  by  the  Prestdent 
The  witnesses  to  the  will  were  not  called  becaose 
they  could  not  be  found,  bnt  Henry  Guise,  the 
husband  of  Ada  Bose  Gtdse,  was  called,  andgsfe 
evidence  to  the  effect  that  he  had  found  a  certain  msa 
who  was  a  witness  to  tiie  instructions  of  the  wiH 
That  man  was  also  called  as  a  witness.  It  ap^esred 
that  when  Henry  Guise  was  making  his  inquines  he 
was  acting  on  behalf  of  his  wife,  Ada  Boae^  and  im 
taking  care  of  her  interest.  He  also  was  an  ezeoator 
under  the  will  of  his  wife's  sister.  The  President 
pronounced  for  the  will  of  the  18th  of  December, 
1897,  and  ordered  the  letters  of  administration  wUdi 
had  been  granted  on  the  14th  of  June,  1899,  to  be 
revoked.  On  the  26th  of  June,  1901,  a  writ  mi 
issued  by  Walter  George  Buch,  and  he  alleged  inhii 
statement  of  daim  that  the  judgment  .had  been 
obtained  by  fraud,  and  that,  at  the  instigation  of 

(a.)  Beported  by  GwTNirE  Hall,  Esq.,  Banister- 

at-Law. 
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Henry  Qniae,  the  will  of  the  18tli  of  Deoember,  1897, 
liad  been  forged.  He  weat  on  to  Bay  that  the  man 
who  had  been  a  party  to  the  fraud  had  gone  to  Amerioa 
and  bad  written  from  there  describing  the  dream* 
itanoes  nnder  which  the  pretended  will  was  executed, 
and  he  claimed  that  the  judgment  should  be  set  aside. 
A  motion  was  then  made  to  dismiss  the  action,  but  it 
wss  twice  adjourned,  first  to  enable  the  plsfaiti£P  to 
file  his  statement  of  claim,  ani,  secondly,  because  the 
oonrt  directed  that  what  wai  asserted  in  the  statement 
of  claim  should  be  put  on  affidavit.  The  plaintiff 
had  now  sworn  that  the  originals  of  the  letter  and 
confession  were,  as  he  was  imormed  and  beliered,  in 
the  hands  of  Ihe  commissioner  of  the  police,  and 
investigations  had  been  and  still  were  being  made 
with  reference  to  them  by  the  authorities  at  Scotland- 
yard,  and  it  was  upon  information  and  evidence 
coUeoted  and  obtained  by  them  and  by  his  solicitor 
that  he  had  commenced  the  action,  and  that  he 
was  informed  and  believed  that  the  contents  of 
his  statement  of  daim  were  true.  It  appeared  also 
that  Henry  Guise  was  a  party  to  an  action  in 
Ohancery  in  connection  with  the  administration  of 
the  estate  in  which  the  plaintiff,  Walter  Qeorge  Birch, 
wss  a  defendant,  and  he  submitted  that  Heury 
Guise  should  be  made  a  defendant  in  this  suit  as  he 
WIS  materially  interested  in  supporting  the  wUL  Kow 
the  counsel  for  the  defendants  in  this  action  contended 
that  such  a  smt  would  not  lie,  but  the  court  thought 
thtt  from  the  cases  of  Bamesley  v.  Powell,  WyoU  v. 
FahMT,  snd  Priuhnan  v,  Thomas^  the  suit  could  be 
msintained.  The  substance  of  the  case  in  Bamesley 
V.  PoweU  was  sununed  up  in  a  marginal  note  thus — 
"There may  b)  relief  against  a  decree  obtained  by 
fraod.  Against  a  probate  obtained  by  fraud  relief 
must  be  here  ** — f.e.,  in  Ohancery.  The  learned  judge 
slso  referred  to  Mitford  on  Pleadings,  where  the 
following  passage  occurs :  '*  If  a  decree  has  been 
obtained  by  fraira,  it  may  be  impeached  by  original 
bill  without  the  leave  of  the  court  "  (5th  ed.,  p.  112). 
It  shoold,  of  course,  be  dearly  borne  in  mind  that 
frmd  ni  obtaining  a  will  was  one  thing  and  fraud  in 
obtsining  probate  of  it  was  another.  It  was  argued 
that  where  no  fraud  had  been  alleged  against  a 
party  to  the  suit,  the  matter  could  not  be  reopened, 
oat  that  was  oertaioly  not  so  in  pxobate  suits, 
for  many  persons  who  were  not  parties  to  the 
init  were  bound  by  the  deoree:  Wytcherley  v. 
AndrewB,  It  followed  that  a  number  of  persons 
might  be  interested  who  were  not  parties  to  the 
SQtt,  and  it  followed  from  that  that  if  someone 
interested  was  guilty  of  fraud  it  affected  the  whole 
Htigatiaii,  for,  to  taice  a  hypothetical  case,  if  a  wiU 
was  to  be  put  forward  and  executors  named  in  it  and 
witnesses  were  procured  the  ezf>cutors  might  pro* 
pound  tiie  will  in  all  innocencv  although  it  had  been 
obtained  by  fraud.  It  would  be  absurd  to  allow  that 
doooment  to  stand.  It  was  undoubtedly  dear  that 
Mr.  Ghiise  had  an  interest  in  the  suit  and  was  acting 
in  his  wife's  inteceets  and  she  had  left  the  matter  in 
his  hands.  If  fraud  was  established  then  they  wou'd 
not  be  entitled  under  the  will,  but  the  court 
pertioularly  wiahed  not  to  express  an  opinion  one 
way  or  the  other  on  the  merits  of  the  case  and 
desired  to  confine  itself  simply  to  observing  that,  the 
pldntiff  having  sworn  to  the  facts  that  he  had,  the 
the  esse  mnst  be  allowed  to  proceed,  and  this  motion 
mast  be  refused,  the  question  of  costs  being  reserved, 
and  Henry  Guise  must  be  added  as  a  defendant. 
Leave  to  appeal  was  given. 

Sdidtor  for  the  plaintiff  E.  W.  Beeves. 
Boltdtor  lor  the  defendant,  McKie  Sharp. 
SoHcitar  lor  parties  dted,  J.  W.  BMd. 
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From  K.  B.  Div. 

(Collins,  M.B.,  and  Stirling  and 

Mathew,  L.JJ.) 

HAiaLTON-BirSBXLL   V.   GoiOOSSIOinDtS    OF    IlTLAND 

Bsvnrux.  (a.) 

Inland  revenue — Stamp  duty—BeHlement^Intiirumeni  of 
appoinPtnent—Stamp  Ad,  1891  (54  ^  55  Vict:  c.  89), 
«.  6,  sub'Sedume  1  and  2 — First  Schedule,  *'  SMe- 
ment " — Exemption, 

By  a  deed  of  setUement  dated  the  26th  of  June,  1895, 
the  settlor  granted  to  tnuiees  certain  funds,  and  by  a 
deed  dated  the  12th  of  Dtcember,  1896,  certain  other 
funds,  upon  trust  for  his  five  children,  but  so  neverthe- 
less that  the  share  of  each  child  should  be  hdd  by  the 
trustees  upon  truit  to  pay  the  income  thereof  to  such  child 
during  his  or  her  life,  and  after  his  or  her  death  upon 
trust  for  such  one  or  more  of  the  others  as  such  child 
should  by  will  appoint,  and  in  default  of  appointment 
for  the  other  children  in  equal  shares.  It  was  further 
provided  that  the  trustees  shoiUd  have  power,  on  or  subsS' 
quent  to  the  marriage  of  any  of  the  children,  to  revohs 
the  tnjuts  of  the  settlement  and  to  declare,  as  they  thought 
fit,  new  trusts  by  way  of  resettlement  for  the  ben^  of 
such  child,  or  any  wife  or  husband  of  such  child,  or  sum 
chUd^s  children  or  remoter  issue,  or  the  next-of-kin  of 
such  child,  but  not  in  favour  of  any  ether  person  or 
persons,  and  to  transfer  the  funds  to  the  trustees  of  such 
settlement.  These  deeds  were  stamped  with  ad  valorem 
duty  as  settlements. 

By  two  deeds,  both  doled  the  IWi  of  April,  1899,  the 
trustees  of  the  settlements  of  the  26th  of  June,  1895,  and 
the  12th  ofDeoemher,  1896,  revoked  the  trusts  of  those 
settlements  so  far  cm  they  concerned  the  share  of 
C.  E.  H.-B.,  one  of  the  children,  who  was  then  about  to 
be  married,  and  declared  that  such  share  shotdd,  from 
and  after  the  solemnization  of  the  intended  marriage,  be 
held  vpofi  trust  to  pay  the  income  thereof  to  G,  E.  H.-B. 
during  his  life,  and  after  his  decease  to  transfer  such 
share  to  the  trustees  of  the  marriage  settlement  of 
0.  E.  H.-B.,  to  be  held  by  them  upon  the  trusts  declared 
in  the  marriage  settlement.  These  deeds  were  each  stamped 
with  a  duty  of  ten  shillings. 

By  the  marriage  settlement,  a  deed  qf  even  date  with 
the  two  last-mentioned  deeds,  it  was  provided  tJiat  after 
the  death  of  ,C.  E.  H.-B.  the  trustees  of  the  settlement 
shotdd  stand  possessed  <J  his  share  of  tJie  funds  comprised 
in  the  settlement  of  the  26th  of  June,  1895.  and  the  12th 
of  December,  189i3,  upon  the  trusts  of  t?^  settlement, 
which  were,  as  regards  the  husband^s  fund,  after  the 
death  of  the  husband,  to  pay  the  income  to  the  intended 
wife  during  her  life,  and  after  her  death  upon  trust  for 
the  children  or  remoter  issue  of  the  intended  marriage 
as  the  intending  husband  and  wife  jointly,  or  the  sur- 
vivor of  them,  should  appoint,  and  in  defavdt  of  appoint- 
ment in  trust  for  t?ie  children  in  equal  shares. 

Held,  that  the  marriage  settlement  was  not,  as  regards 
the  share  of  0.  E.  H.-B.  in  the  funds  comprised  in  the 
settlements  of  the  2^h  of  June,  1895,  and  the  12th  of 
December,  1896,  exempt  from  the  payment  of  settlement 
duty,  either  under  the  exemption  under  the  heading 
**  Settlement**  in  the  First  Schedule  to  the  Stamp  Ad^ 
1891,  or  under  section  106,  sub-sedion  1,  of  the  Ad. 

Decision  of  the  Divisional  Court,  49  W.  B.  569, 
ajfirmed. 

This  was  an  appeal  by  Claud  Bustace  Hamilton- 
Busadl  from  the  dedsion  of  the  Divisional  Court 

(a.)  Beported  by  E.  G.  Stillwsll,  Esq.,  Banister- 

at-Law, 
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on  a  cane  stated  by  the  Commiwioners  of  Inland 
Bevenue. 

The  facts  of  the  case  folly  appear  in  the  court 
below  :  see  49  W.  B.  569. 

Ingpen^  K.C.  (A,  Dunham  with  him),  for  the 
appeuitit. 

Sir  B.  B.  Finlay  and  8.  A.  T.  BowUU,  for  the 
respondents. 

The  arguments  of  counsel  sufficiently  appear  in  the 
following  judgments. 

CiOLLiNS,  M  B. — I  am  of  opinion  that  this  appeal 
should  be  dismissed.  The  question  arises  out  of  a 
settlement  made  in  1 895  whereby  property  was  given 
to  trustees  in  their  absolute  discretion  ''  at  the  request 
of  any  of  the  said  five  children  either  in  contemplation 
of  marriage  or  subsequently  to  marriage,  to  revoke 
the  trusts  berdnbefore  declared  oonceming  such 
child's  ssttled  share,  and  by  way  of  settlement  to 
declare  such  new  or  other  tnists  of  and  concerning 
the  same  as  the  trustees  or  trustee  may  think  fit  for 
the  benefit  of  all  or  any  to  the  exclusion  of  the  others 
or  other  of  tbe  following  persons— namely,  such  child 
or  any  wife  or  husband  of  such  child  or  such  child's 
childMi  or  remoter  issue  or  the  oext-of-kin  of  such 
child,  but  not  in  favour  of  any  other  person  or 
persons,  acd  on  any  such  resettlement  such  child's 
settled  share  may  be  transferred  to  trustees  appointed 
by  any  such  resettlement." 

In  1899  another  instrument  was  executed  whereby 
the  last-named  instrument  was  revoked,  and,  by  way 
of  resettlement,  it  was  declared  that  the  one-fifth 
share  of  the  appellant,  in  view  of  his  intended 
marriage,  *'  shoula  from  and  after  the  solemnization 
of  the  said  intended  marriage  be  hfld  upon  trust  to 
pay  the  income  thereof  to  the  said  Olaud  Bustace 
Hamilton-Bussell  during  his  life  and  after  his  decease 
to  pay  or  transfer  at  such  time  and  in  such  manner  as  is 
hereinafter  agreed  and  declared  the  capital  of  the  said 
one-fifth  share  or  the  investments  for  the  time  being 
representiog  the  same  to  the  trustees  or  trust-e  for 
the  time  being  of  a  deed  already  eogrossed  bearing  or 
intended  to  bear  even  date  with  these  presents  and 
made  or  intended  to  be  made  between  Uie  said  Olaud 
Eustace  Hamilton-Bussell  of  the  first  part,  the  said 
Maria  Lindsi^  Wood  of  the  second  part,  the  said 
Sir  Lindsay  Wood  of  the  third  part,  and  the  marriage 
settlement  trustees  of  the  fourth  part,  being  the 
settlement  made  •  «  .  in  contemplation  of  the 
said  intended  marriage  to  be  held  by  suah  trustees  or 
tiustee  upon  the  trusts,  and  with  and  subject  to  the 
powers  aod  provisions  declared  and  contained  con- 
cerning the  same  in  the  said  deed." 

There  was  an  execution  of  the  power  by  the 
trustees  under  the  settlement  of  1895,  and  an  appoint- 
ment in  favour  of  the  trustees  of  the  marriage  settle- 
ment. The  marriage  settlement  was  executed  upon 
the  same  day— viz.,  the  10th  of  April,  1899,  and  the 
question  now  arises  whether  that  document  is  one  to 
which  the  exemption  in  the  sdiedule  of  the  Stamp 
Act,  1891,  applies.  The  provision  as  to  stamping  a 
settlement  contained  in  that  schedule  is  as  f(^lows : 
'*  Any  instrument,  whether  voluntary  or  upon  any 
good  or  valuable  consideration,  ot^er  than  dktxmd  fide 
pecuniary  consideration,  whereby  any  definite  and 
certain  principal  sum  of  monev  (whether  charged  or 
chargealde  on  lands  or  other  hereditaments  or 
heritable  subjects  or  not,  or  to  be  laid  out  in  the 
purchase  of  lands  or  other  hereditaments  or  heritable 
subjects  or  not),  or  any  definite  and  certain 
amount  of  stock,  or  any  security,  is  settled  or  agreed 
to  be  settled  in  any  manner  whatsoever"  shall  bear  a 
stamp    duty   of    five   shillings   for   every  £100  or 


fractional  part  of  £100  of  the  amount  or  value  of  the 
property  settled  or  agreed  to  be  settled. 

It  seems  to  me  on  the  face  of  it  that  this  marriage 
settlement  is  clearly  an  instrument  whereby  property 
'*  is  settled  or  agreed  to  be  settled  iu  any  manner 
whatsoever,"  and  it,  therefore,  falls  within  the 
definition  of  "  settlement,"  and  becomes  liable  to  the 
stamp  duty  imposed.  It  is  s^id  that  rightl^r  con- 
sidered it  falls  within  the  exemption,  which  is  in  the 
following  terms :  *'  Instrument  of  appointment  relat- 
ing to  any  property  in  favour  of  persons  specially 
named  or  described  as  the  objects  of  a  power  of 
appointment,  when  duty  has  been  duly  paid  in 
respect  of  the  same  property  upon  the  settlement 
creating  the  power  or  the  g^ut  of  representaion  of 
any  wul  or  testamentary  instrument  creatiug  the 
power." 

It  seems  to  me  that  for  an  instrument  to  be  an 
appointment  it  is  necetsary  that  the  appointors — ^that 
is,  the  donors  of  the  original  power  of  ^ppointmeiit — 
should  be  parties  to  the  instrument  and  should  mske 
the  appointment ;  but  in  this  case  they  are  not  parties 
to  the  settlement  at  all.  l%e  appointment  that  was 
made  was  effected  by  the  deed  of  revocation  which 
passed  the  property  ia  question  from  the  trustees  of 
the  original  settl*-meDt  U>  the  trustees  of  the  marriage 
settlement.  In  the  marriage  settlement  there  is  no 
appointment  at  all,  but  there  are  provisions  declarioff 
what  is  to  be  done  and  what  is  to  happen  to  the  f  and 
after  the  death  of  tbe  tenant  for  Lft*,  provirions 
which  are  not  to  be  found  in  terms  in  the  deed  of 
revocation. 

Mr.  Ingpen  contended  that  if  you  want  to  find  out 
what  the  terms  are  on  which  the  trustees  of  tbe 
marriage  settlement  are  to  hold  the  fund,  then  you 
have  only  to  look  at  that  settlement  to  see  what  those 
terms  are.  But  the  power  of  appointment  has  been 
made,  and  the  deed  of  revocation  being  an  appoint- 
ment made  and  executed,  is  itself  under  the  exemp- 
tion and  is  not  to  be  stamped.  The  marriage  settle- 
ment^does  not  become  the  subject  of  s*ampduty  men>]y 
because  in  the  deed  of  revocation  its  terms  an 
referred  to  as  the  terms  upon  which  the  fund  is  held 
in  trust  by  the  trufitees  of  the  marriage  settlement. 
But  when  we  come  to  look  at  the  settlement,  we  find 
that  it  is  itself,  as  Mr.  Bowlatt  has  pointed  out,  an 
instrument,  and  it  unquestionably  falls  within  the 
language  of  the  provision  as  to  *'  settlement "  and 
the  stamping  of  '*  settlement "  in  the  schedule  to  the 
Act 

The  parties  have  chosen  for  their  own  oonvenisDos 
to  put  into  the  foim  of  a  solemn  instrument  under 
seal  the  terms  whicAi  presorib  d  what  thev  were  to  do 
with  the  fund.  They  were  not  content  with  having  t'  e 
whole  thing,  the  deed  of  revocation  and  the  terms  of 
the  marriage  settlement,  idl  put  into  one  instmment. 
Possibly  if  they  had  done  that  they  would  have  been 
excused  from  the  second  stamp  daty,  and  might  have 
brought  it  under  the  provisions  of  the  exemption ;  bnt 
they  have  not  diosen  to  do  so.  They  hiave  had  a 
marriage  settlement  dra  «n  up  in  the  ordinary  way 
and  ^Dodied  in  a  separate  instrumeijt,  and  unless  they 
can  bring  it  within  the  express  terms  of  the  exemption 
they  must  fail.  That  instrument  is  not,  and  cannot 
be,  an  appointment,  for  the  appointors  are  not  parties 
to  the  deed  at  all.  It  cannot  be  treated  as  a  mere 
sheet  of  paper  to  be  referrtd  to,  because  they  have 
chosen  to  emboKiy  it  in  a  solenm  instrument,  and 
that  instrument  does  not  fall  within  the  exemptian, 
whereas  it  does,  primd  facie,  fall  within  the  pro- 
risirns  of  the  Act*  Upon  that  point,  therefore,  I 
am  of  opioion  that  the  decision  of  the  court  below 
was  perfectly  right. 

Another  point  was  taken  by  Mr.  Ingpen  en 
section  106  of  the  Stamp  Act     He  says  that  by 
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▼iriae  of  that  seotioii  this  instnimeiit  is  relieved  irom 
tazatioiL  That  section  aays  :  ''When  several  iostm- 
ments  are  executed  for  effeotiog  the  settlement  of 
the  same  property,  and  the  ctd  valorem  duty  charge- 
able in  respect  of  the  settlement  of  the  property 
exceeds  ten  shillioesy  one  only  of  the  instruments  is 
to  be  charged  with  the  ad  valorem  duty."  Mr. 
Rowlatt  has  answered  that  point,  it  seems  to  me, 
effectually.  He  says  that  that  section  clearly  con- 
templates one  settlement  dealing  with  the  same 
property,  to  take  place  at  the  same  time,  not  a  series 
of  mttruments  extending  over  years,  and  that  it 
cannot  have  been  intended  to  embrace  a  settlement 
carried  out  by  instruments  creating  powers  in  the 
first  instance  and  instruments  executmg  these  powers 
later  on,  otherwise  there  would  be  no  need  xor  the 
spedal  exemption.  On  these  grounds  I  think  Hiis 
appeal  must  be  dismised. 

SiiSLDra,  L.  J. — I  am  of  the  same  opinion.  It  is 
sought  by  the  Crown  to  charge  the  marriage  settle- 
ment of  the  10th  of  April,  1899,  with  stamp  duty 
upon  the  ground  that  it  is  a  setUement  within  the 
meaning  of  the  Stamp  Act,  1891.  A  settlement, 
shortly,  is  any  instrument  by  which  property  ''is 
settled  or  agreed  to  be  settled  in  any  manner  whatso- 
ever." Beadinp^  this  docuaaent  by  itself  do  we  find 
that  it  is  an  mstrument  by  which  the  property  in 
question  "  is  settled  or  agreed  to  be  settled "  P  It 
recites  that  the  parties  are  the  intended  husband  and 
wife,  the  father  of  the  wife,  and  the  trustees  of  the 
maniage  settlement;  it  refers  to  a  previous  settle- 
ment of  1895  and  to  certain  deeds  made  supplemental 
to  this  aettlement,  and  it  recites  that  "one-fifth 
share  of  the  trust  funds  in  the  said  settlement  of  1895 
•  •  •  is  held  upon  trust  after  the  solemnization  of 
the  said  intended  marriage  to  pay  the  income  thereof 
to  the  intended  husband  during  his  life  and  after  his 
decease  to  pay  or  transfer  the  capital  of  the  said  one- 
fifth  share  or  the  investments  for  the  time  being 
representing  the  same  to  the  ttustees  or  trustee  for 
the  time  beinp^  of  these  presents  to  be  held  upon  the 
trusts  and  with  and  subject  to  the  powers  and  pro- 
▼iuons  hereinafter  declared  and  contained  concerning 
the  same."  Then  it  goes  on  to  recite  that  ''upon 
treaty  for  the  intended  marriage  it  was  agreed  that 
such  settlement  shoidd  be  made  as  is  hereinafter  con- 
tained " ;  and  then  it  says :  *'  This  deed  witnesseth  that 
in  pursuanoe  of  the  said  a^n^eement  and  in  considera- 
tion of  the  intended  marriage  the  intended  husband, 
the  intended  wife,  and  the  said  Sir  lindsay  Wood  do 
herein  respectively  direct  and  the  trustees  do  hereby 
declare  and  agree  with  the  other  parties  hereto  in 
manner  following."  Then  clauses  9,  10,  and  16  con- 
tain declarations  of  trust  with  respect  to  the  fund  in 
question. 

Now  upon  the  face  of  that  document,  reading  it  by 
itself  it  seems  to  ma  that  it  is  an  instrument  by  which 
this  property  is  "  asreed  to  be  settled  " ;  therefore, 
primd  facie,  it  is  brought  within  the  meaning  of 
"settlement"  in  the  Stamp  Act,  1891;  bat  from 
such  "settlement"  there  is  an  exemption— viz.,  an 
"  instrument  of  appointment  relating  to  any  property 
in  favour  of  persons  spedaUy  namM  or  described  as 
the  objects  of  a  power  of  appointment,  where  duty 
has  been  duly  paid  in  respect  of  the  same  property 
Ujpon  the  settlement  creating  the  power  or  the  grant 
of  representation  of  any  will  or  testamentary 
instrument  creating  the  power."  In  order  to  see 
whether  this  property  falls  within  that  exemption  we 
must  look  back  to  see  what  the  deed  of  1895  gave  power 
to  do  and  what  has  been  done  in  the  execution  of 
that  power.  Tdat  settlement  was  for  the  benefit  of 
five  children,  of  whom  the  appellant  was  one,  and 
there  was  contained  this  stipuLition :  "  That  it  shall 


be  lawful  for  the  trustees  or  trustee  in  their,  his,  or 
her  absolute  discretion,  at  the  request  of  any  of  the 
said  five  children  either  in  contemplation  of  marriage 
or  subsequently  to  marriage  to  revoke  the  trusts 
hereinbefore  declared  concerning  such  child's  settled 
share,  and  by  way  of  resettlement  to  declare  such 
new  or  other  trusts  of  and  concerning  the  same  as 
the  trustees  or  trustee  may  think  fit  for  the  benefit 
of  all  or  any  to  the  exclusion  of  the  others  or  other 
of  the  following  persons — namely,  such  child  or  any 
wife  or  husband  of  such  child  or  such  child's  children 
or  remoter  issue  or  the  next-of-kin  of  such  child." 

Upon  the  occasion  of  this  marriage  the  trustees 
thought  fit  to  execute  this  power  by  a  deed  of  the 
10th  of  April,  1899,  to  which  there  are  parties, 
firstly,  the  trustees  of  the  settlement  of  1895; 
secondly,  the  intended  husband;  and  thirdly,  the 
trustees  of  the  marriage  settlement;  but  not  either 
the  intended  wife  or  her  father,  the  latter  of  whom 
brought  into  the  settlement  a  considerable  sum  of 
money.  By  this  deed  they  revoked  the  trusts  by 
the  settlement  of  1895  declared  concerxung  the 
appellant's  sAiare  "  and  by  way  ef  resettlement  do 
hereby  declare  that  the  said  one-fifth  share  of  the 
trust  funds  in  the  settlement  of  1896  comprised  and 
thereby  settled  shall  from  and  after  the  solemnization 
of  the  said  intended  marriage  be  held  upon  trust  to 

Sy  the  income  thereof  to  the  said  Olaud  Bustaoe 
imilton-Bussell  daring  his  life  and  after  his  decease 
to  pay  or  transfer  at  such  time  and  in  such  manner  as 
is  hereinafter  agreed  and  declared  the  capital  of  the 
said  one-fifth  share  or  the  investments  for  the  time 
being  representioff  the  same  to  the  trustees  or  trustee 
for  uie  time  bemg  of  a  deed  already  oiffcossed 
bearing  rr  intended  to  bear  even  date  inm  these 
presents  " — namely,  the  marriage  settlement. 

Then  there  comes  an  agreement  on  the  part  of  the 
trustees  to  the  deed  of  1896  to  transfer  this  property  of 
the  marriage  settlement  to  trustees  upon  trust  within 
six  months  after  the  death  of  the  intended  husband  to 
be  held  by  the  trustees  of  the  marriage  settlement 
upon  the  trusts  of  tiie  said  deed  of  even  date. 

It  appears  to  me  that  that  document  was  an 
effectufd  resettlement  of  the  share  of  the  intended 
husband  in  those  funds. 

It  is  true  that  it  does  not  in  itself  state  all  the 
trusts,  but  it  refers  to  an  existing  written  document 
in  which  those  trusts  are  dedarM;  and  if  nothing 
more  had  ever  been  done  to  that  instrument  it  would 
still  have  been  an  effectual  declaration  of  trust,  and 
the  deed  engrossed  and  intended  to  be  executed  mi^ht 
have  beenrSerred  to  for  the  purpose  of  asoertainug 
what  the  trusts  were.  But  mattm  did  not  rest  there. 
The  document  which  is  referred  to  as  the  deed  already 
engrossed  and  intended  to  be  executed  was  executed, 
and  we  have  to  look  and  see  what  the  effect  of  it  is. 
In  my  opinion  the  effect  of  it  is  that  it  is  brought 
within  the  definition  of  a  "settlement"  and  that  it 
does  not  fall  within  the  exemption.  It  is  an  effective 
instrument  of  appointment  relaUog  to  the  appellant's 
share,  and,  therefore,  it  is  quite  right  that  it  shoidd 
not  bear  the  <id  valorem  stamp,  out  that  does  not 
bar  the  claim  of  the  Grown  to  we  proper  ad  valorem 
stamp  duty  on  the  marriage  settlement,  which,  in  iny 
judg^-nt,  is  an  instrument  by  which  this  property  is 
"  agreed  to  be  settled."  It  was  very  fairly  admitted 
by  Mr.  Bowlatt  that  if  the  trusts  had  been  stated  in 
fuU  in  the  deed  of  revocation  and  resettlement  the 
ad  valorem  stamp  duty  could  not  have  been  dhar^d, 
but,  nevertheless,  the  parties  have  seen  fit  to  enter,  in  a 
separate  instrument,  mto  a  solenm  agreement  undar 
seal  as  to  the  trusts  upon  which  wis  propertjr  is 
to  be  held,  amounting  to  a  resettlement,  and  having 
done  so  I  think  they  cannot  escape  from  the 
I  duty. 


196 


THE  WEEKLY  REPORTER. 


[Jan.  f5»  190I.J 


VoL  U 


Court  of  Affxal. 


Lf  BB  A  SOLIOITOK. 


Ck>T7BT  OF  AfFEAL. 


I  hftve  nothing  at  all  to  add  as  regards  section  106, 
and  I  agree  that  the  appeal  ought  to  be  dismissed. 

Mathkw,  L.  J. — I  am  of  the  same  opinion.  I  think 
that  the  parties  here  intended  that  this  marriage 
settlement  should  be  a  settlement  within  tiie  meaning 
of  the  Stamp  Act,  1891.  It  is  agreed  that  if  they  had 
thought  fit  thqr  might  have  inserted  in  the  deed  of 
revocation  ana  new  appointment  all  the  limitations 
and  all  the  proTisions  contained  in  the  marriage 
settlement;  and  it  is  said  that  in  that  case  no 
additional  duty  would  be  chargeable;  but  they 
elected  not  to  take  that  course,  and  took  what  was 
clearly,  I  think,  a  convenient  course  under  the 
dronmstanoes — a  course  which  probably  was  con- 
temfdated  from  the  verv  first— viz.,  that  when  the 
marriage  took  place  there  should  be  a  marriase 
settlement  and  trustees  appointed  under  it  who  shomd 
know  from  that  document  alone  what  their  duties 
were  in  reference  to  the  property.  Having,  as  it 
appears-  to  me,  elected  to  have  this  separate  and 
independent  instrument,  they  must  pay  the  tax  upon 
it.  it  is  not  within  the  terms  of  the  exemption 
contained  In  the  statute. 

Appeal  dismUaed  toith  eotU. 

Solicitors  for  the  appellant,  Tarry^  Sherlock,  dh 
King* 

Solicitor  for  the  respondents.  Solicitor  of  Inland 
Revenue, 


I 


Nov.  27. 


From  K.  B.  Div. 

(Ck>llins,  M.B  ,  and  Stirling  and 

Mathew,  L.JJ.) 

In  re  A  Sougitob   (o.) 

Sdieitor  —  Oertificate  —  Regigtrar  o f  Solicitore  —  Die- 
eretion  of  registrar  to  refuse  certificate — Discretion  of 
fudge — IJndiecharged  hanknipt — Solicitors  Act,  1843 
{fiAl  Vict,  c  73),  M.  23,  24. 

The  Begietrar  of  Solicitors  has  no  discretion  to  refuse 
to  issue  an  annutl  practising  certificaite  under  section  23 
of  the  Solicitors  Act,  1843,  on  the  ground  tfiat  the  solicitor 
applying  for  it  is  an  undischarged  bankrupt.  Neither 
Tias  the  Judge  such  a  discretion  under  section  24  of  thai  Act,' 

In  re  An  Application  under  the  SoUdtors  Act,  1843, 
47  W.  B.  576,  overruled. 

Appeal  by  a  solidtor  from  a  decision  of  a  Divisional 
Oouri  TLord  Alventone,  L.C. J.,  and .  Darling  and 
Channell,  JJ.)  dismissing  an  appeal  from  the  refusal  of 
Jelf,  J.,  to  order  the  Segistrar  of  Solidtors  to  issue  to 
the  appellant  an  annual  practising  certificate  in  pur- 
suance of  section  23  of  the  Solidtors  Act,  1843. 

The  appellant  was  admitted  a  tolioitor  in  1871,  and 
from  that  year  until  the  year  1900  indusive  he  had 
taken  out  continnously  his  practising  certificate.  He 
was  still  on  the  roll  of  sohoitors,  and  no  application 
h«d  ever  been  made  for  his  removed  from  it. 

On  the  11th  of  November,  1901,  he  applied  to  the 
Incorporated  Law  Sodety,  who  are  by  section  21  of 
the  Solidtors  Act,  1843,  constituted  tiie  Begistrar  of 
Solidtors,  for  a  renewal  of  his  praotidng  certificate, 
but  the  sodety  refused  the  application  on  the  ground 
that  he  was  an  undischarffed  bankrupt.  The 
appellant  applied  to  Jdf,  J.,  at  chambers  under 
section  24  of  the  Solidtors  Act  for  an  order  directiog 
the  Segistrar  of  Solidtors  to  issue  the  certificate. 
He  contended  that  the  sodety  had  no  discretion  to 
refuse  the  renewal  on  the  ground  stated,  or  on  any 
other  ground  than  that  stated  in  the  Act,  which,  by 

(a.)  Reported  by  F.  G.  BtroxBB,  Esq.,  Barrister- 

at-Law. 


section  23,  provides  that  the  registrar  is  to  deliver 
the  renewed  certificate  ''  unless  he  shall  see  oaoae  and 
have  reason  to  believe  that  the  party  applying  lor 
such  certificate  is  not  upon  the  said  roll  of  attorneys 
or  solidtors."  Jelf,  J.,  dismissed  the  application  on 
the  authority  of  the  case  of  In  re  An  Application 
under  the  Solicitors  Act,  1843,  47  W.  B.  575. 

The  Divi»ional  Court  affirmed  the  decision  of  Jelf,  J. 

The  appellant  appealed  to  the  Court  of  AppeaL 

Pa^e,  K.C,  (Jiuir  Mackenzie  with  him),  for  ihe 
appellant. — The  registrar  has  no  discretion  as  to 
whether  he  shall  issue  a  certificate  or  not.  By  seotion 
23  of  the  SoHdtors  Act,  1843,  he  is  bound  to  grant  a 
certificate  as  a  matter  of  course,  except  in  the  one  case 
specified.  The  words  of  the  exception  evidenUy  point 
to  the  case  of  some  difficulty  arising  on  a  question  of 
identity.  If  in  consequence  of  any  such  difficulty 
the  registrar  refuses  to  issue  a  ctrtifioate,  the  solidtor 
may  apply  to  a  judg^i  under  section  24,  and  the  judge 
may  make  such  order  in  the  matter  as  shall  be  just 
But  under  that  section  the  judge  is  bound  to  liave 
regard  to  what  the  law  is,  and  cannot  refuse  a  oer- 
tificate merely  because  the  solicitor  is  an  undi»diarg»-d 
bankrupt  There  ii  no  law  disqualifying  bankrupts 
from  practising.  If  one  judge  comd  withhold  a 
oertificate  on  the  ground  that  a  solicitor  was  an  un- 
discharged bankrupt,  another  judge  might  withhold 
a  certificate  on  the  ground  that  a  solidtor  was  a 
divorced  person.  Tbe  Div<donal  Court  followed  a 
dedsion  of  Wills  aad  Bidley,  JJ.,  given  in  1899  in 
the  case  of  In  re  An  Application  under  the  Solicitors 
Act,  This  case  is  in  effiact  an  appeal  from  that  dedsioD. 
From  1843  to  1899  it  was  the  invariable  pcaotioe  to 
renew  certificates  to  idl  solidtors  who  applied  for 
them,  notwithstanding  that  they  were  bankmpt^. 
Since  the  deddon  in  1899  the  Incorporated  Law 
Sodety  have  refused  to  issue  certificates  in  all  cases 
where  applicants  were  undischarged  bankrupts.  Tiie 
appellant's  view  of  the  meaning  of  sections  23  and  24  is 
supported  by  the  connderation  of  what  the  Legislature 
has  since  enacted  on  the  subject.  Section  16  of  the 
Solidtors  Act.  1888,  which  is  substituted  for  section  25 
of  the  Act  of  1843,  expressly  says  that  the  ragirtcar 
shall  have  a  discretion  to  grant  or  refuse  a  oertificate 
in  the  case  where  a  solidtor,  after  neglecting  for 
twelve  months  to  obtain  a  certificate,  subeequentiy 
applies  for  a  fresh  oertificate.  And  section  2  of  tiie 
SoUdtors  Act,  1899,  makes  the  last  mentioned  section 
applicable  to  the  case  of  a  solidtor  who  has  been 
struck  off  the  roll  or  suspended  from  practice. 

Asquith,  K,a  (F,  W,  Hollams  w.ith  him},  for  the 
respondents,  tiie  Incorporated  Law  Society.  —  By 
section  23  of  the  Solicitors  Act,  1843,  the  regif (rar  is 
to  grant  the  certificate  unless  he  has  reason  t^  believe 
that  the  applicant  is  not  upon  the  roll.  But  by  seotian 
24,  if  he  declines  to  issue  the  certificate  which  he  is 
by  the  Act  directed  and  required  to  give — ^that  Is  to 
say,  if  he  declines  to  issue  a  certificate  to  a  person 
who  is  upon  the  roU — the  applicant  may  go  to  the 
court  and  ask  for  such  order  in  the  matter  as 
may  be  just  Section  24  imposes  on  the  court 
the  duty  of  entering  upon  a  judicial  inquiry.  If 
the  construction  of  section  23  contended  for  by 
the  appellsnt  were  right,  there  would  be  no  object 
in  enacting  section  24.  The  Law  Society  do  not 
suggest  that  the  registrar  has  a  dis<vetion  to  grant 
or  refuse  a  certificate.  Section  23  does  not  confer 
any  judicial  power  on  him,  but  the  combined  effisot  of 
sections  28  and  24  is  that  the  registrar  has  power  to 
send  the  matter  to  the  court.  Section  24  does  nol 
give  an  appeal  from  a  judicial  deddon  of  the  registrar, 
it  gives  a  simple  right  of  appUcation  to  a  judge.  The 
registrar  is  entitied,  if  he  tiunks  fit,  to  hold  bis  hand 
and  tell  the  applicant  to  go  to  the  judge. 


VoLti. 


[J...KUIM.]       1^^  Weekly  reporter. 


i»f 


Ct.  op  Afp.        Ih  bb  a  Solioitob. — Pbyob  v.  Pbnbikybbb  Oollibbt  Co.  (Ldotbd).       Ot.  of  Afp. 


Fiage,  K.C,  replied. 

OoLLDXB,  M.B. — Iq  my  opinion  thia  appeal  most 
be  allowed.    Jell,  J.,  at  ohamben  conaidmd  himself 
bound  by  a  dedston  of  Wills  and  Bidley,  JJ.,  and  the 
DtTisional  Court  also  followed  the  same   decision. 
The  question  is  whether  there  is  a  disoretion  in  the 
Begiscrar  of  Solicitors — ^that  is  to  say,  the  gentleman 
who  represents  the   Inoorporated  Law  Society  for 
that  purpose — ^to  refuse  to  issue  an  annual  practising 
oertinoate  to  a  person  who  has  conformed  with  the 
conditions  and  satisfied  tde  requirements  of  section  23 
of  the  Solicitors  Act,  1843.    dection  21  of  that  Act 
appoints  the  Incorporated  Law  Society  to  be  the 
Kegistrar  of  Attorneys  and  Solicitors.     Section  22 
enacts  that  the  Commissioners  of  Stamps  shall  not 
grant  a  practising  certificate   to  any   attoroey   or 
solicitor  until  the  registrar   has  certified   that  the 
applicant    is    entitled    thereto.     Then    section    23 
provide!  that  lor   the   purpose   of   obtaining  such 
registrar*s   certificate   a  declaration   in   writing   of 
oertain  particulars  signed  by  the  attorney  or  soli- 
citor shall   be   delivered  to   the   registrar ;    *'  and 
the  said  registrar  shall,  after  the  expiration  of  six 
days  after  the  delivery  of  such  declaration  (unless  he 
shall  see  cause  and  have  reaion  to  believe  that  the 
party  applying  for  such  certificate  is  not  upon  the 
said  roll  of  attorneys  or  solicitors},  deliver  to  the  said 
attorney  or  solicitor,  or  to  his  agent,  on  demand  a 
oertificate  in  the  form  set  forth  in  the  third  schedule 
to  this  Act  annexed.'*     That  section  constitutes  a 
peremptory  mandate  to  the  registrar.    He  ii  bound  to 
issne  a  certificate  subject  to  one  qualification — viz., 
unless  he  sees  csuse  ani  has  reason  to  believe  that 
the   party  -applying   for   the   certificate  is  not   on 
the  roll  of  solicitors.    It  is  admitted  that  the  obliga- 
tion is  absolute,  except  in  the  case  of  there  bemg 
aoy  difiioulty  as   to   identity.     That  is   the   limit 
and  measure  of  the  registrs^s  jurisdiction.     Then 
we  come  to  ^Motion  24,  and  it  is  argued  that  the 
effect  of  that  section  is  that,  though  the  registrar's 
jurisdiction  was  origioally  limited,  as  I  have  stated, 
the  right  to  apply  to  a  judge  to  deal  with  the  matter 
in  aocordance  with  considerations  of  what  seem  to 
him  to  be  just  enlarges  the  area  of  the  registrar's 
jurisdiction.    Section  24  is  as  follows:   '*And  be  it 
enacted  that  in  case  the  said  registrar  shall  decline  to 
issue  such  certificate  as  he  is  hereinbefore  directed  and 
required  to  give,  the  party  so  applying  for  the  same, 
if  an  attorney,  shall  and  may  apply  to  any  of  the 
said  courts  of  law  at  Westminster,  or  to  any  judge 
thereof,  or,  if  a  solicitor,  to  the  Master  of  the  Bolls, 
who  are  hereby  respectively  authorized  to  make  such 
order  in  the  matter  as  shall  be  just,  and  to  order  pay- 
mi&iit  of  costs  by  and  to  either  of  the  parties  if  they 
shall  see  fit."     The  argument  is  that  this  section 
modifies   the   peremptory    nature   of   the  mandate 
originally  given  to  the  registrar,  and  that  at  any  rate 
the  judgs's  jurisdiction  is  not  limited  to  dealing  with 
qoestions  of  identity.    But  how  can  the  judge  have 
under  section  24  a  general  jurisdiction  to  come  outside 
the  registrar's  maimate  for  the  purpose  of  taking  into 
consideration  matters  which  could  not  have  been  con- 
sidered by  the  registrar  under  section  23.    On  one 
matter — ^viz.,    on    any   question    of     identity — ^the 
registrar  has  jurisdiction  to  inquire  into  facts.    If  he 
does  so,  and  makes    a  mistake  in  doing   so,    the 
judge  has   jurisdiction  to  review  his  decision.     It 
seems   to    me    to    be    dear    that    that    is    the 
jurisdiction    given    to   the   judse   by   section   24. 
I  see  nothing  in  the  words  of  the  section  to  bring 
me  to  the  conclusion  that,  when  once  the  judge  has 
BeUin  of  a  case   of  this  sort,  it  is  open  to  him  to 
inquire  at  large  into  any  matters  connected  with  the 
case  lor  the  purpose  of  arriving  at  a  determination 


based  upon  considerations  of  justice.  It  would  be 
impossible  to  know  where  to  stop.  To  hold  that 
section  24  confers  on  the  judge  a  general  jurisdiction 
to  refuse  the  issue  of  a  certificate  would  be  tanta- 
mount to  sayinff  tiiat  he  had  power  under  this 
section  to  suspend  a  solicitor  from  practice.  But  the 
law  has  provided  qniite  a  different  procedure  for  the 
obtaining  of  an  oraer  for  suspension  from  practice. 

This  appeal  is  in  substance  au  appeal*  from  the 
decision  of  Wills  and  Bidley,  JJ..  to  which  I  have 
referred.  In  that  case  Wills,  J.,  held  that  the 
registrar  had  a  discretion  to  refuse  to  issue  a 
certificate  under  droumstances  like  the  present,  and 
that  the  court  was  not  bound  to  order  it  to  be 
granted,  and  his  judgment  was  based  on  considera- 
tions founded  on  the  word  "  just"  in  section  24.  He 
thought  tiiat  the  expression  **  just "  there  ought  not 
to  be  restricted  to  the  narrower  meaning  it  would 
have  if  the  controversy  were  as  to  private  rights 
between  parties,  but  that  it  mu»t  mean  what  was 
right  and  fitting  with  regard  to  the  interests  of  the 
public.  With  the  greatest  deference  to  Wills,  J.,  I 
cannot  agree  with  uat  judgment. 

In  this  case  counsel  for  the  Law  Society  refrained 
from  arguing  tiiat  the  registrar  had  a  disoretion  to 
refuse  to  issue  a  certificate  as  held  by  Wills,  J.  On 
the  contrary  he  admitted  that  the  registrar  had  no 
jurisdiction  to  refuse  to  issue  a  certificate,  but  he 
argued  that  the  registrar  might  hold  his  hand  and 
send  the  applicant  to  the  judse.  In  my  opinion, 
however,  his  argument  was  subftantiiUy  identical 
with  the  argument  on  which  the  judgment  of 
Wills,  J.,  was  based.  I  think  that  section  16  of  the 
Solicitors  Act,  1888,  and  section  2  of  the  Solicitors 
Act,  1899,  afford  strong  arguments  against  the  view 
of  Wills,  J.  In  my  opinion  the  registrar  had  no 
power  to  excercise  a  disoretion  to  refuse  a  certificate, 
as  he  has  done  in  this  case,  and  the  appeal  must  bs 
allowed. 

STiBLnra  and  Mathew,  L.JJ.,  coaourred* 

Appeal  cUloived, 

Solidtor  for  the  respondents,  E,»W*  WiUiamsoTh 


Appeal.  \ 

(CoUins,  M.B..  and  Stirling  [  Kov»  12» 

and  Mathew,  L.JJ.)        J 

PBYCfB  v.  Peitbikybbb  Nayigation  Coluxby  COi 

(Limitbd).  (a.) 

Master  and  servant — Emplayer*a  liahilUy — Accident^' 
Compensation — Death  of  workman — ••  Wholly  depend' 
ent  on  his  earnings** — Sum  coming  to  applicant  on 
death  of  workman — Workmen* s  Compensation  Act, 
1897  (60  A  61  Vict,  c,  37),  ScheduU  /.,  clause  1  (a)  (t.). 

A  workman* s  sole  means  for  the  support  of  himself 
and  his  wife  and  family  were  his  weekly  earnings.  He 
UKLS  killed  by  an  accident,  and  his  widow  applied  for 
compensation  as  heina  **  wholly  dependent  on  his  earn* 
ingsy*  within  Schedule  /.,  clause  1  (a)  (i.),  to  the  Work' 
men*s  Compensation  Act,  1897.  It  appeared  that  ihe 
workman  was  possessed  of  a  sum  of  money  of  which  the 
applicant  received  on  his  death  the  sum  of  £100.  There 
VMM  no  evidence  that  this  sum  ever  produced  any  income 
during  his  lifetime. 

Held,  that  the  applicant  was  **  wholly  dependent  on 
his  earnings,**  as  the  £100  which  cams  to  htr  after  his 
death  ought  not  to  he  taken  into  consideration, 

(o.)  Beported  by  W.  F.  Babby,  Esq.,  Barrister- 

at-Law. 


ids      ; 
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Vdl.  U 


CouBT  OP  Appeal. 


Pbyoe  V,  FENBIKYBSB.G0LLIEBY  Go.  (Ldoted). 


QovRT  OP  Appeal. 


Appeal  from  an  award  of  the  jn^ge  of  the  Aberdara 
County  Court  in  procaedinga  to  aasess  compeaaation 
under  the  Workmen's  Compensation  Act,  1897. 

The  applicant  was  the  widow  of  a  workman  who 
was  killed  by  an  aoddent  arising  out  of  and  in  the 
course  of  his  employment  The  only  question  was 
whether  the  applicant  was  **  wholly  dependent "  upon 
the  deceased  man's  earnings  within  Schedule  I.,  clause 
1  (a)  (i.),  to  the  Act.  llie  deceased  man's  wages 
were  £3  a  week,  and  he  died  possessed  of  personal 
property  of  the  value  of  £190.  There  was  no 
evidence  that  this  sum  produced  any  income  durhig 
his  life,  nor  was  there  any  evidence  that  there  was 
any  other  source  of  income  for  his  or  his  wife's  main- 
tenance except  his  wages.  His  widow  was  his 
personal  representative  and  took  out  administration 
to  him,  and  it  was  admitted  that  upon  his  death  she 
benefited  to  the  extent  of  £100  out  of  £190. 

Tde  employers  contended  that  the  widow  was  not 
wholly,  but  only  partly  dependent  upon  his  eamiDgs, 
as  by  his  death  she  became  entitled  to  £100,  and  that 
the  Act  meant  that  a  person,  to  be  wholly  dependent, 
must  be  left  entirely  destitute ;  and  they  paid  £275 
into  court.  The  county  court  judge  decided  that  he 
ooald  not  take  the  £100  into  account  in  seeing 
whether  the  applicant  was  whollv  dependent  or  not. 
He  acoordinffly  adjudged  her  to  be  wholly  dependent 
and  awarded  her  £300.    The  employers  appealed. 

Buegg^  K.C.f  and  Anton  Bertram^  for  the  employers. 
— A  person  is  "  wholly  dependent "  upon  a  ^ceased 
workman's  earnings  when  he  or  she  is  left  entirely 
destitute  by  his  death.  The  applicant  here  was  there- 
fore only  partly  dependent  upon  his  earnings,  as  she 
received  £100  through  his  death.  No  doubt  the 
county  couit  judge  may,  under  Schedule  I.,  clause  1 
(a)  (ii),  in  his  discretion  give  the  same  amount  of 
oompensation  where  the  applicant  was  only  partly 
dependent  as  where  she  was  wholly  dependent.  But 
the  judge  in  this  case  did  not  exercise  Ms  discretion 
in  tnat  way.  He  held  that  the  applicant  was  wholly 
dependent,  and  assessed  the  compensation  on  that 
basis.  In  that  he  was  wrons;.  Where  a  widow  sues 
for  compensation  under  Lord  Campbell's  Act  (9  &  10 
Vict.  0.  93),  the  jury,  in  awarding  compensation,  must 
take  into  account  the  provision  made  by  the  husband 
for  her  maintenance  after  his  death :  Grand  Trunk 
BailuKW  Oo.  V.  Jennings,  37  W.  B.  403,  13  App.  Cas. 
800.    That  rule  ought  to  be  applied  here. 

j8f.  T.  Evana,  K.C.,  and  W.  D,  Benson,  for  the 
applicant. — ^The  words  ''wholly  dependent  on  his 
earnings  "  mean  wholly  dependent  at  the  moment  of 
the  workman's  death.  A  workman  cannot  gain 
eaminss  after  his  death.  If  the  applicant's  means 
after  the  death  of  the  workman  had  to  be  considered, 
then  the  arbitrator  would  have  to  take  ii^to  account 
moneys  cominff  to  the  applicant  under  a  policy  of 
insurance,  or  alegacy  left  to  her  by  another  person. 
The  L^islature  wished  to  avoid  all  these  difficulties 
and  to  shut  out  any  inquiries  as  to  the  applicant's 
income  after  the  workman's  death  No  question  of 
dependency  can  arise  under  Lord  Campbell's  Act,  as 
the  amount  recoverable  is  the  actual  pecuniary  loss 
BQstained  by  the  death.  No  attempt  is  made  by  the 
Workmen's  Compensation  Act,  1897,  to  give  full 
pecuniary  compensation.  Therefore  the  cases  under 
Lord  Campbell's  Act  do  not  apply.  The  county 
court  jud^e  was  right  in  refusing  to  take  the  £100  into 
consideration. 

Buegg,  K,G»,  replied. 

CoLLms,  M.B. — ^I  am  of  opinion  that  this  appeal 
must  be  dismissed.  The  deceased  man  had  been 
earning  £3  a  week,  and  when  he  died  from  the 
accident  a  certain  sum  came  to   his  widow  as  his 


admrnistratrix,  of  which  sum  it  was  admitted  that 
she  benefited  to  the  amount  of  £100.  The  question 
is  whether  she  was  "  wholly  dependent  on  his 
earnings "  within  the  meaning  of  Schedule  I., 
clause  1  (a)  (i.),  of  the  Workmen's  Compensation  Act, 
1897.  The  county  court  judge  found  that  the  widow 
was  wholly  dependent  upon  his  earnings  at  the  time 
of  his  death  and  made  an  award  accordingly.  It  is 
said  that  the  judge  ought  to  have  taken  into  con- 
sideration the  fact  that  the  widow  received  upon  his 
death  the  sum  of  £100.  That,  it  seems  to  me,  would 
be  introducing  into  the  coniideration  of  the 
question  somewing  which  the  Act  did  not  intend 
should  be  introduced.  The  words  mean  dependent 
upon  his  earnings  during  his  life,  because  no 
man  can  '*  earn "  anything  after  he  is  dead.  There 
was  no  evidence  that  there  was  any  other  aooroe 
of  income  for  the  support  of  himself  and  his 
family  than  his  weekly  earnings.  That  was  all 
they  had  to  depend  upon.  The  Act  gives  the 
arbitrator  no  discretion  as  to  the  sum  he  shall 
award,  if  the  applicant  w  as  wholly  dependent  upon 
the  deceased  man's  eamiogs.  It  is  a  oondition 
precedent  that  the  applicant  should  have  been  wholly 
dependent  upon  his  earnings,  and  I  take  that  to  mean 
that  there  is  no  other  source  of  income  whfttever. 
We  are  asked  to  say  that  the  Act  means  that  the 
applicant  must  be  wholly  destitute  after  the  wcrk- 
man's  death,  l^e  Act  has  not  said  so,  and  if  we 
were  so  to  hold  we  should  be  imposing  very  serioos 
difficulties  in  the  way  of  the  adjustment  of  the  scale 
of  compensation.  The  amount  of  compensation  in 
such  a  case  is,  by  the  Act,  taken  out  of  the  discretion 
of  the  arbitrator,  and  the  Act  has  fixed  an  arbitrary 
sum  as  the  amount  of  compensation,  which  n&ay  or 
may  not  be  a  complete  compensation.  That  is  alade 
even  more  dear  by  clause  1  (6).  No  one  can  tell  what 
means  of  income  may  come  to  an  applicant  after  the 
death  of  the  workman,  and  so  the  Legislature  has 
dlBroffarded  any  sum  which  might  arise  from  the 
smalfsavings  of  the  deceased  man,  knowiog  that  the 
applicant  would  have  to  pay  certain  expenses  conse- 
quent on  his  death,  and  has  given  her  a  lump  som, 
thereby  getting  rid  of  all  inquiries  as  to  her  means  of 
Uvelihood  afterwards.  The  case  of  a  legacy  coming  to 
the  applicant  after  the  death  of  the  workman  is  an 
illustration  of  the  difficulties  that  would  arise  upon 
any  other  view.  The  only  logical  time  to  take  is  the 
moment  of  the  death.  The  words  of  the  Act  are 
clear,  and  we  should  be  legislating  if  we  departed 
from  their  plain  meaning.  I  again  repeat  that  in 
this  case  there  was  no  evidence  that  there  was  any 
otber  income  than  the  deceased  man's  earnings  for 
the  support  of  himself  and  his  family  during  his  life- 
time. The  case  might  be  difiEierent  if  there  had  been. 
The  appeal  mutt  therefore  be  dismissed. 

Stirling,  L.J. — ^I  am  of  the  same  opinion.  The 
deceased  man  seems  to  have  saved  £1^,  which,  so 
far  as  they  knew,  was  yielding  no  income  at  all. 
The  words  "wholly  dependent  on  his  earnings" 
means  that  what  the  workman  earns  is  the  sole  source 
to  which  the  applicant  can  look  for  her  mainten- 
ance at  the  time  of  the  workman's  death. 

Mathew,  L.J. — We  are  asked  to  translate  this 
enactment  into  difiEerent  phraseology,  and  to  aay  that 
the  applicant  cannot  be  said  to  be  wholly  dependent 
on  the  deceased  man's  earnings  unless  she  has  been 
reduced  to  absolute  poverty  by  his  death ;  and  that 
she  is  not  wholly  dependent  if  anything  comes  to  her 
out  of  the  deceased  man's  estate  after  his  deatili  The 
truth  ifl  that  Parliament  saw  that  this  class  of  case 
would  not  be  likely  to  arise,  and  so  it  legudated  for 
the  general  class  of  cases,  and  put  aside  any  inquiry 
as  to  whether  the  deceased  man  had  left  any  savings 
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and  whether  the  ezpensoB  oonBeqnent  on  his  death  had 
absorbed  thoee  litUe  ladings.  If  we  adopted  the 
'view  contended  for  by  the  employers,  whj  should  we 
not  have  to  take  into  aooonnt  money  ansiog  from  a 
pdicy  of  insuTtfioe,  or  a  legacy  coming  to  the  applicant 
from  another  source  after  the  death  ? 

Appecd  diamissed. 

Solidtors  for  the  applicant,  BiddeU  <k  Co,,  for  WalUr 
Morgan,  Bruce,  &  NicholaBj  Pontypridd. 

Solioitor  for  the  employers,  H,  F,  Becker,  for  Vaizie 
Simons,  Pontyptidd. 


Stlrt  Qtom  of  guBtfee. 


Chan.  Dly. 
Byme,  J. 


Nov.  20 ;  Jan.  15. 


In  re  Aldam*8  Settlrmbwt.  (a.) 

Settled  land — Mining  lecue— Mines  and  minerals — 
Varffing  minimum  rent-- Way -leave—SetUed  Land 
Ads,  1882-1890. 

The  court  will  not  saTiction  in  a  mining  lease,  under 
thf  Settled  Land  Ads,  1882-1890,  a  varying  minimum 
rent  nor  the  grant  of  a  way-leave  free  of  rent, 

Stunmons. 

This  was  an  application  under  the  Settled  Land 
Acts,  1882  to  1890,  V  Mr.  WiUiam  W.  W.  Aldam, 
tfloant  for  life  of  certain  real  estates  situate  at 
Wibkersley,  in  the  county  of  York,  asking  for  the 
approval  of  the  court  to  a  certain  mining  lease. 

The  respondents  were  J.  B.  Ford  one  of  the  trustees 
for  the  settlement  and  an  infant  remainderman. 

The  facts  of  the  case  were  as  follows ; 

By  the  will  of  William  Aldam,  bearing  date  the  18th 
day  of  December,  1884,  the  settled  estate  stood  limited 
to  the  use  of  the  said  William  W.  W.  Aldam  for 
life  without  impeachment  of  waste,  with  remainder 
to  the  use  of  each  one  or  moreof  the  sons  or  daughters 
of  the  said  William  W.  W.  Aldam  for  such  estates  or 
estate  in  tail  or  such  lesser  estates  as  the  said  William 
W.  W.  Aldam  should  appoint,  and  in  default  of  such 
appointment  and  in  so  far  as  such  appointment 
•bould  not  extend,  to  the  use  of  the  sud  infant 
remaioderman  for  life  without  impeachment  of  waste, 
with  remainder  oyer  as  there  mentioned. 

The  applicant  and  Mr.  Ford  were  trustees  for  the 
purposes  of  the  Settled  Luid  Acts. 

By  an  agreement  bearing  date  the  13th  of 
February,  1901,  and  made  between  the  said  William 
W.  W.  Aldam  of  the  one  part,  and  the  Dalton  Main 
OoUieries  Go.  of  the  other  part,  the  said  William  W. 
W.  Aldam  as  tenant  for  life  entered  into  an  agreement 
with  the  said  company  to  lease  to  them  aseam  of  coal 
imdec  the  said  estates  known  as  the  Bamsley  thick 
>eam  for  a  term  of  sixty  years  from  the  Ist  of 
January,  1898. 

The  agreement  so  far  as  it  is  relevant  for  the 
present  report  was  as  follows : 

Clause  3.  The  royalty  or  accruing  rent  shall  be 
«t  the  rate  of  £30  per  foot  per  annum,  but  due 
aOowance  shall  be  made  for  bad,  faulty,  or  unworkable 
ooal,  and  coal  so  thin  or  out  off  by  such  magnitude 
that  it  cannot  be  worked  without  loss.  The  lessees 
ahall  also  pay  a  similar  royalty  rent  for  all  ooal  and 
uack  other  than  the  Barnsley  thick  seam  got  in  the 
drifting  and  sold  off. 


(a*)  Reported  by  J.  Abthxtb  Psigb,  Esq.,  Barrister- 

at-Law. 


4.  The  minimum  or  certain  rent  is  to  be :  For 
the  first  year,  nil\  for  the  second  year,  2s.  6d.  per 
acre ;  for  the  third  year,  9b.  per  acre ;  for  the  fourth 
year,  10s.  per  acre ;  and  for  the  fifth  year  and  eadh 
SQooeerting  year,  £1  per  acre.  The  minimum  Tent 
shall  begin  to  be  paid  as  from  the  1st  of  January, 
1899,  &c. 

6  Undergettiog  may  be  made  up  at  any  time 
during  the  term. 

7.  When  all  saleable  coal,  except  such  parts  (if 
an) )  as  are  not  to  be  worked  or  paid  for,  shidl  have 
been  worked  or  paid  for,  a  nominal  rent  of  10s. 
shall  be  paid  for  the  remainder  of  the  term  in  sub- 
stitution for  the  royalty  or  minimum  rent. 

9.  No  way-leaye  rent  is  to  be  paid  for  any  other 
part  of  the  Barcslev  thick  seam  of  coal  under  any 
other  land  in  the  panah  of  Wiokenley. 

10.  The  lessees  are  to  commence  working  the  coal 
with  all  reasonable  diligence,  and  bring  to  the 
surface  as  much  coal  ai  can  be  reasonably  got  with 
proper  diligence. 

The  questions  at  issue  between  the  applicant  and 
respondents  were : 

(l)^  Whether  a  yearly  minimum  rent  not  com- 
mencing until  the  second  year  of  the  said  term  and 
inoreaiing  year  by  year  until  the  fifth  year  of  the 
said  term  could  be  legally  reserved. 

(2)  Whether  a  lease  could  be  granted  containing  a 
proTiso  for  the  cesser  of  the  said  mioimum  rent  after 
all  the  demised  minerals  had  been  worked  and  paid 
for. 

(3)  Whether  a  way-leave  for  foreign  coal  could  be 
reserved  free  of  rent. 

Dixon,  for  the  applicant. 

L,  8,  Bristowe,  for  the  respondents. 

In  re  Lowther,  before  Stirling,  J.  (see  MacSwinuey 
on  Mines  (2nd  ed  ),  p.  178),  was  referred  to. 

The  argumente  will  be  found  suomiarized  in  the 
judgment. 

Nov.  20. — Bybnb,  J.,  delivered  a  reserved  judgment, 
which  after  stetiog  the  agreement  of  February,  1901, 
as  above,  continued  as  follows:  The  first  question 
raised  by  the  summons  is  whether  or  not  the  tenant 
for  life  has  power,  under  the  provisions  of  the 
Settled  Land  Acts,  to  grant  a  mining  lease  as 
proposed  for  sixty  years,  reserving  a  minimum  yearly 
rent  not  commencing  until  the  second  year  of  the 
term,  and  increasing  year  by  year  until  the  fifth  year 
of  the  term.  A  mining  lease  may  be  granted  for 
sixty  years,  under  section  6  of  the  Act  of  1882.  By 
section  7,  sub-section  2,  every  lease  shall  reserve  the 
best  rent  that  can  reasonably  be  obtained,  regard 
being  had  to  any  fine  taken  and  to  any  money  laia  out 
or  to  be  laid  out  for  the  benefit  of  the  settled  land,  and 
generally  to  the  droumstances  of  the  case.  Section  9, 
sub-section  2  dearly  authorizes  the  reservation  of  a 
fixed  or  mmimum  rent,  but  there  is  no  provision  in 
terms  authorizing  a  varying  minimum  rent.  Under 
the  Settled  Estetes  Act,  1877,  there  is  a  provision  for 
the  reservation  of  the  best  rent  or  reservation  in  the 
nature  of  rent,  either  uniform  or  not,  that  can  be 
reasonably  obtained,  to  be  made  payable  half-yearly 
or  oftener  without  taking  any  fine  or  other  benefit  in 
the  nature  of  a  fine,  provided  always  that  in  the  case 
of  (amongst  others)  a  mining  lease  a  peppercorn  rent 
or  any  smaller  rent,  than  the  rent  to  be  ultimately 
made  payable  may,  if  the  court  shall  think  fit  so  to 
direct,  be  made  payable  during  all  or  any  part  of  the 
first  five  years  of  the  term  of  the  lease.  No  similar 
provision  is  contained  in  the  Settled  Land  Aote, 
so  far  as  resards  mining  leases,  and  apart  from 
section  10  of  the  Act  of  1882,  giving  the  court 
power  to    sanction    leases  on  special  terms,   the 
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quettioa  tonia  iipoD  the  mmpjng  of  section-  9, 
navinff  regard  eepeoially  tp  the  pronrions  of  aeotioii 

7  of  that  Act,  aod  to  section  4  of  the  Settled  Land 
Act,  1884,  which  provides  that  a  fine  receiyed  on 
the  grant  of  a  lease  nnder  any  power  conferred  by 
the  Aot  of  1882  is  to  be  deemed  capital  money  arising 
under  that  Act.  Now,  although  there  are  no  wor£ 
expressly  authorizing  any  Tarring  fixed  or  wm^ninnnm 
rent,  there  are  no  words  n<*gativing  ihe  resenration 
of  such  a  rtont,  and  an  unreported  case  before 
Stirling,  L.J.  (when  Stirling,  J.),  of  In  re  Lowther*$ 
SeUkd  EgUUCf  referred  to  in  MacSwinney  on  Mines 
and  Minerals,  at  p.  178,  is  relied  on  as  justifying  it* 
I  have  been  furnished  with  a  copy  of  the  summons, 
affidavit  in  support^  and  order  made  ialnre  LowtJier, 
and  it  appears  that  the  order  contains,  first,  a  declara- 
tion following  the  terms  of  the  amended  summons  to 
the  following  effect :  **  This  court  doth  declare  that 
Sir  Oharles  Hugh  Lowther,  the  tenant  for  life  under 
the  above-mentioned  settlement,  has  power  to  grant 
a  lease  to  Bolokow,  Yaughan.  &  Go.  (limited),  of  the 
ironstone  and  iron  ore  withm  and  under  the  lands 
forminff  part  of  the  above-mentioned  estate  for  a 
term  of  sixty  years  from  the  1st  day  of  January,  1892, 
at  a  certain  yearly  rent,  until  the  1st  day  of  July, 
1900,  of  £6,000,  and  after  that  day  at  the  yearly  rents 
of  £6,000,  £5,000,  £4,000,  £3,000,  £2,000,  and  £1.000, 
aooording  to  the  quantity  for  the  time  being  remaining 
ungotten  under  the  demise  to  be  thereby  made." 
Then  follows  a  declaration  in  reply  to  paragraphs  2  and 

8  of  the  amended  summons :  <*  And  this  court  doth 
dedare  that  in  every  year  during  the  life  of  the  said 
Sir  C.  H.  Lowther  there  ought  to  be  set  aside  as 
capital  money  arising  under  the  above-mentioned 
Acts  one^fourth  part  of  the  certain  yearly  rent  and 
royalties  for  the  time  being  payable  under  the  said 
lease,  and  that  in  every  year  during  the  life  of  the 
said  Sir  0.  H.  Lowther  in  which  the  workings  under 
the  said  lease  shall  be  or  exceed  those  thereby 
authorized  in  satisfaction  of  the  certain  yearly  rent 
for  the  time  being  payable  thereunder,  the  ssid  Sir 
0.  H.  Lowther  is  entitled  to  receive  for  his  own 
benefit  the  residue  (after  setting  aside  one-fourth  part 
thereof  as  aforesaid)  of  the  said  certain  yearly  rent, 
and  alfo  of  the  royalties  payable  thereunder,  in  respect 
of  such^  excess  workiogs,  if  any.  And  that  in  every 
jrear  dnuog  the  life  of  the  said  Sir  0.  H.  Lowther 
m  which  the  workings  under  the  said  lease  shall  be 
less  than  those  thereby  authorized  in  satisfaction  of 
the  certain  yearly  rent  for  the  time  being  payable 
thereunder,  but  would  at  the  rates  thereby  pre- 
scribed amount  to  or  exceed  £1,000  in  value,  the  said 
Sir  0.  H«  Lowther  is  entitled  to  receive  for  his  own 
benefit  the  residue  (after  setting  aside  such  one-fourth 
part  thereof  as  Woresaid)  of  so  much  of  the  said  certain 
yearly  rent  as  at  the  said  rates  would  be  equivalent 
to  such  workings,  and  that  the  remainder  of  the  said 
certain  yearly  rent  in  the  same  vear  ought  to  be  set 
aside  as  capital  money  arising  under  the  said  Acts.  And 
that  in  every  year  during  tbe  life  of  the  said  Sir  C.  H. 
Lowther  in  which  the  workiogs  under  the  said  lease 
shall  be  less  than  those  herel^  authorized  in  satis- 
faction of  the  certain  yearly  rent  for  the  time  being 
payable  thereunder,  and  would  also  at  the  said  ratei 
be  less  than  £1.000  in  value,  the  said  Sir  0.  H. 
Lowther  ii  entitled  to  receive  for  his  own  benefit  the 
residue  (atter  setting  aside  such  one-fourth  part 
thereof  as  aforesaid)  of  the  sum  of  £1,000  out  of  or 
by  means  of  the  saad  certain  yearly  rent,  and  that  the 
remainder,  if  any,  of  the  said  certain  yearly  rent  in 
the  same  year  ought  to  be  set  aside  as  capital  money 
arisinff  under  the  said  Acts." 

I  think  that  tiie  effect  of  that  decision  is  that  the 
fact  that  a  varying  minimum  rent  is  reserved  does  not 
invalidate  the  lease,  if  it  can  be  ascertained  how  { 


much  of  such  rent  is  in  the  nature  of,  and  properly 
capable  of  being  treated  as,  fine,  but  that  S3  much 
as  ought  to  be  oonsidtred  fine  must  be  dealt  with  ss 
capital  money  arising  under  the  Act,  and  the  way 
thu  is  worked  out  in  In  re  Lowther  appears  to  he 
by  treating  so  much  of  the  varying  fixed  rent  si 
exceeds  the  lowest  amount  of  such  rent  as  fine,  and, 
therefore,  capital  money ;  no  question  arising  where 
the  royalty  is  in  excess  of  the  fixed  rent  for  the  time 
being.  As  I  understand  it,  the  tenant  for  life  ii 
entitled  to  receive  what  he  would  have  reoetved  bsd 
a  uniform  tniniinnm  rent  at  the  lowest  rate  of  those 
mentioned  been  received,  the  balance  being  treated 
as  fine. 

There    are   several    di£ioulties    in   applying  the 
principle  apparently  applied   in  In  re  Lowther  to 
the  case   now   under   consideration.     In    the  flist 
place   the   agreement   provides  for  no  rent   being 
paid  during  the  first  yesr,  and  I  cannot  fiod  any 
authority  for  such  a  provision.     If  a  peppercora 
rent  may  not  be  reserved,  I  fail  to  see  what  justifi«i 
absence  of  rent.    It  is  not  a  sufficient  answer  to  aay 
that  such  absence  of  rent  cannot  affect  the  remainder- 
men to  their  injury,  if  it  be  something  unauthorised 
by  the  Act.    It  is  said  that  the  caee  of  In  re  Lowther 
was  the  case  of  reservation  of  a  diminishing  fixed 
rent,  and  consequently  one  which  may  obviously  be 
detrimental  to  remsindermen,  while  tbe  prfsent  ii 
the  case  of  a  rising  minimum  rent,  apparently  to  the 
advantase  of  the  remaindermen,  and  oonseqtiently  it  ii 
argued  the  principle  acted  upon  in  /a  re  Lowther  QQ§fii 
not  to  be  apnlied.    If  this  were  a  simple  case  between 
tenant  for  me  and  persons   absolutely   entitled  in 
remainder,  I  might  see  my  way  to  holding  that  no 
part  of  the  rent  received  during  the  first  four  yeaa 
ought  to  be  treated  as  fine,  inasmuch  as  tha  rent 
duriog  those  years  is  lower  than  the   rent  subse- 
quently reserved,  and  consequently  favourable  to  tbe 
remaindermen  j  but  in  the  present  case  there  is  ao 
infant  tenant  for  life  in  remainder  (whose  estate  is,  it 
is  true,  subject  to  be  defeated  by  an  appointment), 
but  whose  estate   unless  so  defeated  is  a  present 
vested  intertst,  and  the  present  tenant  for  life  might 
die  in  a  year  without  appointiog,  in  which  oase  the 
infant  tenant  for  }ife  would   apparently,  until  tlie 
maximum    fixed    rent   becomes    payable,    be    in 
receipt   of    less    than    he    would    have    received 
htd    a    uniform    minimum    rent     been     reaerfsd. 
Passing    by    the    objection    that   there    does   not 
appear   to    be   any  authority    for   non-reservation 
of  rent  for  the  first  year  of  the  term,  I  do  not  think 
that  I  can  hold  that  the  tenant  for  Ufe  is  justified  in 
ffrantiog  the  lease  he  propoiei.    If,  however,  a  smsU 
tiiough  substantial  rent  were  reserved  for  thefint 
year,  and  if  the  greatest  minimum  reiit~t.e.,  the  £1 
per  acre,  were  made  payable  as  from  the  beginning  of 
the  fifth  year,  or  from  the  death  of  the  present  teunt 
for  life,  wiiiohever  shall  be  the  earlier,  I  think  that 
mi^ht  be  justifiable.     In  my  opinion,  there  is  no 
objection  to  the  reaervation  of  arising  minimum  rent 
if  such  rent  is  so  reserved  as  to  be  equal  (or  in  the 
simple  case  of  tenant  for  life   and   remaindermen 
abeolutely  entitled  upon  his  death  so  as  to  increnie) 
after  tbe  determination  of  his  life  interest,  nor  is  there 
any  vslid  objection  to  the  reservation  of  a  diminisbing 
rent  where,  as  in  /n  re  Lowther^  what  is  truly  a  fine  can 
be  separated  from  what  is  truly  rent,  and  be  dealtwith 
accordingly.    This  is,  of  course,  where  the  cent  pro- 
posed is  the  best  rent  that  can  reasonably  beobtamed, 
regard  being  had  to  any  fine  taken.    The  case  of  Dot 
dem,  Button  v.  Harvey,  1  B.  &  0.  426,  relates  to  leases 
of  Butfaoe.    There  was  in  that  oa^e  a  p6wer  to  lesse 
— "  so  as  that  in  every  such  lesse  there  be  reserved  to  be 
payable  during  the  oontinusnoe  of  the  term  and  estats 
thereby  to  be  granted  tbe  best  and  most  benefioisl 
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jMily  rent  or  reota  to  be  inoid«it  to  the 
zevenioii  of  the  premiaes  that,  oonndering  the  Batuze 
of  the  OMe,  oan  be  reaKmabl^  had  or  obtained  for 
the  ume  at  the  time  of  making  anoh  lease  without 
takiDg  any  fine,  income,  prenuum,  or  foreiffif t  for 
or  in  reipeot  of  making  sach  demiaee  or  leases." 
There  the  leases  had  been  sranted  upon  terms  and  at 
rents  which  were  loimd  to  oe  the  most  benefiioial  rente 
that  ooold  be  obtsined,  but  the  court  pointed  out 
that,  though  that  might  be  so  as  between  lessor  and 
leisee,  it  was  not  so  between  tenant  for  life  and  zerer- 
lioner.  Holroyd,  J.,  says  (1  B.  &  C,  at  p.  435) :  '*  As 
to  the  finding  of  the  jurv  that  the  rents  reserved  under 
the  two  leases  made  under  one  baigain  were  the  most 
beneficial  that  could  be  obtained,  ^at  mi^  be  so  as 
between  the  person  Hiaking  the  lease  and  the  lesses ; 
but  in  order  to  see  whethsr  it  be  so  between  the 
tenant  lor  life  and  the  reversioner  we  must  look  to 
the  facts  of  the  case  independently  of  the  opinion  of 
the  jury*  Now,  it  is  perfectly  dear  tlutt  as  between 
them  this  was  not  the  most  beneficial  rent.  The 
f onner  cannot  make  a  bargain  by  whidi  a  larger  rent 
IS  reserved  at  the  first  part  of  the  term  and  a  less  at 
the  latter."  I  do  not  read  this  as  intending  to  decide 
that  a  lease  may  not  be  granted  with  a  varying  rent 
if  it  be  so  reserved  as  to  be  for  the  benefit  of  the 
remaindermen  at  the  expense  of  the  tenant  for  Ufe. 

The  second  and  third  questions  asked  by  the 
summons  are— (2)  whether  or  not  the  tenant  lor  life 
has  power  to  insert  in  the  lease  a  power  for  the  cesser 
of  the  minimum  rent  when  all  the  coal  demised  by 
the  lease,  except  such  parts  thereof,  if  anT,  as  in 
accordance  wich  theleaaeare  not  to  be  worked  or  paid 
for,  shall  hare  been  paid  for  at  the  acreage  rate  reserved 
bj  the  lease  ;  and  (3)  whether  the  lease  mav  contain 
a  way-leave  for  foreign  coal  to  continue  afcer  ceeaer 
of  the  minimum  rent  at  a  nominal  mat,  or  whether  a 
aufastantial  rent  must  be  reserved  for  such  way-leave. 
Theae  questions  are  directed  to  the  proprieity  of  clauses 
7  snd  9  of  the  agreement.  Under  section  17,  sub* 
tectum  1,  of  the  Act  of  1882  there  is  power,  I 
conaider,  to  grant  such  a  way-leave  as  is  proposed, 


lonimg  that  a  prorpsr  rent  is  reserved;  but  it  is 
objectea  that  there  is  no  stumlation  for  a  cesser  of 
the  term  or  determination  of  the  leaae  when  all  the 
seal  is  gotten,  and  the  proposal  for  a  nominal  rent  of 
lOi.  would  in  fact  be  for  an  indefinite  part  of  the  tenn* 
during  which  undergettings  might  ba  made  up  and 
for  a  way-leave  until  quite  the  end  of  the  term.  It 
will  be  further  observed  that  no  separate  rent  is 
reaoived  in  respect  of  the  wa^-leave  proposed  to  be 
granted,  although  no  doubt  it  forms  a  substantial 
element  in  considering  the  rent  actually  payable 
under  the  lease.  It  appears  to  me  that  after  the 
nndergettings,  if  any,  were  made  up,  there  would 
be  a  free  way-leave  for  the  reet  of  the  term, 
psynient  for  which  would  jsotually  have  been 
made  in  the  rents  paid  during  the  ea^er  years 
oftheteim.  I  think  tnat  this  cannot  be  justified,  as 
I  have  no  means  of  ascertaining  what  pomons  of  the 
lent  ought  to  be  treated  as  in  the  nature  of  fine  or 
peepajment  for  the  free  way-leave.  If  a  separate 
snd  properly  ascertained  rent  were  reserved  for  the 
way-leave  ror  the  whole  time  during  ^sdiioh  it  is  to 
be  enjoyed,  there  might  be  no  objection,  but  suppose 
the  tenant  for  life  were  to  live  until  sJl  the  ooal  is 
txhaosted,  the  remaindermen  would  for  the  residue 
of  the  term  be  subject  to  the  burden  of  the  way-leave 
without  getting  anything  but  a  nomfaial  payment  for 
whatmight  have  been  granted  for  a  very  substantial 
lent 

For  these  reasons  I  do  not  think  that  the  lease 
proposed  can  be  granted,  nor  do  I  think  that  I  can 
suction  the  lease  under  the  special  power  conferred 
mm  the  court,  although  I  think  it  is  probable  that* 


after  what  I  have  said,  the  parties  may  be  able  to 
relonn  or  mould  the  agreement  in  such  a  way  as  to 
substantially  carry  out  what  is  desired,  while  avoiding 
the  objections  to  its  preaent  terma. 

Jan.  16. — Some  difficulty  having  ariaen  in  drawing 
up  the  order,  the  caae  waa  mentioned  to  his  lordship 
on  this  date ;  and  tiie  loUowing  order  was  made : — 

This  court  doth  dedare  (1)  that  the  applicant  as 
such  tenant  lor  life  has  no  power  to  grant  a  lease  as 
aforesaid  reserving  a  minimum  yearly  rent  not  com- 
mencing until  the  second  year  of  the  said  term  and 
increasing  year  by  year  until  the  fifth  year  of  the 
said  term  as  proposed.  (2)  Assuming  there  is  no 
other  objection  to  the  proposed  lease,  the  applicant 
has  power  to  insert  in  such  lease  a  proviso  for  the 
cesser  of  the  Twitiimnm  rent  when  all  the  coal  demised 
by  the  lease,  except  such  paxU  thereof,  if  any,  as,  in 
accordance  with  tne  provisions  of  the  lease,  are  not  to 
be  worked  or  paid  for,  shall  have  been  paid  for  under 
the  terms  of  the  lease;  and  a  proviso  permitting 
undergettings  to  be  made  up  notwithstanding  the 
determination  of  the  term,  but  so  that  the  term  shall 
determine  at  the  period  of  the  cesser  of  the  minimum 
rent.  (3)  lliat  it  the  way-leave  for  foreign  coal  con- 
tinues after  the  cesser  of  the  minimum  rent,  a  sub- 
stantial and  proper  rent  must  be  paid  for  such  wa)  - 
leave  altar  such 


So]ioitora»  F.  A  C.  L.  Smith,  ioK  Ford  A  Warren, 
Leeds, 


Nov.  20»  21. 


Chan.  Div.  I 
Farwell,  J.  j 

In  re  KBtrenraToir  (Babon). 
Lokofobd  (Babl  of)  v.  KBBSiNaTON  (Babon).  (a.) 

WiU-—Adminidraium^Beneflcial  and  oneroui  properfy 
devised  iogether^Aggregaie  gift^Oneroue  leaeekolds 
BeUUd  to  tame  utes  <u  /reehddi^Ineidenoe  of  burden 
— Bight  to  diedaim. 

AfeeUOor  deneed  freehold  eekOe  to  hie  brc4her  for  life, 
vnth  remaindere  over  in  ekrid  setOement,  and  bequeathed 
hie  leateholde  to  trueteee  to.be  tetUed  to  the  eame  tuee  ; 
hie  pere<mal  eetaie  woe  ineufflaetd  to  pay  hie  legaeiee. 
Before  hie  deaXh  he  had  contracted  to  purchase  a  freehold 
estate  which  proved  to  be  worth  less  tnan  the  purchase- 
money  remaining  unpaid  after  his  death.  Among  hie 
leaseholds  uns  a  house  which  was  sold  after  his  death  for 
a  sum  less  than  the  sum  charged  on  it  by  mortgage.  On 
a  summone  to  determine  whether  the  excess  of  the  pur- 
chase-money  over  the  value  of  the  one  estate  and  the 
mortgage  debt  upon  the  other  were  chargeable  upon  the 
residue  of  the  real  estate  or  upon  the  personalty, 

Held,  that  all  the  real  estate  and  the  leaseholds  must  be 
taken  to  be  comprised  in  one  gift,  and  the  devisees  could 
not  r^'ect  the  onerous  part  ona  aeeept  the  beneficial,  and 
that  both  ehargee  muet  therefore  be  paid  out  of  the  real 
estate. 

Frewen  v.  L«w  L'fe  Assurance  Society,  44  W.  B. 
682,  [1896]  2  (7A.  611,  fpllawed. 

This  was  aH  adjourned  summons  under  the  will  of 
the  late  Lord  Kensington,  who  died  on  the  24  th  of 
June,  1900,  in  South  Africa,  of  wounds  received  on 
active  service,  for  the  determinatio  i  {inter  alia)  of 
questions  which  had  arisen  nnder  the  following 
ciroum  stances. 

Barly  in  1900  the  testator  had  agreed  to  purchase 
for  £60,000  the  New  St.  Bride  estate  in  Pembroke* 
shire,  but  he  paid  only  £4,000  on  aecount  durioff  his 
lifetime.     In  March,  1901,  his  executors  completed 
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the  purohasd,  it  being  agreed  with  the  yendor  that 
JC3o,000  should  ramain  oa  mortgage  The  balance  of 
the  purchase-maney,  £21,000,  was  paid  out  of  the 
deceased's  pergonal  estate.  It  h*d  subsequently 
appdared  that  the  property  was  worth  somewhat  less 
than  the  price  agreed  to  be  paid,  and  the  qaestion  for 
determination  was  how  tde  £56,000,  being  the 
amount  remaining  unpiid  at  the  date  of  the  testator's 
death,  should  be  bjme  as  between  the  testator's 
real  and  personal  estate. 

The  testator  was  als3  entitled  at  the  date  of  his 
death  to  a  leasehold  house  in  Portland-place,  subject 
to  a  mortgage  for  £10,350.  His  executors  had  sold 
this  house  for  £8,750  and  paid  the  balance  of  the 
mortgage  money  out  of  his  general  personal  estate. 
Thus  a  similar  question  arose  as  to  how  this  bfiJanoe 
was  to  be  borne. 

By  his  will,  dated  the  5\h  of  August,  1898,  the 
testator  gave  hiB  Pembrokeshire  freeholds  (including 
the  New  St.  Bride  estate)  and  all  other  his  real 
estate  upon  certain  uses  in  strict  settlement.  He  also 
bequeathed  his  leaseholds  to  trustees  on  trust  to 
pay  the  rents  and  hold  the  leaseholds  on  trusts 
corresponding  to  thefreeholds,  so  f  ir  asthe  law  allowed. 
He  also  left  large  legacies.  His  residuary  personal 
estate  was  very  small. 

Austen  Cartmell,  for  the  trustees,  stated  the  facts. 

Butcher,  K,C,,  and  0,  Ashworth  Jamea,  for  the 
present  Lord  Kensington,  the  first  tenant  for  life. 
— The  liability  in  respect  of  the  onerous  property  is 
to  be  borne  by  the  resiauary  personalty.  Tne  testator 
has  not  so  aggregated  the  estates  as  t  j  throw  on  the 
tenant  for  life   the  burden  of  paying  the   unpaid 

Surchsse-money  in  the  one  case  and  the  mortgage 
ebt  in  the  otner  see  :  8yer  v.  Gkidstone,  34  W.  B. 
565,  .30  Oh.  D.  614. 

Jenkinsy  K.  C,  and  Gurdon,  for  the  residuary  legatees. 
— ^Tne  testator  has  aggregated  tiie  estates  and  shown 
an  intention  to  have  them  kept  together.  The  tenant 
for  life  is  b^und  to  keep  the  whole  of  the  property 
together,  and  cannot  accept  the  beneficial  part  and 
reject  the  onerous:  Guthrie  y.  WcUrond,  31  W.  B. 
285,  22  Oh.  D.  573  ;  In  re  Hotchkye,  Freke  y.  Calmady, 
34  W.  B.  569,  32  Oh.  D.  408 ;  Frcwen  v.  Law  Life 
Assurance  Society,  44  W.  B.  682,  [1896]  2  Oh.  511 ; 
Green  v.  BriUen,  42  L.  J.  Oh.  187,  21  W.  B.  Dig.  273. 

Bramwell  Davies,  K,C»,  and  E^  Beaumont,  for  the 
second  tenant  lor  life ;  and 

Fhipson  Beale,  K,G,,  and  J.  D,  Rogers,  for  a 
portionist  under  the  settlement,  did  not  argue  this 
question  of  the  summons. 

Fabwell,  J. — Under  Locke-King*s  Acts  a  dcTisee 
of  land  is  not  entitled  to  haye  a  lien  or  mortgage  on 
the  property  devised  discharged  out  of  the  personalty, 
but  the  land  is  primarily  liable*,  the  mortgagee,  of 
course,  being  uni^ected  by  the  Acts.  In  this  case  the 
testator  gave  his  Pembrokeshire  freeholds,  and  all  other 
his  r«al  estate,  to  certain  uses  in  strict  setdement. 
He  also  bequeathed  his  leaseholds  to  trustees  on  trust 
to  pay  the  rents  and  hold  the  leaseholds  on  trusts 
corresponding  to  the  freeholds,  so  far  as  the  law 
allowed.  Kow  in  order  to  dedde  whether  the  deficits 
on  the  New  SL  Bride  estate  and  the  Portland-place 
leasehold  are  to  be  borne  by  the  residuary  personalty 
or  by  the  devisees  of  the  freeholds,  I  mu«t  construe 
the  will  and  see  whether  the  estates  are  given  as  one 
aggregate  or  as  separate  gifts. 

It  is  well  settled  that  where  the  gifts  are  separate  a 
donee  may  disclaim  the  onerous  and  accept  the  beneficial 
gift,  but  if  they  are  given  in  one  aggregate  he  cannot 
do  so.  The  question,  therefore,  is  whether  the  gifts  are 
here  aggregated.  There  is  really  no  question  as  to  the 
New  St.  Bride  estate.    It  passes  under  the  devise  of 


the  Pembrokeshire  freeholds,  and  dearly  forms  part 
of  an  aggregate  mass.    Further,  as  the  leaseholds 
are   giyen   on   the   same   trusts,  they    are   s«   far 
as   passible  aggregated   with   the   freeholds.^    The 
separate  bequest  is  a  mere  oonveyanciog  devioe  in 
order  to  aggregate  the  leaseholds  with  the  fredioldB 
as  far  as  the  law  allots.    It  is  impossible  to  hold  tiiat 
the  gift  of  the  leaseholds  is  a  separate  gift  here  unlea 
I  hold  that  leaseholds  and  freeholds  can  never  be 
aggregated  iu  one  gift.    This  is  a  complete  answer  to 
Mr.  Batcher's  point  that  the  freeholds  and  leaseholds 
may  ultimately  descend  to  different  persons.  -  Now, 
do  the  authorities  prevent  my  holding  that  there  is  an 
M^gregate   gift  in  this   oaseP     In  In  re  Hakhk§s 
Cbtton,  Ii.J.,  says  that  it  does  not  depend  on  the 
question  whether  the  gift  is  contained  in  one  or  two 
sentences,  nor  do  I  oonsider  it  can  depend  on  the  fact 
that  one  property  is  freehold  and^  the  other  leaaehoid. 
I  have  looked  up  many  authorities  since  yesterday, 
and  one  of  the  strongest  cases  is  Talbot  y.  Lard  Radnor 
shortly  reported  in  3  My.  &  K.  252,  but  folly  aet  out 
in  Fairtlough  y.  Johnstone,  16  Ir.  Oh.  B«»p.,  442,  the 
Irish  Master  of  the  Bolls  (the  Bight  H>n.  Guaack 
Sndth)  having  seat  for  the  papers  therein.     In/nre 
Talbot  V.  Lord  Radnor  the  testator,  whose  will  was 
dated  before  the  Wills  Act.  gaye  a  leasehold  to  his 
sister  and  devised  his  realty  to  trustees  on  certain  uses 
in  strict  settlement,  indudiog  an  annuity  of  £200  to 
his  sister.    Wood,  Y.O.,  held  that  the  sister  ooold  not 
accept  the  annuity  and  disclaim  the  leasehold.     Hiis 
is  a  strong  authority  that,  though  the  gifts  are  in 
different  parts  of  the  will,  and  of  such  diverse  nature 
as  a  leascihold  and  an  annuity,  the  court  cui  on  con- 
struction find  an  intention  to  make  an  aggregate  gift 
In  the  Irish  case  there  was  a  gift  of  all  debts  due  to  the 
testator  and  his  personal  estate  to  his  wife  absolutely, 
his  freeholds  being  given  to  his  wife  for  life,  and  she 
was  in  possession.    The  testator  was  the  leasee  of  a 
house  which  was  underlet  at  a  lower  rent  at  Us 
death.    The  Irish  Master  of  the  Bolls  held  that  the 
wife  must  keep  down  the  head-rent  out  of  the  free- 
holds.   It  is  true  that  he  put  his  decision  on  ths 
ground  l^t    the   testator,    through   not^  specially 
mentioning  the  house,  must  have  known  it  was  an 
onerous  lease,  and  this  might  have  been  so.    But  he 
also   inferred  that  the   testator  in   Talbot  y.    Lord 
Radmyr  knew  that  the  leasehold  was  let  at  an  undar- 
yalue.     After  a  careful  study  of    Talbot   y.    Lord 
Radnor^  I  am  unable  to  discover  any  ground  for  that 
inference.    It  was  no  doubt  stated  that  the  house  was 
let  at  a  lower  rent  at  the  testator's  death,  but  that  was 
not  material  as  to  the  testator's  intention  at  the  date 
of  his  wilL    If  the  fact  was  material  it  must  be  shown 
that  the  testator  knew  at  the  date  of  his  will  that  the 
house  was  let  at  a  lower  rent.    There  was  no  such 
finding  in  Talbot  y.  Lwd  Radnor,  and  the  fact  that 
it  was  underlet  at  a  lower  rent  at  his  death  was 
irrelevant.  8yer  y.  Gladstone  was  simply  a  case  of  con- 
struction.   Pearson,  J. ,  there  construed  the  ^;ift  as  two 
distinct  gifts.     One  will  case  offers  little  aaaistanoe  in 
another  will  case,  but  I  can  see  possible  grounds  for 
Pearson,  J.'s,  decision.  The  testator  gaveahouse,  fomi- 
ture,  &c.,  t3  trustees  on  trust  to  permit  his  sisters,  lifs 
tenants  under  his  will,  to  have  tbe  use  of  the  house  and 
furniture  or  to  receive  the  rents.    Pearson,  J.,  mvy 
well  have  considered  that  as  the  testator  was  giving 
a  house  subject  to  a  mortgage,  and  fomiture  pro- 
ducing no  income,  he  did  not  intend  an  aggregate 
gift  so  as  to  throw  the  liabilitf  on  the  furniture;  and 
on  construction  he  held  it  was  two  gifts.    He  further 
held  that   Locke-King's  Acts   imposed  no  personal 
liability  on  the  donees  to  indemnify  the   personal 
estate   against  the  mortgage   debt.     That  is    not 
material  in  this  case  as  the  gift  is  one  ^SXS'^P^    ^ 
may  add  that  the  reporter's  note  in  75  L.  T.lbsp.  21 


[ 


VoLL. 


(^aa.  ^,VWk.] 


THE  WEEKLY  REPORTER. 


203 


High  Ck>i7BT. 


Is  BB  Dixon. 


High  Coxtbt. 


bean  out  my  view  of  Syer  ▼•  Qladitone.  Then  I  oome 
to  Frewen  y.  Law  Life  Aaaurance  Society,  It  is  yery 
nmoh  in  point,  and  pati  the  whole  matter  on  an 
intelligible  bade.  II  there  is  an  aggregate  gift,  the 
net  beneficial  interest  of  the  donee  is  the  net  amonnt 
of  the  property.  It  osn  be  ascertained  by  an 
account.  The  beneficial  interest  is  the  net  balanoe. 
This  is  the  result  of  Frewen  ▼•  Law  Life  Aaeurance 
Society,  An  aggregate  gift  is  the  exact  opposite  of  a 
gift  item  by  item,  I  have  not  got  to  consider 
whether  Locke-King'B  Acts  impose  any  personal 
liability  on  a  devisee.  That  question  does  not  arise, 
as  in  this  case  enough  is  given  in  the  way  of  benefit 
to  more  than  counterbalance  any  liability.  There  is 
an  aggregate  gift  of  nnincnmbored  and  incumbered 
property.  Lodke-King^s  Acts  sa^  that  the  incumbered 
property  must  bear  its  own  mcumbrances.  It  is 
rvaUy  inunaterial  whether  the  incumbrance  or  lien 
exceeds  the  value  of  the  proper^.  The  testator  has 
chosen  to  give  it  with  the  burden,  and  the  devisee 
takes  it  with  the  burdeo,  whatever  it  is.  For- 
tonateiy  for  the  devisee  the  other  property  devised 
to  him  more  than  oounterbalances  the  burden  on  the 
onerous  property.  Otherwise,  of  course,  he  would 
dlidaim  the  whole.  Short  of  that  he  must  take  the 
beoefit  and  burden  together.  The  same  rule  applies 
in  the  case  of  the  Portland-place  leasehold  house, 
which  is  subject  to  a  mortgage.  The  devisee  of  the 
aggregate  must  take  it  with  its  whde  liability,  and 
thii  liabiltty  must  be  brought  into  aooount  in  the  one 
•ggr^gftto  gif  t. 

Sofidtors,  Fladgate  A  Co, ;  Oadiden  dh  TreTieme, 


Ohan.  Div. 
Buckley 


Mv.  ) 


Nov.  21,  22 ;  Deo.  7. 

In  re  DixoN. 
PiENFOLD  V,  Dixon,  (a.) 

Inland  revenue — BsMe  duly — Incidence^Setiled  fund 
—WiU—Extrciee  of  general  power  of  appointment 
over  reversionary  interett — Direction  to  pay  testa' 
mentary  expenses  out  of  residue — Finance  Act,  1894 
(57  <£  58  Vict,  c.  80). 

Where  a  fund  is  held  in  trust  for  A,  for  life,  and  aft«r 
hu  death  for  B.  for  life,  and  after  B,*s  death  for  -4., 
^ker  aUoluiely  or  by  way  of  general  power  of  appoint' 
ment;  on  A,*s  death  estate  duty  becomes  payable  in 
respect,  not  of  t?ie  reversionary  interest,  but  of  the 
whole  settled  fund  ;  and  inasmuch  as  this  does  n't  pass  to 
AJt  executors,  B,  or  the  trustees  of  the  fund,  and  not  A,*s 
aeciUon,  are  accountable  for  the  duiy,  and  it  is  payable 
out  of  the  settled  fund  and  not  out  of  the  residue. 

The  duty  in  these  circumstances  is  not  a  testamentary 
expense, 

Adjoucned  summons. 

By  a  settlement  dated  the  SOth  of  December,  1890, 
a  fond  which  now  amounted  to  £13,199  IO3.  lOi.  was 
■etliled  on  a  testator  for  life,  after  his  death  on  his 
^dow  for  life,  and  after  her  death,  in  the  events 
whidi  happenedy  M  he  should  appoint 

By  his  will  and  codicils  he  appointed  that  the 
^utees  of  the  settlement  should,  after  his  wife's 
death,  hold  the  fund  in  trust  for  such  persons  as  his 
wile  ihoald  by  will  appc^t,  and  in  default  of  appoint- 
mmt  upon  trust  to  transfer  the  fund  to  the  trustees 
of  bis  will  as  part  of  his  residuary  estate.  The  will 
^(tttttned  a  direction  for  payment  of  his  testamentary 
expenses  out  of  his  goieral  estate. 

The  testator  died  in  1900,  leaving  his  widow  him 

Beported  by  H.  L.  Obmibtoit,  Esq.,  Bairister- 

at-Law. 


surviving.  The  question  raised  by  the  present 
summons  was  whether  the  estate  duty  payable  upon 
the  death  of  the  testator  in  respect  of  the 
£13,199  10s.  lOd.  ought  to  be  paid  out  of  that  fund 
or  out  of  the  residuary  estate. 

Astbury,  K,G,,  and  8,  0,  Buckmaster,  for  the 
persons  entitled  to  the  residue. — ^If  the  duty  is  claimed 
in  respect  of  the  cessor  of  the  life  interest,  under  section 
2  (1)  \h),  it  is  assessed  on  the  whole  capital  value  of 
the  estate  and  would  amount  to  the  sum  now  in 
question ;  in  that  case  the  property  would  not  pass  to 
the  executors  as  such,  and  the  duty  would  be  charged 
on  the  appointed  fund  under  section  9  (1).  If  the 
duty  is  claimed  under  section  2  (1)  (a),  as  property 
of  which  the  deceased  was  competent  to  dispose,  the 
only  interest  which  can  have  passed  to  the  executor 
as  such  is  the  reversion  over  which  the  testator  had  a 
power  of  appointment.  The  test  of  whether  it  did  so 
pass  is  whether  the  executorf,  as  executors,  can 
recover.  Prior  to  the  passing  of  tiie  Act  23  Yict.  c 
15  property  over  which  the  deceased  had  a  power  of 
appointment  was  not  subject  to  probate  duty;  the 
reason  was  that  the  mere  exermse  of  the  power  by  his 
will  did  not  make  the  property  his  own:  Piatt  v. 
Routhf  3  Beav.  257 ;  Drake  v.  Attorney -QeneraX,  10  OL 
&  F.  257.  Neither  23  Ytot.  c  15  nor  the  Finance 
Act  have  converted  equitable  assets  into  legal 
assets.  The  reason  why  creditors  have  a  right 
as  against  the  appointee  to  have  the  fmid 
administered  for  their  bttiefit  is  that  the  law  pre- 
sumes an  intention  by  the  testator  that  the  appointee 
shall  only  take  subject  to  the  prior  right  of  creditors. 
Property  appointea,  therefore,  does  not  pass  through 
the  executor,  but  he  has  a  right  to  intercept  it 
if  required  for  payment  of  debi.  Tbat  is  why  he 
is  able  to  give  a  receipt  for  it :  In  re  Boyd^  45  W.  B. 
648,  [1897]  2  Oh.  232.  On  this  pomt  we  rely  on 
In  re  Treasure,  48  W.  E.  696,  [1900]  2  Oh.  648;  In 
re  Haddock^  ante,  p.  54,  [1901]  2  Oh.  372;  In  re 
Power,  49  W.  B.  678,  [1901]  2  Oh.  659.  This  duty 
is  not  a  testamentary  expense  because  the  property 
never  came  into  the  executors'  hands.  The  duty 
should,  therefore,  be  borne  by  the  appointed  fund. 

They  also  referred  to  In  re  Clemow,  48  W.  B.  541, 
[1900]  2  Oh.  182 ;  Jenney  v.  Andrews,  6  Madd.  264 ; 
and  Lord  Townshend  v.  Windham,  2  Yes.'  sen.  1,  at 
p.  11. 

H,  Terrell,  K,G,,  and  Horace  White,  for  the  widow. 
— ^The  dicta  of  old  authorities  are  not  the  true  criteria 
for  construing  a  modern  statute.  The  true  view^  of 
section  9  (1)  is  that  it  is  machinery  for  apportioning 
the  duty  among  the  various  classes  of  people  who  are 
ultimately  liable  to  pay  it.  Under  section  6  (2)  the 
executor  is  bound  to  pay  the  duty  on  property  coming 
within  section  2(1)  (a) ;  section  9  (1)  creates  a  charge 
in  respect  of  propwty  the  duty  on  which  the  executor 
is  not  bound  to  pay.  We  say  also  that,  on  the 
authorities,  property  over  which  the  deceased  exer- 
cised by  will  a  general  power  of  appointment  does 
pass  to  the  executors  as  such :  Lord  Townshend  v. 
Windham;  In  re  Philbrick's  Settlement,  13  W.  B.  570, 
34  L.  J.  Oh.  368;  Eayes  v.  Oatley,  L.  B.  14  Eq.  1, 
20  W.  B.  On.  Dig.  4 ;  /n  re  Hoskin^s  Trusts,  25  W.  B. 
779,  6  Oh.  D.  281.  The  reason  why  creditors  can 
take  the  benefit  of  au  appointed  fund  is  that  the 
exercise  of  the  power  renders  the  property  part  of 
the  testator's  assets.  We  rely  on  In  re  Moore,  49 
W.  B.  573.  [1901]  1  Oh.  691. 

They  also  cited  Attorney-  General  v.  Hope  2  01.  &  F. 
84 ;  Wilday  v.  BameU,  16  W.  B.  961,  L.  B.  6  Eq. 
193 ;  In  re  Wilkinson,  17  W.  B.  839,  L.  B.  4  Oh.  App. 
587. 

Buckmaster  replied. 

Cur,  adv,  vulU 


ioi 


tHfi  W£fiKL1r  REt^Rt£R. 


ri«B.tf.l9Q8.] 


Vol  L 


High  Oox7bt. 


Iir  Bi  Dixoir. 


HlOHCk>17ST. 


BuoELSY,  J.,  after  stating  the  faots,  oontiimed :  I  am 
of  opinton  that  the  *'  estate  duty  '*  must  be  borne  by  the 
settled  fond.  To  state  lihe  gronnds  for  thi«  decision  I 
must  state  shortly  some  of  the  proyisians  of  the  Fmanoe 
Aot,  1894.  Under  that  Aot  {section  1)  estate  duty  is 
payable  on  the  piindpal  Talue  of  all  property  whidh 
passes  on  a  death*  A^irt  from  any  deftoitknis  ooo- 
tained  in  the  Act,  it  is  obTious  that  this  necessarily 
indodes  as  well  property  in  which  the  deceased  had 
an  absolute  inteiest,  or  an  interest  not  determiniog 
with  his  own  life — which  necessarily  must  pa«s  to 
someone  else  when  he  by  reason  ox  death  can  no 


longer  enjoy  it  —  as   also   property  in  which  the 
deceased  had  no  interest  at  all,  but   which  stood 
limited  in  such  manner  as  that  upon  his  death  it 
passed  from  ene  person  to  another.    With  the  latter 
class  of  property  his  estate  has  no  concern ;  but  it 
bears  duty  none  the  less*    The  definitions  cositained  in 
the  Aot  expand  this .  otmous  view  so  as  to  indude 
within  "  property  peering  on  the  death  '*  not  only 
property  of  the  two  classes  abore  mentioned,  but  als  ) 
property  of  which  the  deceased  was  at  the  time  of 
his  deaUi  competent  to  dispose.    To  make  that  wbioh 
follows  the  more  intelligilde  I  will  assuoie  a  concrete 
case  and  suppose  a  sum  of  £10,000  Oonsols  held  by 
trustees  upon  trust  for  A*  for  life,  and  after  his  death 
for  B*  for  life,  and  after  his  death  for  0.  abedutely* 
First,  upon  A.'s  death  his  interest  will  detemdne, 
and  there  will  be  nothing  passing  so  f  er  as  his  estate 
is  concerned.    But  within  section  2  (1)  (b)  of  the  Act 
ihe  £10,000  Consols  will  be  property  passing,  and  bf 
virtue  of  section  7  (7)  the  value  of  the  property  so 
psssing  is  the  £10,000  Oonsols*    Upon  tois  sum  of 
£10,000  Oonscds  there  will  be  payable  estate  duty  at  a 
rate  to  be  determined  under  tke  scale  in  section  17— 
dependeot,  that   is,   upon  the   principal    value   of 
the  estate  aggregated  for  this  purpose  in  manner 
provided  by  section  4.    This  £10,000  Oonsols  does 
not    pass    to    A.'s    executor;    his    executor    has 
nothing  to  do  with  it;  all  intere«t   of  A.  ceased 
on  his  death.    The  peisoos  accountable  are,  under 
section  8  (4)>  eitiier  B.  as  the  person  to  whom  tiie 
property  paises  for  a  boieficial  interest  in  possession, 
er  the  trustees  in  whom  the  fund  is  vested*    A.*s 
executor  may,  if  so  minded,  and  if  requested  by  the 
person  so  aooountable  as  aforesaid,  pay  the  duty  under 
the  latter  part  of  section  6  (2).    Whether  the  persons 
aooonntabie  as  above  pay  the  duty  or  the  executor 
pays  the  duty,  they  or  ne  are,  under  section  9  (5)  mad 
(6),  entitled  to  a  charge  upon  the  £10,000  Oonsols 
for  the  amount  of  the  duty.     The  effSaot  of  this, 
of  course,  is  that  the  oorput  of   the  settled   fond 
besrs    the   duty,    and    eiMh  person   interested  in 
succession    bears    it    according   to    his   estate   or 
intereet.    Secondly,  suppose  mat  0.  dies.     In  this 
case  that  which  passes  u  a  reversionary  interest  in 
£10,000  Oonsols  expectant  upon  the  deaths  of  A. 
and  B.    This  is  property  of  0.,  and  his  executor 
under  the  earlier  words  of  section  6  (2)  is  the  person 
liable  to  pay  th^  estate  duty  on  deliveiing  the  fnlend 
Be^renue  affidavit   The  value,  for  the  purposes  of  the 
duty,  is  what  the  reversicmary  interest  would  fetch  if 
sold  in  open'  market :  section  7  (6).    But,  thirdly, 
suppose  t^t  A.  and  0.  are  the  same  person,  so  that 
the  trusts  are  for  A.  for  life  and  after  his  death  for  B. 
for  life,  and  after  B.'s  death  for  A.  absolutely,  and 
suppose  that  A.  dies.    Upon  his  death  the  £10,000 
Oonsols  is  property  pa»sing  under  section  2  (1)  {i)  ss 
iu  the  instance  first  above  given,  and  the  reversionary 
iotereit  of  A.  expectant  upon  B.'s  death  is  property, 
ptft  of  A.'s  estate,  passing  upon  his  death  withu  the 
mstance  secondly  above  given.     This  reversion 
interest  is  within  the  de£ution  in  section  22  (1) 
an  "  interest  in  expectancy,*'  and  under  section  7 
estate  duty  in  respect  of  that  intertst  may  be  paid  at 


the  option  of  the  person  accountable  for  tbe  duty, 
either  with  the  duty  in  respect  of  the  rest  of  the 
estate,  or  when  the  interest  falls  into  poesesnon. 
The  case  with  which  I  have  here  to  deal  is  obs 
falling  within  the  mstance  last  or  thirdly  above 
|;iven,  except  tiiat  A.'s  interest  in  the  revscsian 
IS  by  way  of  general  power  to  appoint  tbs 
reversion  and  not  by  way  of  property  in  the 
reversion  itself.  What  is  tbe  duty  of  £924  with 
which  I  have  to  deal?  The  trustees  of  the  eetile- 
ment,  upon  a  Form  0  1,  returned  the  property  irfnch 
is  included  m  it  at  a  value  of  £13.199  10s.  lOd. 
The  duty  in  question  is  7  per  cent  upon  that  sm. 
The  Inland  B^vnue  affidavit  contains  in  aeoonnt  Na 
1  two  items,  of  which  one  is  <*  Personal  property  over 
which  the  deceased  had  and  exercised  an  abeohiti 

Sower    of   appointment,"  and  the  other    is  **Ths 
eceased's  interest  expectant  upon  the  death  of  A  E 
under  the  will  of,  &c.,"  iu  property.     Tm  intflnrt 
here  in  question  is  a  power  to  appoint  a  reveisioB  lo 
that  the  interest  would  fall  unoer  a  oombsnatioo  of 
theee  two  heads*    To  the  latter  of  them  is  ^pendsd, 
at  p.  4,  a  marsinal  note  as  follows :  "  IC*   But  whsts 
the     deceased     was     entitled     to     the      intsmt 
expectant     upon   his    own    death    or    upon    the 
death     of    another     person    who     survives    hisi, 
and  estate  duty  is  payable  upon  the  corptu  of  ths 
property  on    the  deosaied's  death,  the  interest  ■ 
expectancy  is  not  also  chargeaSle  with  estate  duty  oa 
the  deceased's  death  as  part  of  his  free  estate  althosgh 
as  it  is  in  fact  part  of  his  free  estate  its  value  msat 
be  looked  at  for  the  purposes  of  the  Probate  Oout 
The  interest  in  expectancy  should  be  brought  intothh 
affidavit  and  be  taken  out  again  in  the  snmmaxy  oa 
p*  7."    The  summary  at  p.  Tcontains  the  foUowing: 
"  viii.  Deduct  value  of  interests  in  expeotanoy  in  ths 
property  on  the  corpu$  wheieoi  estate  duty  is  paysUs 
on  ttie  deceased's  death  under  the  earlier  diaposftioB, 
provided  that   the   property   is  itself  part  of  ths 
aggregated  one  estate,  but  not  otherwiee."   The  datr, 
therefore,  of  £924  wdioh  is  here  in  dispute  is  not  tiie 
dnty,  and  does  not  include  the  du^  or  any  part  d 
the  duty  in  respect  of  the  deoeased^is  interest  in  ihe 
reversionary    interest    expectant    upon   his    wife^i 
death,  but  is  the  duty   upon  the  settled  fund  of 
£13,199  10s.  lOd.    This  duty  is,  m  my  opinion,  lor  fhs 
reasons  stated  in  the  first  instance  above  given,  a  dstj 
lor  which  the  widow  as  tenant  for  life  in  poasesnon,  or 
the  trustees  of  the  settlement,  and  not  the  exeootor, 
is  the  person  accountable,  and  is  a  duty  lor  whicii  tfes 
person  who  pays  it,  whether  he  be  the  party  aoooasi- 
able  or  the  executor  at  the  request  of  the  pai^ 
accountable,  will  be  entitled  to  a  charge  npaa  the 
fund.    It  follows  that  in  my  opinion  this  duty  ii  to 
be  borne  by  the  settled  fund  and  not  bjr  the  rendsa 
For  the  purpose  of  what  precedes  it  it  ia  immstsrisl 
that    ^e     reversionary    interest    of    the    testsfeor 
was    not    a     reversionary    interest    in    ptopeityf 
but  only   a   general  power  of   appointment   of  s 
reversionary  hxtereit.    If  he  had  been  entitled  to 
the  reversionary  interest  itself  by  way  of  pngthj 
and  not  of  power,   the  same  result  wmud  bsss 
ensued,    for    the   duty    iu   dispute    is    not   thi^ 
in  respect  of  the   reversionary   intetest^   but  ihit 
in   respect    of   the  whole  settled   fund.      In  te 
view   which   I    take    of  the  case,   theieiors,  te 
question  does  not  arise  as  to  the  mesnfng  of  te 
words  **  executor  as  such"  in  section  9  (IX  •ad'th 
unnecessary  for  me  to  express  any  further^opBij* 
upon  a  point  on  vrfiidh  an  unfortunate  difcsaoi 
of  opinion  has  ariien.    I  m^y  add,  however,  tti^ 
having  had  the  advantage  of  reading  the  considered 
judgment  of  my  brother  Byrne  in  ia  ro  -^"^^'^ 
should,  if  I  had  to  consider  that  queiticn  sgaio.  w 
be  of  opinion  that  it  lies  at  the  root  of  the  matter  is 
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HiGHCknjBT. 


IV  BB  IiMTIBIDaX. 


High  Ooubt. 


■teartiin  wksthflr  the  pwiperty  inoladML  in  the  power 
becomes  eweti  far  payiMntol  debts  iinder  or  adirody 
to  the  benefloiel  diepotitioii  made  fay  the  donee  of  the 
power ;  in  otiier  wordf,  whether  ictionally  the  donee 
of  tiie  power  ii  eappoeed  to  appoint  first  to  his 
executor  to  inoh  exteot  as  is  necessary  lor  the  pay- 
meot  of  his  debts  in  a  doe  course  of  administration, 
end  then  to  the  appointees,  or  whether  the 
appointment,  as  a  benefioial  dispoeition,  is 
ukeoL  to  be  what  it  is  on  its  f^ioe— w.,  an 
appointment  to  oertain  appointees,  and  the 
execafcor's  right  is  a  right  to  reoover,  not  as  an 
aiypointee^  bat  as  exeoator  adTersely  to  the  appointees 
byTirtae  of  his  right  as  execator  to  aToid  pro  tanio 
the  benefioial  disposition  of  the  property  which  the 
i^pointorin  fact  makes.  The  latter  seems  to  have 
been  the  view  taken  by  Lord  Hardwidke  in  Lord 
Townshend  ▼.  Windham^  2  Yes.  seo.,  at  p.  11.  Lord 
Haidwicke,  I  see,  refers  to  the  case  hi  2  Bolles 
Beports  173  as  showire  the  origin  of  the  right  to 
treat  as  general  assets  far  payment  of  debts  property 
iodnded  in  %  general  power  exercised  by  the  donee. 
Farther,  it  wolild,  I  wink,  be  necessary  to  condder 
the  decision  of  Lord  Bomilly  in  ffayet  ▼.  Oatiey^ 
which  was  a  decision  upon  the  point,  on  whieh  Jamei, 
LJ.*s,  words  in  Jn  re  Hoskina^  TrutU  were  bat  dida. 
It  is  nnnecessary  for  me  in  the  present  case  to  re- 
consider the  point. 

Beings  then,  of  opinion  that  this  doty  is  payable 
out  of  the  settled  fond  and  not  out  of  residue,  does 
the  testator  oast  it  upon  reeidue  by  the  provision 
in  his  will  for  payment  of  his  testamentary  exx>enses 
oat  of  his  fgenml  estate  f  I  think  not»  For  if  I 
am  light  m  thinking  that  the  exeoator  is  not 
aoooontable  for  this  duty  and  has  no  oonoem  with  it, 
then  the  amount  is  not  a  testamentary  expense.  I 
hold,  therefore,  that  the  £924  must  be  paid  out  of  the 
settled  fond* 


Solicitors, 


WhUe,  A  Thompaon. 


In  re  Lsvbsidgb. 
Spain  v.  Luoiudbx.  (a.) 

Will^Qma^rwtum—DireeUon  to  pay  "  eitaU  duty  "  oui 
of  residue— (^HUemeni  etitaU  duty. 

A  diredion  in  a  wiU  to  pay  estate  duty  out  of  a 
particular  fund  unit  be  taken  to  rtfer  to  setUement 
ulate  duty  a$  weU,  unless  a  contrary  intention  is  shown 
to  exist 

Adjourned  summons. 

Oelherine  Hayes  LbTeridge  by  her  will  dated  the 
11th  of  January,  1899,  inUr  alia,  devised  oertain  free- 
hold property  to  her  trustees  upon  trust  to  pay  the 
somial  rents  and  profits  thereof  to  or  permit  the  same 
to  he  reoeiTed  by  the  defendants  uilaire  Baphael 
I^joindre  and  Bmma  Garter  Smith  for  and  during 
the  term  of  their  natural  lives  in  equal  shares  as 
tenants  in  oonunon,  and  after  the  death  of  either  of 
them  to  pay  the  whole  of  the  rents  and  profits  to  the 
sorvivor  for  his  or  her  natural  life,  and  after  the 
death  of  the  survivor  upon  oertain  other  trusts  for  the 
hyfltof  other  persons.  The  residuary  estate  of  the 
testatrix  was  bequeathed  upon  trust  to  pay  her  just 
oeUs^  and  funenl  and  testamentary  exoenses  and 
Hgaoias,  and  also  the  estate  duty  upon  the  whole  of 
the  real  and  personal  estate,  as  well  as  the  legacy, 

(«•)  Beported  by  J.  F.  IsSLDf,  Bsq.,  Barrister-at- 


suooeision  and  annuity  duties,  and  to  invest  the 
reiridue  and  out  of  the  income  to  pay  the  costs, 
charges,  and  expenses  of  the  trustees  and  apply  the 
remainder  to  suck  charitable  purposes  as  the  trustees 
should  think  fit. 

The  testatrix  died  on  the  27th  of  Deoember,  1899. 

The  summons,  which  was  taken  out  by  the  trustees 
and  executors  of  the  will,  asked  for  the  detennination 
of  the  question  whether  the  settlement  estate  duty 
payable  on  the  above-mentioned  settled  property 
ought  to  be  paid  out  of  her  residuary  personal  estate 
or  out  of  the  settled  property  on  which  it  was 
payable. 

F.  McMuUan  {A.  E.  BaJ/our  with  him),  for  the 
plaintifl^s* 

Autien  Cartmellf  for  the  deftmdants  Lejoindre  and 
Smith. — The  only  places  in  the  Finance  Act,  1894,  in 
which  settlement  estate  duty  is  expressly  mentioned 
are  sections  5,  17,  and  21 ;  in  the  parts  of  the  Act 
which  deal  with  the  incidence  and  recovery  of  the 
duty  the  term  "  estate  doty "  includes  settlement 
estiSfce  duty,  as,  far  example,  in  sections  6,  8,  9,  and 
this  is  so  throughout  the  general  parts  of  the  Act. 
Thisview  was  talcen  by  North,  J.,  in  /n  re  WebheTf  44 
W.  B.  489,  [1896]  1  Oh.  914,  and  though  the  actual 
decision  in  thist  case  was  overruled  by  the  Ooort  of 
Appeal  in  /n  re  Maryon-Wilson,  48  W.  B.  338,  [1900] 
1  Oh.  566,  there  was  nothinsr  in  the  latter  case  whidi 
destroyed  the  force  of  the  observations  of  N<»tii,  J  , 
in  the  former. 

B,  J,  Parker i  far  the  Attomey-C^eneral,  on  behalf 
of  the  charities. — ^Though  for  Inland  Bevenue  pur- 
poses settlement  estate  du^  is  estate  duty,  yet  the 
mddenoe  of  the  two  duties  is  different,  and  therefore 
this  will  should  not  be  read  as  incduding  settlement 
estate  duty  in  the  term  '*  estate  duty." 

JOYGB,  J. — This  is  a  question  of  the  intention  of 
the  testatrix  as  shown  by  her  will.  Tlie  question  is 
whether  the  estate  duty  spoken  of  in  Hie  residuary 
gift  indudes  settlement  estate  duty  or  not,  as  well  as 
the  estate  dut]^  simply  so  called,  l  have  been  referred 
to  various  sections  of  the  Finance  Act,  1894,  in  which 
it  is  dear  that  ''estate  duty'*  is  a  comprehensive 
term,  induding  not  only  estate  duty  in  the  narrower 
sense,  but  also  settlement  estate  dat^ .  Oounsd  for 
the  Attorney-General  admits  that  this  is  so  for  revenue 
purposes ;  but  he  points  out  that  there  is  a  difference 
in  the  inddence  and  coUection  of  the  settlement 
estate  duty.  I  do  not  agree  with  him  that  inordinary 
parlanoe  settlement  estate  duty  is  not  spoken  of  as 
estate  duty;  the  expression  "  estate  duty"  is  usually 
used  both  criE  settlement  estate  duty  and  also  of  the 
ordinary  estate  duty.  Primd  fade  I  see  no  reason 
whv  the  testatrix  in  this  will  »hould  make  any 
difllerence  between  the  duties.  The  settlf-ment  duty  is 
estate  duty  far  the  purposes  of  the  Act,  and  in  my 
opinion  it  is  estate  duty  for  the  purpose«  of  this  will, 
and  therefore  it  must  be  paid  out  of  the  residuary 
personal  estate. 

SoUdtors,    Maekrellf    Maton^    OodleSf    A  Quincey; 
Solicitor  to  tho  Troasury* 
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H,  0.      KiBKHOtTSX  (Afpbllavt)  v.  Blakswat,  Towv  Olmrk  of  Glovoistxb  (Ebspohdeht).     H.  C 


I 


K.  B.  Div. 
(L'^rd  AWeritoD^,  L.G. J.,  and   [  Nor.  8 ;  Deo.  16. 
Dftrling  and  Ohannell,  JJ.) 

KiBKUOUSX  (Appellant)  v   Blakswat,  Town  Clbbk 
OF  Glouokhteb  {IU$pondent),  (a.) 

KUHion  law — lUifUtraiion — Parliamentary  franchise — 
Parochial  relief — Medical  relief — Maintenance  of 
voter' $  wife  a$  pauper  lunatic — DisquaVficaiion-^ 
nertremntttUnn  of  the  People  Act,  1832  (2  Will,  4,  c. 
46),  i,  30 — Medical  Relief  Disqualification  Removal 
Act,  1885  (48  <€;  40  VicU  c.  46). 

In  all  cases  in  which  relief  is  given,  partaking  more  or 
less  of  the  nature  both  of  medical  relief  and  of  ordinary 
rM't,  it  is  a  question  of  fad  for  the  revising  barrister  to 
UeciUs  what  is  the  real  character  of  the  relief 

The  appellant  claimed  to  have  his  name  inserted  in 
i>ivision  L  of  the  occupiers  list  of  voters  ;  he  was  qualified 
in  nil  res pecti  except /or  the  fact  thut  his  wife  had,  during 
the  whole  of  the  qualifying  period^  and  for  nine  months 
previously  to  tftat  period,  been  maintained  out  of  the  poor 
rates  in  (he  rouuty  lunatic  asylum,  the  appellant  oon^ 
tributing  nothing  towards  her  maintenance.  The  revising 
barrister,  in  these  circumstances,  held  that  the  mainten^ 
ancf  of  the  apiiellant^s  wife  was  not  **  medical  assistance  " 
within  the  meaning  of  that  expression  in  the  Medical 
Jietief  Ihsqualification  Retnoval  Act,  1885,  and  that  the 
avfiellaut  was  aisqualifietl  by  virtM  of  section  36  of  the 
liepresentation  of  the  People  Act,  1832. 

The  Court  affirmed  the  barrister* s  decision, 

OaM  stated* 

Thi«  was  an  appeal  from  a  deoiaton  of  tke  rerinng 
barrUtar  iivt  th^  <ntf  of  Qloaoester  rejaotingthe  olaioa 
of  tho  appellant  to  hare  his  name  inserlsd  on  the 
Ooouplers*  List  (Divlaioa  I.]  for  the  parish  of 
Gloaofster, 

The  oaie  stated  b?  the  revising  barrister  was  as 
follows :  **  At  a  oourt  held  before  me  ioi  revising  the 
list  of  voters  for  thedtyof  GloaoestMr  the  appellant 
dsimed  to  have  his  name  inserted  on  the  Gooapiers' 
List  (Dirition  I)  for  the  psrtsh  of  Glonoester.  He 
wai  qualidsd  in  all  respecU  to  be  plaoed  on  the  said 
list  «xo«pt  for  the  fact  that  his  wife  had  been  doting 
the  whole  of  the  qualifying  period  maintained  oat  <n 
the  poor  rate  of  the  said  nsMsh  as  a  nanper  patient 
of  the  Glouoeeter  County  Lonatio  Asiylam.  She  was 
removed  to  the  asylum  in  September,  1899»  under  a 
justftoe's  order*  Ttieoertifioats  wassigiMdbyamedioal 
officer  of  the  (Houeealer  Union*  NineshiUmgsaweek 
was  paid  to  the  oounty  authority  by  the  oveteeers  of 
Glouoeeter  out  of  the  poor ratefor  her  mamtsnanQe^ and 
it  must  be  taken  that  nothing  had  been  contributed 
by  the  claimant  towards  her  maintenanoai  It  was 
oonteuded  on  behalf  of  the  claimant  that  tiM 
maint^uacce  of  the  wifs  in  the  asyli 
aMt*taiK«e  within  the  meaning  of  ^  Medicel 
lUequalttioaUott  Removal  Ad.  K<$5  y^"^  ^^  ^^  ^^^t  o.  46\ 
and  that  he  was  not  th<c^by  d^priv^  of  his  right  to  be 
regisSsted  asa  PariiameataTy  vvoer  or  as  a  burgeas.  I 
thought  that  the  permanent  maintesieBce  of  anuni 
or  imb#«tK  whicH  vnas  this  caesk 
llv>m  the  u^kK^U  tteatmwit  of  a  palwiit 
lempoiary  attiick  of  msntal  dwass>  and  that 
maintenance  was  nc4  uMdioal  awiitenns  withii 
meaniug  of  the  said  statute^  I  thought  it  anak^ous 
lo  the  afcaJatenauf-^  ol  a  ditakhi^  or  cripple  penpsr 
in  the  wc«ho««K  a»d  that  s«ch  medical  amiseenttK  if 
auT.  ee  «ue  leelieeii  to  the  patient 
^.i^nkwal  k>  the 


olaim,  and,  on  the  applioatian  of  the  appeUnnt,  stated 
the  abpve  case  for  the  opinion  of  the  oourt. 


H.  TerreU,  K.C.  {Perdval  Hughes  with  him),  for  the 
appellant. — ^Tae  disqualifying  section  is  section  36  of 
the  Bepresentation  of  the  People  Aot,  1832  (2  WilL  4. 
0.  45),  as  extended  by  the  Bepreeentation  Act,  1867  (30 
&  31  Yict.  0.  102),  s.  40.  The  first-mentioned  e^tian 
enacts  "that  no  person  shall  be  entitled  to  be 
regittered  in  any  year  as  a  voter  •      •  ^    for  any 

oouqW,  dty,  or  borough  who  shall  vrithin  terelvB 
oalendar  months  next  previous  to  the  last  day  of  July  "* 
(now  the  loth)  **  in  snoh  yesr  have  received  parocfaisl 
relief  or  other  alms  wluch  by  the  law  of  Parliament 
now  diiqaalify  from  voting.  .  •  .*'  In  this  oass 
there  was  no  leoeipt  of  ''relief"  within  the  meamng 
of  that  section.  A  person  is  removed  to  a  lonatio 
asylum  for  the  safety  of  the  public  and  not  lor  the 
purpose  of  relieving  a  husband  or  other  person  from 
supporting  the  patient.  There  can  be  no  distinction 
between  temporary  and  permanent  confinement. 
Parochial  relief  is  relief  received  as  alms.  Oray^s 
case^  Wolferston's  Blection  Beports»  p.  174,  is  agaiiHt 
the  appellant's  contention,  but  that  oase  is  not  sn 
author^.  In  the  case  of  leprosy  or  sinall-pox  a  wiii 
may  be  removed  by  the  pubuc  authorities  and  kept  id 
an  isdation  hospital,  the  nutb«nd  stfll  maintaining  hii 
home  and  children.  Tne  husband  cannot  be  said  to  be 
receiving  paroohisl  relief.  The  wife  is  removed  for 
the  safety  of  tb.e  public  just  as  much  as  in  the  oase  of 
lunacy.  No  ^Ji^Hnn^ftn  diould  be  drawn  between 
mental  and  physioal  disease  for  this  purpoie.  Forthtf, 
maintenance  of  a  wife  in  a  lunatic  asylum  is  mediesl 
assistance  within  the  meaning  of  the  Medical  Belief 
DisquaUfioation  Bemoval  Act,  1885,  and  therefore  the 
appellant  is  not  dieaualifted.  Medical  treatmesit  may 
in  oertain  cases  inmude  maintenance  :  see  Lawsoo'e 
Notes  of  Decisions  in  B^gistration  Oases,  18S5- 
1893,  at  p.  25fi.  The  above  statutes  should  reoeife 
a  wide  niher  than  a  narrow  treatment.  The  oatif  is 
on  the  part  of  the  objector  to  prove  that  then  has 
been  a  real  relief  so  as  to  disqualify. 


lunatic 


am 


t«rfe$&x^ 


^*.'  U^vrt^^i  >T  K.  G.  Sr.ui 


>^<» 


ne  respondent  was  not  represented. 

Car.  adv.  vuiL 

Deo.  16.— Ghahhxll,  J.,  read  the  following  jadg- 
ment  of  the  oouit:  This  is  an  appeal  on  a  oase  stated 
by  the  revising  bairistsr  lor  m  city  ol  GUmcesfeer, 
and  the  question  we  have  to  consider  is  vriMther  the 
banister  was  right  in  disallnwing  the  claim  ol  the 
voter  on  the  ground  d  his  having  received  '*  pnrodnal 
relief  or  other  alms  which  by  the  law  of  Parliament 
diequaKfy."  The  votss^s  w&  had  been  mainteined 
lor  a  penod  of  about  two  jeaia  in  the  county  lunaftie 
aaq^um,  at  tiM  expenae  d  the  unioii,  and  be  had  not 
paid  ani^ing  towatds  her  mafnesmmoe  and  supfKirl 
It  was  contended  on  behalf  of  the  voter  thnt  this  w« 
medieal  reBel  within  the  meaning  ol  the  Medieal 
Beliel  DiequaliftQatsQn  BcMOval  Act,  1885  (48  ft  49 
|Tictc46).  The  israsng  banvter  etated  that  he 
;  thought  thai  tiM  pusasasnt  ssaintwnance ol  a  Innatie 
,  or  iBabeoOe^  which  WM  this  cnse^  was  dntinguithahle 
;  from  the  aasfioal  tnahment  ol  %  patient  under  a 
attack  ol  mental  iliiusiii,  and  thnt  sneh 

WM  not  SBsdhal  iiinil within  the 

_  of  thaasid  alBlate.    Mettoiqjhtitanalogoai 

•  to  the  masaasMmea  ol  %  dmab*ed  or  ei^ipled  pai^sr 

*  nSoiticmal  to  the  ^HntssmneaT^^^ 

I  Wa  thak  ttaS  this  la  n  fiadi^  ol  &Mt  and  tbsft 
ifces»  was  ewikmea  to  eaMort  ^  asad  tkat  wo  cannot 
and  eieght  Kt  to  ^Htvh  ft.    B  aa^  to  v  that  hi 


hath  oC 
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HlQH  COTTBT. 


relief,  a  quettion  of  fact  aiiflei  for  the  dedaion  of  fhe 
rerifiDg  banuter.  Where  in  oonsequence  of  iUneee 
(and  insanity  is  nndonbiedly  illness)  a  voter  or  a 
member  of  bis  family  whom  he  is  bound  to 
support  is  given  medical  relief,  it  is  not  the 
lers  medioal  relief  within  the  statute  because  a 
certain  amount  of  ordinary  sustenance  is  given  as 
well  as  medicine.  And  so,  on  the  other  hand, 
where  a  pauper  in  a  workhouse  is  removed  to 
the  infirmary  in  consMueooe  of  his  illness,  he 
would  whilst  in  the  infirmary  still  be  receiving 
relief  other  than  medical  relief  within  the  meaning 
of  the  statute.  It  would  be  a  question  of  fact 
for  the  revising  barrister  in  all  such  cases  what 
the  real  character  of  the  relief  vras  and  which  hind 
was  merely  incidental  to  the  other.  Where  a  member 
of  a  voter's  family  is  attacked  with  insanity  and  is  in 
COD  sequence  removed  to  an  asylum  at  the  expense  of 
the  union,  we  should  have  no  doubt,  and  the 
.revising  barrister  in  this  case  seems  to  have  had  no 
doubt,  that  the  case  was,  in  the  first  instance,  one 
of  medioal  relief*  But  where  the  inssne  perton  (beir  g 
a  person  for  whose  suppr.rt  the  voter  is  liable)  remaios 
pennanently  in  the  asylum  and  no  payment  is  made 
by  the  voter,  we  think  a  question  of  fact  arises 
as  to  whether  the  relief  has  not  become  ordinary 
relief  as  distinguished  from  medicaL  Where  any 
payment  is  made,  even  although  it  is  not  as  great  as 
the  cost  to  the  union  of  the  maintenance  of  the 
lunatic  in  the  asylum,  the  inference  might  fairly  be 
drawn  that  there  is  no  ordinary  relief,  but  this  is  for 
flie  banister*  Where  the  maanteraoce  has  continued 
for  a  long  time  without  any  payment  whatever,  we 
cannot  say  that  the  barrister  is  wrong  in  coming  to 
the  conclusion  that  the  voter  is  in  receipt  of  relief 
other  than  medical  relief.  There  appear  to  be  no 
authorities  in  this  country  bearing  on  this  question, 
bat  the  view  we  have  expressed  appears  to  be  that 
taken  by  the  courts  in  Ireland :  see  Holland  v.  Porter, 
LawBon*s  Notes  of  Begistratton  Oases,  [1898]  220, 
and  Croisan  ▼.  HoUand,  Lawson's  Notes,  [1899J  304. 
The  appeal  must  be  dismissed,  but  as  there  is  no 
appearsnoe  for  the  respondent  there  will  be  no  costs. 

Appeal  dUmisaed  ;  leave  to  appeal  given. 

Solicitors  fcr  appellants,  Ayrion,  BUcoe,  &  Barclay. 


I 


Nov.  6. 


K.  B.  Div. 

(Lord  Alverstone,  L.C.J.,  and 
Darling  and  Channell,  JJ.) 

Lbsteb  {Appellant)  v,  Qubsted  {Respondent),  (a.) 

Gaming — Betting  slips — Horse-races — Wagering  on  a 
game  of  chance — Vagrancy  Act,  1824  (6  Oeo,  4.  c.  83) 
—Vagrant  Act  Amendment  Act,  1873  (36  d:  37  Vict, 
e.  38),  s.  3. 

The  appellant  was  charged  and  convicted  under  the 
Vagrancy  Acts  of  unlawful  betting  by  way  of  wagering 
in  a  pMic  place. 

It  was  proved  that  severed  persons  had  on  the  day  of 
(he  charge  handed  him  sums  of  monev  and  slips  of  paper 
with  the  names  of  the  horses  and  the  amount  of  their 
l>eti  written  thereon,  and  that  the  appellant  accepted  the 
money  and  placed  the  slips  of  paper  in  his  pockety  and 
ihai  he  did  not  remain  standing  in  one  place  in  the 
recreation  ground,  but  walked  about  unthin  certain  limits. 

Held,  quashing  the  conviction,  that  the  slips  of  paper 
vfere  not  tokens  of  gaming  unthin  the  statute,  nor  was  the 
bettirig  in  respect  of  a  game  of  cJiance, 

(a.)  Beported  by  Ebskinb  Bbid,  Esq.,  Barrister^at- 

Law. 


Case  stated  upon  an  information  charging  the 
appellant  under  tiie  Vagrancy  Act,  1824,  as  amended 
l^  36  &  37  Vict.  0.  38,  s.  3,  with  unlawfully  betting 
by  way  of  wi^ring  in  a  certain  place  with  tokens — ^to 
wit,  certain  pieces  of  paper — at  a  game  of  chance. 

The  appellant  was  a  bookmaker  living  at  Sheemess, 
and  on  the  17th  of  May,  1901,  was  seen  by  the 
respondent  on  the  recreation  ground  at  Sheemess, 
White  the  appellant  was  there  several  persons 
approached  him,  and  were  seen  to  hand  him  certain 
pieces  of  paper  and  sums  of  money.  Onlv  one  person 
approached  him  at  a  time,  and  the  appellant  £d  not 
remain  standing,  but  walked  about  within  certain 
limits. 

The  respondent  then  arrested  the  appellant,  and 
took  him  to  the  police  station,  and  on  searching  him 
found  slips  of  paper  with  diffSerent  names  of  racehorses 
thereon,  and  with  various  amounts  of  money  set 
opposite  their  respective  names,  and  a  sum  of  money 
—£10  13s.  3id.^on  him. 

The  appellant  admitted  that  several  persons 
separately  approached  him,  and  that  he  received 
such  dips  of  paper  from  such  persons.  It  was  con- 
tended on  behalf  of  the  appelant  that  what  the 
appellant  had  done  was  not  an  o£fenoe  under  the 
stetute  upon  which  the  information  was  preferred ; 
that  the  pieces  of  paper  handed  to  the  appellant  by 
the  persons  were  not  tokens,  and  therefore  not 
instruments  of  gamiog  within  the  meai'ing  of  the 
statute ;  that  the  trantaotions  were  not  a  game  of 
chance  within  the  statute ;  that  it  was  essential  for  a 
conviction  to  prove  that  the  bettibg  was  at  some 
game  or  pretended  game  of  chance;  that  horse- 
racing  was  not  game  of  chance,  and  that  there 
vras  no  evidence  before  the  court  to  prove  that  it 


I 


The  appellant  referred  to  the  following  cases  in 
sapport  of  bis  contentions:  TollHt  v.  Thomas,  19 
W.  B.  890,  L.  E.  6  Q.  B.  514 ;  Hirst  v.  Molesbury,  19 
W.  B.  246.  23  L.  T.  Bep.  555;  and  Ridgeway  v. 
Famdale.  41  W.  B.  128.  [1892]  2  Q.  B  309. 

For  the  respondent  Tollett  v.  Thomas ;  Ridgeway  v. 
Famdah  ;  Bew  v.  HarsUm,  26  W.  E.  915,  3  Q  B  D. 
454 ;  Jenks  v.  Tu/rpin,  13  Q.  B.  D  505,  32  W.  B.  Dig* 
84 ;  Dyson  v.  Mason,  22  Q.  B.  D.  351,  37  W.  B.  Dig. 
108 ;  and  Beg,  v.  Stoddard,  49  W.  B.  173,  [1901] 
1  Q.  B.  177,  were  relied  on. 

The  magistrate  upheld  the  contention  of  the 
respondent,  that  the  pieces  of  paper  were  tokens  and 
instruments  of  gaining  within  the  meaning  of  the 
statute,  and  that  the  wagerinc  was  at  a  game  of 
chance,  and  holding  that  the  facts  and  circuiiistanc«>s 
as  above  staged  proved  an  offence  within  the  meaoiog 
of  the  Acts,  he  convicted  the  appellant  as  a  rogue  and 
vagabond  and  sentenced  him  to  fourteen  days' 
imprisonment  without  the  option  of  a  fine. 

Sentence  was,  however,  suspended  pending  an 
appeal  to  this  court. 

Lincoln  Reed,  for  the  appellant. 

H,  Sutton  and  G,  8,  Robertson,  for  the  respondent. 

Lord  Alyerstone,  L.C.J. — I  am  sorry  we  cannot 
take  the  view  of  this  bad  practice  come  to  by  the 
stipendiary  magistrate.  The  cases  which  have  been 
dted  to  us  aod  the  statute  show  that  mere  betting 
on  a  horse-race  is  not  intended  to  come  within  section 
3  of  the  Vagrunt  Act  Amendment  Act,  1873.  That 
section  enacts  that  **  every  person  playing  or  bettinfi; 
by  way  of  wagering  or  gaming  in  any  street,  road, 
highway,  or  otDer  open  and  public  place,  or  in  any 
open  place  to  which  the  public  have  or  are  permitted 
to  have  access,  at  or  with  any  table  or  instrument  of 
gamiog,  or  any  coin,  card,  token,  or  other  article  used 
as  an  instrument  or  means  of  such  wagering  or  gamiog, 
at  any  game  or  pretended  game  of  chance,  shall 


206 


THE  WEEKLY   REPORTER. 


L  Jin.  16,  UQS.J 


YoLL. 


HlGHOOTnT. 


BowDur  V.  Toll. 


HiQHOom. 


be  deemed  a  rogue  end  Tagabond"  witiiia  the 
meeiuBg  of  the  prindpal  AjA,  and  punished  m 
therein  enacted.  Therefore  to  bring  an  olbnoe  within 
the  tme  intent  and  meaninc  of  the  Aot  of  1824 
there  mnst  be  some  game  of  ohanoe  or  some  inetm- 
ment  or  token  whereby  a^  game  of  ohanoe  ia  being 
oazriedon.  In  this  case  all  ihat  the  appellant  did 
was  to  pat  down  the  bets  ona  pieoeof  paper  and  pat 
them  in  his  podket.  Reprehensible,  no  doabt,  as  this 
mode  of  making  bets  it,  I  do  not  think  the  appellant 
oan  properly  be  oon^vioted  under  these  Acts.  The 
ooQTiotion  oannot»  therefore,  stand,  and  it  most  be 
qoaahed. 

DABLma,  J.— I  entirely  agree.  It  seems  to  me 
that  the  diffioolty  might  be  mec  in  pablic  plaoes  sach 
as  these  recreation  grounds  to  which  the  pablic  have 
or  are  permitted  to  haye  access,  by  a  byeJaw. 

Chaknxll,  J.,  ooncorred. 

Conviction  quashed. 

Solicitors,  OroBsman,  Prichard,  A  Co. ;  The  Treasury 
Solicitor, 


J.O.J..  and  > 
neU,JJ.)   J 


Nov.  6. 


K.  B.  Diy. 
(Lord  Alverstone,  L, 
Darling  and  Ohannell, 

BowDEN  V.  Toll,  (a.) 

Vaccination-^Order  for  vaccination  of  child—Notice-- 
Proceedings  under  section  29  of  the  Vaccination  Act, 
1887 — No  further  notice — Proceedings  wider  section 
81 — Child  over  six  months  old* 

In  December,  1900,  notice  was  served  on  the  appellant 
to  Jiave  his  chUd  vaccinated,  and  in  February,  1901,  he 
VMS  summoned  under  section  29  of  the  VacdnaUon  Act, 
1867,  for  neglecting  to  cause  the  child  to  be  vaccinated. 
TJiis  summons  was  dismissed.  No  further  notice  wu 
served  on  the  appellant.  A  summons  was  then  issued 
under  section  31  of  the  Act,  and  an  order  made  for  the 
child  to  he  vaccinated.  The  child  was  then  between  the 
age  of  six  and  eighteen  months.  The  public  vaccinator 
had  previously  ifisited  the  aj^ffdlanfs  ?iouse  in  accordance 
with  section  1  (3)  of  the  Vaecination  Ad,  18d8,  bui  had 
failed  to  serve  n^jtioe  of  his  intention  so  to  do. 

Bdd,  thai  the  order  for  vaccination  was  properly 
made. 

Oase  stated  hy  jostices  for  the  coaaty  of  Herts 
sitting  at  Welwyn,  who  had  made  an  order  under 
section  31  of  the  Yacoination  Act,  1867,  Erecting  the 
▼acchiation  of  the  appellant's  chUd. 

The  appellant  was  charged  on  the  13th  of  May, 
1901,  under  section  31  of  the  Vaccination  Act,  1867, 
that  the  respondent,  being  the  yacdnation  officer 
doly  appointed,  haying  reason  to  balieye  that  the 
appellant's  child,  beinff  more  than  six  months  old, 
had  not  been  sucoessrally  yacdnated,  and  that  the 
respondent  had  giyen  notioe  to  the  appellant,  the 
parent,  to  procure  its  yacdnation,  ditregarded  such 
notice  contrary  to  the  Vaccination  AcU,  1867  and 
1898. 

On  the  hearing  it  was  proyed  and  admitted  that 
notice  had  been  giyen  to  the  appellant  to  procure 
the  child  to  be  yacdnated,  and  that  the  duid  was 
still  liyiog  and  was  under  the  age  of  fourteen,  and 
had  not  lien  yacdnated,  nor  had  had  tiie  small-pox. 
The  respondent  admitted  this  notioe  was  anterior  to 
the  issue  of  a  summons  under  section  29,  and  that 
no  subsequent  notice  had  been  giyen,  and  that 
no  notice  of  intention  to  yisit  the  home  under  section 

(a.)  Beported  by  Bbskinx  Bxm,  Bsq.,  Barrister- 

at-Law. 


1  (3)  of  the  Vaccination  Act,  1898,  had  baen  gif«n 
since  tiie  diild's  birthj  though  snch  yisit  hid  oeea 
paid.  It  was  alleged  by  the  appeUant^  and  not  de- 
puted by  the  respondent,  that  at  petty  sessioDs  on  tfas 
18tii  of  February,  1901,  proceedings  had  been  tikai 
by  the  respondent  ageinst  the  appellant  in  respeot  d 
the  same  child  under  section  29  of  the  Act  of  1867 
and  that  the  summons  had  been  dismisiMid,  and  it  ms 
contended  that  it  was  not  competent  for  the  jestien 
to  deal  with  a  complaint  under  section  31  in  respeet 
of  the  same  child  on  the  same  facts.  It  was  foitiur 
contended  by  the  appellant  that  i^ether  ornotfhey 
were  competent  to  deal  with  the  matter  the  fsct  d 
non-compliance  with  the  requirements  of  section  1  (S) 
of  the  Act  of  1898  in  respeot  of  the  notioe  of  tiM 
public  yacdnator's  yisit  preduded  an  order  under 
section  31  of  the  Act  of  1867  in  regard  to  a  ohild 
bom  since  the  pASsiog  of  the  Act  of  1898 ;  that  pro- 
ceedings in  regard  to  children  rendent  from  birth  ia 
the  district  should  be  taken  under  section  29  and  not 
under  section  31  of  the  Act  of  1867  unless  the  diildli 
dfl^teen  montiis  and  upwards. 

The  justices  were  of  ojonion  that  the  remadiM 
ffiyen  l^  sections  29  and  31  of  the  Act  of  1867  mn 
mdependent  of  each  other  and  that  tue  dismissal  ds 
summons  under  the  former  was  no  bar  to  prooeedingi 
under  the  latter,  although  no  further  notioei 
were  giyen  between  the  summonses ;  that  the  foHU- 
ment  of  the  proyinons  of  section  1  (3)  of  the  Art  of 
1898  was  not  a  condition  precedent  to  proceedinn 
under  section  31,  and  that  section  31  was  not  ouj 
applicable  to  diildren  of  the  a^  of  dghteen  moethi 
and  upwards.  They  acoordmnly  made  an  order 
directing  that  the  child  should  be  yaodoated  witiun 
twenty-eight  days. 

SchuUess  Young,  for  the  appdlanU 

B.  D»  Muir,  for  the  respondent. 

Lord  Alyebstonx,  L.O.J.— We  do  not  thick  it 
necessary  to  hear  counsel  for  the  respondent  in  tin 
case,  because  we  think  that  the  objections  raised  >y 
the  appellant  against  the  order  a^Mided  from  are  ill- 
founded.  We  naye  really  three  points  to  ccosidff. 
First  it  is  said  that  the  notice  is  not  a  good  notioe 
whidi  was  giyeo  in  December  becauae  it  was  not 
giyen  in  contemplation  of  proceedings  under  seotioa 
81  of  the  Act  of  1867,  and  was  not  therefore  ayailaUe 
as  the  foundation  of  such  proceedings.  I  can  see  no 
reason  why  the  notice  was  not  ffood.  It  wm  giTflnVf 
the  yacdnation  officer,  it  pointed  out  that  the  app^Umt 
was  in  doCault  and  stated  that  he  was  reqoired  to 
cause  the  diild  to  be  yacdnated  within  a  giyen  tioir. 
Then  the  appellant  said  the  order  was  bad  beoanie 
proceedings  under  section  31  could  not  be  taken  in 
respect  of  a  child  in  the  case  of  whom  a  summons 
under  section  29  had  already  been  dismissed ;  aodoa 
that  ground  the  magistrates  could  not  eotertain  the 
proceedings.  But  section  29  is  a  sectiod  punishing 
the  parent  for  not  of  his  own  motion  getting  the 
child  yaodnated,  and  there  was  to  be  no  peiul^ 
under  that  section  if  the  parent  had  a  reasooa)»l< 
excuse.  Section  31,  on  the  other  hand,  is  a  seotioa 
providing  that  where^  whether  owing  to  n^gleoto: 
otherwise,  a  child  had  not  been  yaodnated  it 
could  be  ordered  to  be  yacdnated.  I  can  see  no 
reason  why  an  excuse  wliioh  would  afford  a  ddenoe 
under  section  29  should  nreyent  the  making  of  tf 
order  under  section  31.  Lastiy,  the  appeUimt  said 
that  proceedings  under  section  31  could  not  be  taken 
in  zespect  of  a  child  under  the  age  of  eighteai 
months,  since  in  respect  of  such  a  child  prooeedingi 
under  section  29  were  still  open.  He  pleaded,  moR- 
oyer,  that  he  had  had  no  notice  that  the  pnbbo 
yacdnator  intended  yidting  his  house.  I  fail  toeee 
how  n^lect  on  the  part  of  a  public  yacdnator  oan 
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be  used  as  •  defence  to  proceedings  nnder  section  31. 
Sodh  neglect  might  be  an  answer  to  proceedings 
imder  section  29,  bat  there  is  nothing  in  the  Act 
wbioh  prerents  justices  from  ordering  a  child  to  be 
Taooinated  because  there  has  been  a  neglect  on  the 
p«rt  of  the  public  yaceinator  in  the  discharge  of  his 
dnties  under  the  Act  of  1898.  Then  it  was  said  that 
the  child  being  between  six  months  and  eighteen 
months  of  age,  section  31  did  not  applj.  I  think 
there  is  no  substance  in  that  contention.  For  these 
the  appeal  fails. 


Appeal  di9mi$Bed* 

I>ARLiNO  and  Chankbll,  JJ.,  concurred. 

Solicitors,  J7.   T.   Nichohon;  A,   E,   Pamnghamt 
Hitdhin. 


OEourt  Of  AyyeaU 

From  Chan.  Div.  \ 

(Yaoghan  Williams,  Bomer,  and  |   Dec.  11, 12,  20. 
Ctozens-Hardy,  L.JJ.)  i 

In  re  Mabtsn. 
Shaw  v,  Mabtbn.  (a.) 

Power — WUl — General  power  of  appointment — Exerdee 
hy  vntt-^Eeeiduary  gift — Lapn — Blending  of  fundi, 

A  teetairix  having^  under  her  marriage  settlements  a 
general  teetamentary  power  over  certain  aecuritieSt 
appointed  hv  her  will  tnaJt  the  trttitees  of  the- settlement 
snauld  hola  the  eecwrities  for  certain  appointees.  She 
empowered  the  trustees  to  appropriate  any  security  or 
investment  subject  to  her  power  of  appointment  or  heUmg" 
ing  to  her  at  the  time  of  her  decease  towards  payment  of 
UffodeSf  and  as  to  the  residue  of  her  real  and  personal 
property  she  devised,  hegueathed,  and  appointed  the  same, 
eu^fect  to  payment  of  debts,  to  H,  3..  one  of  the  said 
appointees,  absolutely.  H,  8,  died  in  the  lifetime  of  the 
Uetatrix, 

Held  (Yaughan  WiUians,  LJ.,  dissenting),  that  the 
testatrix  intended  to  blend  the  settlement  fund  with  Tier 
ovm  property  for  tdl  purposes,  and  tltat  the  lapsed  share 
in  the  appointed  fund  passed  under  the  gift  of  residue 
in  her  wilL 

This  was  an  appeal  from  a  decision  of  Byrne,  J. 

Bj  a  settiement  of  October,  1880,  miade  on  the 
marriage  of  Martha  Marten  with  her  late  husband, 
certain  sscurities  specified  in  the  first  schedule  thereto 
and  a  sum  of  £5»000  in  money  were  vested  in  or  paid 
to  the  trustees  of  the  settiement  upon  trust  to  invest 
and  pay  the  income  to  tiie  wife  and  husband  for  their 
respective  lives  and  then  upon  trust  for  the  children, 
and  in  default  of  children,  which  event  happened,  then 
as  to  the  securities  specified  in  the  first  schedule  in 
trust  for  such  persons  as  the  said  Martha  Marten 
should  appoint,  and  in  default  of  appointment  upon 
trust  as  to  one- sixth  for  her  executors,  administratorsy 
and  af signs;  and  as  to  the  remaining  five-sixths  for 
certain  persons  therein  named  absolutely ;  and  as  to 
the  said  sum  of  £5,000  in  trust  for  such  persons  as  the 
said  Martha  Msjrten  should  appoint,  and  in  default 
of  appointment  upon  trust  for  her  executors,  adminis- 
trators, and  assigns. 

By  her  will  dated  the  1st  of  March,  1893,  the  said 
Martha  Marten,  after  reciting  the  said  settiement  and 
her  desire  of  making  appointments  of  the  funds  com« 
prised  in  the  said  first  sdieduie  to  the  settiement  and  of 
the  said  sum  of  £5,000,  appointed  that  the  trustees 
of  the  said  settiement  shomd  stand  possessed  of  the 


(a.)  Beported  ^7  S.  B.  Wiluahs,  Esq.,  Barrister- 
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said  sum  of  £5,000  and  such  part  of  the 
oompriied  in  the  first  schedule  of  the  said  settiement 
as  would,  witii  the  sum  of  £5,000,  make  up  the  sum 
of  £9,000,  in  trust  for  certain  appointees,  and  the 
testatrix  directed  the  said  trustees  to  stand  possessed 
of  the  residue  of  the  said  scheduled  securities  in  trust 
as  to  £1,000,  part  thereof  for  W.  P.  Shaw  and  as  to 
the  residue  thereof  in  trust  for  Henry  Shaw.  The 
testatrix  then  bequeathed  some  pecuniary  legacies, 
and  empowered  the  trustees  of  the  ssid  settiement  and 
her  executors,  at  their  discretion  respectively  with  the 
consent  of  the  respective  appointees  and  legatees,  to 
appropriate  any  security  or  investment  subject  to  her 
•powean  of  appointment  or  belonging  to  her  at  the 
time  of  her  decease  in  or  towards  payment  or  satis- 
faction of  the  legacies  thereinbefore  appointed  or 
bequeathed,  and  continued :  "  As  to  all  the  rest  and 
residue  of  my  real  and  personal  estate  I  devise, 
bequeath,  and  appoint  the  same  subject  to  the  pay- 
ment tiiereout  of  my  debts  and  funeral  and  testa- 
mentaryespenses  "  to  the  said  Henry  Shaw. 

Both  w.  P.  Shaw  and  Henry  Shaw  died  m  the  life- 
time of  the  testatrix. 

The  testatrix  died  in  the  year  1900  possessed  of  con- 
siderable real  and  personal  property  m  her  own  right. 

The  trustees  of  the  settiement  took  out  an  origb- 
ating  summons  to  determine  whether  the  residue  of 
the  sdieduled  securities  (after  providing  what  was 
necessary  for  makiog  up  the  ib9,000)  was  validly 
appointed  by  the  will  or  whether  the  same  went  as  in 
default  of  appointment,  and  whether  the  said  fund 
now  belongea  to  the  next-of-kin  of  tiie  testatrix  or 
to  the  persons  who  would  take  in  default  of  appoint- 
ment. 

Byrne,  J.,  held  that  the  testatrlz  had  not  by  her 
will  sufficientiy  blended  the  settlement  funds  wiw  her 
own  property  so  as  to  make  it  her  own  for  all  pur- 
poses, and  held  tiiat  the  residue  of  the  scheduled 
securities  belonged  to  tiie  persons  entitled  in  default 
of  «[>pointment  under  the  settiement. 

The  next-of-kin  appealed. 

Renshaw,  JT.O.,  and  Buckmaster,  for  the  next-of- 
kin,  referred  to  In  re  Boyd,  Kelly  v.  Boyd,  46  W.  B. 
648,  [1897]  2  Oh.  232. 

Levett,  K.C.,  and  Chester,  for  the  persons  entitied  in 
default  cf  appointment. 

J,  M.  Stone,  for  the  trustees. 

A.  UnderhUl,  for  the  executor  of  the  testratrix. 

Our.  adv.  vult, 

Dec.  20.— Yaxtghan  Williaks,  L.J.,  who  dissented 
from  the  judgment  of  the  court,  said :  The  question 
in  this  case  is  whether  the  residue  of  the  securities 
appointed  by  the  testatrix  goes  under  tiie  settiement 
as  in  default  of  appointment,  or  whether  it  passes 
under  the  gift  of  residue  in  her  will.  Byrne,  J.,  held 
that  the  fund  went  as  in  default  of  appointment,  and 
did  not  pass  under  the  residuary  gift,  and  I  think  the 
judgment  of  Byrne,  J. ,  ought  to  be  affirmed.  There 
was,  in  my  opinion,  no  intention  on  the  part  of  the 
testatrix  to  appoint  the  fund  as  residue,  and  I  think 
the  residuary  dause  in  her  will  does  not  include 
settled  property  over  which  she  had  a  power  of 
appointmcLt.  The  question  in  all  theee  caies,  as 
shown  by  In  re  Be  LusVs  TrusU,  3  L.  B.  Ir.  232, 

27  W.    B.  Dig.  9,  and  In  re  Pinede's  Settiement, 

28  W.  B.  178,  12  Gh.  D.  667,  is  one  of  intention, 
and  the  meaning  must  be  gatiiered  from  the  terms 
of  the  will  itself.  The  question  is  one  of  con- 
struction of  the  residuary  dauie.  In  my  opinion 
there  would  be  no  doubt  as  to  the  construction 
of  that  clause  if  it  did  not  contain  the  word 
*<  appoint."  FHis  lordship  then  read  the  clause, 
and  proceeded :]    But  I  do  not  think  much  weight 
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OQgbt  to  be  givoQ  to  the  word  ''i^poiiit."  I  see 
BOtbing  in  the  will  to  show  that  the  testatrix  bad  any 
intention  to  indnde  settled  property.  On  the  con- 
trary, she  did  not  appoint  trattees  of  her  own,  and 
this  alone,  to  my  mind,  ^imd  /ade  negatives  any 
sudi  intention.  I  find  an  indication  in  the  wiU  of  an 
intention  to  keep  her  own  property  distinct,  uid  none 
of  an  intention  to  mass  the  properties.  The  case  of 
Oke  Y.  Heathf  1  y€8.  Sen.  135,  does  not  compel  me  to 
come  to  a  different  conolnuon.  I  thioJk,  tiierefore, 
the  judgment  of  Byrne,  J.,  onght  to  be  affirmed. 

BoMEB,  L.J.,  said :  The  question  in  this  case  is  a 
difficolt  one,  but  I  think  the  appellants'  oontnntion  is 
right.  The  key  to  the  diffioolt^  is  to  be  foond  in  the 
reeidnary  dause.  Was  the  residnary  gift  a  residnarr 
appointment?  I  think  it  was.  The  testatrix  used 
apt  words  to  indnde  everything— namdy,  "  deviie, 
bieqneath,  and  appoint."  I  do  not  think  there  conld 
be  any  donbt  on  the  point  if  the  residnary  gift  stood 
by  itself.  Now  is  there  anything  in  the  prior  part  of 
the  will  to  cat  do«n  the  residuary  gift?  I  think 
not.  It  is  reasonably  dear  that  the  prior  appoint- 
ment would  not  have  that  effect,  because  there  might 
be,  as  indeed  there  was,  a  lapse.  It  is  true  that  a 
testator  does  not  usually  contemplate  a  lapse,  but  the 
object  of  a  residuary  gift  is  to  indnde  all  undisposed- 
of  property.  The  fact  that  the  previous  appoint- 
ments in  the  will  were  made  in  the  form  of  diroctions 
to  the  trustees  of  the  settlement  instead  of  directiy 
to  the  appointees  was  not  sufficient  to  cut  down  tiie 
gift  of  reddue.  It  was  said  that  an  intention  to 
exclude  was  shown  from  the  fact  that  Henry  Shaw 
was  both  an  appointee  and  residuary  legatee.  But 
the  answer  to  that  was  that  he  was  not  appointee  of 
the  whole  of  the  settlement  fund  and  therefore  there 
would  still  be  a  reason  for  the  residuary  gift.  There 
was  nothing  in  the  present  case  to  prevent  tiie 
ordinary  meaning  being  given  to  the  resiauary  clause. 
The  question  also  arose  whether  the  testatrix  had 
blended  the  settiement  funds  with  her  own  property. 
I  think  the  two  properties  were  so  blended.  Both 
were  massed  togeuer  subject  to  the  payment  of  debts 
and  legades.  Both  were  made  one  for  all  purposes. 
The  case  of  In  re  Daviea'  Trugt,  20  W.  B.  165,  L.  B. 
13  Eq.  163,  assuming  that  it  was  rightiy  dedded, 
did  not  cover  the  present  case.  And  in  In  re  De 
LiuCs  TnuU  there  was  no  such  blending  of  the 
funds  as  there  was  here.  The  appeal  ought,  there- 
fore to  be  allowed. 

Gozeks-Habdy,  L.J.  —  The  renduary  gift  in 
the  present  case  was  a  true  renduary  dause  and 
induded  all  undisposed-of  property.  The  appointed 
fund  was  blended  with  the  t«'statrix*8  own  property 
for  all  purposes.  The  dedsic'n  of  Stirling,  J.,  in 
Coxen  V.  Sowland,  42  W.  B.  568,  [1894]  1  Oh.  406, 
was  directiy  in  point. 

Appeal  dUawed, 

Solidtors,  A,  Toovey,  for  Bennett,  Boycott,  Orme,  dh 
Goodman,  Buxton  \  J,  &  R^  QoU,  for  Diaxm  dh  Syers, 
Liverpool;  UllUhorne,  Ourrev,  <fc  Jennings,  for  Neve, 
OreuweHl,  db  Sparrow,  Wolverhampton. 
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From  K.  B.  Div. 
(OoUins,  M.B.,  and  Stirling  and    }        Nov.  27. 
Mathew,  L.JJ.) 

Attorney- General  v.  Eabl  of  Sblbobne.  (a.} 

Inland  Bevenue  —  Succession  duty  —  Acceleration  of 
successiwi — Power  of  appointment — Extinction  of  prior 
interest^Finance  Act,  1894  (57  (S:  58   Vict.  c.  30), 

(a.)  Beported  by  BsasiNB  Beid,  Esq., 

at-Law. 


s.  l^^Succession  DuJty  Act,  1858  (16  db  17  Viat.  c  bl\ 
M.  2,  15. 

By  a  setdemeal  made  in  1883  the  Blaekmoor  EtUk 
was  settled  upon  such  trusts  and  with  and  subject  to  iud 
poioers  as  the  then  {first)  Lord  Seaborne  and  Viseomd 
Wolmer  should  hv  deed  appoint,  and  in  default  of  w  imfiZ 
appoinVfMfni  to  the  use  of  Lord  Selbome  for  life,  <ad 
afler  his  death  to  the  use  of  Viscount  Wolmer  m  /ee 
simple,  if  he  should  survive  Lord  Sdhome^  and,  if  nd, 
then  to  the  use  of  the  first  son  of  Viscount  Wolmer  who 
should  attain  twenty-one,  and  in  default  of  such  ma  it 
the  use  of  the  first  Lord  Selbome  in  fee  simple^ 

In  1894  the  first  Lord  Selbome  and  Viseouitt  Wdmer 
by  deed  appointed  that  from  and  after  the  date  of  tie 
aeed  the  Blackmore  EeUUe  should  go  and  remain  to  ike 
use  of  Viscount  Wolmer  in  fee  simple  for  his  own  absolMk 
use  and  benefit. 

The  first  Lord  Selbome  died  in  1895,  and  the  Onwn 
claimed  succession  duty  under  the  Suceeseion  Duty  Ad, 
1853,  on  the  principal  value  of  the  Blaekmoor  Estate. 

Held  {reversing  the  Judgment  of  the  King's  Boush 
Division),  that  the  title  to  the  succession  crttUed  by  tk 
settlement  of  1883  tvas  not  accelerated  "  by  the  surrmdet 
or  extinction  "  of  the  prior  life  estate  by  the  exercise  of 
the  power  of  appointment  in  1894  within  the  mMniwf  of 
section  15  of  the  Succession  Duty  Act,  1853,  and  M 
succession  duty  was  not  payable* 

Appeal  bv  the  Earl  of  Selbome  against  a  elsimbi 
the  C&own  for  succession  dnty  which  had  been  nphald 
by  the  Divisional  Court. 

Thedaim  was  made  under  tiie  foUowing  dnm- 
stances: 

By  a  settiement  executed  on  the  26th  of  Ootobv, 
1883,  the  Blaekmoor  Estate  was  settled  upon  tiM  tiw 
Earl  of  Selbome,  his  heirs  and  assigns,  until  tke 
intended  marriage  of  Viscount  Wolmer  witii  Lidy 
Maud  Gedl,  and  after  the  marriage  upon  sodi  traiti 
and  with  and  subject  to  such  powers  as  the  first  Bill 
Sdbome  and  viscount  Wdmer  diould  by  dcd 
appoint,  and  in  default  of  or  until  such  appdntaMsk 
to  the  use  of  the  laid  earl  and  his  assigns  for  fifi, 
and  upon  Ins  decf  ase  to  the  use  of  Yisoonnt  Wabw 
in  fee  in  case  he  should  survive  the  earl,  sod,  if 
Yisoonnt  Wolmer  should  die  in  the  lifetime  of  the 
earl  then  to  the  use  of  the  first  son  of  Vkoonk 
Wolmer  who  should  attain  twenty-one  and  in  defutt 
of  such  son  then  to  the  use  of  the  first  Barl  SslbozBe 
in  fee  simple. 

By  an  indenture  dated  the  29th  of  September,  1891, 
the  then  Eerl  of  Sdbome  and  Viscount  Wolmer,  with 
the  consent  of  his  wife  Lady  Maud  Wolmer,  joutiy 
appointed  that  from  and  immediatdy  after  the  osts  of 
the  indenture  the  above-mentioned  estate  (  wi'h  oBrtsD 
exceptions)  should  fo  and  remain  unto  the  nw  of 
Viscount  Wolmer,  his  hdrs  and  assigns,  for  hii  own 
absolute  us<*  and  benefit 

The  first  Bsrl  of  Sdbome  died  in  May»  1895. 

In  these  circumstsnces  the  Grown  d^med  socoei- 
sion  duty  at  the  rate  of  Ij^  per  cent,  under  the  Saoo»- 
non  Duty  Act,  1853,  and  the  Customs  and  Idiod 
Bevenue  Act,  1888,  and  section  18  (1)  of  the  Vinaaes 
Act,  1894,  and  temporary  estate  dutv  under  seotios  8 
of  tiie  Customs  and  Inland  Bevenue  Act,  1889,  on  the 
prindpal  value  of  the  Blaekmoor  Estate. 

By  section  2  of  the  Succession  Duty  Act,  1853.  it  ii 
enacted  that  **  every  past  or  future  diq^tion  of 
property  by  reason  whereof  any  person  hM  or  sbiD 
become  beoefidally  entitled  to  any  property  •  .*  * 
upon  the  death  of  any   person      •      •  fi^ 

immediatdy  or  after  auy  interval,  dther  certaidy  or 
contingentiy,  and  dther  originally  or  by  way  of  mb- 
stitutive  limitation,  and  every  derolution  by  law  of 
any  benefidd  interest  in  ptoperi^  •  .  •  upontho 
death  of  any  person    •    •    •    to  any  other  periOO,ni 
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pome&doD,  or  expeotanoy,  thall  be  deemed  to  haye  con- 
ferred or  to  oonf  er  on  the  person  entitled  by  reaion  of 
any  sach  dispoaition  or  devolution  a  ''  sucoesBion  "  ; 
and, 

Section  15  provides  that  '*  where  the  title  to  any 
iacoesaion  shall  be  accelerated  by  the  surrender  or 
extinction  of  any  prior  interests,  then  the  daty 
thereon  shall  be  payable  at  the  same  time  and  in  the 
same  manner  as  sach  dnty  would  have  been  payable  if 
no  sach  acceleration  had  taken  place/' 

The  Attomey-G(eneral  filed  an  information  against 
Yisooant  Wolmer,  who  had  become  by  the  death 
of  the  first  earl,  the  second  Lord  Selbome» 
daimiDg  succession  duty,  and  it  was  contended 
OQ  behalf  of  the  commisaionen  tlutt  the  settlement 
of  1883  created  a  succession  within  the  meaning 
of  section  2  of  the  Act  of  1853,  which  succession 
had  been  "accelerated"  by  the  execution  of  the 
deed  of  1894  within  the  meaning  of  section  15  of  the 
Act. 

It  was  argued  that  the  Act  must  be  construed 
broadly,  and  not  limited  to  its  strict  technical 
meaning,  and  that  so  construed  the  title  enjoyed  by  tiie 
defendant  came  within  the  purview  of  the  statute. 

For  the  defendant  it  was  submitted  that  neither 
section  2  nor  section  15  of  the  Act  of  1853  applied  to 
the  present  case  at  all,  since  no  title  had  accrued  to 
the  defendant  on  the  death  of  the  late  earl. 
Tiie  deed  of  1894  revoked  all  the  limitations  under 
and  destroyed  the  settlement  of  1883,  and  a 
new  title  was  given  him  by  the  deed  of  1894. 
That  disposition  did  not  create  a  new  succession; 
it  did  not  accelerate  the  defendant's  title ;  it  gave 
him  a  new  title  and  accelerated  the  possession.  The 
dd  title  under  the  deed  of  1883  having  gone,  there  was 
nothing  to  accelerate. 

Ihe  question  came  before  Kennedy  and  Fhillimore, 
JJ.,  when  their  lordships  differed,  Kennedy,  J., 
holding  in  favour  of  the  Grown,  while  Fhillimore, 
J.  (who  as  tLe  junior  judge  withdrew  his  judgment), 
thought  the  claim  of  the  Grown  could  not  be 
supported. 

From  the  decision  of  Kennedy,  J.,  the  Earl  of 
Selbome  appealed  to  this  court. 

Butcher,  K.C»,  C.  G.  0.  Bridgeman^  and  Austen 
OartmeU  appeared  for  the  appellant. 

Sir  Robert  FinJay,  A,G,,  and  Vaughan  Hawkins 
appeared  for  the  Grown. 

In  addition  to  the  cases  considered  in  the  judg- 
ment the  following  were  referred  to  during  the 
argument:  Lord  Brayhrooke  v.  AUorney-Oeneral,  9 
W.  B.  601,  9  n.  L.  Gas.  150 ;  Ex  parte  aUwdl,  37 
W.  B.  238,  21  Q.  B.  D.  466;  Attorney-General  v. 
Chapman,  40  W.  B.  79,  [1 891]  2  Q.  B.  526 ;  AtUymey- 
General  v.  Boberteon,  41  W.  B.  241,  [1893]  1  Q.  B.  293. 

GoLLme,  ]£B.,  read  the  following  judgment:  This 
case  raises  the  question  whether  the  present  Earl  of 
Selbcme  is  liable  to  pay  succession  duty  in  respect  of 
an  estate  called  the  Blaokmoor  Estate,  comprised  in  a 
deed  of  the  26th  of  October,  1883,  and  afterwards 
dealt  with  by  another  indenture  of  the  29th  of 
September,  1894,  under  the  droumstances  stated  in 
the  ioformation.  The  learned  judges  in  the 
court  below  differed  in  opinion,  Kennedy,  J., 
holding,  in  favour  of  the  Urown,  that  the  duty 
was  payable,  Fhillimore,  J.,  being  of  the  contrary 
ppioion.  FhiUimore,  J.,  havine  withdrawn  his 
judgment,  the  appeal  is  now  Drought  by  the 
present  Lord  Selbome.  The  question  arises  in  this 
way.  By  an  indenture,  dated  the  26th  of  October, 
1883,  and  made  in  view  of  the  marriage  of  the  now 
Bsrl  of  Selbome,  then  7iscount  Wohnor,  with  Lady 
Vaqd  GeoQ,  the  first  Earl  of  Selbome  conveyed  to 


trustees  an  estate  celled  the  Blaokmoor  Estate  to 
hold  the  same  on  such  trusts  as  the  first  Etfl  of 
Selbome  and  Yiscount  Wolmer  should  jointly  appoint, 
such  appointment  during  the  joint  lives  of  Yiscount 
Wolmer  and  Ltdy  tfaud  Geoil  to  be  subject  to  her 
consent  in  writing,  and  in  default  of  or  until  such 
appointment  to  the  use  of  the  first  Earl  of  Selbome 
for  life,  and  after  his  decease  to  the  use  of  Yiscount 
Wolmer  in  fee  simple  in  case  he  should  survive  the 
E%rl  of  Selbome,  and  if  the  said  Yisoount  Wolmer 
should  die  in  the  lifetime  of  the  said  Earl  of  Selbome 
and  should  leave  a  son  or  sons  who  shoidd  have 
attained  or  should  attain  the  age  of  twenty-one  yean 
then  to  the  use  of  the  son  of  the  said  Yiscount 
Wolmer  who  should  first  or  alone  attain  that  age ; 
but  if  the  said  Yiscount  Wolmer  should  die  in  the 
lifetime  of  the  said  Earl  of  Selbome  and  leave  no 
son  who  should  have  attained  or  should  attain  the 
age  of  twenty-one  years  then  to  the  use  of  the 
said  Earl  of  Selbome  in  fee  simple.  By  indenture 
dated  the  29  th  of  September,  1894,  in  exercise  of  the 
above  power  of  appointment,  the  Earl  of  Selbome 
and  Yiscount  Wolmer,  with  the  consent  of  Lady 
Maud  Wolmer,  jointly  appointed  the  estate  in  question 
(except  the  capital  mansion  and  certain  other  lands) 
to  Yitcount  Wolmer  in  fee. 

It  is  contended  by  the  Grown  under  these  cir- 
cumstances that  the  present  Earl  of  Selbome, 
then  Yifcount  Wolmer,  is  liable  to  pay  succession 
duty.  They  contend  that  under  section  2  of  the 
Sucoeesion  Duty  Act,  1853,  a  succession  was  created 
by  the  settlement  of  1883  in  Lord  Wolmer  upon 
the  death  of  his  father,  the  first  Earl  of  Selbome, 
and  that  under  section  15  of  the  same  Act  the  tiUe  to 
that  succession  was  accelerated  "by  the  surrender  or 
extinction  of  prior  interests"  as  a  result  of  the 
exercise  of  the  power  of  appointment  by  the  deed  of 
1894.  It  is  incumbent  on  the  Grown,  therefore,  to 
show  that  the  effect  of  the  execution  of  the  power 
was  to  accelerate  the  succession  in  the  manner 
described  by  the  section — viz.,  by  the  surrender  or 
extinction  of  the  prior  interest — t.e.,  the  life  interest 
of  the  first  Lord  Selborne.  Unless  they  can  show 
this  chey  fail.  The  law  as  to  estates  created  by  the 
execution  of  a  power  is  beyond  controversy,  and  is 
thus  stated  in  Sugden  on  Fowers  (8th  ed.),  at  pp.  470 
and  479.  At  p.  470 :  "  The  estates  created  by  the 
execution  of  a  power  take  effect  precisely  in  the  same 
manner  (with  the  exception  wluoh  wiU  shortly  be 
noticed)  as  if  created  by  the  deed  which  raised  the 
power.  Thus,  suppose  a  general  power  of  appoint- 
ment to  be  given  to  a  man  by  deed,  and  he  by  virtue 
of  his  power  limit  the  estate  to  A.  for  life,  with 
remainder  to  his  children  in  strict  settlement,  theee 
limitations  will  take  effect  as  estates  limited  by  the 
original  deed,  and  in  exactly  the  same  way  as  they 
would  have  done  had  they  been  limited  in  that  deed 
by  the  grantor  of  the  power,  in  lieu  of  the  power 
of  appointment  by  force  of  which  they  were  created." 
And  at  p.  479:  '<  Secondly,  as  to  powers  with 
estates  liinited  in  default  of  their  being  exercised. 
Immediately  upon  the  execution  of  such  a  power 
the  estates  liinited  in  default  of  appointment  cease, 
and  are  defeated;  and  the  estates  limited  under 
the  power  take  effect  from  the  time  of  the  execu- 
tion of  the  power,  in  the  same  manner  as  if  they 
had  been  contained  in  the  deed  creating  the 
power."  The  execution  of  the  power,  therefore,  in 
1894  was,  in  the  words  just  quoted,  that  the  estates 
limited  by  the  settlement  of  1883  in  default  of 
appointment  *' ceased  and  were  defeated,  and  the 
estates  limited  under  the  power  took  effect  from  the 
time  of  the  execution  of  the  power  in  the  same 
manner  as  if  they  had  been  contained  in  the  deed 
creatinj^  the  power.'*    The  execution  of  the  power. 
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therefore,  oould  not  have  the  effeot  of  aooelerating  the 
•uocessioii  oreated  by  the  settlement  of  1883,  sinoe  iti 
effeot  was  to    annul     and   defeat   that   snooession 
altogether,  and  substitate  for  it  the  estate  created  by 
the  execntion  of  the  power.    Lord  Wolmer  did  not 
take  the  fee  as  upon  an  acceleration  of  the  estate 
conferred  by  the  settlement,  but  by  a  new  title  under 
the  appointment.    For  the  same  reason  there  was  no 
acceleration  by  virtue  of  the  surrender  or  extinction 
of  any  prior  interest.    The  execution  of  the  power,  no 
doubt,  extinguished  the  life  interest  of  the  first  Lord 
Selbome    under   the   settlement.      But   it   equally 
extinguished  ike  succession  under  that  disposition, 
and  the  estate  given  to  Lord  Wolmer  by  the  execution 
of  the  power  was  not  only  an  estate  siren  by  a 
different  title^yiz.,  under  the  power  and  not  under 
the  settlement  in  de£»ult  of  appointment,  but  was 
also  in  itself  a  different  interest ;   for,  whereas  under 
the  settlement  Lord  Wolmer  took  only  a  fee  subject  to 
defeasance  on  Ida  predeceasing  his  father  and  with 
certain  limitations  oyer  to  his  children  in  that  event, 
he  took    under    the   appointment  an  absolute   fee 
simple.    It  is  dear,  therofore,  that  the  Grown  failed 
to  bring  this  case  within  the  words  of  the  Succession 
Duty  Act.    lliey  contend,  however,  that  the  words 
must  not  be  strictly  construed,  but  that  a  poDular  and 
non-technical  meaning  must  be  given  to  tnem,  and 
they  say  that  therehas  in  substance  here  been  an 
acceleration  of  a  succession  inasmuch  as  before  the 
execution  of  the  power  Lord  Wolmer  had  onl^  a 
remainder  after  a  life  interest,  and  upon  the  execution 
of  the  power  became  entitled  to  the  fee.  They  argued 
further  tiiat  a  succession  was  oreated  by  the  settle- 
ment, and  that  it  was  not  competent  for  Lord  Wolmer 
to  defeat  it,  so  as  to  avoid  paying  duty,  by  executing 
the  power  in  favour  of  himself.    On  the  question  ox 
the  rule  of  construction  to  be  applied  to  the  statute 
I  think  the  passage  cited  by  Mr.  Butcher  from  the 
judgment  of  Lord  Oaims  in  Partington  v.  AUomeu-' 
General,  L.  B.  4  H.  L.  100,  at  p.  122,  17  W.  B. 
H.  L.  Dig.   1,  is  important.     He  there  says:  "I 
am  not  at  all  sure  that,  in  a   case  of  this  kind 
—  a   fiscal   case  —  form   is   not   amply   sufficient ; 
because,  aa  I  understand  the  principle  of  all  fiscal 
legislation,  it  is  this.     If  the  person  sought  to  be 
taxed  comes  within  the  letter  of  the  law  he  must  be 
taxed,  however  great  the  hardship  may  appear  to  the 
judicial   mind  to   be.    On  the  other  hand,  if  the 
brown,  seeking  to  recover  the  tax,  cannot  bring  the 
subject  within  the  letter  of  the  law,  the  subject  is 
free,  however  apparently  within  the  spirit  of  the  law 
the  case  might  otherwise  apipear  to  be.     In  other 
words,  if  there  be  admissible,  in  any  statute,  what  is 
called  an  equitable    construction,  certainly  such  a 
construction  is  not  admissible  in  a  taxing  statute, 
where  you  can  simply  adhere  to  the  wozds  of  the 
statute."     Therefore,  if  the  drown  fail  to  bring  the 
case  within  the  words  of  the  statute,  interpreted 
according  to  tiieir  natural  meaning,  they  must  fail ; 
and  if  there  is  a  case  which  is  not  covered  by  the 
statute  so  interpreted  it  must  ba  cured^  bv  legislation, 
and  not  by  an  attempt  to  construe  it  oenevolentiy 
in  favour  of  the  Cbrown.    As  to  Lord  Wolmer  beiog  a 
party  to  destroyiog  the  succession  by  an  appointment 
to  himself,    tiie  teamed  counsel  did   not  seriously 
dispute   that  if  the  power   had  been  executed   in 
favour  of  a  stranger  uie  succession  would  have  been 
destroyed  and  no  duty  payable  (lee  In  re  WamerU 
BeUUd  Estatei,  29  W.  B.  726,  17  Ch.  D.  711,  per 
Jessel,  M.B.),  though  they  preferred  not  to  admit  it  in 
view  of  certain  observations  of  Lord  Hersdhell  in  Lord 
W6lverton*$  ooie,   nor  were  they  able  to  point  out 
anytiiing  in  tihe  wording  of  the  statute  which  sug- 
gested  that  a  different  result  must  follow  if  the 
appointment  was  in  favoai  of  one  of  the  appointors. 


Mr.  Yaughan  Hawkins  indeed  contended  tfasi  tii« 
power  vras  not  an  overriding  power,  but  was  rnllj 
intended  to  be  ancillary  to  the  carrying  into  effect  of 
the  provisions  of  the  settlement,  and  must,  tbsref on, 
be  construed,  as  far  as  I  understand  him,  as  bringing 
into  operation  at  an  earlier  date  the  succetsion  ot  the 
settlement  rather  than  as  substituting  for  it  a  new 
estate  oreated  by  the  execution  of  the  power.  Bat  it 
seems  to  me  that,  haviue  regard  to  the  undispnted 
law  as  to  estates  created  by  the  execution  of  powen, 
and  to  the  conditions  under  which  sucoeisioo  dotj 
becomes  payable  by  the  terms  of  the  15th  section,  u 
upon  an  acceleration  of  title  to  a  succession,  Ui 
argument  really  amounts  to  an  invitation  to  hb  to 
ignore  the  legal  effect  of  what  was  actually  done,  dr 
to  strain  the  words  of  the  statute  to  cover  somettdng 
that  does  not  fall  within  theoL  With  respect  to  the 
illustration  put  by  the  Attomey-Qeneral  of  an  eitalB 
limited  to  such  use  as  A.  and  B.  should  appoint,  and  is 
default  of  ap^intment  to  A.  for  Uf e,  remainder  to  B. 
in  fee,  and  ms  contention  thereon  that  it  wodU  U 
absurd  to  hold  that  tiiough  there  would  be  a  suooeMoa 
accelerated  if  A.  surrendered  his  interest  to  B., 
yet  that  there  would  be  no  acceleration  if  fiieT 
appointed  the  whole  to  B.  under  the  power,  I 
can  only  say  that  if  this  result  follows  logioslly  bm. 
the  wording  of  the  section  it  is  for  the  L^gulaton 
and  not  for  us  to  alter  it.  But,  however  that  may  be 
where  the  estates  that  can  be  created  under  the  power 
and  those  limited  in  default  of  appointment  are  co- 
extensive, that  is  not  this  case*  No  dealing  vitb 
their  interest  in  default  of  appointment  nnte  ths 
settlement  of  1888  by  Lord  Selbome  and  Lord  Wol- 
mer could  have  effected  that  which  was  brooght  into 
existence  by  the  appointment  under  the  power,  with 
the  consent  of  Lac^  Maud  Wolm<»r,  and  in  the  oaieof 
CharUon  v.  AUomey-Genmd^  27  W.  B.  921,  4  App^ 
Oas.  427,  at  pp.  444  and  447,  Lord  Selbome  btf 
himself  emphasized  this  distinction.  For  thcM 
reasons  I  think  this  appeal  must  be  allowed. 

SxiBLiNa  andMATHEW,  L.JJ.,  delivered  jadgnMoti 
to  the  same  effect. 

Appeal  allowed. 

Solicitors,  Longhoume^  8tev€na,ik  Powell;  8cii(Uor 
of  Inland  Revenue. 


Anneal  ^ 

(Collins,  M.B.,  and*  Stirling  and  |         Nov.  14, 1^ 
Mathew,  L.  JJ.)  ) 

Field  v,  Lonodbv  &  Son.  (a.) 

MaHer  and  servant — Employer^  Lidbih'ty^AcdM^ 
Compeneation — Arbitrfxtion — Question  ai  to  /wWifjf 
to  pay  compensation  or  amount  or  duraHon  thenof" 
Jurisdiction  of  arbitrator  -  CondUion  preceiadiih- 
Workmen's  Compensation  Aa,  1897  (60  *  61  Fi* 
c.  37),  s.  1,  sub-section  8. 

In  an  arbitration  under  the  Workmen's  Compesm^ 
Act,  1897,  it  is  a  condition  precedent  to  the  Jurisdu^ 
of  a  county  court  Judge  to  act  as  arbitrator  under  sedi^ 
1,  subsection  3,  of  the  Act,  that  a  question  should  hen 
arisen  between  the  parties  as  to  the  liability  topat/cof 
pensaUon  under  the  Act  or  as  to  the  amount  or  dur^^ 
of  such  compensation.  ^ 

A  workman  having  met  with  an  accident  arising  m 
of  and  in  the  course  qf  an  employment  wOhin  the  s^ 
of  the  Workmen's  Cimpensation  Act,  1897,  and  W 
thereby  incapacitated  for  work,  was^  from  a  fer^i'^ 

(a.)  Beported  byE.  G.  Stillwbll,  Esq.,  Bentt^ 

at-Law. 
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afUr  the  accident,  regtUarly  paid  hy  hU  emplayere  weekly 
eume  of  thefuU  amount  that  eowd  he  recovered  under 
the  Ac^viz  ,  fifty  per  cent,  of  hie  average  weMy  earn- 
inge,  and  ihie  they  promieed  to  continue  to  do  during  hie 
incapacity, 

SM,  on  the  workman  taking  arbitration  proceedings 
under  the  Act,  that  the  county  court  judge  had  nojurie- 
diction  to  hear  the  oaee,  as  no  question  within  the  mean' 
ing  of  section  1,  suh~seGtUm  3,  had  arisen  between  the 
forties. 

This  was  an  appeal  from  an  award  of  the  judge  of 
ibe  Sheffield  Oounty  Court  in  an  arbitration  nnder 
the  Workmen's  Oompentation  Aot,  1897. 

On  the  29th  of  October,  1900,  the  applicant,  who 
was  in  the  employment  of  the  present  appellants 
within  the  meaning  of  the  Workmen's  Compensation 
Act,  1897,  snstained  personal  injury  by  an  accident 
seising  oat  of  and  in  the  course  of  such  employment. 

At  the  time  of  the  accident  the  a^lioant's  averaffe 
weekly  wages  were  thirty  shillings.  Frcun  a  fortnight 
after  the  accident  the  employers  made  regular  weekly 
payments  to  the  applicaot  of  fifteen  shmings,  being 
50  per  cent,  of  his  average  weekly  earnings. 

On  the  10th  of  Ainril,  1901,  the  employers  received 
from  a  sc^citor  acting  on  behalf  of  the  applicant  a 
letter  containing,  inter  dUa,  as  follows:  ''My  dient 
is  still  unable  to  follow  any  employment,  and  I  shall 
be  glad  to  hear  from  you  with  regard  to  any  offer  of 
letuement  of  the  matter.  Please  treat  this  letter  as 
notice  of  my  client's  accident  and  daim  to  compensa- 
ticn  under  the  Workmen's  Compensation  Act,  1897." 
To  this  letter  the  employers  replied  on  the  12th  of 
April,  1901,  stating  that  &ey  would  be  pleased  if  the 
daim  could  be  finally  diiposed  of,  ana  that  bavins 
legsrd  to  the  payments  already  made  they  desired 
to  know  what  would  be  accepted  in  lieu  of  further 
sUowances  and  they  would  consider  the  same. 

Further  oorrespondence  passed  between  the  parties. 
On  the  17th  of  April  the  applicant's  solicitor  wrote 
that  the  applicant  would  be  willing  to  take  £75  with 
£6  5s.  for  the  solicitor's  costs  in  settlement  of  the 
matter.  On  the  19th  of  Afoil  the  employers  replied 
that  having  regard  to  the  allowances  already  made 
they  could  not  agree  to  pay  so  large  a  sum,  and  that 
they  would  arrange  for  a  medical  examination  and 
would  continne  weekly  payments  during  incapacity. 

On  the  24th  of  April  a  request  for  arbitration  was 
filed  in  the  county  court  on  the  applicants'  behalf,  a 
copy  of  which  was  served  on  the  employers.  The 
amount  claimed  ae  compensation  was  fifteen  shillings 
per  week  during  incapacity. 

At  this  time  the  employers  were  still  paying  the 
q^ioant  fifteen  shillings  a  week. 

On  the  25th  of  April  the  employers  wrote  to  the 
applicant's  solicitor  as  follows :  **  We  have  now 
leottTed  a  medical  report  upon  this  man's  condition, 
and  learn  that,  while  he  has  recovered  from  the 
effects  of  the  fractured  skull,  his  right  leff  is  still 
weak.  He  will  no  doubt  be  ready  for  fuU  work  in 
three  months'  time.  Up  to  the  present  nearly  £20 
allowances  have  been  paid  him,  and  we  sug^t  that 
a  further  sum  of  £15,  £5  5s.  ^our  costs,  will  fairly 
meet  this  case.  Thu  we  are  willing  to  pay  provided 
that  the  matter  can  be  ended  forthwith." 

On  the  26th  of  April  the  applicant's  solicitor 
replied  that  his  client  would  not  accept  the  offer,  and 
he  suggested  that  the  empl^ers  should  make  an  offer 
of  £50,  and  £5  5s«  costs.  l!he  employers  replied  that 
thev  were  unable  to  ofifor  so  much. 

On  the  30th  of  April>  1901,  the  employers  wrote 
expiesimg  their  surprise  that  having  regard  to  the 
perious  coirespondenoe  the  reference  should  have 
been  filed,  and  they  stated  that  they  were  quite 
prepared  to    have  a  memiorandum   (see   clause  8, 


Schedule  11.)  filed,  but  reminded  the  applicant's 
solicitor  that  an  effective  agreement  to  pi^  the 
apidicant  compensation  under  the  terms  and  pro- 
visions of  the  Act  was  in  force,  and  they  suggested 
that  the  reference  should  be  withdrawn. 

On  the  2Lst  of  May,  1901,  the  employers  by  their 
answer  to  the  request  for  arbitration  stated  that  the 
applicant  was  not  entiUed  to  an  award  upon  the 
ground  that  at  the  date  of  the  filing  of  the  request  for 
arbitration  no  question  had  arisen  as  to  the  liability 
to  pay  compensation  imder  the  Act  or  as  to  whether 
the  employment  was  one  to  which  the  Act  applied  or 
as  to  the  land  or  duraticm  of  the  compeosation  under 
the  Act  In  the  alternative  they  stated  that  [all 
questicms  between  the  parties  had  been  settled  hy 
agreement  prior  to  the  date  of  the  request  for  arbitra- 
tion. 

On  the  29th  of  May,  1901,  at  the  hearing  before  his 
Honour  Judge  Waddy,  K.C.,  the  applicant  was  the 
only  witness  called,  and  he  said  that  there  had  been 
no  agreement  to  settle  the  matter  either  bj  a  lump 
sum  or  a  weekly  payment ;  that  he  had  received  from 
the  employers  a  zortniffht  after  the  accident  until  the 
9th  of  April  fifteen  shmings  per  week ;  and  that  they 
never  eitner  disputed  or  admitted  liabili^. 

On  bdialf  of  the  employers  it  was  submitted  that 
there  was  no  question  to  arbitrate  upon  inasmuch  as 
the  applicant  had  been  regularly  and  fully  paid  ever 
since  ue  accident 

The  leunMd  county  court  judge  was  of  opinion  that 
the  applicant  was  entitled  to  an  award,  and  to  have 
the  same  recorded  in  his  favour,  and  on  the  6th  day 
of  June,  1891,  after  having  considered  the  matter,  he 
made  his  award  by  which  uie  applicant  was  to  receive 
fifteen  shUlings  a  week  during  incapacity. 

From  this  decision  the  employers  now  appealed. 

Manisty,  K.C.  {H.  W.  W.  Wtlber force  with  him), 
for  the  appellants. — The  judge  had  no  jurisdiction  to 
make  the  award  as  no  question  has  arisen  within  the 
meaning  of  sub- section  3  of  section  1  of  the  Work- 
men's Compensation  Act,  1897.  A  county  court 
judge  has  no  jurisdiction  under  that  provision  to 
entertain  an  application  for  arbitration  under  the  Act 
and  to  make  an  award  thereon  unless — ^firstly,  a 
"  question  arises  "  as  to,  either,  '<  the  liability  to  pay 
compensation  under  this  Act "  or  as  to  the  amoimt 
or  duration  of  compensation  under  this  Act;  or, 
secondly,  unless  tiie  question  is  "not  settied  by 
agreement"  Jn  this  case  tiiere  was  no  such  question. 
The  judge  was  wrong  in  holding  that  any  such 
question  nad  arisen,  and  there  was  no  evidence  to 
support  such  finding.  The  employers  never  disputed 
their  liability  to  pay  compensation  or  as  to  the 
amount  thereof  or  that  it  should  be  paid  during  the 
incapacity  of  the  applicant.  The  employers  ought 
not  therefore  to  have  these  arbitration  prooeedin^ 
thrust  upon  them.  Bvenif  any  "question"  withm 
the  meaning  of  sub-section  3  ever  arose  between  the 
parties  it  should  be  inferred  upon  the  facts  and  the 
correspondence  that  such  question  was  setUed  by 
agreement ;  there  was  no  evidence  upon  which  the 
judge  could  find  that  such  question  had  not  been 
settled.  The  employers  offered  to  have  a  memor- 
andum recorded  under  dause  8  of  Schedule  II.  of 
tiie  Act  which  would  have  been  enforceable  as  a 
coimty  court  judgment  and  this  would  have  fully 
secured  the  applicant  and  saved  the  employers  aU 
the  expense  of  an  arbitration. 

Danckwerts,  K.C.  (Arthur  Sims  with  him),  for  the 
respondent — ^The  juoge  had  joriadiction  to  make  the 
award.  As  soon  as  the  workman  filed  lus  request  for 
arbitration  tiiere  was  a  question  arising  within  the 
meaning  of  section  1,  sub-section  3,  between  the 
parties,  and  he  was  entitled  to  have  his  daim  settled 
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hy  arbitration.  It  was  neoessary  for  his  own  pro- 
tection that  the  applicant  shonld  take  arbitration 
proceedinffs,  because  after  the  lapse  of  six  months 
from  the  date  of  the  accident  the  employers,  although 
thev  had  made  the  weekly  payments,  might  say  thftt 
a  ckim  for  compensation  was  out  of  time :  Rendell  y. 
HiWi  Dry  Docks  and  Engineering  Co,,  48  W.  E.  530, 
[1900]  2  Q.  B.  245.  There  was  no  agreement  between 
the  parties,  and  so  there  wiem  nothing  of  which  a 
memorandmn  could  be  registered  under  section  8  of 
Schedule  IL  The  employers  were  not  prejudiced  by 
the  fact  that  the  workman  took  arbitration  pro- 
ceedings, for  they  might  haye  ayoided  further  costs 
Vy  filiog  a  notice  that  they  submitted  to  an  award 
under  rule  18  (1)  of  the  Worlmien's  Compensation 
Bulev,  1898,  and  there  would  haye  been  an  end  of  the 
question ;  but  this  was  not  done.  The  point  that  there 
was  an  agreement  was  neyer  taken  at  the  trial,  and 
the  appellants  are  not  entitled  now  to  raise  it. 

Manisty,  K^C,  was  not  called  upon  to  reply. 

Golliks,  M.B. — I  am  of  opinion  that  this  appeal 
should  be  allowed.  In  this  case  a  workman  sustained 
personal  injury  by  an  accident  in  the  course  of  an 
employment  to  which  the  Workmen's  Compensation 
Act,  1897,  applies.  Thereupon  the  workman's  em- 
ployers, a  fortnight  after  the  accident,  began  to  pay 
him  one-half  his  weekly  wages — that  is  to  say,  the 
maTJmum  amount  he  could  possibly  obtain  under  the 
statute  by  way  of  compensation  in  such  circumstances. 
The  emplorers  continued  to  make  these  payments  for 
a  period  of  between  fiye  and  six  months,  when  a  letter 
was  written  to  them  stating  that  the  workman  claimed 
compensation  imder  the  Act.  Correspondence  followed 
for  some  time,  and  then  a  request  on  behalf  of  the 
workman  for  arbitration  was  filed,  and  a  copy  was 
senred  upon  the  employers,  and  they  filed  an  answer, 
and  the  matter  in  due  course  came  before  the  county 
court  judge,  when  the  point  was  raised  that  there  was 
no  question  between  the  parties  for  arbitration,  and 
that,  therefore,  the  coimty  court  judge  had  no  juris- 
diction to  hear  the  case.  The  point  raised  arises 
under  section  1,  sub-section  3,  of  the  Workmen's  Com- 
pensation Act,  1897,  which  proyides  that  « if  any 
question  arises  in  any  procedings  imder  this  Act  as  to 
the  liability  to  pay  compensation  under  this  Act  •  .  . 
or  as  to  the  amount  or  duration  of  compensation 
under  this  Act,  the  question,  if  not  settled  by 
agreement,  shall  ...  be  settled  by  arlntration  in 
accordance  with  the  second  schedule  to  this  Act," 

It  is  thus,  by  the  terms  of  this  sub-section,  made 
a  condition  precedent  to  the  right  to  proceed  to 
arbitration  that,  first  of  all,  there  must  be  a 
*<  question  "  arising,  and  secondly,  the  further  con- 
dition that  that  ''quf'stion"  has.  not  been  ''settled 
by  agreement."  If  there  bs  a*  *'  question,"  and  if 
that  ''question"  be  "settled  by  agreement,"  then 
the  jurisdiction  of  the  county  court  judge  under  this 
proyision  is  ousted.  In  the  present  case  it  was  con- 
tended before  the  county  court  judge  that  there  was 
no  question  arising  between  the  parties,  and  therefore 
that  there  was  no  subject-matter  for  arbitration.  I 
think  that  contention  was  well  founded.  It  seems  to 
me  that,  upon  the  admitted  facts  of  the  case,  no 
"question"  eyer  did  arise  between  the  parties, 
because  on  the  workman  sustaining  the  injury  the 
employers  paid  him  weekly  idl  that  he  could  possibly 
obtain  hy  way  of  compensation  under  the  Act.  No 
question  or  ditpute  was  raised  on  the  part  of  the 
workman  or  of  the  employers.  I  think,  therefore, 
that  no  point  really  arises  for  discussion  as  to 
whether  the  question  had  been  settled  by  agreement 
to  pay  compensation,  because  there  neyer  was  any 
question  arising  between  the  parties,  though  I  think 
there  was  a  dear  agreement  between  the  parties. 


In  dause  8  of  Schedule  II.  to  the  Act  there  is  a 
proyision  whereby  the  workman  who  is  not  content 
to  rest  upon  the  fact  that  there  is  no  dispute  between 
the  employer  and  himself,  but  desires  that  tiiece 
should  be  a  memorandum  of  the  position  of  afliaizi 
between  them  may  haye  such  a  memorandum  recorded 
in  the  county  court  Haying  regard  to  the  fact  thst 
the  Act  was  designed  to  giye  to  tue  injured  workman, 
who  falls  within  its  scope,  compensation  with  as  little 
expense  as  possible  the  terms  of  this  proyision  are 
important,  let  us  consider  what  was  the  position  of 
the  parties,  while  the  employers  were  paying  to  the 
workman  15s.  a  week,  the  maximum  amount  he  oonld 
be  entitled  to,  there  being  no  question  raised  by  them 
as  to  Uieir  liability,  or  as  to  the  amount  or  duration 
of  compensation.  I  will  assume,  for  the  puipon, 
that  there  was  no  binding  agreement  by  the  employen 
to  pay  compensation.  Suppose  the  workman  were  to 
propose  to  send  in  a  memorandum  of  an  agree- 
ment to  be  recorded  in  the  county  court,  and 
the  employers  were  to  refuse  to  agree  to  ihSm, 
alleging  that  there  was  no  agreement,^  then 
it  appears  to  me  there  would  haye  been  a  dispate, 
and  a  question  would  haye  arisen  which  the  workman 
would  haye  been  entitled  to  haye  had  settled  ta^ 
arbitration  under  the  Act.  On  the  other  hand,  if 
the  parties  were  really  treating  the  practice  of 
mnVing  these  weekly  payments  as  an  agreement  to 
pay  compeniation,  then  the  employers  would,  ^  of 
course,  haye  consented  to  the  memorandum  being 
recorded,  which  would  haye  been  done  without  any 
expense  bdng  incurred.  That  being  so,  was  the 
workman  justified  in  taking  proceedings  for  arbitra- 
tion ?  In  my  opinion  he  clearly  was  not.  I  flunk 
that  to  hold  that  he  was  justified  would  be  in  eflSaot 
to  inyite  the  parties  to  incur  unnecessary  expeoMS 
which  it  WM  the  policy  of  the  Legislature  to  preyent. 
But  apart  from  that  I  think  that  the  workman  had 
no  right  to  go  to  arbitration,  because  there  was  no 
question  arising  or  dispute   existing   between    the 

garties  at  the  time  the  request  for  arbitration  was 
led.  The  filing  of  the  request  for  arbitration  did 
not  create  a  question  or  dispute,  because,  according  to 
the  terms  of  section  1,  sub-section  3,  of  the  Act,  the 
question  whidi  is  to  be  settled  by  arbitration  most 
be  a  question  either  as  to  liability  to  pay  oompenaa- 
tipu,  or  as  to  the  amount  or  duration  of  the  com- 
pensation.   In  this  case  no  such  question  arose. 

Alternatiyely  it  has  been  contended  on  behalf  of 
the  employers  that  if  there  were  any  question  between 
the  parties  it  was  settled  by  agreement,  and  that  the 
jurisdiction  of  the  county  court  judge  had  been  ousted, 
it  being  only  in  the  eyent  of  the  question  not  haying 
been  settled  by  agreement  that  recourse  can  be  had  to 
arbitration.  I  do  not  think  it  is  necessary  to  decide 
that  point.  If  it  were  necessary  I  should  be  ol 
opinion,  haying  regard  to  the  correspondence  and  the 
conduct  of  the  parties,  particularly  tbat  of  the 
employers  in  haying  a  medical  examination  of  the 
workman  under  Sdiedule  I.,  s.  11,  which  amounts,  as 
it  seems  to  me,  to  a  clear  admission  on  their  part  of 
their  liability,  and  the  submission  of  the  workman  to 
that  examination,  that  there  was  condusiye  eridenoe 
of  an  agreement  between  the  parties.  But  in  the 
present  case  it  is  not  necessary  to  dedde  whether 
there  was  an  agreement  or  whether  the  county  court 
judge  was  entitted  to  treat  it  as  an  op<»n  question.  I 
rest  my  jadgmf>nt  in  this  case  upon  the  ground  that 
no  question  within  the  meaninff  of  section  1,  sub- 
section 3,  of  the  Act  had  arisen  between  the  partaea, 
and  that  the  existence  of  such  a  question  is  a  condition 
precedent  to  the  right  toinyoke  the  jurisdiction  of  the 
county  coiurt  judge  to  arbitrate  between  the  partiest 

STntimo,  L.J.--I  am  of  the  same  opinion.    At  the 
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Fuld  v.  LoNca>Kf  &  Soir.^Lf  bx  Jomu. 
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heatiog  beloie  the  oonn^  ooort  judge  it  wu  eufamitted 
oo  the  pert  of  the  employen  that  there  wai  no 
qiiaifeioli  for  the  judge  to  erbitrate  upon,  and  the 
aHegatioii  that  there  was  no  question  to  arhitmte 
upon  was  not  deoied  by  ooonsei  on  behalf  of  the 
workman,  bat  it  was  Bobmitted  on  his  behalf  that 
hs  neivertheleis,  was  entitled  to  have  a  formal 
finding  recorded  in  his  favour.  The  qoestion  therefore 
arises  whether  the  oovmty  ooort  judge  was  right  in 
proceeding  to  hear  the  case  and  make  an  award. 
It  seems  to  me  that,  having  regard  to  the  words  in 
section  1,  sub-section  3,  of  the  Act,  it  is  a  condition 
precedent  to  the  jurisdiction  of  the  county  court 
jodge  to  arbitrate  that  there  should  be  such  a 
question  arising  as  is  indicated  by  those  word«.  I 
cannot  agree  with  the  contention  tliat  the  moment 
a  request  for  arbitration  is  made  a  "  question  **  is 
necemurily  raised.  The  words  of  sub-section  3  show 
that  there  may  be  proceedings  without  any  quertion 
having  arisen*  Proceedings  begin  when  notice  of 
the  accident  and  of  a  claim  is  given.  It  is, 
however,  contended  that  the  workman  is  entitled  to 
go  on  and  have  resort  to  proceedings  which  were 
only  intended  as  a  mode  of  solving  difficulties  where 
a  question  arises  during  the  proceedings  either  as 
to  the  lability  to  pay  compensation  or  as  to 
the  amount  or  duration  of  compensation.  The 
OQErespondenoe,  in  my  opinion,  clearly  shows  that 
the  liability  to  pay  compensation  was  admitted,  and 
by  the  letter  of  the  19th  of  i^ril  the  employen 
offered  to  oontinue  payment  weekly  to  the  workman 
of  half  the  amount  of  his  wages  during  the  period 
of  his  incapacity.  Therefore  all  the  points  are 
covered  whiEoh  are  involved  in  the  sub-section* 
Tbu  being  so,  the  county  court  jud^  ou^ht,  in  my 
opinion,  to  have  held  that  he  had  no  luriftdiction. 

I  desire  to  add  tliat  the  Workmen's  Oompensstion 
Act  was  intaided  for  the  benefit  of  workmen,  and  not 
te  tiiat  of  the  legal  profession,  and  I  do  not  think  we 
ought,  miless  aotoaUy  compelled  hy  the  language 
usM,  to  put  such  a  construction  upon  it  as  to  convert 
it  into  a  perennial  source  of  liti|^tion  and  needless 


Mathxw,  Ij.J. — I  am  entirely  of  the  seme  opinion, 
snd  partionlarly  I  agree  with  the  last  observations  of 
my  brother  Stirlinir.  The  grounds  on  which  I  rest 
my  judgment  in  tiiis  case  are  short  and  simple. 
Looking  at  section  1,  sub-section  3,  of  the  Act  we 
ssoertain  the  conditions  under  which  the  arbitrator's 
jnriadiotion  arises,  and  we  have  to  ask  ourselves 
whether  thoee  conditions  existed  in  the  preeent  esse. 
In  my  opinion  it  is  clear  that  they  did  not  exist,  and 
.thai  no  suoh  question  as  is  mentioned^in  the  sub- 
section aroae.  It  seems  to  me  impossible  to  say  that 
there  was  no  agreement  here,  and  I  think  the  county 
court  judge  dearly  ought  to  have  held,  if  necessary, 
that  there  was  an  agreement ;  but  apart  from  that,  it 
is  quite  snfEksient  for  the  purpose  of  aedding  the  case 
to  say  that  the  learned  juoge's  jurisdiction  was  ousted, 
inasmuch  as  there  was  not  before  him  any  question 
such  as  is  contemplated  by  sub-section  3.  I  agree 
that  the  appeal  should  be  aUowed. 

Appeal  Mowed, 

SoUdtorB  for  the  appeDants,  Sieadman  <fe  Van  Fraagh, 
lor  Afihvr  Need,  Sheffidd. 


for  the  respondent,  Hahe,  Trutiram,  & 
Co.,  for  A,  Muir  Wihan,  Sheffidd. 


Sili^  CCotttt  of  3wtm. 


■■>] 


Nov.  6. 


Chan.  Div. 
(Buckley,  J. 

In  re  JoNBS. 
Elgood  v.  Jonxs. 
In  re  Jones. 
Elgood  v.  Kindbbslby.  (a.) 

Adminietration — OoeM  of  administratum — Real  and 
personal  estate  —  Apporticnment  of  costs  —  Land 
Transfer  Act,  1897  (60  <fc  61  Vict.  c.  65),  s.  2,  sub- 
section 3. 

T?ie  rule  that  the  general  costs  of  an  administration 
action  are  home  by  the  personal  estate,  and  that  the  costs 
are  borne  by  the  real  estate  only  so  far  as  they  Jiave 
been  increased  by  ihe  administration  of  the  real  estate, 
remains  unaltered  by  t?ie  Land  Transfer  Act,  1897. 

Further  consideration. 

The  above-named  testatrix  died  in  March,  1899, 
intestate  as  regards  her  renduary  estate,  and  the 
plaintiff  in  the  above  actions  had  obtained  letters  of 
administration  with  the  will  annexed  to  the  estate. 

The  actions  were  for  the  administration  of  the  real 
and  personal  estate,  one  being  brought  against  one  of 
the  next-of-kin  only,  the  other  against  that  defendant 
and  tiie  co-heiresses  of  the  testatrix  also;  and  the 
two  actions  had  been  consobdated  by  order.  His 
lordship  treated  them  as  one  action. 

A  question  arose  upon  the  minutes  as  to  how  the 
costs,  charges,  and  expenses  of  the  plaintiff  rdating 
to  the  administration  of  the  estate  should  be  appor- 
tioned between  the  real  and  personal  estate. 

R.  J.  Parker,  for  the  plaintiff. 

Mitchell,  for  one  of  the  co-hdresses. — ^The  rule  is 
settied  that  the  personal  estate  bears  the  general 
costs  of  adminiitration,  and  that  the  real  estate  bears 
them  only  as  far  as  they  have  been  increased  by 
the  administration  of  it :  Patching  v.  Bamett,  61 
L.  J.  Ch.  74,  30  W.  B.  Dig.  54 ;  In  re  Middleton, 
Thompson  v.  Harris,  30  W.  B.  293,  19  Oh.  D.  552 ;  In 
re  Boper,  39  W.  B.  101,  45  Gh.  D.  126. 


Edward  Ford,  for  the  other  co-heiress,  supported 
this  view. 

C,  E.  Bovill,  for  some  of  the  next-of-kin. — ^The 
cases  dted  were  before  the  Land  Transfer  Act,  1897. 
Since  that  Act  the  real  estate  vests  in  the 
administrator,  and  cannot  be  dealt  with  except  by 
means  of  a  grant  of  letters  of  administration  (see 
leotions  1  and  2),  and  now  these  costs  should  be  borne 
by  the  real  and  personal  estates  according  to  their 
respective  amounto. 

BxjOKLEY,  J. — The  rule  laid  down  in  the  cases  of 
Patching  v.  Bamett  and  In  re  Middleton  was  the 
established  practice  of  the  court  up  to  the  Land 
Transfer  AcC  1897.  It  is  said  that  tbe  Act  has  made 
a  difference  in  this  practice,  and  that  now  the  costs  of 
an  adminiBtration  action  should  be  borne  by  the 
realty  and  the  personalty  rateably.  The  caie  falls 
withm  section  2,  sub- section  3,  of  the  Act.  But  by 
the  proviso  of  that  sub-section  it  shall  not  **  alter  or 
affect  tbe  order  in  which  real  and  personal  assets 
respectivdy  are  now  applicable  in  or  towards  the 
payment  of  funeral  and  testamentary  expenses,"  and 
consequentiy  the  above  rule  of  practice  remains  as 
before.  The  penonal  estste  wiU  bear  the  general 
costs  of  the  administration  and  the  real  estate  only 
the  costs  so  far  as  they  have  increased  by  it. 

Solidtors,  ArhcoU,  Cockell,  &  Chadwick;  Blyth, 
Button,  Hartley,  &  Blyth  ;  Lawrence,  Chraham,  ^  Co. 

(a.)  Beported  by  NBvnJA  Tebbtttt,  Bsq.,  Bar- 

rister-at-Law. 
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High  Ck)X7BT. 


GBXTTEL  V,  BAFP8.^MAYHXW  v.  SlTTTOir. 


High  Oou&t. 


] 


Nov.  18. 


K.  B.  Diy. 

(Lord  Alyentone,  L.O.J.,  and 

Darling  and  Ghannell,  JJ.) 

Getttel  v.  Baffs.  (a.) 

Local  government —  Tramway — Bye^law —  Validity, 

A  tramway  company,  in  a  town  where  the  Town 
Felice  Clauaea  Act,  1847,  waa  in  operation,  made  the 
following  bye-law:  ** No  person  shall  swear  or  use 
obscene  or  offensive  language  whUst  in  or  upon  any 
carriage" 

Held,  that  tJie  bye-law  vhju  not  invalid  because  it  did 
not  contain  the  words  **to  the  annoyance  of  t?ie  pas- 
sengers "  ;  and  that  a  local  authority  has  the  power  of 
defining  what  shall  be  deemed  a  nuisance  under  particular 
drctmkanceSf  and  can  deal  with  such  by  means  of  a  bye- 
law, 

Erofle  t7.  JohnBon,  46  W.  B,  630,  [1898]  2  Q.  B.  91, 
foUowed. 

Stridkland  v.  HayesI  44  W.  B.  398,  [1896]  1  Q.  B, 
290,  distinguished. 

Speoial  oaae. 

This  was  an  appeal  from  a  decision  of  the  justices 
of  Bristol,  who  had  dismissed  aa  information  cnamng 
the  respondent  with  the  breach  of  a  bye-law  made  in 
porsaanoe  d  tiie  Tramways  Act,  1870. 

The  bye-laws  were  duLy  made,  allowed,  and  pub- 
lished in  1877,  and  were  proved  and  put  in  evicbnoe 
before  the  justices. 

No.  6  was  as  follows :  *'  No  person  shall  swear  or 
use  obscene  or  offensive  language  whilst  in  or  upon 
any  carriage,  or  commit  any  nuisance  in  or  upon  or 
against  any  carriage,  or  interfere  with  the  comfort  of 
any  passenger." 

It  was  proved  hy  the  conductor  of  the  tramway 
company  tnat  on  the  29th  of  July  last,  when  his  tram- 
car  was  near  Ashton  Gate,  the  respondent  got  on  the 
carriage,  and  when  asked  for  his  fare  uttered  the 
words  complained  of.  The  tittering  of  the  words  was 
not  disputed.  The  conductor  idso  proved  tibat  there 
were  two  other  passengers  on  the  car  on  the  front 
seat  who  did  not  hear  the  words,  and  who  made  no 
complaint. 

The  justices  found  as  a  fact  (so  far  as  it  was  a 
matter  of  fact)  and  as  a  matter  of  law  (so  far  as  it 
was  a  matter  of  law)  that  tiie  words  were  obscene, 
and  were  actually  "  offensive  langua^"  considering 
to  whom  they  were  spoken.  The  justices  came  to  the 
conclusion  that  they  were  bound  by  the  decision  in 
Strickland  v.  Hayes,  44  W.  B.  398,  [1896]  1  a  B. 
290,  and  as  no  such  words  as  ''  to  ^e  annoyance  of 
passengers  "  were  embodied  in  the  bye-law,  it  should 
for  that  reason  be  held  uUra  vires.  Section  46  of  the 
Tramways  Act,  1870,  enacts,  inter  alia,  that  bye-laws 
must  not  be  repugnant  to  the  general  law,  whereas 
this  bye-law  was  repugnant  to  the  Towns  PoUoe 
Olauses  Act,  1847,  s.  28,  which  was  in  operation  in 
Bristol,  and  which  forbids  the  use  of  obscene  or  pro- 
fane language  to  the  annoyance  of  fellow  passengers. 
It  was  contended  by  the  appellant  that  the  statute 
of  1847  did  not  cover  the  same  state  of  facts  as  the 
bye-law,  and  that  the  latter  was,  therefore,  not  re- 
pugnant to  the  former. 

Macmorran,  K.C,  and  H,  H,  Gregory,  for  the 
appellant. 

F»  P.  M.  Schiller,  for  the  respondent. 

Lord  Alybbstonb,  L.GiJi,  in  giving  judgment, 
" :  I  think  that  the  magistrates  ought  to  have  held 
the  bye-law  valid,  and  have  convicted  the  respondent. 

(a.)  Beported  by  Ebskinb  Bszd,  Esq.,  Barrister- 

at-Law. 


If  Strickland  v.  Hayes  is  to  be  read  as  deciding  mora 
than  thia — ^that  a  bye-law  osnnot  make  the  same 
offence  which  has  been  dealt  with  by  a  public  Act  a 
different  offence— I  doubt  if  it  is  now  law.  Certainly 
Kruse  v.  Johnson,  46  W.  B.  630,  [1898]  2  Q.  B.  91, 
which  was  decided  before  a  specially-constitated 
Divisional  Court,  recognized  the  right  of  the  authority 
to  define  what  shall  be  a  nuisance  in  particular  cir- 
cumstances. I  think  the  argument  of  the  appellant 
was  right,  that  the  Town  Police  Clauses  Act,  1847, 
was  not  dealing  with  the  case  of  a  loosl  authority 
making  b^e-laws,  and  therefore  the  bye-law  we  are 
now  considering  cannot  be  held  repugnant  to  any 
enactment  made  under  that  statute. 

For  these  reasons  the  case  must  go  back  to  the 
magistrates  to  be  reheard. 

Dablhtg  and  OnAmnsLL,  JJ.,  delivered  judgment 
to  a  like  effect. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Thos.  White  A  Sena,  for 
Stanly,  Wasbrough,  A  Doggett,  BristoL 

Solicitors  for  the  respondent.  Hare  &  Co.,  for  E,  J, 
Watson,  Bristol. 


E.  B.  Div. 

(Lord  Aiverstone,  L.C.J.,  and 

Darling  and  Channell,  JJ.) 


Nov.  9. 


Mayhew  v,  StTTroN.  (a.) 


Highway — Locomotive — Motor-ca^  —  Eoooesiive  speed — 
Driven  **tothe  common  danger  of  passengers  " — Loeo' 
motives  on  Highways  Act,  1896  (59  &  60  VieU  c  86)9 
s.  4 — Light  Locomotives  on  Highwa/ys  Order ^  1896, 
Art.  IV.,  s.  1. 

Article  IV.,  s.  1,  of  the  Light  Locomotives  on  High" 
ways  Order,  1896,  provides  that  a  person  shaU  not  drive 
a  light  locomotive  on  a  highway  at  any  greater  speed  than 
is  reasonable  and  proper,  having  regard  to  ihe  traffic  on 
the  highway. 

The  appellant  drove  a  motor-car  at  a  high  rate  of 
speed  through  a  village.  The  justices  convicted  the  appd^ 
lant  under  the  above  section  of  t?ie  order,  on  the  ground 
that  the  speed  was  '*  to  the  common  danger  of  the 
passengers  "  using  the  road,  although  there  was  no  evidence 
that  anybody  toas  on  the  road  at  the  time  in  question. 

Held,  that  the  justices  were  right  in  convicting  the 
appellant. 

Appeal  by  Mark  Mayhew  from  a  conviction  by  the 
justices  sitting  at  Iver,  Buckinghamihire. 

The  conviction  was  imder  the  light  Locomotivea 
on  Highways  Order,  1896,  which  was  made  Ij  the 
Local  Qovernment  Board  under  section  4  of  ihe 
Locomotives  on  Highways  Act,  1896  (59  &  60 
Yict.  c  36),  which  provided  that  no  light  locomotive 
should  be  driven  <*to  the  common  danger  of 
passengers." 

!nie  appellant  was  summoned  under  this  provisKm. 
and  at  uie  hearing  of  the  charge  it  was  proved  that 
he  was  at  seven  o'clock  on  a  Sunday  momtng  drivin^^ 
a  locomotive  along  the  highway  at  a  tremendona 
pace.  It  was  also  proved  that  ne  did  not  pull  up 
within  sixty  yards.  No  evidence,  however,  waa 
given  that  there  were  any  passengers  on  the  road  at 
the  time  he  was  so  driving. 

(a.)  Beported  hy  Bbskikb  Bud,  Esq.,  Baxrister- 

at-Law* 


V«LIi. 
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Mathew  v.  Sutton. — Boswobthiok  v.  Boswobthiok. 


HlQH  Goxtbt. 


The  magiirtntes  oonyicted  the  appellaot,  bat 
itated  a  case  in  which  they  set  out  that  the  inf  orma- 
tion  charged  that  on  the  28th  of  April  last,  the 
appellant,  bein^  a  penon  driying  a  li^t  looomotiFe 
on  a  highway  in  the  pazish  of  DenluLin,  called  the 
Qzford-Toad»  nnlawfnlly  drove  his  motor-car  to  the 
oommon  duiger  of  puaengen  contrary  to  the 
Looomotiyee  on  Hiffhwaya^  Act  Polioe-conBtable 
Payne  stated  at  the  hearing  that  he  saw  ^e  motor- 
oar  coming  down  Bed-hill  at  a  terrific  pace.  He 
walked  into  the  centre  of  the  road  and  held  np  both 
aims  and  that  although  the  driyer  conld  see  him 
some  340  yards  from  where  he  stood  he  did  not  stop 
until  he  had  pasted  him  some  60  yards.  No  forther 
eyidence  was  given  for  the  proeecation»  and  on 
behalf  of  the  appellant  it  was  contended  that,  in  the 
absence  of  aflmnatiye  evidence  that  at  the  time  in 
question  there  were  passengers  on  the  highway  who 
were  endangered  by  reason  of  the  speed  at  which  the 
motor-car  was  being  driven  the  ofranoe  charged  was 
not  made  out.  The  justices  convicted  the  appellant, 
and  fined  him  10s.  ana  8s.  6d.  costs. 

Soger  Wailace,  K,C»  and  Fleming.— Thet^  can  be  no 
breach  of  the  Order  imless  the  motor-car  was  so  driven 
as  to  be  a  danger  to  passengers.  There  could  be  no 
danger  to  passengers  unless  there  were  passengers  on 
the  highway  at  the  time  when  the  mot<Nr-car  was 
driven  alona  it.  The  prosecution  to  prove  thdr  case 
most  show  that  there  were  passengers  on  the  highway 
at  the  time,  and^  that  they  were  endangered.  Here 
there  was  no  evidence  that  there  was  anyone  about 
this  Sunday  morning  except  the  police-constable,  and 
as  he  was  not  endangered  the  case  for  the  prosecution 
fails. 

They  dted  atineon  v.  Browning,  14  W.  B.  395,  36 
L.  J.  M.  G.  162 ;  Bill  v.  Somerset,  61  J.  P.  742 ;  Smith 
V.  Boon,  49  W.  B.  480,  17  Times  L.  B.  472. 

No  one  appeared  for  the  respondent. 

Lord  Alybbstone,  L.O.J.— It  has  been  held  in 
8mUh  v.   Boon  that  under  the  first  pBurt  of   this 
regoktion  order  of  1896,  Art.  lY.,  s.  1,  it  was  not 
neoeesary  to  prove  that  any  other  veMdle  was  in  motion 
at  the  moment,  and  that  the  justices  could  properly 
convict  having  regard  to  the  traJftc  which  used  the 
highway,  although^  there  was  no   evidence  before 
them  that  at  the  time  any  vehicle  or  person  using 
the  hiffhway  was  interrupted,  interfered  with,  in- 
oommoded,  or  affected  by  reason  of  the  speed  the 
defendant  was  dnvins  his  motor  trioyde.    lu  the 
aigainent  which  has  been  addressed  to  us  it  was 
attempted  to  be  said  that  the  same  rule  was  not  to 
^ly  to  the  words  in  the  latter  part  of  the  same 
order— the    words    "to    the    common  danger    of 
paisengws.'*    We  have  nothing  to  do  in  this  case 
with  the  reasonableness  of  the  regulation,  nor  have 
we  to  pass  an  opinion  whether  these  regulations 
•honld  or  should  not  be  amooded  for  the  benefit  of 
parsons  who  drive  motor-cars.     The  consideration 
of  the  rule   reallv   thows   that,  at   any   rate   the 
jnstioes,  upon  evidence  before  them  of  a  high  rate 
of  speed,  might  say,  at  they  did  say,  that  such  a 
high  rate  of  speed  was  to  ue  common  danger  of 
paesengets,   though    no    particular   passenger   was 
shown  to  have  run  out  of  the  way,  or  to  have 
fled  for  his  life,  or  to  have  tsAcen  steps  to  have 
aypided  being  run    down.    On  the  uncontradicted 
ovidenoe  it  was  open  for  the  justices  to  say  that  in 
this  oase  the  defendant  had  been  gidlty  of  driving  to 
the  common  danger. 

Dablino  and  QHANinELL,  JJ*,  concurred. 

Appeal  ditmissed. 

SoUdtors  lor  the  appellaat,  Fri^  db  Co. 


Frob.  Div.  &  Adm.  Div. 
Divorce. 


} 


Nov.  12. 


BOSWOBTHIOK  V*  BoswoBimoK.  (a.) 

Divorce — Bape — Indecent   oMauU — Condwi   amounting 

to  cruelty. 

Where  in  a  iuit  for  dieeolation  of  marriage  on  the 
ground  of  rape  the  respondent  was  proved  to  have  been 
convicted  txt  the  quarter  sessions  of  a  series  of  indecent 
assaults  upon  children. 

The  Court  granted  the  petitioner  a  decree  nisi  on  the 
0ound  of  the  respondents  having  committed  rape  ; 

And  held  further,  that  such  conduct  of  the  respondent, 
causing  nervous  shock  to  the  petitioner,  amounted  to 
cruelty. 

Thompson  v.  Thompson,  17  Times  L.  B.  672,  and 
Ooffey  V.  Goffay,  [1898]  P.  169,  46  W.  B.  Dig.  61, 
followed. 

Tills  was  the  petition  of  Oatherine  Bosworthidk  for 
a  dissolution  oz  her  marriage  with  the  respondent, 
Charles  Henry  Bosworthick,  on  the  ground  that  he 
had  conunitted  rape,  and  ahe  alteomativelv  asked  lor  a 
judicial  separation  on  the  ground  of  cruelty. 

BABinss,  J.,  upon  the  petition  coming  on  for  hear- 
ing, said :  "  Although  the  court  has  no  power  to  tty 
the  oase  in  camerd,  it  is  clearly  one  in  which  no  one 
should  remain  in  court  except  those  engaged  in  the 


»» 


case. 

The  public  then  left  the  court. 

It  appeared  from  counsel's  opening  statement  that 
the  parties  were  married  on  the  12th  of  October, 
1897,  at  the  parish  church  of  Atherton,  Lanca,  the 
reapondent  bcdng  in  the  merchant  aervice. 

There  had  been  no  children  of  the  marriage. 

It  appeared  that  in  September,  1898,  two  little 
girla  came  on  a  visit  to  the  petitioner  and  the  re- 
apondent at  their  houae  at  Twickenham,  and  the 
children  afterwards  complained  that  while  there 
the  respondent  indecently  exposed  himself  to  them. 
Their  father  on  learning  this  taxed  the  respondent 
with  it.  He  at  first  denied  it,  but  subsequently 
admitted  it.  In  consequence  of  this  the  petitioner 
and  reapondent  separated  and  a  deed  waa  executed  on 
the  28th  of  September,  1898,  it  being  arranged  that 
the  reapondent  ahould  go  abroad  for  four  yeara. 
However,  the  following  year  the  petitioner  forgave 
the  reapondent  and  lived  with  him  again.  They  then 
went  to  live  at  Ivy  Bridge,  in  Devonshire,  and  while 
there  the  reapondent  committed  a  aeriea  of  indecent 
aaaaulta  on  six  female  children  whoae  agea  varied 
from  eight  to  twelve  yeara.  In  October,  1900, 
he  waa  proaecated  at  the  flxeter  Quarter  Seaaiona 
and  waa  conyioted  of  committing  auou  indecent 
aaaaulta  and  aeutenced  to  twenty  montha'  hard 
labour,  he  having  already  been  in  priaon  for 
four  montha  awaiting  triaL  In  consequence  of  tliis 
conduct  on  the  respondent's  part  the  petidoner's  health 

greatly  suffered,  and  both  in  September,  1898,  and  in 
•otober,  1900,  she  consulted  her  medical  advisers, 
who  would  prove  that  she  was  an  **  absolute  wreck  " 
and  suffered  from  sleeplessness,  apparently  caused  by 
mental  shock.  Bvidence  substantiating  cotmsel's 
opening  was  given,  and  two  little  girls  aged  twelve 
and  ten  years  respectively  gave  evidence  of  mdecent 
conduct  committed  on  them  by  the  respondent,  and 
they  repeated  the  evidence  which  they  had  deposed  to 
prior  to  ^e  trial  at  the  quarter  sessions.  Tne  elder 
child  proved  attempted  penetration. 

Inderwickf  K.C.,    and    Harvey  Murphy,    for  the 
petitioner. 

(a.)  Beported  by  Qwtnkb  Halt,,  Esq.,  Barrister- 

alflAW. 
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House  of  Lokds. 


WHlTJftUHUKOH  (LdCITKD)  V,  OATAVAGH. 


HOUSB  OF  LOBDB. 


The  respondent  was  not  represented. 

Babnxs,  J.»  said  that  he  thought  that  a  oass  of 
rape  had  oeen  suffioieatl/  established,  and  though  he 
had  some  difflmlty  ia  accepting  the  cdder  child's 
evideaoe  [oomuel  had  great  diffimlty  in  indnoing 
the  wicness  to  say  what  oooarred]  the  whole  oatUne 
of  the  oase  was  such  that  he  thought  the  court  might 
properly  act  as  it  had  aot^d  previously  in  the  oase  of 
Goffej/  V.  Coffey,  [1898]  P.  169,  46  W.  E.  Dig.  51. 
But  if  he  could  nat  have  come  to  the  decision  that  he 
had,  he  thought  the  case  of  cruelty  was  made  out, 
and  was  oovezwl  by  the  oase  of  Thompson  y.  Thamnaon,  i 
17  Times  L.  B.  572.  There  would,  therefore,  be  a 
decree  nm  with  costs. 

Solicitor,  Woodcock  Bykmd. 


jmmBt  Of  fLortrs. 


From  G.  A. ) 
(England).  ] 


Aug.  5,  1901. 


WmTBOHUBOH  (Lihitrd)  V.  Gayanagh.  (a.) 

Company  —  Eatoppd  —  Certification  —  Transfer  — 
Secretary  —  Director, 

A  company  is  not  estopped  hy  tJ^  certificaiion  of  its 
secretary  if  he  gives  a  receipt  or  an  acknowledgment  for 
certificates  which  have  not  oeen  lodged  with  him.  Those 
who  deal  with  a  company  must  he  cognizant  of  the 
company* s  memorandum  and  articles  of  atsociation  ;  and 
a  managing  or  other  director  of  a  company  cannot  bind 
the  company  hy  estoppel  or  otherwise  in  contravention 
of  the  regulations  in  the  memorandum  or  articles  of 
assodaiion. 

Where  the  secretary  of  a  company  falsely  certified  that 
certificates  of  shares  had  been  deposited,  and  this  was 
done  for  the  purpose  of  enabling  a  fraud  to  be  carried 
out, 

Held,  in  an  adion  for  damages  for  refusing  to  place 
the  name  of  the  respondent  on  the  register  of  a  company, 
that  the  company  were  not  estopped  by  the  action  of  their 
secretary  from  setting  up  the  true  state  of  facts,  and,  as 
his  conduct  was  unauthorized  and  outside  the  scope  of 
his  employment,  the  company  were  Justified  in  not 
registering  the  respondent  as  transferee. 

Grant  r.  Norway,  10  C.  B.  665,  followed. 

Decision  of  the  Gourt  of  Appeal  reversed. 

Appeal  by  Qeorce  Wbitechurch  (Limited),  from  a 
judgment  of  the  Court  of  Appeal  (Smith,  OoUins, 
andBomer,  L.JJ.),  which  affirmed  that  of  Bigham,  J. 

The  facts  as  given  by  Lord  Brampton  were  as 
follows : 

In  May,  1899,  the  Innox  Tannery  Go.,  whoee 
tanning  works  were  at  Looffjumeau,  near  Pat  is,  was 
indebted  to  the  respondent  Uavanagh,  a  hide  merchant 
in  Paris,  in  upwards  of  £14,000  for  rawhides  sold  and 
dekvered*  This  debt  had  been  guaranteed  by  one 
Baymond,  the  manuring  director  of  the  company, 
whose  offices  were  in  Tokenhouee-yard,  London. 

The  leather  manufactured  by  the  Lmox  Go. 
was  lor  the  most  part  consigned  to  the  appellant 
company,  (ieorge  Whitechuroh  (limited),  leather 
merchants  at  Qttitilly,  near  Paris,  for  sale  on  oom- 
misaion,  that  company  making  advances  to  the  Innox 
Go.  on  such  goods  to  the  amount  of  80  per  cent,  of 
their  invoioed  value.  The  registered  office  of  the 
Whitechurch  Ga  in  London  was  in  the  same  house  as 
Baymond's,  and  a  derk  of  Baymond,  named  Wells, 
was  on  his  recommendaticm  appointed  secretary. 

Co.)  Beported  ^7  0.  H.  Grafiok»  Bsq.,  Barrister- 

at*Law* 


Having  become  dissatisfied  with  the  oonduot  of  the 
Innox  Go.  respecting  his  debt,  Oavanagh,  on  the  23rd 
of  Mayi  1899,  lodged  against  the  goods  and  moneys 
of  that  company  {as  well  those  in  their  osm 
possession  as  those  m  the  .possession  of  the  White- 
churoh Go.  for  sale)  a  French  legal  process  called  an 
oppoeition,  which  operated  as  an  attachment,  stop- 
ping so  long  as  it  existed  all  deiling  with  the 
property  affected  by  it.  Knowledge  of  this  step  was 
tel(>graphed  by  Mr.  George  Whitechuroh  to  Baymond 
in  London,  and  he,  with  a  view  of  bringing  about  a 
withdrawal  of  it,  had  an  interview  with  Gavanash  in 
Paris  on  the  27th  of  May,  when  he  arranged  the 
heeds  of  a  proposed  agreement  between  Gavanagb, 
the  Innox  Go.,  and  himself  for  the  withdrawal  of  tiie 
opposition  on  terms  that  the  Whitechuroh  Go.  should 
pay  over  to  Gavanagh  from  time  to  time,  in  part  dis- 
oharge  of  his  debt,  one-half  of  the  80  per  cent,  of 
the  advances  which,  under  their  existing  arrmoge- 
ments,  were  payable  to  the  Innox  Go.,  and  that  for 
ensuring  to  Gavanagh  the  remainder  of  his  debt 
Baymond  should  deliver  to  him  10,350  shares  in  the 
appeUant  company.  This  arrangement,  however^ 
was  made  subject  to  the  acquiescence  of  the  White- 
diurch  Go.,  without  which  it  was  to  be  a  nullity* 

As  reffards  the  shares,  it  was  stipulated  that  they 
should  be  represented  by  ''a  certified  transfer"  of 
1,100  preference  shares,  described  in  the  agreement 
by  specific  numbers,  and  ''a  certified  transfer'*  of 
9,250  ordinary  shares,  similatly  described.  A  meeting 
was  appointed  in  Paris  on  Wednesdi^,  the  dlst  of 
May,  to  complete  this  agreement.  It  was  further 
arranged  with  Baymond  that  the  certificates  for  those 
shares  should  be  f orthooming  on  that  day.  Gavana^ 
in  his  evidenoe  stated  that  Baymond  promised  to  send 
him  the  transfer  for  the  shares  with  the  certificates  for 
them  by  that  time,  and  Mr.  G.  Smith,  Gavanagh's 
London  solicitor,  who  attended  the  meeting  on  his 
behalf,  deposed  that  before  leaving  London  for  Paris 
on  the  29tn  he  saw  and  arranged  with  Baymond  that 
he  should  hand  to  him  the  **  oiiginal  certificates  "  in 
order  that  he  might  take  them  with  him.  Smith 
endeavoured  to  make  it  appear  that  by  "original 
certificates  "  he  meant  the  **  original  transfers,"  bat  he 
ultimatdy  admitted  that  he  appieoiated  the  dtiffersnoe 
between  a  certified  transfer  and  a  certificate  for  shares, 
and  that  the  latter  were  to  be  fumifhed  to  him  so 
that  he  might  be  in  a  position  to  produce  them  in 
Paris,  and  that  he  never  supposed  that  he  would  have 
to  deal  with  cwtified  transfers  at  alL  Neither  certi- 
fied transfers  nor  share  certificates,  however,  were 
furnished  either  to  Gavanagh  or  Smith,  but  on  calling 
on  the  morning  of  Tuesday,  the  30th  of  May,  at  the 
office  of  Mr.  Maugham,  Baymond's  solicitor  in  Paris, 
they  learned  from  that  gentleman  that  he  had  that 
morning  received  by  post  from  Baymond  certified 
transfers  of  the  shares  (which  he  produoed)  without 
any  share  certificates. 

The  certified  transfers  were  two  in  number— the 
1,100  preference  d^ares  were  comprised  in  one,  the 
9,250  ordinary  dhares  in  the  other.  Bach  set  of 
shares  was  described  by  specific  numbers.  Eeoh 
transfer  purported  to  be  a  transfer  by  Baymond  to 
Gavanagh,  and  each  was  dated  the  29th  of  May, 
1899,  and  signed  and  sealed  by  Baymond  suid 
attested  by  Wells.  In  the  margin  of  each  transfer 
was  the  certificate  in  question.  On  that  of  the 
preference  shares  it  was  as  follows : 

Goupon  for  1,100  preference  shares  in  the  oona- 
pany 'soffit.  Gtoorge  Whitechuroh  (Cimited)  [ajfkotd 
hy  rubber  stomp].— BiCHABD  G.  Wblls,  Secretary  [in 
WeUs*  Tiandwriting"], 

On  that  of  the  ordinary  shares  it  was  similar  in 
words,  with  the  substitution  of  *' 9,250  oidiniicy'* 
instead  of  "  1,100  preferenoe.'' 


VoLL. 
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Hoirsx  OF  LoBDS. 


Whitsohttboh  (Limitxd)  v.  GAYAirAaH. 


HOXTSB  OF  LOItDS. 


Later  in  the  same  day  Oavaoash  and  Smith  called 
on  Mr.  George  Whiteohuroh  and  told  him  that  they 
had  seen  the  owtified  transfers,  and  that  Maa^ham 
had  expressed  his  opinion  that  they  were  In  order. 

Whitechurch  said  that  he  had  heard  from  Raymond, 
and  Imew  all  about  it,  and  as  regarded  the  certified 
transfers,  he  said,  **  they  wonld  be  all  in  order  if  he 
was  satisfied  that  the  signatures  on  them  were  the 
genuine  signatures  of  the  secret %ry."  "  Then,"  said 
Saiith,  "  I  put  it  to  him  expressly  that  if  he  required 
the  original  certificates  or  scrip  to  be  annexed  to  the 
certificate,  the  appointment  for  the  next  day  would 
have  to  go  off."  Ue  replied,  *'  I  shall  be  quite  satis- 
fied if  it  is  Wells'  sigoature." 

No  transfers  were  shown  to  Whiteoharch  on  that 
day,  and  the  letter  ab^re  referred  to  was  not  calcu- 
lated to  excito  any  suspicion  in  his  mind. 

On  the  fallowing  morning,  the  31st  of  May,  the 
meeting  appointed  for  the  execution  of  the  agreement 
was  held,  when  Mr.  Whitechurch  was  present,  but 
only  for  the  purpose  of  giviog  his  acquiescence,  if, 
after  seeing  the  certified  transfers,  he  found  that  they 
were,  on  the  face  of  them,  in  order.  There  was  no 
question  as  to  the  willingness  of  Gavanagh  to  sign  it. 
The  great  object  was  to  get  Whitechurch  to  sign  his 
acquiesoence,  though  he  was  not  a  party  to  the 
agreement. 

Cayanash's  account  of  this  meeting  was  as  follows  : 
Mir.  Maugham  produced  the  certified  transfers ;  Mr. 
Wbitechurch  looked  at  them,  and  having  done  so  said 
they  were  all  right,  and  addressing  him  (Oavanagh), 
**  and  all  you  have  to  do  is  to  nve  the  certificates  to 
me,  and  1  shall  send  them  to  Xiondon,  and  you  will 
get  the  fresh  oertifioates."  The  agreement  was  then 
signed  by  the  parties  to  it,  and  Whitechurch  signed 
his  acquiescence.  Subsequentiy  the  transfers  were 
sigined  by  Gavanagh  as  transferee,  and  he  took 
possesaion  of  them« 

He  then  withdrew  his  opposition  and  sent  the 
transfers  to  the  office  of  the  Whitechurch  Go. 
in  London  for  regittration,  and  for  the  issue  of 
new  certificates.  These  were  refused  upon  the 
ground  that  Baymond  was  not  the  registered 
owner  of  the  shares,  and  that  the  old  certificates 
had  not  been  produced  for  cancellation  as  required 
by  the  articles  of  association  of  the  company. 

For  this  refosal  this  action  was  commenced.  At 
the  trial  it  was  contended  for  the  plaintiff,  upon  the 
authority  of  Carr  y.  London  and  North-  Western  Rail- 
way  Co.  23  W.  R.  747,  L.  B.  10  G.  P.  307,  that 
the  defendant  company  was  estopped  by  the  certifi- 
cation of  the  transfers  signed  by  Wells,  the  eecretary, 
and  by  the  language  of  Whitechurch,  the  managing 
director,  from  dtmying  that  Baymond  was  the 
registered  holder  of  and  entitled  to  transfer  the 
aharei* 

Bigham,  J.,  and  the  Gourt  of  Appeal  adopted  this 
contention. 

The  company  appealed. 

Lawson  Walton,  K,C*t  Swinfen  Eady,  iT.C.,  and  W» 
Wills  appeared  for  the  appellants. 

Rufus  Isaacs^  K,C,f  and  L,  Byland,  for  the 
reepcmdent* 

The  Eftrl  of  'Kjllsbxjb.y,  L.G.— I  am  about 
to  read  the  judgment  of  Lord  Macnaghten,  in 
which  I  entirely  concur,  and  I  may  add  that  Lord 
Siiand,  who  has  read  it,  concurs  also. 

Lord  Maonaohtbk  (read  by  the  Lord  Ghancellor). 
— This  case  has  been  argued  very  fully  and  very 
ably.  Many  interesting  points  have  bsen  dis- 
cussed most  of  which,  I  am  happy  to  think, 
are  not  at  all  necessary  for  the  determination 
<rf    the    matter    in    haxid.       The    real    question 


may  be  stated  very  shortiy.  Has  the  appellant 
company,  George  Whitechurch  (Limited),  iuourred 
any,  and,  if  any,  what,  liability  by  reason  of  pre- 
sentations made  hj  its  secretary,  Bichard  Q.  Wells, 
in  London,  and  *by  its  managmg  direator,  Q^rge 
Whitechurch,  in  PatIsP  Toe  claim  as  origmaiTy 
presented  was  founded  on  alleged  misrepresentation 
by  the  company.  The  action,  however,  was  treated 
by  the  Goort  of  Appeal  and  by  the  learned  couusel 
for  tae  respondent  at  your  lordships'  bar  as  an 
action  to  recover  damages  from  the  company  for 
refosing  to  place  the  respondent  Gavanaga  on  its 
register  of  shareholders.  It  was  held  by  the 
Gourt  of  Appeal,  and  it  was  strenuously  argued  at 
the  bar,  that  the  appellant  company  was  estopped 
by  tiie  representations  of  Wells  and  Whitechnrdh 
from  denying  Gavanagh's  right  to  be  placed  on  the 
renter.  I  quite  agree  with  Smith,  L.J.,  in 
thmking  that  it  is  necessary  to  keep  the  two 
alleged  estoppels  distinct  and  to  deal  with  them 
separately.  Whatever  difficulty  there  may  be  in 
ascertainmg  the  precise  scope  and  effect  of  the 
representations  made  by  Whitechurch,  there  can 
be  no  doubt  as  to  the  Boope  and  effect  of  the 
representetions  made  by  Wells.  They  are  in 
writing  and  in  a  common  form.  There  can  be  no 
question  as  to  the  meaning  of  the  written  words, 
except,  perhaps,  in  regard  to  one  point  which  in 
the  view  that  I  take  of  the  case  is  not  material. 
It  seems  that  one  Baymond  had  undertaken  to 
transfer  to  Gavanagh,  by  way  of  security,  a  large 
number  of  shares  in  Ctorge  Whitechurch  (Limited), 
which  were  of  considerable  value.  On  the  29ui 
of  May,  1899,  at  Baymond's  bidding,  Wells,  the 
secretary  of  the  company,  certified  two  transfers,  one 
of  1,100  preference  shares,  and  the  other  of  9,260 
ordinary  shares,  in  the  company.  The  shares  were 
each  £1  shares,  fully  paid,  and  worth  about  15s. 
a-pieoe.  The  transfers  were  executed  by  Baymond  as 
transferor.  They  were  intended  to  be  executed  by 
Gavanagh,  who  was  named  as  transferee.  The 
certification  on  the  transfer  of  the  preference  shares 
was  in  these  words;  *'  Ooupon  for  £1,100  preference 
shares  in  the  company's  office.  George  Whitechurch 
(Limited).  —  Bichard  G.  Wells,  Secretary."  The 
certification  on  the  transfer  of  the  ordmsffy  shares 
was  in  similar  terms.  It  was  common  ground  that 
the  word  ** coupon",  stood  for  "certtfioate"  or 
''certificates,"  and  it  was  not  duputed  that  the 
certification  was  a  representotion  that  there  had  been 
lodged  in  the  company's  office  certificates  for  the 
shares  specified  in  the  bodies  of  the  transfers,  such 
certificates  being  either  in  the  name  of  Baymond 
himself,  as  registered  owner,  or  In  the  names  of 
registered  owners  who  had  executed  in  favour  of 
Baymond  transfers  which  had  been  lodged  with  the 
certificates.  In  the  present  c«se  the  jury  foond  that 
the  certification  given  by  Wells  imported  that  the 
shares  in  question  were  standing  in  B«ymond*s  own 
name.  It  was  contended  that  this  fiuding  was  not 
supported  by' the  language  of  the  certification,  or  by 
anything  in  the  evidence.  In  my  opinion,  the  point 
is  immateriaL  It  turned  out  that  no  certificates  had 
been  lodged  in  the  company's  office  by  Baymond,  nor 
were  any  certificates  ever  forthcoming  to  ansirer  the 
transfers  which  Baymoud  had  executed.  As  far 
as  Baymond  was  concerned,  the  whole  thing  was 
a  fraud.  Wells  was  Baymond's  secretary  and  servant, 
as  well  as  secretary  to  the  company.  He  wa«  Bay . 
mond's  instrument  in  carrying  out  the  fraud.  He  lied 
purposely  for  Baymond's  beoefit.  The  jury  have 
found  that  Wells  joined  in  the  fraud  for  the  benefit 
of  the  company  as  well  as  for  the  benefit  d! 
Baymond.  There  is  not,  hoireyer,  a  shadow  of 
evidence  to  support  this  oonolusion.    The  finding,  so 
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far  as  the  company  is  oonoemed,  mnst  be  dis- 
regacded.  It  only  shows  how  little  the  jury 
approoiated  the  facts  of  the  case. 

Then  comes  the  question :  Is  the  companj  bound 
by  the  representatiuni  of  their   seoreturyr      That 
must  depend   upon   what   authority   the  seoretury 
had  or  was  held  out  as  having.    Now»  the  dutiei 
of    a    company's    secretary   are   weU   understood. 
They  are  of  a  limited  and  of  a  somewhat  humble 
character.    *'A  secretary,"  said  Lord  Esher,  M.B., 
"is  a  mere   servant.     His  position   is  that  he  is 
to   do   what   he    is    told,     and    no    person    can 
assume  that  he  has  any  authority  to  represent  any- 
thing at  all  *' :  Bamett  v.  South  London  Tramways 
Co.,   35   W.    B.    640,    18  Q.  B.  D.   815.      In   the 
present  case  the  secretary  was  not  even  in  the  pay  of 
the  company,  at  least,  not  directly.    The  company, 
it  seems,  was  provided  with  an  office,  and  a  secretary 
too,  for  £50  a  year  by  another  company,  which 
appears  to  have  been  under  Baymond's  control  and 
management.    No  doubt  the  practice  of  certifying 
transMrs  is  a  convenient  one.    It  fadlitates  dealings 
in   shares  on  the  Stock  Bxchange,  and  so    tends 
indirectly  to   increase    the   value   of   shares   as   a 
marketable   commodity.      But    in    permitting    its 
secretary   to   certify   transfers,   it   cannot  be   sup- 
posed that  a  company  authorizes  the  secretary  to 
do   more  than   to    sive   a  receipt   for   certificates 
which  are  actually  lodged  in  the  office.     I  cannot 
think  that  a  company  is  estopped  by  the  certification 
of  its  secretary  if  he  gives  a  receipt  or  an  acknowledg- 
ment for  certificates  which  have  not  been  lodged  with 
him.    If  authority  be  wanted  for  this  proposition,  it 
seems  to  me  that  there  is  ample  authority  to  be  found 
in  the   case  of  Orant  v.  Norway^   10  0.  B.   665. 
Ghrami  v.  Norway  was  a  much  stronger  case  than  the 
present.    There  it  was  held  that  a  shipowner  is  tot 
bound  by  bills  of  lading  signed  by  the  master  for 
goods  not  received  on  board.     Tue  court  declared 
that  it  could  not  "discover  any  groimd  upon  which 
a  party  taking  a  bill  of  ladiog  by  indorsement  would 
be  justified   m  aisumiDg  that"  the  maiter  "had 
authority  to  sign  such  mQs  whether  the  goods  were 
on  board  or  not"    Having  regard  to  the  authority 
which  the  master  undoubtedly  possesses,  and  the 
important  part  which  bills  of  lading  play  in  the 
commerce  ox  the  country,  there  was  much  to  be  said 
in  favour  of  an  opposite  view.     It  was  amied  in 
Qratd  v.  Nortvay  that  the  doctrine  for  which  l£e  ship- 
owner was  contending  would  go  far  to  destroy  the 
neffotiability  of  bills  of  lading,  and  that  as  the  matter 
had  an  unlimited  authority  to  sign  bills  for  goods 
received,  and  was  for  some  purposes  regarded  ai  the 
genet al  agnnt  of  the  owner,  it  was  but  just  that  the 
owner  should  be  responsible  if  the  master  exceeded  his 
authority  or  deceived  third  persons.    But,  for  all 
that,  the  principle  of  the  decision  was  accepted  in 
Coleman  v.  Biches,  3  W.  B.  453,  16  G.  B.  104,  and 
the   decision   itself   has   been    recognized   in    this 
House  as  sound  law  in  McLean  v.  Fleming^  L.  B. 
2    H.    L.    8c.    128,    19    W.    B.    H.    L.  Dig.    18; 
and  the  commerce  of  the  coimtry  has  not  suffered, 
nor  has  the  credit  of  bills  of  lading  been  impaired 
in  consequence.      There   is     a     marked   difference 
between  a  certificate  and  a  certification.    A  certificate 
is  under  the  seal  of  the  company.    By  the  Oompftuies 
Act,  1862,  a  certificate  is  made  primd  facte  evidence 
of  title.    If  faith  were  not   given   to   the   solemn 
assertions  of  a  company  under  its  common  seal,  *'  it 
would,"  as  Lord  G«imB,  L.G.,  observed  in  BurJdnahaw 
V.  Nicolli,  26  W.  B.  819,  3  App.  Gas.  1004,  "  paralyze 
the  whole  of  the  dealings  with  shares  in  pubhc  com- 
panies.'*   A  certification  stands  on  a  different  footing 
altogether.    Transfers  are  never  certified  under  the 
company's    seaL      Thete    i»    no   obligation   on   a 


company  to  certify  transfers  at  alL  The  certification 
is  not  passed  hv  the  directors  or  brought  before  the 
board.  A  certmoation,  in  fact,  u  only  required  for  a 
temporary  purpose,  to  meet  the  exigencies  of  bosiiieiB 
on  the  Stock  Exchange,  which  has  stated  days  and 
fixed  periods  for  the  different  stages  of  a  bosineaB 
transaction  intended  to  be  carried  out  under  iU 
rules.  In  dealings  in  shares  not  imder  the  rales  of 
the  Stock  Bxchanffe  certification  is  really  out  of  . 
place.  In  such  deslings,  in  the  case  of  a  pnrchaie, 
the  price  would  only  be  paid  in  exchange  t(x  the 
transfer  and  share  certificate— on  the  completion  of 
the  transaction  and  not  before.  Still  less  would  a 
certification  be  required  if  the  shares  were  merely 
intended  to  form  a  security.  A  good  equitable 
charge  may  be  created  by  the  deposit  of  oertifi- 
catos,  and  if  the  cortifioates  happened  to  mol|ide 
shares  which  were  not  intended  to  be  the  snbjeot 
of  the  security,  there  would  be  no  very  great  diffi- 
culty in  dcnoing  the  extent  of  we  proposed 
charge  in  the  memorandum  of  deposit.  It  seemi 
to  me  that  it  would  be  most  unreasonable  in  any  osae, 
whether  the  transaction  takes  place  on  the  Stodk 
Bxchange  or  not,  to  hold  a  company  estopped  by  the 
certification  of  its  secretary  if  the  secretary  certifies 
a  transfer  without  having  received  the  c^ficatei. 
The  supposed  estc^pel,  therefore,  founded  on  WeUi* 
certification,  in  my  opinion,  fails  altogether,  and  for 
the  same  reason  the  case  founded  on  alleged  misrepre- 
sentation by  the  company  fails  also. 

I  now  come  to  the  estoppel  founded  on  representsr 
tions  made  by  George  Whitechurch.  The  position  of 
the  parties  was  this :  Gavanagh  dealt  in  raw  hides; 
Qeorge  Whitechurch  (limited)  were  leather  merdhsnts. 
There  was  an  English  company  called  the  lonox 
Tannery  (limited),  which  had  a  tan-yard  near  Paris, 
not  very  far  from  the  place  of  business  of  the  White- 
ohuroh  Go.  The  Innox  Go.  was  in  the  habit  of  bay- 
ing hides  from  Gavanagh,  and  consigning  them  when 
tanned  to  George  Whitechurch  (Limited)  for  ssle, 
receivingan  advance  of  80  per  cent,  on  the  invoioe 
value.  The  Innox  Oa,  which  practically  was  Es- 
mond under  another  name,  be(»me  largely  indebted 
both  to  Gavanagh  and  George  Whitechurch  (Limited). 
George  Whitechurch  (Limited)  seems  to  have  bed 
some  security;  Gavanagh  apparently  had  none. 
Gavanagh  kept  pressing  for  payment.  In  May,  i9w, 
BaymoiidmMle  an  arrangement  with  Gavanagh  for 
the  liquidation  of  his  debt  by  a  series  of  bills  for  £600 
each,  accepted  by  tiie  lonox  Go.,  indorsed  by  Bg- 
mond,  and  falling  due  in  weekly  succession.  The  m 
two  bills  fell  due  and  were  dishonoured.  The  next 
step  of  importance  was  that  Gavanagh,  thinkij^ 
that  he  was  being  tricked,  obtained  from  tbe 
French  courts  a  process  known  as  an  «fP<«^'[» 
together  with  a  "protective  seizure."  The  effjw 
of  such  a  process  is  to  lay  an  embargo  on  the 
debtor's  business  without,  however,  givmg  tue 
creditor  who  obtains  it  any  priority.  ThenBaymosJ 
undertook  to  carry  out  another  arrangement  toj* 
had  been  suggested  or  proposed  when  the  two  wUi 
were  dishonoured.  He  agreed  to  give  Oavanagb  si 
security  shares  in  George  Whitechurch  (Limited)  to 
the  nominal  value  of  £10,360.  and  it  was  part  of  tM 
arrangement  that  George  Whitechurch  (Dmitedj 
should  in  future  pay  half  of  their  advanoes  on 
consignments  from  the  Innox  Go.  to  Oavansgfl 
until  his  debt  was  liquidated.  George  WhitechowJ. 
of  course,  was  anxioue  to  see  the  opposition  remoTSO, 
and  was  ready  to  fall  in  with  the  proposed  •«•"§•" 
ment  if  the  matter  was  put  on  a  ■•^sfaotory  fooW 
that  promised  continuance  of  the  business.  A  foiw 
deed  was  to  be  drawn  up  between  ti^ejj«««  ^ 
Baymond,  and  Gavanagh,  and  George  ^hitejuwi 
was  to  add  his  signature  in  order  to  testtfy  va 
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moqauaouice  of  hif  oompany  In  the  azr«agemeat. 
Thftt  being  the  position  of  affaini,  we  now  oome  to 
the  two  meetings  on  the  30th  and  3l0t  of  May,  1899, 
at  whioh  lem^sentatioDg  are  said  to  have  been  made 
by  Qeorge  Whiceohurch,  whioh  created  an  estoppel 
against  his  company.  The  interviews  took  place 
between  Cavanagh,  his  solicitor,  Mr.  Charles 
James  Smith,  and  Mr,  Qeorge  Whiteohnroh. 
Other  penons  were  raesent,  bat  it  is  not  necessaiy 
to  mention  them.  Baymond  was  not  present.  BSb 
onght  to  have  handed  to  Smith  or  brought  over  or 
sent  over  the  oertifloates  of  the  shares  whidi  he 
had  promised  to  give  in  Beaanty,  Instead  of  that 
he  sent  to  Mr.  Maugham,  who  was  his  soUdtor  in 
Paris,  the  two  certified  transfers  to  which  I  have 
already  referred.  Mr.  Maugham  received  them  by 
poet  on  the  morning  of  the  30th  of  May.  Hie 
esplained  to  Oavanagh  and  also  to  Smith,  who 
probably  knew  quite  as  much  about  certified  transfers 
as  he  did,  that  certified  transfers  were  recognized  on 
the  Stock  Bxchaoge,  and  that  by  tiie  rules  of  the 
Stock  Exchange  payment  was  made  on  the  production 
of  a  oeitified  transfer.  Then  the  parties  adjourned 
to  the  office  of  Gborge  Whitechuroh  (Limited).  The 
certified  transfers  were  not  produced  on  that  occtsion. 
But  they  were  mentioned,  and  Wbitechurch  saidihat 
he  knew  all  about  it,  and  that  it  was  all  right,  and 
that  he  was  satisfied.  Whitechuroh  had  that  morning 
received  a  letter  from  Baymond,  stating  that  he  had 
sent  to  Maugham  certified  tnmsfers  of  preference 
and  ordinary  shares  which  ought  to  make  Oavansjgh 
quite  safe,  and  that  he  had  to  get  them  from  ms 
family  and  intimate  friends,  who  held  them.  There 
was  nothioffin  the  letter  calculated  to  excite  auspicion 
in  the  mind  of  Whitechuroh,  and  it  seems  to  me  that 
he  was  quite  justified  in  saying  what  he  did  at  the 
interview  on  the  30th  on  the  strangth  of  Baymond's 
letter.  Smith  lays:  ''I  put  it  to  him  expressly,  if 
he  required  the  original  certificates  to  be  annexed  to 
the  certificate  "—meaning,  I  suppose,  the  transfers — 
''  Hie  appointment  for  the  next  oay  would  have  to  go 
off:  Hesaid:  *  I  shall  be  quite  satisfied  if  it  is  WeUs' 
signature.*'*  The  interview  of  the  31st  is  more 
Important.  It  took  place  at  the  office  of  a  gentleman 
who  was  Gavanagh's  Freoch  counsel,  and  he  read 
orer  the  deed  of  arrangement  which  he  had  drawn 
up  in  the  interval.  Here  the  certified  transfers 
were  produced,  and  Qwrge  Whitechuroh  looked  at 
them.  There  is  a  dispute  about  what  he  said  and 
what  Smith  said.  Whiteohurdh  and  Smith  contradict 
eaoh  other  undoubtedly.  Of  the  two  I  am  disposed 
to  think  that  Whitechuroh  was  probably  more  accurate 
in  his  recoUeotion.  I  do  not  think  ^e  contradiction 
at  all  material,  because  it  seems  to  me  that  the 
respoodent's  case  fails,  whether  you  take  ttie  account 
tliat  Smith  gives,  or  the  finding  of  the  jury,  or  the 
interpretation  which  the  Court  of  Appeal  placed  upon 
tiiat  fiuding.  Smith  savs :  '*  Mr.  Whitechuroh  looked 
at  the  transfers  and  said,  *  Yes,  these  transfers  are  in 
order.  Tne  secretary,  I  see,  has  certified  them.  Mr. 
Cavanagh  will  sign  this,  send  them  back  to  London, 
and  frean  certificates  will  then  be  signed  and  sent  to 
Mr.  Cavanagh.*  ...  I  said,  *Mr.  Whitedhurch, 
if  there  is  any  doubt  about  it  let  this  appointment  go 
04  9Dd  we  will  have  these  certificates  attached."" 
Toat  is  Smith's  statement.  The  jury  found  that 
Qeorge  Whitechuroh  "  allowed  the  pluntiff  to  think 
that  it  was  all  right  in  order  to  induce  the  plaintiff  to 
withdraw  '  the  oppontian.* "  It  is  not  very  dear  what 
the  jury  really  meant.  Smith,  L.J.,  thinks  that  they 
meant  to  say  tbat  WliitechuToh  represented  that 
'*the  certified  transfers  were  as  good  as  transfers 
plus  certificates."  Collins,  L.J.,  hmd  that  "  the  jury 
meant  that  Whitechuroh  led  Cavani^  to  believe  that 
aotfaing  more  was  required  by  the  company  to  entitle  i 


the  plaintiff  to  receive  a  certificate  giving  him  the  right 
to  be  registered  as  the  transferee>>f  the  Bhares."  I  must 
confess  that  I  am  utterly  at  a  loss  to  see  any  ground 
upon  which  an  estoppel  can  be  raised  against  the  com- 
pany. To  begin  with,  what  authority  had  George 
Whitechuroh  to  make  any  representation  in  regard 
to  these  cerbfied  transfers  which  could  bind  the 
company  P  He  was  no  doubt  tihe  managing 
director.  The  commercial  business  of  the  oom- 
pany was  intrusted  to  him.  But  nobody  can 
suppose  that  this  was  commercial  business.  I 
put  that  aside.  Then  I  have  always  understoid 
that  a  representation  to  bind  anybody  as  an  estoppel 
must  be  a  representation  of  an  existing  fact,  or 
rather  a  representation  as  to  some  fact  alleged  to  be 
in  existence,  and  not  to  promises  de  futuro.  What 
was  it  that  Whitechuroh  represented  as  an  existing 
faotP  That  Wells  was  the  secretaiy  of  the  com- 
pany, and  that  the  certification  on  the  transfers  was 
rigned  by  him?  Well,  that  was  perfectly  true. 
That  Wells  had  actually  received  the  necessary  certifi- 
cates ?  It  is  absurd  to  suppose  that  WMteohim^ 
was  asked  to  guarantee  that.  He  had  no  reason  to 
doubt  Wells'  honesty,  and  naturally  took  it  for 
granted  that  WeUs  would  not  have  given  a  receipt 
for  that  which  he  had  not  received.  Smitioi,  L.J., 
seems  to  think  that  the  representation  attributed  to 
Whitechuroh  was  a  represeutatton  to  the  effect  that 
the  oompany  or  the  boiard  of  directors  would  act  on 
the  certified  transfer  without  requiring  anything 
more.  That  seems  to  be  the  view  of  Collins,  L.J., 
also.  That  is  not  a  representation  of  an  existiog 
fact.  If  it  is  anything  it  is  a  promise  de  futuro,  which 
cannot  be  an  estoppd.  The  doctrine  of  estoppel  by 
representation  is  a  very  old  head  of  equity.  It  has 
been  disouised  not  unfrequently  in  this  House,  notably 
in  the  case  of  Jorden  v.  Money ^  5  H.  L.  Cas.  185,  to 
which  L>rd  Selbome  was  constantly  in  the  habit 
of  referring.  It  is  founded  upon  a  broad  principle 
which  enters  so  deeply  into  the  ordinary  dealings 
and  conduct  of  mankmd  that  I  sometmies  rather 
doubt  whether  any  great  advantage  is  to  be  gained 
by  endeavouring  to  reduce  it  to  rules  such  as  those 
which  have  beoi  formulated  in  the  case  of  Carr  v. 
London  and  Norih^Westem  BaUway  Co.  Perhaps 
some  of  the  difficulties  which  have  gathered  round 
the  present  case  have  come  from  clinging  to  rules 
rather  than  attending  to  principles.  There  are  two 
points  which  seem  to  me  to  be  material,  and  I  think 
that  the  learned  judges  in  the  Court  of  Appeal  have 
overlooked  them.  In  the  ibst  jdace,  it  is  obvious 
that  the  purpose  of  the  Interview  whioh  Cavanagh  and 
Smith  had  with  Qeorge  Whitedhurch  was  to  md  out 
whether  he  was  satisfied  in  the  then  position  of 
affairs  to  acquiesce  in  the  proposed  arrangement  and 
to  sign  the  proposed  d^d  in  testimony  of  that 
aoquiesof-nce.  That  was  all  that  Wiiiteohuroh  had  to 
do  with  the  matter.  As  Mr.  Smith  told  Mr.  WJiite- 
church,  in  a  letter  dated  the  30th  of  June,  only  a 
month  after  this  interview,  it  was  not  for  him  or  his 
board,  so  far  as  creditors  were  concerned,  to  be 
mformed  of  dealings  and  transactions  takiog  plaoe 
between  shareholders  in  his  company  and  their 
creditors.  That  is  a  pertinent  reouurk  if  not  a  self- 
evident  proposition,  and  there  is  a  touch  of  humour 
about  it,  coming  as  it  does  from  a'man  who  now  declares 
tiiat  in  this  very  matter  with  which  at  the  time  he 
thought  Whitediuroh  had  no  concern,  he  really  and 
truly  took  Wiiiceohurch  into  his  confidence,  and 
really  and  truly  relied  on  his  advice  and  assur- 
ances. In  the  next  place,  it  is,  in  my  opinion, 
most  important  to  bear  in  mind  that  Cavanagh  and 
his  soUdtor  must  be  t*ken  to  have  been  co^pizaut  of 
the  articles  of  association  of  George  Wiiiteohuroh 
(Limited),  which  deal  with  the  transfer  of  shares  in 


222 


THE  WEEKLY  REPOBTEB* 


[ll*.l,lfM.] 


VoLL. 


HOTTBB  07  LOKDS. 


Whitiohttboh  (LncmcD)  v.  Oayavaoh. 


Horn  or  Iiokm. 


fhftt  oomptny.  Oaytfiagh  was,  or  had  been,  a  ahare- 
holder  in  the  oompany,  and  Smith  only  a  few  days 
before  had  ask^d  lor  a  print  of  the  articles  which 
Baymond  had  promised  him,  and  I  presume  that  he 
obtained  it.  Bat  whether  Oavanagh  and  Smith  were 
in  fact  acquainted  with  the  rr golations  of  the  oompmy 
or  not,  thev  most  be  taken  to  have  had  notice  A 
them.  "Every  joint  stock  oompuiy/'  said  Lord 
Hatherley  in  this  House  in  Mahony  y.  Eatt  Holy- 
ford  Co.,  L.  B  7  H.  L.  869.  24  W.  E.  Di^.  10, 
*'has  its  memorandum  and  articles  of  assooi»tion 
•  •  •  open  to  all  who  are  minded  to  have  any 
dealinffs  whatsoever  with  the  company,  and  those 
who  oo  deal  with  them  must  be  affected  with 
notice  of  all  that  is  contained  in  those  two  docu- 
ments." To  my  mind  it  is  absurd  to  suppose 
that  Smith,  a  solicitor  carrying  on  business  in  the 
atj  of  London,  a  trained  lawyer,  as  Smith,  L.J., 
describes  him,  could  have  imaginisd  that  one  director 
could  set  at  nought  the  articles  of  his  oompany  and 
bind  his  company  by  estoppel  or  otherwiM  to  act  in 
contravention  of  its  regulations.  And  I  have  some 
difficulty  in  believing  that  any  man  of  business, 
whether  a  trained  lawyer  or  not,  could  imagine  that 
any  board  of  directors  would  alter  the  register  of  their 
shareholders  on  the  faith  of  a  certified  transfer  with- 
out the  production  and  cancellation  of  the  old  certifi- 
cate. As  regards  the  other  points  whioh  have  been 
disotissed,  I  do  not  propose  to  add  anything  beyond 
saying  that  ev<»n  if  tnere  were  an  estoppel,  the 
reipondent,  in  my  opinion,  would  have  some  difficulty 
in  proving  damage.  For  the  reasons  I  have  given,  I 
think  that  the  appeal  must  be  allowed,  and  the  action 
dif missed  with  costs  both  here  and  below. 

Lord  Jahxs  of  Hxbbfobd  — I  have  entertained 
considerable  doubt  as  to  the  judgment  that 
should  be  given  in  this  case,  but  aftf  r  oonsidera- 
tion  I  have  come  to  the  condasion  that  the  action 
cannot  be  maintained,  and  that  therefore  the  appeal 
should  be  allowed*  As  it  appears  to  me  that 
Lord  Macnaghten  has  very  correctly  and  fully 
stated  the  facts  of  the  case  in  his  judgment, 
I  do  not  repeat  them.  The  action  is  based 
upon  two  alleged  grounds  of  estoppel.  As  to 
one  I  have  no  doubt.  It  mav  be  accepted  that 
on  the  30th  and  3Ut  of  May,  1889,  interviews  took 

Baoe  in  Paris  between  Mr.  Oavanash,  his  solicitor 
r.  Smith,  Mr.  Maugham,  and  Mr.  G.  Whit  ^church, 
the  managing  director  of  the  defendant  company. 
During  these  mterviews  Mr.  Wbitediurch  was  told  by 
0«vansgh  or  Smith  that  certified  transfers  of  oertaia 
shares  proposed  to  be  transferred  to  Gavanagh  were 
in  the  hands  of  Mr.  M«uiiham,  who  thougbt  that 
they  were  in  order.  On  hi^aring  this  Mr.  Whitechuroh 
observed  that  if  the  signature  of  the  secretary  was 
ffenuine  they  would  be  in  order.  It  should  be  observed 
Siat  no  inquiry  byMr.  Whttechurch  appears  to  have  been 
made  in  the  interests  or  on  behalf  of  Oavanagh.  The 
discuision  related  to  the  question  whether  Mr.  White- 
church  would  require  the  original  certifi gates  to  be 
produced — and  it  was  rather  in  respect  of  his  own 
interests  that  Mr.  Whitechuroh  made  tiie  remark  which 
is  relied  upon  as  an  estoppel.  I  think  th  «t  in  fact  there 
was  no  representation  of  a  non-existent  fact,  at  most 
only  an  opinion  was  ezpreased,  and  certainly  there 
was  no  intention  to  deceive  the  plaintiff  or  to  cause 
him  to  rely  uprm  a  supposad  state  of  facts  which  did 
not  exist.  I  also  think  that  Mr.  Whiteuhnroh,  when 
taking  part  in  this  conversation,  was  not  acting  as 
the  agent  of  the  company,  so  as  to  render  it  liable  for 
misstatements  of  fact  by  him.  It  is  true  that  he  was 
managing  director  of  the  company  and  had  very 
extensive  powers  conferred  upon  him  as  such  by  the 
artides  of  association,  but  these  powers  refer  to  the 


oarrying  on  of  the  oomiDerotal  bnsineM  of  the  oompany 
and  would  not  cover  such  a  transaction  as  the  tnnsfer 
of  shares.  Under  this  head  of  the  oase  I  think  that 
no  estoppel  is  established.  But  the  seoond  alleged 
estoppel  presents  a  question  mora  difficult  of  •olnvaon 
than  the  one  above  dealt  with.  On  the  29th  of  May, 
1899,  Wells,  as  secretary  of  the  defendant  cosnpany, 
gave  tiro  "  oertifioations  '*  of  transfer —one  ''  Ooapoo 
for  £1,100  preference  shares  in  the  company**  office. 
George  Whitechuroh  (lAmtted).  Richard  O.  Wells, 
Secr^ary."  The  second  certification  was  in  the  same 
form  and  dealt  with  9,250  ordinary  shares.  Both 
«  oertifioations  "  wero  indorsed  on  transfers  ezeonfted 
by  Baymond.  "  Ooupon  "  is  identical  in  its  mesning 
in  the  above  documents  with  "certificate."  £, 
the  time  that  Wells  wrote  soch  oertiflnaticsM  he 
knew  that  they  wero  false  sfcatements.  Baymond 
possessed  no  such  shares  and  no  oertifioatei  had 
been  lodged  in  the  office  of  the  oompany.  WeUs 
was  acting  fraudulently  in  ooUnsion  with  Baymond 
and  in  no  way  lor  the  benefit  of  the  oompany. 
In  determining  the  liability  of  the  oonioany 
it  is  necessary  to  determine  the  exteat  of  Wells' 
agency.  He  was  secrotary  of  the  oompany, 
and  as  such  it  would  be  his  dutjr  to  give  *'  certifica- 
tions *'  of  certificates  of  shares  bong  de^oeited  in  his 
hands.    So  far  he  would  be  acting  within  his  aieesioy. 


but  if  he  acknowledges  the  receipt  of  oertHicates 
which  never  wero  in  his  hands,   ne  is  doing  that 


which  his  principals  never  intended  or  aufthoriaed  him 
to  do,  and  an  act  whioh  is,  I  think,  oataide  and 
beyond  his  agency  either  express  or  implied.  I  quite 
feel  the  force  of  the  argument  that  the  paUic  who 
act  upon  these  certifications  have  to  deal  with  an 
agent  appointed  by  a  company  to  transaot  its 
business,  and,  within  his  duty  to  give  oerfeificatioBiB. 
It  is  said,  how  can  persons  receiving  the  certifications 
test  the  honesty  of  the  agent  or  the  truth  of  his 
statements  ?  I  do  not  think  that  they  can,  and  it  is 
a  risk  that  must  be  run,  for  the  apparently  trathfnl 
statements  may  be  false.  But  on  the  omer  hand, 
can  it  be  reasonable  that  an  agent  who  ia  em- 
powered to  acknowledge  the  receipt  of  oertain 
documents  is  to  bmd  his  principal  by  froudulently  and 
criminally  giving  acknowled^ents  of  docnmeats 
never  in  his  hands?  Then  u  on  the  one  hand  a 
risk  cast  on  the  members  of  the  public  who  roly  upon 
the  honesty  of  the  ajpents ;  but  how  far  greater  would 
be  the  risk  of  the  prmcipal  if  he  wero  to  oe  liable  for 
the  frauds  of  the  agent  whioh  might  be  efftoted  to  an 
unlimited  extent,  ruinous  to  the  prinoipaL  It 
appears  to  me  to  be  impossible  to  hold  the  oompany 
bound  by  the  act  of  WeUs,  without  over-mling  thUe 
judgment  in  the  case  of  OratU  y.- Norway.  In  that 
case  the  master  of  a  vessel  had  authority  from  the  ship- 
owner to  give  bills  of  lading  iar  goods  received  onboara. 
The  master  fraudulently  gave  bills  of  lading  for  {poods 
not  received  by  him.  It  was  held,  and  the  jud^;- 
ment  has  siooe  bean  acted  on  and  approved  of  in 
your  lordship*s  House,  that  the  master,  not  having 
acted  within  his  agency,  the  shipowner  was  not 
liable  on  the  fictitious  bills  of  fading.  By  tins 
dectsiou  a  great  risk  is  thrown  upon  indocaees  of 
bills  of  lading  who  may  find  their  securities  valoeless 
through  the  fraud  of  the  masters  of  vessels,  and  this 
inconvenience  was  pressed  in  the  argument  of  the 
case  but  without  avail,  and  apparently  the  com- 
mercial world  has  not  found  siuli  inc  mvenienoe  to 
be  so  great  as  was  sap^gested  in  argument.  I  have 
only  to  add  that  the  iimgment  now  given  moat  not 
be  supposed  to  extend  to  certificates  made  evidence 
of  title  hy  the  Act  of  1862,  which  aro  passed  under 
the  seal  of  the  company.  I  am  of  opinion  that  the 
appeal  must  provail,  and  that  the  judgment  d  the 
courts  below  should  be  reversed  with  ooehs* 
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.  Lord  BoBBSTSonr  (iMd  hj  Lord   DaTey).— The 
OMe  of  tli«  zeepondent  is  one  of  estoppel,  and  it  if 
•n  etwntial   element  in   raoh  oeaes   (m   is  ol^erly 
ezonsfed  in  the  o«ae  of  Chrr  t.  JLondon  and  Norih' 
Weitem  BaUway  Co,)  that  the  person  to  whom  the 
rspnsentation  was  made  has  iimered  loss  by  aotinff 
upon  it;  or,  to  pat  it  in  another  way,  has  altersa 
hk  position  to    liUi   detriment  by  aoting   on  the 
representation^      In   my   opinion    the  respondent 
has    oompletely    fiuled   in    this   essential    matter. 
Ibis  is  not,  be  it  obsenred,  merely  a  question  of 
damages;    there   is   no  estoppel,  unless   the  apel- 
Isfits  now  avening  the  tmt^  about  the  shares  in 
qasstion  would— to  use  the  words  of  Jam^s,  L.J., 
is  San  parte  Adanuon,  26  W.  B.  890,  8  Ch.  D.  807^ 
"work  some  wrooff  "  to  the  respondent.     Now  this 
qnsstion  is  on  the  facts  by  no  means  a  oomplioated 
one,  although  it  ooonis  in  a  very  oomplioated  case ; 
and  indeed  its  Tery  simpliaity  seems  to  have  led  to  its 
reofliving  less  attention  than  its  oontroTorsial  import- 
sDoe  demands.    The  respondent's  ease,  put  shortly,  is 
that  beoause  the  appeliuits  told  him  that   he  was 
gettiasT  a  good  trwnaler,  therefore  he  gave  up  the 
opponiian  and  the  9auie*    His  osse  is  not,  and  could 
not  possibly  be,  that  beoause  the  appeUants  called 
the  transfer  good,  whereas  it  was  bad,  therefore  he 
lost  the  shares  said  to  be  transferred.     Tae  respond- 
ent lost  the    sharee   not   beoause  of  anything   the 
spoeUaots  said  about  them,  but  beoause  his  transferor 
liad  them  not  to  transfer.     What  the  respondent  has 
tomakeout  is  that  hy  dealing  as  he  did  with  the 
lippontian  and  the  Mine  he  suflBared  prejudice.     Now 
whether  he  did  so  or  not  depends  on  what  good  the 
oppontian  and  the  Mine  were  doing  to  him,  whidh  he 
lost  by  the  way  in  which  he  was  induced  to  deal  with 
them.     In  the  courts  below,  although  the  point  was 
lined  sharply  before  Bigham,  J.,  it  has  got  the  go-1^ ; 
Si  the  case  stands,  there  is,  in  my  opinion,  no  eridenoe 
of  prejadica;  and  on  the  contrary  it  it  perfectly 
plsin  that  tbe  oessationof  the  Innox  business  was  aU 
that  the  opoonlian  and  the  §ai$ie  were  adapted  to  pro- 
oars,  and  tnat  this  would  have  done  the  revpondent 
harm    and    no    good.      Your  lordships   doubtless 
rsmsmber  (and  it  is  important  to  do  so)  that  tiie 
oppoiUUm  pireTented    those  debtors  of  Lonox  who 
reoeived   notioe  from   paying   to   them,  while   the 
Mitie  pteventrd  Innox  from  disposing  of  tiie  goods  in 
their  hands,  an  officer  being  put  in  possession.    But 
by  these  precautions  no  prmrence  was  obtained  oy«r 
other  credifcorB ;  and  this  is  a  yery  material  point  in 
the  case.    Now,  when  the  shares  were  supposed  to 
ha?e  been  transferred,  what  was  done  was  that  the 
opposikion  was  withdrawn  Hm^liciter,  but  the  iaitie 
WIS  only  partially  withdrawn,  so  as  to  ^ow  the 
desling  by  the  appellants  with  such  goods  as  the 
isspondent  sanctioned;   and  the  man  in  possession 
remsined  there  to  enforce  the  eaUie  in  other  respeott. 
Ihe  practical  result  was  that,  with  his  grip  main- 
tsined  on  the  operations  of  Innox,  the  respondent 
sUowed  them  to  trade  to  such  an  extent  at  he  deemed 
^    This  being  the  simple  state  of  the  f  «cts,  it  is  not 
■nprisuig  that  no  one  has  sworn  or  said  that  the 
nspondent  by  relaxing  the  Mine  and  giving  up  the 
<ippotition  loet  money  which  he  would  have  got  if  he 
had  retained  them.    This  matter  was  so  dealt  with  at 
the  trial    that    Bigham,  J.,  dops   not   distinguish 
between  the  saiaie  and  the  oppoeiHont  or  in  any  way 
Ultimate  the  utility  of  either  or  both  to  the  respondent 
Tet  this  was  the  essence  of  the  respondents  daim. 
As  tfahigs  stand,  I  think  it  has  been  proved  that  no 
loss  was  oaosed  to  the  respondent  by  acting  as  he  did, 
sod  that  no  wrong  is  now  wrought  hun  by  the 
ippeilsnts  averring  the  truth  as  to  the  shares.    Oa  this 
ffnusd  I  am  in  favour  of  alio  wing  the  appeid,  and  as  in 


to  enter  on  the  other  questions  which  have 
been  argued.  As  to  these,  I  may  say  in  a  word  that 
the  case  of  representation  by  Whitediurc^  seeois  to 
me  to  entirely  break  down,  but  that  as  regards  the 
representation  by  the  secretary,  I  have  grave  doubts. 
It  seems  to  me  extremely  doubtf  cd  whether  Qra/tU  t. 
Norway  can  be  held  or  has  ever  been  held  to  represent 
the  general  law,  or  to  do  more  than  detemune  the 
law  about  shipmasters  and  bills  of  lading;  and 
whether,  assuming  it  to  have  the  wider  betring,  it  is 
reconcilable  with  the  doctrine  of  Lord  S-*lbome  in 
Bouldiworth  v.  City  of  Glasgow  Bank,  28  W.  B.  677, 
5  App.  das.  317.  I  find  it  extremely  diffioult  on 
principle  to  hold  that  the  scope  of  an  agent's  employ- 
ment can  be  limited  to  the  right  performance  ot  his 
duties,  or  to  say  that  an  agent  within  whoee  province 
it  is  truly  to  record  a  fact  is  outside  the  scope  of  his 
duties  when  he  falsely  records  it,  when  the  question  of 
liability  to  be  decided  is  whether  a  loss  is  to  be  borne 
by  the  pfindpsl  who  plsced  him  there,  or  by  an 
innocent  third  party  who  had  no  voice  in  selectmg 
him« 

Lord  BEAMFTOir.— [After  going  through  the  facts 
as  set  out  above,  his  lordship  continued  as  follows :] 
I  take  it  to  be  common  knowledge  of  all  intelligent 
men  of  business  th*t  there  ii  a  wide  and  well- 
recognized  differenoe  between  a  certificate  of  shares 
under  the  seal  of  the  company,  which  by  secHon 
31  of  the  Oompanies  Act,  1862,  is  made  primd 
/ade  evidence  of  the  title  of  the  person  named  in  it 
to  the  shares  therein  spedfled  (see  In  re  Bahia  and 
San  Francieco  BaUway  Co,,  16  W.  B.  862,  L.  B.  3 
Q.  B.  584),  and  a  truisfer  certifioati  m  such  as  that 
which  appears  on  the  margin  of  the  transfers  in 
question ;  the  latter  is  not  recognised  at  all  by  the 
Oompanies  Acts,  nor  is  it  even  mentioned  in 
the  artiol#s  of  association,  and  it  is  useless  as 
evidence  of  the  title  of  the  transferor  to  the  shares 
which  he  proposes  to  transfer.  It  is  in  fact  merely 
a  voucher  under  the  hand  of  the  secretary,  in  the 
name  of  the  company,  that  certificates,  or  other 
documents,  showing  in  his  judsment  a  primd  facie 
title  in  the  transferor  to  suoh  shsms,  have  been 
lodged  in  the  office  of  the  company ;  the  object  being 
to  enable  the  transferor  to  give  to  the  transferee 
a  reasonable  assurance  that  he  has,  or  ^1  have,  the 
power  to  mske  a  good  tttie  to  the  shares  when  the 
necessity  fordoing  so  arises.  This  necessity  always 
arises  when  the  company  is  called  upon  to  register 
a  transfer.  When  such  a  certification  bears  the 
genuine  signature  of  the  secretary  it  is  commonly 
said  to  be  "  all  right"  or  <<  in  order,"  and  the  making 
of  the  contract  for  transfer  proceeds,  but  always 
subject  to  this,  that  before  the  titie  of  the  transferee 
can  be  completed  by  placing  his  name  as  owner  on 
the  register,  it  is  essential  that  the  certificate  of  the 
transferor's  ownership  of  the  shares  to  be  transferred 
shall  be  left  at  the  office  of  the  company  wiUi  the 
transfer  in  order  that  it  may  be  cancelled  so  far  as 
relatss  to  the  transferred  shares,  and  the  register 
corrected  hy  substituting  the  name  of  the  transferee 
for  that  of  the  transferor;  for  until  this  is  done  the 
transferor  is  to  be  deemed  to  remain  the  holder  of 
the  shares.  The  case  of  Bishop  v.  Balkie  Coneolidated 
Co.,  39  W.  B.  99,  25  Q.  B.  D.  512,  if  rightly 
decided,  as  I  am  satisfied  it  was,  seems  to  me  to  dispose 
of  this  part  of  this  part  of  the  case,  and  to  establish 
beyond  all  question  that  a  transfer  oertificationamoants 
to  no  warranty  or  representation  of  titie.  Of  course 
every  purchaser  of  shares  is  entitied,  by  himself, 
or  his  solicitor,  before  the  final  completion  of  his 
bar^^  to  investigate,  if  he  desires  to  do  so^  the  title 
of  his  transferor,  and  he  is  entitled  to  search  for  him- 


Ah  view  tiMpUatlCPs  case  has  reallyno  merits,  I  am  ^mU  the  register  of  shareholders  to  see  the  share 
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oertifioates  or  other  doonmenti  relied  on,  sod  to 
peruse  the  artioles  of  assodation  of  the  company,  just 
as  a  purohiiser  of  real  property  may  require  the 
▼endor  to  certify  his  abstract  of  title ;  and  if  he  omits 
to  take  aoy  of  the  means  at  his  command  to  satisfy 
.  himself  of  his  transferor's  title,  he  cannot  reasonably 
complain  that  the  company  require  proof  of  it  before 
they  alter  their  register  or  issne  him  new  certificates. 
Were  they  not  to  do  so,  most  serious  frauds  would  be 
comparatively  easy  to  commit.  An  inspection  of  the 
register  of  shares  in  this  case  or  a  request  to  see  the 
.coupon  mentioned  in  tbe  certification  would  have  at 
once  disclosed  the  fact  that  Baymond  had  no  shares 
such  as  those  specified  to  transfer.  In  the  present 
case  the  appellant  company  diipute  their  liability  so 
for  as  it  is  based  upon  Wells'  conduct  upon  several 
grounds  :  (1)  Upon  tilie  ground  that  the  certifications 
were  not  made  by  him  in  the  ordinary  course  of  his 
dut^  to  the  company.  (2)  That  he  signed  the 
oerofications  fraudulently  ana  contrary  to  nis  duty. 
(3)  Because  even  if  it  was  so  made  as  to  constitute  it 
the  certificate  of  the  company,  it  does  not  amount  to 
such  a  representation  as  alleged  in  the  daim.  (4) 
That  if  it  amoxmts  to  such  a  representation  it  is  ultra 
vires.  (6)  That  it  is  not  a  representation  made  to 
Gavanagh  or  his  solicitor,  nor  with  any  intention  to 
induce  them  to  act  in  a  partiaular  way,  but  was  simply 
made  for  Baymond  to  use  as  he  pleased  without 
knowledge  of  or  inquiry  as  to  the  purposes  for 
which  he  intended  to  use  it.  I  entirely  agree  in  the 
views  expressed  by  Lord  Macnaghten  as  to  the  limited 
authority  of  sucn  a  secretary  as  Wells.  I  do  not 
intend  to  say  that  it  was  no  part  of  the  duty  of 
Wells,  on  ocoassions  when  a  certificated  transfer  was 
required  for  shares  in  the  appellant  company,  to 
exercise  an  honest  discriition  to  grant  it,  and  to 
certify  to  the  truth,  as  he  knew  or  believed  it  to  be, 
and  if  in  framing  such  a  certificate  he  by  mere 
negligence  made  an  erroneous  statement  causing 
injury  to  the  person  to  whom  it  was  handed  that  he 
mi^ht  act  upon  the  faith  of  it,  I  do  not  say  that  an 
action  might  not  be  sustained  against  the  company, 
his  emplovers,  to  recover  such  damages  as  might  be 
occasioned  by  such  negligence.  But  the  charge  made 
against  Wells  was  in  no  sense  one  of  negligence,  but 
one  of  deliberate  fraud,  utterly  unconnected  with  the 
course  of  his  duty  as  secretury.  He  simply  lent 
himself  to  Baymond,  in  whose  service  he  stiU  was  as 
clerk,  and  became  a  mere  tool  in  his  hands.  Baymond 
in  arranging  with  Gavanagh  to  ffive  him  10,350 
shares,  "to  oe  represented  by  certificated  transfers," 
knew  that  he  did  not  possess  one  single  share  of  those 
he  intended  to  include  in  his  transfer,  and  that  he 
could  only  even  colourably  fulfil  his  agreement  and  get 
rid  of  the  opposition  by  handiog  false  transfer  cerbfi- 
oates  to  Gavanagh.  These  he  could  only  obtain 
by  the  assistance  of  Wells,  who  made  them, 
knowing  that  he  was  uttering  deliberate  falsehood, 
without  even  a  semblance  of  excuse.  Having  done 
so,  he  allowed  Baymond  to  take  them  away,  not 
knowing  or  even  inquirixig  for  what  purpose 
they  were  to  be  used.  ^Hiis  jury,  right^  as  I 
think,  found  Wells'  action  to  he  fraudulent,  but 
they  found  also  that  it  was  committed  for  the 
benefit  of  the  company  as  well  as  for  Baymond.  How 
they  could  have  arrived  at  such  a  conclusion  passes 
my  understanding ;  there  was  not,  in  my  opinion,  a 
sointdla  of  evidence  to  support  it.  Th^  also  f oimd 
that  it  was  in  the  ordinary  course  of  Wells'  business  as 
secretary  to  give  certificates  of  this  character.  That 
may  have  been  so  on  occasions  when  he  honestly 
believed  the  facts  certified  to  be  true,  and  when  he 
was  dealing  with  persons  in' the  ordinary  course  of  a 
business  transaction;  but  tUs  was  no  business  trans- 
action at  all,  nor  was  it  intended  to  be;  Wells  was 


not  even  colourably  discharging  a  duty.  The  iaois 
which  I  have  steted  stamp  doUi  Wells  and  Baymond 
as  having  been  a  pair  of  fraudulent  knaves,  actisg 
without  authori^  and  in  disregard  of  duty.  la  my 
opinion  the  appellant  company  is  not  responsible  lor 
that  fraud,  and  to  argue  that  such  oertifioatea  ao 
prepared  should  operate  to  create  estoppels  against 
the  company,  preventing  it  from  assarting  and  prov- 
ing the  truui,  requires  some  courage.  I  am  content 
to  adopt  in  its  integrity  tiie  judgment  of  WHIes,  J., 
in  Barvfick  v.  English  Joint  Stock  Banking  Co.,  15 
W.  B.  877,  L.  R  2  Bx.  259,  defining  the  liabolity  of 
a  master  for  the  wrongful  aote  of  his  servant :  '*  The 
mastsr  is  liable  for  every  sudi  wrong  of  his  servant  or 
agent  as  is  committed  in  the  course  of  his  serrioe,  and 
for  the  master's  benefit,  because  although  the  master 
has  not  authorized  the  partionlar  act,  he  has  pat 
the  agent  in  his  place  to  do  that  dass  of  acts,  «nd 
he  must  be  answerable  for  the  manner  in  whioh 
that  agent  has  conducted  himself  m  ddng  the 
business  which  it  was  the  act  of  his  master  to  place 
him  in."  This  is  very  forcibly  illustrated  by  LimpuB  v. 
London  Otneral  Omnibus  Co.,  11 W.  B.  149,  1  H.  &  G. 
526,  where  the  driver  was  aotuftlly  doin|f  the  work  he 
was  employed  to  do,  but  was  doing  it  m  a  wron^^fiil 
manner.  The  Gourt  of  ApMal  in  BriHsh  Mutual 
Banking  Co.  v.  Chamwood  Forest  Railway  Cb.,  35 
W.  B.  590, 18  Q.  B.  D.  714,  defines,  I  think  accurately, 
when  a  master  may  repudiate  the  wrongful  aot  of 
a  servant  fraudulently  committed.  Bowen*  LkJ., 
commences  his  considered  judgment  by  saying  that 
"  except  in  the  overruled  caiie  of  Stoift  v.  Irmier- 
lotham,  21  W.  B.  562,  L.  B.  8  Q.  B.  244,  he  is  aware 
of  no  precedent  for  holding  that  a  prindpal  is  liable 
in  an  action  of  deceit  for  the  unauthorized  and  fraudu- 
lent act  of  a  servant  or  agent  committed  not  for  tbe 
general  or  special  benefit  of  the  principal,  but  lor  the 
servant's  own  private  ends."  I  think  for  the  rcaaona 
and  upon  the  authorities  I  have  dted,  that  if  this  case 
rested  solely  upon  the  transfer  certifioato,  signed  in 
the  name  of  the  company  by  Wells,  the  misoonduoi 
which  I  have  discussed  would  afford  the  oompaoy 
a  complete  answer  to  the  action  so  far  as  it  is  based 
on  his  actions. 

But  I  have  yet  to  deal  with  other  matters  beyond 
those  arising  out  of  Wells'  misconduct.  I  thmk  it 
will  be  convenient  now  to  call  your  lordships'  atten- 
tion to  the  specific  daim  made  against  the  appelant 
company  as  it  is  set  forth  in  paragraph  6  of  the  "  paints 
of  daim,"  to  which  I  thmk  &e  respondent  uundd 
be  strictly  confined.    This  daim  is  thus  stated : 

"In  consequence   of  the  representatMMia  ^ — 

wilful  misrepreaentatians 
of  the  defendant  company  to  the  plaintiff  tiiat 
the  said  Anthony  Baymond  was  the  registered 
holder  of  and  entitled  to  transfer  the  shares  in  the 
defendant  company  specified  in  the  writ,  the  plaintiff 
accepted  from  the  said  Anthony  Baymond  tranafera, 
certificated  by  the  company,  of  the  said  shares  to 
himself  ...  as  security  for  the  same  debt  and 
withdrew  the  opposition.*'  I  will  assume  fdv  the 
moment  that  Wells  was  goili^  of  no  sndi  misftfmduet 
as  is  alleged  against  him,  and  even  that  he  intended 
to  act  for  the  benefit  of  the  company.  This  direotlj 
raises  the  question :  What  is  the  true  oonstmotion  of 
the  language  of  the  transfer  certifioato  P  for  WeUs 
said  nothing  and  did  nothing  except  issue  it,  and 
unless  that  amounted  to  sudi  a  representation  as  is 
relied  on  by  the  pleadings  the  whole  case  fads.  As 
to  this,  it  seems  to  me  that  it  is  only  neoessaiy  to 
refer  back  to  what  I  have  already  said  as  to  the 
meaning  and  object  of  such  certifications.  If  lam 
correct  m  what  I  then  said,  it  follows  that  the  oertifl- 
cation  did  not  amount  to  a  podtive  ropresontatkai  or 
,  assertion  of  title  in  BaymoncU    Kothing  diori  of  that 
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would  suffice  to  lupport  the  estoppel  daimecL     I 
think,  therefore,  that  upon  this   gronnd  also   the 
appellaot  oompaDy  ii  entitled  to  the  judgment  of  this 
Uohm.     The  third  ground  of  defence  is  that  even  if, 
oontrazy  to  the  yiew  which  I  have  taken,  the  certifi- 
cation could  be  held  to  amount  to  such  a  representa- 
tion, it  was  made  uUra  vires ;  for  neither  Whiteohurch, 
the  manager,  nor  Wells,  the  secretary,  had  even  a 
semblance   of   authority   to   issue   a   document   of 
title  equivalent  to  a  share  certificate,     A  certificate 
of  shares  is  by  the  dlst  section  of  the  Oompanies 
Act,  1862,  made  primd  facie  endence  of  the  title 
of  the  person  nam^  to  such  shares  as  are  comprised 
within  it,  but  such  a  certificate  can  only  be  made 
under  the  seal  of  the  company,  and  the  seal  can  only 
be  affixed  by  order  of  a  resolution  of  the  board,  and 
in  the  presence  of  a  director  and  of  the  secretary,  who 
are  bou  to  sign  the  instrument  to  whidi  the  seal  is 
10  affixed    in   their  presence.    It  is  impossible  to 
suppose  that  a  managing  director  or  a  secretary  could 
by  Ais  own  signature  and  the  use,  by  means  of  a 
rubber  stamp,  of  the  company's  name,  dispense  with 
the  order  of  the  board  and  the  seal,  and  the  requisite 
attestations,  and  create  an  instrument  which  practically 
should  have  the  same  effect,  and  should  estop  the 
company  from  disproving  a  title  which  did  not  exist, 
and  they  had  no  authority  to  create,  by  giving  a  new 
interpretation   to  the   liuoguage   of  an   instrument 
different  from  that  which  it  bad  already  acquired 
amongst  men  of  business  accustomed  to  desJ  with 
instruments  of  that  dass.    Nor  can  it  be  that  any 
secretary  has  power  to  give,  or  a  manager  to  sanction, 
a  certificate  which  could  haye  the  effect  of  alnrogating 
the  article   of    assodation  requiring   the   transfer, 
accompanied  by  the  certificates  of  shares  to  be  trans- 
ferred, to  be  left  at  the  offices  of  the  company.    I 
may  here  observe  that  the  great  power  given  to  the 
managing  director  is  conferred  only  in  rdation  to  the 
oommercial  business  of  the  company,  and  I  am  at  a 
loss  to  see  how  the  sale  and  purchase  or  the  tiransfer 
and  acceptance  of  shares  can  Be  treated  as  any  part  of 
the  oommeroial  business  of  a  company  established  for 
carrying  on  the  business  of  leather  merchants. 

I  will  now  deal  with  that  which  Mr.  Whitechuroh  did 
and  said,  tondiing  the  questions  at  issue.  The  sole 
object  of  the  interviews  between  Cavanagh  and  his 
Bolioitor  Smith  and  G.  Whitechuroh  of  the  30th  and  31st 
of  May  was  to  procure  his  signature  as  mana^g  direc- 
tor of  his  company  to  the  few  words  of  acqmeecence  in 
the  i^eement,  so  far  as  it  affected  his  company.  This 
aoquiescenoe  he  was  willing  to  give,  K  satisfied  that 
the  arrangement  made  was  bond  fide  and  the  proceed- 
ing was  in  due  order ;  but  the  company  was  under  no 
oWgation,  and  he  might  have  refused  to  acquiesce  if 
he  had  thought  fit  without  assigning  any  reason  at 
alL  At  the  first  of  these  interviews  the  certified 
transfers,  being  in  Mr.  Maugham's  possession,  were 
not  shown  to  him,  but  he  was  told  by  Cavanagh  or 
Smith  that  Maugham  had  two  certified  transfers  of 
the  shares  proposed  to  be  handed  to  Cavanagh,  and 
had  expressed  an  opinion  that  they  were  in  order. 
On  this  Mr.  'Whitechuroh,  having  no  reason  to  suspect 
that  anything  was  wrong,  with  perfect  truth  and 
honesty  made  the  remark  that  they  would  be  ''in 
order  *' if  he  were  satisfied  that  the  signatures  to  them 
were  the  genuine  signatures  of  the  secretary.  This 
leems  to  have  been  we  opinion  of  Mr.  Smith  himsdf . 
The  spedal  question  put  to  Mr.  Whitechuroh  by  Mr. 
Smith  was  whether  he  required  tiie  original  certificates 
to  be  anncExed,  and  this  inquiry  was  accompanied  by 
what  appears  to  me  to  be  a  threat  that  if  he  required 
more  tbe  appointment  for  the  next  day  would  have 
to  go  0S9  obviously  for  the  purpose  of  putting 
cressure  upon  him,  by  intimating  that  the  responsi- 
biHty  of  any  postponement  would  rest  upon  him. 


There  is  no  semblance  of  inquiry  by  Cavanagh  or 
Smith   of  Mr.  G.  Whitechuroh  whether  Cavanagh 
mieht  safdy  or  with  prudence  accept  the  transfers. 
Indeed  Cavanagh  had  in  fact  got  in  such  certified 
transfers  all  that  he  had  bargained  for  in  the  agree- 
ment.   The  reply  of  Mr.  G.  Whitechurch  before  he 
had  seen  the  documents,  that   he  should  be  quite 
satisfied  if  the  signature  to  the  certification  was  Wells' 
signature,  cannot  fairly  be  construed  to  convey  any 
more  than  this:  that  he  would  not,  if  satisfied  on 
that  point,  be  an  obstade  to  the  completion  on  the 
following  day  as  appointed.    The  same  observations 
apply  to  his  conduct  and  words  on  that  day  when  he, 
having   seen   the   certificates,    and   recognized   the 
signature  of  Wells,  expressed  himsdf  satisfied,  and 
signed  the  acquiescence.    His  expression  of  satisfac- 
tion that  the  opposition  was  about  to  be  removed, 
knowing  how  mueh  it  was  desired,  and  how  vitally 
important  it  was  to  the  lonox  Co.  and  Baymond,  was 
a^  very  natural  one.    Believing,  as  he  undoubtedly 
did,  that  it  was  in  order,  and  naving  no  reason  to 
inspect  a  fraud,  his  conduct  and  language  were  just 
what  one  would  have  expected  f rem  nim.    If,  on  the 
other  hand,  at  that  time  Mr.  Smith   intended  his 
question  to  convey,  what  it  certainly  did  not  express 
— ^namdy,  a  doubt  whether  the  certified  transfers 
were  in  that  case  of  equal  value  with  certificates  of 
shares — I  can  only  say  I  marvd  that  he  should  have 
fdt  justified  in  inviting  Mr.  G.  Whitechurch  to  express 
an  opinion  without  telling  him  that  Baymond  had  so 
recentiy  as   the   afternoon    of    the    29tii   of   May 
promised  to  give  him  the  certificates  of  the  10,350 
shares,  that  he  might  have  them  ready  to  produce 
at   the   meeting    to   execute   the   agreement,    and 
that  he  had  broken  his  promise  and  had  neither 
handed   over   nor   sent   a  certificate   for    a  single 
share,  knowing,  as  he  admitted  he  did,  the  wide 
difference  between   share   certificates  and   transfer 
certifications.     If   this  had  been  told  to   ISi.   G. 
Whitechurch  he  would   have  had   good  reason  to 
suspect  t^at  something  was  wrong,  and  would  no 
doubt  have  suggested  further  inquiry.    But  bdieving 
all  to  be  right  and  in  order  he  had  no  reason  for 
interfering.    The  finding  of  the  jury  that  White- 
church alfowed  Cavanagh  to  think  it  was  all  right  in 
order  to  induce  him  to  withdraw  the  opposition  was 
wholly  unwarranted  by  the  evidence  if  it  meant  more 
than  that  he  did  not  interfere  to  prevent  him  from 
acting,  as  he  was  advised  by  his  solidtor,  because  he 
saw  no  reason  to  do  so.    I  do  not  find  in  all  this 
evidence  anything  to  support  the  daim  to  the  estoppel 
contended  for ;  far  irom  it.    To  support  an  estoppel 
the  evidence  ought  to  be  dear  and  unambiguous,  as 
was  stated  by  Lindley,  L.J.,  in  Low  v.  Bouverie,  40 
W.  B.  60,  [1891;]  3  Ch.  82,  in  which  niany  previous 
cases  on  the  subject  were  carefully  reviewed.    Bowen, 
LJ.,  said  tbat  "  thelan^age  upon  which  an  estoppd 
is  founded  must  be  precise  uid  imambiguous."    That 
does  not  necessarily  mean  that  the  language  must  be 
sudi  that  it  cannot  possibly  be  open  to  different  con- 
structions,  but  that  it  must   be  sudi  as  will   be 
reasonably   understood   in   a   particular   sense    by 
the   person    to   whom   it    is    addressed;    and   in 
dedding   the   case   before   him   against    the   then 
plaintiff,  he  said :    **  1  think  his  (the  defendant's) 
hmguage  would  be  reasonably  understood  as  convey- 
ing an  intimation  of  the  state  of  his  belief,  without 
an    aasertion   that   the   fact   was    so   apart   from 
the  limitation  of  his  oWn  knowledge.'*    To  the  same 
effect  was  the  judgment  of  Kay,  Ij.J.     To  this  I 
would  add  that,  in  my  judgment,  no  representations 
can  be  relied  on  as  estoppdsif  they  have  been  induced 
bv  the  concealment  of  any  material  fact  on  the  part 
of  those  who  sedc  to  use  them  as  such ;  and  if  the 
person  to  whom  they  are   made   knows  something 
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whioh,  ii  revealed,  would  have  been  caloalated  to 
influence  the  other  to  hesitate  or  seek  for  further 
information  before  speaking  positively,  and  that 
something  baa  been  withheld,  the  representation 
ought  not  to  be  treated  as  an  estoppeL  Mr,  White- 
ohnrdi  had  no  reason  to  doubt,  and  ^eref ore  believed, 
the  oertifioates  to  be  genuine  and  true  when  he 
recognized  Wells'  signature.  Beyond  that  he  knew 
nothing,  and  suspected  nothing.  When,  therefore,  he 
said  that  they  were  in  order  or  appeared  in  order,  he 
ought  not  to  be  considered  as  pledging  himself  to 
anything  beyond  this:  that  acoordmg  to  ordinary 
usage  and  pzactioe  the  certificate  was  in  due  form  and 
order,  and  that  he  was  satisfied  and  content  to 
acquiesce  as  he  did.  In  my  opinion,  it  is  dear  that 
the  failure  of  Baymond  to  produce  or  hand  the 
certificates  to  Smith  ought  to  have  been  quite 
sufficient  to  put  that  astute  solicitor  on  his  gpiMrd, 
and  had  he  used  the  most  ordinary  precaution,  either 
by  searching  the  regiiter  or  demanding  an  inspection 
of  the  coupon,  or  insisted  upon  Baymond  showing  him 
the  certificates,  the  fraud  must  have  been  instantly 
discovered.  I  think  this  appeal  ought  to  be  alloweo^ 
and  that  the  judgments  of  the  Court  of  Appeal  and 
Bigham,  J.,  should  be  reversed,  and  judgment  entwed 
for  the  appellant  with  costs. 

Qprder  appetiUdfrom  revened.    Betpondent  to  pay  to 
the  appeUanU  the  cogta  both  here  and  Mow. 

Solicitors  for  the  appellants,  3.  M.  d:  J.  B,  Benwn, 

Solicitors   for   the  respondent,    C    /•    Smith   A 
Hudson*  , 


emxX  of  aypeaU 

From  E.  B.  Div.  i 

(Collins,   M.B.,  and  Bomer  and  >  Jan.  13. 

Mathew,  L.J  J.)  J 

Dttnlof  Fneumatio  Tybs  Co.  (Limitbd)  v.  Aorixzr 
Gesbllsohaft  FiJB  Motob  ttnd  Motob   Fahb- 

ZBUQBATr,  yOBM.  CUDELL  &  CO.  (a.) 

Practice — Writ — Service — Foreign  corporation  carrying 
on  hueineee  within  the  juriadiction — Stand  at  an 
exhibition — "  Head  ojfficer  " — Ord»  9,  r,  8. 

A  foreign  corporation^  who  were  manu/acturere  of 
motor-cars,  rented  for  their  exclusive  use  a  stand  at  an 
exhibition  in  England  for  nine  days  for  the  purpose  of 
exhibiting  their  goods,  and  sent  over  a  person  in  their 
employment  as  their  representative  to  look  after  the 
exhibits  and  to  take  orders  for  their  goods* 

Heldf  that  the  foreign  corporaiion  carried  on  business 
at  the  stand  at  the  exhibition  so  as  to  be  resident  within 
the  Jurisdiction,  and  they  could  be  sued  in  this  country 
and  the  ivrit  could  be  served  on  their  head  officer  here. 

Appeal  by  the  defendants  from  the  refusal  of 
Channell,  J.,  at  chambers  to  set  aside  the  writ  of 
gammons  and  the  service  thereof. 

The  defendants,  who  were  manufacturers  of  motor- 
cars, were  a  foreign  corporation  registered  under 
German  law  and  carrying  on  business  in  Germany. 

In  November,  1901,  they  rented  for  their  exclusive 
use  a  stand  at  the  Crystal  Palace  during  the  National 
Cycle  Show,  which  lasted  nine  days,  where  they 
exhibited,  among  other  things,  specimens  of  their 
motor-cars.  The  defendants'  name  was  on  the  stand, 
and  they  sent  over  a  Mr.  Struck,  who  was  in  their 
employment,  to  be  their  represeutative  at  the  stand, 
whose  business  it  was  to  look  after  the  exhibits  and 


(a.)  Reported  by  W.  F.  Babbt,  Esq.,  Barrister- 

at-Law. 


to  take  orders  for  and  push  the  sale  of  the  defendsati' 
manufactures. 

The  plaintifGi  alleged  that  the  tyres  which  were  on 
the  wheels  of  one  of  the  motor-cars  were  an  infringe- 
ment of  their  patent,  and  they  issued  a  writ  dsimiog 
an  injunction,  and  served  it  on  Struck  at  the  stand  st 
the  Crystal  Palace. 

The  defendants  entered  a  conditional  appearanoe, 
and  applied  to  set  aside  the  writ  of  summons  and  the 
service  thereof  on  the  ground  that  the  defendant!  were 
a  foreign  corporation  resident  out  of  the  jorisdiotioni 

Channell,  J.,  refused  the  application,  holduig  that 
the  defendants  were  at  the  time  of  the  issue  of  the 
writ  and  of  the  service  carrying  on  busineis  in  thii 
country. 

The  defendants  appealed, 

Danckwerts,  K,C,,  and  B.  B.  D.  Adand,  for  the 
defendants. — ^The  defendants  axe  a  foreign  oorporttioa 
and  were  not  at  the  time  of  the  servioe  of  the  writ 
carrying  on  business  in  Bngland  so  as  to  be  resident 
here.  A  foreign  corporation  is  not  intended  prima 
facie  be  sued  here.  Newby  v.  Von  Oppen,  20  W.  R. 
383,  L  B.  7  Q.  B.  293,  was  the  fiist  decision  allowing 
such  a  corporation  to  be  sued  here.  Tbei  e  the  defend- 
ants had  a  place  of  business  in  England.  Besidenoein 
this  country  is  the  test  of  the  liability  of  a  foreiga 
corporation  to  be  sued :  Hoggin  v.  Comptoir  d^Etcoa^ 
de  Paris,  37  W.  B.  703,  23  Q.  B.  D.  519 ;  Badcoek  t. 
Cumberland  Oap  Park  Co ,  41  W.  R  204,  [1893]  1  Oh. 
362 ;  La  Bourgogne,  [;i899]  P.  1,  [1899]  A.  G.  431. 
The  foreign  oorporation  must  have  something  in  the 
nature  of  a  domicil  or  something  approMhing  a 
permanent  home  here.  Tiiare  must  be  an  intention  to 
permanentij  carry  on  business  here.  The  msra 
taking  of  a  stand  at  an  exhibition  for  a  few  days  ii 
not  sufficient.  Further,  pact  of  thdr  business  wu 
that  of  manufacturing  motor-oars,  and  this  wu 
carried  on  entirely  abroad.  The  mere  fact  that  th^ 
took  orders  in  England  for  their  motor-oars  at  a  stind 
which  they  only  rented  for  nine  days  was  not  suffi- 
cient to  make  them  resident  here.  The  wot  end 
service  ought  therefore  to  be  set  aside. 

B,  M.  Bray,  K,0.,  and  A.  J.  Walter,  for  the  plam- 
ti£E8,  were  not  called  upon. 

Collins,  M.R. — In  my  opinion  this  appeal  should 
be  dismissed.  The  defendants,  who  are  a  foreign 
corporation,  hired  certain  premises  at  the  Cryitel 
Palace  for  the  purpose  of  exhibiting  their  wares  tt  a 
cycle  show.  The  defendants  are  vendors  of  motor- 
cars, and  they  exhibited  at  the  ihow  a  motor-car 
Bup{>lied  with  tyres  which  the  plaintiffs  alleged  were 
an  infrinffement  of  their  patent.  The  plaintzffi 
aooordicgly  issued  a  writ  against  the  defenwiti  for 
infringement  of  patent,  and  the  question  we  have  to 
determine  is  whether  the  defendants  are  amenable  to 
the  jurisdiction  of  the  courts  of  this  country.  U  the 
defendants  are  amenable  to  the  courts  here,  in  my 
opinion  Struck  was  the  proper  person  to  serve  under 
ord.  9,  r.  8.  He  was  sent  over  to  this  country  by  the 
defendants  to  do  everything  which  they  could  nave 
done  with  regard  to  the  euibition  and  sale  of  their 
goods.  They  hired  a  stand  for  the  purpose  of 
exhibiting  their  goods,  and  they  employed  Strook  to 
conduct  their  busioess  there,  by  takmg  orders  for 
their  goods  and  doing  his  best  to  push  the  sales.  He 
was  the  **  head  officer  "  of  the  corporation  here  within 
the  meaning  of  ord.  9,  r.  8. 

The  important  question  is  whether  this  foreign  cor- 
poration can  be  served  as  resident  in  this  country.  There 
is  no  question  about  serving  a  foreign  oorporation  resid- 
ing out  of  the  jurisdiction.  The  claim  to  serve  the 
defendants  is  based  upon  the  ground  that  at  the  tim^ 
of  servioe  they  were  resident  within  tiie  jurisdioiioa* 
If  they  were  resident  here  they  were  in  thessme 
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pontion  as  an  Boglish  corporation.    It  has  been  held 
orer  and  over  again  that  the  real  test  in   these  oases 
is  whether  the  defendants  are  carrying  on  their  busi- 
ness here  at  some  defined  place.     If  that  is  so,  then 
they  are  resident  here.     If  a  trading   corporation 
carry  on  their  business  by  an  agent  at  aparticobr  place 
in  England,  they  reside  here.    The  difficulty  in  some 
of  the  oases  arises  through  the  employment  by  the 
foreign   corporation  of   an  agent  to  conduct  their 
business  here,  the  agent  in   addition   cirrying  on 
an  independent  business  of  his  own.   No  such  difficulty 
ariNS  here.    The  defendants  did  not  employ  an  agent 
here  who  carried  on  an  independent  business  of  his 
own.    If  they  had  done  so,  that  would  have  given 
rise  to^  a  difficult  question  of  fact  similar  to  that  which 
arose  in  the  case  of  La  Bourgogne,    In  that  case  the 
French  company  employed  to  conduct  their  business 
in  this  country  an    agent   who   was  carrying   on 
here  an  independent  business  of  his  own.    In  the 
present  case  the  defendants  had  themselves  rented 
the  premises  at  the  Crystal   Palaoe  for  their  own 
exclusive  use,  and  had  sent  over  their  own  servant  to 
conduct  their  business  at  those  premises.    The  only 
real  difficulty  was  occarioned  t^  the  fact  that  the 
premises    were    rented  for  a  period  of  nine  days 
only,  and  it  was  argued   that   time  is  essential  to 
constitute  residence.    I  agree  that  we  cannot  exclude 
the  element  of  time.    It  is  clear  that  if  the  defendants 
had  expressl]^  announced  their  intention  of  carrying 
on  theur  business  here  for  a  period   of   nine  days, 
and  had     done     so,   that    would   have   amounted 
to  a   residenoe  in  this  country.      Nine  days  is  a 
substantial  period  of  time.  Those  nine  days  were  chosen 
during  an  exhibition,  the  purpose  of  which  was  to 
bring    together    people    interested  in   the  articles 
exhibited  with  the  view  of  their  siving  orders  for 
goods  and  making  purchases,  aod  it  might  well  be 
that  as  much  business  would  be  transacted  in  those 
nine  days  as  in  nine  months  under  ordinary  circum- 
stances.     Therefore  I  cannot  say   that   nine  days 
constituted  so  short  a  period  as  to  negative  residence 
in  this  country,  the  defendants  having  fulfilled  all 
the  other  requisites  of  residence.    It  was  suggested 
that  one  element  to  show  that  the  defendants  could 
not  be  said  to  carry  on  business  so  as  to  reside  in 
this  country,  was  that  they  did  not  carry  on  all  the 
branches  of  their  business  here.    The  defendants  were 
said  to  be  manufaotorers  of  motor-cars.    Assuming 
that  to  be  so,  they  gave  facilities  for  the  sale  of  their 
motor-oars  at  their  stand  at  the  Crystal  Palace,  and 
orders  were  accepted  here.    They  did  everything  here 
in  the  way  of  selling  their  goods  which  they  could 
have  done  abroad.    The  mere  fact  that,  in  addition 
to   be>inff  vendors,  they  were    also    manufacturers 
cannot  alter  the  case.    In  my  opinion  the  order  of 
the  learned  judge  was  right. 

BonB  and  Mathbw,  L.JJ.,  oononned. 

Appeal  dismissed, 

Solidtors  for  the  plaintiffs,  J.  B,  A  F,  Parchase, 

Solicitors  for  the  defendants,  Oruesemann  d:  Bouse. 


Dec.  2,  3,  20. 


From  Chan.  Div.  j 

(Yaughan  Williams,  Bomer,   | 

and  Cozens-Hardy,  L.JJ.]  J 

Home  aitd   Colonial  Stobes   (Limited)   v. 

Colls,  (a.) 

Easemeni^Light  —  Prescription  —  ExU^it  of  right  — 
Light  for  ordinary  purposes-Substantial  interference 
— Substantial  damage — Bule  as  to  45  degrees, 

(a.)  Beported  by  S.  E.  Williams,  Esq.,  Barrister- 

at-Law. 


If  ancient  lights  are  interfered  with  substantially  and 
real  damage  thertby  ensues  to  tenant  or  owner,  then  that 
tenant  or  owner  is  enUtled  to  relief.  **  Substantial  **  does 
not  indicate  any  particular  percentage. 

Wit?u)ut  aubatantial  interference  there  is  no  right  of 
action,  and  in  addition,  in  order  to  obtain  an  injunction, 
the  plaintiff  mtut  establish  substantial  injury  suffered  or 
threatened.  There  is  no  standard  or  fixed  amount  of 
light  to  which  alone  a  plaintiff  is  entitled. 

There  may  be  real  damage  to  the  owner  or  occupier  of 
a  building  used  for  particular  purposes  or  reasonably 
adapted  for  particular  purposes,  although  there  would  is 
no  real  damage  if  the  buihiing  were  not  used  or  reason- 
ably adapted  for  su>ch  purposes. 

There  is  no  rule  of  law  thaJt  a  man  may  always  build 
up  to  an  angle  of  45  degrees. 

This  was  an  appeal  from  the  decision  of  Joyce,  J., 
of  the  21st  of  December,  1900. 

The  plaintiffs  were  entitled  for  the  residue  of  a 
term,  having  about  seventeen  years  unexpired,  to  a 
considerable  block  of  buildings  situated  on  the  east 
side  of  Paul-street,  at  the  comer  between  that  street 
and  Worship-street,  which  runs  westwards  from  Paul- 
street,  so  that  the  plaintiffs'  building  had  a  west  front 
to  Paul-street  and  a  south  front  of  about  150ft.  in 
length  to  Worship-street.  Worship-street  is  a  toler- 
ably broad  thoroughfare,  being  41ft.  or  thereabouts 
across. 

Opposite  a  portion  of  the  south  front  of  the 
plaintiffs'  premises  in  Worship-street  was  the  site  of 
some  buildings  recently  removed,  which  was  about 
36ft.  in  width  and  numbered  44  in  the  street. 
The  buildings  which  formerly  stood  on  this  site  were 
19ft.  Bin.  in  height,  and  the  defendant  had  entered 
into  a  building  agreement  to  erect  on  this  site  a 
building  which,  if  and  when  completed,  would  be 
42ft.  in  neight. 

On  the  west  of  the  defendant's  premises  and  at  the 
comer  between  the  south  tide  of  Worship- street  and 
the  east  side  of  Wilson-street  there  was  a  public- 
house  33ft.  in  height,  and  none  of  the  buildings  in 
Worship-street  on  the  east  of  the  defendant's 
premises  exceeded  that  height. 

His  lordship  thought  it  tolerably  clear,  and  he  found 
as  a  fact,  that  the  defendant's  building,  if  erected  to 
the  height  of  42  ft.  as  proposed,  would  not  materially 
interfere  with  the  access  of  light  to  any  window  on 
the  first  floor  of  the  plaintiffs'  premises,  or  with  any 
light  to  which  the  plaintiffs  were  entitled  in  respect 
of  their  basement.  The  real  and  only  question,  in 
his  lordship's  opinion,  was  with  *  respect  to  appre- 
hended injury  to  the  third  and  fourth  floor  windows — 
coimtiu^  from  Paul-street— on  the  ground  floor  of 
the  plamtiffs'  building.  Those  windows  were  of 
large  size,  but,  although  the  top  light  was  said  to  be 
the  most  valuable  and  important,  the  uppermost 
part  of  each  of  the  windows  was  filled  with  coloured 
glass  to  a  depth  of  20in.  from  the  top,  and  there  were 
wire  blinds  fixed  at  the  bottom  of  each  window. 
The  portion  of  the  ground  floor  of  the  plaiQti£Gi' 
building  which  was  opposite  the  defenduit's  pre- 
mises was  used  as  an  omoe.  It  consisted  of  a  large 
room  lift.  lOin.  high  and  of  unusual  depth,  the  back 
wall  being  upwards  of  50ft  from  the  Worship-street 
front,  and  it  had  no  window  nor  source  of  natural 
light  at  the  back.  This  room  contained  several  desks 
used  by  about  90  clerks  in  the  employment  of  the 
plaintiffs  for  the  purpose  of  their  business. 

Jo^ce,  J.,  held  upon  the  evidence  that  the  plaintiffis' 
premises  would  stiU,  after  the  erection  of  the 
defendant's  building,  be  well  and  sufficiently  lighted 
for  all  ordinary  purposes  of  oocupancv  as  a  place  of 
business  and  that  the  action  therefore  failed.  He  also 
^came  to  the  conclusion,  though  after  considerable 
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hesitation,  that  the  dednon  of  Wright,  J.,  in  Warren 
V.  Bfoim,  49  W.  E.  206.  [1900]  2  Q.  B.  722,  if  not 
Tevened  by  the  Court  of  Appeal,  onght  to  govern  the 
present  case.  The  deoision  in  Warren  v.  Brown  has 
sinoe  been  reversed  as  reported  ante,  p.  97. 

Immediately  after  his  lordship's  judgment  the 
plaintifGi  gave  notice  of  appeu,  whereupon  the 
defendant  proceeded  with  the  oompletion  of  his 
btdldiog. 

Hughes,  E.G.,  and  W.  E.  Vernon,  for  the  plaintiflb, 
relied  on  the  judgment  of  the  Court  of  Appeal  in 
Warren  v.  Brown,  ante,  p.  97. 

Bray,  E.C.,  0.  Leigh  Glare,  and  A,  B.  Nutter,  for 
the  defendant,  contended  that  the  defendant's 
building  caused  no  such  substantial  diminution  of 
liffht  to  the  plaintiffs'  windows  as  entitled  them  to 
relief.  Th^  also  relied  on  the  46  deffrees  role  as 
leaving  sufficient  light  to  the  plaintiffr  premises,  a 
rule  which  was  f  oimd  by  aichitects  and  surveyors  to 
be  a  good  working  rule. 

Owr.  adv,  vaU. 

Dec.  20. — Cozbns-Hardy,  L.J.,  read  the  judgment 
of  the  court,  which  was  as  follows :  This  appeal  raises 
a  question  as  to  the  nature  and  amount  of  evidence 
required  to  entitie  a  plaintiff  to  rdief  by  way  of 
injunction  for  tiie  protection  of  ancient  lights.  The 
action  was  tried  by  Joyce,  J.,  in  December,  1900. 
This  is  important  because  at  that  date  it  had  been 
laid  down  by  Wright,  J.,  in  Warren  v.  Brown,  49 
W.  B.  206,  [1900]  2  a  B.  722,  that  the  owner  or 
occupier  of  a  house  has  no  l^gal  right  of  action  ao 
lonf  as  he  has  left  to  him  as  much  light  as  is 
ordinarily  required  for  habitation  or  business,  even 
thouffh  he  has  been  deprived  of  a  substantial  amount 
of  Ugbt  and  has  thereoy  suffered  substantial  damage. 
This  view  of  the  law  was  accepted  bv  defendant's 
counsel  in  the  cross-examination  of  the  plaintiffs' 
witnesses  and  in  the  examination  of  the  defendant's 
witnesses,  and,  as  we  read  the  judgment,  was  adopted 
by  Joyce,  J.  The  decision  of  Wright,  J.,  has 
recentiy  been  reversed  by  this  court,  and  tiie  true 
rule  of  law  with  reference  to  the  interference  with 
ancient  lights  has  been  authoritatively  laid  down 
tiius :  "  If  ancient  lights  are  interfered  with  substan- 
tially, and  real  damage  thereby  ensues  to  tenant  or 
owner,  then  that  tenant  or  owner  is  entitied  to  relief." 
In  this  sentence  "  substantial "  does  not  indicate  any 
particular  percentsge.  In  Back  v.  titacey,  2  C.  &  P. 
465,  an  issue  was  directed  by  the  Lord  Chancellor 
whether  the  andent  lights  of  the  plaintiff  in  his 
dwelling-house  had  been  illegally  obstructed  by  the 
defendant's  buildins.  Bvideoce  having  been  nven 
ti)at  the  quantity  of  light  previously  enjoyed  had Ibeen 
diminished,  it  was  contended  that  tbe  plaintiff  was 
entitled  to  a  verdict ;  but  Best,  C.  J.,  directed  the  jury, 
in  language  which  has  been  often  cited  with  approviJ, 
thus :  "  It  was  not  sufficient  to  constitute  an  illegal 
obstruction  that  the  plaintiff  h%d,  in  fact,  less  light 
than  before,  nor  uiat  his  warehouse,  the  part 
of  his  house  principally  affected,  could  not  be 
used  for  all  the  purposes  to  which  it  might  other- 
wise have  been  applied.  lu  order  to  give  a  right  of 
action  and  sustain  the  issue,  there  must  be  a  sub- 
stantial privation  of  light,  sufficient  to  render  the 
occupation  of  the  house  uncomfortable  and  to  prevent 
the  ^aintiff  from  carrying  on  his  accustomed  business 
(that  of  a  grocer)  on  the  premises  as  beneficiiJly  as 
he  had  formerly  done.  And  in  Farher  v.  8mWi, 
6  C.  &  P.  438,  Tindal.  C.J.,  directed  the  jury 
as  foUows :  ''  It  is  not  every  possible,  every  sjpecula- 
tive  exclusion  of  light  which  is  the  ground  of  an 
action,  but  that  which  the  law  recognizes  is  such  a 
diminution  of  light  as  really  makes  Sie  premises  to  a 


sensible  degree  less  fit  for  the  purposes  of  business." 
Without  sm>stsntial  interference  uiere  is  no  right  of 
action,   and   in   addition,   in   order   to    obtain    an 
injunction  the  plaintiff   must  establish    substantial 
injury  suffered  or  threatened*    There  is  no  standard 
or  fixed  amount  of  light  to  which  alone  a  plaintiff 
is  entitled.     He  must  not  be  fanciful  or  fastidious. 
He  must  recognize  the  necessity  of  give  and  take  in 
matters  of  this  nature.    But  there  may  be  real  damage 
to  tiie  owner  or  occupier  of   a  building  used  for 
particular  purposes,  or  reasonably  adapted  for  par- 
ticular purposes,  although  there  would  be  no  real 
damage  if  the  building  were  not  used  or  reasonably 
adapted  for  such  purposes.    The  apiUioation  of  these 
principles  is  far  more  easy  when  the  building  which  is 
complained  of  has  been  erected  and  damages  only  are 
claimed ;    but   they  have  to  be  applied  when  the 
plaintiff  comes  for  an  injunction  before  the  building 
has  been  erected.    It  is  the  duty  of  the  court  to  arrive 
at  the  best  conclusion  it  can  upon  the  effect  whioh  the 
proposed  building  if  erected  would  produce,  and  if 
the  court  is  satisfied  that  in  that  event  the  pliuntiff 
would  have  a  good  cause  of  action,  the  plamtiff  is 
entitled,  as  a  matter  of  right,  to  an  injunction  to 
prevent  the   defendant    from   interferiog  with   his 
ancient  light ;   or,  ia  other  words,  to  restrain  the 
defendant  from  committing  a  wrongful  act.     The 
difficulty  of  applying  the  rule  in  a  quia  timet  action 
may  well  induce  the  court  to  scan  the  plaintiff's 
evidence  with  severity,  especially  where  aa  angle  of 
46  degrees  is  left    It  is  settied  that  there  is  no  rule 
of  law  that  a  man  mav  always  build  up  to  aa  an^ 
of  45  degrees,  but,  in  judging  of  the  probable  effect 
of  a  proposed  building  the  court  may  not  unreasonably 
regud  tbe  fact  that  an  angle  of  46  degrees  will  be 
left  as  primd  facie  evidence  that  there^  will  be  no 
substantial  interference,  and  may  require  this  pre- 
sumption  to   be   clearly   rebutted    by   satisfactory 
evidence.     This   seems   to   be    the    result   of    the 
autiiorities.     It    remains   to   apply   these    general 
principles  to  the  present  case.     We  propose  to  aocept 
all   the   findings    of    fact    by    Joyce,    J.,    where 
they  are   dear  without  demur,  and  only  to  refer 
to   the   evidence   where    there   is   no   finding,    or 
where,    as   it   seems   to  us,  there  are  inconsistent 
findiogs.    The  Lord  Justice  then  proceeded  to  state 
the  facts  as  found  by  Jojce,  J.,  in  his  judgment,  and, 
after  reading  the  following  passage  from  that  judg- 
ment—*' Various    expert  witnesses  were   examinoo, 
and  as  the  result  of  their  evidence  I  am  of  opiniosi 
that  the  proposed  new  building  would  not  sffBot  the 
selling  or  letting  value  of  the  plaiutiffi'  premises  '* — 
continued :]  If  that  meansthatanordinary  purchaser  or 
lessee  would  be  content  to  ^t  a  buildiu^  having  the 
usual  amount  of  light  enjoyed  by  similar  houses  in 
tbis  part  of  London  we  see  no  reason  to  doubt  it ;  bat 
it  is  not  a  relevant  statement.    The  plaintiffs  are 
neither  vendors  or  lessees.    They  are  occupiers ;  and 
their  only  desire  is  to  use  this  room  [the  large  room 
on  the  ground  floor  occupied  by  about  ninety  clerks] 
for  the  same  purposes  as  heretofore  and  with  the 
same  advantages.    And  it  seems  to  us  impossible  to 
hold  that  they  will  not  suffer  <*  real  damage  "  if  they 
have  to  consume  and  pay  for  more  electric  Ught  than 
hitherto.     Joyce,  J.,  at  the  end  of  his  judgment, 
refers  to  Wright,  J.'s,  decision  in  Warren  v.  Brovm, 
and  says;    ** After   considerable  hesitation  I  have 
come   to   the   oonclnsion   that   this  decLsion,   if  it 
remains  unreversed  by  the  Court  of  Appeal,  ought 
to  govern  tbe  present  case;  and  I  thinx,  sitting  as 
a  judffe  of  first  instance,  I  must  follow  it    Assuming, 
tiierefore,  that  I  am  right  in  this,  I  am  of  opinion 
that  tbe  action  fails  and  must  be  dismissed."    As 
we  read  the  judgment,  it  is  a  finding  in  tevour  of 
the  plaintiffs  that  real  damage  would  result,  though 
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light  enough  would  be  left  for  ordinttry  purposes 
ofooenpaiioy  m  a  plaoe  of  bunness,  and  there  is 
no  finding  that  the  interferenoe  is  not  substantiaL 
Now  there  was,  immediately  opposite  ibe  windows  in 
question,  what  I  may  oall  "  a  gap,"  in  widtii  36ft. 
and  in  height  13ft.  6m.  The  direot  light  which 
passed  through  this  p^p  penetrated  to  aconsideraUe 
depth  into  the  plainti£Eii'  room.  The  interf srence  with 
this  light  is  "substantial"  within  the  meaning  in 
which  the  word  is  used.  There  beinff  some  obscurity 
on  this  iK>int,  it  seems  right  to  examme  the  eyidenoe. 
[His  lordship  then  went  through  theevidenoe,  and 
proceeded :]  If  we  consider  the  judg^a's  notes  of  the 
evidenoe,  as  we  have  done,  the  6onmusion  at  wluch 
we  have  anived  from  reading  his  judgment  is  con- 
firmed. In  our  opinion,  on  ti^e  balance  of  endence, 
substantial  interferenoe  and  *'real  damage"  will 
result;  and  the  proper  judgment  would  have  been  to 
grant  an  injunction  in  the  settled  form  known  as  the 
Tatea  v.  Jade  form.  But  immediately  after  the  action 
was  dismissed  with  costs  the  plaintifiEs  gave  notice  of 
their  intention  to  appeal.  Notwithstanding  this,  the 
defendant  has  proceeded  with  and  completed  the 
erection  of  his  building.  Under  these  circumstances 
there  is  only  one  course  open  to  us.  We  must  reverse 
Joyce,  J.'s,  judgment  and  give  the  pliuntiifs  the 
judgment  to  which,  according  to  our  tIcw,  they 
were  entitled.  And  we  must  grant  a  mandatory 
injonctioii  requiring  the  defendant  to  pull  down  any- 
thing erected  in  breach  of  the  terms  of  our  injunction. 
This  point  was  really  decided  by  the  Court  of  Appeal 
in  Parker  v.  First  Avenue  Hotel  Co.,  32  W.  B.  105,  24 
Ob.  D.  282.  The  defendant  must  pay  the  costs  here 
and  below* 

Yajjqilajx  Williams,  L.J.~The  judgment  which 
has  just  been  resd  is  the  judgment  of  tiie  court ;  but 
I  wish  to  add,  speaking  for  myself,  that,  so  far  as  the 
rule  of  45  decrees  is  concerned,  I  doubt  verr 
much  whether  uiat  rule,  as  the  law  is  now  settled, 
osn  be  reg;arded  even  as  a  rough  measure  of  the  right 
of  the  owner  or  occupier  of  ancient  lights. 

Appeal  allowed. 

Solicitors,  Slaughter  A  May ;  Hyde,  Tandy ,  Mahont 
<fe  Qayer, 


From  Chan.  Div. 


(Yanghan  Williams,  Romer,  and  > 
Oozens-Hardy,  L.JJO  ) 


Dec.  20. 


In  re  B.  A.  B.  (a.) 

Bankrupt^-- Scheme  of  arrangement — Declaration  of 
trust — Withdravxil  of  proof b — Debts  provable — Con-' 
duct  of  deibtor—Bar^eruptcy  Act,  1890  (53  &  54  Vict. 
c.  71),  «.  3,  sub-section  9. 

*^  Debts  provable**  under  the  Bankruptcy  Act,  1890,  s, 
3  (9),  means  debts  provable  at  the  time  when  the  scheme 
of  arrangement  comes  before  the  court  for  approval,  and 
not  when  the  receiving  order  is  made. 

Bash  and  hazardous  speculation  on  the  part  of  the 
debtor  is  not  of  itself  necessarily  a  ground  for  refusing  to 
sanction  a  scheme  of  arrangement. 

Misconduct  of  a  debtor  does  not  make  it  against  public 
policy  to  sanction  a  scheme  unless  the  misconduct  is  of  a 
gross  character. 

This  was  an  appeal  from  the  decision  of  Mr. 
Begistrar  Linklater,  sanctioning  a  scheme  of  arrange- 
moDt  approved  of  by  IJie  creditors  other  than  Mr. 
Seal. 

(a.)  Reported  by  S.  £.  Wiluahs,  Esq.,  Barrister- 

at-Law. 


The  scheme  provided  in  effect  for  security  being 
given  for  the  payment  of  7s.  6d.  in  the  pound  to  the 
creditors  not  withdrawing  or  releasing  their  claims, 
and  for  the  vesting  of  the  debtor's  estate  (if  any)  in  a 
trustee  with  a  view  to  the  payment  {inter  alia)  of 
dividends  in  excess  of  7s.  6d.  iu  &ie  pound,  should  the 
realization  so  permit. 

The  debtor's  unsecured  liabilities  at  the  date  of  the 
receiving  cvder,  which  was  made  on  the  21st  of  May, 
1901,  were  estimated  by  the  official  receiver  at 
£69,967,  and  the  assets,  which  consisted  of  the  debtor's 
interest  in  certain  concessioas  obtained  from  the 
Turkish  Government,  were  estimated  by  the  debtor  to 
produce  £27,500. 

The  trustee  under  the  scheme  was  to  be  at  liberty 
to  join  in  a  sale  of  these  interests  to  a  company  in 
consideration  of  the  allotment  of  shares,  which  shares 
he  might  transfer  or  cause  to  be  allotted  to  the 
oredifors  in  satisfaction  of  the  unpaid  balances  of 
their  daims.  So  far,  however,  as  the  official  receiver 
could  ascertain,  the  debtor  had  for  valuable  considera- 
tion parted  with  his  interests  in  the  concessions  by 
two  indentures  dated  respectively  the  3rd  of  December, 
1898,  and  the  10th  of  August,  1899. 

Absolute  and  unconoitional  withdrawals  under 
seal  had  been  executed  by  the  following  creditors : 
Mr.  Burdett-Ooutts,  £42,662 ;  Mr.  W.  F.  D.  Smith 
and  another,  £5,900;  the  executors  of  0.  H. 
Wainwright  and  another,  £1,722 ;  and  the  executors 
of  T.  Fielden  (deceased),  £2,783;  making  in  all 
£53,068. 

Sums  of  £5,000  and  £1,800  had  been  deposited  to 
secure  the  payment  of  78.  6d.  in  the  pound  to  the 
creditors  not  withdrawing  or  releasins  their  claims, 
and  these  sums  were  reported  to  be  sufficient  for  the 
purpose. 

With  regard  to  the  releases  of  £2,783  and  £1,722 
mentioned  above,  it  appeared  that  the  debtor's 
brother  had  executed  a  declaration  of  trust  under 
which  the  creditors  having  those  claims  might  derive 
some  pecuniary  benefit  from  him. 

lilbr.  Seal  appealed  from  the  registrar's  decision  on 
the  grounds  that  the  scheme  was  not  reasonable  and 
not  calculated  to- benefit  the  general  body  of  creditors 
within  the  Bankruptcy  Act,  1890,  s.  3  (9),  that  it  did 
not  provide  for  payment  of  not  less  than  7s.  6d.  in  the 
pound  on  all  the  unsecured  debts  provable  as^ainst 
the  debtor's  estate,  that  the  conduct  of  the  debtor 
was  not  such  as  to  justify  the  exerdse  of  the 
registrar's  discretion  in  his  favour,  he  having  got 
into  difficulties  through  embarking  on  rash  and 
hazardous  speculations,  and  that  the  withdrawals  of 
debts  had  been  obtained'by  alleged  secret  promises  of 
the  debtor  to  pay  the  withdrawing  creditors,  or  some 
of  them,  sums  in  excess  of  the  composition  payable 
to  each  creditor  under  the  scheme. 

Maoaskie,  K,C.,  and  Thorn  Drury,  for  the 
appellant. 

Beed,  K,C,,  and  Muir  Mackenzie,  for  the  debtor. 

Q,  F.  Hart,  for  creditors  opposing  the  appeal. 

Sir  E.  Carson,  S.G,,  and  Sutton,  for  the  official 
receiver. 

Yattohan  Wellums,  L.J.,  said :  In  this  case  the 
scheme  was  submitted  to  the  creditors  and  the 
creditors  approved  of  it.  It  then  came  before  Mr. 
Registrar  Linklater  and  he  has  approved  of  it.    A 

good  many  points  have  been  mentioned  by  Mr. 
[aoaskie,  but  there  were  really  only  two  which  on 
the  facts  of  this  case  require  to  be  dealt  with  at  all. 
The  first,  and  indeed,  to  my  mind,  the  only  serious 
point  whidi  has  been  suggested  in  this  case  is  that 
tbjB  scheme  ought  not  tobe  approved  because  of  the 
declaration   of  trust  whidi  was  given  to  th6^two 
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orediton  who  withdrew  iheir  proofs—that  ia,  leleaied 
their  debit.  It  is  said  that  in  effect  to  give  this 
declaration  of  trait  to  these  two  creditors  who  were 
withdrawing  their  proofs  wai  to  place  them  in  a 
better  petition  then  the  other  creditors  becaose  they 
suggested  that  really  the  realizable  valne  of  tiiese 
two  declarations  of  tnut  would  have  given  in  eadi 
case  the  creditor  something  more  than  7b.  6d.  in  the 
£.  It  is  said  that  for  that  reason  we  ought  not  to 
allow  this^  scheme  to  be  sanctioned.  I  will  at  once 
say  that  if  upon  the  evidence  one  had  to  come  to  the 
conclusion  that  the  debtor  for  the  purpose  of  getting 
this  scheme  approved  had  in  secret  offered  two 
creditors  in  consideration  of  their  withdrawing  their 
proofs  better  terms  than  were  being  submitted  to  the 
creditors,  or  terms  which  might  be  better  tiian  those 
which  were  submitted  to  the  creditors,  I  should  say 
that  if  those  creditors  accepted  those  terms  and  with- 
drew their  proofs  that  was  a  very  good  reason  indeed 
for  refusing  to  sanction  this  scheme.  But  on  the 
facts  I  am  not  satisfled  that  that  is  so  at  all.  It  is 
quite  true,  and  one  ought  to  mention  it,  that  as  soon 
as  those  creditors  knew  that  exception  was  taken  to 
what  had  been  done,  they  gave  up  the  benefit  of 
the  declaration  of  trust.  I  do  not  think  thaA 
that  would  get  rid  of  the  objection  based  on  this 
transaction  if  it  once  was  an  objectionable  transaction 
and  one  which  the  debtor  ought  not  to  have  entered 
into.  But  really  in  mj  judgment  the  point  where 
this  objection  fails  in  this,  that  it  would  not  be  a  good 
reason  for  refusiog  to  sanction  the  scheme  if  that 
which  was  done  in  respect  of  these  two  creditors  was 
in  no  sense  a  bargain  made  by  the  debtor.  When  I 
speak  of  a  *'  bargain  "  I  do  not  mean  only  a  bargain 
which  in  form  is  a  bargain  with  the  debtor,  u  in 
substance  an  arrangement  was  made  with  the  creditor 
with  the  knowledge  and  on  behalf  of  the  debtor, 
whereby  a  creditor  or  creditors  were  to  get  advan- 
tages over  the  other  ^  creditors,  I  should  say  that 
would  be  quite  a  lufficient  reason  for  not  sanctioning 
the  scheme.  But  in  this  case  I  am  not  satisfied  that  this 
arrangement  which  was  made  through  the  debtor's 
brother  was  one  which  he  had  knowledge  of  at  all. 
There  was  no  question  asked  about  it  at  the  time 
when  the  application  was  made  for  the  approval  of 
this  scheme  and  when  the  sanction  was  given.  But 
the  point  having  been  raised,  the  public  examination 
which  had  been  closed  was  reopened  for  the  very 
purpose  of  dealing  with  it.  The  matter  does  not 
■eem  to  have  been  even  then  very  fully  gone  into,  but 
it  was  dealt  with.  The  debtor  wu^  a^ked  the 
question :  "  Had  you  been  any  party  to  the  promise 
being  given  to  them  ?  "  that  is,  to  these  two  creditors, 
and  the  answer  was :  **  No,  I  had  nothing  to  do  with 
it.''  The  learned  registrar,  who  saw  the  debtor,  and 
had,  no  doubt,  in  tne  course  of«  this  matter  oppor- 
tunities of  judging  what  his  conduct  and  demeanour 
was,  came  to  the  conclusion  that  he  might  in  this 
matter  rely  upon  the  evidence  and  statement 
made  by  the  debtor,  and  under  those  ciroum- 
stanoes  it  seems  to  me  we  ought  not  to  review 
the  decision  of  the  learned  registrar.  That 
diirooses  of  the  really  principal  point  and  the 
ODiy  serious  fKxint  to  my  mind  in  the  matter. 
But  another  point  was  made  under  section  3  of  the 
Bankruptcy  Act,  1890.  That  section  provides  that 
'*  if  any  facts  are  proved  on  proof  of  which  the  court 
would  be  required  either  to  refuse,  suspend,  or  attadi 
conditions  to  the  debtor's  discharge  were  he  adjudged 
bankrupt,  the  court  shall  refuse  to  approve  the  pro- 
posal unless  it  provides  reasonable  security  for 
payment  of  not  less  than  seven  shillings  and  sixpence 
in  the  pound  on  all  the  unsecured  debts  provable 
against  the  debtor's  estate."  Now,  the  facts  in  this 
oase^  jnaking  the  earlier  part  of  sub-section  9  apply — 


that  is,  such  facts  as  are  mentioned  there  whioh 
would  require  the  application  for  a  discharge  to  be 
dealt  with  as  there  mentioned,  exist.  Then  we  oome 
to  the  latter  part  of  the  section :  *'  Unless  it  provides 
reasonable  security  for  the  payment  of  not  less  than 
seven  shillings  and  sixpence  in  the  pound  on  all  the 
unsecured  debts  provable  against  the  debtor's  estate." 
Now,  on  the  official  receiver's  report,  if  you  exclude 
these  rdeased  debts,  as  they  have  been  called,  there 
is  ample  security  f  vnr  the  payment  of  seven  and  six- 
pence in  the  pound.  But  it  is  said  that  we  ought  to 
reai  those  words  as  meaning,  not  the  liabilities  and 
debts  which  are  now  pravable,  but  to  thoee  which 
were  provable  at  the  moment  of  making  the  reoeiving 
order.  I  do  not  think  so.  I  think  that  would  be  to 
put  a  very  unnatural  meaning  on  those  words.  I 
cannot  leave  out  of  consideration  what  the  secnrity  is 
to  be  for.  It  is  for  the  payment  of  this  amount  on 
all  the  unsecured  debts  provable  against  the  debtor's 
estate.  Nothing  is  payable  in  respect  of  thoee  debts 
at  all.  They  have  been  released  and  have  gone,  and 
I  thfnk  it  would  be  a  very  unnatural  oonstruotion  of 
the  latter  part  of  the  section  to  say  that  it  applies  to 
any  debts  whatever  except  those  which  still  continue 
provable  at  the  moment  when  the  scheme  oomes  up  for 
the  sanction  of  the  court.  I  only  wish  to  deal  with  one 
other  matter  which  is  much  more  general.  It  was 
said  by  Mr.  Macaskie  that  in  this  case  we  ought  to 
refuse  to  sanction  the  scheme  because  of  the  debtor's 
conduct.  I  am  far  from  saying  that  a  debtor  may 
not  have  b<)en  guilty  of  such  misconduct,  misconduct 
it  may  be,  leamog  to  his  failure  and  to  the  reoeiving 
order  being  made  against  him,  and  that  it  would  be 
contrary  to  public  policy  to  allow  a  scheme  to  be 
sanctioned  even  though  particolar  creditors  of  the 
debtor  guilty  of  the  misoonduct  might  be  willing  to 
do  so.  One  does  not  with  to  give  unneoessary  pain, 
but  there  have  been  cases  in  the  past,  oases  oi  gross 
misconduct  of  that  sort,  but  in  my  ludgment  no  mis- 
conduct comes  within  the  rule  that  I  have  been 
speaking  of^that  is,  misconduct  which  would  make 
it  against  public  policy  to  sanction  the  scheme  unless 
the  misconduct  is  of  a  gross  character.  Now,  what  is 
the  misconduct  whioh  is  suggested  here.  In  substance 
it  is  only  that  the  debtor  has  been  guilty  of  rash  and 
hazardous  speculations  leading  to  his  insolvency,  but 
to  say  that  that  is  a  ground  upon  which  the  court 
should  refuse  to  allow  the  scheme  to  be  sanctioned 
would  iu  effect  be  to  say  that  in  cases  where  that  is 
reported  by  the  official  receiver  there  can  be  no 
scheme.  That  cannot  be  so,  for  the  very  terms  of  the 
sub-section  show  that  in  cases  where  the  facts  are 
such  that  the  discharge  might  be  tuspended  or  refused, 
one  of  those  cases  being  the  report  of  the  official 
receiver  that  the  insolvency  was  brought  about  by 
rash  and  hazardous  speculations,  then  the  scheme  ii 
not  to  pass  unless  the  condition  is  present  that  7b.  6d. 
iu  the  pound  shall  be  secured  on  all  the  provable 
uDsecur^  debts,  but  it  does  not  say  that  there  is  to 
be  no  scheme  sanctioned  at  aU.  To  my  mind  though 
there  might  be  a  case  where  the  rash  and  hazardous 
speculations  were  so  continued  or  of  such  a  character 
as  to  make  it  against  public  policy  that  a  man  who 
might  be  described  as  a  coDfirmed  gambler  should  get  a 
scheme  sanctioned  at  all,  I  think  this  is  not  a  oase  of 
that  sort  at  all.  I  think  that  the  court  should 
dismiss  this  appeal  and  that  the  learned  registrar 
exercised  a  proper  discretion  in  the  matter. 

SOMEB,  L.J. — I  agree. 

Oozens-Habdt,  L.J.~I  agree. 

Appeal  diamiMed, 

Solicitors,  Seal  <k  Edgelow ;  Needham,  Tyer,  <ft 
Barrow;  WaUon  &  WaUon;  Solicitor  to  the  Board  qf 
Trade. 
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From  Chan.  Div. 
(Yanghtn  WiUUmi,   Bomer,  and  \     Nov.  13,  14. 
Cozens-Hardy,  L.JJ.) 

Lisle  v,  Bbeye.  (a.) 

Mortgage— Redemption — Option  to  lender  to  enter  into 
partnership  with  the  mortgagor  upon  terms  affecting 
the  mortgaged  property— O^ion  to  he  exerdeed  within 
time  limited  for  redemption — Independent  agreement. 

Prior  to  July,  1808  the  plaintiffs  advanced  to  the 
defendant  £5.000  upon  the  security  of  a  ship  and  other 
property,  upon  tJie  ttrms  of  an  agreement  made  "between 
thm.  on  the  2Zrd  of  Aprils  1896,  whereby  the  money  was 
wAtobe  coiled  in  or  paid  for  two  years,  and  the  plain- 
tiffs might  tU  any  time  within  the  two  years  elect  to  eni^ 
into  partnership  vnth  the  defendant  upon  the  terms  of 
their  releasing  the  mortgage  debt,  and  the  ship  and  other 
property  becoming  partnership  assets. 

On  the  2'Jth  of  June,  1898,  the  defendant  mortgaged 
to  the  plaintiffs  certain  wharves  at  Norwich  to  secure 
£2,000,  part  of  the  £5,000  then  owing.  The  mortgage 
deed  gave  time  for  payment  of  this  sum  of  £2,000  until 
the  21th  of  December,  1898. 

On  the  9th  of  July,  1898,  another  agreement  was 
entered  into  between  the  plaintiffs  and  the  defendant.  It 
recited  the  agreement  of  1896 ;  that  the  plaintiffs  had  not 
entered  into  partnership ;  that  the  plaintiffs  had  applied 
for  and  the  defendant  vhm  unable  to  pay  the  £5.000,  and 
had  fequested  the  plaintiffs  to  extend  the  term  of  two  years 
for  a  further  period  of  five  years;  and  it  was  thereby 
agreed  (1)  th<U  the  plaintiffs  might,  within  five  years, 
dect  to  enter  into  partnership  with  the  defendant ;  (2) 
ihat  the  plaintiffs  should  in  that  event  release  the 
defendant  from  the  payment  of  the  £5,000.  and  transfer 
the  mortgaged  property  for  the  purposes  of  the  partner- 
ship ;  (3)  that  the  capital  of  the  partnership  property 
should  bdong  to  defendant  and  plaintiffs  in  equal  shares. 

In  February^  1900,  the  plaintiffs  exercised  their  option 
and  communicated  to  the  defendant  their  intention  to 
enter  into  partnership  with  him.  The  defendant  refused 
to  comply,  alleging  that  the  effect  of  tlve  agreement  was  to 
render  the  property  irredeenuible,  and  that  it  vjas  an 
illegal  dog  on  the  equity  of  redemption. 

Held,  that  the  agreement  of  the  9th  of  July,  1898,  toas 
subsequent  to  and  independent  of  the  original  mortgage 
bargain ;  and  that  there  being  nothing  unconscionable  or 
unfair  in  the  agreement  in  itself,  the  fact  tliat  the  parties 
to  it  stood  at  the  time  in  the  relation  to  each  other  of 
mortgagor  and  mortgagee,  did  not  prevent  the  agreement 
being  enforceable. 

Decision  of  Baokley,  J.  (49  W.  E.  188),  affirmed  on 
different  grounds. 

Thifl  wai  an  a^mal  from  a  deoiflion  of  Backley,  J. 
(reported  49  W.  B.  188). 

The  fdUowing  statement  of  the  facts  is  taken  from 
the  judgment  of  Buckley,  J. :  By  an  agreement  dated 
the  2drd  of  April,  1896,  and  made  between  the  plain- 
tiffs, G.  lide  and  others,  trading  as  J.  H.  Bentham 
&  Co.,  of  the  one  part,  and  the  defendant,  H. 
Beere,  trading  as  Olarke  &  Beeve,  of  the  other  part, 
the  plaintiffs  agreed  to  lend  the  defendant  £3,000  and 
inch  farther  sums,  not  exceeding  £2,000,  as  the 
defendant  should  require,  and  these  sums  were  to  be 
a  first  mortgage  on  the  defendant's  steamship  The 
Norfolk.  The  fnrtber  advances  to  be  made  within 
two  years  from  the  23rd  of  April,  1896.  The 
£3,000  and  further  advances  to  be  secured  by  the 
mortgage  were  to  be  made  payable  at  six  months 
from  the  date  of  the  morteage  (which  was,  in 
hat,  the  4th  of  July,  1896).  The  £3,000  was  to  bear 
interest  at  5^  per  oent.  from  that  date.    The  further 

(a.)  Beported  by  J.  L  Stiblinq,  Esq.,  Barrister- 

at-Law.  { 


advances  were  to  be  free  of  interest.  The  plaintiffi 
were  not  to  call  in,  and  the  defendant  was  not'  to 
compel  the  plaintiffs  to  receive,  the  principal  moneys 
before  the  expiration  of  two  years  from  the  date  of 
the  mortgage,  if  interest  was  regularly  paid.  If  at  any 
time  within  two  years  from  the  making  of  the  agree- 
ment (the  23rd  of  April,  1896)  the  plaintiffs  should 
elect  to  enter  into  partnership  with  the  defendant 
they  were  to  be  at  hberty  to  do  so  upon  the  terms 
that,  inter  alia,  the  plaintifib  ahould  relieve  the 
defendant  from  the  payment  of  the  £3,000  and 
further  advances,  if  made,  and  if  tiie  whole  £2,000 
had  not  been  advanced  should  make  up  the  £2,000 
and  the  plaintiffs  should  transfer  the  ship,  free  from 
the  mortage,  for  the  purposes  of  the  partnership. 
The  capital  of  the  partnership  was  to  be  represents 
by  The  Norfolk  and  some  other  property  described  in 
the  schedule  to  the  agreement,  and  the  ship  and  pro- 
perty were  to  belong  to  the  defendant  and  the 
plaintiffi  in  equal  shares.  They  were  to  shsre  the 
profits  and  losses  of  the  partnership  equally,  and  the 
partnership  was  to  continue  until  determined  by  six 
months'  notice  on  either  side. 

On  the  4th  of  July,  1896,  the  defendant  executed  to 
the  plaiotiffs  a  statutory  mortgage  of  T?ie  Norfolk 
to  secure  an  account  current,  the  particulars  of  which 
were  therein  stated  to  be  deicribed  in  a  receipt  and 
agreement  of  even  date.  No  date  for  payment  was 
named  in  the  mortgage.  The  receipt  and  agreement 
were  introduced  by  r^erence.  There  was  a  receipt  or 
memorandum  not  of  even  date,  but  dated  the  16th  of 
July,  1896,  showing  that  £3,783  was  the  amount  in 
fact  then  advanced  and  secured  by  the  mortgage. 
The  receipt  bore  internal  evidence  that  although  dated 
the  16th  of  July,  1896,  it  was  the  receipt  stated  in 
the  mortgage  of  the  4th  of  Jul^,  1896,  to  be  of  even 
date  with  the  mortgage,  for  it  spoke  of  the  4tii  of 
July,  1898,  as  beiug  '*two  years  from  the  date 
hereof."  This  was,  therefore,  apparently  the  receipt 
referred  to  iu  the  statutory  mortgage,  it  named  the 
4th  of  July,  1898,  as  the  date  for  repayment.  There 
was  also  a  deed  of  the  4ih  of  July,  1896,  between 
the  defendant  of  the  one  part  and  the  plaintiffs  of 
the  other  part,  which,  met  a  recital  that  the 
defendant,  there  called  "tiie  mortgagor,"  was  the 
owner  of  The  Norfolk,  and  that  he  had  applied  to  the 
plaintiffs,  there  Cftlled  "  the  mortgagees,"  for  £5,000, 
to  be  secured  on  the  ship  and  her  freight  and  insur- 
ances, and  that  he  had  by  a  deed-poll  of  even  date 
mortgaged  the  ship,  it  was  witnessed  that  the  mort- 
gagor assigned  to  the  mortgagees  all  charter-parties, 
bills  of  lading,  and  documents  under  which  freight 
might  be  earned,  aud  all  policies  of  insurance  of  the 
ship  by  way  of  security,  and  he  covenanted  for  pay- 
ment of  the  £5,000  on  demand. 

On  the  23rd  of  April,  1898,  the  two  years  within 
which  the  plaintiffs  were  under  the  agreement  of  the 
23rd  of  April,  1896,  entiflied  to  elect  to  enter  into 
partnership  with  the  defendant  expired.  They  had 
not  elected  to  enter  into  partaership.  The  whole  sum 
of  £5,000  had  been  advanced,  but  no  part  of  it  had 
been  repaid.  Under  these  droumstances,  in  the 
opinion  of  Buckley,  J.,  there  clearly  existed  after  the 
23rd  of  April,  1898,  the  relation  of  mortgagor  and 
mortgagees  between  the  parties,  so  far  as  the  trans- 
action of  1896  was  ooncemed.  On  the  4th  of  July, 
1898,  there  existed  a  legal,  and  subsequently  thero 
was  an  e<^uitable,  right  in  the  defendsmt  to  redeem 
the  plainhffs. 

In  this  state  of  fttcts  further  transactions  took  place 
between  the  parties  in  1898.  Thero  was  executed  on 
the  27th  of  June,  1898,  an  indenture  between  the 
defendant,  theroin  called  '*  the  mortgagor,"  of  theooe 
part,  aud  tiie  plaintiffs,  therein  called  **  the  mort- 
gagees," of  the  other  part,  which  contained  a  recital 
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that  the  mortgagees  had  advanced  to  the  mortgagor 
£2,000,  in  ooniideratlon  of  which  the  mortgagor 
covenanted  for  payment  of  that  som  on  the 
27th  of  December,  1898,  with  interest  at  6  per 
cent,,  and  conveyed  to  the  mortgagees  by  wa^  of 
security  some  wharves  at  Norwich  and  at  CFreat 
Yarmouth,  subject  to  a  proviso  for  redemption  on 
payment  of  the  £2,000  on  the  27th  of  December, 
1898.  This  sum  of  £2,000  was  part  of  the  above- 
mentioned  sum  of  £5,000.  The  last-mentioned  deed 
was  a  further  security  for  part  of  the  above- 
mentioned  debt  of  £5,000,  and  it  gave  time  imtQ  the 
27th  of  December,  1898,  for  payment  of  that  sum  of 
£2,000.  On  the  same  27tii  of  Juoe,  1898,  the  defendant 
executed  to  the  plaintiflb  a  mortgage  of  a  policy  of 
assurance  for  £3,000  by  way  of  security  to  them 
against  a  guarantee  which  thev  had  given  to  the 
defendant's  bankers  for  a  sum  of  £1,000,  part  of  the 
defendant's  overdraft. 

It  was  in  this  state  of  things  that  the  instrument 
was  executed  upon  which  the  contention  in  the 
present  case  arose.  It  was  an  agreement  dated 
the  9th  of  July,  1898,  made  between  the  plaintiffs 
of  the  one  part,  and  the  defendant  of  the  other 
part.  It  recited  the  agreement  of  the  23rd  of 
April,  1896,  shortly,  but  although  it  stated  that 
under  that  agreement  the  further  advances  were  to  be 
made  within  two  years  from  April,  1896,  and  that 
the  election  to  enter  into  partnership  was  to  be  made 
within  the  same  time,  it  did  not  say  that  under  that 
agreement  the  loan  was  for  a  period  of  two  years 
from  the  4th  of  July,  1896.  It  then  stated  that  the 
plaintiffs  had  advanced  to  the  defendant  £5,000, 
which  had  been  secured  by  the  first  mortgage  on  The 
Norfolk^  and  by  a  second  mortgage  on  the  wharves, 
dated  the  27th  of  June,  1898  (a  statement  which  was 
inaccurate),  and  by  an  assignment  of  the  life  policy 
for  £3,000  (which  was  not,  in  fact,  the  case),  and 
that  the  plaintifff  had  not  up  to  date  entered 
into  partnership  with  the  d^endant.  It  then 
preceded  as  follows :  ''  And  whereas  the  said  term  of 
two  years  so  fixed  by  the  said  agreement  having 
on  the  23rd  of  April  last  expired,  and  Bentham 
.  &  Ck>.  having  made  an  application  to  Beeve  for  the 
repayment  of  the  said  sum  of  £5,000,  with  interest 
thereon,  and  Beeve  not  being  in  a  position  to  comply 
therewith,  has  requested  Bentham  &  Go.  to  extend  the 
said  term  of  two  years  for  a  further  period  of  five 
years,  which  they  the  said  Bentham  &  Go.  have 
agreed  to  do  upon  Beeve  entering  into  this  agreement 
and  paying  interest  upon  the  said  sum  of  £5,000,  or 
any  further  sums,  at  £5  per  cent,  per  annum  and 
upon  the  terms  hereinafter  appearing."  And  by  the 
operative  part  it  was  agreed  and  declared  as  follows : 
"  (i.)  If  at  any  time  within  the  said  farther  period  of 
five  years  from  the  making  of  this  agreement 
Bentham  &  Go.  shall  eleot  to  enter  into  partnership 
with  Beeve  in  the  said  business  carried  on  by  him 
under  the  style  of  Glarke  &  Beeve,  as  aforesaid,  they 
shall  be  at  liberty  to  do  so,  and  the  partnership  shall 
be  upon  the  terms  hereinafter  appearing;  (ii.) 
Bentham  &  Go.  shaU  release  Beeve  from  the  payment 
of  tiie  said  sum  of  £5,000  and  shall  transfer  the  said 
ship,  free  from  the  said  mortgage,  for  the  purposes  of 
the  said  partnership.  And,  in  consideration  of 
Bentham  &  Go.  doing  these  things,  Beeve  shall 
undertake  and  satisfy  all  liabilities,  mortgages,  and 
otherwise  in  connection  with  the  wharves  and  plant 
of  the  said  business  of  Glarke  &  Beeve,  and  Keeve 
shall  be  entitled  to  all  accounts  and  boc^  debte  of  the 
said  business  outstanding  at  the  time  of  such  partner- 
ship being  entered  into,  but  all  current  contracts 
existing  at  that  time  shall  be  apportioned  between 
Beeve  and  the  new  partnership ;  (iii.)  the  capital  shall 
be  represented  by  the  ships  and  other  property  set 


out  in  the  schedule  hereunder  written  and  at  present 
used  by  Beeve  in  the  said  budness  of  Glarke  &  Beeve, 
or  other  the  ships  and  property  used  by  him  in 
the  said  business  at  the  time  of  such  election 
as  aforesaid,  and  the  said  ships  and  property 
shall  belone  to  Beeve  and  Bentham  &  Go.  In  equd 
shares ;  (ivT)  the  profite  and  losses  of  the  new  partner- 
ship shall  be  divided  and  borne  between  Beeve  and 
Bentham  &  Go.  in  equal  shares ;  (v.)  the  new  partner- 
ship shall  continue  until  determined  by  six  calendar 
months'  notice  on  either  side  or  shall  be  lor  such 
term  as  the  parties  mutually  agree  upon  •  .  •  ; 
( viii  )  Beeve  shidl  not  during  the  said  period  of  five 
years  from  the  date  hereof  in  any  wa^  incumber  or 
dispose  of  the  said  property  used  by  him  in  the  said 
business  of  Gierke  &  Beeve  without  the  oonient  of 
Bentham  &  Go.  in  writing." 

Notwithstanding  the  form  of  the  redtal  as  to 
the  two  years,  the  learned  judge  held  that  the 
agreement  of  the  9th  of  July,  1898,  extended  the 
period  of  the  loan  for  a  further  five  years,  and 
that  the  second  mortgage  of  the  27th  of  June, 
1898  (which  had  given  six  months  from  that  date 
for  repayment  of  the  £2,000),  and  this  agreement 
of  the  9th  of  July,  1898,  which  gave  time  for  the 
whole  £5,000  for  five  years— i.e.,  until  the  9th  of 
July,  1903— and  conteined  the  terms  of  the  new 
arrangement  between  the  parties,  formed  in  xeality 
parte  of  one  transaction. 

On  the  24th  of  Febrnarv,  1900  (during  the  currency 
of  the  five  years),  the  plaintiffs  exeroued  the  oplaon 
reserved  to  them  by  the  agreement  of  the  9th  of 
July,  1898,  and  elected  to  enter  into  partnership  with 
the  defendant.    He  refused  to  enter  into  partnership. 

The  plaintiffs  brought  this  action  for  the  epecifio 
performance  of  the  agreement  of  the  9th  of  July,  1898, 
or,  fldtematively,  for  damages  for  the  breach  of  it,  and 
in  tihe  latter  case  for  payment  also  of  the  £5,000 
and  interest,  and  c1  aiming  in  default  of  payment 
to  enforce  their  securities  by  foreclosure  or  sale. 

The  defendant,  by  his  defence,  pleaded  as  follows: 
"The  effect  of  the  agreement  of  the  9th  of  July, 
1898,  taken  with  the  other  securities  mentioned  in  the 
stet^ent  of  claim,  was  to  render  the  property  com- 
prised in  the  latter  irredeemable,  and  was  an  illegal 
clog  on  the  equity  of  redemption";  and  by  his 
counterclaim  he  asked  for  a  declaration  that  tiie 
agreement  of  the  9th  of  July,  1898,  was  not  binding 
on  him,  and  that  the  same  might  be  delivered  up  to 
be  cancelled.  And  he  also  claimed  to  redeem  tiie 
mortgage  of  the  4th  of  July,  1896,  and  the  mortgage 
and  assignment  of  the  27th  of  June,  1898,  upon  the 
footing  that  they  stood  as  security  only  for  £5,000 
and  interest  at  5  per  cent,  from  the  31st  of  December, 
1899. 

The  sum  of  £5,125  was  paid  into  court  by  the 
defendant  in  satisfaction. 

Buckley,  J.,  held  that  on  the  24th  of  February, 
1900,  the  plaintiffs  became  entitled  to  enter  into 
partnership  with  the  defendant  upon  the  terms  of  the 
agreement  of  the  9th  of  July,  1898;  and  that  the 
defendant  had  committed  a  breach  of  that  agreement. 
And  an  order  was  made  for  the  payment  to  the 

D*  'ntiffs  of  the  sum  of  £5,125  whicui  the  defendant 
paid  into  court. 
An  inquiry  as  to  damages  for  the  breach  of  con- 
tract was  directed,  and  it  was  ordered  that  the 
plaintiffs  should  reconvey  to  the  defendant  the  pro- 
perties comprised  in  the  mortgage  of  the  4Ui  of  July, 
1896,  and  in  the  mortgage  of  the  27th  of  June,  1898. 
The  defendant  appeal^. 

WarmingUm,  K,C,,  and  MartdH,  for  the  appellant 

Asthuryf  K.C.,  and  B,  J,  Parker,  for  the  respond- 
ente. 
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The  ftrgameatB  uaed  and  oases  cited  were  sixnilar  to 
thoM  ia  the  court  below,  bat,  having  regard  to  the 
Rronndfl  on  which  the  court  in  the  present  instance 
bsfled  their  decision,  it  is  nnnecessary  to  set  them  oct 

StlSDgth. 

Yauohait  WiLLLiMB,  L.J.— This  case,  as  I  onder- 
itsnd  it,  turns  upon,  I  was  going  to  say,  a  question 
of  f  sot,  but  there  is  no  question  inasmuch  as  it  turns 
upon  a  state  of  facts  which,  in  substance,  is  not  in 
dlipute  at  alL  It  was  not  disputed  that  a  mortgagee 
oan  enter  into  an  agreement  to  purchase  from  the 
mortgagor  the  equity  of  redemption.  Only  such  a 
trsnnotion  must  not  be  part  and  parcel  of  the 
original  loan  or  mortgage  transaction.  It  must  not 
be  part  and  parcel  of  that  bargain.  The  mortgagee 
osmiot  at  the  moment  when  he  is  lending  money  and 
taking  security  enter  into  an  agreement  which  is  in 
efEdct  an  agreement  that  the  mortgagor  shall  have  no 
equity  of  redemption ;  but  tiiere  is  nothing  to  prevent 
that  being  done  if  it  is  done  by  an  agreement  which 
in  substance  and  in  fact  is  subsequent  to,  and 
independent  of,  the  orinnal  bargain. 

Now  in  this  particoLar  case  it  certainly  is  found 
by  Buckley,  J.,   that  the  mortgage   transaction  of 
the  27th  of  June  and  the  transaction  of  the  9ili  of  July, 
which  is  the  traniaotion  under  which  the  option  to 
purchase   the   equity   of    redemption    by    coming 
into    a    partnership   arrangement   was    contained, 
were    one    and    the   same   transaction;  "but  here 
it  is  common  ground  that  there  was  no  evidence 
excepting   the  documents  themselves;    and  if  one 
looks  at  the  documents  themselves  there  is  nothing 
to  show  that  the  arrangement  contained  in  the  docu- 
ment of  the  9th  of  July  was  contemplated  by,  or  was 
part  and  parcel  of  the  agreement  of  the  27th  of  June. 
Therefore  I  oome  to  the  conclusion  that  that  finding 
of  Buckley,  J.,  cannot  be  supported.    One  has  to 
observe  that  it  does  not  seem  that  it  was  part  of  the 
esse  really  presented  by  the  defendant  here  that  those 
two  transactions  of  the  27th  of  June  and  the  9th  of 
July  were  peurt  and  parcel  of  one  transaction,  because 
if  one  looks  at  the  pleadings  it  is  quite  plain  that  it 
is  not  so  alleged  even  upon  the  face  of  the  pleadings. 
Taking  it,  then,  that  really  those  two  transactions  were 
not  part  and  parcel  of  the  same  transaction,  and 
taking  it  really  I  may  say  as  an  admitted  fact  (because 
in  spite  of    a   contention  with  which   I  will  deal 
presently  there  is  not  in  substance  any  dispute  on  the 
point)  that  the  two  transactions  were  separate,  what 
is  the  objection  which  is  made  here  to  the  agreement 
oome  to  by  the  document  on  the  9th  of  July  ?    It 
really   cannot   be    urged   that   there    is   anything 
against    it     whatsoever    if    it    is    reaJly     to    be 
treated    as     separate    and   independent   from    the 
agreement    on    the   27th   of   June.     Under   those 
oircumstanoes  it  seems  to  me  that  really  there  is 
nothing  to  say  against  it.    It  is  an  agreement  for  the 
poichaae  of  an  option  to  come  into  partnership,  and 
to  buy  in  that  way  €he  equity  of  redemption  by 
jncludnig  the  property  the  subject  of  the  mortgage — 
namely,  the  property  in  the  proposed  partnership  to 
be  entered  into  dj  the  mortgagor  and  mortgagees. 
There  is  one  observation  which  I  should  like  to  make, 
and  that  is  this,  I  do  not  myself  quite  understand  the 
observations  of  Buckley,  J«,  in  his  judgment  about 
the  time  when  an  equity  of  redemption  is  first  to  be 
recognized.    His  lordship  says  at  p.  191  of  49  W.  B. : 
"Now  an  equity  of  redemption  is  a  right   upon 
equitable  terms  to  redeem  after  the  legal  time  for 
redemption  has  expired   and   aft^r   the  estate  has 
become  absolute  at  law.    An  equity  of  redemption  is 
an  equity  of  a  right  additional  to  and  superimposed 
upon  the  legal  right  to  redeem.    When  the  estate  has 
become  absolute  at  law  equify  intervenes  and  says  that  I 


even  then  the  estate  which  has  baoome  absolute  at  law  is 
meant  to  be  and  ought  to  ba  treated  as  bain;  a 
security  only.  If,  however,  there  is  no  legal  right  of 
redemption  there  is  no  right  which  equity  can 
extend;  In  other  words,  an  equity  of  redemption 
oan  never  exist  unless  there  exists  a  legal  right  of 
redemption.  To  ascertain,  therefore,  whether  there 
is  an  equity  of  redemption  the  first  step  is  to 
asoertalu  whether,  according  to  the  contract,  and 
having  regard  to  all  the  terms  of  the  contract,  there 
is  a  legal  right  to  redemption.  If  there  is  not,  then 
the  transaction  is  not  a  mortgage  for  the  purpose  of 
the  maxim  **  once  a  mortgage  always  a  mortoage." 
I  can  only  say,  speakmg  for  myself,  I  do  not 
accept  that  proposition.  It  is  not  necessary  for  the 
purpose  of  the  present  judgment  to  go  furuier  into 
the  matter,  but  I  thought  right  to  say  I  do  not 
agree  with  the  proposition  of  law  there  laid  down, 
and  we  have  not  in  the  course  of  these  two  long  days 
had  any  authorities  cited  to  support  it. 

BOMSR,  L.J. — I  agree  in  thinking  that  in  this  case 
the    appeal    should    be     dismissedl     The   question 
turns  entirely  upon   the   agreement  of   the  9bh  of 
July,  1898.      Now  it  is  to  oe  noticed  it  is  not  even 
alleged  that  that  agreement  is  unconscionable  or  un- 
fair in  itself,  and  the  sole  question  is  whether  there  is 
any  principle  of  law  whioh  prevents  it  being  en- 
forceable in  this  court.     In  my  opinion,  under  the 
circumstances  and  looking  at  the  provisions  of  the 
agreement,  there  is  no  rule  which  prevents  it  being  en- 
forceable here.    I  do  not  think  that  the  cases  which 
have  been  referred  to,  and  the  principles  whioh  have 
have     been     cited    as     to     dogging    the   equity 
of  redemption,  or  as  to  onoe  a  mortgage   always 
a   mortgage,    really    apply    to    this   esse.       Now 
what  is  the  agreement  between  the  parties?    It  is 
true  the  parties  occupy  the  position  of  mortgagor  and 
mortgagee.     Tiiat  does  not  in  itself   of   necessity 
render  unfair  or  impeachable  a  contract  bond  fide 
made  between  them  if  in  other  respects  unobjection- 
able.   Here  the  agreement,  as  I  understand  its  terms, 
amounts  to  this.    It  appears  that  the  mortgagors 
carry  on  a  business.    As  between  the  parties  to  this 
agreement,  the  mortgagee  has  had  given  to  him  an 
option  of  becoming  a  partner  with  the  mortgagors 
within  a  period  of  five  years  from  the  date  of  the 
agreement.    If  the  option  is  exercised  within  that 
period  then  the  mor^agee  is  to  pay  a  sum  to  the 
mortgagor   as   his    part    of    the    capital   of    the 
business,  and  that  sum  is  fixed  at  £5,000,  which 
is  the  amount  due  on  the  mortgage.    The  £5,000 
so   to   be   brought  in,   if   it   be   brought   in,  and 
if  the  partnership   is  established,  will  be   applied 
in  dischfurging  the  mortgagor  from  his  liability  under 
the  mortgage.    The  agreement  then  further  provides 
that  pending  the  completion  of  the  partnership  trans- 
action, if  the  partnership  transaction  be  entered  into 
and  carried  out— that   is,  pending  the  option— the 
mortgagee  will  not  call  in  the  mortgage  money.  Now 
admitting  that  that  is  a  bond  fiie  transaction  and  is 
not  merely  a  colourable  transaction  to  prevent  the 
mortgage  debt  being  paid  off   and    the   mortgage 
property  redeemed  (and  there  is  nothing  in  the  facts 
to  justify  us  in  coming  to  any  such  conclusion)  is 
there  any  rule  of  law  to  prevent  the  parties  occupy- 
ing such  a  position,  from  making  such  a  contract  as 
that?     In  my  opinion  there  is  nothing.     Putting 
aside,  of  course,  the  provision  as  to  the  mortgagee  not 
iTnyift^ng  npon  being  paid  his  mortgage  debt  for  the 
fixed  period,  there  wotdd  be  nothing  obviously  on  the 
face   of   the  agreement  as  to  which  a  word  could 
be    said    in    opposition    to    the  agreement.      Is 
an    agreement  like  that    made    bad    because  the 
person     occupying    the    position    of    the    mort- 
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gagee  oontraott  that  pending  the  exerdse  of  the 
option  and  the  oonsideraiion  whether  the  partnership 
transaction  will  be  carried  out,  he,  the  mortgagee, 
will  not  call  in  his  money,  or  that  that  forms  part  of 
the  consideration  upon  which  the  partnership  agree- 
ment was  entered  into  P  I  think  not,  and  having  here 
to  deal  with  a  transaction  which,  as  I  have  ^ioted  out, 
is  not  impeached  as  beiog  unconscionable  m  itself,  or 
unfair,  it  seems  to  me  impossible  for  us  to  say  that 
there  is  a  rule  saoh.  as  that  which  has  been  urged  on 
behalf  of  the  appellants  which  would  enable  us  to  say 
that  this  agreement,  honestly  come  to,  and  fa^r  on  the 
face  of  it,  should  be  invalidated.  On  this  g^und  I 
think  the  appeal  should  be  dismissed.  I  only  desire 
to  add  for  myself  that  it  must  not  be  understood  that 
in  afEirming  the  decision  I  am  to  be  taken  as  endon- 
inff  everytUng  that  has  been  said  by  the  learned 
judge  in  the  court  below. 

Cozens-Habdy,  L  J. — I  agree.  I  desire  to  adopt 
the  langoage  of  Kmderdley,  Y.C,  in  the  case  of 
Gossip  V.  Wright,  11  W.  B.  632,  32  L.  J.  Ch.  648, 
where  he  says :  *'  In  that  which  is  to  be  a 
mortgage  transaction — that  is,  a  security,  the  court 
will  not  allow  the  risht  of  redemption  to  be 
crippled  and  hampered  by  an  arrangement  between 
the  parties  at  the  time.  That  is.  well  estab- 
lished as  a  general  rule.  I  need  not  say,  like  any 
other  general  rule,  that  even  that  brcmd  rule  is 
liable  to  some  exception.  For  example  there  are  qdc 
or  two  cases  of  this  sort — one  where  the  object  of  the 
transaction  was  not  merely  a  loan  of  money,  but  one 
party  meant  to  benefit  the  other.  It  was  a  sort  of 
settlement  between  relations,  and  then  the  court, 
although  it  did  cripple  the  right  of  redemption,  up- 
held the  transaction.  However,  there  is  no  doubt 
that  the  broad  rule  is  this.  The  court  will  not  lUlow 
the  right  of  redemption  in  any  way  to  be  hampered  or 
crippled  in  that  which  the  parties  intended  to  be  a 
security  either  by  any  contemporaneous  instrument 
with  the  deed  in  question  or  by  anything  wlddh  this 
court  would  regard  as  a  simutaneous  arrangement 
or  part  of  the  same  transaction.  That  the  court  will 
allow  the  parties  by  a  subsequent  agreement  to  enter 
into  a  transaction  by  which  the  mortgagor  sells,  or 
releases,  or  conveys,  or  gives  up  (call  it  what  you  will) 
his  equity  of  redemption  and  makes  the  estate  out  and 
out  the  estate  of  the  mortgagee  is  dear." 

Now  applying  that  principle,  and  in  the  absence  of 
a  particle  of  either  aUegation  or  evidence  to  show 
that  the  two  deeds  of  June  and  July,  1898,  were  part 
of  the  tame  transaction,  it  seems  to  me  to  come 
simply  to  an  arrangement  made  after  a  mortgage 
between  a  mortgagor  and  mortgagee,  and,  so  far  as  I 
know  there  is  no  authority  for  saying  that  there  is 
any  disability  in  having  a  contract  for  an  option 
made  between  mortgagor  and  mortgagee,  not  as  part 
of  the  mortgage  transaction,  but  at  a  subsequent 
period.  That  being  so,  I  only  desire  to  say  for 
myself  that  I  enluely  adopt  the  expression  of 
Yaughan  WiUiams,  L.J.,  and  also  that,  subject  to  the 
effect  of  any  further  argument  which  Mr.  Parker 
might  have  adduced  if  I  had  come  to  the  conclusion 
that  it  was  all  part  of  one  transaction.  I  should  not 
be  able  to  adopt  the  result  at  which  Buckley,  J.,  has 
arrived. 

Solicitors,  Caitarru  &  De  Vesian;  EowcUffes,  Rawle, 
<0  Oc,  for  Appleby,  Newcastle-on-Tyne. 
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Byrne,  J.   ) 

Tn  re  W.  Key  &  Son  (Limited),  (o.) 

Company — Memorandum  upon  register  of  tnemieri— 
Lien  of  company — Trustee  in  hanhruptcy  of  shaft- 
holder — Form  of  certificaie — Companies  Ad,  1862  (25 
cfc  26  Vict  c.  89),  Table  A,  article  13. 

The  trustee  in  bankruptcy  of  a  shareholder  in  a  wbh 
pany  applied  to  be  registered  as  owner  of  shares  ticuiMni 
in  the  bankrupts  name.  The  company  had,  under  their 
articles,  a  lien  upon  shares  for  de^ts  due  to  them  from 
their  members.  The  company  alleged  that  there  wm 
debts  due  to  them  from  the  bankrupt,  and  they  registered 
the  trustee  as  owner  of  the  shares,  but  they  put  upon  ik 
register  a  memorandum  of  their  claim  to  the  liet^  tad 
daimed  to  pui  a  note  to  tJie  same  effect  upon  the  (xr^jUak 
of  the  shares. 

Held,  that  the  company  were  not  entitled  to  put  su/ch  a 
memorandum  upon  the  register,  and  ihat  it  must  U 
removed  therefrom. 

Semble,  that  the  certificate  of  the  shares  mutt  U 
granted  in  accordance  utUh  the  reaister,  and  the  compami 
were  not  enfttled  to  place  any  sum  note  or  memorandum 
upon  it. 

Motion. 

This  was  a  motion  under  the  Companies  Acts,  1862 
to  1900,  on  behalf  of  A.  E.  Preston,  the  trustee  in 
bankruptcy  of  one  T.  H.  Norris,  asking  that  the 
register  of  members  of  the  above  company  udghi  be 
rectified  by  entering  thereon  the  name  of  Preitoii  in 
respect  of  4,000  ordinary  shares  in  the  place  of  Noirif, 
in  whose  name  the  shares  were  standing. 

Norris  had  become  bankrupt  in  January,  1901,  sod 
the  company  alleged  that  he  was  at  the  time  of  his 
bankruptcy  indebted  to  them  for  certain  some  of 
money. 

The  articles  of  association  of  the  company  proTiaea 
that  the  company  should  have  a  first  and  paramcnnt 
lien  upon  all  the  shares  registered  in  the  name  of  eftdi 
member  for  his  debts,  liamlities,  and  engagements  to 
the  company ;  that  the  directors  might  decline  to 
register  any  transfer  of  the  shares  upon  whioh  ^ 
company  had  a  lien,  and  that,  save  as  provided  07 
the  articles,  the  regulations  of  Table  A  of  the  Com- 
panies Act,  1862,  should  apply  to  the  oompsny. 
There  was  no  special  article  as  to  transmisaion  of 

shares. 

The  company  had  commenced  an  action  agsinst 
Preston  to  establish  and  enforce  their  lien  upon  the 
shares  for  the  above-mentioned  sums  of  monej. 
Preston  was  resisting  the  daim,  and  did  not  admit 
that  the  bankrupt  was  indebted  to  the  company,  or 
that  the  company  were  entitled  to  any  lien  upon  v^ 
shares.  Preston  had  applied  to  be  registered  m 
respect  of  the  4,000  shares.  The  company  wen 
willing  to  register  him,  but  they  claimed  the  riglit  to 
enter  upon  the  register  a  memorandum  to  the  same 
effect  as  a  note  they  proposed  to  put  at  the  foei  of  we 
certificate  granted  for  th«*  shares.  This  note  was  |*  The 
shares  comprised  in  this  certificate  are  a  pc^tknof 
10,000  shares  numbered  1  to  10,000  indusire,  on 
all  of  which  the  c^mpany  claim  a  lien  ^^^j^f 
company's  articles  of  association  for  the  deM 
liabilities,  and  engagements  of  the  said  T.  B. 
Norris  to  the  company."  The  certificate,  apwt  tm 
the  note,  was  in  the  ordinary  form,  oertirprgw 
the  shares  in  the  dompany  were  held  •*  tubjecttotM 

(a.)  Beported  by  NKVnia  TBBBtTTT,  Esq.,  Baraiter 
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memoraadam  and  articleB  of  asiooUtioa  thereof." 
Preston  refnted  to  aooept  these  oonditioni  and 
oliimed  to  have  a  '*clean"  oertificate  and  to  be 
regi«tered  withont  any  qanlifioation.  Subsequently 
to  the  notioe  of  motion,  and  before  the  motion,  the 
oompuiy  had  in  f  «ot  registered  Preston,  and  had 
put  the  memorandum  in  question  upon  the  regUter. 

LeveU,  K.C.,  and  Frank  Evatu,  for  the  mplicant. — 
The  oooDpan^  are  bound  to  pl&oe  the  appuoant  upon 
the  register  in  respect  of  these  shares.  Their  power 
to  dedine  to  register  a  transfer  doss  not  apply  to  a 
trsnsmission  of  the  title:  In  re  Beniham  Spinning 
MUU  Co.,  28  W.  B.  26,  11  Ch.  D.  900.  They  haye 
no  right  to  put  a  memorandum  on  the  register 
which  will  be  detrimental  to  the  title  of  the  trustee. 
What  they  may  put  on  the  register  is  defined  by 
notion  25  of  the  Companies  Aot,  1862,  and  what  they 
may  put  upon  the  oortifioate  is  defined  by  article  2 
of  Table  A. 

They  also  refeired  to  In  re  Sovereign  Life  Asauranee 
Co,,  U  W.  B.  1,  [1892]  3  Oh.  279. 

«/.  F.  Norton,  K,C.,  and  Muir  Mackenute,  for  the 
company. — ^The  trustee  in  bankruptcy  can  only  take 
sabjeot  to  all  equities :  per  Bacon,  Y.C,  in  Ex  parte 
Harriion,  32  W.  B.  1011,  26  Gh.  D.  523,  at  p.  526 ;  per 
Selbome,  L.G.,  on  appeal,  28  Ch.  D.  363,  at  p.  368, 
33  W.  B.  Dig.  43.  Unless  this  memorandum  is  placed 
upon  the  certificate  tiie  company  may  be  estopped 
from  saving  they  have  their  lien  upon  the  shares: 
see  obseryations  of  Lord  Fitzgerald  in  Bradford 
Banking  Co.  v.  Brigge,  35  W.  B.  521,  12  App.  Cas.  29, 
at  p.  39. 

Jan.  22.— Btbne,  J.-— This  application  is  made  with 
leferenoe  to  the  register  of  members ;  but  that 
bTol?es  tiie  nature  of  the  certificate  to  be  granted, 
as  I  do  not  tbii]^  that  it  will  be  disputed  that  the 
ootifloate  ought  to  be  in  accordance  with  the  register, 
and  mueh  argument  has  been  addressed  to  me  as  to 
the  effect  of.  a  certificate  in  the  form  proposed.  As 
there  is  no  special  article  as  to  the  transmission  of 
shares  otherwise  than  by  transfer,  we  are  thrown  upon 
TsUe  A.  Now,  Korris  was  registered  in  respect  of 
these  4,000  shares  and  held  a  certificate  for  them  in 
the  ordinary  form — ^that  is,  "  subject  to  the  memor- 
sadmn  and  articles  of  association,  and  the  rules  and 
zsgulalions  of  the  company."  I  thiok  that  primarily 
the  right  of  a  person  taking  by  transmission  is  to  be 
entered  upon  the  register  in  the  same  way  as  hie  pre- 
decessor in  title  was  entered,  and  to  haye  the  certificate 
in  the  same  form  as  his  predecessor  had.  It  is  said 
in  effect  that  the  company  may  put  anything  upon 
the  register  whioh  is  not  absolutely  mischievous  to  the 
shareholder,  and  whioh  is  put  on  in  good  faith. 
There  is  nothing^  in  the  Act  to  prevent  their  using  the 
register  for  memoranda,  but  in  this  case,  if  they  may 
pat  this  memorandum  upon  it,  I  do  not  see  how  their 
daim  to  put  it  upon  the  certificate  can  be  resisted. 
The  memorandum  does  not  seem  to  me  to  be  necessary 
for  the  protection  of  the  company.  It  is  suggested 
that  there  might  be  new  directors  of  the  company,  or 
f^  new  secretary,  who  might  forget  that  there  was  au 
•ocrued  right,  or  claim  to  an  accrued  right,  to  a  lien. 
Xhat  argument  does  not  appeal  to  me.  It  would 
^ply  equally  during  the  time  that  the  bankrupt  was 
iipon  the  r»|;ister.  Kor  is  the  memorandum  upon 
me  register  justified  for  the  sake  of  altering  the  form 
of  the  certificate  of  the  shares,  for  it  is  not  essential 
far  the  protection  of  the  company  that  the  certificate 
ihould  be  granted  in  that  form.  The  company  are 
ptitled  to  a  lien,  if  at  all,  under  the  memorandum 
and  articles,  and  the  certificate  is  only  granted 
ii  *'su^ect  to  the  memorandum  and  articles 
nl  association^"     The  osly  reason   suggested  for' 


the  certificate  being  in  the  form  proposed  is  that, 
there  now  beinff  a  claim  to  a  specific  lien,  the 
company  might  be  estopped  hereafter  if  they  did  not 
mention  on  the  certificate  that  there  was  such  a 
daim,  and  that  the  lien  had  ripened  into  an  immediate 
charge  for  a  sum  of  money.  I  should  be  sorry  to  say 
anything  to  suggest  that  they  could  be  under  any 
such  liMviiity.  It  appears  to  me  that  the  proposed 
memorandum  would  he  detrimental  to  the  trustee  in 
buikruptcy.  Wby  should  he  be  in  a  worse  positiou 
in  this  matter  than  the  bankrupt  was  P  The  certifi- 
cate is  evidence  of  the  legid  title,  and  the  trustee  is 
entitled  to  be  registered  as  the  legal  owner  of  theie 
shares,  and  to  have  a  "  clean  **  certificate,  as  it  has 
been  called.  If  there  was  any  probability  or 
prospect  of  a  fraudulent  or  wrongful  dealing  by  the 
applicant  with  the  shares  when  he  came  into 
possession  of  the  certificate  the  company  could  apply 
in  the  pen^g  action  for  au  injuoction  to  restrain 
him  from  doling  with  the  certificate.  If  the 
proposed  statement  is  put  upon  the  certificate  it 
might  lead  to  serious  inconvenience.  It  may  turn 
out,  if  the  action  goes  on,  that  the  company  have  no 
lien  on  the  shares,  and  yet  the  applicant  will  have  a 
certifioate  stating  that  the  shares  are  subject  to  a  claim 
for  one.  And  it  he  applies  for  a  new  certificate,  he 
may  be  told  he  is  only  entitled  to  one  if  the  old  one  is 
worn  out  or  lost.  I  think  that  the  company  have  no 
right  to  put  on  the  certificate  a  memorandum  whioh 
wdl  make  out  the  certifioate  to  be  subject  to  some 
special  right  which  Interferes  with  the  l^al  title — for 
that  is  what  the  meaning  of  it  would  appear  to  be.  I 
do  not  think  that  the  company  are  entitied  to  put  this 
memorandum  upon  the  register,  and  I  think  that  the 
register  ought  to  be  rectified  by  strihiog  out  any 
reference  upon  it  to  the  specific  claim  ef  the  company, 
lliat  is  all  I  have  to  do  now,  but  I  intimate  that  it 
seems  to  me  that  the  form  of  certificate  must  follow 
the  form  of  the  register. 

Application  granted. 

Solicitors,  Ward,  Ferka,  &  McKay ;  W.  H.  Court,  ior 
Alhin,  Hunt,  A  Fourmy,  Chesham  and  Berkhampstead. 


In  re  Jaoksok's  Sbttlbd  Estate,  (a.} 

Settled  land — Will — Future  trust  for  sale — Trust  arising 
after  death  of  trustee^Trttttee  tenant  for  life — 
I'rusteesfor  the  purposes  of  the  Settled  Land  Acts, 
18S2  to  IS90— Settled  Land  Act,  1890  (53  &  54  Vict.  c. 
69),  8.  16  (ii.). 

Trustees  for  the  time  being  of  a  **  settlement "  with  a 
future  trust  for  sale  are  trustees  for  the  purposes  of  the 
Settled  Land  Acts,  1882  to  1890,  under  section  16,  sub- 
section  (u.),  of  the  Act  of  1890>  and  it  is  immaterial 
thctt  one  of  them  is  a  person  who  cannot  in  fact  ever 
exercise  the  trust  for  sale  by  reason  that  he  will  necessarily 
be  dead  before  the  trust  takes  effecJt. 

One  of  two  trustees  of  a**  settlement "  with  a  future 
trust  for  sale  is  a  trueteefor  the  purposes  of  the  Settled 
Land  Acts,  notwithstanding  that  he  is  tenant  for  life  of 
the  **  ssttlement" 

A.  and  B.  were  trustees  of  settled  land  with  a  trust  for 
sale  to  take  effect  after  the  death  of  A*,  who  wets  the 
tenant  for  life. 

Held,  that,  under  section  16  (ii.)  of  the  Settled  Laiid 
Act,  1890,  A.  and  B.  were  trustees  for  the  purposes  of 
the  Settled  Land  Acts,  1882  to  1890. 

(a.)  Beported  by  Neyillx  Tbbbtttt,  Esq.,  Bar- 

rister-at-Law. 
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High  Court. 


Iir  BE  Jaoeson's  Settled  Estate. 


High  Gott&t. 


Origin  ating  aummons* 

This  WM  a  stunmoni  for  the  pupose  of  determioiiig 
whether  the  applicant,  Mrs.  Constaiioe  H.  Jaokson, 
together  with  ber  oo-trustee,  W.  H.  Adams,  were 
tni«tees  of  a  <<  settlement"  for  the  purposes  of  the 
Setded  Land  Acts. 

By  his  wid  in  1886  the  testator,  W.  Jackson, 
devised  his  freehold  estate  called  "Town  Thoms," 
near  Bogby,  in  the  county  of  Warwick,  to  his  wife, 
the  plaintiff,  and  another  person,  upon  trost  to 
permit  his  wife  to  occupy  the  estate  during  her  life 
and  after  her  decease  (in  the  events  which  happened) 
upon  the  same  trusts  as  were  thereinafter  oedarea 
concerning  his  residuary  estate.  His  residuary  estate 
was  devised  and  bequeathed  to  his  trustees  upon  trust 
for  sale  and  conversion.  By  a  codicil  in  1890  the 
testator  declared  that  if  his  wife  declined  to  occupy 
the  house  the  trustees  were  to  pay  her  the  income 
thereof.  He  executed  another  cooiril  in  1891  which 
did  not  affect  the  will  as  stated. 

The  testator  died  in  1895.  The  second  trustee 
disclaimed.  In  1898  the  widow  appointed  W,  H. 
Adams  to  be  a  trustee  of  the  will  and  codicils  in  the 
place  of  the  disclaiming  trustee,  and  conveyed  and 
assigned  the  estates  to  herself  and  him.  Subse- 
quently Mrs.  Jackson  contracted  to  sell  port  of  the 
Town  Thoms  estate  to  the  London  and  North- 
western Railway  Go.  The  question  was  then  raised 
whether  she  and  Adams  were  trustees  for  the  pur- 
poses of  the  Settled  Land  Acts,  and  Mrs.  Jackson 
took  out  this  summons  against  the  company  and 
Adams  for  the  determination  of  the  question. 

W,  E.  V§rn<m,  for  the  plaintiff  (after  referring  to 
the  cases  mentioned  in  the  judgment).— Mrs.  Ja(£son 
and  Adams  are  trustees  for  the  time  being  of  the  will 
and  colidls,  with  a  future  power  of  sale,  and  they 
come  within  the  words  of  section  16,  sub-section  (iL), 
of  the  Settled  Land  Act,  1890.  It  is  said  that  they 
do  not  because  Mrs.  Jackson  cannot  exercise  the  trust 
for  sale ;  that  if  so  you  must  say  that  if  a  trust  for 
sale  were  given  to  trustees  to  be  exercised,  say,  after 
twenty  years,  and  one  of  them  was  ninety  years  old, 
he  would  not  be  a  trustee  for  the  purposes  of  the  Acts 
under  section  16. 

A.  UnderhtUf  for  the  London  and  Korth-Westem 
Bailway  Co.— The  general  purpose  of  the  Acts  is 
that  the  trustees  shall  safeguard  the  interissts  of  the 
remaindermen,  and  check  and  control  the  tenant  for 
life :  see  judgment  of  Lindley,  M.E.,  and  Chitty,  L.  J., 
in  In  re  Mundy  and  Boper's  Oontraa,  47  W.  B.  226,  at 
p.  227,  [1899]  1  Ch.  275,  at  p.  288.  This  is  also  shown 
by  secUons  3d,  36,  and  44  of  the  Act  of  1882,  and  by 
sectioni  10  and  12  of  the  Act  of  1890,  and  the  trustees 
should  be  independent  persons.  Mr.  Adams  may  die 
first,  and  then  Mrs.  Jackson  will  be  sol«  trustee,  and 
also  tenant  for  life,  with  no  one  to  check  her.  She  is 
not  "  under  a  future  trust  for  sale,"  for  there  is  no 
trust  for  sale  which  can  arise  in  her  lifetime  or  be 
exercised  by  her.  To  bring  the  trustees  within  the 
section  it  must  be  shown  that  the  testator  has  con- 
fided a  trust  for  sale  to  their  charge.  This  cannot  be 
said  with  regard  to  Mrs.  Jackson.  It  cannot  be  said 
that  the  testator  has  shown  that  he  intended  them  to 
be  trustees  for  the  purposes  of  the  Settled  Land  Acts 
by  giving  them  a  future  trust  for  sale,  because  the  will 
was  made  before  the  Act  of  1890.  The  confirmation 
of  the  will  by  the  codicil  of  1891  would  not  alter 
this. 

BT7CXLET,  J.— The  point  to  be  determined  here  is 
one  of  very  general  importance.  Mrs.  Jackson  is 
tenant  for  life  under  the  will.  She  and  Mr.  Adams 
aretrustees  of  the  will.  The  will  contains  a  trust  for 
sale,  but  it  is  a  trust  for  sale  which  does  not  take 


effect  until  after  the  decease  of  Mrs.  Jackeon — a 
future  trust  for  sale.    Section  16,  sub-section  (li ),  of 
the  Settled  Land  Act,  1890,  provides  that  certain 
persons  shall  for  the  purposes  of  the  Settled  Land 
Act  be  trustees  of  the  settlement— namely,  reading 
the    words   relevant  here — '*tiie   perscsis  (if  any) 
who  are  for  the  time  being  under  the  settlement 
trustees  under  a  future  trust  for  sale  of  the  land  to 
be  sold."     It  is  argued,  on  the  one  side,  that  Mrs. 
Jackson   and  Mr.    Adams   are   not   such   tmsteea, 
because  the  trust  takes  effect  obIv  after  Mrs.  Jackson 
is  dead,  so  that  she  can  never  oe  a  person  to  oany 
the  truit  into  effect.     It  is  argued,  on  the  otlier 
side,  that  as  Mrs.  Jackson  and  Mr.  Adams  are  for  the 
time  being  trustees   of  this  settlement,  and  as   it 
contains    a  future  trust  for   sale   they  are   thete- 
f ore  trustees  for  the  purposes  of  the  Settled  lAnd 
Acts.     I   think   the  laUer   contention   is   correct. 
The  words  of  the  sub-section  are  '*  the  persons  (if  any) 
whoareforthetimebeingunderthesettleinenttrusteeB." 
Tdere  is  oo  difficulty  so  far.    Tiiese  two  persona  sue 
«  for  the  time  being  " — ^at  is,  at  present — **  nndsr 
the  settlement  trustees."    Then  what  is  meant  by 
**  under  a  future  trust  for  sale."    I  think  it  must  be 
read  as  meaning  either  "  subject  to "  or  ''bound  by  " 
a  future  trust  for  sale,  or  "  trustees  of  a  sstUemeat 
which  contains  a  future  trust  for  sale."    I  do  not  find 
it  says  that  thd  persons  must  be  those  who  would 
ecfoaate  the  trust  for  sale.    Such  a  reading  of  the  sub- 
section would  render  it  utterly  unworkable.  A  tmstee 
may  die  any  day.    He  may  die  before  the  future  trast 
for  sale  becomes  exercisable,  and  he  will  liever  exeroiBe 
it.    The  age  of  the  trustee  may  be  such,  and  the  ds^ 
at  which  the  future  trust  for  sale  is  to  take  effect 
may  be  such,  that  a  particular  person  in  all  luman 
probability  will  not  be  alive  when  it  comes  to  be 
executed.     You  would  be  introducing  a  serisa  of 
difficulties  unless  you  looked  simply  at  this  questian, 
who  are  now  the  trustees,  and  does  the  settlement  con- 
tain a  trust  for  sale?  It  appears  to  me  those  axe  the  OBily 
two  thinffs  you  have  to  look  at.     It  has  been  pointea 
out  ioTwAj  and  truly  tliat  the  object  of   llavil^| 
trustees  for  the  purposes  of  tiie  Settled  Land  Act  is 
to  check  and  control  the  tenant  for  life.    On^t  I 
to  give  effect  to  that  object  bv  saying  that  the 
tenant  for  bfe  cannot  be  tnistee  for  the  puzpooes  of 
the  Settled  Land  ActP     Phdnly  not    The  testate 
certainly  could  have  said  that  his  widow  and  somebody 
else  should  be  trustees  for  the  j^uzposes  of  the  Settlsd 
Land  Act.    It  is  a  mere  questu>n  of  expediencnr.    It 
is  also  pointed  out  that  Mr.  Adams  may  die,  and  MrsL 
Jackson  may  be  sole  surviving  trustee,  and  may  have 
to  check  herself.    The  answer  to  that,  I  tMnk,  is 
that  if  that  state  of  things  should  arise,  then  it  wiU 
be  necessary  and  right  that  there  should  be  appointed 
some  other  person  to  act  with  her.    For  instanoe, 
under  section  46,  sub-section  2,  of  the  Act  of  1882 
there  must  be  two  trustees  at  the  date  when  the 
notice  starting  the  proceedings  is  given ;  and  in  any 
case  it  would  be  competent  to  the  remainderman  to 
api^y  to  the  court  upon  the  ground  that  the  tesiasit 
for  hie  was  so  placed  as  that  she  ought  to  be  contraUsd 
by  the  action  of  others  to  act  with  ner.    I  cannotflnd 
anything  in  that  possibility  sufficient  to  control  the 
construction  of  the  simple  language  of  sub-section  (iL). 
The  state  of  the  decisions  upon  this  section  is  raiher 
fiingulsr.    There  appear  to  have  been  three  osisas  in 
chambers,  none  of  which  were  reported,  but  for  sooh 
knowledge  as  we  have  of  them  we  are  indebted  to  tiie 
gentlemen  who  make  communications  to  the  l^gil 
newspapers.     In  one  case.  In  re  Cox  and  £Seadoa*i 
Contract^  commented  upon  in  91  Law  Times  241, 
Chitty,  J.,  apparently  decided  in  dhambers  as  I 
am  now  dedding.    Subsequently,  in  1892»  it  woold 
^appear  that  the  same  learned  judge  arrived  at  i 
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oondnfioii  which  is  said  to  be  the  ocmtrarr  of  hie 
prerioiu  deouion.  That  case  is  the  sabjeot  of  articles 
m  37  SouorroBS*  Joxtbnal,  p.  109,  and  43  Solioitobs* 
JovBJXAL,  p.  326,  where  the  name  of  it,  In  re  Nieuwen" 
huyt,  is  given,  the  reference  to  the  record  being  1892 — 
N.— 1788.  The  order  is  set  oat  in  the  latter  article, 
aod  I  am  not  at  all  dear  that  that  was  a  decision  to 
the  contrary  of  what  the  learned  jud^e  had  prerioasly 
decided,  but  there  is  some  doubt  aboat  it.  The  thicdcase 
ulnre  Earp,  before  Stirling,  J. ,  apparently  in  chsmbers 
m  1899.  It  is  stated  in  Wolstenh(Mme'8  Oonvejanoiog 
and  S.  L.  Aots  (8th  ed.),  p.  423,  and  the  decision  was 
in  the  same  direction  as  that  in  which  I  am  now 
deoidiDg.  Therefore  it  appears  to  me  so  far  as 
aothorit^is  to  be  found  or  traced  at  all,  it  is  in  farour 
of  the  yiew  which  I  take.  I  hold  that  under  section 
16,  lub-section  (iL),  of  the  Act  of  1890  tihe  persons 
who  are  for  the  time  being  trustees  of  a  settlement 
which  contains  a  future  trust  for  s^  are  within  the 
definition  of  that  sub-section,  and  that  it  is  immaterial 
that  some  or  one  of  them  are  persons  who  in  all 
haman  probability  will  not,  or  in  fact  cannot,  ever 
exercise  the  trast,  as  for  instance  that  one  of  them 
is  a  person  who  necessarily  will  be  dead  before 
the  trait  takes  effect,  I  think,  therefore,  that  Mn, 
Jsdkscn  and  1£r.  Adams  are  truBtees  for  the  purposes 
of  the  Settled  Land  Acts. 

SdioitoTB  f or  the  applicants,  Aahuni,  Mortii^  OrUp, 
A  Co. 

Sdidtor  for   the    London    and    North- Wtetem 
Bailway  Oc,  (7.  H.  MoAon. 


In    re   Fbkakb*s   Sbttlbment. 
LoBD  KiNiTAiBD  v.  Fbeakb.  (a.) 

BeiUed  land — Capital  money — ImprovemenU  in  lease' 
hM  housee  unth  a  view  of  letting — Electric  light 
inridllation-'Setaed  Land  Act,  1882  (45  &  46  Vict  c. 
38),  i.  26Sdaed  Land  Act,  1890  (53  A  54  Vict.  c. 
89),«.  18(u.). 

An  eledric  light  inetcdlation  may,  under  special  cir- 
eanuiances,  be  so  necessary  to  enable  a  house  to  be  let  as 
to  he  payahU  out  of  capital  moneys  under  the  Settled 
Land  Acts, 

This  was  an  adjourned  summons  under  the  Settled 
Land  Acts,  which  was  taken  out  by  the  trustees  for 
the  purposes  of  the  Acts  of  a  settlement  made  on  the 
msRiaffe  of  Sir  Thomas  Freaks  in  1868. 

By  the  settlement  certain  property,  which  included 
the  leasehold  houses,  No.  6,  Cramey-place,  No.  9, 
Smnner-plaoe,  and  Ko.  36,  Onslow-gturdens,  tof  which 
the  summons  related,  were  vested  for  the  residues  of 
long  terms  of  years  in  the  trustees  upon  trust  for  sale. 
The  trusts  of  the  property  were  for  Sir  Thomas 
Freake  during  his  Ufe,  or  until  he  should  assign, 
charge,  or  Incumber  tiie  same,  and  subject  thereto 
for  the  benefit  of  his  wife  dnriog  her  life  or 
widowhood,  and  subject  thereto  for  the  benefit  of  the 
iisne  of  the  marriage. 

The  houses  were  old-fashioned  and  had  been  unlet 
for  some  time,  and  the  evidence  diowed  that  a  oon- 
liderable  sum  of  money  would  reqoire  to  be  expended 
on  each  house  in  order  to  meet  the  requirements  of 
intending  tenants  of  houses  in  that  part  of  London. 

The  summons  asked,  inter  alia^  for  the  determination 
of  the  question  whether  the  costs  of  a  proposed  new 

(a.)  Beported  by  J.  F.  Iselin,  Bsq.,  Barrister-at- 

Law. 


system  of  electric  lighting  (the  houses  havins  at 
present  only  an  imperfect  gas  service)  would  be 
properly  payable  out  of  capitaL 

HugheB,K,C,,  and^.  L,  Ellis,  for  the  trustees,  stated 
the  facts. 

G.  B,  Northcote,  for  the  tenant  for  life  in  nossession. 
—The  proposed  installation  is  an  "addition"  to 
the  houses  *' reasonably  necessary  or  proper  to  enable 
the  same  to  be  let"  within  section  13  (ii.)  of  the 
Settled  Land  Act,  1890. 

B.  Farrer,  for  the  remaindermen. — ^The  substitu- 
tion of  the  eleotric  light  for  an  old  system  of  gas 
lightioff  is  rather  of  the  nature  of  repairs,  and  tihere- 
fore,  like  the  heating  apparatus  in.  In  re  GashMs 
EstaUs,  42  W.  B  219,  [1891]  1  Gh.  485,  should  not  be 
paid  for  out  of  capital  money. 

B,  Feetham,  for  the  second  tenant  for  life. 

JoYOB,  J. — The  heating  apparatus  in  the  case  cited 
was  not  necessary,  but  some  system  of  lighting  is 
necessary.  The  proposed  electric  light  installation 
will  in  fact  be  a  new  sjrstem  of  lightinjr  the  house, 
and  I  therefore  think  it  will  be  an  **  a<mition  to  the 
buildioff "  within  the  meaning  of  the  Act  cited.  I 
shall  werefore  sanction  payment  out  of  capital 
monejrs  of  the  expense  of  the  wiring  and  of  so  much 
of  the  installation  as  is  not  usually  supplied  by  the 
tenant. 

Soliciton,  Pears,  Ellis,  A  Co, 


Chan.  Div.  ) 


Joyce, 


July  2.  3,  4,  27,  1901. 
TuBNBB  v.  Moon,  (a.) 

Vendor  and  purchaser  —  Covenant  for  title —Implied 
covenant  —  Breach  —  Measure  of  damages  —  (7on- 
veyancing  Act,  1881  (44  &  45  Vict.  c.  41),  s.  7. 

If  a  vendor  purport  to  convey  land  to  a  purchaser  free 
from  a  right  of  way  belonging  to  a  third  person,  which 
in  fact  still  exists  and  is  not  extinguished,  this  existence 
of  the  right  of  way  is  a  breach  of  the  covenant  for  good 
right  to  convey  implied  by  the  use  of  the  tvords  ^*as 
bmeficiaZ  owner," 

The  proper  meisure  of  damages  in  such  a  case  is  the 
difference  between  the  purchase  price  and  the  value  of  the 
land  as  the  vendor  had  power  to  convey  it. 

Witness  action. 

One  of  the  questions  at  issue — to  which  alone  this 
report  relates— had  reference  to  the  proper  measure  of 
damages  for  the  breach  of  an  impUed  covenant  for 
title.  The  covenant  was  implied  by  the  use  of  the 
words  **  as  Imiefidal  owner "  in  the  conveyance 
(dated  the  9th  of  December,  1891)  by  the  defendant 
to  the  plaintiff  of  a  portion  of  the  Westbrook  estate 
at  Godidming.  The  portion  of  the  estate  conveyed  to 
the  plaintiff  included  a  strip  of  land  forming  part  of 
the  Westbrook-road,  and  this  strip  was  expressed  to 
be  subject  to  rights  of  way  previously  granted  by  the 
defendant  to  persons  called  Cooper,  Flemmg,  and  Parry. 
The  plaiutiff  subsequently  discovered  that  a  right  of 
way  over  the  strip  had  also  been  eranted  to  the 
Oount»ss  of  Meath,  who  had  previously  purchased  a 
portion  of  the  estate,  inducUng  the  house  called  West- 
brook  House,  to  be  used  as  a  home  for  epileptic 
women  and  girls* 

Thereupon  the  pK^pf^ff  brought  this  actioni  alleging 
that  the  right  of  way  possessed  by  the  countess 

(a.)  Beported  by  J.  F.  Isbuw,  Esq.,  Barrister-at- 
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•uoh  a  oorenant,  the  plaintiff  does  not  reooyec  the 
valne  of  the  repairs,  b^use  he  may  recoTer  again  if 
the  want  of  repair  still  oontinnes.  Nothing  like  tiiat 
exists  as  to  this  covenant  If  the  words  of  the  breach 
are  looked  at,  it  will  be  seen  that  they  are,  that 
neither  the  defendant  nor  Pearson  had  good  title,  but 
on  the  contrary  (and  this  is  the  breach)  Smith  and  Sharp 
at  the  time  of  makiDg  the  deed,  and  thence  oontinaally, 
had  good  title,  &o.  It  is  troa  that  the  court  in 
Kingdon  t.  NotUtt  4  M.  &  Bel.  53,  speak  of  the  breach 
as  a  continninpf  breach.  Oddly  enough  the  breach 
thus  assisned  is  express,  tbat  the  defendant  at  the 
time  of  tiie  indenture  was  sot  seised,  &C  But  the 
court,  having  in  the  previous  case  of  Kingdon  t. 
NoMle,  1  M.  &  Bel.  3d5,  held  that  the  executor  oonld 
not  maintain  an  actiim  on  the  covenant,  now  held 
that  the  real  representative  could,  and  it  is  in 
reference  to  this  that  th»y  use  tiie  language  I 
mention.*' 

With  this  judgment  of  Lord  Bramwell  I  desire 
respectfully  to  express  my  entire  concurrence.  The 
concluding  sentence  of  the  passage  I  have  read 
supfJies  the  key  to  the  true  explanation  of  the  judg- 
ment of  Lord  Ellenborough  m  Kingdon  t.  NattUt 
whicAi  has  been  a  good  deal  discussed  in  this  oountry, 
and  has  been  vigorously  astailed  on  the  other  side  of 
the  Atiantio :  seeBawle on  Govenants for l^tie, pp. 324, 

r.  Toi 


would  seriously  affect  the  value  of  the 
which  he  had  built  upon  the  portion  of  the  estate 
purchased  by  him,  by  destroying  its  privacy  and 
amenitv,  and  claiming  dami^te  for  breach  of  the 
implied  covenant  for  good  right  to  convev  by  the 
concealment  of  the  riffht  of  way.  The  defendant 
denied  liability,  but  paid  £60  into  court. 

Younger^  KG.,  and  G,  Cave,  for  the  plaintiff. — ^In 
ooDsidering  the  proper  measure  of  damages,  it  is 
right  to  i&e  into  account  the  fact  that  the  land  hss 
hSeaa,  built  upon.  Damages  arising  after  action 
brought  can  also  be  given,  if  they  are  the  natural 
and  necessary  consequences  of  the  breach  of  the 
covenant. 

Hughes,  KG;  and  Manhy,  for  the  defendant. — ^In 
the  case  of  damages  which  arise  after  action  brought 
a  distinction  must  be  made  between  tiie  case  of  a 
breach  of  the  covenant  for  quiet  enjovment  and  that 
of  a  breach  of  the  covenant  for  titie.  The  true 
measure  of  damages  is  the  difference  between  the 
value  of  the  property'as  it  purports  to  be  conveyed 
and  its  value  as  it  actually  passes. 


Cave  replied. 


Our,  adv*  vuU* 


Julj  27. — JoYOB,  J.,  after  stating  the  facts,  and 
referring  to  section  7  of  the  Conveyancing  Act,  1881, 
proceeded  as  follows:  By  an  unfortunate  accident 
the  right  of  way  was  omitted  to  be  mentioned  in 
the  conveyance  to  the  x>lAiiitiff,  though  no  fraud  or 
deceit  on  the  part  of  the  vendor  is  suggested. 
Undoubtedly,  however,  there  was  a  breach  of  that 
part  of  the  implied  covenant  for  titie  whereby  the 
vendor  covenants  that  the  estate  is  to  be  "freed,  and 
discharged  from,  or  otherwise  by  the  person  who  so 
conveys  suffidentiy  indenmified  against  all  such 
estates,  claims,  incumbrances,  and  demands  other 
than  those  subject  to  whidi  the  ccmveyance  is 
expressly  made."  There  has  been  no  breach  of  any 
other  part  of  the  implied  covenant,  for  the  plaintiff 
has  not  been  evicted  or  disturbed  in  any  way — 
in  fact,  the  plaintiff  has  not  sustained  any 
actual  damage  at  alL  There  is  no  evidence  that 
the  Countess  of  M^ath,  or  any  occupier  or  inmate 
of  her  institution,  has  ever  sought  to  exercise  the 
right  of  way  which  was  granted  to  the  countess 
by  the  deed  of  1 891.  In  other  words,  there  has  been  no 
actual  interference  with  the  en joymentof  what  the  deed 
of  the  9th  of  December,  1898,  purported  to  convey  to 
the  plaintiff.  Bach  breach  as  there  has  been  of  the 
part  of  the  covenant  for  good  right  to  convey,  in  my 
opinion,  occurred  and  was  complete  upon  the  execution 
of  the  conveyance  of  the  9th  of  December,  1898.  It 
was  single,  entire,  and  perfect  in  the  first  instance. 
From  the  moment  of  the  delivery  of  the  conveyance 
the  Statute  of  Limitations  in  respect  of  this  breach 
commenced  to  run :  see  Preston's  edition  of  Bheppard*s 
Touchstone,  p.  170,  and  especially  the  judgment  of 
Lord  Bramwell  in  Spoor  v.  Green,  22  W.  B.  547,  L.  B. 
9  Ex.  99,  in  which  he  said  (see  p.  110),  "Assuming 
the  breach  to  be  correctly  stated  and  proved,  I  am 
of  opinion  that  the  Statute  of  Limitations  is  a  bar  to 
it.  It  was  completed,  if  it  ever  existed,  at  the  time 
the  deed  was  executed.  If  Jamieson  had  recovered 
on  it,  or  released  it,  no  f  nrtiier  action  on  it  could 
have  been  maintained  by  him,  nor,  consequentiy,  by 
his  assignee.  It  is  not  what  is  coJled  a  continuing 
breach,  any  more  than  not  paying  money  is 
a  continuing  breach.  The  covenant  remains 
broken  indeed,  but  broken  once  for  all.  In 
the  case  of  a  covenant  to  repair  the  breach 
is  continuing,  because  the  covenant  is  broken 
afresh  every  day  the  premises  are  out  of  repair, 
and   when  an    action    is    brought    for    breadi  £of 


599  (4th  ed.).  Fortunately  the  phantiff,  Mr. 
is  still  living,  and  we  have  not  to  consider  who  oould 
have  sued,  or  how  the  case  would  have  stood,  in  the 
event  of  his  decease  before  action  brought  or 
pending  the  action:  see  Williams  on  Bxecutosa  (9th 
ed.),  pp.  599,  712.  In  my  opinion  the  proper  measnie 
of  damages  in  the  present  case  is  the  difference 
between  the  purchase-money  or  price  paid  upoa  the 
purchase  of  the  9th  of  December,  1898,  and  the  Talae 
of  the  premises  as  conveyed,  such  difference  being 
caused  by  the  defect  in  the  title  to  the  strip  of  road 
in  question,  or,  in  other  words,  to  the  existence  of  the 
Countess  of  Meath's  right  of  way  over  that  strip — 
tiiat  is  to  say,  the  difference  between  the  value  of  tiie 
property  as  purported  to  be  conveyed  and  that  which 
the  vendor  had  power  to  convey :  see  Oray  v.  Briscoe, 
Noy.  142 ;  and  Dart  Y.  ft  P.  (6th  ed.),  pp.  699,  892. 
In  B^nny  v.  Eopkinaon,  27  Beav.  565,  8  W.  B.  Oh. 
Dig.  90,  there  had  been  eviction  and  a  breach,  not 
only  of  the  covenant  for  titie,  but  also  of  the  oove- 
naut  for  quiet  enjoyment,  and  the  claim  made  and 
adjudicated  upon  in  that  case  was  upon  the  covenants 
for  titie  generally,  including  the  covenant  for  quiet 
enjoyment. 

Slicitors,    G.    B*   Fletcher;  Oroufders,    Vizard,  A 
Oldham,  for  B,  H,  Mellenh,  Qodalming. 


Mabitime  Insxtrai^oe  Co.  (Limited)  v.  Stxabhs.  (a.) 

Insurance  {Marine)-^Bein8urance — Delay  in  commenee- 
ment  of  voyage — Alteration  of  risk. 

The  plaintiffs,  hy  an  open  cover,  insured  all  shipments 
of  a  firm  of  merchants  for  twelve  m^rUhs  from  the  1  Ith 
of  May  at  premiums  varying  with  the  date  of  sailing  and 
the  port  of  destination.  On  the  SOth  of  July  a  dedara^ 
Hon  of  a  proposed  shipment  from  the  Tyne  to  Lulea  tcets 
made  under  the  cover,  the  premium  for  which  was  12s.  9d, 
if  the  ship  sailed  in  August  and  I5s.  in  September,  The 
plaintiffs  effected  a  reinsurance  with  the  defendant  at 

(a.)  Beported  by  F.  O.  Bobinson,  Esq.,  Banister- 

at-Law. 


VoLL. 
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High  Coitbt. 


MABirm  Insttsanoe  Ck).  (Limitbd)  v.  Stbakns. 


HiQH  Court. 


LhycTa  by  a  slip  dated  the  2nd  of  Augusit  the  premtum 
prnyahU  to  the  defendant  being  6«,  Sd*  The  vessel  was 
named  in  the  slip,  which  contained  also  t?ie  reinsurance 
and  deviation  elauees.  The  vessel  did  not  sail  till  the 
25M  of  September^  and,  with  her  cargo,  was  totally  lost 
on  the  2nd  of  October.  The  plaintiffs*  original  pclicy 
under  the  cover  was  i$sued  on  the  25th  of  September,  and 
the  reinsurance  policy  was  signed  by  the  defendant  on  the 
oih  of  October, 

Held,  that  the  delay  in  the  commencement  of  the  vcytige 
constituted  a  material  alteration  in  the  risk,  and  that  the 
defendant  was  not  liable  on  the  reiiisurance  policy. 

Action  in  the  oommeroial  liat  tried  by  Mathenr,  J., 
without  a  jai7. 

The  plaintiffs  daimed  to  recover  tinder  a  policy  of 
reinsiiranoe  saburibed  by  the  defendant,  who  was  an 
under  vrriter  at  Lloyd's.    The  facts  were  as  follows : 

On  the  11th  of  ICay,  1900.  the  plaintiffs  issued  an 
open  cover  to  Pyman  ft  Oo.  to  cover  for  twelve 
months  all  shipments  of  coal  at  and  from  east  coast 
ports  to,  amongst  other  ports,  Lulea.  The  premium 
varied  acoordiog  to  the  date  of  shipment,  the  premium 
for  Lnlea  from  the  1st  of  April  to  the  31st  of  August 
being  12s.  9d.,  and  from  the  Ist  of  September  to  the 
30th  of  September,  15b. 

It  WAS  al«o  provided  that  risks  were  to  be  reported 
provisionally  by  Pyman  &  Go,  to  the  plaintiffs'  agent  as 
soon  as  possible  after  the  chartering  of  each  vessel 
and  the  insorance  was  to  be  dosed  by  them  iounediatdy 
on  the  receipt  of  the  shipping  documents. 

On  the  28th  of  July,  1900,  Pyman  &  Go.  chartered 
the  steamship  Brenttor  to  carry  a  cargo  of  coals  from 
Bl>th  to  Lulea,  and  on  the  30th  of  July  provisional 
notice  of  this  engagement  was  given  under  the  cover 
t^  the  plfdntiffk 

^  On  the  1st  of  August  the  plaintiffii  sent  instruc- 
tioDS  to  a  firm  of  insurance  brokers  in  London  to  effect 
a  reinsurance  for  £1,600  upon  coals  by  The  Brenttor 
from  Blyth  to  Lulea  at  6s.  8d.  ^  cent. 

The  brokers  prepared  a  slip  giving  theie  particulars, 
and  containing  also  the  reinsurance  and  deviation 
dauses,  which  was  submitted  to  an  underwriter  at 
Lloyd's,  the  representative  of  the  defendant.  He 
ascertained  that  the  ship  was  then  on  the  east  coast, 
and  initidled  the  dip  on  the  2nd  of  August. 

On  the  II th  of  August,  T/.e  Brenttor  sailed  from 
Blyth  to  Gronstadt,  and  proceeded  thence  to  Lulea, 
but  this  voyage  was  not  made  under  Pyman  &  Go.'s 
charter-party. 

The  vessel  arrived  back  at  Blyth  on  the  20th  of 
September,  and  then  proceeded  to  load  a  cargo  of 
coal  under  Pyman  &  Uo.'s  charter-partv.  The  bills 
of  lading  were  »igned,  'and  the  vessel  sailed  for 
Lulea,  on  the  25Ui  d  September,  on  whidi  day 
Pyman  &  Go.  gave  the  plaintiffs  dodug  instructions 
m  the  insurance  of  £2,600  so  valued  upon  their 
cover. 

On  the  26th  of  September  the  plaintiffs  issued  to 
Pyman  &  Go.  two  polides  for  £2,600  upon  coals  so 
valued  by  The  Brenttor  from  Blyth  to  Lulea  at  a 
premium  of  16s.  These  policies  contained  a  dause : 
"Warranted  to  sail  on  or  before  the  30th  of 
September,  or  held  covered  at  a  rate  to  be  arranged." 

On  the  2nd  of  October  the  plaintiffs  iostruoted 
their  broker  to  put  forward  polides  for  the 
reinsurance  for  £1,500  effected  on  the  2nd  of  August, 
and  a  policy  was  prepared  accordingly.  The  policy 
was  for  £1,270  (the  Dalance  of  the  £1,500  bavins 
been  underwritten  by  a  company^  upon  coals  "  valued 
as  per  original  policy  or  polides.''  The  premium  was 
at  the  rate  of  6s.  8d.  per  cent.,  and  the  poHoy  contained 
the  following  dauses :  "  Being  a  reinsurance  policy  or 
policies  of  the  Maritime  Liturance  Go.,  and  subject  to 
the  same   terms,  conditions,    and   clauses    as    the 


original  policy  or  policies,  and  to  pay  as  may  be  paid 
thereon."  "  In  the  event  of  any  deviations  or  chimge 
of  voyage  it  is  hereby  agreed  to  hold  the  assured 
covered  at  a  premium  to  be  arranged."  This  policy, 
which  was  uie  one  sued  upon,  was  signed  by  the 
defendant's  representative  on  the  6th  of  October,  who, 
at  the  time  of  dgninff,  had  ascertained  the  fact  that 
The  Brenttor  had  siSed  from  Blyth  on  the  1 1th  of 
August  and  had  arrived  at  Lulea  on  the  29th  of 
August. 

On  the  2nd  of  October  The  Brenttor  had  gone 
ashore,  and  subiequently,  with  her  cargo,  became  a 
total  loss. 

The  plainti£b  paid  Pyman  &  Go.  as  for  a  total 
loss  upon  their  polides,  and  ddmel  iu  this  action  to 
recover  a  total  loss  from  the  defendant. 

The  defenoe  to  the  action  was  that  the  policy  of 
the  5th  of  October  was  issued  by  the  defendant  in 
fulfilment  of  the  engagement  entered  into  by  the  dip 
of  the  2nd  of  August ;  that  it  wai  an  implied  con- 
dition of  the  oonliact  that  the  insured  voyage  should 
begin  within  a  reasonable  time  after  the  2nd  of 
August ;  that  the  dday  in  sailing  until  the  25th  of 
September  was  a  material  alteratiou  in  the  risk,  and 
that  in  consequence  the  policy  had  never  attached. 
Altemativdy,  is  was  alleged  that  there  had  been  a 
concealment  upon  the  2nd  of  August  of  a  material 
fact — viz.,  that  the  voyage  insured  was  not  to  begin 
or  might  not  begin  until  the  25th  of  September. 

Joseph   Wcdton,  K,C.,  and  Slmey,  for  the  plaintiffiB. 

J,  A.  Hamilton^  K  Q. ,  and  F,  D.  MacKinnon,  for 
the  defendants. 

The  following  cases  were  cited:  Joyce  v.  Realm 
Marine  Insurance  Co.,  L.  B  7  Q  B.  580,  20  W.  B. 
G.  L.  Dig.  86 ;  Charlesworth  v.  Faber,  5  Gom.  Gas. 
408 ;  De  Wolf  v.  Archangel  Maritime  Batik  and 
Insurance  Co.,  22  W.  B.  801  L.  B.  9  Q.  B.  451 ;  Hull 
V.  Cooper,  14  East,  479 ;  Simon  Israel  dh  Co,  v.  Sedg- 
wick, 41  W.  B.  163,  [1893]  1  Q.  B.  303. 

Cur,  adv,  vult% 

June  17. — ^Mathew,  J.— This  was  an  action 
against  an  underwriter  at  Lloyds  on  a  policy  of  re- 
insurance. The  original  insurance  was  by  a  cover  note 
issued  by  the  plaintuFi  to  a  firm  of  Pyman  &  Go.  which 
was  intendfd  to  provide  for  the  period  of  one  year  for 
the  insurance  of  shipments  of  coal  and  coke  from 
ports  on  the  east  coast  of  Great  Britain  to  ports  in 
Sweden,  Norway,  Denmark,  and/or  Baltic  ports  of 
(Germany.  The  cover  note  provided  that  tne  risks 
were  to  be  reported  provisionally  to  the  plantiffs' 
agent  as  soon  as  posdble  after  the  chartering  of 
each  vessd,  and  that  the  definite  iosurance 
should  be  dosed  immediatdy  on  recdpt  of  shipping 
documents.  Annexed  to  this  cover  note  there  was  a 
scale  of  premiums  varying  according  to  the  date 
of  sailing  and  the  port  of  destination.  In  the  case 
of  Lulea  the  premiuoi  was  net  12f .  9d.  per  cent  from 
the  1st  of  Apru  to  the  31st  of  August,  and  15«.  per  cent, 
from  the  1st  of  September  to  the  30th  of  September. 
On  the  30th  of  July,  1900,  a  declaration  was  made 
to  the  plaintiffs  under  the  cover  note  of  a  cargo  of 
coals  from  the  Tyne  or  Blytii  to  Lulea  per  steam- 
ship Brenttor,  On  receipt  of  that  dedaration  the 
plaintiffs  gave  instructions  to  reinsure,  and  accordiogly 
a  slip  was  prepared  and  was  submitted  to  the  under- 
writers at  Lloyd's.  The  slip  (which  was  not  produced 
at  the  trial,  having  been  lost)  was  in  the  ordinary 
form  describing  the  voyage  and  containing  the  usual 
particulars  in  respect  of  a  speoifio  insurance 
for  £1,500  on  a  cargo  ai  coal  on  The  Brenttor  for  the 
voyage  mentioned,  l^e  underwriters  ascertained 
that  the  ship  was  at  the  time  in  the  neighbourhood 
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of  the  Tyne.  The  pTemium  offered  was  68.  8d., 
which  is  the  very  lowest  price  for  a  summer  riak. 
Upon  that  slip  the  underwriters  were  induced  to 
place  their  initials  believiog  that  the '  ship  was  then 
about  to  load  for  Lulea,  A  few  days  afterwards  the 
ship  having  loaded  a  cargo  saUed  not  for  Lulea  but 
for  Cronstadt,  and  not  on  the  voyage  intended  to  be 
insured  by  th^s  ilip.  It  was  a  voyage  with  a  cargo 
of  ooals  for  another  shipper.  She  went  to  Gron- 
stadt,  then  to  Lulea,  and  anived  back  in  the  Tyne 
late  in  September.  The  cargo  intended  to  be  insured 
by  this  »iip  was  then  loaded,  and  the  ship  sailed 
for  Lulea  on  the  25th  of  September,  the  slip 
being  dated  the  2nd  of  August.  The  ship  was  lost 
early  in  October;  Then  in  the  usual  way  a  reinsurance 
policy  was  put  forward,  and  demand  was  made  on  the 
underwritm  for  payment  of  the  loss.  In  the  first 
instance  tiie  underwriters  said  they  were  not  on  the 
risk,  that  the  vessel  had  made  the  voyage  which  they 
had  reinsured,  and  that  the  voyage  on  which  the  loss 
occurred  was  an  altogether  different  risk.  It  was 
pointed  out  to  the  underwriters  that  the  first  voyage 
was  in  the  interest  of  another  shipper  and  was  not 
intended  to  be  covered  by  the  defendant's  policy. 
The  underwriters  then  took  up  the  position  that, 
having  signed  the  slip  on  the  2na  of  August,  they  did 
not  suppose  they  were  insuring  a  voyage  which  would 
not  commence  till  the  26th  of  September,  by  which  date 
the  premium  would  have  been  much  higher.  Now, 
only  one  witness  was  caUed  for  the  plaintiffs,  and 
that  was  Mr.  Sumner,  their  underwriter.  He 
explained  the  course  of  business  under  this  open 
cover.  He  said  that  the  plaintiffs  had  a  standmg 
reinsurance  of  all  risks  above  a  certain  amount— viz., 
£1,500,  but  that,  in  the  present  case  they  reinsured 
tiie  whole  amount  beoisiuse  in  Mr.  Sumner's 
opinion  Lulea  was  a  dangerous  port  and  objection- 
able all  the  year  round.  He  was  further  asked  about 
tiie  premium,  and  what  impression  he,  as  an  experi- 
ence underwriter,  thought  was  likely  to  be  produced 
on  an  underwriter  at  Lloyd's  who  was  asked 
early  in  Auguit  to  sign  a  ^p  to  Lulea  at  6s.  8d. 
The  witness  confessed  his  inability  to  answer  th%t 
question,  but  he  said  that  the  .underwriters  ought  to 
have  known  as  much  about  it  as  he  did,  that  he  (Mr. 
Sumner)  was  rather  surprised  that  the  premium  of 
6b.  8d.  was  accepted,  but  that  if  the  underwriters 
had  wanted  a  higher  premium  they  should  have  asked 
for  it.  When  it  was  pointed  out  that  this  insurance 
was  unreasonably  ddayed  from  a  summer  to  an 
autumn  or  winter  risk, '  Mr.  Sumner  attempted  to 
show  that  the  slip  must  have  informed  the  under- 
writers that  the  reinsurance  was  provisional  only, 
became  the  slip  would  bear  on  its  face  the  word 
**open,"  which  ought  to  have  conveyed  the 
information  to  the  underwriters  that  the  ship- 
ment was  to  be  dosed  at  a  later  date,  which 
might  be  as  late  as  September.  That  point 
wholly  failed.  I  am  satisfied  that  the  dip  dia  not 
oontam  the  word  "  open  " ;  nor  is  there  any  evidence 
that  if  tiiie  slip  had  contained  the  word  "  open  "  it 
would  have  conveyed  to  tiie  mind  of  the  underwriter 
anything  different  from  what  was  in  the  slip  aa  it 
stood,  and  as  it  stood  it  was  on  the  face  of  it  a 
specific  insurance  of  £1,500  on  the  cargo  of  the 
vessel  mentioned.  That  being  the  evidence  on  the 
part  of  the  plaintiffs,  a  number  of  gentlemen  from 
Lloyd's  gave  evidence  on  behalf  of  the  defendant. 
They  explained  that  in  September  the  risk  in 
the  case  of  an  insurance  such  as  this  was  different 
from  that  in  August,  and  that  the  premium 
was  higher  in  September  than  it  was  in 
August;  and  in  the  end  it  was  not  serioudy 
contended  that  their  evidence  ought  not  to  be  acted 
upon  or  that  this  riik  was  the  ride  which  the  under-  ^ 


writer  would  assume  to  have  been  contemplated 
when  the  slip  was  laid  before  him.  It  was  oontended 
by  Mr.  Walton  that  this  being  a  reinsurance  on  the 
terms  of  the  original  poUoy,  which  oould  only  be 
gathered  from  the  cover  note,  the  underwriters  ought 
to  have  asked  to  see  the  oover  note,  from  which  they 
would  have  gathered  that  the  cover  was  one  for  a 
year,  and  that  the  shipment  might  take  place  in  any 
month.  It  waa  pointed  out  that  the  defendant's 
premium  was  6s.  8d.,  and  that  the  premiums  aa 
provided  by  the  oover  note  increased  as  the 
season  went  on.  In  answer  to  that  it  was  said 
that  the  defendant's  premium  might  be  pro- 
portionatdy  increased,  t^t  all  the  dooumenta 
must  be  construed  as  one  document,  and  that  the 
liability  of  the  defendant  was  thus  established.  I 
cannot  yidd  to  this  argument.  The  underwriters  vrara 
not  entitled  to  see  the  cover  note.  The  oover  note 
would  have  diown  what  the  rate  of  premium  waa 
which  was  being  charged  by  the  plaintiffs,  and  which 
was  nearly  double  the  amount  offered  to  the  under- 
writers; all  that  the  underwriters  would  look  tar 
would  be  a  polic^  of  insurance  in  the  ordinary  form 
covering  the  ride  which  they  were  reinsuring.  The 
policy  was  in  fact  issued  in  uie  ordinary  course  after 
the  loss  had  taken  place,  and  would  have  given  the 
underwriters  no  informntion  whatever  as  to  the  con- 
tents of  the  cover  note.  This  point,  in  my  opinion, 
fails  the  defendant.  The  next  point  taken  waa 
that  tixe  original  policy  contained  a  daoae 
providing  that  in  the  event  of  the  vessd  making  any 
deviation  or  change  of  voyage,  such  deviation  or 
change  should  be  hdd  covered  at  a  premium  to  be 
arraoged.  It  was  argued  that  in  tiie  drcumstanoea  of 
this  case  there  had  been  a  deviation,  and  that  subjeofc 
to  an  arrangement  as  to  premium  the  defendant  waa 
liable*  I  am  dourly  of  opinion  that  the  clause  in 
question  has  no  such  operation.  The  deviation  con- 
templated by  the  dause  is  a  deviation  in  the  oourse 
of  me  voyage.  What  is  the  meaning  of  the  word 
"  change  "  ?  Inasmuch  as  the  port  of  loading  and 
departure  is  fixed  it  means  alteration  in  th(i  port  of 
arrival.  Li  such  a  case  it  might  be  that  the  olanae 
would  apply,  but  it  has  no  operation  here  beoanae 
there  v^as  no  change  of  voyage.  The  voyage  was  tbe 
sune,  but  it  was  postponed  for  an  unreasonable  time. 
Mr.  Wdton  had  to  admit  that  acoording  to  his 
argument  the  ship  need  not  have  sailed  till  December 
or  January,  and  that  the  risk  might  then  be  treated 
as  attaching,  subject  only  to  a  trifiing  alteration  in 
the  amount  of  the  premium.  On  this  point  also  the 
plaintiffiB'  case  fails,  and  judgment  will  therefore  be  for 
the  defendant. 

Judgment /or  the  defendant, 

Solidtors  for  the  plaintiffs.  Field,  Roeeoe,  d  Co,^  fat 
BateaonSy  Warr,  A  WirMhurit,  liverpooL 

Solicitors  for  the  defendant,  Thomae  Cw>per  &  Cb. 


9(A.U 


Putt  OouHOiL. 


>  *  ' 
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{From  the  Court  of  Apptal/or  Ontario,) 

Nov.  9 

BuBLksn)  AND  Others  v,  Eable  and  Othsbs.  (a.) 

Company — Directors — BesaJe  by  director  to  company — 
Dtttributum  of  profits — Inveetment  of  funds  — 
"  Staff.'' 

There  is  no  obligaiian  on  a  joint  stock  company  to 
diitributSf  whiisi  ii  eontintus  as  a  going  oonaern^  the 
whole  of  its  profits  amongst  its  shareholders.  Whai  sum 
thall  be  retained,  what  carried  to  the  credit  of  a  reserve 
fund,  or  appropriated  to  any  other  use  of  the  oompany 
are  matters  of  internal  manttgementf  which  the  snarc" 
holders  must  decide  for  themselves^  subfect  to  the  regnUa- 
tions  of  their  arfides  of  association  or  b^e-laws.  The 
investment  of  the  reeerve  fund  may  be  made  in  euch 
securities  as  the  directors^  subjeeit  to  the  powers  of  a 
general  meeting^  may  think  fit,  provided  they  do  not  by 
^peculation  or  otherwise  <&use  the  avihority  for  this 
purpose  inirwted  to  them. 

Should  a  director  purchase  property  solely  on  his  own 
hehalfand  afterwaras  sell  the  same  to  the  compiny  at  an 
increased  price,  he  will  not  be  liable  in  damages,  where  it 
is  not  shown  thai  he  did  not  make  a  full  disclosure,  or 
that  the  price  was  an  unfair  one. 

0roi8-ftppe«Ia  from  the  Court  of  Appeal  for 
Ontario,  wbich  were  consolidAted. 

Tti%  facta  are  yery  fully  set  out  in  their  lordships' 
jadgmeot. 

Blake,  K.C.,  and  B.  C.  Smith,  E.G.,  for  appollants. 

Haldane,  K.O.,  and  Chrysler,  K.C,  for  respondents. 

The  judgment  of  their  lordihips  (Lords  Hobhoxjse, 
Datsy,  and  Bobsbtsok,  and  Sir  Biohabd  Couoh) 
WS1  delivered  by 

Lord  Daysy. — ^The  appellants  and  respondents  in 
theie  tiro  appeals,  which  have  been  oonsolidatedy  are 
alike  shareholders  in  a  joint  stook  companv  called 
the  British  Ameiioan  Bank  Note  Ca  In  this  jndg- 
msDt  the  term  *'  appellants  "  will  mean  the  appellants 
in  the  first  and  prindpal  appeal  who  are  dmndants 
in  the  action,  and  *' respondents "  will  mean  the 
respondents  in  the  same  appeal  and  plaintiflb  in  the 
actum.  The  oompany  was  incorporated  by  letters 
patent  dated  the  16feh  of  June,  1866.  under  the  pro- 
visions of  an  Act  (27  &  28  Yict.  c.  23)  of  the  old 
province  of  Canada.'  Tbe  objects  for  which  the  com- 
pany was  formed  were  "  to  engrave  and  print  bank- 
notes, debentures,  bonds,  postage  and  bill  stamps, 
and  bills  of  exchange,  and  to  carry  on  all  otner 
branches  incidental  thereto."  The  cimital  of  the 
oompany  was  originally  100,000  dole,  divided  Into 
ihans  of  100  dols.  each,  Imt  was  subsequently  increased 
to  200,000  dole,,  of  which  170.000  dols.  only  has  been 
imad.  By  secAion  1  of  the  Act  provision  is  made  for 
the  iocorporation  by  letters  patent  of  joint  stock  com- 
panies, for  the  purpose  (tnfer  alia)  of  carrying  on  any 
kind  of  mannf  aotuxing  business,  and  by  section  5  it 
was  declared  that  every  company  incorporated  under 
the  authority  of  the  Act  shoula  be  subject  to  tiie 
general  proviaicms  set  out  in  sub-sections  1  to  34 
thereof.  Sub-section  7  so  far  as  material  is  as  follows : 
"7.  The  directors  of  the  company  shall  have  full 
power  in  all  things  to  administer  the  afEairs  of  the 
oompany,  and  may  make  or  cause  to  be  made  for  the 
oompany  any  description  of  contract  which  the  com- 
pany may  l^  law  enter  into  ;  and  may  from  time  to 

(a.)  Beported  by  G.  H.  Gbaftok,  Esq., 

at-Law. 


time  make  bye-laws  not  contrary  to  law,  to  regulate 
{inter  alia)  the  declaration  and  payment   of  divi- 
dends,  the   number   of    directors,    their    term    of 
service,   the  amount   of    their   stock  qualification, 
the  appointment,  functions,  duties  and  removal  of 
all  agents,  officers,  and  servants  of  the  oompany,  the 
security  to  be  given  by  them  to  the  oompany,  their 
remuneration  and  that  (if  any)  of  the  durectors,  the 
time  at  which   and  the  place  or  places  where  the 
annual  meetings  of  the  company  ahul  be  conducted." 
Toe   Act  contains  no  express  provisions  as  to  the 
formation  of  a  reserve  fund,  or  as  to  the  investment 
or  application  of  the  undivided  profits  of  the  com- 
pany.   Shortly  after  the  formation  of  the  oompany 
the  shareholders  made  a  number   of   bye-laws,  of 
whioh  the  foUowiog  are  material  for  the  purpose  of 
this  litigation :  *'  9.  The  shareholders  of  the  company 
may,  at  any  general  meeting  of  the  company,  vote 
and  award  to  the  directors  of  the  CDmpany   such 
compensation  as  they  may  think  proper.    10.  At  all 
meetinffs  of  the  company  every  shareholder  shall  bs 
entitled  to  as  many  votes  as  he  may  own  shares  in  the 
compcmy,  and  may  vote  by  proxy ;  but  no  shareholder 
shall  be  entitled  to  vote  unless  he  has  paid  all  calls  in 
respect  of  his  shares.    11.  The  directors  shall  have  the 
management  of  the    affairs  of  the   company,    the 
appointment,  control,  and  removal  of  all  tne  officers 
and  employees  of  the  company,  and  shall,  from  time  to 
time,  regulate  their  several  dutios  and  remuneration. 
12.  At  every  annual  general  meeting  the  directors  shall 
present  a  report  and  abstract  of  the  accounts  of  the  com- 
pany, a  condse  statement  of  their  affaira,  and  a  true  and 
succinct  statement  of  their  aasats  and  liabdlities ;  and, 
if  they  deem  fit,  shall  reoommend  the  declaration  of  a 
dirideod  of  so  much  per  cent,  on  tiie  stock  out  of  the 
earned  profits  of  the  company ;   and  in  the  interval 
between  the  annual  generid  meetings  of  the  company 
the  directors  may,  at  any  regular  meeting,  declare  a 
dividend,  whenever  an  actual  cash  balance  in  the  hands 
of  the  secretarv-treasurer  from  the  earned  profits  of 
the  company  shaU,  in  their  judgment,  warrant  the 
payment  of  such  dividend.     13.  Tite  directors  mav 
set  apart  any  portion  of  the  profits  for  a  reserve  fund, 
subject  to  uie  approval  of  a  general  meeting,  or  to 
the  appropriation  of  such  sum  by  audi  meeting  to 
any  other  purpose.      14.  The  number  of  directors 
shall  never  be  less  than  three,  nor  more  than  six. 
Every  new  board  of  directors,  as  soon  as  elected, 
shall     elect   a   president    and     a     vice-president; 
they  shakll  also  elect  the  president  or  vice-president, 
or  any  director,  to  be  at  the  same  time  manager, 
and    if     any     of     the    places    of    these    officers 
become  vacant,  they  may  be  filled    by  the  board 
electing  others  in  their  place.     16.  At  every  board 
meeting  three  directors  shall  constitute  a  quorum. 
The  president  shall  preside,  in  his  absence  the  vice- 
president,  and,    failing   both,  any    directcor.      The 
preudent  or  chairman,  as  a  director,  shall  have  one 
vote."    The  oompany  was  formed  by  tiie  union  of 
two  groups,  one  represented  by  the  appeJlant  Georffe 
B.  Borland  (who  is  hereafter  refrrrea  to  as  Burland), 
and  the  other  by  a  Mr.  Smillie  and  the  respondent 
Earle.      Mr.  SmilUe  was  the   first   president,  and 
Burland  and  the  respondent  Earle  were  first  directors. 
Mr.  Smillie  retired  from  the  company  in  1881,  and 
sold  his  shares.    Burland  from  time  to  time  increased 
his  holding,  and  at  the  date  of  the  commencement  of 
the  action  he  held  1,077  shares.    He  was  also  the 
president    and    manager   of    the   company.      The 
plaintiffi  and  respondents  hold  between  them  433 
shares.      The  respondent   Earle   continued  on   the 
board    of   directors    (with     two     short    intervals) 
until    the    year   1890,    when   he    resigned.      The 
reQKmdent  Mrs.  Cunningham  sues  as  ue  adminis- 
tratrix of  James  Cunningham,  deceased,   who  was 
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at  one  time  the  auditor,  and  from  1887  until  his  death 
in  1892  was  a  director  of  the  company.  The  respon- 
dent Thomas  J.  GHllelan  was  from  1892,  and  at  the 
commencement  of  the  action,  a  director  of  the 
company.  The  company's  business  has  been  extraor- 
dinarily successful.  Iq  some  years  it  has  paid  to  its 
shareholders  a  dividend  exceeding  100  per  cent.,  and 
the  average  of  the  dividends  paid  during  tiie  thirty 
years  of  its  existence  prior  to  the  commencement  of 
the  action  is  said  to  exceed  40  per  cent,  per  annum. 
In  addition  to  the  dividends  so  paid  the  company  has 
accumulated  undivided  profits  to  the  amount  at 
tiie  commencement  of  the  action  of  264,167  dols. 
This  sum  was  not  formally  carried  to  the  credit  of  a 
rest  or  reserve  fund,  but  stood  to  the  credit  of  the 
vroBt  aud  loss  account  of  the  company.  Shortly 
before  the  commencement  of  the  action  the  company 
lost  a  viduable  contract  with  the  Dominion  Govern- 
ment. The  result  was  a  serious  diminution  of  the 
profits  of  its  business.  The  action  was  commenced  by 
the  respondents  on  the  7th  of  December,  1897.  By 
their  amended  statement  of  oUwim  they  prayed  for  a 
declaration  that  the  accumulation  by  the  defeudants  of 
a  surplus  or  reserve  fund  was  lUtra  virest  and  for  an 
immediate  division  and  distribution  amongst  the 
shareholders  of  all  sums  of  money  accumulated  and 
retained  as  a  reserve  fund  over  and  above  the  authorized 
capital  stock  of  the  company  and  various  other  items 
of  relief. 

Their  lordbhips  will  confine  their  attention  to 
the  points  which  have  been  discussed  on  these 
appeals.  Tnese  are  (1)  the  formation  of  the  rest  or 
ie«erve  fund ;  (2)  the  investment  of  it ;  (3)  a  claim  by 
the  respondents  to  treat  Borland  as  a  trustee  of  the 
plant  and  material  of  a  certain  insolvent  company, 
called  the  Burland  Lithographic  Oo,  which  he 
purchased  at  a  sale  by  auction  and  resold  at  an 
enhanced*  price  to  this  company,  and  to  make  him 
acoount  to  the  company  accordingly  for  the  profit 
made  by  the  resale ;  (4)  a  question  as  to  certain  sums 
diawn  as  salaries  by  Butland  and  the  appellant  J.  H. 
Burland.  Ic  is  an  elementary  principle  of  the  law 
relating  to  joint  stock  companies  that  the  court  will 
not  interfere  with  the  internal  management  of 
companies  acting  within  their  powers,  and  in  fact  has 
no  jurisdiction  to  do  so.  Again,  it  is  dear  law  that 
in  order  to  redress  a  wrong  done  to  the  company,  or 
to  recover  moneys  or  damages  alleged  to  be  due  to 
the  company,  the  action  should  j^n^md  facie  be 
brought  by  the  company  itself.  These  cardinal 
TOinciples  are  laid  down  in  the  well-known  cases  of 
y^osa  V.  HarhoUle,  2  Hare,  461,  and  Mozley  ▼.  AUton,  1 
Ph.  790,  and  in  numerous  later  cases  which  it  is 
unnecesaary  to  cite.  But  an  exception  is  made  to  the 
second  rule,  where  the  persons  against  whom  the 
relief  is  sought  themselves  hold  and  control  the 
majority  of  the  shares  in  the  company,  and  will  not 
permit  an  action  to  be  brought  in  the  name  of  the 
company.  In  that  caie  the  courts  allow  the  share- 
holders complaining  to  bring  an  action  in  their  own 
names.  This,  however,  is  mere  matter  of  procedure 
in  order  to  give  a  remedy  for  a  wxoug  which  would 
otherwise  escape  redress,  and  it  is  obvious  that  in 
such  an  action  the  plaint  ifiis  cannot  have  a  larger 
righl^to  relief  than  the  company  itself  would  have 
if  it  were  plaintiff,  and  cannot  complain  of  acts 
which  are  valid  if  done  with  the  approval  of 
the  majority  of  the  shareholders  or  are  capable 
of  being  confirmed  by  the  majority.  The  cases 
in  which  the  minority  can  maintain  such  an 
action  are  therefore  confined  to  those  in  which  the 
acts  complained  of  are  of  a  fraudulent  character,  or 
beyond  the  powers  of  the  company.  A  fanuliar 
example  is  where  the  majority  are  endeavouriog 
directly  or  indirectly  to   appropriate  to  themselves 


money,  property,  or  advantages  whidh  belong  to 
the  company,  or  in  which  tne  other  sharehdden 
are  entitled  to  participate,  as  was  alleged  ia  the  cue 
of  Menier  v.  Hooper' b  Telegraph  Works,  22  W.  B.  396, 
L.  B.  9  Oh.  App.  360.  It  should  be  aided  that  no  men 
inform alitv  or  irregularity  which  cau  be  remedied  by 
the  majonty  wd.1  entitle  the  minority  to  sne  if  t£e 
act,  when  done  regularly,  would  be  within  the  powen 
of  the  company,  and  the  intention  of  the  majoritf  of 
the  shiureholders  is  clear.  This  may  be  illoBtrated  by 
the  judgment  of  Mellish,  L.J.,  in  Maedougall  t. 
Gardiner,  28  W.  B.  118,  1  Oh.  D.  13.  There  is  yet  a 
third  principle  which  is  important  for  the  deoiaonof 
this  case.  Unless  otherwise  provided  by  the  regula- 
tions of  the  company  a  shareholder  is  not  debarred 
from  voting  or  using  his  voting  power  to  cany 
a  resolution  by  the  circumstance  of  his  bamg 
a  particular  interest  in  the  subject-matter  of 
the  vote.  Tnis  is  shown  by  the  caae  before 
this  board  of  the  North- West  TraruportatioH  Oo, 
{Limited)  v.  BeaUy,  36  W.  R.  647,  12  App.  Gai.  589. 
In  that  case  the  resolution  of  a  general  meeting  to 
purchase  a  veasel  at  the  vendor's  prioe  was  held  to  be 
valid  notwithstanding  that  the  Tender  himself  held 
the  majority  of  the  sbares  in  the  company,  and  tiie 
resolution  was  carried  by  his  votes  against  tbe 
minority  who  complained.  If  these  elementtry  ood- 
siderations  are  borne  in  mind  the  solution  of  tiie 
principal  questions  arising  in  these  appeals  will  sot 
presebt  any  real  difficulty.  It  was  originally  mais- 
tained  by  the  plaintiflEs  that  article  13  of  tne  bys-lavi 
was  beyond  the  powers  of  the  company  or  (in  other 
words)  that  a  company  formed  by  letters  pateot 
under  the  Act  27  &  28  Yict.  o.  23  was  bound  to 
divide  all  its  profits  on  each  occasion  and  conld  not 
by  law  reserve  any  portion  thereof  either  to  meet 
contingencies,  or  for  future  division,  or  for  any  other 
purpose  of  a  reserve  fund.  The  Ohief  Jostuse  ^ 
tried  the  action  hdld  that  the  company  had  no  implied 
power  to  create  a  reserve  fund,  or,  "  least  of  all,"  to 
invest  a  reserve  fund  upon  securities ;  but  he  thoogU 
the  question  immaterial,  as  the  company  had  not,  i& 
his  opinion,  set  apart  or  appropriated  a  reierve  fond, 
and  he  held  that  the  whole  of  the  sum  to  the  credit 
of  profit  and  loss  ought  to  be  distributed  amongst  tlie 
shareholders.  But,  in  his  formal  judgment  or 
decree,  he  allowed  the  company  to  deduot  and  retam 
"  a  reasonable  sum  for  contmgenoies,  the  amoaut,  in 
case  the  parties  diff-red,  to  be  settled  by  the  Odd 
Justice."  In  the  Oourt  of  Appeal  it  was  held  that  it 
was  within  the  powers  of  the  company  to  set  apart  "a 
fair  and  reasonable  sum "  out  6i  the  profits  ai  a 
reserve  fund,  and  it  was  the  duty  of  the  direoton  to 
invest  it  in  a  proper  maimer.  But  the  learned  judges 
Seem  to  have  thought  that  the  company  had  not 
exercised  the  power  except  as  to  a  sum  of  44,022  doli>i 
and  the/  held  that  the  balance  in  question,  af6|r 
deducting  that  amount,  was  distributable  amoogitthe 
shartiholders.  In  their  formal  j  udgment  the  oonrt  io- 
eertt^d  a  saving  for  the  right  of  the  directors  and  ahare- 
holders  to  appropriate  out  of  future  profits  ^m 
further  reserve  fund  as  the  needs  of  the  company  nay 
properly  require." 

Tneir  loraships  are  not  aware  of  any  pzinoipl^ 
which  compels  a  joint  stock  company,  ^^J^' 
going  concern,  to  divide  the  whole  of  its  profit! 
amongst  its  shareholders.  Whether  the  wkKW 
or  any  part  should  be  divided,  or  what  portiuo 
should  be  divided  and  what  portion  retainsd,  are 
entirely  questions  of  internal  management  wtaxii  tta 
shareholders  must  decide  for  themselves,  and  the 
court  has  no  jurisdiction  to  control  or  review  tfacir 
decision,  or  to  say  what  is  a  <<  fair  "  or  **  reasonable 
sum  to  retain  undivided,  or  what  reserve  fnndflay 
be  **  properly  "  required*    And  it  makes  no  dtffwoe 
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wliether  the  undiyided  balaooe  ia  retained  to  the 
credit  of  profit  a^d  lo«8  account,  or  oanied  to  the 
credit  of  a  rest  o^  reeerre  fond,  or  appropriated  to 
any  oth^r  use  of  the  company.    These  are  qneetions 
for  the  sbareholdere    tp   decide    eubjeot    to    any 
reitriotioDS  or  diieotions  contained  in  the   articles 
cf  mooiation   or   bye-laws   of   the   company.    If 
the  oompsny  may  form  a  reserve  fund,  or  retain 
a  balanoe  of  undiTidfd  profits,  it  mnst  (it  would 
aeem]  have  power  to  inyest  the  moneys  so  retained, 
lbs  jonior  ooansel  for  the  respondents  contended 
t]ut  the  oompaoy,  io  the  absence  of  express  power 
to  inTsaty  oomd  employ  the  money  only  In  its  own 
kuioeBS.    Ihia  contention  has  no  support  eitiier  ia 
priDciple  or  authority,  and  if  it  were  sound  the  objects 
for  which  a  reserve  fond  is  needed  wonld  in  many 
oaeea  ha  defeated.    The  boainess  of  this  company 
tSbcda  a  oogent   initanoe.    In   order  to  obteon  a 
GoTemment  contract,  it  may  be  called  upon  to  make 
a  large  deposit  or  purchase  new  and  ezpenaive  plant. 
It  has  no  power  to  borrow,  and  if  it  had  no  rest  or 
KierYS  fond  it  would  have  no  funds  out  of  which  to 
make  the  necessary  expenditure.    Upon  what  securi- 
tiaa,  then,  may  the  company  invest  its  undivided 
profiti  or  reierve  fund  P    It  is  conceded  at  the  bar 
that  the  company  is  not  confined  to  such  investmeots 
ai  tmitees  are  authorized  to  make.    The  answer, 
therefore,  can  only  be  that  the  reserve  fund  may 
lawfoUy  he  invested  on  such  securities  as  the  directors 
fflay  seleet  subject  to  the  control  of  a  gencoral  meetlne. 
Ttieamnial  accounts  of  the  company  from  1873 onwards 
arfr  ia  evidence.  They  consist  of  a  profit  and  loss  aco  )unt 
and  a  baknce-sheet.    These  accounts  were  regularly 
plioed  before  the  general  meetmg.     The  balance- 
iheata  ehow  under  a  separate  heading  tiie  invest- 
ments from  time  to   time  hdd    by   ttie   company, 
oonaiatmg  for  the  most  part  of  bank    shares  and 
BKR-^sges.    It  IB  not  for  their  lordships  to  judge  of 
tha  pnpiiety  or  sufiioieocy  of  thnse  investments.    It 
Bi»7  have  been  expedient  for  business  reasons  for  the 
oompaoy  to  hold  an  interest  in  the  various  Canadian 
banka.    The  investments   when  made  reappear  in 
nhaequent  balance-sheets  and  seem  to  have  been  of  a 
pennaaent  character.    There  is,  therefore,  no  ground 
for  the  suggestion  that  the  directors  were  using  the 
iswrre   fund   for    the   purpose   of   trafficking     or 
speeolation  in  stocks  and  shares.      The  investments 
vrrs  wholly  or  for  the  most  part  made  in  the  name 
of  Boiland  alone.     This  was,   for  obvious  reasons, 
unwise  aod  imprudent,  but  it  must  have  been  witbin 
the  knowledge  of  the  respondent  Bsrle,  the  late  Mr. 
Oaimin^ham,  and  the  respondent  Gillelan,  and  no  com- 
print or  remoiiStrance  seems  to  have  been  made  until 
the  institution  of  the  present  suit.    Borland  is,  of 
ooaiie,  bound  to  aocount  for  all  the  moneys  of  the 
eoopany  which  have  come  t )  his  hands.    Ver jr  full 
Mooimts  are  directrd  by  the  judgment  of  the  Court  of 
appeal.    There  is  no  appeal  from  this  portion  of  the 
jndgnient,  and  the  acouuots  aud   inquiries  will  be 
pnsecnitei  accordingly.    Mr.    Haldane    asked    for 
nnie  iojoncUon  with  respect  to  these  matters,  but 
did  not  make  oLear  to  their  lordships  the  form  or 
atent  of  the  injunction  to  which  he  considered  that 
hia  cheats    were   entitled.    The   Court   of  Appeal 
granted  an  injunction  to  restrain  the  appellants  and 
the  company  from  employing  the  net  profits  and 
fnings  of  tlie  company  already  or  which  may  here- 
after be  earned  in  the  purchase  of  shares  of  the 
ttjiital  tUxkg  of  banks  or  other  companies,  and  from 
wg  any  portion  of  the  net  earnings  and  profits  for 
tt6  purpose  of  making  loans  to  persons  or  corpora- 
&n8,  and  also  an  injunction  to  restrain  the  appellant 
nnland    from    investing    in   his    own   name,    or 
**p6iiaDaUj  ooutroUing,**  any  portion  of  the  earuinfts 
ftmaoeys  of  the  oompany,  or  from  dealing  with  the 


same  otherwise  than  in  accordance  with  the  judgment. 
For  the  reasons  whioh  have  already  been  given,  it  is 
clear  that  so  sweeping  an  injunction  against  the 
directors  and  the  company  cannot  be  maintained. 
And  it  is  equally  dear  that  the  injunction  against 
Burland  cannot  be  mMutained.  It  is  not  ultra  vires 
for  the  company,  if  it  think  fit  to  do  so,  to  invest  in 
the  name  of  a  sole  trustee,  however  iooprndent  and 
undesirable  such  a  course  may  be.  Nor  cin  Burland, 
as  shareholder,  manager,  and  president  of  the  oompany, 
be  restrained  from  exercising  any  personal  control 
over  any  portion  of  the  company's  earnings,  in  whidi 
indeed  he  has  the  largest  interest.  If  it  appeared 
that  under  the  guise  of  investing  undivided  profits  or 
the  reserve  fund,  the  directors  were,  in  fact,  embark- 
ing the  moneys  of  the  comptny  in  speculative  trans- 
actions, or  otherwise  abusing;  the  powers  invested  in 
them  for  the  management  ofthe  company's  business,, 
different  considerations  would  of  course  arise.  But  it 
does  not  appear  to  their  lordships  that  the  investments 
of  the  surplus  profits  in  bank  shares  or  bonds  of  trad- 
ing companies  really  bears  that  character  or  was 
intended  to  be  or  was  otherwise  tnan  a  bond  fide 
exercise  of  the  powers  of  the  company  and  the  directors* 
The  next  matter  to  which  the  appeal  relates  is  the 
sale  to  the  company  by  Burland  of  the  lithomiphio 
plant,  &c.,  of  the  Burland  Lithographic  Co.  It 
appears  that  that  company  had  been  carrying  on 
business  in  Montreal,  and,  having  become  insolvent, 
was  wound  up  under  the  provisions  of  th9  Winding- 
up  Act.  Burland  was  interested  ia  the  company  as 
a  stockholder  and  a  creditor.  At  the  publio  sale  by 
the  liquidator  on  the  10th  of  May,  1892,  Burland  bid 
for  and  purchaied  all  the  assets  of  the  oomp'my  in 
four  lots.  The  price  paid  by  him  for  Lot  1  wai 
21,564  dole.,  and  he  shortly  afterwards  sold  the 
property  comprised  in  that  lot  to  the  aj^pellant 
company  for  60,000  dole.  The  property,  together 
with  some  other  plant  purchased  from  another 
company,  was  suMequently  sold  to  a  company 
formed  for  the  purpose  at  an  enhanced  price, 
payable  in  shares  which  were  distributed  as  a 
bonus  amongst  the  shareholders  of  the  company. 
In  these  circumstances  Burland  has  been  ordered 
to  pay  to  the  company  the  sum  of  38,486  dols., 
beii^  the  amount  of  the  profit  realiased  by  him  on 
the  resale.  Both  courts  nave  held  that  the  resale 
was  by  Burland's  advice  and  infiuence,  and  was 
made  without  disdosing  to  the  companv  the  price 
at  which  he  had  purchased.  It  was  also  held  in 
tiie  Court  of  Appeal  that  Burland  had  bought  the 
property  with  the  intention  and  for  the  purpose  of 
resting  it  to  the  company.  It  apx)ears  from  the 
evidence  of  the  respondent  Barle,  who  was  then  the 
next  largest  shareholder  to  Burland  and  a  director, 
that  he  was  pres^'ut  at  the  sale  and  knew  all  about 
the  transaction,  and  from  the  evidence  of  Qillelan 
that  he  knew  what  Burland  had  paid  **  very  shortly 
after."  There  was  evidence  of  two  witnesses,  Beinhoid 
and  Monk,  that  the  price  to  the  company  was  not 
unfair.  But  their  lordships  do  not  think  it  necessary 
to  pursue  these  topics  because  they  are  of  opinion  that 
the  relief  prayea  by  the  amended  statement  of 
claim  and  granted  ia  the  courts  below  is  altogether 
misconceive.  There  is  no  eridence  whatever  of 
any  commission  or  mandate  to  Burland  to  purchafe 
on  behalf  of  the  company  or  that  he  was  in  any 
sense  a  trustee  for  the  company  of  the  purchased 
property.  It  mav  be  that  he  had  an  intention 
m  his  own  mind  to  resell  it  to  the  company, 
but  It  was  an  intention  which  he  was  at  liberty  to 
carry  out  or  abandon  at  his  own  will.  It  may  be 
also  that  a  person  of  a  more  refined  self-respect 
and  a  more  generous  resard  for  the  company  of  wid<^ 
^  he  was  president  wopld  have  been  disposed  to  give 
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the  oompany  the  benefit  of  his  pnrohase.  But  their 
lordships  have  not  to  dedde  queitioDS  of  that 
oharaotfr.  The  sole  qaeition  in  whether  he  was 
under  any  legal  obligation  to  do  so.  Let  it  be 
assumed  that  ihe  oompany  or  the  dissentient  share- 
holders might  by  appropriate  proceedings  have  at  one 
time  obtained  a  decree  for  rescission  of  the  contract. 
But  that  is  not  the  relief  which  they  ask  or  could 
in  the  dicumstanoes  obtain  in  this  suit  The  case 
seems  to  their  lordships  to  be  exactly  that  put  by 
Lord  Oaims,  L.G.,  in  Erlanger  v.  New  Sombrero 
Phosphate  Co.,  27  W.  B.  65,  3  App.  Oas.  1218.  In 
that  case  the  bill  prayed  for  rescission  or»  alternatively , 
for  the  profit  made  by  Erlanger  and  his  syndicate  on 
the  resale  to  the  oompany.  Lord  Oaims  said:  "It 
may  well  be  that  the  prevailing  idea  in  their  mind 
was  not  to  retain  or  work  the  island  but  to  sell  it 
again  at  an  increase  of  price,  and  very  possiblv  to 
promote  or  get  up  a  oompany  to  purchase  the  island 
from  them ;  but  they  were,  as  it  seems  to  me,  after 
their  purchase  was  made  perfectly  free  to  do 
with  the  island  whatever  they  liked,  to  use 
it  as  they  liked,  and  to  sell  it  how  and  to  whom 
aad  for  what  price  they  liked.  The  part  of  the 
cate  of  the  respondents  which,  as  an  alternative, 
sought  to  make  the  appellants  account  for  the  profit 
which  they  made  on  the  resale  of  the  property  to  the 
respondents  on  an  allegation  that  the  appellants 
acted  in  a  fiduciary  position  af  the  time  they  made 
the  contract  of  the  30th  of  August,  1871,  is  not,  as  I 
think,  capable  of  being  supported,  and  this,  as  I 
understand,  was  the  view  of  all  the  judges  in  the 
courts  below."  Beference  may  also  be  made  to  the 
judgments  of  Pearson,  J.,  32  W.  B.  853,  26  Oh.  D. 
221,  and  Ootton  and  Fry,  L.JJ..  in  In  re  Gape  Breton 
Co.,  33  W.  B.  788,  29  Ch.  D.  795 ;  affirmed  suh,  nom. 
Cavendish  Bentinck  v.  Fenn,  36  W.  B.  641,  12  App. 
Oas.  652,  on  the  ground  that  there  was  no  e video  ce 
that  the  director  had  not  disclosed  his  interest  or  that 
the  purchase  price  was  above  value.  To  rescind  the 
sale  IS  one  thing,  bat  to  force  on  the  vendor  a  contract 
to  sell  at  another  price  is  a  totally  different  tUng. 

The  question  of  salaries  stands  in  this  wise.  Bur- 
land's  salary  as  manager  was  fixed  in  the  year 
1879  at  5,000  dols.  per  annum.  This  was  increased 
from  time  to  time  to  12,000  dols.  It  was  not 
disputed  that  he  is  entitled  to  draw  a  salary  of 
that  amount,  and  both  courts  have  so  held.  But 
in  addition  to  tiiis  fixed  salary  he  has  since  1888 
drawn  a  further  sum  of  large  amount  to  which  he 
claims  to  be  entitled  under  the  terms  of  a  resolution 
of  the  board  of  directors  of  the  24th  of  April,  1888. 
The  Ohief  Justice  held  that  the  title  to  this  increment 
as  well  as  to  the  fixed  salary  was  a  question  of 
internal  management,  and  dismissed  this  part  of  the 
respondents'  daim.  The  Oourt  of  Appeal  thought 
that  the  question  turned  on  the  true  construction  of 
the  resolution  referred  to,  and,  holding  that  Burland 
was  not  entitled  to  the  increment  under  the  terms 
of  the  resolution,  ordered  him  to  repay  the  amount 
thereof  drawn  by  him  sin  oe  the  date  of  the  resolu- 
tion. The  amount  which  he  is  directed  to  repay 
on  this  account  is  53,000  dols.  or  thereabouts.  ^ 
Their  lordships  agree  with  the  Oourt  of  Appeal 
that  Borland's  right  to  retain  this  sum  depends 
on  the  construction  of  the  resolution,  and  it  was 
so  put  by  his  coimsel,  Mr.  Blake.  The  resolution 
is  in  the  following  terms:  ''The  manager  read 
letters  from  Mr.  (Joodeve  and  Mr.  Boss  with  reference 
to  their  salaries  and  removal  to  Ottawa,  and,  having 
made  explanation  of  the  difficulties  arising  out  of 
neceesity  for  removal  to  Ottawa,  it  was  resolved  that 
the  manager  be  requested  to  make  the  best  arrange- 
ment he  can  with  reference  to  the  assistance  siven  the 
employees,  and  that  an  increase  of  scdary  oe  given  j 


the  staff  equal  to  5  per  cent,  on  the  ospitsl  stock  beM 
by  each  of  them  to  meet  all   diffioalties  incurred 
owing  to  such  removal."    The  first  observation  which 
arises  on  this  resolution  is  that  j^rtm^  fade  the  smonot 
of  stock  held  by  the  members  of  the  **  staff"  beinno 
relation  to  the  value  of  their  setvioes.    Bnt  it  mi 
not  contended  that  the  resolution  was  ultra  tftrei,  and 
Mr.     Blake    was    perha^    right    in    sajing  thst 
it   muft   be   looked   at  m  the  concrete,  and  tli&t 
the     directors    who     passed      it    probably  koev 
the  holding  of  the  members  of  the    '* staff"  sod 
how  it  would  work.      But  what  is  the  tffect  wid 
construotion    of    the    resolutiou  P      Who    are  the 
" employers "P    Who  are  the  "staff"?    Are  they 
the  same  or  a  diff*-rent  set  of  people  ?    And  is  thi 
maneger    a    member    of    the    "staff*'   within  the 
meaning  of  the  resolution  P     This  question  is  one  of 
considerable  difficulty.    Some,  but  having  r^ard  to 
Borland's  position  in  the  company,  not  much  weight 
is  to  be  given  to  the  company  having  acted  on  t&ii 
construction  for  ten  years  or  more*    On  the  whole 
their  lordships  are  not  prepared  to  differ  from  the 
Oourt  of  Ap^al  on  this  point.    In  the  drcumstanof i. 
they  think  tiiat  Burland  cannot  have  been  mtended 
to  be  iocludf  d  ia  the  "  staff."    At  best  the  resolntion 
ii  ambiguous,  and,  considering  Burland*8pisiti(xi,  it 
is  not  unfair  to  invoke   against  him  the  role  of 
construction     contra    proferentem^      He    wsi   the 
leading  man  in  these  transactions,    and  it  reated 
on  him  to  make  it  clear  that  a  resolution  noder 
which  he  claims  a  much  larger  benefit  than  anybody 
elie  should  carry  that  meaning  on  the  face  of  it 
The  same  question  arises  with  regard  to  the  appeUiot 
J.  H.  Burland,  though  in  his  case  the  sum  in  qnestioo 
is  not  so  large.    Ttie  last-namtd  appellant  was,  st 
the  date  of  the  resolution,  secretary  of  the  c^mpsny, 
and  there  does  not  seem  to  be  any  vaHd  reason  why 
he  should  not  be  included  in  the  "  staff."    There  i«, 
however,  a   further  point    with    regard  to  J.  H. 
Burland.    It  appears  that  be  ceased  to  hold  the  office 
of  secretary  in  1895,  when  he  was  appoiuted  fioe- 
president»  but,  in  the  resolution  appointing  him  to 
the   latter   office,  there  is  no  mention  of  salsiy. 
Therefore,  say  the  respondents,  he  is  not  entitled  ai 
vice-president  to  any  salary  or  to  the  increment  nods 
tbe  resolution  of  the  24th  of  April,  18S8.    There  u 
evidence  that  there  was  a  change  in  the  distiibatioD 
of  offices  in  1895,  and  that  J.  H.  Burland  oontiDoed 
to  do  the  same  class  of  work  as  he  had  done  ai 
secretary,  that  office  having  been  united  ¥rith  that  ot 
treasur<9r.    He  was  allowed  by  the  directors  to  ood- 
tinue  to  draw  his  former  salary  without  any  obserTa- 
tion  until  the  commencement  of  the  present  actK)o, 
aud  their  lordships  think  that  the  inference  may  taitij 
be  drawn  from  all  the  circumstances  of  the  case  that 
he  was  int*'nded  to  retain  his  salary,  although  t^ere 
was  a  shifting  of  the  offices. 

The  dispowd  of  the  costs  of  the  sM»tion  into'tM 
some  complication  and  difficulty  of  adjnstmeoti 
By  the  decree  of  the  Ohief  Joatioe,  the  defend- 
ants wfre  ordered  to  pay  to  the  paintiffs  their 
costs  of  the  action,  l^is  decree,  however,  «^ 
superseded  by  the  Court  of  Appe<J.  The  defendaoti 
have  now  succeeded  on  all  questions  relating  to  the 
accumulated  fund  and  as  to  the  sale  of  lithogiap^io 
plant.  On  the  other  hand  they  have  failsd  as  to 
Burland*s  salary,  and  succeeded  as  to  J.  H.  BorLsnd'i 
salary.  It  would  be  almost  impossiMe  to  do  jos^ 
by  a  strict  apportionment  of  the  ooats'of  the  aciflA 
up  to  triid,  and  to  endeavour  to  do  so  would  lead  to 
certain  inconvenience  and  consequent  expense  u 
taxation.  On  the  consideration  of  all  the  oiroBffi* 
stances,  their  lordships  think  that  justioe  will  ^^ 
by  (1)  discharging  all  orders  as  to  ooets  made  in  vn 
courts  below ;  (2;  directing  the  plaintifb  to  pi^^ 
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the  defendants  two-thirds  of  their  ooftts  of  the  aetion 
up  to  and  indadtng  the  trial ;  (3)  directiog  the  defen- 
dants to  pay  to  the  plaintiffs  two-thirds  of  theoosts  of 
the  plaintiffii'  appeal  to  the  Oonrt  of  Appeal,  whidh 
rightly  succeeded  as  to  Borland,  but  ongnt  to  have 
failed  as  to  J.  H.  Bnrland,  and  the  plaiotiffii  to  pay 
the  defendants  two-thirds  of  the  costs  of  the  defend- 
ants* appeal  to  the  Oonrfc  of  Appeal,  which  ought  to 
have  sucoecded  except  as  to  the  directioss  for  Borland 
accounting.  The  oi^er  of  the  Court  of  Appeal  as  to 
subsequent  costs  will  stand.  Their  loodsnips  will 
humbly  advise  his  Majesty  that  the  order  of  the 
Court  of  Appeal  be  Tsried  in  the  manner  above 
stated  as  to  substance  and  costs.  The  respondents  in 
the  principal  appeal  wiU  pay  to  the  appeUanti  two- 
thirds  of  their  costs  of  that  appeal,  ana  the  appel- 
lants will  pay  to  the  respondeat  one- third  of  their 
costs  of  the  same  appeal.  The  costs  of  the  cross- 
appeal  will  be  paid  by  the  appellants  therein.  In 
the  court  below  the  greater  part  of  the  plaintiffs' 
oosts  up  to  trial  and  the  costs  of  the  defendants' 
appeal  were  ordered  to  be  paid  out  of  the  aocumu- 
latBd  fund.  If  the  parties  agree,  their  lordships 
think  it  would  be  a  proper  case  in  which  to  make 
that  order  as  to  all  the  costs  in  the  codrts  below,  and 
of  the  principal  appeal  to  this  board. 

Solicitors  for  the  appellants,  Ingle,  Holmes,  &  Son$* 

Solidton  for  the  respondents,  Harrison  A  Powell. 


Jan.  23. 


Otourt  of  AyyeaU 

From  Chan.  Div.  \ 

(Yaughan  Williams,  Stirling,  [ 

and  Cozens-Hardy,  L.JJ.)    J 

In  re  ScHMABB.  (a.) 

Practice — Costs — Land  compuhorily  acquired — Payment 
into  court — Default  of  vendor — Petition  for  payment 
out — Jurisdiction  of  court —Lands  Clauses  Gonsoli- 
daiion  Act,  1845  (8  <fc  9  Vict.  c.  18),  s.  SO  Supreme 
Court  of  Judicature  Act,  1890  (53  di  54  Vict.  e.  44), 
s  5. 

The  mere  cibsence  of  jurisdiction  in  the  court  to  confer 
costs  under  a  particular  statute  does  not  amount  to  an 
earpress  prohibition  by  the  Legislature  so  cuto  deprive  the 
court  of  the  discretion  as  to  costs  conferred  by  section  5  of 
the  Supreme  Court  of  Judicature  Act,  1890.  The  Lands 
Clauses  Consolidation  Act,  1845,  s,  80,  provides  that  the 
costs  of  all  proceedings  for  the  payment  out  of  court  of 
the  purchase-mtmey  of  lands  compuhorily  acquired  shall 
be  borne  by  the  promoters  of  the  undertaking,  except 
where  the  payment  into  court  has  been  rendered  necessary 
by  the  wilfm  default  of  the  vendor. 

Held,  that  the  court  hcu  jurisdiction  to  order  the  costs 
of  a  petition  for  payment  out  presented  by  the  incum^ 
braneers  of  a  vendor,  who  had  neglected  to  make  a  good 
tiUe^  to  bs  paid  by  the  promoters  of  the  undertaking. 

This  was  an  appeal  by  the  London  County  Council 
against  an  order  of  Byrne,  J. 

Heinrioh  Schmarr  was  the  owner  of  certain  lesse- 
hold  houses  in  Boziers-court,  TotteDham-oourt-road, 
which  were  required  by  the  London  County  Council 
for  improvements  under  their  statutory  powers. 

In  July,  1899,  the  couocU  served  on  (^marr  notice 
to  treat,  and  the  sum  of  £1,000  was  assessed  as  com- 
pensation for  the  houses.    The  council  paid  the  money 

(a.)  Beported  by  J.  I.  SnBLDra,  Esq.,  Barrister- 

at-Law. 


into  court  under  the  provisions  of  section  76  of  the 
Lands  Clauses  Consolidation  Act,  1845,  on  the  ground 
of  the  wilful  neglect  of  Schmarr  to  make  out  a  title  to 
the  property.  There  were  certain  incumbrances  on 
the  interest  of  Schmarr  in  the  property  and  on  the 
compensation  money.  One  of  the  incumbrancers 
presented  a  petition  for  payment  of  the  money  out 
of  court  and  other  incumbrancers  were  made 
respondents. 

fiyme,  J.,  made  the  order  for  payment  out,  and 
directed  the  council  to  pay  the  costs  of  the  petitioner 
and  of  the  respondents. 

The  council  appealed. 

Section  80  of  tbe  Lands  Clauses  Consolidation  Act 
provides :  "  In  all  cases  of  moneys  deposited  in  the 
E>ank  under  the  provisions  of  this  or  the  special  Act, 
m  an  Act  incorporated  therewith,  except  where  such 
moneys  shall  have  been  so  deposited  by  reason  of  the 
wUfnl  refusal  of  any  party  entitled  thereto  to  receive 
the  same,  or  to  convey  or  release  the  lands  in  req>ect 
whereof  Uie  seme  ahall  be  payable,  or  by  reason  of 
the  wilful  neglect  of  any  party  to  make  out  a  good 
tiUe  to  the  land  required,  it  shtll  be  lawful  for  the 
court  to  order  the  coats  of  the  following  matters, 
including  therein  all  reasonable  charges  and  expenses 
incident  thereto,  to  be  paid  by  the  promoters  of  the 
undertaking,  (tiiat  is  to  say)  the  costs  of  .  •  • 
obtaining  the  proper  orders  for  •  •  .  the  pay- 
ment out  of  court  of  the  principal  of  such  moneys 
.    •    •    and  of  all  proceedings  relating  thereto." 

F,  Thompson,  for  the  London  County  CoondL 

Sheldon^  Conibe,  Edward  Ford,  and  8iUs,  for  the 
incumbrancers. 

Yauqean  Williamb,  L.  J. — ^The  appellant  has  not 
been  able  to  fpt  over  the  difficulty  based  upon  section 
5  of  the  Judicature  Act  of  1890.  That  section  says : 
'*  Sabject  to  the  Supreme  Court  of  Judicature  Acts, 
and  the  rules  of  court  made  thereunder,  and  to  the 
express  provisions  of  any  statute,  whether  passed 
before  or  after  the  commencement  of  this  Act,  the 
costs  of  and  incident  to  all  proceediog«in  the  Sapreme 
Court,  including  the  admmistration  of  estates  and 
trusts,  shall  be  in  the  discretion  of  the  court  or  judge, 
and  the  court  or  judse  shall  have  foil  power  to 
determine  by  whom  and  to  what  extent  such  oosts  are 
to  be  paid.*'  Now,  it  was  not,  and  it  could  not 
properly  have  been,  argued  but  that  these  costs  are 
covered  by  that  section,  unless  they  are  excluded  by 
the  words  "  subject  to  tJie  express  provisions  of  anv 
statute."  Inoraer  to  make  anythmgof  that  point, 
it  is  really  necessary  to  say  that  the  effect  of  section 
80  is  that  costs  in  circumstances  like  those  in  the 
present  case— that  is,  drcamstanoes  covered  by  the 
exception  in  section  80 — shall  not  be  paid.  It  does 
not  seem  to  me  that  that  section  does  anytliiog  of  tbe 
sort.  It  is  true  that  under  section  80  costs  were  only 
given  in  cases  other  than  those  which  were  excepted 
by  that  section.  Now  comes  this  Act  of  Parliament 
which  places  those  excepted  costs,  in  my  mind,  in  the 
discretion  of  the  court  or  judge.  We  should  have  no 
power  to  intcurfere  with  the  diicretion  of  Byrne,  J., 
here,  and  even  if  we  had  the  power  I  do  not  see  the 
slightest  reason  why  we  should  do  so. 

Stiblino,  L.  J.— I  am  of  the  same  opinion.  In  this 
case  I  assume  that  the  purchase-money  has  been  paid 
into  court  by  the  London  County  Council  under  clause 
76  of  the  Lands  Clauses  Act,  by  reason  of  the  wilful 
neglect  of  Schmarr,  the  owner  and  vendor  of  the 
property  represented  by  the  money,  to  make  out  a 
good  title  to  the  lands.  The  question  does  not  here 
arise  as  to  any  costs  payable  to  Schmarr.  What  has 
happened  is  this,  t£at  he,  having  incumbered  the 
purchase  money,  and,  to  some  extoit,  also,  the  land, 
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a  petition  has  bean  preaented  by  one  of  those  inonm- 
branoers  for  payment  out  of  the  fund  which  ia  now  in 
obnrt,  and  it  is  said  that  there  is  no  jurisdiction  in 
the  court  to  make  an  order  with  reference  to  the  costs 
of  the  petition.     Now  it  was  contended  that  such  a 
case  does  not  fall  within  section  80  of  the  Luids  Glauses 
Act,  and  not  having  heard  the  full  argument  to  the 
contrary,  as  at  present  advised  I  agree  with  Hiat  argu- 
ment. Section  80  applies  to  all  cases  of  moneys  deposited 
in  the  bank  where  such  moneys  have  been  so  deposited, 
amongst  other  reasons,  by  reason  of  the  wilf  al  neglect 
of  any  parly  to  make  a  good  title  to  the  land  acquired, 
which  is  this  case.    T  therefore  assume  that  the  court 
has  no  jurisdiction  under  section  80  to  make  an  order 
dealing  with  the  costs  of  this  petition.    But  then  by 
the  Judicature  Act  of  1890,  s.  5,  it  is  enacted  that 
"subject  to  the  Supreme  Court  of  Judicature  Acts 
and  the  rules  of  court  made  thereunder,  and  to  the 
express  provisions  of  any  statute,  whether  passed 
before  or  after  the  commencement  of  this  Act,  the 
costs   of   and   inddoit  to   all   proceedings  in  the 
Supreme   Court,    including    the   administration   of 
estates  and  trusts,  shall    oe   in   the   discretion   of 
the  court  or  judge,"  and  it  has  been  held  in  In 
re  Fisher,  42  W.  B.  241,  [1894]  1  Ch.  450,  that  this 
section  applies  to  the  costs  of  a  petition  presented 
undor  any  of  those  old  statutes  which  contain  no 
provision  as  to  payment  of  costs,  in  which  case  it  has 
been  held  by  a  long  series  of  decisions  in  the  Court  of 
Chanoery  that  costs  could  not  be  awarded  by  the 
court  to  the  petitioners.    Now  in  order  to  escape  from 
that  decision  it  is  said  that  there   is   an   express 
provision  in  the  Lands  Clauses  Act  which  deals  with 
this  matter,  and  that  section  80,  upon  the  true  con- 
struction of  it,  not  only  excepts  nom  the  operation 
of   that   section    the  case  which  has  occurred  here 
but   prohibits   the   court   from  giving   costs   in   a 
case  like  this.     I  fail  to  see  tluLt  that  is  to.      It 
seems  to  me  that  all  that  was  done  by  section  80 
was  to  abstain  from  conferring  any  jurisdiction  in  a 
case  of  this  sort,  but  it  does  not  amount  to  a  legisla- 
tive prohibition  tliat  in  no  drcumstatices  are  any 
costs  whatever  to  be  given.  As  regards  this  particular 
case  it  does  seem  to  me  that  it  would  occasion  very 
great  hardship  indeed  if  the  court  had  no  jorisdiction 
to  deal  with  the  costs  of  such  a  x)etition  as  this, 
because  it  is  obvious — and  this  was  the  view  taken  by 
the  learned  judge  in  the  court  below,  as  I  understand 
— ^that  owing  to  the  state  of  the  title  to  the  purchase- 
money  it  would  have  been  necessary  for  the  protection 
of   the   London   County  Councnl  that   those  funds 
should  come  into  court.    Now  although  the  vendor 
has    been    in     default,    yet    there    has   heea   no 
default  on  the  part  of   any  of  the  inoumbrancerj 
that  we  have   heard  of.     The  money   cannot   be 
got  out  of  court  without  the  presentation  of  a  petition, 
and  it  does  seem  to  me  that  if  the  court  had  no  juris- 
diction to  make  an  order  with  respect  to  such  a  case 
as  this  there  was  a  defect  in  the  authority  of  the 
court.    I  think  that  section  6  of  the  Jadicature  Act, 
1890.  was  meant  to  apply  a  remedy  to  sudi  a  defect, 
and  that  this  case  falls  entirely  within  the  scope  of  it, 
and  therefore  that  Byrne,  J.,  had  jurisdiction  to  make 
this  order  with  reference  to  the  costs,  and  we  have  no 
power  to  disturb  his  order. 

Cozkns-Ha.kdy,  LJ. — I  agree.  I  adopt  for  the 
present  purpose—although  it  would  not  be  right 
finally  to  df  cide  that— Mr.  Thompson's  argument  that 
section  80  has  no  application  to  this  case.  Section  80. 
of  course,  deals  with  much  more  than  the  costs  of 
the  proceedings  in  court,  it  includes  the  costs  of  the 
conveyance,  t£e  costs  of  the  purchase,  and  contains  a 
number  of  other  thiogs  beyond  and  outside  altogether 
the  costs  of  the  proceedings  in  court.    I  assume  that 


he  is  right,  and  that  the  London  County  Gouoail  ii 
not  liame  to  pay  anythiog  under  and  by  virtae  of 
section  80,  but  still,  is  there  or  is  there  not  snj 
expie'S  provition  which  prevents  the  ooart 
from  possessing  the  discretion  which  is  in  terois 
given  to  it  by  section  5  of  the  Act  of  1890.  I 
uink  not.  I  think  that  the  language  in  the  Gout 
of  Appeal  in  In  re  Fisher  clearly  shows  that  in  a  cue 
case  like  this,  which  is  outiide  section  80  ex  Aypo^t, 
the  court,  alUiough  it  could  not  give  the  costs  of  the 
reinvestment  in  land,  ha«  full  power  to  give  the  oosti 
of  any  proceedings  in  court,  and  the  only  order 
as  to  costs  which  Byrne,  J.,  has  made  is  as  to  the 
costs  of  the  proceedings  in  court,  and  he  does  not  pro- 
fess to  have  given  any  other.  I  think  even  if  we  had 
power  to  interfere  with  his  discretion  I  should  not  feel 
disposed  to  do  it. 

Appeal  dismissed. 

Solicitors,   W.  A.    Blaxland;    StUenuin  A  Neak; 
G,  Code;  Walter  Thompson. 


From  P.  D.  &  A.  Div.       ) 

(Collins,  M.B.,  and  Stirling  > 

and  Mathei7,  L.JJ.)        j 


Deo.  16. 


The  WnrKFiBLD  (a.) 


Bailment — Loss  of  chattel  owing  to  negligence  o/strmger 
— Action  by  bailee — Bailee  not  liable  to  bailor. 

The  bailee  of  a  chattel,  who  is  under  no  liahHUj/  M 
respect  thereof  to  the  bailor,  can  maintain  an  adm 
against  a  stranger  by  whose  negligence  the  chcM  hu 
been  lost  or  injured,  and  he  is  entitled  to  recover  (he  fuU 
value  of  the  chattel  in  the  one  case,  or  the  whole  ammt 
of  the  damage  in  the  other. 

The  bailee,  having  recovered  the  full  amount  of  tk 
damages,  must  account  to  tJie  bailor  for  his  proporiim 
thereof;  and  the  wrongdoer,  having  paid  those  damaga 
to  the  bailee,  has  an  answer  to  any  action  by  the  bailor, 

Olaridgev.  South  Staffordshire  Tramway  Oa,  [1892] 
1  Q.  B.  422,  40  W.  B.  Dig.  11,  overruled. 


Appeal  from  the  judgment  of  the  President  of  the 
Probate,  Divorce,  and  Admiralty  Division  (Sir  Frandi 
Jeune). 

The  daim  was  by  the  Postmaster-Genenl  to 
recover  the  value  of  restored  letters  and  pttoeb, 
whidii  were  lost  while  bemg  carried  on  the  s^eaaisbip 
Meanoan  from  Soutii  Africa  to  England.  While  oo 
the  voyage  TJie  Mexican  came  into  ooUision  with  thi 
steamship  Winkfield,  and  was  sunk,  and  her  maili 
were  lost.  The  owners  of  The  Winkfield  admitted  that 
their  vessel  was  partly  to  blame  for  the  oollisioii,  sod 
obtained  a  decree  limiting  their  liability  on  p«ymeot 
into  court  of  £32,514  17s.  lOd.  The  Postmastv- 
Ghaneral  claimed  on  the  futd  on  behalf  of  hiaiself  sod 
the  Pofttmasters-Gbneral  of  Cape  C>ilony  and  Kstal 
for  the  value  of  registered  letters  and  paroels  carried 
on  board  The  Mexican,  This  claim,  so  far  as  it 
represented  claims  made  by  the  owners  of  the  regit- 
tered  letters  and  parcels,  was  allowed  by  the  registnr, 
but  it  was  rejected  so  far  as  no  tudi  daim  by  the 
owners  had  been  made. 

Sir  Francis  Jeune,  following  the  dedsiou  in  Clarid» 
V.  South  Staffordshire  Tramway  Co.,  [1892]  1  Q.  B. 
422.  40  W.  B.  Dig.  11,  held  that  the  Poatmaster- 
General  could  not  recover  on  the  ground  tbat  he,  •• 
bailee,  was  not  liable  over  to  his  biulors. 

The  Postmaster-litoeral  appealed. 

(a.)  Beported  by  W.  F.  Basbt,  Esq.,  Barrister- 
Law. 
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Sir  BoberiF%filay^A,G.,  and^  B,  D.  Adand,  for  the 
PoetmaBter-OenerU.— In  Claridgev.  South  Staffordshire 
Tramway  Co.,  it  was  held  that  the  bailee  of  a  chattel, 
beiDg  noder  no  liability  to  his  bailor  for  injury  to  the 
ohattel  bailed,  oonld  not  recover  against  the  person 
by  whose  negligence  the  chattel  was  injured.  Tuat 
decAsioQ  was  wrong,  and  ought  to  be  overruled.  In 
Meux  ▼.  Oreai  Eastern  Bailway  Go,,  43  W.  B  680, 
[1895]  2  Q.  B.  387,  A.  L.  Smith,  L.J.,  said 
thftt  that  case  might  at  tome  future  time 
require  fnither  consideration.  The  present  case  is 
really  ui  appeal  against  the  decision  in  Olaridge^s  ease. 
Am  against  a  wrongdoer  tue  person  in  possession  of  a 
chftttel  has  a  ri^ht  to  recover  either  the  chattel  itself 
or  damages  for  its  loss.  A  bailee  in  possession  owes  a 
duty  to  the  bailor  to  preserve  the  chattel  bailed,  and 
it  is  his  duty  to  take  proceedings  to  recover  it,  Why 
should  he  not  also  have  an  action  to  recover  the  value 
of  the  chattel  lost  or  damages  far  injury  to  it? 
Iiegal  prooeedings  are  merely  a  mode  of  regaining 
possession  of  the  chattel  or  recovering  its  value.  The 
doctrine  thata  bailee  can  only  recoverif  heischargeabla 
over  to  his  baUor  is  unsound  in  principle.  As  between 
bailor  and  baflee  the  party  suing  can  only  recover  the 
value  of  hisinterest.  Asagainstastrangerthebaileecan 
recover  the  chattel  or  its  full  value,  possession  giving 
bim  the  right  to  sue.  This  rule  avoids  multiplicity 
of  actions.  Claridge's  case  was  founded  upon  a 
misconception  of  what  was  said  in  Eeydon  and  Smithes 
case,  13  Bep.  67,  at  p.  69.  The  words  used  there, 
"  because  that  he  is  chargeable  over,"  do  not  mean 
that  the  bailee  can  only  sue  when  he  is  liable  over  to 
bis  bailor.  They  mean  that  the  bailee  was  the  only 
person  who  could  sue,  and  that  when  he  recovered  he 
was  liable  to  account  to  the  bailor.  The  wrongdoer, 
having  paid  full  damages,  was  not  liable  to  the 
baUor. 

They  referred  to  Holmes'  Lectures  on  the 
Common  Law,  pp.  166,  168,  178,  180;  Pollock  and 
Mattland's  History  of  the  Common  Law,  vol.  2,  pp. 
169.  170 ;  Sutton  v.  Suck,  2  Taunt.  302 ;  MaHini  v. 
C0U9,  1  M.  &  S.-l.  140 ;  LyU  v.  Barker,  5  Binn.  U.  S. 
Bep.  457  ;  Booth  v.  WHson,  1  B  &  Aid.  59;  BurUm  v. 
Hughes,  2  Bipg.  173;  Moore  v.  Bobinson  2  B.  ft  Ad. 
817 ;  Ntcolls  v.  Bast.rd,  2  Gr.  M.  &  B.  659  ;  White  v. 
Webh,  15  Oonu.  Bep.  302 ;  Brierly  v.  Kendall,  17  Q.  B. 
937  ;  Jeffries  v.  Great  Western  Railway  Co.,  4  W.  B 
201,  5  B.  &  B.  802 ;  Waters  v.  Monarch  Life  Assurance 
Co.,  4  W.  B.  245,  5  E  A  B.  870;  London  and  No^th- 
Western  Bailway  Co.  v.  Olyn,  7  W.  B.  238.  !£.&£. 
652;  Turner  v.  Hardcastle,  11  G.  B.  N.  S.  683,  10 
W.  B.  O.  L.  Dig.  8 ;  Sxoire  v.  Leach,  13  W.  B.  385,  18 
0.  B.  N.  8.  479. 

Pickford,  K  G„  and    Lauriston,  Batten,    for  other 

claimants  on  the  fund. — The  Postmaster  was  not  in 

poeaeesion  of  the  letters  and  parcels,  and  therefore 

cannot  claim.     Trey  were  in  the  possession  of  the 

owners  of  The  Mexican  at  the  time  of  the  loss.      The 

Poertmaster-Gkneral  was  merely  a  forwarding  agent. 

He  cannot  therefore  daim.     Secondly,  the  liibiHty  of 

the  bailee  to  the  bailor  is  the  tost  of  the  right  of  the 

bailee  to  recover  against  a  wrongdoer.      There  are 

many  statements  in  the  Year  Books  which  put  the 

f  oundatioB  of  the  right  of  action  on  the  liability  of 

the    bailee   to    account    to    the     biulor    for     the 

chattel    baOed — that    is,    to    return    the    chattel 

to  the  bailor:    see  11  Hen.  4.  pp.  23,  24,  pi.  46; 

9   Bdw.   4,  p.  34,  pi.  9 ;    3  Hen.  7,  p.  4,  pi.  16 ; 

20  Hen.  7,  p.  1,  pL  1 ;    21  Hen.  7,  p.   15,  pi.  23; 

see  also  per  Lord  EUenborough  in  Itooth  v.  Wilson. 

In  an  action  of  treepass  the  measure  of  damage's  is 

the  bailee's  loss.    It  might  be  that  in  cases  of  con- 

vernon,  where  the  wrongdoer  has  taken  the  chattel 

oat  of  the  possession  of  the  bailee,  the  latter  may 


recover  the  full  value.  There  are  dicta  in  the  cases 
to  that  e£ESBct.  That  does  not  apply  to  the  case  of  au 
injury  to  a  chattel  in  the  possession  of  the  bailee.  In 
such  a  case  there  ns  no  authority  to  show  that  a 
bailee  can  recover  damages  for  a  loss  which  he  has 
not  sustained.  None  of  the  oases  cited  are  authorities 
t>  that  effect.  Payment  of  the  full  amount  of  the 
damages  to  the  bailee  would  be  no  answer  to  Im 
action  by  the  bailor  against  the  wrongdoer.  The 
wrongdoer  may  set  up  the  jus  tertii,  or  give  in 
evidence  the  interest  of  the  bailor,  in  mitigation  of 
damages :  Dockwray  v.  Dickenson,  Skin.  640 ;  Addison 
V.  Overend,  6  T.  B.  766;  Sedgworth  v.  Overend,  7 
T.  B.  279 ;  Mayne  on  Damages  (5th  ed.),  p.  395.  The 
decision  in  Claridge*s  case  was  therefore  right. 

Sir  Bohert  Finlay,  A.Q.,  replied. 

Scrutton,  K^C.^  for  the  owners  of  The  Mexdan  and 

C.  Head,  for  the  owners  of  TJie  Winkfidd^  took  no 
part  in  the  argument. 

Cur.  adv.  wU. 

Deo.  16.— GoLLiNS,  M.B  ,  read  the  following  judg- 
ment :  This  is  an  appeal  from  the  order  of  Sir  Francis 
Jeune  dismissing  a  motion  made  on  behalf  of  the 
Postmaster- General  in  the  case  of  The  Winkfield. 
The  question  arises  out  of  a  collision  which  occuned 
on  the  5th  of  April,  1900,  between  the  steamship 
MeoBioan  and  the  steamship  Winkfield,  and  whicn 
resulted  in  the  loss  of  the  former  with  a  portion  of 
the  mails  which  she  was  carrying  at  the  tune.  The 
owners  of  *  The  Winkfield  under  a  decree  limiting 
liability  to  £32,514  17s.  lOd.  paid  that  amount  into 
court,  and  the  claim  in  question  was  one  by  the  Post- 
master-G^eneral  on  behalf  of  himself  and  l^e  Post- 
masters-General of  Gape  Golonv  and  Natal  to  recover 
out  of  that  sum  the  value  of  letters,  parcels,  &c«,  in 
his  custody  as  bailee  and  lost  on  bosfd  The  Meonoan» 
The  case  was  dealt  with  by  all  parties  in  the  court 
below  as  a  claim  by  a  bailee  who  was  under  no 
Uabilitjr  to  his  bailor  for  the  loss  in  question,  as  to 
which  it  was  admitted  that  the  authority  of  Claridge 
V.  South  Staffordshire  Tramway  Co,  was  condusive, 
and  the  President  accordingly,  without  argument  and 
in  deference  to  that  authority,  dismissed  the  claim. 
Tne  Postmaster-General  now  appeals. 

Tne  question  for  decision,  therefore,  is  whether 
Claridgts  case  was  well  decided.  I  emphasize  this 
because  it  disposes  of  a  point  which  was  faintly 
suggested  by  the  respondente,  and  which,  if  good, 
womd  distinguish  Claridge*s  cos^— namely,  that  the 
applicant  was  not  himself  in  actual  occupation  of  the 
thitigs  bailed  at  the  time  of  the  loss.  This  point  was 
not  taken  below,  and  having  regard  to  tne  course 
fuilowed  by  all  parties  on  the  hearing  of  the  motion, 
I  think  it  is  not  open  to  the  respondente  to  make  it 
now,  and  I  therefore  deal  with  the  case  upon  the 
footing  upon  which  it  was  dealt  on  the  motion — 
namely,  tnat  it  is  covered  by  Claridgt^s  case.  I 
aisume,  therefore,  that  the  subject-matter  of  the 
bailment  was  in  the  custody  of  the  Postmaster- 
Goieral  as  bailee  at  the  time  of  the  accident.  For 
the  reasons  which  I  am  about  to  steto  I  am  of  opinion 
that  Claridge*s  case  was  wrongly  decided,  and  tiut  the 
law  is  that  in  an  action  against  a  stranger  for  loss  of 
goods  caused  by  his  negligence,  the  bailee  in  posses- 
sion can  recover  the  value  of  the  goods,  although  he 
would  have  had  a  good  answer  to  an  action  by  the 
bailor  for  damages  for  the  loss  of  the  thing  bailed. 
It  seems  to  me  that  the  position,  that  possession 
is  good  against  a  wrongdoer  and  that  the  latter 
cannot  set  up  theytM  tertii  unless  he  claims  under  it, 
is  well  estoblished  in  our  law,  and  really  concludes 
this  case  against  the  respondents.  As  I  shall  show 
pres<  ntly,  a  long  series  of  authorities  esteblishes  thM 
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in  aotions  of  trover  and  trespass  at  the  suit  of  a 
posaessor.    And   the  principle   being   the   same,  it 
follows  that  he  can  equally  recover  the  whole  yalne  of 
the  goods  in  an  action  on  the  case  for  their  lo8« 
through  the  tortious  conduct  of  the  defendant.    I 
thiuk  it  involves  this  also,  that  the  wron^oer  who  is 
not  defending  under  the  titJe  of  the  bailor  is  quite 
unconcerned  with  what  the  rights  are  between  the 
bailor  and  bailee,  and  must  treat  the  possessor  as  the 
owner  of  the  goods  for  all  purposes  quite  irrespective 
of  the  rights  and  obligations  as  between  him  and  the 
bailor.    I  think  this  position  is  well  established  in  our 
law,  although  it  may  be  that  reasons  for  its  existence 
have  been  given  in  some  of  the  cases  which  are  not 
quite  satisfactory.    I  thiuk  also  that  the  obligation  of 
the  bailee  to  the  bailor  to  account  for  what  he  has 
received  in  respect  of  the  destruction  or  conversion  of 
the  thing  bail^  has  been  admitted  so  often  in  decided 
cases  that  it  cannot  now  be  questioned ;  and,  further^ 
I  think  it  can  be  shown  that  the  risht  of  the  bailee 
to  recover  csnuot  be  rested  on   tibe   ground   sug- 
gested in  some  of  the  cases — ^namely,  that  he  was 
liable  over  to  the  bailor  for  the  loss  of   the  goods 
converted  or  destroyed.     It  cannot  be  denied  that 
since  the  case  of  Armory  v.  Ddamirie^  1  Stra.  504,  not 
to  mention  earlier  cases  from  the  Year  Books  on- 
ward, a  mere  finder  may  recover  against  a  wrongdoer ' 
the  full  value  of  the  thing  converted.    That  decision 
involves  the  principle  that  as  between  possessor  and 
wrongdoer  the  presumptiou  of  law  is,  m  the  words 
of  L(»d  Oampbell  in  Jeffries  v.  Great  Western  Bailway 
Co.f  5   B.  &  B.  802,  at   p.    806,    *'that   the   per- 
son who  has  possession  has  the  property."    In  the 
same  case  he  says  (at  p.  805) :    *<  I  am  of  opinion 
that  the  law  is  that  a  person  possessed  of  goods  as  his 
property  has  tf  good  title  as  against  every  stranger, 
ana  that  one  who  takes  them  from  him,  having  no 
titie  in  himself,  is  a  wrongdoer,  and  cannot  defend 
himself  by  showing  that  there  was  titie  in  some  third 
person,  for  against  a  wrongdoer  possession  is  a  title. 
The  law  is  so  stated  by  the  very  learned  annotator  in 
his  note  to  Wilbrdham  v.  Smw^  2  Wms.  Saund.  87." 
Therefore  it  is  not  open  to  the  defendant,  being  a 
wrongdoer,  to  inquire  into  the  nature  of  limitation 
of  the  possessor's  riffht,  and  unless  it  is  competent 
for  him  to  do  so  the  question  of  the  possesior's 
relations  to,  or  liability  towards,  the  true  owner  can- 
not come  into  the  discussion  at  all ;  and  therefore,  as 
between  those  two  patties  full  damages  have  to  be 
paid  without  any   further     inquiry.      The    extent 
of  the  liability  of  the  finder  to  the  true  owner  not 
being  relevant  to  the  discufsion  between  him  and  the 
wrongdoer,  the  facts  which  would  ascertain  it  would 
not  have  been  admissible  in  evidence,  and  therefore 
the  right  of  the  finder  to  recover  foil  damages  cannot 
be  made  to  depend  upon  the  extent  of  his  liability 
over  to  the  true  ownt^r.    To  hold  otherwise  would,  it 
seems  to  me,  be  in  effect  to  permit  a  wrongdoer  to 
set  up  a  juB  tertii  under  which  he  cannot  claim. 
But,  if  this  be  the  fact  in  the  case  of  a  floder,  why 
should  it  not  be  equally  the  fact  in  the  case  of  a 
bailee  P    Why,  as  agaiost  a  wrongdoer,  should  the 
nature  of  the  plaintiff's  interest  in  the  thing  con- 
verted be  an^  more  relevant  to  the  inquiry,  and 
therefore  admissible  in  evidence,  than  in  tne  case  of 
a  finder  ?    It  seems  to  me  that  neither  in  one  case 
nor  the  other  ouffht  it  to   be  competent   for   the 
defendant  to  go  mto  evidence  on  that  matter.    I 
think  this   view   is  borne   out  by  authority;    for 
instance,  iu   Burton   v.   HugheSy  2    Bing.   173,  the 
plaintiff,  who  had  borrowed  furniture  from  Kitchen, 
and  was  therefore  bailee,  was  held  to  be  entttied  to 
sue  in  trover  wrongdoers  who  had  seized  it  without 
giving  in  evidence  the   written   agreement   under 
which  he  held  it.    The  point  made  for  the  defendant 


was  that "  the  qualified  interest  having  been  obtained 
under  a  written  a^ireement  ooold  not  be  profed 
except  by  the  prod  action  of  that  agreement  daly 
stamped."  Ttie  argument  on  the  other  side  vai 
that ''  the  existence  of  some  kind  of  interest  haring 
been  established  the  precise  natore  of  it  or  the  terms 
upon  which  it  was  acquired  were  immaterial  to  t&« 
support  of  this    action."    Best,  O.J.,  in  deliTsring 

Sidgment,  says  :  '*  If  this  had  been  a  case  between 
itchen  and  the  plaintiff  the  agreement  onglit  to 
have  been  produced,  because  that  alone  oonld  deoUs 
the  respective  rights   of  those  two  parties ;  bnt  it 
appears  that  Kitchen  was  to  supply  the  plaintiff  witli 
furniture,  and  the  question  is  imether,  after  he  had 
obtained  it,  he  had  a  sufficient  interest  to  maintaio 
this    action.     The  case  which  has  been  referred  to 
{SuUon  V.  Buck)    confirms    what   I   had  esteemed 
to    be   the    law  upon   the   subject — ^namely,  that 
a  simple  bailee  has  a  sufficient  interest  to  sne  in 
trover."    By  holding,  therefore,  that  the  agreesient 
defining  the  conditions  of  the  plaintiff's  interest  wis 
immaterial  the  court  in  effect  decided  that  the  right 
of  the  bailee  in  possession  to  sue  could  not  depead 
upon  the  fact  or  extent  of  his  liability  over  to  the 
bailor,  since  the  plaintiff  was  allowed  to  keep  bji 
verdict  in  trover,  the  agreement  defioiog  his  interest 
and  liability  being  excluded  from  the  discuasioa.   In 
Sutton   V.  Buckf    on    the  authority  of  which  fini 
case   was   decided,    it   was    held    that    possession 
under  a  general  bailment  is  suffioieut  title  for  the 
plaintiff  in  trover.    The  plaintiff  had  taken  possession 
of  a  stranded  ship  under  a  transfer  void  for  non- 
compliaoce  with  the  Register  Acts,  and  he  sned  the 
defendant  in  trover  for  portions  of  the  timbtr,  wood, 
and  materials  of  which  the  defendant  had  wrong- 
fully taken  posse  «sio<i.    Sir  James  Mansfield,  CJ., 
had  non-suit^  the  plaintiff,  on  the  ground  that  the 
transfer    was  defective   without   registration.     On 
motion  the  non-suit  was  set  aside.  Sir  James  llaosfield 
being  a  member  of  the  court,  and  a  new  trial  cfrd^mi 
on   the   ground   that   the   plaintiff   had    sdfidsnt 
possession  to  maintain  the  action  against  the  wrong- 
doer.    It   is  true   that  Chambre,  J.,  resenred  hu 
opinion  as  to  tbe  measure  of  damages,  but  on  the  new 
trial  the  plaintiff  recovered  a  verdict  apparently  for 
the  fall  value  of  the  things  converted,  and  on  farther 
motion  for  a  new  trial  the  only  point  argued  was  that 
the  defendant  was  jastified  aslord  of  the  manor  in 
doinff  what  he  did,  a  contention  whioh  was  rejected 
by  the  court.    In  8unre  v.   Leach,   a  pawnbroker, 
whose  landlord    had    wrongfully  taken  fai  distress 
pledges  in  the   cnstoiy   of    the  pawnbroker,  was 
held  entitied  to  recover  in   an  action  against  the 
landlord  for  conversion  the  full  value  of  the  pledges. 
This  case  was  decided  by  a  strong  court,  c insisting  of 
Brie,  O.J.,  and  Williaois  and  Keating.  JJ.,  and  has 
never,  so  far  as  I  know,  been  questioned  »inoe.    The 
duty  of   the  bailee  to  account  to  the  bailor  was 
recognized  as  well  established :   see  also  Turner  t. 
Hardcastle,  a    considered   judgment    of    the  Oonvt 
of  Common  Pleas,  which  included  WiUes,  J.,  who 
had  not  been  a  party  to  Swire  v.  Lec^h,  and  wh«e 
the   bailee's   right   to    recover    full    damages  and 
his   obligation   to    account  to  the  bailor  is  affain 
affirmed.    The  ground  of  the  deoision  in  daridge^t 
case  was  that  the  plaintiff  in  that  case,  being  noder 
no  liability  to  his  Miilor,  could  recover  no  damages, 
and  though  for  the  reasons  I  have  already  given  I  tlunk 
this  position  is  untenable,  it  is  necessary  to  follow  it  oat 
a  littie  further. 

Tbere  is  no  doubt  that  the  reason  given  ia  He^ 
and  Smithes  case,  13  Hep.,  at  p.  69 — and  itself  dravn 
from  the  Year  Books— has  been  repeated  in  many 
subsequent  cases.  The  words  are  these :  '*  dearlji 
the  bMlee,  or  he  who  hath  a  special  property,  shw 
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have  a  general  aotaon  of  treepasB  against  a  rtranger, 
and  BhaHl  recover  all  in  damagee  beoaaee  that  he  is 
chargeable  over."     It  is  now  establiihed  that  the 
bailee  is  aocountable,  as  stated  in  the  passage  dted 
and  repeated  in  many  subsequent  cases.    Bat  whether 
the  obugatioa  to  aoooont  was  a  condition  of  his  right 
to  sue,  or  only  an  incident  arising  npon  his  recovery 
of   damages,  is   a   very  different  question,  thongh 
it    was    easy    to    confound    one    view    with    the 
o&er.     Holmes,  in  his  admirable  Lectures  on  the 
Common  Law,  in  the  chapter  devoted  to  bailments, 
traces  the  origin  of  tbe  bailee's  right  to  soe  and 
recover  the  wnole  valae  of  chattels  converted,  and 
arrives  at  the  dear  condnsion  that  tbe  bailee's  obliga- 
tion to  acconnt  arose  from  the  fact  that  he  was 
originally  the  only  person  who  cou'd  sue,  though  after- 
wards by  an  extension,  not  perhaps  quite  logic%l,  the 
right  to  sue  was  conceded  to  the  bailor  also.    He  says 
at  p.  167 :  *'  We  read  in  Beaumanoir  (a.d.  1283)  that, 
if  a  hired  thing  is  stolen,  the  suit  belongs  to  the 
bailee,  because  he  is  answerable  to  the  person  from 
whom  he  hired.     At  Urst  the  bailee  was  aosweritble 
to  the  owner  because  he  was  the  only  person  who 
could  sue;   now  it  was  said  he  could  sue  because  he 
was  answerable  to  the  owner."    And  again  at  p.  170 : 
«The   inverted    explanation    of    Beaumanoir   will 
be  remembered,  that  the  bailee  coald  sue  becaus-^ 
he  was  answerable  over,  in  place  of  tiie  original 
role    that    he    was   answerable   over    so    strictly 
because  only  he  could  sue."    This  ioverston,  as  he 
points  out,  is  traceable  through  the  Year  Books,  and 
has  survived  into  modem  times,  though,  as  he  sho  vi, 
it  has  not  been  acted  upon.    PoUock  and  Maitland's 
History  of  English  Law,  vol.  2,  p.  170,  puts  th« 
position    thus:    "Perhaps    we    come    nearest    to 
historical  truth  if  we  say  that  between  the  two  old 
rules  there  was  no  logictu  priority.    The  bailee  had 
the  action  because  he  was  liable,  and  was   liaUe 
because  he  had  the  action."     It  may  be  that  in 
early  times  the  obligation  of  the  bailee  to  the  bailor 
wai  absolute — ^that  is  to  say,  he  was  an  insurer. 
But  long  after  the  dedsian  of  Gogg»  v.   Bernard, 
2  Ld.  Baym.  909,  which  dassifled  the  obliga  ioos  of 
bailees,  the  bailee  has,  neverthdess,  been  allowed  to 
recover  full  damages  against  a  wrongdoer,  where 
the  facts  would  have  afforded  a  complete  an8w«>r 
for  Mm  against  his  bailor.    The  cases  above  cted 
are  instances  of  this.    In  each  of  them  the  bsUee 
would  have  had  a  good  answer  to  an  action  by 
his  bailor;  for  in  none  of  them  was  it  suggested 
that  the  act   of  the  wrongdoer  was   traceade   to 
negligence  on  the  part   of   the   bailee.     I   think, 
therefcte,   that  the   statement   drawn,  as  I   have 
said,  from  the  Year  Books  may  be  explained,  a^ 
Holmes,   explains   it,    but   whether  that    be    the 
tme  view  otf    it   or  not,   it   is  dear   that  it    has 
not  been  treated  as  law  in  our  courts.    Upon  this, 
before  the  dedsUm  in  Claridge's  ctue,  there  was  a 
■tnmg  body  of  opinion  in  text- books,  English  and 
American,  in  favour  of  the  bailee's  unqoalitied  right 
to  sne    the  wrongdoer :   'see  Mayne   on   Damages 
(4thed.)>  p-  381,  and  cases  there  dted ;  Sedgwiok  on 
I>amagea  (7th  ed.),  vol.  1,  p.  61,  note  (a) ;  Story  on 
Bailments  (9th  ed.),  a  362 ;    Kent* s  Oommentaries 

il2th  ed.),  voL  2,  p.  568,  note  (e);  Pollock  on  Torts 
6th  ed.),  pp.  354,  355;  Addison  on  Torts  (5tih  ed.), 
p.  482 ;  and  as  I  have  already  pointed  out,  Williams, 
J.,  the  editor  of  Williams'  Saunders,  was  a  party  to 
the  decision  of  8unre  v.  Leaek.  The  bsilee's  right  to 
reoover  has  been  affirmed  in  severd  American  esses 
entireiy  without  reference  to  the  extent  of  the 
bailee's  lialnUty  to  the  bailor  for  the  tort,  though 
hia  obligation  to  account  is  admitted:  see  them 
referred  to  in  the  passages  dted,  and  in  particular 
see  UUman  v.  Bamard,  73  Mais.  Bep.  554 1  ParUk  v. 


Wheder,  22   New  York  App.  494;    and    White  v. 
Webb,     The  case    of    Booth  v.   WiUon,  is   a  dear 
authority  that  the  right  of  the  bailee  in  possession 
to   recover  against  a   wrong-doer  is  the   same  in 
an    action    on    the     case    as    in     an    action    of 
trover,  if  indeed  authority  were  required  for  what 
seems  obvious   in   point'  of   prindple.     There  the 
gratuitous  bailee  of  a   horse  was  ndd  entitled  to 
recover   the  full  vslue  of  the  horse  in  an  action 
on     the     case    aguost     a     defendant    by    whose 
negligence  the  horse  fdl  and  was  killed.    The  case 
was  dedded  by  Lord  EUenborough,  0. J.,  and  Barley, 
Abbott,  and  Uolroyd,  JJ.    The  three  latter  seem  to 
me  to  put  it  wholly  on  the  ground  that  tiie  plaintiff 
was  in  possesdon  and  the  defendant  a  wrongdoer. 
Abbott,  J.,  says  shortly :  '*  I  think  that  the  same 
possession  which  would  enable  the  plaintiff  to  maintain 
trespass    would    enable    him    to      maintain     this 
action " ;   and  Bayl«y,  J.,  points  out  that  case  is  a 
possessory   action.      But   Lord   EUenborongh    im- 
doubtedly  rests  his  judgment  on  the  view  that  the 
pldotiff  would  himself   have    been   respondble   in 
damsges  to  his  bailor  to  a  commensurate  amount. 
This,  no  doubt  was  his  personal  view,  but  it  was  not 
the  dediion  of  the  court,  and,  as  I  have  pointed  out, 
it  has  cf'rtainly  not  been  acUd  upon  in  subsequent 
cases.    Therefore,  as  I  sdd  at  the  outset,  and  as  I 
think  I  have  now   shown   by  authority,  the  root 
prindple  of  the  whole  discusdon  is  that,  as  against  a 
wrongdoer,  possesdon  is  title.    The  chattel  that  has 
been   converted  or  damaged  is  deeised  to  be  the 
ohattd  of  the  possessor  and  of  no  other,  and  therefore 
its  loss  or  detmoration  is  hU  loss,  and  to  him,  if  he 
demands  it,  it  must  be  recouped.      His  obligation 
to  account  to  the  bailor  is  really  not  <id  rem  in  the 
discussion.     It  only  comes  in  after  he  has  carried 
his  legal  position  to  its  logical  consequence  against 
a   wr(>ngdu>er,    and   serves  to  soothe  a   mind  dis- 
conc««rted  by    the   notion   that    a   person  who    is 
not  himself  the  complete  owner  should  be  entitled 
to  reC'ive  back' the  full  vdueof  the  chattel  converted 
or  destroy«-d.    There  is  no  inconsistency  between  the 
two  positions;    the   one  is  the  compUm^nt  of  the 
other.    As  between  bailee  and  stranger  possesdon 
gives    title — that    is,   not   a   limited   interest,  but 
absolute  and  complete  ownership,  and  he  is  entitled 
to  recdve  back  a  complete  equivdent  for  the  whole 
loss  or  deterioration  of  the  thing  itsdf .    As  between 
bsilor  and  bailee  the  real  interests  of  each  must  be 
inquired  into,  and,  as  the  bailee  has  to  account  for 
the    thing    bdled,  so   he  must    account  for   that 
which  has  become  i^s  equivdent  and  no  ^  represents 
it.    What  he  has  recdved  above  his  own  interest  he 
has  recdved  to  the  use  of  his  baUor.    The  wrongdoer, 
having  once  pdd  full  damages  to  the  bdlee,  has  an 
answer  to  any  action  by  the  bailor:  see  O'^m.  Dig., 
Trespass  B  4,  dting  2  Belle's  Abr.  551,  1.  31,  569, 1. 
22 ;  Story  on  Bdlments  (9th  ed.),  s.  352,  and  the 
numerous  authorities  there  dted.    The  liability  of  the 
bdlee  to   account  is  also  well  established — see  the 
passage  from  Lord  Coke,  and  the  cases  dted  in  the 
earlier  part  of  this  judgment— and  therefore  it  seems 
to  me  that  there  is  no  such  prepondt^rsnce  of  conveni- 
ence in  favour  of  luniting  tbe  right  of  the  baOee  as  to 
make  it  desirable,  much  les«  obligatory,  upon  us  to 
modify  the  law  as  it  rested  upon  the  authorities 
»ntecedent  to  Claridgt^s  ca$e.     1  am  aware  that  in 
two  able  text-books — Beven's  Negliaence  in  Law  (2nd 
ed.),  pp.  885-887,  and  Clerk  &  lindsdl  on  Torts 
(2nd  ed.),  p.  237 — the  decision  in  ClaHdge*8  caee  is 
approved,  though  it  is  there  poioted  out  that  the 
authorities   bearing  the  other  way  were  not  fully 
considered.    The  reasons,  however,  which  they  give 
for  their  of^ons  seem  to  be  largely  based  upon  the 
supposed  inconvenience  of  the  oppodte  view ;  nor  are 
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the  wgamentB  by  whioh  they  distiognish  the  position 
of  bailees  from  tliat  of  other  poaseseors  to  my  mind 
latiifaotory.  Claridge^B  case  was  treated  as  open  to 
miestion  by  the  late  Master  of  tiie  Bolls  in  Meux  y. 
OrecU  EaiUm  Railway  Gc^  and,  with  the  greatest 
defereDce  to  the  eminent  jatYges  who  decided  it,  it 
seems  to  me  that  it  cannot  be  supported.  It  seems 
to  have  been  argaed  before  them  upon  yery  soanty 
materials.  Before  ut  the  whole  subject  has  been 
elaborately  discussed,  and  all,  or  nearly  all,  the 
authoiiti«8  brought  before  us  in  historical  sequence. 
I  think  the  appeal  must  be  allowed. 

Stirlinq  and  Mathsw,  ImJJ,,  concurred. 

Appeal  allowed. 

Solicitors,  Sir  Robert  Hunter;  Ballantyne  db  Son; 
Botterell  &  Roche  ;  Thomas  Cooper  d:  Co, 


From  Chan.  Diy.  ^ 

(Yaughan  Williams,  Bomer,  '  Dec.  4. 

and  Cozecs-Hardy,  L.JJ.)    ) 

In  re  Gbiffik. 
Griffin  v.  Gbiffik.  (a.) 

Friendly  society — Policy — Assignment  —  Policy  under 
£60— Nomination— Friendly  Societies  Act,  1876  (38  A 
39  Fict.  c.  60),  a.  15  (3). 

There  is  nothing  in  the  Friendly  Societies  Act,  1875, 
to  prevent  a  policy  issued  by  a  society  constituted  under 
the  Friendly  Societies  Acts,  1875  to  1895,  Jiaving  the 
ordinary  incidents  of  property f'  including  assignability  ; 
and  a  legal  assignment  of  such  a  policy  can  be  made 
otherwise  than  by  nominating  some  person  to  receive  the 
money  payable  under  it  as  provided  oy  the  Act. 

Where,  therefore,  no  nomination  has  been  made  under 
the  Act,  the  assignee  of  a  deceased  member  is  entitled  to 
receive  the  policy  moneys  as  against  the  legal  personal 
representative, 

la  re  Bedman,  ante  p.  19,  [1901]  2  Ch,  471,  and 
Caddick  v.  Highton,  47  W,  R.  668,  overruled. 

This  was  an  appeal  from  a  decision  of  Joyce.  J. 

The  question  raiied  is  on^  of  g^eat  importance  to 
friendly  societies  and  their  members — yiz.,  whether  a 
policy  of  assarance  effected  by  a  member  on  his  own 
life  is  legally  assignable  by  him  in  any  other  manner 
than  by  fk  "nomination,"  under  the  proyisi-^ns  of  the 
Friendly  Societies  Acts. 

Joyce,  J.,  without  expressing  any  opioion  of  his 
own,  but  following  the  preyious  decision  of  Kekewicb, 
J.,  in  In  re  Redman,  ante  p.  19,  [1901]  2  Gh.  471, 
in  which  that  learned  judge  followed  a  prior  decision 
of  PhiUimore,  J.,  in  Caddick  y.  Highton,  47  W.  B.  668, 
held  that  such  a  policy  is  not  assignable  otherwise 
than  by  means  of  nomination. 

In  the  present  case  a  debased  member  of  the  Boyal 
liyer  Friendly  Society,  which  is  goyemed  by  the 
Friendly  Societies  Act  of  1875,  had  in  his  lifetime 
assigned  his  policy,  which  insured  the  sum  of  £30,  to 
the  plaintiff,  who  claimed  payment  of  the  amount, 
wbioh  was  also  claimed  by  the  widow  of  the  deceased, 
who  is  his  administratrix.  The  deceased  had  not 
made  any  *'  nomination  "  under  the  Act. 

The  plaintiff  applied  for  the  appointment  of  a 
receiver  of  the  policy  money. 

Joyce,  J.,  refused  the  application,  on  the  ground 
already  stated. 

The  plaintiff  appealed. 

By  section  15  of  the  Friendly  Societies  Act,  1875  : 
*'  (3)  A  member  of  a  society  (other  than  a  beneyolent 

(a.)  Beported  by  J.  I.  Stibldig,  Esq.,  Barrister- 

at-Law. 


society  or  working  men's  club),  not  beiog  under  the 
age  of  sixteen  years,  may,  by  writing  under  his  bsnd 
deUyered  at  or  sent  to  the  registered  office  of  tne 
society,  nominate  any  person,  not  being  an  officer  or 
seryant  of  the  society,  to  whom  any  moneys  piyable 
by  the  society  on  the  death  of  sucb  member,  not 
exceediog  £50,  shall  be  paid  at  his  decease,  and  may 
from  time  to  time  reyoke  or  yary  such  nomination  by 
a  writing  under  his  hand  similarly  dt-liyered  or  sent; 
and  on  receiying  satisfactory  proof  of  the  death  of  s 
nominator,  the  society  shall  pay  to  the  nominee  the 
amount  due  to  the  deceased  member,  not  eaceeding 
the  sum  aforesaid. "  **  (4)  If  any  member  of  a  sootetv, 
entitied  from  the  funds  thereof  to  a  sum  not  exoeed- 
ing  £50,  dies  intestate  and  without  haying  made  soy 
nomination  under  this  Act  which  remains  uoreyoked 
at  his  dfatb,  such  sum  shall  be  payable,  whhout 
letters  of  administration,  to  the  person  who  appesn 
to  a  majority  of  the  trustees,  nnon  sach  eridence  sa 
they  may  deem  satisfactory,  to  be  entitied  by  law  to 
receiye  tiie  same." 

P.  0.  Lawrence,  K.C,  and  Autien  CartmeU,  for  the 
appellant. — Primd  facie  this  policy  is  p«rt  of  the 
property  of  the  deceased  member.  It,  therefore,  ii 
subject  to  the  ordinary  incidents  of  property,  such  ii 
assignability,  and  there  is  nothing  either  express  or 
implied  either  in  the  statute  or  in  the  roles  of  the 
society  to  depnye  it  of  those  incidents. 

They  referred  to  In  re  Redman ;  Caddick  y.  Highkn ; 
Bennett  y.  Slater,  47  W.  B.  82,  [1899]  1  Q.  B.  45 ;  sod 
In  re  Turcan,  37  W.  B.  70,  40  Oh.  D.  6. 

Hughes,  K,C,,  and  Oover,  for  the  admm^stratiiz.— 
This  policy  is  not  property  in  the  fullest  sense  of  the 
term,  and  it  appears  from  the  statute  that  the  L^gidi- 
ture  intended  tnat  it  should  only  be  capable  of  being 
dealt  with  in  a  particular  way. 

Younger,  K,C,,  and  Bomer,  lor  the  friendly 
society. 

YAUOHAir  Williams,  L.  J.— In  this  case  the  ones- 
tion  really  raised  is  whether  a  policy  issued  by  s 
friendly  society  goyemed  by  the  Act  of  1875  is  or  ii 
not  assignable.  I  haye  come  to  the  conclusion  thst 
it  is  assignable.  Taking  the  case  of  a  policy  for  s 
sum  of  money  which  is  payable  to  a  member  who 
takes  out  the  policy,  or  his  personal  representstiTei 
by  yirtue  of  the  contract  entered  into,  no  one  wiU 
deny  for  a  moment  that  such  a  sum  of  money,  pnm 
facie,  is  part  of  the  property  of  the  member,  or  the 
estate  of  the  deceased  member  as  the  case  may  be. 
So  we  haye  to  find  something  in  the  Act  of  1875, 
or  in  the  rules  of  the  society  which  preyents  thii 
particular  property  haying  this  ordinary  incident  of 
property. 

Now  it  is  admitted  on  both  sides  that  tiioe  k 
notbing  whatsoeyer  express  either  in  the  Aot  of 
Parliament  or  the  rules  which  preyents  the  moseji 
payable  under  this  policy,  or  the  policy  itself,  from 
being  assignable.  If,  therefore^  the  polioy  is  pot 
assignable  it  must  be  from  some  implication  srisbg 
under  the  statute.  I  do  not  propose  to  ffo  through 
all  the  leicislatioD  upon  the  subject  of  friendly  sooietiM 
prior  to  1875.  or  to  deal  with  the  arguments  wbidi 
were  put  forward,  bated  upon  the  presencA  in  theie 
Acts  of  Parliament  of  wor&  and  phrases  whioh  seesi 
to  recognize  the  rights  of  persons,  not  members  of 
the  society,  claiming  through  members  of  the  socJstj. 
I  tbink  it  is  more  satiaf  «ctory  to  decide  this  oass  npco 
the  interpretation  of  the  Act  of  1875.  BeallythsA 
has  beenbrought  forward  on  this  case  but  one  seotJonoi 
the  Act  of  1875  from  which  it  could  be  argued  thi^tM 
statute  takes  away  by  implication  the  power  to  ssBgn 
a  polioy  issued  by  the  society,  and  that  is  sectun  1^ 
,  sub-section  3.    [His  lordship  read  the  sub-ssotioot 
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and  ooniiniMd :]   It  is  said  we  ought  to  draw  the 
mierence    fzom   this    provisiozi   that    the    statute 
intended  that  the  power  of  nomination  thus  given 
by  Bub-seotion  3  of  leotion  16  should  be  the  only 
node  of  alieoation  of  moneys  under  a  policy  issued 
by  a  friendly  sodely  governed  by  tbis  statute.     I 
think  we  are  not  bound  to    draw  any  such  oon- 
dusioa  and  that  we  ought  not  to  draw  it     I  would 
point  out  ia  the  fir«t  place  that  apparently  sub-seotion 
8  is  a  section  which  is  intended  not  to  give  so  much  a 
power   of   alienatioD,    but   to  give  a  teatBmentary 
power.  It  is  a  sub-section  which  enables  the  nomioator 
to  nominate  a  person  to  whom  the  moneys  arising 
under   the   policy   shall   be   paid   at   his   decease. 
That  power  is  by  tte  express  terms  of  the  Act  of 
Parliament  a  revocable  power,  but  it  is  revocable 
only  in  a  way  provided  by  the  statate— that  is  to  say, 
by  delivering    a   particolar  notice  to   the   society. 
But  one  looks  to  see  why  it  is  suggested  that  this 
sub-section  3  of  section  15  takes  away  the  power  of 
alienation.     It   is   said   that   there   is   an   express 
provision  in  this  Act  of  Parliament  that  the  money 
shall  be  paid  in  accordance  with   this  nomination 
unless  the  nomination  has  been  revoked ;  and  then  it 
is  said  that  if  that  is  so  there  might  be  outside  and 
beside  the  nomination  an   aisienment,  possibly  an 
assignment  for  value,  and  that  having  regard  to  the 
imperative  words  of  this  sub-section  we  money  sh«ll 
be  p did  in  accordance  with  the  nomination  unless  it 
it  is  revoked:  this  might  put  the  nominator  in  a 
position  whereby  he  could  revoke  a  previous  assign- 
ment for  value,  or  could  defeat  the  claim  of  such  an 
aasignee.    I  do  not  know  how  that  might  be.    It  is 
Sftid,   I   know,  it  is  not  likely  that  the  Legislature 
meant  to  put  the  nominator  or  hi«  assignee  for  value 
in  such  a  position,  and  that  the  way  to  avoid  that  is 
to  read  sub-section  3  as  providing  one  express  mode 
of  alienation,  and   exduding  all  others;  but  as  I 
have  already  said,  this  question  as  to  what  might 
be    the    position   of    an    assignee     for   value     as 
against  a   nominee   does   not   really   arisa  in  this 
case   and   we   have   not   got    to    decide    it.      As 
far  as  my  decision  is  concerned  I  must  be  taicen  to 
decide  that,  whether  or  not  that  dif&calty,  or  th«t 
hardship,  or  that  strange  position  would  arise,   I 
cannot  find  sufficient  in  the  Act  of  Parliament  to 
make   me   say   that   by  necessar/  implicition  the 
ordinary  incident  of  property  is  taken  away.    I  think 
that  the  policy  of  insurance  and  the  moneys  payable 
under  it  are  assignable.     In  the  particular  case  we 
have  before  us,  the  policy  was  only  a  £30  policy  and 
there  was  no  nomination;    and  for  that  reason  I 
dedine  to  go  into  the  question  of  what  might  be  the 
■tate  of  things  if  the  policy  had  been  for  a  larger 
amn  than  £50,  and  there  had  been  a  nomination  as  to 
£50  and  a  surplus  beyond.    We  have  not  got  to 
decide  that  question.      All  we  have  to  decide  here 
to-day  is  whether  or  not  in  the  case  of  a  policy  for 
£30,  there   being   no   nomination,    an   assignment 
executed  by  the  member  of  the  society,  wno  took 
out  the  policy  in  his  lifetime,  is  Affective  to  transfer  to 
the  assign  the  right  to  this  £30,  or  waetaer  this 
becomes  part  of  his  general  estate ;  and  I  deoida  it  is 
efESsctive  to  transfer  ty  the  assign  that  policy  and  the 
moneys  under  it. 

BoMBB,  L.J. — ^I  agree.  As  my  lord  has  ^inted 
out,  the  pohoy  moneys  in  question  in  this  apphcation 
ftte  primd  facU  assignable.  To  make  them  non- 
assignable you  must  find  some  legislative  enactment 
to  that  eflBaot  either  express  or  arising  by  necessary 
implication.  I  can  only  say,  after  considering  the 
various  Acts  to  which  our  attention  has  been  called, 
that  I  can  find  no  such  legislative  enactment.  The 
case  is  really  governed  by  the  Act  of  1875,  and  far 


from  finding  any  express  enactment  in  that  Act 
prohibiting  assignment,  there  are  expressions  used 
m  that  Act  and  provisions  in  it  which  seem  to  me  to 
militate  against  the  idea  that  Assignment  in  this  case 
was  not  recognized.  There  is,  for  example,  the  defini- 
tion in  section  4  of  the  Act  That  section  defines 
persons  claiming  through  a  member,  and  it  d«*fines  the 
expressioQ  in  this  way ;  it  says  it  includes  the  heirs, 
executors,  administrators,  and  assigns  of  a  member, 
and  also  his  nominees  where  nomination  is  allowed. 
Putting  together  in  that  definition  both  the  assigns  and 
the  nominees  seems  to  my  mind  significant.  And  you 
fiud^  that  section  followed  up  by  several  important 
sections  where  the  expression  I  nave  referred  to  is  used. 
For  example,  section  21,  sub-section  2,  which  gives 
a  right  of  suing  the  friendly  society  by  a  member  or 
person  daimiog  through  a  member.  In  lesal 
proceedings,  it  says,  whi<£  may  be  brought  under  this 
Act  by  a  membur  or  person  claiming  through  a 
member  the  society  may  be  sued  in  a  particular  way. 
Xow  the  chief  section  relied  on  by  the  respondents 
in  this  case  as  supporting  their contentimi  is  section  15. 
To  my  mind  that  section  may  one  of  these  days  give 
rise  to  quettions  of  some  difficulty  which  fortunately 
do  not  arise  on  this  appeal,  and  I  should  like  to  keep 
my  mind  free  to  decide  those  questions  when  tiiey 
come  before  us.  I  mean  such  as  might  arise 
when  you  find  persons  nominated  under  that 
section,  bv  a  member  to  receive  moneys  pav- 
abU  on  his  death,  when  difficulties  may  arise 
as  between  those  nominees  and  the  express 
assigns  of  the  person  who  effected  the  poHoy.  Also 
,  questions  of  tnis  kind,  as  to  whether  as  between 
the  member  and  his  nominee  there  might  not  be 

grovisioui  enforceable  on  behalf  of  some  persons  which 
ad  made  the  nominee  a  trustee.  I  am  not  indicating 
my  opin  on  one  wav  or  the  other.  I  only  say  that 
these  questions  and  similar  questions  may  arise  and 
may  have  to  be  considered  hereafter.  In  the  case 
before  us  there  are  no  nominations,  the  member  has 
not  nominated  any  person  to  receive  these  policy 
monejrs,  so  that  the  question  is  this :  Is  there  any- 
thing iu  section  15  which  would  tend  to  show — or 
show  by  necessary  implication,  for  there  is  nothing 
expressed — that  in  a  case  where  there  are  no  nominees 
under  the  section  an  assign  for  value  or  an  assign 
from  a  member  in  his  lifetime  should  have  no  legal 
position  and  could  not  have  his  rights  in  any  way 
recognised  or  enforced.  I  am  bound  to  say  I  cannot 
find  m  this  section  any  such  necessary  implication. 
It  appears  to  me  that  even  giving  the  fidlest 
rights  to  the  nominees  it  does  not  follow  tiiat  in  a 
case  where  there  aie  no  nominees  t^ere  should  not  be 
a  right  to  assignment  and  that  the  assign  diould  have 
no  riffhts  whatever.  The  mere  fact  that  nominees 
have  been  provided  for  by  the  15th  section  does  not, 
in  my  opinion,  justify  the  ar^ment  or  the  conclusion 
that  the  Legislature  had  mtended  that  no  other 
persons  claiming  through  a  member  should  be 
ruc^gnised  but  these  nominees.  It  may  well  be  that 
when  such  questions  as  I  have  before  referred  to 
come  to  be  answered  it  may  be  held  that  these 
nominees  are  really  only  in  the  nature  of  assigns, 
assigns  claiming  under  what  is  equivalent  to  an 
assignment  whimi  is  revocable  in  a  particolar  way,  or 
that  th^  are  in  the  position  only  of  assigns  whose 
position  m  the  absence  of  revocation  is  conclusive  as 
between  them  and  the  society.  It  may  wdl  be  that 
that  is  the  proper  view  to  take.  I  express  no  qpioion 
upon  it,  for,  as  I  have  said,  it  does  not  arise  here.  But 
I  can  find  nothmg  in  the  Act  of  1875  that  will  justify 
the  court,  even  assuming  that  the  nominees  are  in  the 
position  of  persons  who  have  tities  for  all  purposes, 
which  negative  when  they  do  exist  the  righte  of  the 
assignees  for  valued-even  assuming  that   I  can  find 
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nothing  that  jusiifiot  tho  ioferenoe  that  when  there 
are  no  suoh  nominees  you  can  haye  no  other  asngnees 
at  all. 

I  should  like  to  say,  further,  with  reference  to  the 
judgment  of  Paillimore,  J.,  to  which  my  attention  has 
been  called,  that  I  cannot  see  anything  in  the  previous 
Act  of  1867  which  justifies  the  eoncluBion  that 
Pbillimore,  J.,  came  to  in  that  case.  All  that  the 
Policies  of  Assurance  Act,  1867,  did,  was  this,  to 
give  the  assigns  of  most  policies  the  right  to  sue  oa 
those  policies  at  law.  It  excepted  the  policies  of  such 
a  class  as  we  have  to  consider  on  this  appeal,  but  it 
appears  to  me  that  might  well  have  beea  because 
if  the  laet- mentioned  policies  were  not  excepted  it 
might  haye  juslifted  the  argument  that  these  policies 
could  have  been  sued  on  in  tbe  ordinary  way  witiiout 
being  hampered  or  hindered  in  any  way  in  the 
ordinary  course  of  law,  whereas  we  know  from 
the  course  of  legislation  on  the  subject  of  friendly 
Bodeties  that  provisions  more  or  less  of  a  stringent 
ohancter  have  been  made  to  settle  disputes  before 
special  tribunals,  and  I  need  not  say  now  that  those 
provisions  compel  dispositions  to  be  settled  in  a  special 
way  and  only  render  them  enforceable  in  special 
cases.    But  it  may  well  be  that  the  Legislature  in 

gassing  the  Act  of  1867  did  not  want  to  throw  any 
oubt  on  the  efficacy  of  those  provisions  in  the  case  of 
policies  of  the  kind  we  have  to  consider  in  this  appeal. 
lAstly,  I  cannot  find  anything  in  the  case  of 
Bennett  v.  Slater  which  wonld  justify  us  in  tdlowing 
this  contention  of  the  respondents  on  this  appeal,  and 
for  those  reasons  I  agree  in  thinking  that  the  appeal 
should  be  allowed. 

Cozens-Habdy,  L.  J.— I  agree.  This  is  really  an 
appeal  from  the  decision  of  Phillimor^  J.,  in 
Caddick  v.  Highton.  He  then  decided  in  terms  that 
policies  of  thii  nature  cannot  be  assigned^  they  can 
only  be  nominated;  and  unless  and  in  so  far  as 
they  are  nominated  they  vest  both  legally  and  bene- 
ficially in  the  legal  personal  representative  of  the 
member.  In  order  to  establish  that  it  is  important 
to  remember  how  to  approach  an  Act  like  tbe 
Friendly  Societies  Act,  1875 ;  it  is  not  necessary  to 
find  any  clause  enabling  assignments  to  be  made. 
You  must  find  if  tbe  view  of  Phillimore,  J.,  is 
correct,  some  words  preventing  the  owner  of  the 
property  from  disposmg  of  that  which  does  not 
belong  to  anyone  else.  I  do  not  find  any  such 
words  in  t^is  case.  I  will  not  go  through  the 
section  my  learned  brothers  have  gone  through,  but  I 
mention  section  18,  sub-section  1,  which  seemi  to  me 
strong  to  show  as  to  this  Act  that  the  owner  of  that 
policy  can  deal  with  it  as  part  of  his  property.  It 
provides  a  mode  in  which  the  funds  of  tne  society 
may  be  invested,  and  the  Legislature  said  in  effect 
that  the  funds  of  this  society  may  be  lent  to  members 
on  personal  security  with  two  satisfactory  sureties 
to  the  amount  of  half  the  value  of  the  policy,  and 
you  may  deduct  the  amount  due  on  the  loan  from 
the  policy  when  it  matures.  That  seems  to  me  con- 
siet^t,  and  only  consistent  with  a  view  that  this  is 
part  of  the  property  of  the  assured.  Then  reliance 
is  placed  .  on  Bennett  v.  Slater ;  but  that  case 
when  carefully  considered  se^ms  to  me  to  be 
a  strong  authority  in  support  of  the  view  that  this 
is  property  subject  to  assignment,  for  tbe  Lords 
Justices  there  held  that  although  so  long  as  there 
was  nomioation  in  force  and  unrevoked  the  will  of 
the  assured  had  no  operation  on  the  policy,  yet  if  it 
had  been  revoked  tbe  policy  woidd  have  formed 
part  of;his  estate  and  been  subject  to  his  disposition 
Dy  will.  We  are  not  met  here  with  tiie  more  difficult 
problem  of  an  assignment  for.  value  followed  by 
nomination.    I  desire,  as  my  learned  brothers  have, 


to  keep  that  an  open  point.  Here,  where  there  was  no 
nomination,  and  we  have  nothing  but  tbe  policy,  the 
aseiffument,  and  the  death  of  the  assured,  I  have  no 
doubt  the  assignment  was  perfectly  gocd. 

Appeal  allowed. 

Salici^ors,  Pritchard^  Englefitld,  &  Co,,  for  /.  J. 
Lambert,  Manchester ;  E,  B.  WheaUey,  Son.  &  Daniel^ 
for  Cohbett,  Wheeler,  &  Cobbett,  Aianohes^er ;  Rowdiffn, 
Raiole,  &  Oo,f  for  Bremner,  Sana,  (h  Corlett,  Liverpool 


From  Chan.  DIv.  ") 

(Yaughan  Williams,  Romer,  and  > 

Cozens-Hardy,  L.JJ.)  ) 

In  re  Hebbebt  Beeves  &  Co. 


Nov.  6. 


(«.) 


Practice— Appeal — Summons /or  dtlivery  of  bill  ofcosU 
and  taxation — Order  on  summons— -  Final  order. 

Any  order  which  disposes  of  the  matter  in  dispute 
between  parties  is  a  final  order,  even  though  inquiries 
may  have  to  be  cai'ried  out  after  the  order. 

Accordingly  held,  that  an  order  dismissing  an  origiruU- 
ing  summons  for  delivery  of  a  bill  of  costs  and  taxaiion 
ther&fwas  a  final  order,  and  that  an  appeal  from  tuch 
order  ought  to  be  prosecuted  as  a  final  and  not  an  inter- 
locutory appeal. 

This  was  an  appeal  from  Eekewich,  J. 

On  the  lOth  of  April  an  originating  summons  wai 
taken  out  l^  Mr.  0.  E.  Bessington  asking  that  Messrs. 
Herbert  Beeves  &  Co.,  solicitors,  should  deliver  a  bill 
of  costs  of  all  matters  wherein  they  had  acted  for  him, 
and  for  taxation  of  such  bill  when  delivered. 

On  the  7th  of  August,  1901,  Eekewich,  J.,  made  an 
order  dismis»ing  the  summons  with  costs. 

The  applicant  obtained  leave  to  appeal,  if  leave  was 
necessary,  and  gave  a  four- day  notioeof  appeal  on 
the  footing  that  this  was  an  intwlocutory  order. 

On  the  appeal  coming  on  for  hearing  tbe 
preliminary  objection  was  taken  that  the  order 
appealed  irom  was  a  final  order,  and  that  foorteea 
days'  notioe  of  appeal  ought  to  have  been  given  and 
the  appeal  ought  to  have  gone  into  the  gencural  list 

At  the  date  of  the  hearine  the  time  for  giyj^ 
notice  of  the  appeal  as  from  a  final  order  had  expired. 

S,  0.  Bucknuuter,  for  the  appellant. 

P.  0.  Laur&fic\  K,C,,  and  B.  A.  EaU,  for  the 
respondents. — ^The  order  appealed  from  is  really  a 
final  order,  consequently  the  notice  of  appeid  ii 
irregular :  Salaman  v.  Warner,  89  W.  B.  647,  [1891] 
1  Q.  B.  734 ;  In  re  Debenham  and  Walker,  43  W.  B> 
699,  [1895]  2  Ch.  430 ;  and  Smith  v.  Davies,  31  Ch.  D. 
595,  34  W.  B.  Dig.  142. 

S.  0.  Bttcfejiiaflfer.— The  order  appealed  from  is  not 
a  final  one.  It  does  not  determme  the  rights  of  the 
parties,  and  is  only  a  step  in  the  procedure  for 
determining  those  r'ghts  :  In  re  Oddy,  43  W.  B.  363, 
[1895]  1  Q.  B.  392. 

Vaughan  Williams,  L.  J.— This  is  an  appeal  from 
an  order  of  Kekewich,  J„  dismissing  a,  summooi 
taken  out  for  delivery  of  a  bill  of  costs  by  solidton 
and  for  taxation  of  that  biU.  A  preliminary  objectiaDi 
has  been  taken  that  this  is  really  a  final  and  not  sn 
interlocutory  appeal.  It  is  an  objection  whioh,  if 
nothing  is  done  to  correct  the  mistake,  is  fatal  to  this 
appeal.  I  am  of  opinion  that  it  is  a  ^ood  objea^ 
In  my  opinion  the  order  made  upon  this  summoDS  a 
a  final  order.    The  question  raised  on  the  summons  u 

(a.)  Beported  by  J.  I.  SnBLma,  Esq.,  Barrister- 

at-Law. 
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whether  there  is  a  right  to  delivery  of  the  bill  trad  to 
tazatioD,  and  that  question  is  ftnally  decided  one 
way  or  the  other  whateyer  order  is  made  upon  the 
sammons.    If  the  order  is,  as  the  order  of  Kekewioh, 
J.y  is,  that  the  sttmmons  stands  dismissed,  there  is 
onoe  and  for  all  a  fioal  determination  that  the  client 
has  no  right  to  relief  under  Ihe  Solicitors  Acts  iu  the 
nature  ox  delivery  of  a  bill  and  taxation .     If,  on  the 
other  hand,  an  order  is  made  for  delivery  of  a  bill  and 
taxation,  that  finally  disposes  of  the  matter  on  the 
summons  on  the  other  possibility ;  it  is  then  decided 
onoe  and  for  all  that  the  client  is,  in  the  cironmstances 
before  the  court,  entitled  to  an  order  for  delivery  and 
taxation.    It  is  suggested  that  in  the  last  alternative 
I  have  put  the  order  is  not  fioal,  because  after  the 
order  there  will  be  taxation  and  a  certificate  and 
possibly  a  review  of  the  taxation.   But  it  is  really  plain 
that  the  mere  fact  that  there  may  be  ioqniries  to  be 
oanied  out  after  the  order  or  after  the  judgment  has 
been  delivered  does  not  prevent  the  order  or  the 
judgment  from  being  a  finid  order  or  a  final  judgment. 
After  you  have  got  an  order    for   windmg   up   a 
company,  there  are  obviously  an  enormous  quantity 
of  questions  which  may  be  raised,  and,  as  pointed  out 
in  the  course  of  the  argument,  after  you  get  an  order 
in  a  redemption  action   there  are  inquiries  which 
will  have^  to  be  proceeded   with   after   the   order. 
In  these  droumstanoes  it  seems  to  me  that  the  objec- 
tion raised  that  this  is  a  finsl  and  not  ao  interlocut'  ry 
order  is  a  good  objection.    I  can  quite  imderstand 
that  people  may  regard  a  summoos  for  an  order  for 
delivery  of  a  bill  of  costs  and  taxation  as  a  summons 
the  ultimate  end  of  which  is  not  to  ascertain  whetht-r 
OT  not  there  is  a  liability  to  deliver  a  bill  and  have 
it  taxed,  but  as  a  summons  initiated  for  the  purpose  of 
aicertainxng  the  quantum  of  money  which  the  client 
is  liable  to  pay  to  the  solicitor,  or  which  the  solicitor 
may  have  to  pay  to  the  client.    The  proceeding  may 
be  so  regarded,  but  it  is  not  so  here,  and  the  form  of 
the  proceedings  show  that  as  things  stand  one  must 
xegtid  the  object  of  the  summons  as  being  to  ascer- 
tain whether  or  not  there  was  a  liability  to  deliver  a 
bill  of  costs  and  have  it  taxed.    It  is  snid  th^t  it  is  an 
iooonvenient  thing  that  questions  of  this  sore  as  to 
tbe  liability  to  deliver  bills  of  costs  and  taxation 
should  stand  oyer  for  tbe  length  of  time  for  which 
they  will  have  to  stand  over  if  the  appeals  c^me  into 
the  final  list  before  the  question  can  be  determined. 
If  that  is  so  it  can  be  got  over  by  an  alteratioa  of  the 
roles;    but  we  sitting  here  cannot  deal   with   the 
matter   otherwise   than   acoordmg  to   the  existing 
practice. 

BoMBB,  L.J. — ^I  agree,  and  need  only  add  this: 
When  you  have,  as  here,  not  an  applictitiou  in  an 
action,  but  an  original  proceeding,  an  origin«ti  ig 
sununons,  in  order  to  see  whether  an  order  made  on 
that  proceeding  is  final  or  not,  you  ought  to  consider 
what  was  the  object  of  the  proceeding  as  a  matter  of 
sub»tance,  and  tne  test  whether  an  order  is  a  final 
order  or  not  is  to  be  arrived  at  by  considering  as  a 
matter  of  substance  what  was  the  matter  in  dispute, 
what  was  it  that  gave  rise  to  the  litigation  in  whidi 
the  order  is  to  be  made.  Applying  that  test  here, 
what  was  the  matter  in  dispute  and  to  be  decided  by 
this  order  P  The  matter  in  dispute  was  simply  this : 
the  applicant  said  that  the  respondents  were  his 
solicitors  and  ought  to  give  him  a  bill  of  costs  and 
that  that  bill  ought  to  be  taxed.  That  was  in  sub- 
staaoe  the  matter  in  dispute  between  the  parties. 
What  was  the  order  made.  It  was  an  order  dUsmiss- 
ing  the  application.  If  the  order  had  been  the  other 
way,  if  an  order  had  been  made  iu  favour  of  the 
appHoant,  it  would  equally  have  disposed  of  the 
matter  in  dispute.     !niat  being  so,  the  order  would 


be  a  final  order  within  the  definition  in  Salaman  v. 
Warner^  and  following  that,  I  am  of  opinion  that  this 
was  a  final  order. 

Cozsnb-Habdt,  L.J. — I  agree.  I  think  the  order 
is  none  the  less  final  t>ecause  it  does  not  settle  the 
exact  amount  due  between  the  parties. 

[Subsequently  the  Oottbt  granted  an  extension  of 
time  for  giving  notice  of  appeal,  and  directed  that 
the  appeafshould  be  transferred  into  the  general  Hst 
and  cooie  on  for  hearing  after  interlocatory  appeals 
the  following  Wednesday.  It  came  on  accordingly 
on  the  13th  and  14 th  of  November  and  was  com- 
promised.] 

Solicitors,  Godfrey  &  Webb;  Herbert  Reeves  &  Co. 
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Chan.  Div. 
Byrne,  J. 

In  re  Thb  London  and  Globe  Finance  Co. 

(Lihitbd).  (a.) 

Company — Winding  up  ^Public  examination — Discre- 
tion  of  registrar  as  to  allowing  question — Companies 
(Winding-up)  Act,  1890  (53  &  54  Vict.  c.  63)  a.  8. 

The  discretionary  po 'Per  of  allowing  a  question  to  he 
put  at  a  public  examination  given  to  the  court  by  section 
8,  sub-section  7,  of  the  Companits  {Winding-up)  Act, 
1890,  is  in  no  way  limited  by  the  other  provisions  of  that 
stction^  but  is  a  discretion  that  mast  be  judicially  and 
carefully  exercised  under  all  the  circumstances  of  each 
particular  case. 

Motion  for  an  order  that  Mr.  Wnitaker  Wright, 
who  bad  taken  part  in  the  promotion  and  formation  of 
the  above  company,  might  be  ordered  to  answer  certain 
questions  which  the  rf  gistrar  had  refused  to  allow  to  be 
put  to  him  at  his  public  examination.  These  questions 
had  reference  (as  was  conceded  at  the  bar  although 
not  proved)  to  an  alleged  agreement  which  was 
the  subject  of  pending  litigation  between  the  compsny 
and  persons  wno  were  not  before  the  court,  and  the 
official  receiver  had  objected  to  their  being  put  by 
certain  shareholders  who  were  not  parties  to  that 
litigation;  this  objection  was  upheld  by  the  registrar. 

T.  Terrell,  K,G,^  and  TT.  Stewart,  for  the  share- 
holders iu  question,  argued  (1)  th«t  the  power  of  the 
registrar  under  section  8,  »ub-section  7,  was  confined  to 
disallowing  questions  wnioh  did  not  fail  within  sub- 
section 3,  and  (2)  that  if  the  registrar  had  in  fc^t  a 
wriles  dihcretion  such  discretion  had  been  wrongly 
exercised. 

Oore  Browne,  for  the  official  receiver. 

Muir  Mackenzie,  for  Mr.  Whitaker  Wright. 

Bybne,  J.,  held  that  the  discretion  given  by  sub- 
section 7  of  section  8  to  the  registrar  of  refusing  to 
allow  a  question  to  be  put  was  not  in  any  way  limited 
by  the  preceding  sub'Sections  of  section  8,  but  that  it 
was  a  discretion  that  must  be  judicially  and  carefully 
exercised  under  all  the  circumstances  of  the  case  for 
the  benefit  of  all  parties  interested.  Without  saying 
that  because  litigation  was  pending  a  question  which 
had  reference  to  such  litigation  mast  not  be  put,  he 
thought  tnat  in  the  present  case  the  registrar  had 
properly  exercised  the  discretion  given  to  nim  by  the 

(a.)  Beported  by  L.  W.  Bybns,  Esq.,  Barrister-at- 

Law. 
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toLL 


High  Oottbt. 


WAXEFIBLD  OOBPORiLTIOV  V.  Ck>OXB  AITD  OtHKBS. 


High  Gottbt. 


Act  The  qaefttioDs  were  in  the  preeent  oise 
intended  to  be  pnt,  not  by,  but  in  the  interestt  of 
penous  againat  whom  the  company  had  oommvnoed 
proceedings,  and  had  been  objected  to  by  the  official 
receiver  on  the  ground  that  the  interestc  of  the 
company  and  its  creditors  and  contributories  might 
be  prejadioed ;  the  registrar  in  the  judicial  exercise 
of  his  discretion  had  come  to  the  conclusion  that  the 
offidal  receiver's  objection  was  well  founded,  and  with 
this  view  he  agreed.  The  application  would  be  dis- 
missed with  costs. 

Solicitors,  Oeorge  Terrell  ds  TerreU  ;  Bam  &  Berridge  ; 
EollaTM  A  Co. 


} 


Dec.  16. 


K  B.  Div. 

(Lord  Alverstone,  L.G.J.,  and 

Darling  and  Ghannell,  JJ.) 

WaESFIBLD    OOBPOKATIOir    V.    GOOKE    AND 

Othebs.  (a.) 

Highway — Bepair — Local  government —Beoovery  of  ex* 
penses^Wakefldd  Corporation  Act,  1887,  M.  28-31— 
Private  Street  Works  Act,  1892,  m.  6,  8. 

A  finding  of  magietrates  that  a  certain  etreet  ie  a  high' 
way  repairaUe  by  the  inhabitants  at  large  is  not  oon- 
dtbsive,  and  does  not  operate  cu  a  judgment  in  rem  in  any 
subsequent  proceedings  taken  by  the  local  autJtority 
respecting  the  same  street  against  different  parties^ 

Beg.  V.  Hutchings,  29  W.  B.  724,  6  Q.  B.  D.  300, 
followed, 

Oftoo  stated. 

By  the  Wakefield  jGorporation  Act  of  1887  the 
corporation  had  the  power  to  do  certain  works,  and 
they  chargedi  under  section  29  of  the  Act,  a  portion  of 
the  expenses  on  certain  frontagers,  iJleging  that 
Hedge-lane  was  a  private  street. 

At  the  hearing  before  the  magistrates  the  objec- 
tors alleged  that,  the  magistrates  having  previously 
held  that  Hedge-lane  was  a  highway  repairable  by 
the  inhabitants  at  large^  the  matter  was  res 
judicata. 

The  magistrates  dismissed  the  application  on  this 
ground,  but  stated  a  case. 

Macmorran,  K,C,,  and  Senior,  for  the  corporation. — 
Tnis  case  is  similar  to  Beg.  v.  Hutchings,  29  W.  B.  724, 
6  Q.  B,  D.  300,  and  as  Uie  partes  are  diflEarent  here 
the  justices  were  wrong  in  not  hesring  the  applica- 
tion. 

Danckwerts,  K,C.,  Qlen,  and  Compston,  for  the 
respondents. — Beg,  v.  ffutchings  does  not  apply  here ; 
the  case  turns  upon  the  provisions  of  the  Private 
Street  Works  Act,  1892,  and  the  provisions  of  ^lat 
Act  give  power  to  the  justices  to  Anally  determine  all 
objections. 

The  judgment  of  The  Goubt  (Lord  Alybbstone, 
L.G.J.,  and  Djlbling  and  Ghannell,  JJ.)  wai 
delivered  by 

Lord  Alyebstonb,  L.G.J.^This  is  an  appeal  from 
the  dednon  of  the  msgistrates  of  the  ci^  of  Wake- 
field deddiog  that  certain  proceedings  under  the 
Wakefield  Gorporation  Act,  1887,  for  pro?ida)g  for 
the  expense  of  paving,  metalling,  and  ohannellmg  a 
certam  street  of  the  city  were  invalid  on  the  ground 
that  in  similar  proceedings  taken  in  the  year  1898  it 
had  been  decided  by  the  justices  having  jurisdiction 
in  the  matter  that  ttie  street  was  a  highway  repsir- 

(a.)  Beported  by  G.  G.  Wilbbahaic,  Bsq.,  Bar- 

lister-at-Law. 


able  by  the  inhabitants  at  large.    The  matter  arises 
under  seoibions  29  and  30  of  the  Wakefield  Gorporation 
Act,   1887,  which  contains    pronsions  analogous  to 
tbose  in  section  150  of  the  Public  Health  A^  1875, 
and  practically  identical  with  sections  6  to  8  of  the 
Private  Streets  Works  Act,  1892.    The  point  raised 
for  our  decision  is  whether  a  finding  of  the  magis- 
trates   upon   a   proceeding    properly    taken   under 
section  30  of  the  Act  of  1887  to  the  eflPect  that  a 
street  is  a  highway   repairable  by  tbe  inhabitants 
at   large  is   conclusive    in     any   subsequent    pro- 
ceediogs   for  apportionment   whoever  may  be  the 
parties  to  the  subaequent  prooeediags.    In  the  case  of 
Beg,  V.  Eutchings  it  was  decided  by  the  Gourt  of 
Appeal  that   an   adjudication   by   justices   upon  a 
summons  by  them  to  recover  the  amount  of  an  appor- 
tionment made  under  section  150  of  the  Public  Health 
Act,  that  a  street  was  a  highway  repairable  by  the 
inhabitants  at  large,  did  not  prevent  ttie  local  authority 
from  subsequently  claiming  the  amount  of  apportion- 
ment in  respect  of  the  same  street  under  prooeedtngs 
subsequently  taken.      It  was,  however,  contended 
before  us  that  the  provisions  of  section  31  of  the  Act 
of  1887  and  the  corresponding  provisions  of  section  8 
of  the  Private  Street  Works  Act,  1892,  had  altered 
the  lav  in  this  respect,  that  proceedings  under  these 
sections  were  of  the  nature  of  proceedings  in  rem,  or 
that  at  least  they  were  conclusive  and  final  as  between 
the  corporation  and  the  persons  who  either  themselves 
or  their  predecessors  in  title  hsd  been  parties  to  the 
earlier  proceedings.    This  contention  was  based  upon 
the  following  amoog  other  grounds :  That  under  sub- 
section b  of  section  30  the  owner  of  premises  shown  in 
a  provisional  apportionment  liable  to  be  charged  could 
object,    among  other  grounds,  that   the  street   in 
question  was  a  highway  repairable  by  the  inhabitants 
at  large,  and  that  under  sod*  section  1  of  section  31  a 
court  of  summary  jurisdiction  was  to  appoint  a  time 
for  the  determining  the  matter  of  all  objeotionBy  and 
might  proceed  to  hear  and  determine  the  matter  of 
all  such   objections  in  the  same  manner  as  if  the 
corporation  were  proceeding  summarily  against  the 
obiect<Ms  to  enforce  payment ;  and,  further,  that  by 
sub-section  2  of  the  same  section  it  was  provided 
that  no  objection  which  could  be  made  under  this 
Act  ahall  be  otherieise  made  or  allowed  in  any  court, 
proceeding,  or  manner  whatsoever.    It  was  argued 
that  these  prorisions  show  that  any  objection  which 
could  be  raised  by  objectors  was  to  be  determined 
once  and  for  all.  not  only  as  regards  the  apportion- 
ment then  under  consideration,  but  for  the  purposes 
of  any  future  «roceedingunder  the  same  section  then 
under  consideration.     The  consequences  of  such  a 
view  are  very  f  ttr-reaching.    For  example,  although 
some  only  of  the  owners  liable  to  be  charged  m»y 
have   taken  objectionn,  the  finding  would  be  held 
binding  upon  the  owners  or  persons  entitled  to  object, 
who   were  no  parties  to  the  prooeedinss.     If  the 
justices  had  power  to  determine  finally  and  against  all 
parties  that  a  street  was  a  highway  repairable  by  the 
inhabitants  at  large,  they  must  have  power  to  cCeter- 
mine  that  it  was  not,  and  in  that  case  a  serious  injury 
miffht  be  infiicted  on  other  owners  who  might  be  in  a 
position  to  produce  quite  different  evidence  from  that 
on  which  t^e  decision  proceeded ;  still  the  consequences 
of  giving  effect  to  that  contention  would  not  be 
sufficieot   to   prevent   us   from   so   holding  if  the 
language  of  the  section,  fairly  read,  leads  to  tha^ 
conclusion.    But,  in  our  opinion,  the  provisions  were 
eoacted  with  an  entirely  oifferent  view,  and  not,  as 
suggested,  with  the  object  of  altering  the  law  as  laid 
down  in  the  case  of  Beg,  v.  Eutchings.    We  think  that 
the  objects  of  sections  30  aod  31  were  to  enable 
objectors  to  raise  objections  to  the  apportionment 
before   any   expense  had   been  inonrred,  and  also 
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to  enable  preliminarY  points  to  be  determined   at 
an  earl/  stage  whiok   ooald   not   be   raised   upon 
a  lammons   to   reooyer    the  apportioned   amount. 
Under  leotion  150  of  the  PabUo  uealth  Act  the  urban 
anthoiitiee  were  compelled,  before  they  could  take 
prooeedings   to   recover   the   amount,     to    execute 
the  work.    The  section  in  question,  section  80  of  the 
Act  of    1887,    allows   owners    to   raise    qaestions 
as  to   the   character   of   the   proposed    works,  the 
propriety  of  the  estimate,  the  sufBciency  of  the  pUms, 
ana  the  matters  which,  if  they  are  to  be  raised  at  all, 
it  is  convenient  should  be  raised  before  the  works  are 
executed.  We  think  that  the  real  jurisdiction  given  to 
jostioes  is  that  contained  in  the  concluding  words  of 
snb-seotion  1  of  section  31,  '*  quash  in  whole  or  in  part 
or  ma^  amend  the  resdlutioD,  plani,  estimates,  and 
proviriooal    apportionments,'*  and   that  the   earlier 
words,  *'  appoint  a  time  for  determining  the  matter 
of  all  such  objections,"  are  only  intended  to  enable 
the  justices  to  determine  the  questions  which,  as 
provided   by  section   30,    may    be   raised   by   the 
penons   entitled   to   object        This   determination 
cnableB  the  jastices  to  quash,  or  amend,  or  confirm 
the  resolution,  plans,    estimates,   and    provisional 
anpoTtionmeDts.    In  this   view  the  reasoning  of  the 
Goort  of  Appeal  in  Beg,  v.  Huiching$  applies  to  this  case, 
and  we  thmk  that  tae  objection  taken  on  behalf  of 
the  objectors  that  there  has  been  a  previous  determina- 
tion that  the  street  in  question  was  a  highway  rep%ir- 
aUe  by  the  inhabitants  of  the  city  at  larg^  waa  no 
bar  to  prooeedings  taken  in  this  case.    It  is  unnecci- 
sary  to  consider  ue  other  points  which  were  raised  on 
bebalf  of  the  appellants. 

Soliaitors  for  the  appellauts,  Sharpe,  Parker, 
Fritchards,  Barham,  A  Bharpe,  for  C7.  J.  ffudsoUf 
Wakefield. 

Solicitors  of  the  respondents,  Badford  A  Frank- 
land,  for  G,  B.  L.  Femandea ,  Wakefield. 


E.  B.  Div.  ) 

'  (Lord  Alverstone,  L.C.J.,  and  |  Nov.  9. 

Darling  and  Channell,  JJ.)   ) 

Hopkins  v.  M'Bride.  (a.) 

Ship— Seaman — Obligatwn  of  seamen  under  articles — 
Agreement  vrUh  crew  to  pay  increased  wages — Action 
to  enforce  agreement. 

In  an  cation  by  seamen  to  enforce  an  agreement  made 
hy  the  master  with  them  abroad,  while  under  articles,  to 
pay  addUional  remuneration  in  consideration  of  their 
remaining  on  board  and  working  the  vessel  home  aft^r  an 
accident,  which  had,  in  fact,  not  rendered  the  vessel  un^ 
seaworthy. 

Held,  thai  in  the  absence  of  evidence  that  the  risk  of 
navigating  the  vessel  in  her  then  state  xoas  such  as  woutd 
have  justified  t?ie  crew  breaking  t?ieir  articles  abrocui,  tJie 
agreement  was  not  one  that  could  be  enforced. 

Gase  stated  by  the  jostioes  of  West  Hartlepool,  the 
point  raised  being  whether  an  affreement  entered  into 
py  a  captain  to  pay  his  men  additional  remuneration 
in  consideration  of  their  agreeing  to  navigate  the 
vessel  home  was  binding. 

The  jostioes  held  that  it  was  not,  and  the  case 
stated  included  the  following  statement  of  f  «ots : 

".  .  •  6.  The  said  complaint  was  made  to  us 
pursuant  to  section  164  of  the  Merchant  Shipping 
Act,  1894  (57  ft  58  Vict,  c  60). 

(a.)  Beported  by  Bbskine  Bsid,  Esq.,  Barrister- 

at-Law, 


'*  7.  On  the  hearing  of  the  said  coooplaint  the  fol- 
lowing ^ts  were  proved  before  us :    (1)  Th^t  die 
appellant  signed  articles  pursuant  to  the  Merchant 
Hhippin^  Act,  1894,  in  Loudon,  as  seaman  on  board 
the  British  steamship  Tymeric,  of  which  the  respondent 
was  master,  for  a  voyage  to  the  Gape,  with  Government 
stores,  callingat  St.  Helena  with  caitle,  and  back  to 
a  port  in  the  U nited  Kingdom,  at  wages  after  the  rate 
of  £4  per  month.    (2)  Tnat  during  the  voyage  to  and 
when  near  Port  Blizabeth  the  vessel  struck  on  a  reef, 
where  she  remained  for  some  minutes,  being  got  off 
under  her  o«m  steam,  and  towed  into  Port  Elizabeth. 
(3)  That  the  resp'^ndent  reported  the  stranding  of 
the  vessel  to  the  shipping  master,  and  also  to  the 
captain  of  the  port  at  fort  Elizabetii,  and  an  inquiry 
was  hdd  there  into  the  matter  of  the  stranding  ol  the 
vesseL    (4)  That  while  at  Port  Elizabeth  the  master 
received  the  following  document,  signed  by  several 
members  of  the  cve«v,  inclnding  the  appelant:  '  S.S. 
Tymeric — To  the  Oaptain, — Sur, — We,  tne  undersigned, 
comprising  the  crew  forward,  desire  to  know,  iu  the 
event  of  this  ship  going  to  sea  in  the  damaged  con- 
dition she  is  in  at  present  if  there  is  to  be  any  terms 
arranged  with  the  ore«v  in  regard  to  taking  her  to  sea 
(Signed)  J.  Greer.*    (5)  T^t  the  rdspondeat  promised 
to  give  the  men  half  a  month's  p%y  to  take  the  vessel 
to  Uapa  Town,  about  400  miles  distant,  but  subie- 
quently  told  them  that  the  dock  ift  Oape  Town  was 
occupied,  and  that  if  they  would  consent  to  go  in  the 
vessel  he  would  get  his  clearance  papers,  shore  up  tbe 
tanks,  and  take  her  to  Bngland.     (6)  That  the  vessel 
was    examined   by   tfro   Lloyd's   surveyors   and    a 
surveyor  of  the  London  Salvage  Association  at  Pore 
Elizabeth.    (7)  That  on  the  26th  of  April,  1901,  a 
document,  of  which  the  following  is  a  copy,  signed 
by  the  appellant  and  other  members  of   the  crew, 
was   handed   to   the   respondent:    '26/4/01.      Port 
Blizabeth.~S.&  Tymeric— To   Oaptain   M'Bride.— 
Sir, — We,  the  undersijgned,  numbering  fifteen  of  the 
crew,  agree  to  go  to  sea  in  the  above  steamer  for  the 
sum  of  £14  (fonrteen  pounds)  bonus  independent  of 
our  monthly  wa^;es.    In  the  event  of  the  ship  not 
reaching  her  destination  the  above  bonus  to  be  made 
good,  each  man  to  hold  a  promissory  note  signed  by 
the  captain  to  that  effect.*    (8)  That  the  respondent 
went  ashore  and  endeavoured  to  obtain  another  crew, 
but  was  unable  to  do  so.    (9)  That  on  the  28th  of 
April,  1901,  the  appellant  and  another  seaman  had 
an  interview  with  the  respondent  with  regard  to  the 
documents  which  have  been  handed  by  the  crew  to 
the  respondent,  when  the  respondent  threatened  that 
if  they  did  not  go  in  the  vessel  he  would  put  them 
in  gaol,  and  the  appellant  replied,  *  Very  well,  sir, 
1*11  see  the  shipping  master  in  the  morning  before  I'll 
go  to  gaol.'    (10)  That  en  the  following  day  the 
respondent,  not  being  able  to  obtain  other  men,  and 
knowinsr  that  he  could  not  get  the  vessel  back  to 
England  without  the  aisistance  of  the  appellant  and 
the  other  members  of  the  creiv,  called  them  aft  and 
said  to  them,  *I  will  give  you  £14  each  if  you  will 
go  in  the  ship,  independent  of  wages,'  and  at  the 
request  of  tbe  men  he  gave  tbem  each  a  document, 
but  at  the  time  he  agreed  to  give  them  the  money  he 
never  intended  to  pay  it.    (11)  That  the  appellant 
never  stated  to  the  respondent  (as  he  had  a  right  to 
do  nnder  section  211  of  the  Merchant  Shipping  Act, 
1894)  his  desire  to  make  a  complaint  to  a  justice  of 
the   peace,    British    Consular  offioer,  or  officer   in 
command  of  one  of  his  Majesty's  ships,  nor  was  he 
prevented   by    the  respondent   from   making   such 
complaint,  but  that  naval  officers  were  frequently  on 
board  the  vessel,  and  the  appellant  had  ample  oppor* 
tunicy  of  making  such  a  complaint  to  them  if  he  had 
desired  to  do  so.    (12)   That  the  respondent  could 
not  have  got  another  crew,  and  could  not  havf 
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brbught  the  yessfl  to  EoglAndif  the  appellant  and  the 
other  membflre  of  the  ore  w  had  not  oonsented  to  sail  in 
her.  (13)  That  the  Teasel  safled  for  England  with  the 
appellant  on  board.  Fine  weather  generally  prevailed 
daring  the  T07«ge,  but  rough  sea  was  oooasionally 
experienced.  After  avoyage  of  forty-fire  or  forty- 
six  days  (the  usual  length  of  a  Toy^ge  being  about 
thirty  days)  she  arriv^  at  West  £[«rtlepool,  where 
she  was  put  into  dry  dock.  (14)  That  the  vessel  was 
cellalar  bottomed,  haviog  two  bottoms,  the  outer  one 
of  which  was  all  pe>  forated,  but  the  inner  one  entire, 
and  h*-r  tanks  were  sbored  down  at  Port  Elizabeth 
under  Lloyd's  survey.  (10)  That  the  only  reason 
alleged  by  the  appellant  for  refusing  to  proceed  in  the 
vessel  unless  the  respondent  promised  to  p  *y  him  £14 
bonus  independent  of  his  monthly  wages  was  that  the 
vessel  was  unsea worthy.  (16)  l^t  the  vessel  when 
she  left  Port  EUzabeth  was  not  unseaworthy.  (17) 
That  on  the  voyage  to  Bogland  the  appellant  per- 
formed only  his  usual  duties  of  seaman,  no  addttlooal 
labour  being  required  of  him,  and  that  the  vessel  not 
being  unseaworthy,  he  incurred  no  unusual  risk  or 
d«nger  to  his  life  by  proceeding  in  ner  from  Port 
Elizabeth  to  Weit  Hartlepool.  (18)  That  on  the 
arrival  of  the  vessel  at  West  Hartlepool  the  crew  were 
paid  off,  the  appellant  being  offered  £4  in  addition  to 
his  ordinary  wages,  but  refused  to  take  the  £4,  claim- 
ing £  14.  That  the  X4  were  deposited  with  the  shipping 
master  at  West  Hartlepool,  to  be  paid  to  the  appeUant 
as  a  gratuity  on  condition  he  gave  up  the  document 
given  to  him  by  the  respondent  at  Port  Elizabeth,  and 
that  this  sum  was  so  deposited '  without  prejudice.'  •  • . 

*'  On  the  facts  proved  before  us  as  above  stated,  and 
having  regard  to  the  cases  of  Harris  v.  WaUon,  1 
Peake  102;  Stilk  v.  Myrick^  2  Gamp.  317;  HarrU 
V.  Carter,  2  W.  B.  409,  23  L.  J.  Q.  B.  206; 
Fraser  v.  BaUon,  5  W.  E.  632,  26  L.  J.  0.  P. 
226;  and  Hartley  v.  Ponsonhy,  5  W.  B.  659,  26  L.  J. 
Q.  B.  322,  we  were  of  opinion:  (1)  That  ai  the 
vessel  (as  we  found  to  be  the  fact)  was  not  unsea- 
worthy, the  appellant  was  not  justified  in  refusing  to 
proceed  or  in  demanding  extra  wsges  or  a  bonus  as  a 
condition  of  his  proceeding  in  the  vessel  on  the  voyage 
for  which  he  was  under  cjntract  to  serve  in  her.  (2) 
That  nothing  had  ocourrel  up  to  the  time  when  the 
respondent  promised  or  agreed  to  give  the  appellant 
suon  extra  wages  or  bonus  or  did  occur  bet^^een  that 
time  and  the  time  of  the  arrival  of  the  vessel  at  West 
EEartlepool  which  discharged  the  originid  at  tides, 
and  ttie  contract  contained  therein.  (3)  That  the 
promise  or  agreement  by  the  respondent  to  pay  the 
appellant  sucm  extra  wages  or  bonus  in  addition  to  the 
wages  fixed  by  the  original  articles  was  void  for  waut 
of  consideration.  (4)  That  the  appelant  and  respon- 
dent were  bound  by  the  original  articles,  and  the 
appellant  was  not,  therefore,  entitled  to  recover  the 
extra  wages  or  bonus  which  the  respondent  had 
promised  or  agreed  to  pay  him." 

The  justices  aocordiogly  gave  judgment  for  the 
respondent. 

The  question  upon  which  the  opinion  of  the  court 
was  denred  was  whether  the  justices  upon  the  above 
statement  of  facts  came  to  a  correct  determination 
and  decision  in  point  of  law,  and  if  not,  what  should 
be  done  in  the  premises  P 

ft 

R*  L  SifMy,  for  the  appellant.— The  question  here 
is  whether  wnen  the  agreement  was  enterad  into  there 
was  reasonable  apprehension  of  unseaworthiness — 
whether  the  ship  was  in  such  a  condition  that  the 
crew  were  not  bound  to  re-smbftrk«  There  was  no 
finding  that  there  was  actual  risk. 

H,  H,  Gregory  t  for  the  respondent. — ^There  is  nothing 
to  show  that  the  seamen  felt  that  theur  artides  were 
at  an  end,  and  unless  the  appeUant  can  prove  that  \ 


some  nsk  was  in  the  mind  of  both  parties  at  the  tuns 
that  the  agreement  was  entered  into  the  court  will 
not  enforce  such  a  bargain:  see  Harrie  v.  Oarkr 
and  Hartley  v.  Pomanby, 

Simey,  in  reply. — ^The  cases  dted  were  deoiiionB 
where  the  alleged  unseaworthiness  was  apparent 
That  was  not  tbe  case  here ;  moreover,  the  appeUsot 
was  bought  off  going  to  the  shipping  marter  to 
have  the  question  of  seaworthiness  determined,  and 
the  agreeing  to  forego  this  right  would  be  sufficient 
consideration  in  any  case  to  support  the  daim. 

Lord  Alybbstokb,  L.C.  J.— I  do  not  think  upon 
the  facts  found  that  this  agreement  can  be  enforcsd. 
For  upwards  of  one  hundrM  years  there  has  been  a 
prindple  of  law  that  in  the  case  of  contracts  made  by 
seamen  (who  were  not  entitled  to  break  their  artialfls;, 
even  if^  there  might  apparently  have  been  oome  con- 
sideration, as,  for  instance,  the  difficulty  of  ffMng 
the  ship  away — this  was  not  enough  to  justify  the 
contract  if  in  fact  the  droumstanoes  were  not  suoh  ss 
to  justify  the  crew  in  thinking  that  the  oontcact 
under  the  artides  was  at  an  end. 

In  this  case  it  was  found  that  the  vessel  was  in  fsot 
seaworthy;  that  the  appellant  performed  only  his 
usual  duties  of  seaman  during  the  voyage  home  and 
incnrrednoriskordsnger  to  bis  life.  Ko  sufficieot 
reason,  in  our  opinion,  haviog  been  given  to  justify 
the  appellant  iu  breaking  his  artidet,  he  was  boond 
by  them,  and  his  contract  for  extra  remuner- 
ation came  under  the  class  of  contracts  which  have 
over  and  over  again  been  held  not  binding.  The  law, 
in  my  opinion,  is  correctly  stated  in  HarUey  v.  FonMnbift 
and  those  references  to  the  law  are  not  the  leu 
weighty  beosuse  they  were  delivered  in  a  case  in 
whidi  the  judges  conduded  that,  as  the  finding  of 
the  jury  amounted  to  a  finding  that  the  vessel  was 
unseaworthy,  there  was  a  case  in  which  a  freth  con- 
tract could  be  made.  I  think  that,  broadly,  a  seamsn 
who  se^ks  to  insist  on  a  fresh  contract  is  bound  to  show 
a  state  of  drcumitancet  in  which  he  would  be  justified 
in  breaking  his  artides.  In  this  case  it  was  found, 
as  a  f  Act,  that  the  yetsd  was  in  fact  seaworthy,  and 
that  the  appellant  incurred  no  unusual  risk  or  danger 
by  proceediuff  on  the  voyage.  It  was  said  that  thers 
was  some  evidence  that  the  men  proposed  to  go  beforft 
the  shipping  master  and  lodge  a  complaint  if  terms 
were  not  made  with  them,  and  that  this  was  suffioient 
consideration.  I  would  like. to  postpone  my  judgment 
on  any  case  in  which  the  question  was  really  raised 
whether,  wh^i  it  was  in  the  power  of  the  seaman  to 
detain  the  ship  and  he  did  not  do  so,  it  might  not  be 
a  good  ground,  but  in  my  opinion  it  is  not  raised  in 
the  present  case,  and  it  is  therefore  not  open  to  us  to 
consider  it. 

DjlblIaTNQ  and  Ohannsll,  JJ.,  oonourred. 

Appeal  dismissed, 

Solidtors,  Chas,  H.  Dodd,  for  James  J.  Dodd,  West 
Hartlepool ;  Holrnan,  Birdwood,  <t  Oo. 


YoLL. 
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Soude  of  l,ortr0. 

Cabb  v.  Fbaois,  Times,  &  Co.  (a.) 

Conflict  of  lawa^Tvrt  in  foreign  country — Right   of 
action — Foreign  government— Jurisdiction, 

To  eons' itute  an  aciiomible  wrong,  where  the  injury  is 
eummitted  abroad^  it  mtist  he  actionable  in  the  country 
whtre  committed  oa  well  as  in  this  country 

Where  a  British  subject  seized  goods  in  Muscat  waters, 
which  act  was  authorized  by  the  Sultun  and  therefore 
lawful  in  that  country,  no  action  lies  in  our  courts  for 
such  seizure. 

Appeal  from  an  order  ef  the  Court  of  Appeal  (A.  L. 
Smith,  Vaaghan  Wi  I'ams,  and  Bomer,  L.  JJ.)  reTersiog 
a  jad(|m€nt  of  Grantham,  J. 

'fhe  respondents,  whp  were  merohantt  oarryiog  on 
bnrii  eis  in  liondoo,  Bathire,  and  MascaS  sned  the 
ftppUoant,  a  oaptaUi  in  the  British  navy,  for  an 
aUeged  wrong  committed  abroad.  The  facts  and 
ligaments  are  shortly  given  in  the  jadgmen^s. 

Sir  R,  Finlay,  A,G,,  Sir  E,  Carson,  8.G,,  and 
R,  B,  D,  Acland,  fur  the  appellant 

8irR.  Reid,  K.C.,  J.  Walton,  K,C„  and  Hollams, 
for  the  respondents. 

Eirl  of  Halsbubt,  L.C.— This  is  an  aotion  in 
wkich  the  plaintiffs  olaim  in  tort  for  an  act 
which,  in  the  first  instance,  I  ahaU  assume  to  have 
been  done  wi  hin  the  territorial  waters  of  the  Saltan 
of  Mosc«t.  The  argaments  of  the  respondents  come  to 
this,  that  the  Saltan  was  not  entitled  within  his  own 
territory  to  say  what  shoaldor  shooldnot  be  a  sabjeofc 
of  traffic.  The  Saltaa  had  said — and  he  enforced  his 
prohibition  by  authorized  armed  intervention — that 
be  would  not  permit  a  particular  kind  of  traffic  to  p  iss 
throogh  his  territory.  I  am  somewhat  surprised  that 
time  should  be  any  contest  on  this  point,  or  that  any 
doubt  should  be  »uggested.  I  agree,  indeed,  th<»t 
there  is  no  analogy  between  this  prcc-eding  and  a 
jndgmsint  in  rem.  There  is  no  reUtion  between  an 
act  done  or  authorized  by  a  sovereign  in  his  own  terri- 
tory and  a  jadgment  in  renh.  It  is  no  ground  for  dis- 
patiog  the  yaJidity  of  this  aotion  that,  if  done  in 
another  country,  it  would  have  been  unJawful. 
Before  the  abolition  of  slayery — to  take  an  illuatration 
from  our  own  history — ^no  aotion  would  have  been 
permissible  in  this  country  on  the  ground  of  a  restraint 
of  liberty  in  Jamaica,  which,  though  unUwfal  in  this 
oomitry,  was  perfectly  l^galin  a  country  in  which  slavery 
prevailed.  In  this  case  the  Saltan  has  declared  what  his 
own  law  is.  It  was  contended  that  this  was  a  question 
for  an  English  jury,  who  could  go  behind  the  Sultan's 
set.  But  no  such  proposition  oan  be  maintained. 
The  Sultan's  authority  is  supreme  within  his  own 
territory.  Tlie  broad  proposition  is  that  tihe  Saltan  s 
dedaration  was  an  act  of  state,  which  cannot  be 
impugned  in  an  aotion  in  this  country.  The  question 
is  no  doubt  raised  whather  an  act  dene  by  such 
snthority  by  a  British  subject  and  participated  in  by 
the  British  €h>vemment  can  be  recognized  by  onr 
oourts  as  lawful,  being  such  an  act  as  would  not  have 
been  lawf al  elsewhere.  That  question  is  conclusively 
SDswered  in  the  decision,  to  which  Tindal,  C.J.,  was 
a  party,  of  Debtee  t.  Napier^  2  Biog.  N.  C.  781,  when 
it  was  held  that  an  act  of  state  done  by  command  of 
the  Portugese  Crown,  although  done  by  an  English 
subject  whOy  by  the  Foreign  Enlistment  Act,  was 
""  •  -  — ■ 

(a.)  Beported  by  C.  H.  Gbafton,  Esq.,  Barrister- 

at-Law. 


forbidden  to  do  anything  of  the  sort,  could  notbe  im- 
pngn«>d   by  our  courts.    This  is  an  a  fortiori  case, 
because,  instead  of  being  done  against  the  law  of  this 
country,  the  act  was  heie  done  by  order  of  tbe  British 
Crown.     The  point  is  thus  a  very  khort  one.      The 
law  of  the  Sultan  of  Muscat  is  his  will — stet  pro 
ratior  e  voluntas.    In  my  opinion  no  British  tribunal 
is  competent  to  go  bebina  the  Saltan's  declaration. 
A  serious  question  of  policy  is  involved,  and  British 
tribunals  cannot  decide  as  ag^irst  the  Saltan  what  is 
the  law  of  the  Saltan's  country.     Then  comes  the 
other  qaestion,  which  I  am  somewhat  surprised  should 
have  been  raised  fr  the  first  time  in  your  lord- 
ships' House.    It  does  not  appear  to  have  been  sag- 
gested  below.    It  is  that  this  act  wis  not  d<ne  with- 
in the   territorial  waters  of  the  Saltan  at  all.    The 
authority  of  Reg,  v.  Keyn,  2  Ex.  D.  63,  25  W,  B.  Dig. 
87,  was  cited  in  support  of  this  contention  of  thn 
respondents.      It  is  an  unusual  occurrence — but  it 
happened^ for  the  Legislature  of  this  country  to  piss 
an  Act  of  Parliament  to  reverse  a  jadgment  of  a 
court.     Bat  th^  Territorial  Waters  Jarisdiction  Act, 
1878  (4t  &  42  Vict.  c.  73),  affirmed  in  t^rms  that  the 
judgment  of   thti  majority  of  ttie  judges  in  Reg,  v. 
Keyn  was  not  the  law  of  Eogland,   and   declared 
that  the  law  as  in  the  Act  set  forth  had  always 
been  the  law  of  this  oountrf .     It  is,  however,  only 
right  to  add  that  much  of  the  argument  in  that  casn 
— the  entire  arsrument  of  Cockbum,  L.C.J.,  who  gave 
the  leading  judgment  of  the  majority  of  the  court 
— was  not  whether  this  tract  of  laijd  covert d  with 
water  was  a  proper  subject  for  English  legislation, 
but  whether   there   had   in   fact   been  legislation. 
The  case  was  one  of  manslaughtirT,  and  tbe  question 
of    jurisdiction    was    bated   upon   the   civil    law, 
the   issue  being,  as  it   were,  between   the    sheriff 
and  the   admiral,  the    former   having   jarisdiction 
by  common  law  in  the  body  of  a  county,  and  the 
latter's  jarisdiction  being  based  on  tbe  civil   law. 
No«7,  by  the  dvil  law,  there  is  no  distinction — it 
is  either  murder  or  nothing.     TUus  the  deoi«ion  of 
the  Chief  Justice  was  of  a  technical  character — that 
except   by    legislation    the    ordinary  criminal  law 
administered  in  the  bodies  of  ooanties  could  not  be 
apphed  to  such  a  case.     Thus  the  decision  of  the 
seven  judges. as  against  six  in  Beg»  v.  Keyn  has  no 
application,  as  it  is  inconceivable  that  our  courts 
snould  attempt   to  split  up  the  jurisdiction  of  the 
Saltan  of  Muscat  into  what  belonged  to  common  law, 
what  to  the  Admiralty  law,  and  so  on.     Tne  answer 
to  the  ola*m  is  final  and  complete — that  the  qaestion 
has  been  decided  by  the  Sultan  himself.    I  move  that 
the  judgmi-nt  appealed  from  be  reversed,  and  the 
judgment  of  Grantham,  J.,  restored,  with  costs  to 
the  appellant  in  this  House  and  in  the  courts  below. 

Lord  Macnaghtbn. — ^This  ca^e  has  been  very  f  uUy 
and  very  ably  ariiued;  but,  after  all,  i(  comes  to 
an  extremely  sho*t  point.  The  respondents,  who 
are  or  were  merchants  carrying  on  business  in 
London,  Boshire,  and  Muscat,  sae  the  appellant, 
a  captain  in  the  British  navy,  for  an  alleged 
wrong  committed  abroad.  He  seized  their  goods — 
as  they  allege,  illegally — ^and  they  claim  compensa- 
tion in  damages.  Now,  it  is  well  settled  by  a 
series  of  authorities  of  which  tbe  latest  is  the  case 
of  Philips  y.  Eyrs,  L.  R.  6  Q.  B.  Jl,  18  W.  B. 
C.  L.  Dif .  2,  that  in  order  to  found  an  action  in 
this  country  for  a  wrong  committed  abroad  two 
oonditions  must  be  falfllled.  In  the  first  plaoe  the 
wrong  must  be  of  such  a  character  that  it;  woidd 
have  been  actionable  if  committed  in  England ; 
and,  secondly,  the  act  must  not  have  been  justifiable 
by  the  law  of  the  place  where  it  was  committed.  In 
tbe  present  case  the  whole  question  turns  upon  the 
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second  proposition.  It  is  not  disputed  that  the 
alleged  wiong  would  have  have  been  actionable  if 
it  had  been  committed  in  Bngland  or  on  the  high  seas. 
It  was,  however,  cooamitted  within  the  dominions  of 
the  Sultan  of  Muscat,  who  is  duly  proved  to  be  an 
independent  sovereign.  It  was  committed  within  the 
territorial  waters  of  Muscat,  which  are,  in  my  opinion, 
for  this  purpose  as  much  a  part  of  the  Sultan's 
dominions  as  the  land  over  whidi  he  exercises  abso- 
lute and  ut  questioned  siray.  The  appellant  says  that 
the  act  complained  of  was  done  unoer  the  authority 
and  by  the  direction  of  the  Sultan ;  that  he  adopted 
it  as  his  act,  and  declared  it  to  be  legal.  In  support 
of  this  assertion  the  appellant  relies  upon  two  aocu- 
ments — the  proclamation  of  the  13th  of  January, 
1898,  and  the  report  of  the  15th  of  April,  1898, 
adopted  and  confirmed  by  the  Saltan  himself. 
The  real  question  is,  what  is  the  true  meaning  and 
effect  of  thete  documents.  Tae  respondents  con- 
tend that  the  docuaunts  in  question  come  to 
nothing  more  than  this  —  that  the  Sultan  of 
Muscat  announced  by  formal  proclamation  that  bo 
far  as  he  was  concerned  her  Britannic  Majesty  was 
welcome  to  seize  munitions  of  war  destined  for  Indian 
or  Persian  ports,  if  they  were  the  property  of  British 
subjects,  when  found  within  the  temtoriai  waters  of 
Muscat — that  be  would  not  resent  such  an  act  as  an 
invadon  of  his  soverdgtiity,  and  that  afterwards,  on 
inqoiry,  he  declared  tbat  he  was  satisfied  that  her 
Britannic  Majesty  had  done  no  more  than  he  had 
permitted  her  to  do.  1  do  not  think  that  this  was  the 
meaning  of  these  documents.  I  think  that  the 
meaninff  was  that  the  act,  if  done,  was  to  b^  done 
under  bis  authority,  as  bis  act,  and  that  after  inquiry 
hH  ad«  pted  the  act  as  his  own,  and  declared  it  to  be 
Ifgal— legal,  that  is,  according  to  the  law  of  Muscat, 
which,  for  anything  I  know  to  the  contrary,  may  be 
nothing  more  than  tte  will  and  pleasure  of  the  despot 
who  rules  over  that  country.  If  tbis  was  the  true 
meaning  of  theie  documents,  if  the  act  was  legal  in 
MuBC4t  and,  therefore,  justifiable  there,  in  my  opinion 
there  is  a  conduuve  answer  to  the  action ;  and  I  am, 
therefore,  of  opinion  that  the  appeal  must  be  allowed. 

Lord  Shand  and  Lord  Bbahpton  concurred. 

Lord  LiNDLBY. — I  am  of  the  same  opinion.    The 
answer  to  the  claim — ^that  the  seizure  complained  of 
was  lawful  by  the  law  of  the  state  in  which  it  was 
footed — ^is  sufficient   in   point  of  law.     This  was 
settled  in  Blad  v.  BamJiM,  3  Swats.  604.  and  has  been 
frequently  recognized  in  subsequent  decisions,  as,  for 
example,  in  The  M.  Moxham,  24  W.  B.  697,  1  P.  D. 
107,  per  Mellish,  L.  J.    No  evidence  has  been  adduced 
to  show  tbat  the  proclamation  did  not  truly  rrpre- 
sect  the  law  of  Muscat  applicable  to  the  case ;  aLd  in 
the  absence  of  such  evidence  the  declaration  cf  the 
court  h«)d  by  order  of  the  Sultan,  whioh  declaration 
was  approved  by  the  Saltan,  ought  to  be  accepted  by 
the  001^  of  this  country  as  sufficient.    The  plainti£fs 
complain  that  I  he  finding  by  the  court  of  Muscat 
that  the  arms  were  intended  for  Persian  ports  was 
wrong.    An  English  jury  misht  probably  construe 
the  prodamataon  more  narrowly  than  a  Muscat  court 
or  a  Muscat  lawyer,  and  an  Bnglish  jury  has  found 
that  when  leized  the  arms  were  intended  for  Muscat 
only.    But  the  finding  of  an  English  Jury,  even  if 
relevant  for  any  purpose,  does  nut   invaudate  the 
declaration  of  the  law  of  Muscat  or  show  tiiat  the 
authorities  who  made  it  misconstrued  the  Sultan's 
proclamation  which  authorized  the  seizore,  or  did 
what  was  wrong  by  the  law  of  Muscat.    Mr.  Walton 
has  contended  that  the  Sultan  had  no  jurisdfotion  to 

five  atiyoce  leave  to  search  and  take  arms  out  of  a 
ritish  sbip  passing  through  his  territorial  waters  in 
time  of  ptaoe,  and  that  the  seisorei  although  aano-  [ 


tioned  by  the  g  .vernm«nts  of  Muscat,  Persia,  and  the 
United  Kingdom,  was  unlawful  by  the  law  of  nattons 
and  ought  t  j  be  so  treated  by  an  Eogliah  oouzt  of 
law.  But  no  English  court  can  hold  on  general 
principles  of  international  law  only  that  the  Snltaa 
bas  exceeded  his  osm  powers,  though,  but  for  its 
own  concurrence  in  the  seizure,  it  is  possible  thai  thi 
British  Government  might  have  demanded  xepira- 
tion. 

Judgmvni  appealed  fr%m  ravened,  and  judgment  of 
Oranthamf  t/.,  reitored.  The  respondenie  to  pay  to  the 
appellant  hU  ooets  in  this  House  and  in  the  courts  helow. 

Solicitor  for  the  appellant.  The  Solicitor  to  the 
Treasury. 

8ol«oitora  foi*  the  respondents,  HoUams,  Sons. 
Couoard,  <b  Hawkesley. 


Oourt  of  AypeaU 


I 


F«b.d. 


From  K.  B.  Div. 

(OoUios,  M.Bi,  and  Romer  and 

Mathew,  L.JJ.) 

Ebatbs  v.  Woodwabd.  (a  ) 

County  court  —  Practice  ~^  Costs — A<Ai»n  which  could 
have  been  commenced  in  a  county  court — Turi  — 
Recovery  of  less  than  £10 — Judgment  for  injunction 
and  nominal  damages — County  Courts  Ad,  1888  (31 
&  52  Vict  c.  43),  «.  116,  suh-sedion  2. 

An  action  brought  in  the  Chancery  Division  for  an 
injunction  and  damages  for  trespass  to  land  was  trans- 
ferred to  a  county  court.  The  county  court  judge  gave 
judgment  for  the  defendant.  On  appeal^  the  King^s 
Bench  Division  gave  judgment  for  the  plaintiff  for  an 
injunction  and  nominal  damages. 

Htld,  that  the  plaintiff  was  entitled  to  his  costs. 

An  action  which  results  in  a  judgment  for  an  injumc- 
tion  and  nominal  damages  is  not  an  action  in  which  the 
plaintiff  recovers  a  sum  less  than  ten  pounds  within  ike 
meaning  of  section  116  (2)  of  the  County  Courts  Act, 
1888. 

S*".  John*s  0  llc^,  Cambridge  v.  Pierrepon*-,  61 
Z.  J.  Q.  B.  19,  40  W.  B.  Dig.  181,  overrtded. 

Appeal  from  a  iudpnent  of  a  Di visional  Omri 
(Wills  and  Cbannell,  J  J.)  on  an  appeal  from  a  county 
oonrt. 

The  action  wss  commenced  in  the  Chanoery 
Division.  The  plaintiff  by  Mb  writ  daimed  an 
injuQcUon  and  damages  fur  trespsss  to  land. 

The  defence  was  that  the  alleged  act  of  traapaas 
consisted  in  the  removal  of  an  obstruction  to  a  rijghf 
of  way  to  which  the  defendant  was  entitled. 

On  the  application  of  tbe  defendant  the  aotiosi  wmt 
transferred  to  the  Birkenhead  Oounty  Oonrt  midar 
section  69  of  the  Oounty  Oourts  Act,  1888. 

The  action  was  tried  before  the  couoty  court  jnd^ 
and  a  jury.  The  jury  found  that  there  was  a  rig^hi  of 
way,  and  the  judge  gave  judgment  for  the  defendant 
with  coB^s. 

The  plaintiff  appealed  to  the  Divisional  Oourt,  who 
ht-ld  there  was  no  evidence  of  a  right  of  way»  asiid 
gave  judgment  for  the  plaintiff  for  an  injunotiusi  nod 
nominal  damages.  Taey  allowed  the  plaintff  his 
costs  of  the  appeal,  bat  they  made  no  cider  as  to  his 
costs  in  the  county  court,  considering  tbat  they  wor« 
prevented  from  allowing  him  those  costs  bysetstion 
116,  sub-section  2,  of  the  Oounty  Oourts  Act,  IS88. 

(a.)  Beported  by  F.  G.  B^okss,  Bsq..  Barnstflr* 
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Seotion  116  of  the  Goonty  Gourti  Aot,  1888,  e naots  as 
fblloiri:  "  With,  respect  to  any  action  brought  in  the 
High  Ooart,  which  oonld  haTe  been  commeDoed  in  a 
cooaty  conrty  the  following  prontions  diall  apply — 
(2)  If  in  an  action  founded  on  tort  the  plaintiff  shall 
rfKSOFsr  a  sam  less  than  ten  pounds,  he  shall  not  be 
sotttled  to  any  03sts  of  the  action ;  .  ,  .  unless  in 
tny  »aoh  action  •  .  .  a  judge  of  the  High  C  »urt 
oer<iftes  that  there  was  sufficient  reason  for  bringing 
tbe  sction  in  that  court." 

Tits  plaintiff  appealed. 

F.  E.  Smiihj  for  the  plaiotiff.^This  action  does 
not  come  within  seotion  116  of  the  County  Courts 
Aet.  In  the  first  plsoe,  it  is  not  an  action  founded 
on  tort,  but  it  is  an  action  for  a  declaration  of 
f'ght.  Secondly,  it  is  not  an  action  in  which  the 
pUiutiff  has  reooyered  less  than  £10,  for  he  has 
obt«tn«d  an  injunction,  which  was  the  rubstsntial 
leltef  souffht  for.  The  Divisional  Court  followed 
tie  case  otSL  John*$  College,  Cambridge  ▼.  PierreparU, 
61  L.  J.  Q.  B.  19.  40  W.  B.  Dig.  181.  But  the  Irish 
case  of  Bradley  v.  Archibald,  [1899]  2  I.  B.  108,  is 
in  the  plaintiff's  favour. 

Ha  cited  Chapman  v.  Midland  Bailtvay  Co.,  28 
W.  B.  592,  5  Q.  B.  D.  431. 

Maniague  Shearman,  for  the  defendant.  —  First, 
this  is  an  action  founded  on  tort:  see  Bryant  v. 
Herbert,  26  W.  B.  898,  3  C.  P.  D.  389,  where  it  was 
held  that  detinue  was  founded  on  tort.  Secondly,  the 
wordi  "shall  recover  a  sum  less  than  ten  pounds'* 
refer  only  to  what  is  recovrred  in  money.  The  mere 
gnntiDg  of  other  relief  besides  damages  cannot  tike 
a  c«se  out  of  the  seotion.  If  no  damages  were 
longht  and  an  injunction  was  granted,  the 
case  n^ght  be  different.  But  this  was  essentially 
sn  action  for  damages;  for  it  is  admitted  that 
it  might  have  been  commenced  in  a  county  court, 
end  a  county  court  has  no  original  jaritdic- 
tion  to  entertain  an  action  wluch  is  brought 
msinly  for  an  injunction  for  tort,  but  only  actions 
for  damages  for  tort :  see  Martin  v.  Bannieter,  28 
W.  B.  143,  4  a  B.  D.  491.  If  the  county  court 
jndge  had  deolded  this  case  as  he  ought  to  have 
deoided  it.  he  oould  not  have  given  the  plaintiff  his 
OMts.  For  where  an  action  is  transferred  as  this 
soli<n  was,  neither  the  county  court  judge  nor  a 
jodge  of  the  High  Court  has  power  to  certify. 

CoLLDrs,  M.B.— This  action  was  brought  in  the 
Chaooery  Division  of  the  High  Court  for  damages  for 
trespass  and  for  an  injuno'ion.  It  was  transferred  to 
the  county  court,  and  there  judgment  w«s  given  for 
tiko  def  endaoU  The  case  was  then  brought  £f  ore  the 
Divisional  Court,  who  reversed  the  decision  of  the 
ooimty  court  judge  and  granted  an  injonction.    The 

tintiff  thereupon  contended  that  he  was  entitled  to 
allowed  his  costs  in  the  county  court.  The  judges, 
however,  foilowiog  the  case  of  St.  John's  CoUege, 
Oambridge  v.  Pierrtponi,  held  that  they  had  no 
jncisdictu>n  to  allow  the  plaintiff  his  costs  in  the 
oonnty  court.    That  case  deals  precisely  with   the 

C'  t  which  is  now  before  us.  The  question 
nds  on  the  true  construction  of  seotion  116,  sub- 
Motion  2.  of  the  Coonty  Courts  Act,  which  is  as 
follows :  [The  learned  judge  read  the  section.]  This 
actum  could  have  been  commenced  in  the  county 
ooort,  and  it  is  said  tiiat  it  is  founded  on  tort,  and 
that  the  pUuntiff,  having  recovered  one  shilling 
damages,  has  recovered  less  than  £10.  If  that  were 
the  true  view,  it  would  be  a  conclusive  answer  to  the 
plaintiff's  application  to  be  allowed  his  costs.  But 
does  this  action,  in  which  the  plaintiff  hss  recovered 
osie  shilling  damages  and  has  also  recovered  something 
vhidi  is  of  incomparably  greater  value,  and  which  is  the 
gist  of  the  action— vi&  ^  the  in j unotion  whioh  he^laim^ 


•—come  within  the  fair  meaning  of  the  section  P  It 
seems  to  me  that  it  does  not.  I  do  not  think  that 
this  action  can  fairly  be  described  as  an  action 
founded  on  tort  in  which  the  i^aiotiff  has 
recovered  a  sum  less  th«n  ten  pounds.  In  tbe 
case  of  Danhy  v.  Lamb,  10  W.  B.  43,  11  C.  B. 
N.  8.  423,  which  was  a  decision  under  section  34  of 
the  Common  Law  Procedure  Act,  1860,  it  was  held 
that  that  eeution  did  not  apply  to  an  action  of 
detinue-  Erie,  C.J.,  seid  that  the  whole  purview  of 
the  s-'ction  seemed  to  him  to  be  directed  t9  the  case 
where  damages  alone  were  sought  to  be  recDvered  by 
way  of  compensation  for  a  wrong.  That  seems  to  me 
to  cover  this  case.  In  Bryant  v.  Herbert,  26  W.  B.  898, 
ths  court  held  that  an  action  of  detinue  was  an  action 
founded  on  tort.  Danhy  v.  Lamb  has  been  followed 
by  the  Irish  Court  in  the  case  of  Bradley  y.' Archibald, 
St.  John's  College,  Cambridge  v.  Fierrepont  is  a  deoidlon 
to  the  contrary,  but  Danhy  v.  Lamb  was  not  cited  in 
that  ca«e.  It  seems  to  me,  therefore,  that  the 
authorities  are  in  favour  of  the  plaintiff.  I  think 
that  the  fair  meaning  of  the  section  is  that  it  applies 
to  an  action  which  is  founded  on  tort,  iu  Uie  sense 
that  tort  is  the  gist  of  the  action,  and  in  which 
nothing  more  is  sought  than  money  damages.  This 
case,  therefore,  is  not  within  the  section,  and  it 
follows  that  there  was  no  need  for  a  judge  to  certify, 
and  that  the  plaintiff  is  entitled  to  his  costs. 

BoMBB,  L  J. — I  am  of  the  same  opinion.  I  think 
that  section  116,  sub -section  2,  is  primarily  directed 
to  actions  in  which  pecuniary  damages  only  are 
sought,  and  that  it  is  not  intended  to  apply  where 
other  substantial  relief  such  as  an  injunction  is  asked 
for.  I  do  not  think,  however,  that  a  plaintiff  ould 
take  himself  out  of  the  seotion  by  the  mere  device  of 
colourably  adding  a  claim  for  an  injunction.  In  the 
present  case  the  plaintiff  has  recovered  substantial 
relief  in  addition  to  demages.  In  my  opinion  the 
Irish  case  of  Bradley  v.  Archibald  was  rightly  decided, 
and  I  thiuk  that  St,  John*B  College,  Cambridge  v. 
Pierrepont  was  wrongly  decided. 

ICathew,  L.J.— I  am  of  the  same^  opinion.  The 
county  court  had  jurisdiction  to  deal  with  this  matter. 
Hid  power  to  do  so  is  clearly  given  by  section  89  of 
the  Judicature  Act,  1873,  and  ord.  22,  r.  12,  of  the 
County  Court  Boles  recosnizes  that  power.  Tee 
Divisional  Court  ought  to  nave  directed  costs  to  be 
taxed  in  the  county  court  as  if  no  mistake  had  ever 
been  made. 

Appeal  allowed. 

Solicitors  for  thw  plaintiff,  Pritchard,  EnglefitUd,  d} 
Co,,  for  Simpson,  North,  Harley,  &  Birkett,  Liverpool. 

Solicitors  for  the  defendant,  Cunliffes  &  Davenport. 


Jan.  14. 


From  Chan.  Div. 

(Yaughan  Williems,  Stirling,  and 

Cozens-Hardy,  L.JJ.) 

Whitb  v.  Habbow. 
Habbow  V,  Mabylbbonb  Distbiot  Pbopbbty  Co.  (a.) 

Landlord  and  Tenant — Lease — Light — Covenant  not  to 
obfeet  to  adjoining  buildings — "Ac^'oining  ** — **  Neigh" 
bouring,** 

Where  a  lessee  covenanted  not  to  object  to  any  works  t<k 
adjoining  premises. 

Held,  that  **  adjoining  **  did  not  mean  "  neighbour ' 
ing,^*  but  ttfas  used  in  the  sense  of  "  in  physical  oontad 
with.*' 

Decision  o/3ojc^,  J.  (ante,  p,  166),  reversed*. 

(a }  Beported  by  &  B.  Williaicb,  Esq.,  Banister- 

at-Lf^w. 
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Ct.  of  App.       White  v,  Habrow. — Poissok  akd  Woods  v.  Bobebtson  and  Tubvby.       Ct.  of  Afp. 


This  WM  an  appeal  agaimt  the  decision  of  Joyce, 
J.  {antet  p.  166). 

By  an  indenture  of  lease  dated  the  20 ih  of 
September,  1894,  certain  premises  known  as  No.  24, 
High-street,  Marylebone,  were  let  by  thn  trostees  of 
the  Portland  estate  to  the  plaintiff  White.  The 
lease  contained  a  oovenint  in  the  following  words : 
"Tbe  lessee,  his  executors,  administrators,  and 
assigns,  will  not  object  to  any  works  to  adioioing 
premises  that  may  be  sanctioned  by  or  on  behilf  of 
the  said  trustee  or  trust  ef,  or  other  the  person  or 
penons  for  the  time  being  entitled  in  reversion  to  the 
said  estates,  and  will  not  claim  any  easement  against  the 
Mid  person  or  persons  entitled  in  reversion  as  aforesaid, 
in  or  upon  any  adjoiniog  or  neighbouring  premises 
belonging  to  the  said  person  or  perf  ons  by  reason  of 
any  act  or  thing  done  or  suffered  by  any  tenant  of 
such  adjoiniog  or  neifthbounng  premises  and  that 
notwithstanding  any  actual  or  oonfttructiYe  notice  of 
such  act  or  thing  to  the  said  person  or  persons." 

By  an  indenture  of  underleise  dated  the  3rd  of 
August,  1899.  and  made  between  the  plidntiff  White 
and  Thomas  Harrow,  the  said  premises  were  demised 
io  the  said  Thomas  Harrow  fcr  the  term  of  twent>- 
one  years.  The  said  underlease  contaiaed  a  covtmait 
l>y  the  underlfssee  similar  to  the  one  above  set  out— 
namely,  that  he,  the  uDderlestee,  would  not  without 
the  previous  wri*  ten  consent  of  the  lessor  object  to  any 
woris  to  adjoiuing  premises  which  might  be 
s<»nctioned  by  or  on  behalf  of  the  lessor  or 
the  luperior  landlords,  and  would  not  cl^im 
any  easement  against  the  Lssor  or  his  superior 
landlords  over  any  adjoining  or  neighbouring 
premises  belonging  to  the  lessor  or  his  superior  land- 
lords by  reason  of  any  ait  or  thing  done  or  suffered 
by  any  tenant  of  such  adjoiniog  or  neighbouriog 
premi»es.  and  tb^t  notwithstanding  any  actual  or 
constructive  notice  to  the  lessor  or  his  supeiijr 
landlords. 

The  Marjlebone  District  Property  Co.,  of  which 
compiuy  the  plaintiff  White  was  a  director,  acquired 
'  from  the  superior  landlords  a  l^ase  of  certain  ground 
adjoining  the  said  premises,  No.  24,  High-street, 
Alarylebooe,  and  commenced  to  erect  buildings 
thereon. 

The  plans  of  the  proposed  buildings  were  sub- 
mitted by  the  company  to  the  sarvayor  of  the 
Portluid  estate,  who  after  introdacing  certain  modifl- 
oatiosis  therein  so  as  to  protect  the  interests  of  the 
defendant  Harrow  amongst  others,  g«Vd  his  s  suction 
to  them. 

The  defendant  Harrow  thereupon  commenced  the 
aolion  of  Harrow  v.  Marylebone  District  Property  Co, 
to  restrain  the  company  from  baildiog  so  as  to  inter- 
fere with  the  access  of  light  to  the  windows  of  No. 
24,  High-street.  The  plaintiff  White  was  not  made 
a  party  to  that  action. 

The  plaintiff  White  then  commenced  the  action  of 
White  V.  Harrow,  and  moved  that  the  ac  ion  of 
Harrow  v.  Marylebone  District  Property  Oo,  might  be 
st^ed. 

•For  the  purposes  of  the  motion  it  was  admitted 
that  the  proposed  new  boildings  would  prove  a 
material  obstraction  to  the  defendant  H«rrow*8 
lights.  The  notice  of  motion  was  amend-d  by 
entitling  it  in  the  action  of  Harrow  v.  Marylebone 
District  Property  Oo,  as  well  as  in  the  action  of  White 
T.  Harrow, 

Jovce,  J.,  held  that  the  plaintiff  White  was 
f-ntitled  to  have  the  proceediogs  in  the  action  of 
Harrow  v.  Marylebone  District  Property  Co,  stayed. 

The  defendant  Harrow  appealed. 

Younger,  K.C.,  and  Edward  Ford,  for  the  appellant. 
Hughes,  IT  C7.,  and  Waee,  for  the  plaintiff  White. 


Yauohan  Williams,  L.J.,  said  it  had  been  con- 
tended that  Dpon  the  true  construction  of  the 
particular  covenant  in  qaestion  the  words  adioining 
premises  extended  not  only  to  buildings  whidi  came 
in  phy»i<'al  coo  tact  with  the  demised  building,  bot 
also  to  any  buildings  which  «rere  situate  near  enough 
to  the  demised  building  for  works  done  <  n  th<t 
premises  so  situate  to  affect  materialljr  the  demis«Hi 

S remises  by  obstructing  easements  eojoyed   by  the 
emtsed  premises  at  the  date  of  the  demis*».    His 
lordship  could  not  agree  to  that  con-truction.    He 
thought  that  "adjoining"  meant  adjoining  ia  the 
sense  in  whih  the  word  was  u«ed  in  the  L'^i^dou 
Baildiog  Ac%  1894.     It  *a«  plain  from  the  use  in 
other  parts    of  the  le<se  of   the  wider    expreesiou 
*'  adjoining  or  mighbonring  "  that  the  word  adj  in- 
iog  iould  not  be  used  in  this  particalar  coveuMit  in 
the  sense  of  '*  neighbouriog."    A  nsrr  -wer  meeni-  g 
must  be  put  upon  the  word  adjoiuing.    His  Icdsh  p  s 
opinion  was  that  in  this  oovenant  adjoining  was  u»>d 
in  the  sense  of  *Mn  physical  contact  with."    It  vas 
said  that  thus  to  interpret  the  word  was  to  make  tbe 
ooven%nt  of  no  practical  effect ;  but  so  conatrued  it 
would  have  the  t-ff  ct  of  relieving  the  lessor  from  the 
n>cessity  of  obtaioing  on  behalf  of  himself  or  th«i 
superior  laLdlord  the  consult  of  the  Ussee  or  occatif-r 
to  works  proposed  to  be  d  ne  to  adjoin  ng  prnmi*^ 
according  to  the  provisions  of  the  London  Buildi*  g 
Act,  1894,  s.  90.    It  was  argued  that  the  intention  of 
the  covenant  was  to  prevent  the  lessee  cbjecting  to 
tbe  obstruction  of  an  easement  by  the  ereotioa  of 
buildings  by  the  lessor  or  the  superior  landlord.     In 
tbe  first  place,  if  tbis  were  the  intention  it  «ould  have 
been  easy  t»  say  so  in  plain  t»rms,  and  this  had  not 
been  done,  although  easements  were  expreaaly  dealt 
with  in  the  latter  part  of  the  covenant.     In  his 
lordship's  judgment  toe  court  ought  not  to  0Qii.»tnie 
a  covenant  as  giving  a  leisor  the  powcrr  to  derogmte 
from  bis  own  grant  if  the  words  were  fairly  capable 
of  another  construction     Then  as  to  the  latter  pttt 
of  the  covenant  his  lordship  saw  nothing  in  the  caa^t 
to  lead  him  to  suppose  that  tl-e  easement  of  bght 
arose  by  reason  of  any  aot  or  thing  djne  or  sufftsced 
by  aiy  tenant  of  adj^^ioing  or  neighbouring  premiaes. 
It  might  well  be  that  &e  right  of  light  arose  by 
reason  of  something  done  or  suffered  by  the  leaaor  or 
his  superior  landlord,  and  it  was  by  no  means  olsar 
that  the  claim  which  the  lessee  was  precluded  from 
making  had  any  relation  to  ancient  lighta  aoq[a]red 
by  enjoyment  prior  to  the  date  of  the  lease.     The 
court  was  not  now  deciding  on  any  facts;   it  was 
construing  the  first  part  of   the  covenant  on    the 
admitted  facts.    The  applica^on  of  the  second  ptrt 
of  the  covenant  must  be  determined  when  the  facts 
had   been  found.     The  appeal   must  therefore    be 
allowed. 

SxraLma  and  Cozens-Haady.  L.TJ.,  oononrxed. 

Appeal  allowed* 

Solicitors,  Samu-l  Lithgoo;  Cooper  A  Bake, 


Jan.  14. 


From  Chan.  D  v.  i 

(Yanghan  Williams,  StirJir<(r,  and  | 

Cozens-Hirr^y,  L.J  J.)  ) 

PoissoN  AND    Woods  v.   Bobertson  anb 

TUBVBY.  («•) 
Practice — Inspection — Joint    owners  —  Trade    eecrri  — 
Secret  recipe—**  Liberty  to  apply*'— EL  S.  C,  1883, 
ord,  31,  r.  14. 

(a.)  Bepoi-ted  by  8.  E.  Wiujams,  Esq., 

f^t-Law, 


VoLI. 


tFeb.ta,19Ca.] 
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CoTTBT  OF  Appeal. 


P0188ON  AND  Woods  v.  Bobbbtson  and  Tttbyby. 


COXTBT  OF  APPBAL. 


Where  A,  and  B ,  each  daiming  under  aasignmenU 
from  C.  had  been  held  at  the  trial  of  an  action  between 
A,  and  B,  to  be  joint  owners  of  a  iecret  remedy ,  and  each 
entiUed  to  make  and  sell  the  remedy ^  but  the  paper  upon 
which  the  secret  recipe  was  written  had  been  destroyed^ 

Heldy  that  A,,  to  whom  the  recipe  had  never  been  com- 
muniazUdt  was  not  entitled^  upon  an  application  made 
under  the  liberty  to  apply  given  at  the  trials  to  demand 
from  B.  either  a  c<^  or  inspection  of  the  secret  recipe. 

Decision  0/ Joyce,  J.  (ante,  p,  186),  affirmed. 

This  was  an  appeal  from  the  deoialon  of  Jtyoe,  J. 
(reoorted  ante,  p.  186). 

The  motion  in  the  fotion  was  made  by  the  plaintiff 
P<»B0on  that  he  might  be  at  liberty  to  inspect  and 
take  copies  of  tbe  original  recipe  for  the  mannfactare 
of  the  secret  specific  or  remedy  known  as  '*  Taoquaru," 
lumded  by  G.  B.  Edwards  to  the  defendant  Bobert- 
801L,  and  then  in  the  possession  of  tbe  defendant 
Tarrey,  and  that  tbe  defendant  Torvey  might  be 
ordered  to  produce  the  said  recipe  for  such  inspec- 
tion* 

Tbe  snbject-matter  of  the  action  was  a  secret 
specific  for  the  onre  of  drunkenness. 

By  an  agreement  dated  the  2Qd  of  March,  1896, 
O.  B.  Edwdrds,  tbe  former  owner  of  '*  Tacquaru," 
entered  into  partnership  with  the  defendtint  Bobert- 
Bon  for  the  purpose  of  dealing  with  the  said  remedy, 
smd  under  tbat  agreement  Bobertson  became  entitled 
to  one-half  the  profits,  he  nnderttking  the  whole 
business  nanagement,  and  Edwards  being  in  the 
position  of  a  sleeping  partner. 

By  an  indenture  dated  the  Uth  of  March,  1896, 
Edwards  assigned  his  interest  in  the  remedy  to  one 
Woods,  who,  boweyer,  was  not  entitled  to  know  the 
■ecret  of  the  remedy. 

Oo  the  2drd  of  March,  1896,  Woods  by  an  indenture 
&•  signed  to  the  plaintiff  Poi»  son  one- lialf  of  his  half 
iiit«*rest  in  the  remedy. 

On  the  6th  of  July,  1897,  tbe  defendant  by  a  docu- 
ment in  writing  assigned  one  quarter  of  his  half 
interest  ^  to  the  plamtiff  Pofsson,  but  without 
o  mmunicating  the  secret  to  him,  though  th^re 
iraa  no  coTenant  that  it  should  not  be  communicated 
to  him. 

Subsequently,  on  the  1st  of  August,  1900,  Bobertson 
alfc  cted  to  sell  to  tbe  defendant  Turvey  the  sole  rights 
m  the  Bsid  remedy,  and  he  thereupon  communicated 
the  secret  to  Torvey,  handing  to  him  the  original 
paper  up  n  which  it  was  «iitt*'D. 

The  plaintiffs  thereupon  s  ught  a  declaration  that 
the  laat-mentic  ned  assignment  wa«  a  fraud  on  their 
liiehts  and  void,  and  an  order  that  tbe  defendant 
Tnryey  should  deliver  up  the  rdcipe.  They  farther 
aakad  for  an  injunction  to  restrain  thn  defendant 
Tnrrey  from  manufacturing,  selling,  or  df aHng  with 
the  remedy,  or  from  disclosing  the  secret  to  any 
person  other  than  the  plaintiff  P  isson,  a  declaration 
thmt  the  plain  iff  Poisson  was  entitled  to  have  the 
remedy  oommunicated  to  him,  and  an  accoimt  of 
all  dealings  with  the  remedy  by  the  defendant 
Torvey. 

Upon  the  hearing  of  the  action  Kekewich,  J.,  he?d 
that,  there  being  no  fraud,  the  effect  of  the  various 
assignments  was  to  vest  three-eighths  in  Turvey, 
three-eighthB  in  Poisson,  and  two-eighths  in  Woods. 
Sat  his  lordship  held  that  this  did  not  entitle  the 
pleintiffJB  to  an  account,  and  he  gave  no  decision  upon 
the  question  of  the  right  of  the  plsintiff  Poisson  to 
inspect  the  recipe. 

The  motion  was  brought  on  by  the  plaintiff  Poi  son 
under  the  liberty  to  ap^ly  given  in  the  action. 

It  appeared  in  the  evioenoe  that  the  original  paper 
xipoa  which  thtf  recipe  was  written  had  become  worn 
out,  and  was  oonBequenfly»  since  the  hearing  of  the 


action,  destroyed  by  the  defendant  Turvey,  who, 
however,  had  taken  and  kept  a  copy  of  it. 

Joyce,  J.,  held  that  the  plaintiff  was  in  a  difficult 
position  in  coming  to  ask  the  court  on  the  present 
motion  for  a  remedy  which  he  had  failed  to  obtain 
at  the  hearing  of  the  action.  His  lorddiip  therefore 
refused  to  make  an  order  on  the  defendant  Torvey  to 
show  the  paper,  but  without  prejudice  to  any  sub* 
sequent  aj^plusation. 

The  plamtiff  Poisson  appealed. 

Hughes,  K,C,,  and  Harman,  for  the  appellants 

Wright  Taylor,  for  tie  defendant  Turvey. 

Vatjqhan  Williams,  L.  J.,  said  that  as  the  matter 
stood  the  action  appeared  to  him  to  have  come  to  an 
end.  There  was  a  judgment,  and  under  it  it  was 
plain  that  tiie  plaintiff  had  got  two-eightbs  of  what 
had  been  called  a  dormant  right  and  one-eighth  of 
what  had  been  csllcd  an  active  right.  That  judgment 
reserved  "  liberty  to  apply,**  but  that  did  noc  take  the 
matter  any  further.  All  that  the  court  had  been  called 
to  adjudicate  upon  had  been  adjudicated  upon,  and 
the  action  was  not  of  such  a  nature  as  that  any 
consequential  remedy  had  to  be  worked  out.  It  was 
not  desirable  at  any  time  that  the  court  should 
determine  questions  which  it  was  not  necessary  that 
the  court  should  deal  with  for  the  determination  of 
an  action  before  it  So  he  did  not  propose  in  the 
sb'ghtest  degree  to  lay  down  the  law  with  regard  to 
what  miffht  be  the  rights  of  a  co-owner  of  property 
in  a  case  like  the  present.  All  he  could  s»y  was,  that 
if  the  result  of  tbe  contract  here  was  that  the 
plaintiff  had  become  co-owner  of  a  chattel  and  that 
chattel  had  been  converted  by  the  other  co-owner,  the 
defendant,  he  was  not  aware  of  any  rule  of  law  which 
would  debar  the  other  co-owner  from  bringing  an 
action  for  that  conversion.  If  the  co-owner, 
the  defendant  in  tbis  case,  had  dealt  with  the  joint 
property  by  selling  it,  his  lordship  wished  to  say, 
speaking  for  himsdf ,  that  he  was  not,  as  at  present 
advised,  prepared  to  say  that  the  other  co-owner, 
who  was  not  originally  a  partv  to  the  sale,  could  not 
c  jme  in  by  action  and  compel  his  co-owner  to  accoimt 
for  tbe  moneys  resulting  from  the  sale  of  that 
common  property  or  any  part  of  it.  But  the  court 
had  not  to  decide  that  question  on  the  present 
occasion,  and  he  would  not  further  dlBcuss  it. 

Stibling.  L.J.,  was  of  the  same  opinion.  Tbe 
present  application  could  not  be  made  imder  *'  liberty 
to  apply."  The  judgment  contained  a  declaration  as 
to  the  interests  of  the  parties  with  '*  liberty  to  apply," 
but  the  addition  of  those  words  did  not  enable  the 
cuurt  to  deal  with  mattras  which  did  not  arise  in  the 
coursd  of  working  out  the  judgment.  His  lordship 
was  not  prepared  to  say  that  the  plaintiff  was  not 
entitled  to  some  relief  in  a  properly-constituted 
action. 

Cozens-Habdy,  L.  J.,  agresd.  It  had  been  aigned 
on  behalf  of  the  plAiutiff  that  inspection  could  be  had 
at  any  time  under  ord.  31,  r.  14,  but  his  lordship  did 
not  think  this  was  a  pending  oaute  or  matter  within 
the  meaning  of  that  rule. 

Appeal  dismissed. 

Soliuitors,  J*  A,  Maxwell;  Maurice  Mostley, 
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Lr  SB  London  and  Nobthbrn  Bank. 
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From  K  B.  Div.  ^ 

(Vitugliaii  Williams,  Bomer,  and  |  Deo.  18. 

OozenB-Hardy,  L.JJ.)  j 

In  re  London  and  Kobthebn  Bank. 
Abohbb's  oasb.  (a.) 

Company — Winding  up — Pending  cKtion^PriuUege — 
Officer  of  company — Examination — Companies  Act, 
1862  (25  <Sf  26  Vict.  c.  89),  «.  116. 

An  officer  of  a  company  which  has  gone  into  liquida' 
Hon  is  not  justified  in  re/using,  in  the  course  of  an 
ewamination  under  section  115  of  the  Companies  Act, 
1862,  to  answer  questions  as  to  documents  belonging  to 
the  company  which  ?Mve  come  into  his  possession  as  an 
officer  of  the  company,  on  t?ie  ground  that  such  doaiments 
have  passed  into  the  possession  of  persons  who  are  in 
litigation  with  the  company ^  and  have  successfully  claimed 
'privilege  in  the  litigation  in  respect  of  such  documents. 

Judgment  of  Wright,  J.  (ante  p,  167),  affirmed 

This  was  an  appeal  from  an  order  of  Wright,  J. 
(reported  ante,  p-  167). 

A  bank  registered  nnder  the  Gompaniei  Acts, 
shortly  before  passiog  resolutions  for  Tolantarily 
winding  up,  had  commenced  a  libel  action  against 
Sir  Oeorge  Newnes  (Limited)  claiming  damages  for  a 
statement  which  had  appeared  in  a  paper  called  the 
Money  Maker  that  the  bimk  was  being  wound  up. 

Mr.  J.  H.  Archer,  an  ez-manager  of  tbe  bank,  had, 
in  that  action,  handed  oyer  to  the  solicitors  for  the 
newspaper  a  letter  belonging  to  the  bank* 

In  the  winding  up  the  liquidator  obtained  an 
order  under  section  115  of  the  Oompaoies  Act,  1862, 
for  the  private  examination  of  Mr.  Archer.  In  the 
course  of  the  examination  the  witness  was  asked 
questions  as  to  what  had  become  of  this  and  other 
letters  of  the  bank  which  he  had  had  in  his  poesession. 
These  questions,  on  the  advice  of  his  counsel,  he 
refused  to  answer. 

The  registrar  before  whom  the  examination  was 
held  ordered  him  to  answer,  but  lef erred  the  matter 
to  the  court. 

In  the  action  the  secretary  of  Sir  George  Newnes 
(Limited)  had  made  an  affidavit  of  documents  in 
which  he  claimed  privilege  in  respect  of  certain 
specified  documents,  and  it  was  said  that  the  questions 
which  were  objected  to  were  put  in  order  to  enable 
the  liquidator  to  get  behind  the  privilege  and 
obtain  evidence  for  the  purposes  of  the  action. 

Wright,  J.,  ordered  the  witnessa  to  attend  and 
answer  the  questions. 

Mr.  Archer  appealed. 

H.  Heed,  K,C,,  Muir  Mackenzie,  and  Lush,  for  the 
apptllant. — This  is  an  attempt  to  get  information 
by  means  of  section  115  of  the  Gompaniee  Act,  1862, 
for  purposes  unconnected  with  the  winding  up  of 
the  Company.  The  court  has  a  diicretion  as  to 
makiog  an  order  for  the  examination  of  a  witness 
under  this  section,  and  the  decision  in  In  re  North 
Australian  Territory  Co.,  38  W.  B.  561,  45  Gh.  D.  87, 
shows  that  the  examination  will  not  be  allowed  for 
the  purposes  of  eliciting  information  which  is  wanted 
for  tbe  purpose  of  a  pending  action  and  not  for 
winding  up  tiie' company. 

They  also  referred  to  In  re  Franks,  40  W.  B.  384, 
[1892]  1  Q.  B.  646. 

Maoaskie,  K,C,,  and  Cooper  Willis,  for  the 
liquidator,  were  not  called. 

YATjaHAN  Wtt.tjamh,  LJ.— The  question  is  whether, 
under  the  circumstances  of  this  case,  it  was  right  that 
the  appellant  should  be  summoned  to  be  examined 

(a.)  Beported  by  J.  I.  STiBLlNa»  Esq.,  Barrister- 

at-Law. 


under  section  115  and  whether  he  waa   bound  to 
answer  tilie  questions  put  to  him«    In  my  jodgmMit 
it  was  right  that  he  should  be  examined  and  ahoald 
answer  the  questions  put.    It  is  admitted  that  therH 
is  no  question  of  jarisdiotion  whatsoever.    There  o^n 
be  no  doubt  as  to  the  joiisdiction  of  the  court  andtf 
section  115  to  examine  this  witness  and  oompel  hun  t  > 
fftve  inf  unnation  t'mching  the  affairs  of  the  oompany. 
But  it  is  said  that  the  witness  ought  not  to  be  examlofd 
because  the  liquidator  of  the  company  is  engaged  in 
litigation  against  Sir  George  Newnes  &  G^.,    and 
that  th«  court  ought  not,  in  the  exercise  d  its  diacr*?- 
tion,  to  allow  auy  examination  under  aeotion  115 
pending  that  litigatioa  with  reference  to  matfcen  to 
which  that  litigation  relates.    I  am  far  from  aaj ing 
that  tbe  p^idency  of  litigation  between  the  liquidator 
of  a  comp«ny  and  some  other  person  may  not  be  a 
good  reasju  for  postponing  the  examinatJon  of  a 
witness  who  might  be  expected  to  give  informaliott 
r^evant  to  the  Utigation  in  the  interest  of  the  other 
litigant.    Very  often  it  would  be  proper  to  post|Kme 
Uie  examination,  because  very  often  such  an  examina- 
tion would  have  a  tendency  to  defeat  the  enda  of 
justioCi    The  rules  which  apply  to  the  oondoot  of 
actions  are  not  arbitrary  rules.    They  have  been  Idd 
down  on  principle  and  for  the  express  purpoae  that 
justice  may  be  obtained  in  an  action.    Therefore,  if 
a  step  is  taken  which  will  render  ineffectual  afaps 
which  have  bean  taken  in  an  action,  it  may  &. 
primd  fade,  a  very  good  reason  for  not  allowing 
the  examination  to  take  place  immediately,  that  tbo 
action  may  go  on  in  its  ordinary  oourse.    But  in  th^ 
present  case  what  has  happened  is  that  an  aotioii  is 
pendmg  and  the  defendant  has  had  to    mate  an 
affidavit  of  documents  and  has  daimed  privilege  irom 
production  in   terms  which  are  very   general  and 
cover   iJl    oases   of   communications   made    to    hii 
eoUdtor  for  the  puposes  of  the  action,  and  hta  (daim 
for   privilege   has   succeeded.    Now  the  tiqindaftD^ 
desires  to  have  a  former  servant  of  the  baokexanained 
for  the  purpose  of  ascertaining  what  dooumants  h« 
has  in  hu  pjssession  which  came  into  hia  poweasioii 
as  a  servant  of  the  bank,  and  what  information  hm  oan 
give  to  the  liquidator  as  to  matters  which  cama  with- 
in his  knowledge  as  a  servant  of  the  bank.     JPrtni 
facie   that   would   be   proper   subject-matter    for 
examination  under  section  115.    But  it  is  aaid  thaX,  if 
this  witness  is  examined,  the  liquidator  may  find  out 
that  the  witness  has  had  documents  in  his  pneaeiaion 
as  a  servant  of  the  bank  which  he  has  handed  over 
to  the  defendants  or  their  solicitor  for  the  pntpoaas 
of  the  action,  and  that  under  these  oiroomafeanc^ 
this  examination  is  intended  for  the  purpoae  ol  dis- 
turbing the  ordinary  course  of  prowedinga  in  tiie 
action  and  giving  an  advantage  to  the  liqmdatoi: 
But  it  is  plain  that,  irrespective  of  the  comae  of  tins 
action,  it  was  th»  duty  of  the  liquidator,  if  he  thought 
it  necessary,  to  examine  this  witness  for  the  pnrposs 
of  getting  information  about  these  dooomenta,  eed 
to  say  that  sudi  an  examination  would  defeat  jostioi 
seems  to  me  to  be  contrary  to  the  fact.    Tke  feet  is 
that  the  witness  was  guil^  of  a  breach  of   dukj  in 
handing   over  these   dooumenta  to  anyeoe  but  hi« 
former   employers,    and  under  these  oiremnaiauces 
I  think  that  a  proper  disoretiou  was  exerdfted  in 
ordering  this  examination.    There  is  nothing^  in  whaX 
1  have  said  which  interferes  with  the  rule  Isdd  down 
in  In  re  North  Australian  Territory  Oo,     I  thSaak, 
th  refore,  that  the  order  of  Wright^  J.,  ought  to  be 
affirmed. 


BoMBB,  L.J. — I  agree.    The  court  will  al 
great  care  that  the  powers  oonferred  by 
are  not  used  oppressively  or  vexatiuual 
purpose  other  than  those  intended  by  the 
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In  the  present  otse  the  examination  is  sought  only  for 
the  purpose  of  obtaining  information  from  a  former 
f  errant  of  the  bank  as  to  docoments  belon^g  to 
the  bank  whioh  were  in  his  posfession.  It  is  clear 
that  this  was  a  Tery  proper  case  for  the  liqnidfttor  to 
pat  in  foroe  the  powers  conferred  by  eeotion  116,  and 
none  the  les«  so  became  the  former  servaat  of  the 
bao&k  may  have  handed  orer  those  documents  to 
peraoDs  who  are  engaged  in  litigation  with  the  bank. 
I  agroe,  therefore,  in  tidnking  that  ths  order  of 
Wright,  J.,  WM  correct. 

Cozens-Habdy,  L. J. — ^I  agree* 

Solicitors,  G.  H.  Hoyle;  ffelder,  BoberU,  Walion,  & 
ThornxUf  ioe  Simpson  A  Simpson,  Leeds. 


Appeal. 


(Collins,  M.B.,  and  Stirling  | 
and  Mathew,  L. JJ.)       J 


Nov.  23. 


YXAZBY  tr.  Chattlb.  (a.) 


M€ukr  and  servant — Employer's  liability — Accident — 
Compensation — Scaffolding — Ladder  and  crawling- 
hoard-- Workmen's  CompensaHon  Ad,  1897  (60  da  61 
Fic^.  c87),  a  7. 

In  cm  arbitration  under  the  Workmen* s  Compensaiion 
Ad,  1897,  U  appeared  tJuU  the  applicant  and  afelloW' 
workman,  in  the  course  of  their  duty,  carried  a  crawling- 
board  up  a  ladder  and  placed  it  on  the  roof  of  a 
building  for  the  purpose  of  doing  some  repairs.  While 
the  applieant  was  adjueting  the  upper  end  of  the  board  t  > 
the  ridge  of  the  roof,  and  the  other  man,  standing  on  the 
ladder,  was  holding  the  lower  end  of  the  board,  the  board 
slipped,  and  the  applicant  fell  and  was  injured, 

Mtld  (Stirling,  Ii.J.,  dissenting),  that  the  applicant 
vets  employed  in  repairing  a  building  by  means  of  a 
§eaffolding  within  the  meaning  of  the  Act. 

Appeal  from  an  award  of  the  judge  of  the  Derby 
County  Court  in  an  arbitration  under  the  Workmen's 
Compensation  Act,  1897.    ■ 

The  applicant  for  compensation  was  a  workman 
•who  met  with  an  accident  whioh  iocapaoitated  hiui 
for  work  while  engaged  iu  the  employment  of  a 
builder  in  making  preparations  for  doing  some  repairs 
to  the  roof  of  a  bmldiog.  The  appliosnt  and  a 
fellow-workman  erected  a  kdder  against  the  side  of 
the  building,  and  took  a  "  crawling-board  **  up  the 
ladder  for  the  purpose  of  doing  the  repairs  which 
irere  required,  the  roof  beiog  oovered  with  slates. 
The  "crawlm^-board"  was  a  plank  about  20ft.  in 
length  and  lOm.  in  width,  and  across  it  upon  the 
iipper  side  were  nailed  or  screwed  strips  of  wood  for 
the  j^urposeof  giving  foothold  to  anyone  who  was 
working  on  it,  and  at  one  end  of  the  plank  on  the 
underneath  side  there  was  another  s&ip  of  wood 
whioh  was  used  for  the  purpose  of  hooliing  the  plank 
orer  the  ridge  of  a  roof. 

The  two  men  placed  the  crawling-board  on  the 
roof,  the  board  not  being  in  any  way  attached  to  the 
ladder.  The  applicant  wen  climbed  up  the  board  for 
the  purpose  of  lifting  the  end  of  it  over  the  ridge  of 
the  roof.  The  other  man  stood  on  the  ladder  and 
held  the  board  with  one  of  his  hands  to  keep  it 
steady.  Before  the  applicant  had  succeeded  in 
book^g  the  board  over  the  ridge  of  the  roof,  the 
board  slipped,  and  the  applicant  fell  and  was  injured. 

Theoouiity  court  judge  found  that  the  applicaiit 
was  emplojed  on  or  in  or  about  a  building  whioh 
exceeded  thirty  feet  in  height  and  which  was  being 

(a.)  Reported  by  F.  Q.  BiroKBB,  Esq.,  Barrister- 
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repaired  by  means  of  a  scaffolding  within  the  mean* 
ing  of  section  7  of  the  Workmen's  Compensation  Act ; 
and  he  made  an  award  in  favour  of  the  applicant. 
The  employer  appealed* 

Ruegg,  K,C,,  and  Granstoun,  for  the  employerk-^ 
The  county  court  judge  was  wrong  in  holdiog  that 
tbe  ladder  and  orawling -board  constituted  a  soaffold->- 
ing  within  tbe  meaning  of  the  Act.  It  was  expressly 
dec  ded  in  Wood  v.  Walsh  in  Sons,  47  W.  B.  604, 
[1899]  1  Q.  6.  1009,  th«t  a  ladder  by  itself  could  not 
be  a  scaffolding.  Keither  did  the  ladder  and  the 
crawling-board  together  form  a  scaffolding,  for  they 
were  not  in  any  way  connected.  A  scaffolding  must 
be  a  steucture  of  some  sort.  There  must  be  some* 
thing  attached  to  and  resting  upon  something  else. 

They  referred  to  Maude  v.  Brook,  48  W.  R  290,  [19001 
1  Q.  B.  675 ;  Ferguson  v.  Oreen,  49  W.  B.  106,  [1901] 
1  Q.  B.  26 ;  Hoddinott  t.  Newton,  Chambers,  dk  Co., 
49  W.  B.  380,  [1901]  A.  0.  49. 

Chester  Jones,  for  the  applicant.— The  county  court 
judge  was  right.  The  crawling-board  by  itself,  as 
used  in  this  case,  was  a  scaffolding.  A  scaffolding  is 
a  contrivance  for  enabling  a  man  to  work  at  a  height 
above  the  ground.  This  was  in  fact  the  only  Buitable 
contrivance  for  enabling  the  man  to  do  the  work 
wluch  had  to  be  done :  see  the  judgment  of  Lord 
Brampton  in  Hoddinott  v.  Newton,  Cfuimbers,  A  Co, 

CoLLiKS,  M.B, — I  have  come  to  the  conclusion 
with  some  diffioultjr  that  this  appeal  ought  to  be  dis- 
missed. 13ie  decision  of  the  House  of  Lords  in 
Hoddinott  v.  Newton,  Chambers,  A  Co.  has  eliminated 
from  consideration  certain  matters  which  seemed  to 
us  in  the  earlier  cases  to  raiie  some  difficulty,  which 
was  caused  by  our  inquiring  into  the  object  of  tha 
Legidature  m  introducing  into  the  Act  of  Ptfliament 
this  provision  as  to  scam>lding.  Some  of  us  then 
f ouna  it  difficult  to  suppose  that  it  could  have  been 
iotended  to  let  in  i^a  operation  of  the  Act  where 
there  was  nothing  but  a  temporary  arrangement  of 
bosffds  and  tresues  in  a  room  for  the  purpose  of 
enabling  worbnen  to  work  at  a  height  from  the 
floor,  ^hat  view  has  now  been  entirely  overruled  by 
the  House  of  Lords,  and  it  must  be  taken  that  what 
we  have  to  deal  with  is  a  purely  arbitrary  provi- 
sion introduced  by  the  Legislature  into  an  Act 
of  Parliament.  We  have  to  And  out^  what  tbat 
arbitrary  provision  means  without  refining  on  it  in 
any  suca  way  as  to  prevent  the  Act  from  having  full 
operation,  ^e  provision  in  question  is  that  the 
Workmen's  Oompeosation  Act  shall  apply  to  emploj[* 
ment  on  a  building  over  thirty  feet  in  height  which  is 
being  constructed  or  repaired  by  means  of  a  soaffolding* 
Some  of  the  learned  lords  iu  the  case  of  Hoddinott 
V.  Newton^  Chambers,  <&  Co,  suif^gest  that  tbe  standard 
to  be  applied  in  constaraing  the  word  "  scaffolding  " 
is  the  popular  meaning  of  the  word.  Lord  Mao* 
naghten  says :  **  I  agree  that  the  only  way  to  construe 
the  Act  is  to  read  it  fairly,  taking  the  words  in  their 
common  and  ordinary  signification,  and  that  the 
court  ought  not  to  strain  the  language  in  order  to 
bring  in  or  to  exclude  any  particular  case,  however 
arbitrary  or  unscientific  the  line  of  demarcation  drawn 
by  the  Act  may  seem  to  be."  But  other  learned  lords 
thought  that  tbe  meaoiog  of  the  word  ought  not  to 
be  confinfd  to  its  popular  seose.  Loid  Brampton, 
wbo  e  judgment  was  approved  by  Lord  Davey,  said 
he  entirely  agreed  with  what  was  said  by  Bigby^  L.  J.* 
in  Maude  v.  Brooke :  **  In  construing  the  Act  we  are 
not  at  liberty  to  confine  the  meaniog  of  the  word 
*  scaffolding '  to  that  which  is  its  most  usual  form ; 
anyihiog,    whether   usual    or    unusual,    that   can 

Sroperlv  be  caUed  scaffolding  is  within  the  Act." 
here  is,  therefore,  authority  lor  saying  that  that 
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wldoh  woold  not  ordinaiiljr  be  called  aoa£E6lding  ma/ 
ba  BoaffoldiDg  within  the  meaniag  of  the  Act. 

la  this  CMC  Bome  work  had  to  be  done  on  the  roof 
of  a  house  at  a  considerable  height  from  the  groatid. 
A  workman  had  to  mount  to  the  place  where  the 
Work  was  to  be  done,  and  he  had  to  oe  provided  with 
a  secure  foothold  while  he  was  doing  the  work.  Fur 
this  purpose  what  is  called  a  **  crawling-board  "  was 
used.  This  was  a  plank  about  20ft.  long,  with 
strips  of  wood  fastened  on  the  upper  'surface  at 
iatenrals  for  giviog  a  foothold,  and  another  strip  at 
the  upper  end  and  on  the  lower  side  in  order  to  keep 
Ic  in  its  place.  A  ladder  was  placed  against  the  side 
of  the  home,  and  one  workman  went  up  the  ladder 
holding  one  end  of  the  crawling-board,  while  another 
workman  followed  having  hold  of  ike  lower  end. 
The  board  was  placed  on  the  roof,  but  there  was  a 
danger,  if  the  board  were  pushed  up  the  roof,  of 
knookiog  off  some  of  the  tiles  on  the  ridge  of  the 
roof.  One  man  therefore  had  to  dimb  up  the  b;]ard 
forxhe  purpose  of  adjusting  the  underneath  strip  to 
the  ridge  of  the  roof  while  the  other  man  had  to 
stand  on  the  ladder  to  steady  the  board,  and  also,  as 
it  seems  to  me,  to  lift  it  to  a  certain  extent.  If  the 
a:)cident  had  not  happened,  then  the  position  of 
things  would  have  been  this,  that  one  end  of  the 
board  would  have  been  resting  partly  on  the 
hand  of  the  man  on  the  ladder  and  partly  on 
the  lower  portion  of  the  roof,  and  the  other  end 
would  have  been  resting  on  the  ridge  of  the  roof. 
Now,  can  I  say  as  a  matter  of  law  that  this  arrange- 
ment oould  not  be  a  scaffolding  within  the  meaning 
of  the  Act  P  It  seems  to  me  that  such  an  arrange- 
ment as  this  fufils  the  purpose  for  which  it  is  used — 
viz.,  the  repair  of  the  roof  of  a  buUdiog,  as  well  as 
t^  trestles  and  boards  in  the  oases  which  have  been 
cited  fulfilled  the  purpose  for  which  they  were  used. 
A  crawling- beard  is  in  fact  a  platform  such  as  is 
suitable  for  enabling  a  workman  to  do  a  particular 
sort  of  work.  It  is  a  special  contrivance  such  as  is 
usually  adopted  for  the  purpose  of  allowing  a  work- 
man to  work  safely  in  a  position  at  a  considerable 
height  above  the  level  of  the  ground,  and  it  affi>rds 
a  means  of  supporting  him  for  doing  his  work  in  the 
same  way  as  the  trestles  and  boards  which  have  been 
held  to  be  icaffolding.  In  Wood  v.  WaUh  dk  Sons  this 
court  held  that  a  laader  was  not  a  scaffolding.  If 
that  was  intended  to  be  held  as  a  matter  of  law,  I 
think  it  is  not  consistent  with  the  principles  on  which 
the  learned  lords  baaed  tbeir  judgments  in  EoddinoU 
V.  Neujion,  Chamber$j  &  Co.  It  seems  to  me  to  be  now 
clear  that  a  ladder  may  be  scaffolding.  In  my  opinion 
it  is  impossible  to  refuse  to  consider  the  arrangement 
used  in  this  case  as  answering  to  the  detcription  of 
fecaffolding.  1  therefore  think  that  the  appeal  should 
be  dismissed. 

JStirliiyg,  L  J.— I  am  sorry  that  I  cannot  agree 
with  the  judgment  of  the  Master  of  t)ie  Bolls.  It 
seems  to  me  that  it  is  the  duty  of  the  oomrt  to  give 
effect  to  the  interpretation  of  this  enaotment  which 
has  been  laid  down  by  the  House  of  Lords  in 
Hoddinott  v.  Newton,  Chamhen,  A  Co,  In  that  case 
the  learned  lords  expressed  their  opinion  on  what  is 
the  duty  of  this  court  with  regard  to  this  matter. 
Lord  Macnaghten  said:  **I  ought,  pnrhaps,  to  add 
that  I  agree  with  my  noble  and  learned  friend  Lord 
Brampton,  and  with  Collins,  L.J.,  in  thinking  that 
the  question  whether  a  temporary  staging  is  a 
scaffolding  within  the  meaning  of  the  Act  is  not  a  mere 
question  of  fa«3t  on  which  the  finding  of  the  county 
court  judge  is  final.  It  is  a  mixed  question  of  fact 
and  law.  When  the  facts  are  ascertained  it  is  a 
question  of  law  on  which  the  Court  of  Appeal  is 
entitled,  and  I  think  bound,  to  exjwess  an  opinion." 


Lord  Brampton  said :  "  I  thoroughly  agree  that  the 
arbitrator  or  coimty  court  judge  is  the  proper 
tribunal  to  find  every  fact  which  is  necessary  for  the 
determinati  n  of  the  question  whether  the  arrange- 
ment in  tbn  particular  case  bef^ire  it  is  or  is  not 
Scaffolding'  within  the  meaning  o!  the  Act.  Booh, 
for  instanoe,  as  the  mode  in  which  the  arrangement  u 
put  together,  the  component  parts  of  it,  the  mateiials 
used  for  its  construction,  the  uie  to  which  it  is 
applied,  the  phoe  and  the  size  of  the  place  in  whfoh 
it  is  used,  the  dimensions  of  it,  &o.;  but  whether 
upon  the  facts  so  found  the  arrangement  so  coii- 
structed  is  a  scaffolding  sufficient  to  satisfy  the 
requirements  of  section  7  is,  in  my  opinion,  a  question 
of  law,  which  inthe  first  instance  must  be  adjudged  by 
him  to  enable  him  to  deteroiine  the  case  before  hiooi 
his  judgment  on.  ^e  qnestion  of  Uw  being  opeo  to 
review  by  the  Court  of  Appeal."  Lord  Ltndley 
expressed  himself   to   the  same  effect. 

Therefore  it  is  not  enough  to  say  that  the  couQty 
court  judge  has  fotmd  as  a  matter  of  fact  that  the 
arrangement  used  in  this  case  was  a  scaffolding.  Hit 
decision  is  open  to  review  >n  this  court.  The  question 
therefore  remains,  whiit  is  ''  sonff  Ading  "  witlim  the 
meauing  of  the  Act  ?  I  must  again  refer  to  the 
judgments  in  the  Hou^e  of  Lords.  [His  lordship 
read  the  passages  from  the  judgments  of  Lord  Mac- 
naghten and  Lord  Brampton  alretdy  read  by  the 
Master  of  the  Bolls.]  Then  Lord  Llud^y  8ay8> 
<*  What  is  meant  by  a  soaffulding  P  Is  any  scaffoldiDg 
meant?  Is  there  any  difference  material  to  the 
present  question  betwten  a  scaffolding  and  a  scaffold  ? 
There  is  nothing  ia  the  Act  which  requires  the 
scaffolding  to  be  of  any  particular  description  or 
dioaeneioDS,  or  to  be  in  »ny  particular  place  or  of  aoy 
particular  height  I  caimot  help  thinking  that  to 
make  any  distinction  between  one  soaffoldiog  sad 
another,  or  betwten  a  scaffolding  and  a  scaffold, 
would  be  to  introduo«)  a  subtlety  not  required  hy  the 
Act,  and  one  far  too  fine  for  practical  work.  In  my 
opinion  anytbirg  which  cau  fairly  be  oalled  a  sosflold 
is  a  scaffolding  within  the  meaning  of  section  7,  if 
used  as  mentioned  in  the  Act." 

The  queetion  therefore  seems  to  be  whether  the 
structure  which  was  used  in  this  case  can.  in  the 
language  of  Lord  Brampton,  properly  be  oalled 
scaffolding,  or,  in  the  language  of  Lord  Lindley,  on 
fairly  be  ^led  a  scaffoldiiig.  Tae  crawUn^-boa^d  ii 
described  as  bdng  a  long  plank  from  eighteen  to 
twenty  feet  lopg.  and  ten  inches  wide,  across  whioh 
are  nailed  or  screwed  ridges  of  wood  to  give  the 
climber  a  foothold,  and  on  the  other  side  another 
ridge  to  hook  over  the  ridge  of  the  roof.  Is  this  a 
scaffolding  ?  To  my  mind  it  is  not.  It  seems  to  me 
to  be  a  form  of  ladder.  It  is  well  known  that  laddsn 
are  often  used  in  the  way  in  which  this  board  wss 
used.  The  crawling-board  had  not  been  put  in 
position  when  the  accident  happened.  If  it  had  been 
hooked  over  the  ridge  of  the  roof,  what  should  we 
have  got  P  Two  ladders  not  attached  to  each  other, 
one  on  the  ground  leaning  againat  the  side  of  a 
houf  e,  the  other  hooked  on  to  the  ridge  of  the  roof 
and  resting  on  the  roof.  This  combination  does  not 
seem  to  me  to  be  one  whioh  oan  either  fsirly  or 
properly  be  oalled  a  scaffolding.  In  my  opinion, 
therefore,  the  appeal  ought  to  be  allowed,  but  in  the 
circumstanoes  I  cannot  express  regret  that  my 
opinion  is  not  adopted  by  the  other  members  of  the 
court. 

Mathew,  L  J.— Iq  my  opinion  the  appeal  ought 
to  be  dismissed.  There  was  abundant  evidence  before 
the  county  court  judge  that  what  was  used  by  the 
applicant  and  his  fellow  workman  in  this  case  is  a 
mechanical  contrivanoe  sudh  as  is  ordinarily  used  foe 
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theporpooe  of  rep^iriog  ro)f8.  I  think  that  this  ii  a 
oatewluohwas  ioteoded  to  be  covared  by  the  Act, 
and  that  ihe  oounty  court  jadge  wai  jostified  ia 
oomiag  to  the  oondusion  that  this  was  a  scaffolding 
within  the  meaning  of  the  Act.  I  a^iee  with  the 
Master  of  the  Bolls. 

Appeal  di$m%8sed, 

SoUcttors  for  the  emplojer,  Ci/mron,  Kemm,  &  Co,t 
for  G,  D.  Miilert  Deroy. 

Sjlidtors  for  the  applLoan%  Shien,  Roic  e,  Musey, 
A  Co, 


Xiirt  ®ourt  of  J(u0tta. 


Chan.  Div. 
Byrne,  J 
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Jones  v.  Gardiner,  (a.) 

Vendor  and  purchaser — Delay  in  completion — **  Par- 
chanrin  default  *' — Inttrett — Conveyancing  difficulties 
— Property  sold  with  possession — Damages  to  purchaser 
for  vendors  unreasonable  delay. 

The  fact  t?Mt  properly  is  sold  subject  to  a  condition 
that  the  **  purchaser  in  default "  s?mII  pay  interest  on  the 
purchase-mown/  will  not  apply  where  the  delay  in  com^ 
pUtion  is  due  to  the  fault  o/  the  vendor. 

Where  the  delay  in  completion  is  due  to  the  fault  of  the 
vendor  the  purchaser  is  entitled  to  reasonable  damages  by 
way  of  compensation. 

This  was  an  action  in  which  the  purchasers  claimed 
specific  performance  for  the  sale  to  them  of  two 
plots  of  freehold  land  sitnate  at  Peppard  Common,  in 
the  oonnty  of  Oxford,  on  one  of  which  was  erected  a 
farmhonsa  and  buildiogs,  and  on  the  other  a  oertaia 
iron  ereotion. 

The  facta  of  the  oasa  were  as  follow : 

By  an  agreement  beaiiogdate  the  2nd  of  September, 
1900,  the  defendant  agre^^d  to  sell  to  the  plaintiffs  the 
said  two  plots  of  freehold  land  with  pssiesaion  f  jr 
the  som  of  £620.  Condition  3  of  the  conditions  of 
sale,  which  was  embodied  In  the  contract,  provided 
that  if  from  any  caose  whatever  the  completion  of  the 
purchase  was  delayed  beyond  the  date  mfntiooed 
(22nd  of  October}  the  *'  purchaser  in  dcffault  *'  should 
pay  interest  on  the  remainder  of  the  purchase-money 
at  the  rate  therein  mentioned.  A  oonsiderable  delay 
ooouired  in  the  investigation  of  tiUe. 

On  the  1st  of  October  an  incomplete  abstract  was 
delivered,  upon  which  requisitions  were  made  and,  on 
the  11th  of  October,  answered. 

On  the  3cd  of  November  a  farther  abstract  was 
delivered,  on  which  requisitions  were  aUo  made  and 
answered.  Meanwhile  notice  had  been  given  to  the 
fendor*s  solicitors  that  the  purchase-money  was 
lyiog  idle.  A  farther  delay  was  occasioned  by  a 
oorreiipondence  as  to  the  releise  of  an  eqaicable 
charge  on  the  property,  which  releise  was  not  obtained 
uitil  the  13th  of  March,  1901.  A  oonsiderable  delay 
also  took  piece  with  regard  to  the  settling  of  the  form 
of  the  conveyance. 

On  the  19  th  of  February  legal  prooef  dings  were 
threatened  by  the  plaintiffs*  solicitors  bat  ware  not 
initiated,  the  defendant's  solicitors  promising  at 
OQce  to  make  an  appointment  tjt  immediate  com- 
plelion. 

On  the  4  th  of  March  the  plaintiffs  demanded 
possession,  and  on  6th  of  March  the  writ  in  the  action 
was  issued. 

On  the  29th  of  March,  upon  the  heariog  of  a 

(a.)  Beport^d  by  J.  Arthur  Prioe,  Esq.,  Barrister- 

at-Law. 


summons  for  directions,  the  purchase  was  ordered  to  be 
completed  on  the  1st  of  April,  reserving  the  i^aestion 
of  cos ^8  and  damages  to  bd  argaed. 

On  the  Ist  of  April  the  sale  was  completed,  and  the 
plaintiffd  paid  the  bilance  of  the  parctiase-mon<)y 
and  £10  3s.  4d.  for  interest,  the  last  under  protest  aud 
without  prejadice  to  their  rights  in  the  action. 

According  to  the  plaintiffs*  evidence  their  object  in 
making  the  purchase  was  to  convert  the  farmhoase  on 
Lot  22  into  residential  premises  and  to  let  the  same 
in  the  following  spring  and  summer.  Th^y  also  par- 
pssed  to  convert  the  iron  buildings  above- mentioned 
into  a  baogalow  for  visitors  desirous  of  boating. 
Owing  to  the  delay  the  plaintiffs  stated  that  they  were 
unable  to  repair  and  let  the  premises  daring  the 
season  in  which  there  was  any  demand  for  the  same, 
and  they  claimed  the  total  sum  of  £65  for  rent  lost  iu 
respect  of  both.  Toe  questions  left  for  his  lordship's 
decision  ware^(H  was  ttie  defendant  entitled  to  rrtain 
the  interest  paia  to  him  as  above  mentioned;  (2) 
whether  the  plaintiffs  were  entitled  to  aoy,  and  if  so 
what,  damages  ia  respect  of  the  del«y  attending 
completi  m  ? 

Eustace  Smith,  for  the  plaintiffs. — Toe  property  was 
sold  '*  with  possessioo,"  and  the  delay  was  caused  by 
the  default  of  defendant.  He  is  not  therefore  entitled 
to  i^taia  aoy  interest.  The  plaintiffs  are  also  entitled 
to  damages  for  lo«t  rents  which  they  might  otherwise 
have  obtained :  Jaques  v.  Millar,  25  W.  E.  846  6  Cb.  D. 
153;  Royal  Bristol  Permanent  Building  8o-iety  v. 
BomrLsh,  35  Ch.  D.  390,  3d  W.  B.  Dig.  69. 

Lyttelion  Chubb,  for  the  defendant. — ^The  delay  was 
owing  to  the  difficulties  in  obtaintog  the  release  of 
the  eqaitable  charge.  The  parchast-rs  mast  there- 
fore pay  interest :  Sherwin  v.  Shakspear,  6  Da  G.  Ai. 
&  G.  517 ;  Seton  oa  Judgments  and  Orders  (6ch 
ed.),  vol.  3,  pp.  2,  250.  The  words  iu  conditioa 
3,  the  '*  purchaser  in  default,*'  mesn  *' the  pur* 
chaspr  of  the  iotinquesiim  as  to  which  the  delay 
occars." 

Ht  also  referred  to  Bain  v.  FAhergill,  23  W.  R. 
261,  L.  B.  7  H.  L.  158  ;  Rowev.  London  School  Board , 
36  Ch.  D.  619,  36  W.  E.  Dig.  194.  [Byrni,  J., 
referred  to  Webster  on  Conditions  of  Sckle  (2ad  ed ), 
p.  298,  and  Denning  v.  Henderson,  1  De  G.  &  Bm.  689, 
there  cited.  J 

Eustace  Smith  replied. 

Cur,  adv,  vult, 

Byrne,  J.  (after  stating  the  facts).  —  The  ilrfet 
qaestiou  I  have  to  decide  arises  upon  the  constructioa 
of  cmditions  upon  which  the  vendor  claims  interest 
upon  the  balance  of  the  purchase-money  from  the 
date  fixed  for  completion,  the  22 ud  of  October,  1900, 
to  the  actuU  date  of  completion,  the  1st  of  Apnl, 
1901.  Thttt  oonditL)n  contains,  as  I  have  said,  the 
phrase,  *'  the  purchaser  in  default"  is  to  pay  interest, 
and  with  reference  to  the  meaning  of  this  qualification 
I  find  in  Denning  v.  Henderson  (a  case  for  which  I  am 
indebted,  and  not  for  the  first  time,  to  Mr.  Webster's 
very  careful  book  on  Conditions  of  Sale)  it  was 
decided  that  a  purchaser  could  not  be  compelled  to  p*y 
interest  on  his  purchase-money  where  the  cooditiou 
as  to  delay  in  completion  was  on  '*  the  purchaser 
making  default,"  if  the  delay  be  due  to  the  state  of 
the  vendor's  title.  I  am  therefore  of  opinion  that 
the  pUintiffs,  the  purchasers  in  this  case,  were  not 
in  default  within  tue  meaning  of  this  condition,  and 
that  the  amount  paid  by  them  without  prejudice  for 
interest  on  the  balance  of  the  purchase  money  mast 
be  returned. 

The  next  queitioa  is  whether  or  not  damages 
can  be  recovered  for  delay  in  completing  a 
contract  for  the  sale  uf  real  estate,  where 
the  delay  has    been  caused  by   the  default  of  the- 
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vendor,  not  in  oonseqnenoe  of  want  of  or  defect  in 
title  or  in  conaequenoe  of  conyeyanoing  difficulties, 
bat  by  reason  of  the  vendor  not  having  cared  or 
troubled  cr  taken  reasonable  pains  to  perform  hie 
contract.  There  is  no  question  in  the  present  case  of 
want  of  good  faith  as  evinced  by  any  desire  to 
repudiate  the  contract  or  of  fraud;  but  having  con- 
sidered all  the  proceedings  and  the  correspondeoce 
and  the  evidence,  I  an  of  opinion  that  a  very  cou- 
siderable  part  of  the  delay  which  h«s  occurred  in 
carrying  out  the  contract  («fter  making  full  allow- 
ance for  the  time  which  may  fairly  be  considered  to 
have  been  due  to  difficulties  in  makiog  out  title,  and 
to  a  controversy  as  to  the  form  of  the  conveyance) 
has  arisen  entirely  from  the  default  of  the  vendor 
— default,  that  is,  iu  doing  what  he  oould  have 
reasouably  and  fairly  ha7e  done,  had  he  been  duly 
c  kreful  to  fulfil  his  contract.  So  far  as  the  materiah 
before  me  enable  me  to  judge,  the  contract  certainly 
might  have  been  uarriid  out,  making  a  liberal  allow- 
ance for  delay  in  coniequeuoe  of  the  difficulties  I  have 
referred  to,  three  months  earlier  than  the  actual  date 
of  completion. 

The  case  of  Bain  v«  Fothergi'l  est  tblished  what  is 
now  familiar  law,  that  a  vendor  of  real  estate  acting 
iu  good  faith  is  not  liable  to  the  purchaser  in  damages 
for  loss  of  bargan  where  he  is  un«ble  to  perform 
his  contract  owm^  to  defect  of  title.  The  purchaser 
can  recover  the  expenses  he  has  been  put  to  in  in- 
vestigatiog  the  title  and  what  I  may  call  proper 
conveyancing  expensts,  but  nothing  more.  I  s-e  no 
reason  to  doubt  that  a  similar  rule  ought  to  be  applied 
where  delay  has  taken  place  for  a  similar  reason. 

Oi  the  other  hand  Engel  v.  Fttch,  which  was 
considered  in  Bain  v.  Foihtrgill  so  far  as  it  determines 
that  where  the  breach  of  contract  arises,  not  from 
inability  to  make  a  good  title,  but  from  refusal  to  take 
necessary  steps  to  give  the  purchaser  possession 
pursuant  to  the  contract,  further  damages  may  be 
-recovered,  appears  to  renain  good  law.  Jaquea  v. 
Millar  is  a  distinct  authority  for  giving  damDg''S 
against  a  vendor  in  addition  to  specific  performance 
in  respect  of  delay  caused  by  wilful  refiual  to  carry 
out  a  contract,  and  for  the  measure  to  be  applied  in 
ascertaining  such  damages — viz.,  such  damages  as  may 
reasonably  be  said  to  have  materially  arisen  from  the 
delay,  or  which  may  reasonably  b3  feupposed  to  have 
been  in  the  contempla*ion  of  tiie  parties  as  likely  to 
aiise  from  the  partial  bresch  of  the  contract  That 
case  was  followed  ia  Boyal  Bristol  Pe  'manent  Building 
Society  v.  Bomash, 

I  thiuk  that  the  plaintiffs  were  justified  in  bringing 
this  action.  I  think  that  ttiey  are  entitled  to  a  return 
of  the  interest  paid  without  prejudice,  the  defendant 
taking  what  he  can  get  from  the  tenant  for  tiie  period 
bet  j^een  the  time  named  and  the  actual  date  of  com- 
pletion, there  being  according  to  his  statement  some 
arrangement  as  to  this. 

I  think  that  the  plaintiffs  are  also  entitled  to 
reasonnble  damages,  having  regard  to  the  measure 
laid  down  in  Jaquea  v.  Millar,  for  the  delay  and  for 
not  having  vacaut  possession. 

I  bear  in  mind  that  one  of  the  lots  was  sold  as  for 
a  building  site,  that  both  were  sold  as  with  possession, 
and  that  the  purclasers  intended  to  build,  and  have 
been  delayed  m  their  work  by  the  defendant's  default. 
On  the  other  hand  I  have  had  regard  to  the  fact  that 
some  of  ttie  claims  in  the  plaintiff's  particulars  are 
untenable  and  exaggerated,  and  the  evidence  is 
loose  and  ul  satisfactory,  and  I  award  £25  by  way  of 
damages. 
The  defendant  must  pay  the  costs  of  the  action. 

Jtidgmeni  for  plaintiffs, 

Solicitors,  Hempsona  ;  Byfldd  A  Sons* 
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In  re  TbBNOHABd. 
Tbbkohabd  v.  Tbbnchabd.  (a.) 

Settled  land—Equitable  tenant  for  life— Condition  re- 
quiring residence  — Power  of  sale — TViwfoc— Com- 
promise—SeUled  Land  Act,  1882,  s.  51— Trttstec  ^ci, 
1893,  a.  21. 

Where  there  was  an  equitable  tenant  for  life  of  a  Um, 
valued  at  £320  a  yeor,  subject  to  a  condition  requiring 
residence,  and  some  of  the  remaindermen  were  infanU, 
the  court  being  of  opinion  that  the  condition  was  wi 
void  undtr  section  51  of  the  Settled  Land  Ad,  1882, 

Heldy  that  the  court  could  sanction  an  agreement  bdween 
the  tenant  for  life  and  the  trustees  whereby  the  tenamtfor 
life  should  release  to  the  trustees  her  life  estate  in  the 
house  in  consideration  of  their  paying  to  her  out  of  (hs 
general  trust  estate  an  annuity  of  £275. 

In  re  Eastman's  Settlement,  43  SoLmroMif 
Journal,  114,  [1898]  W.  N.  170,  considered. 

By  his  will  dated  the  20fch  of  November,  1897,  a 
tfstator  (clause  3)  gave  to  his  wife  the  use  of  his 
residence,  **  Woodvflle,*'  Honor  Oak,  so  long  as  ihs 
should  desire  to  make  it  her  permanent  place  of 
residence  and  should  reoiain  his  widow,  his  estate  to 
pay  all  rates,  taxes,  smd  outgoings  in  respect  thersof 
and  to  keep  the  house  and  grounds  in  tenintsbls 

repair. 

The  Will  contained  a  devise  and  bequest  of  his 
residuary  real  and  personal  estate  to  bis  trustees  upon 
trusts  for  sale  and  conversion  and  to  hold  theprooesds 
on  the  trusts  declared  concerning  his  residuary  etttts, 
with  powers  to  them  to  postpone  the  sale  of  his  Honor 
Oak  estate  until  the  death  or  remarriage  of  his  widov 
and  to  lease  his  freehold  and  leasehola  estates.  Ths 
persDns  enti*led  to  bis  residuary  estate  were  his 
children,  the  shares  of  some  of  whom  were  settled. 

The  testator  died  in  1899.  Questions  arose  m  to 
the  rights  of  the  widow,  and  by  an  order  of  the  26th 
of  Ji3y,  1900,  made  in  In  re  Trenchard,  Wardf. 
Trenchard,  16  Times  L.  E.  525,  Byrne,  J.,  dedswd 
that  she  was  a  tenant  for  life  under  section  58  (vi.)  of 
the  Settled  Laud  Act,  1882,  and  that  by  the  exerdss 
of  her  power  of  sale  she  would  not  lose  the  benefits 
given  her  by  the  will. 

Diff-rences  surore  between  the  widow  and  ths 
trustees  as  to  the  amount  to  be  expended  by  them  oa 
ri-pairs  and  as  to  the  development  of  the  Honor  Oak 
property  as  a  building  estate.  It  was  ultimsteljr 
agreed  between  the  beoeficiariea  that  she  should 
release  to  the  trustees  her  beneficial  interest  in  ths 
house  (amounting  in  the  aggregate  to  £320  a  yssr) 
and  should  receive  in  exchange  therefor  an  anno^  of 
£275  a  year  so  long  as  she  should  remain  a  wido#. 
The  widow  took  out  the  present  summons  sgsisit 
ih^  trustees  to  obtain  the  sanction  of  the  court  for  the 
proposed  arrangement  It  was  first  segued  on  tiie 
8th  and  9th  of  November,  1901,  and  stool  onrfor 
the  persons  entitled  to  the  settled  shares,  some  of 
whom  were  infants,  to  be  added  as  parties. 

Asihury,  K.C,  and  J,  Bradford,  for  the  appliosnt 
—Subject  to  tlie  question  of  legal  right,  all  psrtos 
are  agreed  t^at  the  compromise  is  a  beneficial  one  for 
the  estate.  Tbe  qualification  iu  the  will  of  the  bsD«flt 
given  to  the  tenant  for  life  is  void :  Se  tied  Land  Act. 
1882,  s.  51 ;  In  re  Paget' s  SettUd  Estate,  33  W.  B.  8W. 
30  Ch.  D.  161.  In  re  Haynes,  36  W.  E.  321,  37  Ch.  D. 
306,  is  against  us,  but  somoient  effect  was  notgiTsnby 
it  to  In  re  Paget' s  Settled  Estate,  and  it  was  not  Idlowsd 

(a.)  Eeported  by  H.  L.  Obmistov^  Esq.,  Banister- 

at-Law. 
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High  Goubt. 


in  InreEoihnan'a  SeUlemeni,  43  Solxoitobs'  Joubital 
114,  [1898]  W.  N.  170.  Bveii  if  the  qua'ifioftticm 
if  only  Yoid  as  fur  as  it  tends  to  prevent  her  from 
exeroiaing  her  pow«r  of  sale,  she  has  something  to 
give  op ;  for  if  she  eKArdsed  her  power  of  sale  she 
would  be  able  to  obtain  a  greater  iacome  chan  is  now 
proposed  to  be  given  her.  A  release  of  an  estate  to 
which  a  power  of  sale  is  incident  is  not  an  assign- 
ment of  tne  power  of  sale  within  section  50  of  the 
Act  The  oompromise  is  within  the  powers  of  the 
trostees  nnder  section  21  of  the  Tmntee  Act,  1893. 
If  the  court  is  satisfied  that  the  transaotioa  is  one 
which  the  infants  would  cury  throagh  if  they  were 
of  full  age,  it  will  sanction  it  on  their  behalf :  In  re 
New,  anU,  p.  17,  [1901]  2  Oh.  534. 

They  also  cited  In  re  Ame$,  41  W.  B.  505.  [1893] 
2  Ch.  479  ;  In  re  Came' 9  SetUed  Estate,  47  W.  B.  352. 
[1899]  1  Oh  324;  /n  re  Smith,  47  W.  B.  357,  [1899] 
ICh.  331. 

Bttntf  for  the  persons  entitled  to  the  settled  shares.. 

Clayton f  for  the  imstees. — I  admit  that  the  oom- 
promise will  be  a  beneficial  one,  bat  I  submit  that 
tbe  court  cannot  authorize  trustees  to  sell  infants* 
property,  and,  a  fortiori,  that  it  cannot  authorize 
them  to  bny^  prop-rty  with  their  money;  it  would  be 
an  unauthoriz  id  inyestment. 

Bttcklbt,  J.,  after  stating  the  facts,  continued : 
The  applicant  has  argued  that  the  provision  as  to 
rssidecoe  contained  in  this  gift  is,  by  section  51  of 
the  Settled  Land  Act,  1882,  to  be  deemed  void,  and 
that  she  is  entitled  during  widowhood  whether  she 
reside  or  not    In  my  opinion  this  ig  not  so.    Section 
51  of  the  Settled  Lsnd  Act,  1882,  does  not  provide 
that  a  provision  such  as  this  shall  be  void,  but  that» 
as  far  as  it  tends  to  induce  the  tenant  for  life  not  to 
exercise  the  power  uuder  the  Act,  it  shall  ba  void. 
It  is  in  t'le  words  ''  as  far  as'*  that,  in  my  opinion, 
the  sjlution  of  the  question  lies.      Besidence  may 
cease  upon  sale  and  consequent  delivery  of  possession 
to  a  purchaser,  or  may  cease  upon  cesser  of  residence 
irrespective  of  sale.      Complete   effect  is  given  to 
section  51  if  the  provision  be  deemed  to  be  void  in 
the  first  case,  but  not  in  the  second.     Suppose  a 
disporitian  of  property  in  favour  of  A.  B.  during  life 
or  widowhood,  with  a  gift  over  in  case  of  f ttiliog  to 
reside,  followed  by  a  proviso  that,  for  the  porposes  of 
the  gift  over,  cesser  of  residttuoe  upon  sale  shall  not 
be  deemed  a  cesser  of  residence,  and  suppose  a  power 
of  sale  given  to  A.  B.  with  an  interost  for  life  or 
widowhood  in  the  proceeds  of  sale.    Such  a  provision 
would  not  tend  to  induce  the  tenant  for  life  not  to 
sell ;  on  the  contrary,  it  would  rather  induce  a  sale. 
If  f  he  sold  she  would  be  entitled  to  the  income  of  the 
proceeds  of  sale  discharged  from  tke  oUigation  of 
residenoe.     I  see  no  reason  why  there  should  not 
•eziBt  consistently  with  the  Act  a  valid  gift  over  in 
the  event  of  ceasing  to  reside  voluntarily,  and  not 
upon  a  sale.    It  seems  to  me  that  that  is  the  joint 
effect  of  this  will  and  of  the  Act.    In  the  present  case 
Byrne,  J.,  has  declared  that  tbe  widow  has  the  power 
of  a  tenant  for  Uie  under  the  Settled  Land  Act  and  that 
she  will  not  forfeit  the  benefits  given  her  by  the  will  by 
selliog  under  such  power.    In  other  words,  she  can 
sell,  and  if  she  sells  she  will  be  entitled,  as  against  tbe 
P'oceeds  of  sale,  to  the  same  annual  benefit  (which 
must  then  be  represented  by  money)  as  if  she  had  not 
sold.  This  follows  the  decisions  of  Pearson,  J.,  in  In  re 
PageVe  Settled  Estate  and  of  North,  J.,  in  In  re  Ames 
and  in  /n  re  Smith.     The  result  of  section  5 1  is  that  the 
provision,  as  far  as  it  is  a  fetter  upon  Uie  power  of 
sale,  is  void,  and,  under  sub-section  2  of  that  section, 
a  new  estate  is  given  to  the  beneficiary  by  virtue  of 
the  statute  extending  to  a  like  interest  in  the  i«o- 


ceeds  of  sale.     But,  this  having  been  insured,  tbe 
words  "as  far  as  "  in  section  51  are  satisfied,  and,  if 
there  be  a  voluntary  cesser  of  residence  apart  from 
sale,  there  is  no  reason  why  the  testator's  disposition 
should  not  have  effect,  ioasmuch  as  that  proviso  does 
not  tend  to  induce  tbe  tenant  for  life  not  to  sell. 
This  was  the  decision  of  North,  J.,  ia  In  re  Haynea* 
It  was  argued  that  the  decidon  of  Bomer,  J.,  in  In 
re  Eaatman'e  Settlement^  of  whiuh  the  best  report  is  in  the 
SoLiciTOBS*  JouBNAL,  is  inconsistent  with  this  view. 
In  my  opinion  that  U  not  so.      The  form  of  the 
summons  is  stated  in  the  Solioitobs'  Joijbnal  ;  it  did 
not  go  to  the  question  of  what  the  rights  of  the  wid  w 
would  be  if  she  voluntarily  ceased  to  reside  apart  f  i om 
sale.     The  question  whether  tbe  provision  for  the 
reduction  of  the  annuity  was  void  under  section  51 
was  raised  in  connection  with  th  ^  question  whether 
the  applicant  was  entitled,  during  widowhood,  to  the 
income  arising  from  the  proceeds  of  f  ale.    Teat  ques- 
tion, as  it  seems  to  me,  is  the  only  qu^tion  wbioii  the 
learned  jadge  answered.     He  did  not  decide  that,  if 
she  voluntarily  ceased  to  reside,  the  redact<on  of  the 
annuity  would  not  take  effect.     In  my  judgment, 
therefore,  the  appliearit  in  this  case  is  not  entitled  to 
an  interest  during  widowhood  discharged  from  the 
provisions  as  to  residence.      But  if  she  sells,  and, 
therefore,  ceases  to  reside,  she  will,  by  virtue  of  section 
51  of  the  Act  of  1882,  be  entitJed,  es  against  the 
income  of  the  proceeds  of  sale,  to  the  same  b(*nefic4  as 
it  she  had  not  sold.  Under  these  drcumstanoes  tbe  ques- 
tion is  whether  the  trustees  can  oompromise  her  righ  s 
in  tbe  manner  proposed.  The  attitude  of  tbe  applicant, 
as  I  understsnd  it,  is  this.  She  says:  '*  1  ha\t)  a  bene- 
ficial interest  in  this  house,  and  I  propose  to  keep  it  by 
continuing  to  reside  there  or  by  exercising  my  right 
of  scdling  it  under  the  Act  of  Ptfltament,  anl  there- 
fore  having   a    beneficial  interest  in  the  proceeds 
measured  by  the  benefit  given  me  by   the    will." 
Under  section  50  she  cannot  release  or  assign  her 
powers  of  sale,  bnt  there  is  nothiog  in  the  Act  io 
prevent  her  from  makiug  any  arrangement  for  dls- 
posiog  of  her  beneficial  interes  *.  in  the  boose.    The 
nature  of  the  oompromise  is  this :    The  pecnnia  y 
beuefit  given  to  her  by  clausu  3  of  the  wid  is,  at 
present,  about  £320  a  3  ear,  whi^h  is  measured  by  the 
rent  of  the  house  in  whica  she  U  entitled  to  live  rent 
free  and  the  rates,  taxes,  and  other  outgoings  which 
the  trnstees  are  bound  to  pay.    She  says :    "  I  am 
willing  to  take  in  exchange  for  that  £275  a  year ; 
pay  me  something  less  than  the  amount  to  wmch  I 
am  entitled  to  under  the  will,  and  I  will  give  up  my 
right  to  reside  in  the  house.'*    If  that  offer  is  accepted 
and  she  goes  out  of  residence,  her  estate  ceases,  but  »h*) 
h%s  been  paid  for  it  by  a  sum  payable  annually.    The 
sale  must  be  either  good  or  bid.    If  it  is  good.  f>he 
loses  her  power  of  sale  and  forfeits  her  interest,  but 
she  keeps  the  purchase-money ;  if  it  is  bad,  there  is  no 
forfeiture  and  she  resumes  her  right  of  residence  and 
her  power  of  sale.    She  only  goes  out  of  residence 
because  she  is  paid  the  value  of  the  right.     It  is 
argued  for  the  irustees  that  this  is  an  investment  of 
money  belon^^  to  married  women  and  infants,  and 
is  a  misapplication  of  their  funds.    That  argument 
seems  to  me  to  be  fallacious.    This  is  not  an  invest- 
ment of  their  funds.    At  present  they  are  subject  to 
a  payment  of  £320  a  year,  and  in  future  they  will  ba 
Uable    to    pay  £275.      In    fact   they  are  receiviog 
something,  they  are  not  paying  anything     They  pay 
something  less  than  before,  atid,  to  that  extent,  get 
a  benefit.    The  widow  gives  up  something,  but  she 
obtains  this  benefit,  that  she  is  no  longer  obliged  to 
reside  in  a  certain  house.     The  trustees  get   this 
ba:iefit,  that  they  are  relieved  from  the  difficulty  in 
which  they  have  been  placed,  that  the  widow  might 
have  continued  to  reside,  and  thus  interfere  with  the 
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buildiog  scheme,  or  she  might  have  sold  the  house 
under  her  statutory  power,  and  yet  have  retained  h»r 
interest  in  the  proceeds  of  sale.  It  seems  to  me  that  this 
is  a  fair  compromise  for  all  parties,  and  I  declare 
that  it  is  within  the  power  of  the  trustees  to  enter 
into  it,  and  I  sanction  it  aooordiogly. 

Solicitors,   HarsUm    &  Bennett;    Ward,    Perkt,  & 
McKay, 


^Jo^c^.'^J^'  }  J'^'^®  12'  13,  14,  1901 ;  Nov.  19. 

London  and  North- Western  Bailway  Co.  v. 
Mayor,  &c.,  of  Westminster,  (a.) 

Metropolis — PuhJic  health— Public  convenience — Ap- 
proaches—Suhtvny— Trespass— Subsoil  of  roadway 
and  footway— Injunction—  Public  Health  {Metropolis) 
Act,  1891  (54  (fc  55  Vict,  c.  76),  s.  44. 

Section  44  of  the  Public  Health  (Metropolis)  Act, 
1891,  vests  the  subsoil  of  the  roadway  in  the  sanitary 
ayihority  for  the  purpose  of  making  public  conveniences  ; 
in  making  these  it  is  within  their  power  to  maJce  subways 
from  either  side  of  the  street  as  a  means  of  approach, 
Thefa€t  that  the  public  may  use  these  subways  as  a  means 
of  passing  from  one  side  of  the  street  to  the  other  without 
availing  themselves  of  the  conveniences  does  not  make  the 
construction  of  these  subways  ultra  vires. 

It  is,  however,  a  trespass  upon  the  lands  of  the  adjoin^ 
ing  owner  to  take  any  portion  of  the  footway  as  a  site  for 
such  convenience  or  the  approaches  thereto,  for  though 
section  44  of  the  Act  vests  the  subsoil  of  the  roadway  in 
tlie  sanitary  authority  for  that  purpose,  the  subsoil  of 
the  footways  is  expressly  excepted,  and  the  rule  that  the 
land  uequH  ad  medium  filnm  vise  btlongs  to  the 
adjoining  owner  still  applies  up  to  the  line  of  the  kerb. 

The  fad  that  the  footway  has  been  recently  widened 
makes  no  differmce  to  this  rule. 

Witness  action. 

The  plaintiff i  moved  for  an  injunction  to  restrain 
i)  e  defendants  from  continuing  to  trespass  upon 
certaia  premises  of  the  plaintiffs  by  permitting  a 
btaircafle,  tunnel,  and  other  works  to  remain  upon 
their  Iscd. 

By  a  conveyance  dated  the  26th  of  July,  1886,  the 
plaintiffs  purchased  certain  freehold  messuages  a  d 
tenements  being  Nos.  34,  35,  and  36,  Parliament- 
street,  and  Nos.  11  and  12,  Bridge-sreet,  W«8t- 
minster,  and  occupied  a  portion  of  the  comer  home  as 
buildings  and  offices.  At  the  date  of  this  conveyance 
the  footway  pavement  of  Parliament-street  was  12  f^ 
wide  opposite  to  these  premises.  Tbere  were  certain 
vaults  belonging  to  the  premiies  in  Parliament-street 
under  the  footway  pavement  and  projecting  into  the 
roadway. 

In  1899  Parliament-street  was  widened  by  the  then 
local  authority,  and  the  footway  pavement  was 
increased  to  a  width  of  21ft. 

In  November,  1900,  the  defendants,  as  the  sanitary 
authority  of  the  district,  constructed  certain  under- 
ground sanitary  conveniences  in  the  centre  of 
Parliament-street,  and  provided  them  with  approaches 
by  means  of  a  subway  from  either  side  of  the  street, 
with  staircases  at  either  end  at  or  near  the  edge  of  the 
pavement.  One  of  these  staircases  was  opposite  the 
plaintiffs*  premises  and  was  placed  parUy  in  the 
roadway  and  to  the  extent  of  2ft.  9in.  within  thf» 
line  of  kerb-stones  of  the  pavement  as  altered  in  1899. 

The  plaintiffs  claimed  that  by  the  conveyance  of 
1886  the  land  to  the  centre  of  the  roadway  belonged 

(a )  Reported  by  C.  W.  Mead,  Esq.,  Barrister-at* 

Law. 


to  them,  and  that  the  defendants  in  mahisg  fhii 
subway  had  c:mmitted  a  treipass  en  their  land,  and 
that  by  so  placing  a  staircsse  and  railing  opposite  to 
their  premises  the  free  access  to  the  highway  was 
interfered  with,  and  claimed  an  injunction  to  restrain 
the  defendants  from  so  trespassing  or  altetnatirely  an 
injunction  to  restrain  the  d«fendants  from  so  caooing 
au  obst motion  to  their  use  of  the  highway  to  the 
particular  damage  of  the  plaintiffs. 

The  defendants  denied  the  plaintiffs'  title  to  the 
soil  to  the  middle  of  the  roadway,  and  pleaded  that 
in  erecting  these  conveniences  they  had  aoted  in 
pursuance  of  thfir  statutory  powers  under  section  44 
of  the  Public  Health  (Metropolis)  Act,  1891. 

Younger,  K,C„  and  Montague  Shearman,  forthe plain- 
tiff«. — The  subway  is  quite  distinct  from  the  sanitary 
oonvf-niences,  for  if  the  latter  were  shut  up  the  farmer 
would  still  exist  and  be  capable  of  use.  The  de- 
fendants' powers  are  derived  from  section  44  of  the 
Public  Health  (Mttropolis)  Act,  1891;  this  vests  the 
subsoil  of  the  roadway  in  the  sanitary  authorities  for  the 
purpose  of  providing  public  lavatoriee,  ashpits,  and 
public  fanitary  conveniences ;  it  does  not  permit  them 
to  make  subways  under  the  street.  Even  if  this  sab- 
way  is  not  ultra  vires  yet  the  staircase  encroaches  on 
the  footway,  the  soil  of  which  is  not  vested  in  the 
Sinitary  authority.  P^irt  of  the  staircase  stands  on 
what  was  the  footway  when  the  defeadants  com- 
menced these  works ;  they  cannot  go  into  the  hiatoiy 
of  the  street  and  sav  that  at  one  time  this  was  part 
of  the  roadway  and  not  of  the  footway.  The  pre- 
sumption that  half  the  soil  of  the  road  is  intended  to 
pass  to  apurchaser  imder  a  convey  ance  of  land  described 
as  bounded  by  a  public  thoroughfare  is  applicable  to 
a  town  street  {In  re  Whiti^s  Charities,  Charity  Com" 
missioners  v.  Mayor,  dc,  of  London^  46  W.  R.  479, 
[1898]  1  Oh.  659}  unless  it  is  shown  that  somethinir 
made  it  nec^'ssary  for  f h%  vendor  to  retain  the  aoil  ad 
medium  filum,  Micklethwait  v.  Newlay  Bridge  Co., 
33  Ch.  Div.  133,  35  W.  B.  Dig.  71.  Here,  nottiing  in 
shown  to  rebut  the  presumpti  n  that  the  land  ueque 
ad  medium  filum  was  convejed  to  the  plaintiffs.  Ttie 
soil  of  the  footway  not  being  vested  in  the  defendan'i 
by  the  section  they  have  clearly  trespsssed  on  the 
plaintiffs*  land  in  making  the  st^rcase  pardy  on  the 
footway.  The  plaintiffs  are  dearly  entiled  t  j  a  man- 
datory injunction:  Goodson  V.  Richardson,  22  W.  B. 
337,  L.  B.  9  Gh.  App.  221. 

Hughts,  K  C,  and  Deighton  Pollock,  for  the 
d^fenddntp. — The  defendants  were  justified  under 
section  44  of  the  Act  of  1891  in  making  conveniences 
with  proper  approaches.  This  staircase  does  not 
Infringe  any  right  of  the  plaimiffs:  Chaplin  ▼• 
Westminster  Corporation,  49  W  R  686,  [1901]  2  Ch. 
329.  At  m^st  this  is  a  quos'ion  of  daaii»gFS  and  not 
a  case  for  an  injunction  :  Mayfair  Property  Co.  v. 
Johnson,  [1894]  1  Ch.  508.  As  to  the  stairoaee  being 
partly  inside  the  footway,  as  highway  authority  we 
have  power  to  move  the  Jierb  further  back,  when  the 
subsou  of  the  roadway  will  vest  in  us  under  the 
section. 

Nov.  19.— JoYOB,  J.— In  the  year  1886  the  London 
and  Koith-Weatern  Bailway  Ck>.,  the  plaintiffs  in  this 
action,  purchased  certain  freehold  property  sitoate  at 
the  comer  of  Parliament-street  and  Btidge-itreet, 
Westminster,  which  was  deicribed  in  the  conveyance 
as  '*  aU  those  freehold  messuages  or  tenements  situate 
in  Parliament-  street,  in  the  parish  of  St.  Mtrgsvet, 
Westminster,  in  the  county  of  Middlesex,  smd 
numbered  34,  35,  and  36  in  Parliament-street  afore- 
said, and  also  aU  those  two  freehold  messoagee  or 
tenements  situate  in  Bridge-street  in  the  said  pariah 
of     8r.    Margaret,    Westminster,    and     numbered 
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lefpeotively  H  and  12  in  Bridge-street  aforesaid  bat 
which  W''re  foriudrly  nambered  46  atid  47  la  the  same 
street,  all  delineated  in  the  pliui  drawn  in  the  margin 
of  these  presents  and  therein  coloured  red."     This 
plan  appears  to  me  to  comprise  not  merely  the  site  of 
tbe  buildings  thf  n  on  the  preoii^es  but  also  a  »m^l 
area  outside,  being  a  portion  of  the  foot  payement  in 
Pa-liament-street.    The  parement  of  sueh  portion  is 
said  to  have  stood  originally  a  fe«r  inches  above  the 
pavement  of  the  general  footway,  bat  this  difference 
of  level  has  siooe  been  removed.    I  consider  it  highly 
improbable  that  either  party  supposed  any  interest  in 
the  soil  of  the  adjacent  footway,  outside  the  area 
colon  ed  rif>d  on  the  plan,  or  the  moiety  of  Parliameut- 
street  as  then  existing,  to  be  the  subject  of  the  sa^e  or 
of  the  oonveyanoe.    Bat  as  a  matter  of  fact  there 
were  in  connection  with  the  pr<»mi«es  certain  VAulrs 
nnderaeach  th-^  footway  and  projecting  into  ParliA- 
mefit-street  beyond  the  boundiiry  line  of  the  premises 
as  shown  npoo  the  plan.  At  the  date  of  the  conveyance, 
and  thenceforward  until  certain  alterations  made  by 
tne  then  loc^l  authority  and  complete!  in  June,  1899, 
tbe  pavement  f  ir  pedestrian  traffic  in  front  of  tbe 
plaintiffiB*  premises  in  Parliameut- street  wa«  of  the 
Wtdth  of  no  more  than  12ft.  or  thereabouts,  measured 
from  the  froit  wall  of  the  plaintiffd'  buildings.      In 
thH  year  1899,  upon  the  removal  of  the  block  of  build- 
ings between  Parli«ment-street,  as  it  then  was,  and 
Ktng-stre*  t,  and  tbe  oousequeot  widening  of  Parlia- 
ment-street, the  kerb  of  the  footway  in  front  of  the 
plaintiffs'  premises  was  advanced  into  tbe  roadway  so 
ks  io  make  the  width  of  tiie  footway  about  21ft'.,  and 
tbe  edge  of  this  f  otway  was  the  Hue  of  the  kerbing 
bt-fora  the  alterations   in  question  in    tbis   action. 
Parliament-st-eet  as  widened    ts    nearly  100ft.    in 
lo'eadth.  At  the  comer  where  the  plan  tiffs*  premises  are 
situate  between  Parliament-street  and  Brtdge-strtet 
leading  to  Westminster  Bridge  there  is  v<»ry  consider- 
able traffic  of  ail  kinds,  as  ev<>rybody  knows,  and  it 
was  at  one  time  tK>otemplated  by  the  local  authority 
to  const  net,  there  or  thereabouts,  certain  sanitary 
o.nvenienoes  aod  a  general  system  of  subways  und-r- 
ground,  so  as  t  >  eoable  foot  passengers  thereby  to 
cross  the  streets  in  safety.    For  some  reason  or  other 
this  project  for  a  general  system  of  sub«a;s  had  to 
be  given  up,  but  it  was  fiially  decided  to  construct 
extensive  sanitary  conveniences  for  the  use  of  both 
sex»s  respectively  ncdemeath  the  middle  of  Parlia- 
ment-street, with  approaches  thereto  by  a  descending 
staircase  from  the  footways  on  either  side,  one  effect  of 
this  hemgt  of  course,  that  if  anyone  chose  to  descend 
from  the  foot  pavement,  pan  uuderoeath  the  street, 
using  or  not  using  one  of  the  couvecieoces  in  pasing, 
he  or  she  might  cross  the  street  without  danger  of 
being  run  over  by  any  of  the  vehicles  which  tbere  at 
certain  hours  crowd  the  roadway.    At  first  it  was 
proposed  to  place  the  descending  stairs,  from  the 
eastern  aide  of  Parliament-street  to  these  conveniences, 
upon  or  within  the  outer  portion  of  the  foot  pave- 
ment, widened  as  it  was  in  1899  opp-^site  the  plaiu- 
tiffi'  premises ;  but  it  was  found  tnat  this  could  not 
be  done  without  acquiring  or  interfering  with  a  small 
portion  of  the  vaults  I  have  mentioned  belonging  to 
the  plaintiffs.    They  objecting  to  these  stairs  being  in 
front  of  their  premises,  though  at  a  distance  of  15ft. 
or  thereabouts  from  the  front  of  their  bmldiogs,  the 
stairs  were  placed  further  away,  so  as  to  stand  for  a 
portion  of  their  width  on  the  roadway  as  then  existing 
and  for  the  rest — viz.,  2ft.  91n.  or  thereabouts — upon 
llie  foot  pavement  as  extended  in  the  previous  year, 
1899,  in  the  manner  I  have  mentioned.    At  the  time 
of  the  trial  the  works  were  nearly  completed,  what  I 
may  call  the  general  line  of  the  kerb  on  the  edge  of 
the  foot  pavement  baving  been  put  back  so  as  to  be 
about  19fc  or  a  little  less  from  the  adjacent 


buildings.  It  is  not  alleged  or  suggested  that  this 
has  not  left  more  tban  ample  width  for  the  use  of 
foot  passengers  there.  Indeed,  I  suppose  the  foot- 
way was  widened  as  it  was  io  1899  not  so  much  from 
necessity  as  to  improve  the  appearance  of  the  street. 
It  was  stated,  and  is  probably  the  fao',  that  the 
only  power  the  defendants  had  to  do  what  they  have 
done  must  be  found  in  section  44  <  f  tbe  Publiis  Health 
(London)  Act,  1891,  and  it  was  argued  that,  apart  from 
any  question  of  the  right  of  propurty  in  the  subsoil, 
tbe  situation  selected  for  the  convenience  was  un- 
reasonable and  improper,  and  that,  ioasmuch  as 
people  could  crjss  Parliament-street  by  me«ns  of  th^ 
approaches  to  the  c  icvniences,  those  approaches  did 
in  fact  constitute  a  subway  which  th«4  defendants 
had  no  authority  to  make,  and  that  all  that  thi-y 
have  done  is  thus  ultra  vires  and  ought  to  be  removed. 
Apart  from  any  question  depending  upon  the  legal 
right  of  the  subs  il,  or  assuming  this  to  be  vested  in 
the  defendants,  I  have  come  to  the  conclusion  that 
what  the  defendants  have  done  is  it  no  way  ultra 
vires,  unreasonable,  or  improper.  Tbeir  primary 
object  was,  in  my  opinion,  th«  const  motion  of  the 
conveniences  with  the  requisite  and  proper  means  of 
approach  thereto  and  exit  therefrom,  aud  because,  by 
reason  of  there  being  approaches  frotn  both  sides, 
these  may  be  used  for  crossing  the  street,  I  dec'ine  to 
hold  that  tbe  defendants  have  not  acted  b  ma  fide  in  the 
exercise  of  their  s*^atutory  powers,  or  tUat  they  have 
occasioned  any  nuisance  that  was  not  authorized  by 
law.  la  other  words.  I  think  this  action  fails,  unless 
the  plaintiffs  can  estikbli^h  that  a  portioi  of  the  site 
of  the  eastern  approach  or  sta^rcasa  dowa  to  the  con- 
veniences is  their  property,  and  a  pare  of  tbe  footway 
within  the  meaning  of  th%t  expression  in  tbe 
44  nh  section  of  the  Public  Hta'th  Act, 
1891.  The  plaintiff-i  relied  upon  tbe  presumption 
which  is  thus  stated  in  Pratt's  Law  of  Highways 
(I4th  ed.),  p.  39:  ''It  is  a  presump  ion  of  tbe 
law,  in  the  absence  of  evidence  to  t'le  contrary, 
that  tbe  soil  of  a  highway  to  tie  middU  of  tbe  road 
{usque  ad  medium  filum  vice)  brlongfl  to  the  owner  of 
the  land  adjoining  the  highway.  Tbis  presumption 
has  been  said  to  rest  on  the  supposition  that,  when 
tbe  road  was  oiiginaDy  set  out,  the  propr  etors  of 
the  adjoii  ing  land  each  contributed  a  porti^  n  of  their 
land  for  its  formation.'*  And  the  presumption  is  also 
s'ated  in  Blphinstone,  Norton,  &  OJark  on  the  Inter- 
pretation of  Deeds,  at  p.  179,  ss  follows:  ''By  the 
conveyance  of  land  abutting  on  a  highway  or 
separated  from  it  by  a  strip  of  uninolos-  d  land,  the 
prima  facte  presumption  of  law,  in  the  absence  of 
evidence  of  ownership,  is  that  the  strip  and  the  soil 
of  the  road  usque  ad  medium  filum  passes.'*  The 
deff'ndants  hardly  contested  tbe  application  of  tbis 
p  esumption  to  the  present  c%se,  notwithstanding 
what  is  said  in  Beckett  v.  Corporation  of  Leeds,  20 
W.  B.  454,  L.  B.  7  Ch.  App.  421,  Bomer,  L.J., 
having  held  in  In  re  White's  Charities,  that  the  pre- 
sumption that  half  the  soil  of  the  road  is  intended 
to  pass  to  a  purobaser  of  laud  descibed  as  bounded 
by  a  public  thoroughfare  is  equally  applicable  to 
streets  in  a  town  as  to  highways  in  the  country." 
I  cannot  say  that  I  consider  this  labt  case  to  be 
an  altogether  satisfactory  authority.  Still  it  is  a 
deliberate  decision  to  the  effect  above  stated.  In 
considering  my  judgment  it  occurred  to  me  that 
Parliament-street  was  quite  a  modem  street  and 
that  it  was  very  possible  that  tbe  land  required  for 
making  it  might  bave  been  purchased  by  some  road 
authority.  Upon  referring  to  Wheatley's  London 
I  found  it  there  stated  that  Parliament-street  was 
made  pursuant  to  the  statute  •  29  Geo.  2,  c.  38, 
King-street  having  been  previously  the  only  nigh  way 
from  Whitehall  to  Westminster.    That  Act  provided 


270 


THE  WEEKLY  REPORTER. 


[Tab.  99,  IMS  ] 


VoLL. 


High  Court. 


AtTOBNXY-OENEBAL  V,  LOBD  MONTAOU. 


High  Ck>URT. 


Ue  CommiBtiioten  of  WeatmioBter  Bridge  with  fands 
for  the  porohase  of  hooies  and  gronnda  for  tho  par- 
pose  of  wideuiog  the  wajs  and  making  more  saf^  and 
comm>dijU8  the  streets,  ayenues,  and  passages  from 
Ghat  lug  Of  08  3  to  Westminster.  In  J.  T.  Smith's 
Antiquities  o!  Westminster  (1807)  an  elaborate 
plan  is  giy«'n,  showing  the  streets,  oonrts,  alleys,  and 
yar Js  near  the  locus  in  quo  as  they  appeared  before 
the  ereotion  of  Parliament-street.  If  this  plan  be 
correct,  the  site  of  the  portion  of  Parliament-street 
no«r  in  question  must  have  been  porohased,  or  the 
right  to  nse  it  somehow  acquire  J — ^it  is  hardly  likely 
to  have  been  given — by  the  Commissioners  of  West- 
luiuster  Bridge.  I  thought  it  my  duty  under  the 
ciroum stances  to  mention  the  case  again  in  court  and 
to  call  oonnsel*s  attention  to  the  point.  Upon  a 
subsequeut  day,  however,  counsel  for  the  defendants 
itiform<;d  me  that  he  bai  uothiog  more  to  say,  and 
tiat  bis  clients  did  not  desire  or  were  unable  to  adduce 
farther  evidenoa.  I  may  adt  that  by  the  Act  16  & 
17  Vict.  0.  47  the  estates  of  the  Oommissiooers  of 
Westminster  Bridge  were  traniferred  to  the  Oooa- 
missioners  of  Her  Majesty's  Works  and  Pablto 
Bailding4.  The  Act  50  &  51  Vict,  c  34  also  deals  with 
the  approaches  to  Westminster  Bridge. 

Now,  whatever  I  may  conjecture  to  be  the  true 
facts  if  investigated  aud  ascertained  in  reference 
to  the  ownership  of  the  subsoil  in  Parliam«'nt- 
street  where  the  staircase  has  been  constructed, 
I  suppose  I  must  act  upon  such  evidence  onlv 
as  was  before  the  court  at  the  trial,  and  bold 
that  the  prvsomption  I  have  menticned  ap'pUes, 
and  oonsrquently  that  the  land  or  soil  where  the 
staircase  is  constructed  as  to  2ft.  9io.  in  width  is  the 
property  of  the  plaintiffs,  and,  being  part  of  the 
fiK>tW4y,  not  liable  to  be  taken  and  used  by  the 
defendants  under  the  Act  of  1891  for  the  purpose  of 
the  construction  of  sanitary  conveniences.  I  must, 
therefore,  as  it  eeems  to  me,  grant  an  injunction  f  r 
the  removal  of  this  pordon  of  the  staircase.  This 
result  appe«rf,  under  the  cirouoi stances,  to  be  most 
iin«atisf act  )ry.  I  o«nnot  help  suspecting  that  the 
8«  il  in  question  does  not  belong  to  ttie  plaintiffs.  My 
order  will  do  the  pl«intiffs  no  real  good  if  the 
defendants  choose,  as  they  may,  to  simply  put  the 
staircase  2ft  91n.  farther  out  into  the  roadway,  thui 
making  ie  to  stand  dear  of  the  footway  as  it  was 
befor-  the  works  wn»  commenced.  N  r  do  I  see 
how  I  can  compel  the  defendants  to  restore  the  old 
line  of  the  kerb  or  edge  cf  the  footway  as  it  existed 
at  the  end  of  1899.  As  to  the  coats,  it  appears  to  me 
that  the  plaintiffs  have  failed  in  substance  as  to  part 
of  thcT  case  and  succeeded  ai  to  the  rest.  Therefore  I 
make  no  order  as  to  costi.  I  shall  stay  the  operation 
of  the  injunction  for  six  months  and  give  leave  to 
apply  to  the  jadge  in  ctiamb'^rs  to  extend  that 
period  if  an  appeal  be  presented  or  for  any  othir 
reason. 

Solit  itor  for  plaintiffis,  C.  H,  Maaton, 

Solicitor  for  defendants,  Percy  QaUa. 


Jan,  14,  15. 


K.  B.  Div.      ) 
(PhilUmore,  J.)  ] 

Attobney-Gensral  V,  Lord  Montagu,  (a.) 

Inland  Revenue — Estate  duty — Settled  property — Mort' 
gage  by  tenant  for  life  and  remaindermen  for  benefit  of 
remaindermen — Indemnity  to  tenwnt/or  life — Value  of 
property  passing  on  death  of  tenant  for  life— Finance 

(a.)  Beported  by  E.  G.  Stillwell,  Esq.,  Barrister- 

at-Iiaw, 


Act,  1894  (57  A  58  Vict,  c  30),  ss.  1,  2  (1)  (b),  and 
7  (7). 

By  his  mil  the  Duke  of  B,  sdUtd  a  certain  esiaU 
on  his  wife  for  life^  then  on  his  second  ton.  Lord  M,, 
for  life,  with  remainder  in  fee  tail  on  the  tldest  son 
of  Lord  M,  With  the  consent  of  the  duchess^dowager 
Lord  M,  and  his  said  son  disentailed  the  estate  aad  re- 
HiUed  it  subject  to  the  life  estate  of  the  duchess-dowager 
to  such  uses  as  Lord  M.  and  his  son  should  jtdnUy 
appoint,  and  in  default  of  appointment  to  the  use  of 
Lord  M.  for  life,  with  remainder  to  his  said  son  in  tail 
male.  In  exercise  of  the  above  power  of  appointment 
Lord  M,  and  his  son — the  duchess^dowager  joining  in  in 
respect  of  her  life  estate  only — mortgaged  the  estate  in  fee 
to  secure  a  sum  of  £27,000,  which  money  was  entirely 
for  the  benefit  of  Lyrd  M.  and  his  son,  and  they  alone 
entered  into  the  personal  covenants  By  an  indenture  of 
even  date  between  the  due hesS' dowager  and  Lord  M.  and 
his  said  son  the  latter  jointly  and  severally  covenanted  to 
indemnify  the  former  from  any  liability  or  loss  of  profits 
or  any  adion  or  suit  arising  through  or  from  the  m'trt- 
gage,  and  they  conveyed  an  annuity  and  rent- charge  to 
trustees  as  security  for  the  performance  of  the  covenant, 
*0a  the  death  in  1895  of  the  duchess-dowager.  Lord  M  , 
in  delivering  an  account  for  the  purposes  of  assessing 
estate  duty,  claimed  to  deduct  the  mortgage  debt  of 
£21,000  from  the  capital  value  of  the  said  settled  estate. 

Htld,  that  OS  the  duchess -dowager  during  her  life  tnuat 
be  deemed  to  have  been  beneficially  interested  in  the  estate 
to  its  full  value,  the  estate  which  passed  on  her  death  was 
the  full  beneficial  life  interest  in  it,  and  thaJt  estate  duty 
Wfis  therefore  payable  without  deduction  of  the  incum- 
brance  of  £27,000. 

Information  by  the  Attorney-General* 

By  the  will  dated  the  8th  of  August,  1883,  the 
Duke  of  Bucdeuch  and  Qoeensberry  appointed  the 
Ditton  Park  estate  to  the  use  of  his  wife,  Oliarlotre 
Anne,  Duchess  of  Bucdeuch  and  Queensbeiry,  for  life, 
and  from  and  after  her  docease  to  the  nse  of  hit 
second  son,  the  defendant,  in  tail  male. 

The  ssid  duke  died  on  the  16ch  of  April,  1884. 

By  an  indenture  dated  the  28tti  of  ACay,  1888,  and 
made  between  the  duchess-dowager  of  the  first  part, 
the  defendant  of  the  second  part,  and  the  eldest  son 
of  the  defendant  of  the  third  p«rt,  and  oertain 
trustees  of  the  fourth  put,  aad  enrolled  as  a  dia- 
entailing  assurance  pursuant  to  3  &  4  Will.  4.  o.  74, 
the  estate  by  way  of  resettlement  was  conveyed  onto 
the  trustees  on  trust  subject  to  the  life  estate  of  the 
duchess-dowager  to  such  us^s  as  the  defendant  and 
his  said  son  should  jointly  appoint,  aud  in  default  of 
such  appointment  to  the  use  of  the  defendant  for  life, 
with  remainder  to  the  nse  of  the  defendant's  SMd  susi 
for  life,  with  remainder  in  tail  male. 

By  an  indenture  dated  the  29th  of  May,  1888,  a  >d 
made  bstween  the  dnohess-dofrager  of  the  first  part, 
the  defendant  of  the  second  part,  the  defendanfa 
said  eldest  son  of  the  third  part,  and  certain : 
of  the  fourth  part,  in  consideration  of  £27,000  bnt  to 
'  the  defendant  and  bis  said  son  at  the  request  of  the 
duchess-dowager  by  the  mortgaget*8,  the  defendant 
and  his  son  only  entering  jointly  and  severally  into  all 
t^e  ordinary  covenants,  the  duchess-dowager  as  tsnaat 
for  life  in  possession  and  the  defendant  and  his  said 
son  in  exercise  of  the  joint  power  of  appointment 
given  to  them  by  the  aforesaid  deed  of  the  28di  of 
Aifty,  1888,  conveyed  th?  Dliton  Park  estate  unto  and 
to  the  use  of  the  mortgagees  in  fee  simple,  anbjeot  to 
a  mroviso  for  redemption. 

By  an  indenture  datad  the  29th  of  May,  1888,  and 
made  between  the  defendant  of  the  first  patt,  the 
defendant's  said  son  of  the  second  part,  the  dnohMa- 
dowager  of  the  third  part,  and  certain  trustees  of  tba 
fourth  part,  it  was  wit^es4ed  that  the  defendant  nad 
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his  uAd  foa  did  jointly  and  seTerally  ooTenaat  to  keep 
xndemt  ifled  the  duohess-dowager  against  the  aforesaid 
*<  mortgage  debt  of  £27.000  and  interest,  and  against 
allaottons,  suits,  proceedings,  daims,  and  demand* 
which  might  be  brought  or  niade  by  any  person  or 
persons  against  her  or  the  said  Ditton  estate  during 
nfr  life  by  way  of  enforcing  the  said  mortgage 
security  or  for  or  in  respeot  of  the  said  snm  of 
£27,000  and  interest  thereoy  seoored."  An  annuity 
and  rent-cbarge  were  conveyed  by  the  defendant 
and  his  son  to  the  trustees  as  security  for  the  per- 
iormanoe  of  the  above  covenant. 

The  duchess-dowager  died  on  the  28  th  of  Ma*>cb, 
1895. 

The  information  then  went  on  to  show  that  the 
mortgage  was  created  wholly  for  the  bent  fit  of  the 
defendant,  Lord  Montagu,  and  hts  said  son,  or  one  of 
them,  and  that  the  duchess-dowager  was  in  f<«ct 
kept  wholly  indemnified  by  them,  or  one  of  them, 
againit  the  said  mortgage  and  all  claims  for  interest 
or  otherwise  in  re*pect  thereof.  Tbat  the  defendant 
as  tenant  for  life  in  possession  was  bound  to  deliver 
an  account  and  to  pay  estate  duty  under  the  Finance 
Act  of  1894  on  the  principal  value  thereof,  but  th»t, 
in  delivering  such  account,  he  ol«imed  to  deduct  the 
mortgage  for  £27,000  from  the  capital  value  of  the 
estate. 

The  Grown  now  claimed  that  upon  the  death  of  the 
said  Charlotte  Anne,  Duchess-Dowager  cf  Buocleuch 
and  Queensborry,  estate  duty  became  payable  u<  der 
the  provisions  of  the  Finance  Aot>  1894,  upon  the 
principal  valu^  of  the  Ditton  Park  estate  devised  by 
the  »ill  of  Walter  Francis,  Duke  of  Buocleuch  and 
Queensberry,  as  property  which  passed  on  her  death 
within  the  meaning  of  the  said  Act.  without  deduction 
of  the  mortgage  debt  of  £27,000,  and  that  the 
defendant  was  biund  to  deliver  an  account  and  pay 
duty  aooordingly. 

Sir  5.  5.  Finlay,  A,G.,  Sir  K  Oar$on,  8,G.,  and 
Vaughan  Hawkins^  for  the  Grown. 

Danekwertif  K,G.,  and  t/.  AuBten^Carimell,  for  the 
defendant. 

The  argaoients  sufficiently  appear  in  the  folio  mng 
judgment. 

Phiujmobx,  J.— On  the  28th  of  May,  1888.  the 
Ditton  Park  estate  stood  limited  to  the  Ducbets- 
Dowager  of  Bncdeuch  and  Queensberry  for  her  life, 
and  then,  sabjeot  to,  but  for  other  purposes,  an  over- 
riding power,  to  Lord  Montagu  for  Jife,  with  re- 
mainder to  his  eldest  son  for  some  estate  of  freehold. 
On  the  29Ui  of  May,  by  an  indenture  to  which  the 
Dachesa,  Lord  Montagu,  and  his  son  were  parties 
as  grantors,  by  conveyance  of  the  duchess's  life  estate 
and  by  an  appointment  made  by  Lord  Montagu  and 
his  iOQ  in  exercise  of  the  power  which  I  have  men- 
tioned, the  estates  were  mortgaged  to  secure  a  sum  of 
£27,000  and  interest.  The  ordhiary  personal  covenants 
for  payment  by  the  mortgagor  or  mort|^gors  were 
exraessly  made  hj  Lord  Montagu  and  his  son  only, 
and  the  power  of  redemption  was  given,  not  to  the 
dodhsas  not  to  the  successor  in  fee  only,  but  it  was 
given  to  Lord  Montagu,  who  had  a  life  estate  in  re- 
matnder,  and  his  son,  successors  in  fee,  otherwise 
there  is  no  peculiarity,  unless  the  last  is  a  peculi- 
aritv,  of  which  I  am  not  certain,  in  the  mortgage 
deed.  By  an  indenture  of  even  date — ^reciting  what 
one  would  have  conjectured  already  from  the  form  of 
the  mortgage,  that  the  duohess  was  not  the  real  bor- 
rower, but  that  the  money  was  borrowed  for  Lord 
Montagu  and  his  son — Lord  Montagu  and  his  son 
covenanted  personally  to  keep  the  duchess  indemnified, 
and  to  iadetnnify  her  if  she  should  suffer  loss  in  ref pect 
of  her  estate  in  Ditton  Park ;  and,  further,  to  convey 


by  way  of  security  sufficient  interest  which  they  had 
in  other  properties  during  the  lifetime  of  the  duchess. 

In  these  ciroumttances  the  duchess  apparently  wss 
never  the  sufferer  durinic  her  lift  by  thf«  fact  that  she 
had  joined  in  the  mortgage  and  incumbered,  as 
between  her  and  the  mortgagee*,  her  life  estate  in  the 
Ditton  Park  estate,  and  she  died,  as  she  had  lived, 
beneficially  interested  in  the  Dit  oi  Park  est«te  to 
its  full  value.  Upon  her  death  the  Grown  claimed 
estate  duty  from  Lord  Montagu  and  those  claiming 
after  him;  and  Lord  Montagu  and  those  daimiog 
after  him  admitted  their  liability  to  estate  du^y. 
The  question  then  arose  as  to  the  measure  of  that 
liability.  The  Oro  ^n  said  it  was  to  be  assessed  on 
the  sapposiri  m  that  the  duchess  had  been  beaeficially 
interested  during  her  life,  until  her  death,  in  the 
Ditton  Park  estate  to  its  full  value.  Lord  Montagu 
and  those  cliiiming  under  him  bM  that  she  was  to 
be  treated  as  only  interested  in  the  Ditton  Park 
estate  incucnbered  by  the  mortgage  for  £27,000; 
and  that  is  the  matter  which  I  have  to  determine. 

The  Grown  rests  its  claim  upon  fceotion  1,  s<H)tion  2 
(1)  (6),  and  secuon  7  (7)  of  the  Finuice  Act  of  1891, 
and  those  se<«m  to  me  to  be  in  substance  the  only 
material  portions  of  the  Finance  Act  which  I  have  to 
consider. 

The  argument  on  behalf  of  the  defendant  rests  upon 
the  deductions  which  it  is  said  are  to  be  drawn  from 
the  decision  of  the  Houee  of  Lords  in  The  Aitorriey^ 
General  v.  Gowley,  47  W.  B.  526,  [1899]  A.  G.  198. 
The  decision  of  tue  House  of  Loidn  in  The  Aitornty- 
General  v.  Beach,  47  W.  B.  267,  [1899]  A.  G.  63,  and 
the  dec  sion  of  the  Gourt  of  Appeal  m  The  Attorney^ 
GtneralY.  De  Prtville,  48  W.  E.  193,  [1900]  1  Q,  B. 
223,  are  abo  prajed  in  aid. 

Now  I  may  perhaps  say  once  and  for  all  that  there 
will  never  be  found  any  reluctance  in  m*^  to  carry 
those  three  decisions  to  their  full  oonclufrion,  and  1 
may  now  say  with  all  respect  that  I  have  not  the 
slightest  intflleotual difficulty  in  following  and  apply- 
ing them  wherever  they  become  important;  and  for 
the  purpose  of  thii  case  I  accept  the  contention  of  the 
defendant  that  the  duchess's  estate  in  the  Ditton  P«rk 
estate  was  legally  incumbered  and  ihat  that  legal 
incumbrance  must  be  taken  into  consideration  in 
assessing  what  her  successors  have  to  pay.  But 
having  said  that,  I  neverth<'l«'ss  come  to  a  conclusion 
in  favour  of  the  Grown.  I  have,  in  my  opinion,  to 
consider  what  was  the  beneficial  intere*t  wliich  the 
duchess  enjoyed  in  the  Ditton  Park  estate,  aLd 
which  upon  her  death  she  relioquisbed,  and  having 
to  consider  that,  I  have  no  hesitation  in  saying  thar. 
she  must  be  deemed  to  have  been  benefi  ;ially  interested 
in  it  to  its  full  value.  I  am  not  certain  that  it  really 
makes  any  difference  that  tbe  defenc'ant  and  his  son 
in  this  case  happen  to  be  also  the  people  who  are 
bound  to  keep  the  duchess's  interest  in  the  Ditton 
Park  estate  up  to  its  full  value. 

If  it  does  make  any  differenoe  it  makes  the  case  for 
the  Grown  stronger.  I  think,  however,  it  would 
have  been  quit  e  the  same  if  it  had  been  other  persons 
who  had  covenanted  to  indemnify  and  secure  the 
duchess,  provided  always  that  the  security  was  ample 
and  sufficient.  I  think,  looking,  as  I  ought  to  do,  at 
the  mortgage  deed  and  the  deed  of  indemni^  as 
constituting,  as  far  as  the  duchess  and  Lord 
Montagu  and  hfs  son  were  concerned,  one  transac- 
tion, I  must  come  to  the  conclusion  that  though  the 
Ditton  Park  estate  In  respeibt  both  of  the  dudiess's 
interest  and  the  interest  in  remainder  was  the  security 
of  the  mortgagees,  nevertheless  as  between  those 
interested  in  the  Ditton  Park  estate  the  duchess's 
estate  therein  was  only  liable  by  way  of  ruretjiship, 
and  Lord  Montagu  and  his  son  were  bound  to  prevent 
the  duoheis  ever  snffering  any  diminution  of   her 
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fnterest.  If  it  had  been  necessary  dnrisg  the 
dadhess's  life  to  estimate  inter  vivot  the  valne  of  her 
life  ibterest  in  that,  property,  if,  for  instance,  a  tax 
had  been  imposed  upon  capital  instead  of  npon 
income,  or  if  the  daohess  had  coiiyeyed  her  estate  and 
there  had  been  a  question  of  the  ad  vilorem  doty  to 
be  ]mp08«>d  upon  that  conveyance,  it  is  possible,  rr 
probable,  that  tbe  possible  liability  of  the  dachfss's 
estate  to  meet  the  mortgage  would  have  to  be 
assessed  as  a  coDtingent  liability,  and  assessiog  the 
6ontiDgent  liabUity  at  some  figure,  would,  pro  tanto, 
haTC  diminished  the  value  of  her  life  interest.  If— 
which  might  have  happened — the  duchess  had  been 
called  upon  to  pay  the  mortgage,  or  if  the  mortgagees 
had  entered  ioto  possession,  or  if  tbey  had  sold,  or 
compelled  the  duchess  to  join  in  felling,  some  portion 
of  ihe  pToperty  to  meet  their  dsims,  then  the  estate 
which  t^e  duihess  relinquished  on  her  death  would 
have  been  pro  tanto  diminish ed,  and  a  lesser  rate  of 
duty  would  have  been  recoverable  from  L^rd 
Montagu  and  his  successors.  But  no«7  that  I  have  to 
Msets  the  duty  upon  the  duchess's  death,  I  know  that 
tht-re  can  be  no  iiabtlity«  and  I  know  that  there  has 
been  no  demand,  and  no  payment,  in  respect  of  the 
liability,  and  th>-refore  I  tbink  I  am  bound  to  treat 
the  duchess  as  no  doubt  having  subjected  her  estate 
to  a  legal  incumbrance,  but  having  that  incumbrance 
in  fact  as  a  mere  shell  without  any  kernel,  and  as  in 
fact  being  beneficially  interested  in  this  estate  to  its 
full  value  up  to  the  date  of  her  death  ;  and  taking 
that  view  it  becomes  unnecessary  to  consider  many 
r>ther  circumstances  which  have  been  raised  and  met 
during  the  course  of  the  argument  of  this  ca^e. 

Accepting  to  the  full  tba  canons  which  binding 
authorities  have  imposed  upon  me,  and  appl>ing  my 
mind  to  the  CO fs* ruction  of  section  1  of  the  Finance 
Act,  1894,  though  it  may  alfo  come  under  section  2  (1) 
(6),  I  am  of  opinion  that  the  estate  which  the  duchess 
relinquished,  or  which  passed  on  her  death,  in  the 
Ditton  Park  estate  was  the  full  bereficial  life 
interest  in  it,  and  that  th^'refore  the  duty  must  be 
paid  without  deducticn  of  the  incumbrance  of 
£27  000. 

Judgment  for  the  Ctown,  with  costs. 

Solicitor  for  the  informant,  Solicitor  of  Inland 
Reuenue, 

Solid' 018  for  the  defendant,  NicTioU,  Manisty, 
ik  Co, 


»,  J.)  J 


Nov.  26,  27. 


K  B.  Div. 
(Walton, 

Blackbubn  and  Anotheb  v.  Livebpool,   BBAZITi, 
AND  BivEB  Plate  Steam  Naviqation  Co.  (a.) 

Ship^Bill    of  lading-^Exceptions—PeriU    of    seas — 
Negligence — Admission  of  a'a-Wdter, 

Goods  wire  carried  by  sea  under  a  bill  of  lading  which 
ixempted  the  shipowner  from  liability  for  damage  arising 
from  perils  of  the  sas  or  navigation,  whether  arising 
from  the  negligence  of  the  shipowner's  servants  or  other^ 
wise.  As  the  ship  was  nearing  her  discharging  berth  the 
engineer,  with  the  intention  of  admitting  sea-waUr  into 
a  bailast  tank  for  boiler  use  during  the  discharge  of  the 
cargo,  opened  a  wrong  valve,  thereby  Jetting  the  water  into 
a  hold  of  the  ship  where  part  of  the  cargo  was  stewed, 
which  was  in  consequence  damaged. 

Held,  that  the  damage  was  due  to  a  peril  of  the  seas 
arising  from  the  negligence  of  the  engineer,  and  that  the 
shipowner  was  not  liable  to  the  owner  of  the  cargo, 

(a.}  Beported  by  F.  O.  Bobinson,  Esq.,  Barrister- 

at-Law. 


Action  in  the  commercial  list  tried  before  Walton, 
J.,  without  a  jury. 

The  action  was  brought  to  recover  damages  in 
respect  of  the  deterioration  of  part  of  a  cargo  of 
sugar  shipped  by  the  plaintiffs  on  board  the 
deTendants'  steamship  Tropic  for  carriage  from 
Pemambnco  to  New  York  under  bills  of  lading. 

TDe  plaintiffs  remained  holders  of  the  billi  of 
lading  and  were  receivers  of  the  cargo. 

The  bUls  of  lading  contained  the  following 
exceptions:      ''Lms    or    damage    resulting     from 

•  .  •  any  of  the  following  perils  (whether  arising 
from  the  negligence,  default,  or  error  in  jadgmeot  of 
the  pilot,  mastor,  mariners,  engineers,  or  others  of  the 
crew,    or  otherwise   howsoever)  excepted,    namely, 

•  .  .  other  peril  of  the  seas,  rivers,  or  navigation 
of  whatever  nature  or  kind  soever,  and  howsoever 
sucti  ool'ision,  stranding,  or  other  peril  may  be 
caused." 

On  the  arrival  of  the  ship,  at  New  York  a  coo  aider- 
able  quantity  of  the  sugar  was  found  on  delivery  to 
bd  in  a  damaged  condition.  The  damage  had  been 
caused  by  an  mcursion  of  sea- water  into  the  Tropic  » 
deep  tank,  in  which  part  of  the  cargo  was  bemg 
carried,  and  which  was  a  usual  and  proper  plaoe  in 
which  to  carry  the  cargo. 

It  aj^peared  tbat  when  the  Tropic  was  oatnde 
Sandy  Uook  the  chief  engineer  being  under  tha 
mistflJcen  impression  that  she  was  going  to  WIlUain«- 
burg  Wharf  to  discharge  her  cargo,  desired  to  fill 
No.  4  ballast  tank  with  water  for  boiler  use 
while  discharging'  instead  of  taking  in  wftter 
at  the  wharf,  where,  according  to  his  previous 
experience,  it  was  contaminate  1  with  sewaga  He 
thtrefore  opened  the  sea-oock,  and  intended  toopeathe 
valve  of  No.  4  ballast  tank,  but  by  mistake  opened 
the  valve  of  the  deep  tank,  with  the  result  that  thn 
water  ran  into  the  deep  tank  where  the  bags  of  su^ar 
were  instead  of  into  No.  4  ballast  tank.  The  e-a- 
cook  was  open  from  11.30  a.m.  on  the  SOth  of 
January  until  3  p.m.  of  the  same  day.  The  mistake 
was  not  discovered  until  6  a.m.  of  the  Slat  of 
January,  and  the  wa^er  was  then  pumped  oat.  The 
Tropic  was  not  intended  to  go,  and  did  not  in  fact  go, 
to  Williamsburg  Wharf. 

The  damages  were  agreed  at  £1.319. 

Carver,  K,C,,  and  Bailhache,  for  the  plaintiff. — 
The  defendants  are  not  protected  from  liability  by  the 
exceptions  in  the  bill  of  lading.  It  cannot  be  said 
that  the  damage  was  due  to  a  peril  of  tiiesea;  in 
order  to  come  within  those  words  there  mast  liave 
been  something  in  the  nature  of  an  accident.  The 
admission  of  the  sea- water  was  not  an  aocidental 
occurrence.  The  water  was  intentionally  let  into  the 
ship  by  the  engmeer,  the  only  mistake  was  as  to  the 
part  of  the  ship  into  which  it  was  allowed  to  flow. 
Again,  the  damage  was  not  due  to  a  peril  of  navigsi- 
tion.  The  navigation  had,  in  fact,  come  to  aa  end* 
but  even  if  it  hf^  not,  the  water  was  not  admitted  for 
any  purpose  connected  with  the  sailing  or  handlioft 
of  the  ship,  but  only  in  connection  with  the  diaofaariie 
of  the  Q&r^o  :  TheAccomac,  39  W.  B.  133, 15  P.  D.  208; 
Good  ▼.  London  Steamship,  <3fcc.,  Assodatioti,  20  W.  B. 
33,  L.  B.  6  0.  P.  563 ;  Carmichael  v.  Lioerpool,  ^  , 
Sailing  Ship  Association,  35  W.  B.  793, 19  Q.  B  D.  242 ; 
Canada  Shipping  Co,  v.  British  ShipotLnetM,  <i^c. 
Association,  38  W.  B.  87,  23  Q.  B.  D.  342.  Theae 
cases  are  authorities  to  show  that  "navigmtioii" 
must  be  some  act  in  connection  with  the  sailing  of 
the  ship.  Further,  the  damage  resulted  from  the 
intentional  act  of  the  engineer,  so  that,  even  if  it  wee 
an  act  of  navigation,  it  wms  not  a  peril  of  navigAtaon. 

He  also  cited  The  Ferro  [1893]  P.  38,  41 W.  K,  Die; 
223;  The  Glenochil,  [1896]  P.  1«  44  W.  B.  Dig,  14S; 
and  The  Bodney,  48  W.  B.  627,  [1900]  P.  112. 
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Horridge,  K,  C,  and  Maurice  Hill,  for  the  defendants* 
—The  damage  was  caused  by  a  peril  of  tiie  sea  or  of 
Bafigation  brought  about  by  the  n^ligenoe  of  the 
enginf er,  and  therefore  the  defendants  are  not  liable. 
The  admiBsion  of  the  water,  from  whatever  cause,  was 
a  peril  of  the  sea :  The  Xantho,  36  W.  B.  353.  12 
App.  Gas.  503 ;  Hamilton,  Fraser,  dk  Co,  v.  Pandorf, 
36  W.  B.  369,  12  App.  Oas.  518.  It  was  also  a  peril 
of  navigation  haviog  occurred  in  the  course  of  the 
vojage:  The  SoiUhgafe,  [1893]  P.  329  ;  The  Creseing- 
ttm,  [1891]  P.  152,  39  W.  B,  Dig.  206. 

Carver,  K»C,,  replied. 

Walton,  J. — In  this  case  the  plaintifb  shipped  a 
CAigo  of  sugar  on  board  the  defendants'  steamship 
Tropic  for  carriage  from  Pemambuco  to  New  York 
under  bills  of  lading  of  which  the  plaintiffs  were  the 
holders.     The  plaintiffs  were  also  the  receivers  of  the 
cargo.     While  the  ship  was  still  on  her  way  to  New 
Tork,  but  had  got  near  to  Sandy  Hook,  the  chief 
eogiceer,  with  the  object  of  filling  No.  4  ballast  tank 
with  water,  for  the  use  of  the  boiler  while  discharging 
the  cargo  at  New  York,  opened  the  sea-C3ck,  and  by 
doing  so,  in  one  sense,  admitted  water  into  the  ship. 
The  engineer  intended  the  water  thus  admitted  to  flow 
into  the  ballast  tank,  but,  by  mistake,  he  opened  the 
valve  of  the  deep  tank,  in  which  part  of  the  cargo  was 
stowed,  inatead  of  the  valve  of  the  ballast  tank,  with 
the  result  that  the  water  flowed  into  the  deep  tank 
and  damaged   the    cargo   so   that   its   value   was 
dioioished  to  the  extent  of  £1,319.    The  plaiutiflb  in 
this  action  seek  to  recover  that  amount,  and  their 
contention  is  that  the  defendants  were  bound  to  carry 
and  deliver  the  cargo  safely,  and  that  '^ey  failed  to 
do  so.    The  defendants  rely  upon  an  exception  in  the 
bills  of  lading^  of  "  pmls  of  the  seas  or  navigation," 
"of  whatever  nature  or  kind  soever  (whether  arising 
from  the  negligence,  default,  or  error  in  jud^ent  of 
the    •    .     •     engineers    .    •    •    or  otherwise  how- 
soever)."      The   defendants    contend   that   in   the 
cfarcumstanoes  of  this  caie  the   damage  was  due  to 
perils  of  the  aeas  or  navigation. 

Tlie  kind  of  risk  which  a  clause  such  as  this  is 
intended  to  cover  is  explained  by  the  three  cases  in  the 
House  of  Iiords  :   Thames  and  Mersey  Marine  Insurance 
Co.  V.  Hamilton,  36  W.  B.  337, 12  App.  Cas.  484 ;  The 
Xantho ;  Hamilton  v.  Pandorf.    It  is  to  be  observed 
that  in  none  of  those  three  cases  was  there  any 
exception  of  the  negligence  of  those  on  board  the 
alup,  so  no  question  as  to  negligence  arose,  and  the 
shipowner    was,  as  I  understand  the   law,   bound 
absolutely  to  carry  and  deliver  the   goods  safely, 
subject,  of  course,  to  the  exception  of  perili  of  the  seas 
and  other  exceptions  contained  the  bills  of  lading. 
But,  as  was  explained  in  those  and  earlier  cases,  the 
contract  of  the  shipowner,  when  it  contains  no  negli- 
gence clause,  is  not  only  to  cairy  safely,  subject  to 
the  excepted  perils,  but  also  to  use  due  care  and  skill 
to  avoid  and  prevent  damage  from  any  c  luse  whether 
within  the  exceptions  or  not;  so  tha^,  even  if  the 
cause  of  damage  is  within  the  excepted  perils,  and 
the  shipowner  is  therefore  relieved  from  his  abs  )lute 
obligation  to  carry  safely,  he  still  remains  liable  if 
the  peril  arose  from  the  negligence  of  his  sf  r^ants* 
In  the  present  case,  however,  the  shipowner  is  by  the 
express  terms  of  the  bills  of  lading  relieved  from 
liability  for  loss  occasioned  by  perils  of  the  seas  even 
though  the  peril  may  have  been  caused  by  the  negli- 
gence of  bis  servants.    The  only  question,  therefore, 
which  I  have  to  determine  is  whether  the  loss  was 
due  to  a  peril  of  the  seas  or  navigation.     Now,  as  was 
pointed  out  by  Lord  Halsbury  in  Hamilton  v.  Pandorf, 
to  bring  the  oase  within  the  exception  there  must  in 
the  first  plaoe  be  an  accident.    Things  which  must 
poooasarily  happen  cannot  be  perils  of  the   seas. 


Further,  the  accident  must  have  been  '<  of  the  seas." 
Bat  it  seems  to  me  to  be  a  fallacy  to  say  tiiat  because 
the  loss  was  due  to  negligence  tiiere  was  no  acddent. 
Using  words  in  their  ordinary  and  proper  sense, 
damage  caused  by  negligence  of  servanta  is  the  result 
of  accident.  Now,  one  peril  of  the  seas  is  that  if  the 
ship  be  not  kept  tight  the  sea-wator  wUl  come  in, 
and  if  there  be  an  incursion  of  sea-wator  due  to  an 
accidental  opening,  and  damage  result,  then  this 
damage  is  due  to  a  peril  of  the  seas.  The  chief 
engineer  in  merely  opening  the  sea-cock,  did  not 
render  the  ship  otherwise  than  tight,  but  when,  by 
mistake,  he  opened  the  valve  of  the  deep  tonk,  and  so 
let  water  into  the  carrymg  part  of  the  ship,  she  ceased 
to  be  tight.  This  case  cannot,  I  think,  ba  dis- 
tinguished from  the  case  in  which  a  port-hole  was  by 
mis'ak<i  accidentally  left  open,  whereby  sea- water 
was  let  in :  see  Carmichad  v.  Liverpool,  &c,.  Sailing  Ship 
Association,  The  shipowners  have  therafore  brought 
themsf^lves  within  the  bills  of  lading  and  there  must 
be  judgment  for  the  defendants. 

Jvdgmanifor  the  defendants. 

Solidtors  for  plaintiffs,  Walker,  Son,  &  Field,  tor 
Weightman,  Pedder,  &  Weightman,  Liverpool. 

Solicitors  for  defendants,  Field,  Boscoe,  dt  Co,,  for 
ThoTfiely  A  Cameron,  Liverpool. 


I^ribs  (Souncil. 


{From  the  Supreme  Court  of  the  Cape  of  Qood  Hope,) 

Nov.  5 ;  Dec.  18. 

Mabais  v.  The  Qbkebal  Officer  Cohmandino  the 
Lines  of  Commukioation  and  the  Attobney- 
Qeneral  of  the  Gape  of  Qood  Hope,  (a.) 

Martial  law— State  of  war — Ordinary  tribunals — 

Jurisdiction  of  courts. 

Where  war  actually  prevails  the  ordinary  courts  have 
no  jurisdiction  over  the  action  of  the  military  authorities. 
Should  martial  law  be  proclaimed  over  certain  districts, 
the  civil  courts,  though  permitted  to  continue  for 
ordinary  purposes,  have  no  authority  over  the  military 
tribunals. 

Petition  ex  parte  by  David  Francois  Marais  for 
spedd  leave  to  appeal  from  a  judgment  of  the 
Supreme  Court  of  uie  Caps  of  Good  Hope. 

The  general  circumstainces  and  the  course  of  the 
proceedings  are  given  in  their  lordships'  judmient. 
The  petition  stated  that  D.  F.  Marais  was  a  British 
subject ;  and  on  the  15tii  of  August  last  that  he  was 
arrestel  at  Paarl  in  his  office  by  the  chief  constable 
(^ho  stated  he  was  acting  under  instructions  from 
the  military  authorities)  and  lodged  ia  the  town 
gaol;  that  afterwards  he  was  ri^moved  by  the 
military  to  Beaufort  West  and  lodged  in  gaol  there. 

The  petitioner  submitted  he  had  committed  no 
crime ;  that  if  he  had,  he  should  have  been  arrested 
and  tried  acaordiDg  to  law ;  that  the  civil  courts  were 
open  for  his  trial,  and  that  his  arrest,  deportation, 
and  confinement  were  illegal,  and  that  he  was  entitled 
to  his  immediati  discharge. 

On  the  12th  of  September,  1901,  the  Sapreme  Court 
of  the  Colony  of  the  Cape  of  Good  Hope  refused  the 
petitioner's  application  for  an  order  for  his  immediato 
di«oharge. 

The  petitioner  now  claimed  special  leave  to  appeal 

(a.)  Beported  by  C.  H.  Gbafton,  Esq.,  Barrister- 

at-Law. 
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agaioit  the  deobion  of  the  Supreme  Court  of  the 
Oftpe  of  Qood  Hope. 

Ealdane,  K*0,,  and  F.  Mackamesi,  for  the 
petitioner. 

Deo.  18. — The  judgment  of  their  lordships  (Earl 
of  Halsbttby,  L.O.,  Lords  Maonaqhten,  Shand, 
Davby,  Bobbbtson,  Lindlby,  and  Sir  Hbnby  db 
YiLLiBBs)  was  deliyered  by  the 

■ 

Earl   of  Halsbuby,  L  0.  —  This   is   a   petition 
by  D.  F.  Marais  for  special  leave  to  appeal  a^;ainst  a 
decision  of  the  Oourts   in  Gape  Colony,  which  had 
refused  to  release  him  from  an  arrest  effected  by  the 
military  forces  of  the  Crown  on  the  15th  of  August 
last,    ft  appeared  sufficiently  from  the  petitioner's 
own  petition  as  well  as  from  the  documents  accom- 
pan^mg  it  that  the  district  in  which  he  was  arrested, 
and  the  distt ict  to  which  he  was  removed  (of  which 
removal  he  also  complained),  was  a  district  which  had 
been  proclaimed  undor  martial  law.    The  petitioner 
applied  to  the  Supreme  Court  complaining   of   his 
arrest  and  ImpriBonment ;  and  on  the  12th  of  Septem- 
ber last  the  matter  of  the  petitioner's   arrest   was 
brought  before    Buchanan,    J.,    and   that  learned 
judge,  after  hearing  the  matter,  made  the  following 
order :  '*  Jn  the  Supreme  Court  of  the  Colony  of  the 
Cape  of  Good  Hope.— Cape  Town,  Thuriday,  tiie  12th 
of  September,  1901. — In  the  matter  of  the  petition  of 
Davia  Francois  Marais. — Having  heard  Mr.  Cnrrey, 
with  him  !BL:.  S.  Solomon,  for  petitioner ;  Mr.  Searle, 
K.C.,  for  the  G^eoeral  Offioer  Commanding  Lines  of 
Communication,    Cax>e  Town,    and   the   Hon.    the 
Attorney -Greceral  Sir  James  fiose-Innes,  K.C.M.G., 
witii  hun  Mr.  Wwd,  for  the  Colonial  Government 
upon    petitioner's   application    for    his   immediate 
liberation   and    discharge,    and    having    read    the 
order  granted  on  the  6th  inst,  calliog   upon  the 
gaoler  at  Beaufort  West  to  retiun  to  this  court  the 
authority  on  which  he  detains  petitioner ;  having  also 
read  the  further  affidavits  filed,  and  having  heard  the 
return  made  by  the  Attorney- General  verbally,  that 
the  gaoler  who  has  the  custody  of  the  petitioner 
holds  him  as  an  officer  acting  xmder  the  authority 
and  control  of  the  military  authorities  in  the  district 
in  which  martial  law  prevails,  it  is  ordered  that  the 
said  application  be  and  the  same  is  hereby  refused.  — 
By   order   of   the   court.     J.  H.  Gately,  Actiog 
Begistiar."  From  the  petitioner's  affidavit  it  appears 
that  the  ground  of  his  arrest  was  stated  in  an  affidavit 
by  Major-General  Wyime,  that  in  the  opinion  of  the 
nnlita^  authorities  there  wi-re  military  reasons  that 
the  petitioner  should  be  removed  and  kept  in  custody. 
AU  the  persons  arrested  were,  as  appeared  by  the 
warrant  tmder  which  they  were  arrested,  charged 
with  oontravening  what  were  called  "  Martial  Law 
Begulations,"  which  regulations  are  set  out  in  the 
petitioner's  affidavit  as  follows :  '*  No.  14. — Bebellion, 
dealings  with  Enemy,  &o. — ^Notice  is  hereby  given 
that  from  and  after  the  22nd  of  April,  1901,  all 
subjects  of  his  Majesty  and  all  persons  residing  in 
Cape  Colony  who  shall  in  districts  thereof  in  which 
martial  law  prevails — (1)  Be  actively  in  arms  M;ain8t 
his  Majesty,  or  (2)  directly  incite  others  to  take  up 
arms  against  his  Majesty,  or  (3)  activf  ly  aid  or  assist 
the  enemy,  or  (4)  commit  any  overt  act  by  which  the 
safety   of    his    Majesty's    forces   or   subjects   are 
endangered,  shall  immediately  on  arrest  be  tried  by 
a  military  court  convened  by  authority  of  the  Genend 
Commanding-in-Chitf  his  Majesty's  Forces  in  South 
Africa,  and   shall  on  conviction    be   liable  to  the 
severest  penalties.     These  penaltt'es  include  death, 
penal  servitude,  imprisonment,  and  fine.    Any  person 
reasonably  suspected  of  such  offence  is  liaUe  to  be 
arrested  without  warrant,  or  sent  out  of  the  district, 
to  be  hereafter  dealt  with  by  a  military  court." 


Under  these  circumstances  their  lordships  were 
appealed  to  to  give  specdal  leave  to  appeal,  and  Hr. 
Haldsne,  on  behalf  of  the  petitioner,  was  folly  hesrd 
on  the  5tii  of  November  last.      The  only  groond 
susceptible  of  argument  luged  by  the  learned  ooniuel 
was  wat  whereas  some  of  the  courts  were  open  it  wai 
impossible  to  apply  the  ordinary   rule  ^t  where 
actual  war  is  ragmg  the  dvil  coturts  have  no  jorii- 
diction  to  deal  with  military  action,  and  that  where 
acts  of  war  are  in  question  the  miiitaiy  tribnnsls  alone 
are  competent  to  deal  with  such  questions.     The 
question  was  as  fully  argued  before  their  lordshipi 
bv  the  learned  connssl  as  it  could  have  been  argned 
if  leave  to  apfNsal  had  been  given ;  and  their  lorddupi 
did  not  think  it  right  to  suggest  any  doubt  upon  the 
law   by  giving   speciiJ  leave  to  appeal  where  the 
droumstanoes  renoer  the  law  dear*     They  are  of 
opinion  that  where  actual  war  is  raging  acts  done 
by  the  military  authorities  are  not  juaticiable  hy  the 
ordinary  tribimals ;   and  that  war  in  this  case  wii 
actuallv  raging,  even  if  their  lordships  did  not  tske 
judidal  notice  of  it,  is  sufficiently  evidenced  1^  the 
petitioner's  own  petition  and  affidavit.    Mattiuliw 
had  been  prodaimed  over  the  district  in  which  the 
petitioner  was  arrested  and  the  district  to  which  he 
was  removed.    The  fact  that  for  some  purposes  some 
tribunals  had  been  permitted  to  pursue  thor  ordinsry 
coinse  Is  not  condusive  that  war  was  not  rsgiog. 
That  question  came  before  the  Privy  Couodl  as  Jong 
ago  as  the  year  1830.    In  Elphitulone  v.  Bedmchundi 
1  Knapp  P.   C.  Bep.  316,  the  Supreme  Coort  st 
Bombay  had  given  a  Jar^  sum  as  damages  sgsioffc 
the  appellabt  for  the  seizure  of  certain  treasure  it 
Poona.     During  the  time  of  the  seizure  no  actual 
hostilities    were     carried     on    in    the    immediato 
ndffhbourhood  of  Poona,  but  the  great  battle  of 
Kiuee    had    been    fought   and   Poona  had  bees 
taken  possession   of   by  the   British   forces.     The 
treaiure  was   sdzed   on  the    17th   of  July,   1818. 
At    Pooiia    some     courts    had    been    open   fnm 
the   previous   February,   and  it  was   argued,  sad 
hdd  oy  the  Bombay  courts,  that  it  must  he  held 
to  be  a  time  of  peaoe  and  that  the  military  authoritiei 
were  responsible  in  damages  for  seizure  of  the  tressme. 
To  this  the  Attorney-General,  Sir  James  Sosrlett, 
replied  that  a  milttsffy  commander  may  allow  the 
usual  courts  of  justice  tiiat  existed  in  the  ooontry 
before  the  invasion  to  continue  their  jurisdioti  n  npon 
sudi  subjects  as  may  not  be  reserved  for  the  ooo- 
sideration  of  the  oommander,  but  this  docs  not  depriie 
the  commander  of  his  power  or  free  the  country  hm 
military  government.     Lord   Tenterden,  in  givitf 
judgment,  said :  '*  We  think  the  proper  chareoter  d 
the  transaction  wai  that  of  hostile  seizure  made,  if  not 
flagrante,  yet  ntmdum  cessanie  heUo,  regard  being  hsd 
both  to  the  time,  the  place,  and  the  person,  sod 
consequentlv  that  the  munidpal  court  had  no  joiii- 
diction  tD  adjadjre  upon  the  subject,"  and  tiie  jadg- 
ment  was  acoorungly  reversed.    The  truth  ii  thst  no 
doubt  has  ever  existed  that  where  war  actually  pn- 
vails  the  ordinary  oourts  have  no  jurisdiction  otst  the 
action  of  the  military  authorities.    Doubtieel,  csiei 
of  difficulty  arise  when  the  fact  of  a  state  of  rebeliioD 
or  insurrection  is  not  olearly  established.    It  nay 
often  be  a  question  whether  a  mere  riot  or  distnrhsnoe, 
ndther  so  serious  nor  no  extensive  as  really  to  amoont 
to  a  war  at  all,  has  not  been  treated  with  aa  ezocspre 
severity,  and  whether  the  necessity  for  the  intff- 
vention  of  the  mditary  force  was  necessary ;  but  onci 
let  the  fact  of  actual  war  be  established  and  there  if  * 
ubiversal  consensus  of  opinion  that  the  dvil  coorb 
have  no  jurisdiction  to  call  in  question  the  propn^ 
of  the  action  of  military  authorities.    The  franen  oi 
the  PetiUon  of  Bight  knew  wdl  what  th^  m«» 
when  they  made  a  condition  of  peace  the  grooodw 
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the  illegality  of  unooiiititatioiial  prooediire.  For 
tli€te  reuona  theb  lordBbips  adTised  his  Majesty  to 
xefase  leaye  to  appeal. 

Soiioifcors  fcr  petitionerf»  Charles  BusBell  &  Son. 


emxt  of  appeaU 

From  E.  B.  Div.  \ 

(OoUioB,   M.B.,  and  Bomer  and  [  Jan.  30. 

Mathew,  L.J  J.)  J 

Guardians  of  thb  Poob  of  West  Ham  Union 
V,  London  County  Council,  (a.) 

Poor  law — Settlement — Amalgamation  of  part  of  parish 
with  another  parish — Divided  Parishes  and  P.  or  Law 
Amendment  Act.  1876  (39  &  40  Vict.  e.  61)— Poor 
Law  Act,  1879  (42  A  43  Vict.  c.  54). 

Where  a  pauper  Jias  acquired  a  settlement  in  a  parish, 
and  subsequtntly  by  an  order  of  the  Local  Government 
Board,  made  under  the  Divided  Parishes  and  Poor  Law 
Amendment  Act,  1876.  as  amended  by  the  Poor  Law 
Adt,  1879.  part  of  another  parish  has  been  amalgamated 
with  the  former  parish,  the  parish  does  not  thereby  cease 
to  exist,  and  the  pauper's  settlement  is  not  hst. 

Judgment  of  the  Divitiooal  Court  (49  W.  B.  443^ 
[1901]  1  K.  B.  720)  affirmed. 

Appeal  by  the  Guardiani  of  the  West  Ham  Umon 
from  the  jadffment  of  the  DiTrifiioiial  Court  (Darling 
and  ChannelJ,  JJ^  upon  a  case  stated  by  the 
Lomdon  Qoarter  MMsions  on  an  appeal  from  the 
order  of  jtutioes  of  the  County  of  Limaon,  whereby  it 
was  adjudged  that  the  place  of  the  last  settlement  of 
one  Elizabeth  Herita^,  a  pauper  lunatio  oonfined  in 
the  Glaybury  Lonatio  Asylum  belooffinff  to  the 
London  County  CouucU,  at  Wood&rd,  in  the 
county  of  Essex,  was  in  the  parish  of  West  Ham,  in 
the  West  Ham  Union,  and  whereby  the  Quardians  of 
the  West  Ham  Union  were  ordered  to  pay  to  the 
treasorer  of  the  said  asylum  for  the  maintenatioe  of 
the  pauper.  The  esse  is  reported  in  49  W.  B.  443, 
£1901]  1  K.  B.  720. 

Elizabeth  Heritage  was  bom  in  Stephenson-street, 
Oannlng  Town,  in  the  parish  of  West  Ham,  in  the 
West  Suun  Union,  on  or  about  the  11th  of  February, 
1852,  and  resided  at  40  and  42,  BsrkiBg-road,  in  the 
pariah  of  West  Ham,  for  about  seventeen  years,  until 
Anffuat,  1888.  She  resided  at  the  aboTe  address  in 
such  oireumstanoes,  during  the  whole  of  the  seventeen 
years  and  in  each  of  suoh  jears,  as  to  render  her 
irremovable  from  the  parish  m  which  suoh  residence 
took  plaoe. 

By  an  order  of  the  Local  Government  Board  dated 
thd  24th  of  August,  1886,  and  made  under  the 
BlTided  Parishes  Act,  1876,  as  amended  and  extended 
>7  the  Poor  Law  Act,  1879,  it  was  ordered  that  all 
'l£at  part  of  the  parish  of  Wanstead  whidi  was 
in^uded  in  the  borough  of  West  Ham  should  cease 
to  be  part  of  that  paunui  and  should  be  amalgamated 
with  we  psrish  of  West  Ham. 

The  said  address  at  which  Elizabeth  Heritage  so 
resided  was  situate  in  the  parish  of  West  Ham  as 
oonatitxLted  previously  to  the  date  of  the  said  order, 
and  not  in  any  part  of  the  pariah  of  Wanstead. 
Heritag^e  left  tiie  parish  of  West  Ham  in  August, 
1888,  and  did  not  tiiereafter  acquire  a  settlement  in 
any  other  parish.  She  was  afterwards  found  in  the 
hamlet    of  Batdiff  in   the   Stepney  Union,  in  the 

(a.)  Beported  by  W.  F.  Babby,  Esq.,  Barrister- 

at-Law. 


Countv  of  London,  and  was  sent  therefrom  to  the 
said  diaybury  Lunatic  Asylum. 

By  an  order  of  two  justices  of  the  County  of 
London  dated  the  14th  of  February,  1900,  Heritage 
was,  under  section  290  of  the  Lunacy  Act,  1890, 
adjudged  to  be  chargeable  to  the  Counfy  of  London. 
On  the  16th  of  l&y,  1900,  the  London  County 
Council  procured  from  two  justices  of  the  County  of 
London  anorder  adjudging  her  to  be  settled  in  the 
parish  of  West  Ham.  The  quarter  sessions  reversed 
the  order  on  tiie  ground  that  Dorking  Union  v.  8L 
Saviouf^s  Union,  46  W.  B.  309,  [1898]  1  Q.  B.  594, 
applied  not  only  to  a  parish  which  was  divided,  but 
auo  to  a  paridi  to  which  part  of  another  jMirish  was 
added. 

The  Divisional  Court  reversed  the  order  of  quarter 
sessions,  holding  that  the  addition  of  a  portion  of  the 
parish  of  Wanstead  to  the  parish  of  West  Ham  did 
not  destroy  tiie  old  parish  of  West  Ham,  and  that  the 
settlement  of  the  pauper  remained  unaffected. 

The  Goardiaos  of  the  West  Hun  Union  appealed. 

Horace  Avery,  K.C.  {J.  C.  Earle  and  Lewis  Bichards 
with  him),  for  the  Gusidians  of  West  Ham. — ^A  psrish 
loses  its  entity  whether  it  is  divided  into  two  or  more 
parishes,  or  whether  part  of  another  parish  is  added 
to  it.  The  old  parish  is  destroyed  and  the  settlements 
in  it  are  gone.  The  principle  is  that  it  is  unfair  to 
the  inhabitants  of  tne  added  portion  of  the  parish 
to  make  tiiem  chargeable  with  the  maintenance  of  the 
paupers  in  the  parish  to  which  the  part  is  added. 
The  last  of  the  cases  upon  the  point  is  Dorking  Union^ 
V.  St.  Bavioiwr*s  Union,  and  the  principle  of  that  case 
covers  the  present  case. 

Macmorran,  K.G.,  and  F.  F.  Daldy,  for  the  London 
County  Council. — ^13ie  decisions  show  that,  where  a 
parish  is  destroyed,  the  settlements  acquired  in  it 
are  gone :  Beg.  v.  Inhabitants  of  Tipton,  3  Q.  B.  215 ; 
Beg.  V.  Inhahitants  of  Hunnington,  6  Q.  B.  273 ;  Stour- 
bridge Union  v.  DroUwich  Union,  L.  B.  6  Q.  B.  769. 
19  W.  B.  C.  L.  Dig.  58;  Dorking  Union  v.  St. 
SaviourU  Union.  The  judges  who  decided  the  later 
oases  did  not  approve  of  the  principle  of  the  earlier 
decisions,  but  sud  that  as  they  had  stood  so  long 
they  could  not  ovenule  them.  That  principle  ought 
not  to  be  extended  to  the  case  of  an  addition  to  an 
existing  parish.  The  parish  is  not  destroyed  by  the 
addition:  Beg.  v.  Inhabitants  of  St.  Martin,  New 
Sarum,  9  Q.  B.  241.  The  word  used  in  the  order 
of  the  Local  Government  Board  in  the  present  case, 
following  the  language  of  section  1  of  the  Divided 
Parishes  Act,  1876,  is  "  amalgamated,"  which  excludes 
the  idea  of  the  destruction  of  the  parish. 

Horace  Avory,  K.Qt,m reply. — In  Beg.  v.  Inhabitants 
of  St.  Martin,  New  Sarum,  two  entire  parishes  were 
united  into  one  by  a  spedal  Act  of  Parliament,  and  it 
was  held  right,  by  reason  of  the  two  parishes  haviog 
themselves  obtained  the  Act  authorizing  the  union, 
that  the  united  parish  should  bear  the  burden  of 
maintaining  the  paupers  formerly  borne  by  esch 
parish* 

CoLUNS,  M.B. — ^Tiiis  case  raises  the  question 
whether  the  pauper  has  lost  her  settlement  in  the 
parish  of  West  Ham,  or  whether  it  remains  un- 
affected by  what  has  taken  place.  The  facts  are  that 
the  pauper  was  bom  in  the  parish  of  West  Ham, 
and  resiaed  there  for  a  number  of  years.  She  there- 
fore acquired  a  settlement  in  that  parish,  and  never 
acquired  a  settlement  in  any  other  parish.  Subse- 
quently by  an  order  of  the  Local  Government  Board 
made  under  the  Divided  Parishes  Act,  1876,  as 
amended  and  extended  by  the  Poor  Law  Act,  1879, 
a  small  part  of  the  parish  of  Wanstead  was  added  to 
t^e  parish  of  West  Ham.    The  question  thus  arises 
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whether  the  pauper's  lettlement  in  the  parish  of 
West  Ham  has  been  destroyed  by  reason  of  that 
addition  to  the  parish.  The  Divitional  Court  has 
held  that  the  setuement  in  the  parish  of  West  Ham 
has  remained  unaffected  by  the  ohange.  It  is  con- 
tended that  that  decision  is  wrong,  as  being  incon- 
sistent with  a  long  line  of  cases  beginning  with  Reg. 
T.  InJiaJntanU  of  Tipton  and  ending  with  Dorking 
Union  v.  8t,  Saviour's  Union,  Those  cases  decided 
that  where  a  pauper  had  acquired  a  settlement  in  a 
parish,  and  that  parish  was  divided  into  two  or 
more  different  parishes,  inasmuch  as  the  entity  in 
which  the  pauper  had  acquired  a  settlement  hid 
ceased  to  exist,  the  settlement  also  ceased  to  exist 
and  was  gone.  The  judges  who  decided  the  later 
cases  do  not  seem  to  have  approved  of  the  principle 
upon  which  the  earlier  cases  had  been  decided,  but 
they  said  that  as  the  decisions  had  stood  for  so  long 
thoy  could  not  be  overruled  aud  must  now  be 
accepted  as  law.  It  is  said  that  the  principle  of 
those  decisions  covers  the  present  case.  It  is  to  be 
observed  that  the  parish  of  West  Ham  has  not  been 
divided  up  and  new  parishes  substituted  in  its  place. 
It  cannot  be  contended  that  its  identity  has  been 
destroved  in  that  way.  All  that  has  happeued  is 
that  uie  parish  has  acquired  an  accretion  irom  the 
parish  of  Wanstead,  and  when  one  looks  at  the 
legislation  and  the  order  under  which  the  addition 
has  been  made  to  the  psrith  it  does  not  seem  to  me 
to  have  the  same  effect  as  the  division  of  a  parish  into 
a  number  of  new  and  different  parishes.  That  part 
of  section  1  of  the  Divided  Parishes  Act,  1876,  under 
which  the  order  was  made  necessitates  no  division  of 
the  parish,  but  gives  power  to  cut  off  a  bit  of  one 
parish  and  add  it  to  another.  Even  if  I  were  not 
assisted  by  authority,  I  should  be  of  opinion  that  such 
an  addition  would  not  alter  the  identity  of  %he  parish, 
and  that  both  parishes  would  remain.  That  at  once 
takes  the  case  out  of  the  line  of  decisions  which  say 
that,  as  the  identity  of  the  parish  is  gone,  the  settle- 
ments acquired  in  it  are  gone  too.  The  case,  how- 
ever, is  not  without  authority.  In  Beg.  v.  Inhabitants 
o/8t,  Martin^  New  Sarum,  two  parishes  were  united, 
and  it  was  held  that  the  settlements  acquired  in 
each  parish  before  they  were  united  still  remahied. 
It  is  said  tiiat  the  effect  of  so  holding  in  the  present 
case  will  be  to  compel  the  inhabitants  of  that 
portion  of  Wanstead  which  has  been  added  to  the 
parish  of  West  Ham  to  assist  in  supporting  the 
paupers  which  were  settied  in  the  old  parish  of  West 
Ham,  aod  that  that  will  create  an  injustice.  That 
may  be  so,  but  precisely  the  same  objection  could 
have  been  urged  in  the  case  of  Beg,  ▼•  InJiabitants  of 
8t.  Martin,  New  Sarum.  An  attempt  was  made  to 
answer  that  by  saying  that  in  the  St.  Martin,  New 
Sarum  case  the  union  of  the  two  parishes  was  effected 
by  the  consent  aod  at  the  instance  of  the  two  parishev. 
I  do  not  know  whether  the  order  in  the  preseut  case 
was  obtained  by  the  consent  and  at  the  instance  of 
the  two  parishes  affected.  There  is  this,  however,  in 
common  to  botii  cases,  that  what  has  been  done  in 
each  case  has  been  done  under  statutory  powers.  The 
case,  in  my  opinion,  falls  out* ide  the  line  of  authorities 
which  say  that  a  settlement  acquired  in  a  parish, 
which  has  been  subsequently  divided  ioto  new  parishes 
and  thus  destroyed,  is  gone  with  the  parish,  and  there 
is  no  authority  to  prevent  us  from  holding  that  a  mere 
accretion  to  a  parish,  whether  by  virtue  of  an  Act  of 
Parliament  or  from  some  natural  cause,  does  not 
destroy  the  identity  of  the  parish.  The  appeal  must 
therefcrebe  dismissed. 

BOMEB,  L.J, — I  am  of  the  same  opinion.  There 
can  be  no  doubt  that  the  case  of  Beg,  v.  InJtahitants  of 
Tipton  and  the  oth'r  case?  w^ich  followed  it  must  M  ' 


accepted  as  law.  I  cannot  think,  however,  that  those 
decisions  are  wholly  satisfactory,  and  the  principle  oa 
which  they  were  decided  ought  not  to  be  extended  to 
other  cases  where  the  facts  are  of  a  different  character. 
It  is  argued  that  logically  those  decisions  oover  the 
present  cise.  £?en  if  that  were  so,  it  has  beea 
pointed  out  by  Lord  Halsbury  in  a  recent  case  {Quinn 
V.  Leatham,  ante,  p.  139,  [1901]  A.  G.  495)  that  it 
i«  often  misleading  to  be  guided  by  the  strict  prin- 
ciples of  logic  in  coming  to  a  decision  upon  Engliih 
law.  It  does  not  therefore  follow  that  the  present 
case  must  be  decided  in  the  same  way  as  Beg,  y. 
Inhabitants  of  Tipton  was.  But  it  is  unnecessary  to 
pursue  that  topic  further,  because  it  is  clear  that  the 
real  ffround  upon  whicti  Beg,  v.  Inhabitants  of  TipUm 
was  <Mcided  was  that  the  old  parish  had  oeased  to 
exist  by  being  subdivided  up  ioto  a  number  of  new 
psrishes.  The  reason  for  that  decision  does  not  exist 
in  the  present  case.  Upon  the  facts  stated  in  the 
present  case  I  have  come  to  the  conclusion  that  the 
parish  of  West  Ham  has  not  been  destroyed,  bat 
continues  to  exists,  though  a  part  of  another  parish 
has  been  added  to  it. 

Mathbw,  L.  J. — I  agree  with  Lord  Lindley  when 
he  said  in  Lorking  Union  v.  St.  Saviour's  Union  that 
the  court  in  Beg,  v.  Inhabitants  of  Tipton  put  a  very 
narrow  construction  on  the  statute  13  &  14  Car.  2,  c 
12.  Tiiat  case  decided  that  where  a  parish  was  divided 
under  the  powers  of  that  Act,  it  ceased  to  exist,  and 
consequently  the  settiements  acquired  in  it  oessed 
to  exist  also.  The  judges  in  the  later  cases,  thoun^h 
with  faltering  steps,  followed  thtt  deoision.  The 
decision  was  founded  on  the  presumed  intention  of 
the  Legislature  that  the  old  parish  should  diiappesr. 
In  the  present  case  there  is  no  such  intention.  The 
order  of  the  Local  €k>vemment  Board  did  not  ap*  * 
parenUy  contemplate  the  wiping  out  of  the  parieh  of 
West  Ham,  but  treated  it  as  a  still  existing  parish 
with  which  part  of  another  parish  was  amalgamated. 

Appeal  dismissed. 

Solicitor  for  the  West  Hsm  Union,  F.  E.  HilUary. 

Solicitor  for  the  London  County  Council,  W.  An 
Blaxland, 


Dec.  9. 


From  E.  B.  Div.  i 

(Collins,  M.B.,  and  Stirling  and  | 

Mathew,  L,JJ.)  ) 

GoEDON  V.  London,  City,  and  Midland  Bank 

(Limited). 
Gordon  v.  Capital  and  Coxtntdss  Bank 

(Limited),  (a.) 

Banker — Bill  of  exchange — Cheque — Grossed  cheque— 
Beceipt  of  payment  for  customer — Agent  for  coUection 
— Crediting  customer  in  account — Grossing  of  ch^ue 
by  banker — Draft  by  branch  bank  on  head  office — 
Cheque  drawn  on  other  branch  of  collecting  bauk— 
Conversion— Bills  of  Exchange  Act,  1882  (45  d-  46 
Vict,  c.  61),  88,  60,  82. 

In  an  action  for  conversion  it  appeared  that  the  plain- 
tiff's clerk  stole  a  number  of  drafts  payable  to  the  plain- 
tiff's order,  and,  after  putting  on  them  forged  endone- 
ments  of  the  plaintiffs  signature,  paid  them  intoahroftch 
bank  of  the  defendants,  where  he  had  an  account,  Th^ 
majority  of  the  drafts  were  cheques  drawn  on  other  hanks, 
and  wire  crossed  before  they  were  received  by  the  defend-^ 
ants,  Som^  of  them  were  cheques  drawn  on  other  banks, 
but  were  not  crossed  when  received  by  the  defenda^, 

(a.)  Reported  by  F.  G.  BiJCKEA,  Esq.,  Barrister- 

at*Law. 
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Others  were  drafts  signed  by  the  manager  of  another 
hranch  of  the  defendants^  bank  and  addressed  to  the 
defendants^  head  office.  Others  were  cheques  drawn  on 
other  branches  of  the  defendants*  bank.  The  defendants 
crossed  all  the  drafts^  whether  they  were  crossed  before  or 
notf  and  placed  the  amounts  at  once  to  the  clerk*s  credit. 
In  ttearly  every  case  the  clerk  added  his  otvn  endorse- 
ment. 

Held,  that  the  defendants  were  liable  in  respect  of  all 
the  cheques  drawn  on  other  batiks,  not  being  protected  by 
section  82  of  the  Bills  of  Exchange  Act,  1882 ;  for,  by 
giving  credit  to  the  clerk  at  once,  they  acted  not  as  agents 
for  collection  for  a  customer,  but  as  holders  of  the  cheques 
for  value. 

Held,  also,  that  the  defendants  could  not,  by  crossing 
the  cheques  which  vfcre  uncrossed  when  they  received 
them,  acquire  for  them  the  protection  of  section  82, 

Held,  also,  that  the  defendants  were  liable  in  respect  of 
the  drafts  addressed  by  the  branch  manager  to  the  head 
office;  for  such  drafts  were  not  cheques  at  all,  and 
on  that  ground  the  defendants  were  not  protected  by 
section  82. 

Heldf  also,  that  the  defendants  were  not  liable  in 
respect  of  cheques  drawn  on  other  branches,  being  pro- 
tected by  section  60. 

Applioation  by  the  plamtiff  for  judgment  or  a  new 
trial  in  two  actions  tried  before  Backnill,  J ,  and  a 
jury. 

The  first  action  was  brought  to  recover  damages 
for  conyersion  by  the  defendaots,  the  London,  City 
and  Midland  Baok,  of  116  cheques,  the  property  of 
the  plaintiff;  or  alternatively  ior  £2,067  168.  lid., 
money  received  by  the  defendants  lor  the  use  of  the 
plaintiff. 

The  second  action  was  a  similar  action  brought 
ag^st  the  Capital  and  Counties  Bank  in  respect  of 
thirty- two  cheques. 

The  facts  of  ihe  first  case  were  as  follows : 

The  plaintiff,  who  carried  on  business  in  Birming- 
ham under  the  style  of  Cordon  &  Muuro,  had 
em(  loyed  one  Alfred  Jones  for  about  ten  years  as  a 
ledger  derk,  whose  duty  it  was  to  take  the  business 
letters  from  the  letter-box  daily  and  place  them  on 
the  plaintiff's  desk.  When  customers  remitted  chf^ques 
to  tne  plaintiff  it  was  his  (the  plaintiff *s)  custom  to 
enter  the  same  in  his  cash-book  and  pay  tliem  into 
his  bank,  but  when  he  was  absent  from  business 
Jones  was  authorized  to  open  the  letters  and  to  put 
on  one  side  all  cheques  and  remittances  until  the 
plaintiff  returned.  Jones  had  no  authority  to  endorse 
any  cheques  in  the  plaintiff's  name,  or  to  deal  with 
them  in  any  way. 

Between  August,  1895,  and  February,  1899,  Joups 
stole  from  letters  which  h«d  been  received  through 
the  post  at  the  plaintiff's  office  a  great  number  of 
cheques,  and,  having  endorsed  them  in  the  name  of 
his  employer,  took  them  to  the  defendants,  who  had 
a  branch  at  Sparkbrook,  Birmingham,  where  Jones, 
who  carried  on  business  on  his  own  account  as  **  Jones 
&  Co.,"  had  an  account. 

One  hundred  and  sixteen  cheques  were  so  paid  in 
by  Jones.  The  amount  for  which  the  cheques  were 
made  payable  was  £2,067  16s.  lid. 

The  cheques  so  paid  in  consisted  of  ei^ht 
classes,  which  were  as  follows:  (1)  Cheques 
which  were  drawn  on  banks  other  than  the 
defendants'  bank,  payable  to  the  order  of  the 
plaintiff's  firm,  and  which,  when  received  by  the 
defendants,  were    not   crossed.      (2)    One   cheque 

Sayable  to  bearer,  drawn  on  a  bank  other  than  the 
efendanta'  bank,  and  not  crossed  when  received  by 
the  defendants.  (3)  Bankers*  drafts,  addressed  to 
the  defeadauts'  head  office  in  London,  signed  by 
B.    J.    Henn,    the    manager    of    the    defendants' 


Leamington  branch,  as  such  manager,  requiring  the 
head  office  to  pay  on  demand  on  account  of  the 
branch  a  sum  of  money  to  the  order  of  the  plaintiff's 
firm,  which  drafts  were  not  crossed  when  reoiaiyed  by 
the  defendants.  f4)  Cheques  dravn  on  branches  of 
the  defendants'  oank  other  than  the  Spsrkbiook 
branch,  payable  to  the  order  of  the  plaintiff's  Arm, 
and  crossed  before  the  defendants  receiTed  them. 
(5)  Cheques  drawn  on  bankers  other  than  the 
defendants'  bank,  payable  to  the  order  of  the 
plaintiff's  firm,  marked  '*not  negotiable,"  and 
crossed  before  the  defendants  received  them.  (6) 
Cheques  drawn  on  banks  other  than  the  defendants' 
bank,  payable  to  the  order  of  the  plaintiff's  firm,  and 
crossed  before  they  were  received  by  the  defendants. 
This  class  included  the  bulk  of  the  cheques  in  respect 
of  which  the  action  was  brought.  (7)  Chedues  drawn 
payable  to  bearer  on  banks  other  than  the  defendants' 
bank,  and  crossed  before  they  were  received  by  the 
defendants.  (8)  Orders  addressed  to  a  bank  other 
than  the  defendants'  bank  for  payment  of  money  to 
the  plaintiff's  firm  conditional  on  the  signature  and 
presentation  of  a  subjoined  receipt  for  the  same,  and 
crossed  when  received  by  the  defendants. 

From  July,  1895,  to  November,  1897,  the  account 
of  Jones  as  "  Jones  &  Co."  was  in  credit  In  October, 
1898,  Jones  took  a  partner  into  his  business,  and  a 
new  account  was  opened  with  the  defendants  at  the 
same  branch,  in  the  name  of  "  Jones,  Blackbam,  ft 
Co."  From  November,  1897,  to  February,  1899,  the 
account  of  Jones,  whether  as  ''Jones  &  Co,"  or  as 
"Jones,  Blackham,  &  Co.,"  was  from  time  to  time 
OTcrdrawn.  The  practice  of  the  defendants  with  regard 
to  all  the  cheques  paid  in  by  Jones  was  as  follows: 
When  Jones  brought  the  cheques  to  the  bank  with 
the  forged  name  oi  "  Gk>rdQn  &  Munro "  endorsed 
thereon,  he  added  also  the  name  of  Jones  ft  Co.,  or 
Jones,  Blackham,  ft  Co.,  a^  the  case  might  be,  the 
bank  requiring  the  security  of  such  endorsement. 
The  defendants  crossed  the  cheques  (whether  they 
were  crossed  before  or  not)  by  stamping  them  "  The 
London  and  Midland  Buik  (Limited),  Sparkbrook, 
Birmingham,  to  Head  Office,  London,''  the  object  and 
effect  of  which  was  to  make  them  payable  to  or 
tbrough  the  head  office  only.  The  defendants  at  once 
credited  Jones  with  the  amounts  of  the  cheques  in 
account,  and  allowed  him  to  draw  against  the  cheques 
before  they  were  cleared.  The  cheques  drawn  on 
other  banks  were  presented  by  the  defendants,  who 
received  payment  of  the  amounts.  The  cheques 
which  were  drawn  on  the  defendants'  own  bank  were 
collected  by  the  ordinary  book-keeping  process  of 
debit  and  credit  at  the  head  office  and  the  amount 
placed  to  the  credit  of  the  Sfmrkbrook  branch. 

The  facts  of  the  second  case  were  in  almost  all 
respects  similar  to  those  of  the  first  case,  except  that 
all  the  cheques  in  the  second  case  were  drawn  like 
those  belonging  to  class  6  in  the  first  case,  and  there 
was  no  evidence  that  the  defendants  insisted  on  Jones 
putting  his  own  endorsement  on  the  cheques,  though 
in  most  instances  he  did  so  endorse  them. 

Toe  defendants  in  each  case,  while  denying  liability, 
paid  a  sum  of  money  into  court. 

At  the  trial  the  jury  found  that  the  payment  in  of 
the  cheques  by  Jones  was  not  made  in  such  circum-* 
stances  as  to  put  the  defendants  on  inquiry,  and  they 
added  the  following  rider :  "  We  wish  to  express  our 
opinion  that  more  care  is  desirable  on  the  part  of 
banks  in  general  in  respect  of  cheques  of  this 
character." 

All  other  questions  were  by  agreement  left  to 
Bucknill,  J. 

On  further  consideration  the  learned  judge  held 
that  all  the  stolen  (deques  were  received  by  the 
defendants  from  Jones  as  his  agents  to  collect  on  hid 
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behalf,^  and  that  they  received  the  amouat  on 
ooUection  for  his  benefit,  and  not  on  their  own 
aoooont.  He  held  that  the  plaintiff  oonld  recover  the 
valne  of  the  cheques  which  were  drawn  on  other 
banks  than  the  defendants  in  favour  of  "  Gordon  & 
Monro  or  order,"  and  which  were,  when  paid  in, 
uncrossed,  the  defendants  not  being  protected  by 
section  82  of  the  Bills  of  Exchange  Act,  1882, 
on  the  authority  of  Bissdl  v.  Fox,  Oabftbe  &  Ellis, 
395,  51  L.  T.  Bep.  663,  33  W.  B.  Dig.  11.  He  also 
held  that  the  plaintiffs  were  entitled  to  recover  the 
value  of  a  cheque  payable  to  Gordon  &  Manro  or 
bearer  "  not  drawn  on  defendants'  bank  and  uncrossed 
when  received  by  them,  being  of  opinion  tiiat,  on  the 
authority  of  Fine  Art  Society  v.  Union  Bank  of  London^ 
36  W.  B.  114,  17  Q.  B.  D.  705,  and  Kldnwort, 
Sons,  &  Co.  V.  Comptoir  National  cTEscompte  de  Paris, 
[1894]  2  Q.  B.  157,  the  defendaaU  had  converted  it 
to  their  own  use.  He  accordingly  held  that  the 
defendants  were  liable  with  regard  to  the  cheques  in 
disses  1  and  2.  With  regard  to  the  cheques  in  dass 
3  he  held  that  the  defendants  ware  protected  by  the 
provisions  of  section  60  of  the  Bills  of  Exchange  Act, 
1882,  they  having  paid  them  ingood  faith  and  in  the 
ordinary  course  of  bosiness.  mth  regard  to  dass  4 
he  held  that  they  were  protected  by  sections  60  and  82. 
And  with  regard  to  classes  6,  6,  7,  and  8,  and  all  the 
cheqaes  in  the  second  action,  he  held  that  they  were 
protected  by  section  82  on  the  authority  of  Clarice  v. 
London  and  County  Banking  Co.,  45  W.  B.  383,  [1897] 
1  a  B.  552. 

The  defendants  having  substsntially  succeeded  in 
each  case,  judgment  was  entered  for  them. 

The  plaintiff  appealed  in  eftoh  case,  asking.f or  judg- 
ment or  a  new  MaL 

Section  82  of  the  Bills  of  Ecchange  Act,  1882, 
enacts  as  follows:  "Where  a  banker  in  good  faith 
and  without  negligence  recdves  payment  for  a 
customer  of  a  cheque  crossed  geneially  or  spedaliy 
to  himself,  and  the  customer  has  no  title  or  a 
defective  title  thereto,  the  banker  shall  not  incur  any 
Lability  to  the  true  owner  of  the  cheque  by  reason 
only  of  having  recdved  such  payment." 

A.  T.  Lawrence,  K,C.,  and  Leslie,  for  the  plaintiff. 

Haldane,  E.G.,  Hugo  Young,  KG,  and  P.  G. 
HenrtqueSf  for  the  defendants  in  the  first  action. 

Cohen,  K.G.,  and  Spencer  Bower,  for  the  defendtnts 
in  the  second  action. 

The  following  cases  were  cited:  Matthiessen  v. 
London  and  County  Bank,  27  W.  B.  838,  5  G.  P.  D.  7 ; 
Ex  parte  RichdaU,  30  W.  B.  262,  19  On.  D.  409; 
Bissell  dk  Co,  v.  Fox  Brothers  A  Co. ;  McLean  v.  Clydes^ 
dale  Banking  Co,,  9  App.  Otf.  95,  32  W.  B.  Dig.  35 ; 
National  Bank  v.  Silke,  39  W.  B.  361,  [1891]  1  Q.  B. 
435  ;  Royal  Bank  of  Scotland  v  Tottenham,  43  W.  B. 
22,  [1894]  2  Q.  B.  715 ;  Great  Western  Railway  Co.  v. 
London  and  County  Banking  Co,,  60  W,  B.  50,  [1901] 
A.  0.  414;  Arnold  v.  Cheque  Bank,  24  W,  B.  759, 
1  C.  P.  D.  578 ;  Fine  Art  Society  v.  Union  Bank  of 
London, 

Collins,  M.B.— These  two  cases  raise  questions  of 
considerable  difficulty  and  complication.  Theplaintiff, 
who  traded  xmder  the  firm  name  of  Messrs.  Gordon 
&  Munro,  had  a  clerk  named  Jones.  Jones  opened 
an  account,  in  the  first  case,  at  the  defendant  bank, 
the  London,  City,  and  Midland  Bank,  and  after 
opening  that  account  he  began  a  seiies  of  dealings 
with  cheques  made  payable  to  Gk>rdon  &  Manro,  in 
most  instances  to  their  order,  which  came  into  his 
custody  as  the  plaintiff's  dark.  He  took  the  cheques 
into  hu  own  possession,  he  forged  the  signatures  of 
the  plaintiff's  firm  on  the  back  of  the  che<;^ues,  and 
took  them  to  the  bank,  having  in  the  majority  of 


instances  first  crossed  them,  if  they  were  not  oroned 
before.  The  bank  thereupon  credited  him  with  ths 
amounts  in  his  account,  and  he  drew  on  his  aocoont  as 
and  when  be  required  money.  The  evidence  shows 
that  during  two  years  Jones*s  account  wodd  ha?s 
been  in  debit  if  it  had  not  been  for  these  cheques. 
The  plaintiff,  as  the  true  owner  of  the  cheques,  brugs 
this  action  agdnst  the  defendants  for  conversioB,  and 
the  question  is  whether  the  defendants,  who  are 
prima  facie  liable,  because  the  forged  endorsemeots 
gave  them  no  title  to  the  cheques,  are  protected  from 
uability  by  any  of  the  provisions  of  the  Bills  of 
Kxchange  Act.  The  cheques  were  drawn  in  different 
ways,  but  the  great  majority  of  them  were  drawn  hy 
persons  on  banks  other  than  the  defendant  buk,  and 
were  drawn  to  order,  and  at  the  time  that  they  were 
paid  into  the  bank  were  crossed,  and  also  bore  the 
endorsement  of  Jones. 

Two  questions  were  left  to  the  jury — ^first,  whether 
there  was  anything  in  the  circumstances  of  the  oaie 
which  ought  to  have  put  the  defendants  on  inquiry 
as  to  Jones's  title  to  the  cheques ;  secondly,  whether 
the  defend*nts  had  been  guilty  of  negligeoiQe.  The 
jury  ans«rered  the  first  question  in  favour  of  the 
defendants— viz.,  that  tiere  was  nothiuR  to  put  them 
on  inquiry,  and  they  were  not  asked  the  second 
question.  The  case  was  fairly  summed  np  by  the 
learned  judge,  and  the  question  being  one  of  fact 
for  the  jury,  I  think  there  is  no  ground  whaterer 
for  disturbing  the  verdict. 

I  now  come  to  the  question  of  law.  Section  21  of 
the  Bills  of  Exchange  Act  enacts  that,  where  a 
signature  on  a  bdl  is  forged  or  unauthorised,  the 
forged  or  unauthorized  signature  is  wholly  inopera- 
tive, and  no  right  to  retain  the  bill  or  to  give  a 
discharge  therefor  or  to  enforce  payment  usreof 
against  any  party  thereto  can  be  acquired  through  or 
under  that  signature.  The  defenduits  seek  to  protect 
themselves  against  the  effect  of  that  section  bf 
relying  on  the  provinons  of  section  82,  which 
enacts  as  follows  :  '*  Where  a  banker  in  good  Isith 
and  without  negligence  recdves  payment  for  a 
customer  of  a  cheque  crossed  generally  or  specially  to 
himself,  and  the  customer  has  no  tide  or  a  defeotivs 
titie  thereto,  the  banker  shall  not  inoor  any  liahilitj 
to  the  true  owner  of  the  cheque  by  reason  only  of 
having  recdved  such  payment."  Before  the  legisla- 
tion as  to  crossed  cheques,  a  banker  deeding  with  a 
cheque  drawn  on  any  other  bank  than  his  own  wss 
unprotected  M^ainst  ue  risk  of  the  endoraement  benig 
a  forgery.  IEm  had  to  tske  the  risk,  and,  if  he  dealt 
with  a  cheque  bearing  a  forged  endorsement,  he  was 
liable  to  an  action  at  the  suit  of  the  true  owner. 
The  legislation  in  respect  of  crossed  dieques,  by 
enacting  that  such  cheques  shall  not  be  paid  ezoept 
to  a  banker,  throws  upon  bankers  the  duty  of 
collecting  and  recdving  payment  of  all  such  dieques, 
and  at  the  same  time  it  gives  them  protection  against 
the  liability  they  might  incur  in  sndi  oolleotion  and 
recdpt  of  payment.  But  it  was  not  to  be  expected 
that  the  protection  should  go  beyond  that  which  ii 
inddental  to  the  performance  of  the  particular  duty 
so  imposed  upon  oankers.  Accordingly,  so  far  as 
regaras  all  other  cheques  except  tiioee  that  are 
crossed,  bankers  are  unprotected. 

The  evidence  shows  that  the  defendants,  when  ihsf 
recdved  cheques  which  were  drawn  on  other  hanks 
and  were  crossed,  immediately  credited  Jones  in 
account  with  the  amounts  without  waiting  to  sse 
whether  they  would  be  paid  or  not,  and  that  in  most 
instances  they  insisted  on  having,  and  in  fact  had, 
Jones's  own  endorsement  on  the  dieqaes.  In  all 
those  cases  I  think  that  they  did  not  merdy  reosive 
the  cheques  for  Jones  and  receive  payment  of  thesi 
for  him,  and  that,  therefore,  th^y  are  outside  the 
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pzotection  of  section  82.    Where  they  took  Jonea'i 
endonementy  there  ctn  be  no  qnestion  about  it,  for 
they  thereby  beoame  holdeii  for  valiie  with  a  right 
of  action  against  the  drawers,  and  what  thejr  did  was 
altogether  outside  the  necessitieB  of  cdUection.    But 
I  pn-fer  to  rest  my  deciaiou  on  the  larger  principle 
that  the  protection  of  the  section  ought  to  be  limited 
to  what  IB  necessary  for  the  purpose  of  carrying  out 
that  duty  which  the  Legislature  has  imposed   on 
hankers.    The  defendants  here  chose  to  treat  these 
cheques  as  cash  before  they  carried  them  to  their 
destination,  and  they  credited  the   customer   with 
them  at  once  as  if  they  were  cash*    Where  bankers 
deal  with  crossed  cheques  in  that  way,  instead  of 
merely  couTeying  them  to  the  bank  on  which  they  are 
drawn  and  recetriDg  the  money  from  that  bank  for 
their  customer,  I  think  they  are  not  receiving  pay- 
ment for  a  customer,  but  for  themi  elves.    I  should 
have  held  the  law  to  be  so  if  the  matter  had  beoifree 
from  authority.  But  the  decided  cases  all  support  my 
view.    [His  lordship  referred  to  Matthiessen  v.  London 
and  County  Bank,  BisBell  v.  Fox,  Great  Western  Bailvoay 
Co  V.  London  and  County  Banking  Co.,  and  Clarke  t. 
London  and  County  BafSking  Co.    XJaless  the  defend- 
ants come  strictly  within  the  terms  of  the  section 
which  gives  protection  they  are  unprotected.    But 
in  giving  their  customer  credit  for  the  amount  of 
the  cheques  iuunediately  they  were  paid  in  they  did 
something  which  was  outside  the  section.    The  giving 
credit  could  not  assist  them  in  collecting  the  cheques. 
The  authorities  clearly  show  that  tiie  giving  of  credit 
in  account  constituted  the  bankers  holders  for  value. 
[His  lordship  further  referred  to  Lacave  A  Co.  v.  Cridit 
LyonnaU,  [1897]  1  a  B.  148,  .46  W.  B.  Dig.  8;  Ex 
parte  Richdale ;  and  Boyal  Bank  of  Scotland  v.  Totkn- 
Aam.]    That  decides  the  main  point  in  both  cases  in 
favour  of  the  plaintiff. 

There  are  also  some  subsidiary  points.  There  were  a 
number  of  cheques  in  the  first  action  which  were  not 
crossed  when  tney  were  presented  to  tiie  defendants, 
but  were  afterwards  crossed  bv  the  defendants 
themselvee.  It  is  true  that  the  Bills  of  Exchange  Act 
by  section  77,  sub-section  6,  allows  a  banker  to  whom 
an  uncrossed  cheque  has  been  sent  for  collection  to 
cross  it  himself,  but  that  does  not  apfdy  here,  for 
here  the  defendants  began  by  dealing  witii  a  cheque 
which  was  not  within  the  protection  of  section  82, 
and  th^y  did  not  porge  the  conversion  by  afterwards 
trying  to  collect  it.  The  plaintiff  accordingly 
SQcoeeds  as  to  class  1  also.  Then  there  was  one 
cheque  drawn  payable  to  bearer,  which  constituted 
class  2.  With  regard  to  this  the  plaintiff  conceded 
that  he  could  not  succeed,  the   defendants   being 

Sotected  by  section  31.  Glass  3  consisted  of  drafts 
awn  by  one  of  the  defendants*  braooh  banks  on 
another  branch.  The  defendants  claimed  that  they 
were  protected  with  regard  to  these  by  section  60. 
The  plahitiff  contended  that  they  were  not  cheques 
withm  the  Act,  and  therefore  outnde  the  protection. 
Inasmuch  as  they  are  not  drawn  by  one  person  on 
another,  I  am  of  opinion  that  they  are  not  cheques. 
Primd  facie  they  are  not  cheques  within  the  definition 
of  a  biU  of  exchange  in  section  3,  sub-section  1 ;  nor 
are  they  brought  within  the  definition  by  section  17 
of  tiie  Bevenue  Act,  1883.  The  plaintiff  therefore 
succeeds  as  to  this  class  also. 

Qass  4  consisted  of  crossed  cheques  drawn  on  one 
branch  of  the  defendants'  bank  and  presented  to 
another  for  collection.  Entries  were  made  in  the 
books  of  the  latter  branch  in  favour  of  the  customer 
who  presented  the  cheques,  and  entries  were  made  in 
the  books  of  the  former  branch  whereby  the  amounts 
were  crBdited  to  the  other  branch,  it  was  argued 
that  the  defendants,  having  paid  these  crossed  cheques 
otherwiae  than  to  a  banker,  nad  violated  section  79  of 


the  Act,  and  were  therefore  unprotected.  On  the 
other  hand  it  is  clear  that,  if  the  cheques  had  not 
been  crossed,  the  defendants  would  have  been  pro- 
tected by  section  60.  I  think  on  a  fair  constructioa  of 
the  Act  we  may  say  that  these  cheques,  though  they 
were  paid  by  the  defendants  to  themselves,  were  paid 
by  a  bank  to  a  bank,  and  therefore  the  requirements 
of  eection  79  were  satisfied.  In  respect  of  class  4, 
then,  the  defendants  succeed. 

Giass  5  consisted  of  cheques  which  were  marked 
"not  negotiable."  I  think  the  only  argument 
founded  on  this  difference  was  that  it  afforded  an 
additional  ground  for  drawing  the  inference  that  the 
defendants,  in  dealing  with  these  cheques  as  they  did, 
ani  becoming  the  holders  of  them,  were  acting  out- 
side the  scope  of  section  82.  The  plaintiff  therefore 
succeeds  as  to  this  class  also. 

With  regard  to  dass  7  the  plaintiff  has  abandoned 
his  claim,  and  no  question  now  arises  thereon.  The 
case  with  regard  to  dasi  8  seems  to  me  to  be  decided 
by  what  I  have  said  as  to  classes  5  and  6. 

With  regard  to  the  second  action  I  wish  to  observe 
that,  in  my  opinion,  the  fair  reading  of  section  82  is 
that  its  protection  cannot  be  limited  t)  the  mere 
receipt  of  the  money  by  the  banker.  I  think  the 
protection  covers  the  whole  transaction  of  receiving 
payment — viz.,  the  receiving  of  the  cheque,  the 
crossing  of  it  with  his  own  stamp,  and  all  the 
necessary  dealings  with  it  down  to  its  payment  by 
the  bsiik  upon  which  it  is  drawn.  But  I  think  that 
the  defendants  in  this  case,  as  in  the  first  case,  did 
not  act  merely  as  the  agents  of  their  customer  for 
collection.  The  appeals  succeed  in  the  main,  and 
must  be  allowed. 

Stirling,  HJ. — I  am  of  the  same  opinion.  I  will 
deal  first  with  the  cheques  comprised  in  dass  6,  and 
the  cheques  which  are  the  sonject  of  the  second 
action.  It  is  not  disputed  that,  if  it  were  not  for  the 
provisions  of  section  82,  the  defendant  banks  would 
be  Uable  to  the  plaintiff  as  the  true  owner  of  those 
cheques:  see  Arnold  v.  Cheque  Bank  and  Fine  Art 
Socitty  V.  Union  Bank  of  London.  Section  82,  following 
section  12  of  the  Grossed  Gheques  Act,  1876,  is 
framed  as  if  the  liability  of  the  banker  arose  only  by 
reason  of  the  receipt  of  payment  of  the  cheque.  It 
seems  to  me,  however,  that,  in  order  to  ^ve  effect  to 
the  intention  of  the  Legislature,  the  section  must  be 
construed  as  covering  every  act  which  is  necessarily 
incidental  to  the  transaction  of  receiving  payment. 
The  only  question  is  whether  the  defendant  banks 
received  payment  of  theic  cheques  for  a  customer.  In 
class  6  of  the  first  case  every  cbeque  was  endorsed  by 
Jones  himsdf .  in  order  that  the  bank  might  have  the 
security  of  his  name,  and  the  amount  was  at  once 
placed  to  his  credit.  I  draw  the  inference  that 
there  was  an  agreement  bstween  the  bank  and  Jones 
that  the  cheques  should  not  merdy  be  collected  by 
the  bank  for  Him,  but  that  the  bauc  should  become 
holders  of  the  cheques.  In  the  second  esse  the 
cheques  were  also  credited  to  Jones  at  once,  and  from 
the  fact  that  he  on  several  occasions  drew  against  the 
cheques  immediatdy  I  think  that  the  same  inferenoe 
ought  to  be  drawn.  On  the  authority  of  Ex  parte 
Richdale  and  Royal  Bank  of  Scotland  v.  Totten?Mm  1 
am  of  opinion  that  the  plaintiff  is  entitled  to  succeed 
on  the  ground  that  the  defendants  made  themsdves 
holders  for  value  of  the  cheques.  And  I  think  this 
applies  equdly  to  those  cheques  which  were  not 
endorsed  by  Jones. 

I  now  come  to  the  other  classes  of  cheques  in  the 

first  case.     As  to  dass  1,   it   is  arguea  that   the 

defendants,    by   crossing    the    cheques   after   they 

recdved  them  from  Jones,  brought  themselves  within 

^section  82.     I   cannot  agree  with  that  argument. 
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becaiue  I  think  the  Legialature  only  intended  to 
protect  bankers  when  they  were  collecting  crossed 
cheqaes  as  agents  for  a  cmtomer;  and  here  the 
defeodants  were  not  acting  merely  as  agents  for  a 
oostomer.  As  to  class  2,  there  is  now  no 
question.  As  to  class  3,  I  agree  that  these 
drafts  were  not  cheques  within  the  meaning  of 
the  Act,  and  that  section  17  of  the  Revenue 
Act,  1883,  does  not  avaiL  the  defendants  in 
tins  reepeot.  As  to  class  4,  it  is  argoed 
that  the  defendants  are  protected  by  section 
60,  which  protects  a  banker  who  pays  a  bill  drawn 
npon  him  payable  to  order  on  demand  in  good  faith 
and  in  the  ordinary  course  of  business,  although  it 
betfs  a  forged  endorsement.  By  section  73  the  pro- 
visions  of  the  Act  applicable  to  a  bill  of  exchange 
payaUe  on  demand  are  to  apply  to  a  cheque  except 
as  otherwise  provided  in  Part  III.  of  the  Act.  I  se9 
nothing  in  tms  part  of  the  Act  to  take  the  case  out 
of  section  60,  and  therefore  I  think  that  with  regard 
to  dass  4  the  defendants  are  protected.  As  to  class  5 
I  think  the  defendants  are  not  more  protected  than 
they  are  with  regard  to  class  6.  As  to  dass  7  no 
question  now  arises.  As  to  class  8,  those  drafts  are 
not  really  cheques  at  all.  I  agree  that  both  appeals 
should  be  allowed. 

Mathkw,  L.J.,  concurred. 

Appeals  allowed. 

Solidtors  for  the  plaintiff,  Pepper ^  Tangye,  <b  Go,, 
for  Pepper,  Tangye,  A  Winterion,  Birmingham. 

Solidtors  for  the  defendants  in  the  first  action. 
Keen,  Bogere,  &  Go. 

Solicitors  for  the  defendants  in  the  second  action, 
Gameron,  Kemm,  &  Go. 
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Nov.  26. 


From  K.  B.  Div. 

(OolUns,  M.B  ,  and  Stirling  and 

Mathew,  L.JJ.) 

BBinsH  Eleotrio  Tra^otion  Co.  (Liicited)  v,  Com- 

MI88IONEBS  OF  InULNI)  BEVENUB.  (a.) 

Inland  revenue — Stamp  duty — Lease — Bond,  covenant, 
or  instrument,  being  the  only  or  principal  or  primary 
security  for  any  annuity  —  Ad  valorem  duty  — 
Govenant  relating  to  the  matter  of  the  lease — Lease  of 
tramways  by  municipal  corporation  to  electric  traction 
company — Govenant  to  pay  additional  rent  for  repair 
qf  demised  premises — Govenant  to  purchase  electrical 
energy  from  corporation^  Stamp  Act,  1891  (54  &  bo 
Vict,  c  39),  ss.  4,  77  (2) ;  First  Schedule. 

By  an  indenture  made  between  a  municipal  corporation 
and  an  electric  traction  company  in  pursuance  of  section 
19  oftJie  Tramways  Act,  1870,  the  corporation  demised 
to  the  company  the  right  of  user  of  certain  tramways  for 
a  term  of  years.  The  indenture  provided  for  the  pay^ 
ment  by  the  lessees  of  an  annual  rent  of  £3,260.  It 
further  provided  for  t?ie  payment  by  the  lesseet  of  an 
annual  sum  of  £900  for  the  repair  of  the  demised 
premises.  It  further  provided  that  the  lessees  should  pay 
(Ae  corporation  an  annual  sum  of  £4.000 /or  the  supply 
of  eledrical  energy.  A  special  power  of  distress  was 
given  in  the  event  of  non-payment  of  any  of  the  rents  or 
moneys  thereby  made  payable,  except  the  payments  to  be 
made  for  or  in  respect  of  electrical  energy. 

Held,  first,  that  the  instrument  was  chargeable  with 
ad  Talorem  stamp  duty  on  the  total  sum  of  £3,250  plus 
£900,  the  latter  sum  being  in  the  nature  of  additional 

(a.)  Beported  by  F.  G.  Bugksb,  Esq.,  Barrister- 

at-LaWt 


rent.  Secondly,  that  it  was  not  chargeable  with  any 
further  stamp  duty  in  respect  of  the  sum  of  £4,000; 
for  the  provision  for  the  payment  of  that  sum  toa$  a 
**  covenant  relating  to  the  matter  of  the  lease**  within  the 
meaning  of  section  77,  sub-section  2,  of  the  Stamp  Ad, 
lS9i,  and  therefore  the  lease,  being  made  for  a  oonsidera' 
tion  in  respect  whereof  it  was  chargeable  with  ad  valorem 
duty  and  in  further  consideration  of  that  covenant,  wu 
not  to  be  charged  with  any  duty  in  respect  of  such  further 
consideration. 

Appeal  from  the  judgment  of  Kennedy  and  Fhilli- 
more,  JJ.,  upon  a  case  stated  by  the  Cjmmitsionen 
of  Inland  Bevenue  pursuant  to  section  13  of  the 
Stamp  Act,  1891. 

On  the  24th  of  January,  1900,  an  instrument  wu 
presented  on  behalf  of  the  British  Electric  TraotioQ 
Go.  (limited)  to  the  Gommissioners  of  Inland 
Bevenue,  under  the  provisions  of  section  12  of  the 
Stamp  Act,  1891,  for  their  opinion  as  to  the  stamp 
duty  with  which  the  instrument  was  chargeable. 

llie  instrument  was  an  indenture,  dated  the  23rd  of 
January,  1900,  and  ma^e  between  the  Gorporation  of 
Groydon  of  the  one  part  and  the  British  Electrio 
Traction  Go.  (Limited)  of  the  other  part  It  ood- 
tained  a  recital  that  the  corporation  were  empowered 
by  the  Tramways  Act,  1870,  s.  19,  with  the  conie&t 
of  the  Board  of  Trade,  and  subject  to  the  provisioni 
of  the  said  Act,  to  demise  the  right  of  user  of  the 
tramways  referred  to  in  the  indenture  and  the  right 
of  demanding  and  taking  tolls  in  respect  of  the  same ; 
and  a  recital  that  the  corporation  and  the  company 
had  agreed  to  execute  a  lease  to  that  intent. 

By  clause  1  the  corporation  granted  and  deoifled 
imto  the  company  the  right  of  user,  for  the  purpoee 
of  conveying  paesengers  and  small  parcels  only,  of 
tiie  said  tramways,  together  with  the  right  of  denuffld- 
ing  and  taking  tolls  and  charges  in  respect  of  the 
same  with  certain  reservations. 

By  clause  2  these  rights  were  granted  to  the  leMeei 
for  the  term  of  twenty-one  years  from  the  lit  of 
January,  1900,  for  their  exclusive  use,  subject  to  a 
power  reserved  to  the  corporation  to  determine  sooh 
term  in  certain  events. 

Glause  3  provided  for  the  payment  daring  the  tens 
of  the  dear  rent  or  sum  of  6|  per  cent,  on  the  ooit  of 
purchase,  reconitruction,  elecciical  equipmeot,  rolliog 
stock,  agreed  extensions,  and  other  wons  canied  oat 
by  the  corporation,  part  of  which  amount  was  ascer- 
tainable at  the  date  of  the  indenture  and  amounted  to 
£3,250  per  annum. 

By  clause  4  there  was  a  provision  that  the  lesMn 
should  farther  pay,  as  from  the  date  of  a  certificate  of 
the  Board  of  Trade  authorizing  electric  tractbn,  the 
sum  of  £100  per  annum  per  mile  of  road  along  which 
the  tramways  were  laid  in  lieu  of  repairing  rosdi 
and  maintaining  tramways,  which  sum  was  not  to  be 
less  than  £900  per  annum. 

By  clause  5  a  further  uncertain  sum  was  reserved 
as  rent  in  certain  contingencies. 

Glause  6  provided  for  the  determination  of  thelsaw 
at  the  option  of  the  corporation,  the  option  being 
exercieable  at  the  end  of  a  period  of  five  years  from 
the  commencement  of  the  term  in  certain  oontingsa- 
cies  and  thereafter  at  the  end  of  any  subseqosat 
period  of  five  years. 

Glause  24  provided  that  the  corporation  should 
not  without  the  consent  of  the  lessees  grant  any  right 
to  any  other  person  or  corporation  over  tiie  tram* 
ways. 

Glause  27  provided  that  the  lessees  should  purohsie 
all  electrical  energy  required  for  the  purpose  of  the 
tramways  from  the  corporation. 

Glause  30  provided  that  the  lessees  should  as  from 
the  date  of  the  certificate   of  the  Board  of  Trade 
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authorizing  electric  traction  pay  the  corporation  at 
the  rate  of  2d.  per  Board  of  Tr^de  unit  for  the  supply 
of  eleotrioal  energy  supplied  by  the  corporation 
daring  the  continuance  of  the  lease,  with  a  provision 
that  80  long  as  the  corporation  duly  supplied  the 
eoeigy  reasonably  required  by  the  lessees  for  working 
the  Baid  tramways  the  minimum  sum  which  should  be 
payable  in  any  one  year  should  be  £4,000,  and  con- 
tained a  further  provision  for  revision  of  the  price 
charged  at  the  end  of  the  second  year  from  the  date 
of  the  certificate  of  the  Board  of  Trade  authoriziog 
eleotric  traction.  The  instrument  fixed  no  time  within 
which  the  certificate  was  to  be  obtained, 

Glanse  33  provided  that  the  corporation  should 
repair  and  mamtain  the  roads  on  which  the  tramways 
weie  placed. 

Ciaose  42  provided  for  the  determination  by  the 
leeeees  in  certain  contingencies  of  their  obligation  to 
porohase  electrical  energy  from  the  corporation. 

Glanse  44  gave  a  special  power  of  distress  in  the 
e?ent  of  non-payment  of  any  of  the  rents  or  moneys 
thereby  made  payable,  except  the  payments  to  be 
made  for  or  in  respect  of  electrical  energy. 

The  lease  was  expressed  to  be  made  in  pursuance 
of  the  Tramways  Act,  1870. 

It  was  contended  by  the  lessees  that  the  instrument 
fell  to  be  charged  under  the  head  of  '*  Lease  or  Tack  *' 
in  the  first  schedule  of  the  Stamp  Aot,  1891,  under 
mb-head  4— viz  ,  "  off  any  other  kind  whatsoever  not 
heteiobefore  described,"  and  was  liable  to  a  da^y  of 
iOs.  only. 

The^  oommisaioners  held  that  in  respect  of  the 
pTOTisions  other  than  those  contained  in  clauses  5  and 
30  the  imtrument  was  chargeable,  under  sub-head  3 
of  the  above-mentioned  head,  as  a  lease  **  for  any 
iodeftnite  term  •  •  .  of  heritable  subjeots  where  the 
ooniideration  .  •  .  moving  to  the  lessor  .  .  .  consists 
of  any  money,  stock,  or  security,"  and  was  therefore 
liable  to  ad  vcUorem  duty  at  the  rate  of  5s.  on  every 
£oO  on  the  rent  of  £3.250,  plus  £900— namely,  of  the 
ram  of  £20  15s.  They  also  held  that  it  was  charge- 
able with  the  fixed  duty  of  lOi.  in  respect  of  the  rent 
mentioned  in  clause  5,  which  was  at  the  date  of  the 
indentnre  unisoertainable,  and  further  in  respect  of 
the  minimum  sum  of  £4,000  per  annum  mentioned  in 
obose  30  was  chargeable,  under  the  head  **  Bond, 
Oovenant,"  &a,  sub-head  1,  in  the  same  schedule, 
with  £105,  being  2i,  6d.  per  cent,  on  the  minimum 
ram  mnldpUed  by  twenty-one,  the  number  of  years 
during  winch  the  same  might  have  been  payable  if 
the  tramways  had  been  electrically  equipped  and  the 
certificate  of  the  Board  of  Trade  obtained  on  the  Ist 
of  January,  1900,  and  if  the  corporation  had  made  no 
default  in  the  supply  of  electrical  energy  during  the 
oootmnanoe  of  the  lease. 

^  The  qaestions  for  the  court  were  whether  the 
instniment  was  chargeable  with  the  several  sums  of 
£20  158.,  10s.,  and  £105,  and,  if  not,  with  what  duty 
the  instrument  was  chargeable. 

Section  77  (2)  of  the  Stamp  Act,  1891,  enacts  as 
foUows:  "A  lease  made  for  any  consideration  in 
'ttpect  whereof  it  is  chargeable  with  ad  valorem 
^J,  and  in  further  cooeideration  either  of  a 
wraant  by  the  lessee  to  make,  or  of  his  having 
prerioosly  made,  any  substantial  improvement  of  or 
adytum  to  the  property  demised  to  Mm,  or  of  any 
covenant  relating  to  the  matter  of  the  lease,  is  not 
^  be  dharged  with  any  duty  in  respect  of  luch 
mrther  oon&leration." 

On  the  hearing  of  the  special  case  the  Divisional 
Oonrt  were  divided  in  opinion.  Kennedy,  J.,  held 
that  the  sums  of  £900  and  £4,000  were  not  charge- 
able either  as  rent  or  under  the  head  "Bond, 
9<*veDant,  or  Instrument,"  and  that  tiie  stipuU* 
iuoB  as  to    the    payment    of    l^ose   sums    were 


"  covenants  relating  to  the  m%tter  of  the  lease  " 
within  section  77  (2)  of  the  Stamp  Act,  1891,  and 
that,  therefore,  those  sums  were  exempt  from  the 
payment  of  duty  in  addition  to  that  charged  on  th<) 
rent.  Piiillimore,  J.,  held  that  both  sums  represented 
rent,  and  ought  therefore  to  be  taken  into  considera- 
tion in  assessing  the  ad  valorem  duty  with  which  the 
instrument  was  chargeable  as  a  *' lease  or  tack." 
Phillimore,  J.,  having  withdrawn  his  judgment, 
the  judgment  of  the  court  was  entered  in  accordance 
with  the  opinion  of  Kennedy,  J. 
The  Commissioners  of  Inland  Revenue  appealed. 

Sir  Bohert  Firday,  A.G,,  and  S,  A.  T,  RouflaU,  for 
the  Grown. 

Fick/ordf  K*G,,  and  Llewelyn  Djtviee,  for  the 
respondents. 

Cur»  adv.  vulU 

Nov.  26. — Collins,  M.B.,  r<»ad  the  following 
judgment :  The  question  in  this  case  is  what  stamp 
duty  is  payable  upon  a  certain  instrument  executed 
between  the  Corporation  of  Croydon  and  the  British 
Electric  Traction  Co.  (Limited).  The  learned  judges 
in  the  court  below  differed  in  opinion.  Kennedy,  J., 
decided  against  the  Crown,  while  Phillimore,  J., 
decided,  in  the  main  at  all  events,  in  its  favour.  The 
latter  learned  judge  withdrew  his  judgment,  and  the 
Crown  now  appeals. 

The  instrument  in  question  purports  to  be  a  lease 
from    the  corporation    to    the    Traction   Co.      By 
dauses  I,  2,  and  3  it  was  witnessed  that,  in  con- 
sideration of  the  vearly  rent  and  other  payments 
thereinafter  reserved,  and  of  the  covenante,  conditions, 
and  agreements  thereinafter  contained,  the  corpora- 
tion did  thereby  grant  and  demise  unto  the  lessees  the 
right  of  uier,  for  the  purpose  of  conveying  passengers, 
&c.,  of  the  tramways  dehneated  and  described  in  the 
plan  annexed  thereto  for  a  term  of  twenty-one  years, 
yielding  and  paying  yearly  the  dear  rent  or  sum  of 
6^  per  cent,  on  the  cost  of  purchase,  &o.,  on  the  let 
of  January,  the  1st  of  April,  the  1st  of  July,  and  the 
1st  of  October  in  every  year.    The  amount  of  the  rent 
payable  under  this  clause  has  been  agreed  at  £3,250, 
and  the  lease  has  been  stamped  witn  an  ad  valorem 
stamp  based  upon  that  figore.    The  dispute  bet  wee  u 
the  patties  arises  upon  two  other  provisions.    First, 
under  dauie  4  of  the  agreement,  which  provides  as 
follows:   [Eis  lordship  read  clause  4.]    As  to  this 
the  Crown  contend  that  further  ad  valorem  stamp 
duty  is  payable  as  upon  rent  of  £900  per  annum* 
The  other  point  arises  under  clauses  27  and  30  of  the 
agreement.     [His  lordship  read  clauses  27  and  30, 
and  also  clauses  42  aiid  44.]    It  is  contended  by  the 
Crown  that  the  contract  of  clause  30  for  the  payment 
of  £4,000  per  annum  is  subject  to  stamp  duty  as  a 
**  bond,  covenant,  or  instrament  of  any  kmd  whatso- 
ever, being  the  only  or  principal  or  primiry  security 
for  any  annuity  (except  upon  the  original  creation 
thereof  by  way  of  sale  or  security,  and  except  a 
superannuation  annuity),  or  for  any  sum  or  sums  of 
money  at  stated  periods,  not  being  interest  for  any 
prindpal  sum  secured  by  a  duly  stamped  instrument, 
nor  rent  reserved  by  a  lease  or  tack  " :  see  schedole 
to  the  Stamp  Act,  1891.     Failiog  that,  they  say  that 
it  is  rent,  and  subject  to  further  ad  valorem  stamp 
duty  as  such* 

The  Traction  C  \  contend  that,  in  accordancs  with 
the  judgment  of  Kennedy,  J.,  they  are  excused  from 
any  further  duty  in  respect  of  either  the  covenant  for 
the  payment  of  £900  per  annum  under  clause  4,  or  of 
£4,000  per  annum  under  clause  30,  by  the  provisions 
of  section  77,  sub-section  2,  of  the  Stamp  Act,  1891. 
[His  lordship  read  the  sub-section.]  And  they  say 
that  the  efflect  of  this  sub-section  is  to  create  an  ex 
ception  in  favour  of  a  lease  chargeable  with  ad  valoretr 
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duty,  88  this  is  an  exoeption  to  the  proyisioiiB  of  Bection 
4  of  the  Stamp  Act,  which  is  as  follows :  "  Shcoept 
where  express  provision  to  the  contrary  is  made  by 
this  or  any  other  Act,  (a)  an  instrument  containing 
or  relating  to  several  distinct  matters  is  to  be  separately 
and  distinctly  charg<;d,  as  if  it  were  a  separate 
instrument,  with  dnty  in  respect  of  each  of  the  matters; 
(6)  an  instrument  made  for  any  ooniideration  in 
respect  whereof  it  is  chargeable  with  ac2  vahrem  duty, 
and  also  for  any  further  or  other  valuable  consider- 
ation or  considerations,  is  to  be  S'^parately  and  dis- 
tinctly charged,  as  if  it  were  a  separate  instrument, 
with  duty  in  respect  of  each  of  the  considerations." 
On  the  other  hand,  the  Crown  contend,  as  I  have 
already  said,  that  as  to  £900,  under  clause  4,  it  is  to 
be  treated  as  rent  and  as  such  swelling  the  ad  valorem 
stamp  duty.  While  as  to  the  £4,000  their  primary 
contention  is  that,  though  in  the  lease,  it  relates  to  a 
distinct  matter  and  is  to  be  charged  as  if  it  was  a 
separate  instrument  under  section  4,  and  that,  inas- 
much as  if  it  had  stood  alone  in  a  separate  instrument 
it  would  have  been  subject  to  stamp  duty  as  a  "  bond, 
covenant,  or  instrument,  being  the  only,  &c.,"  so 
equally  it  is  now  stampable  as  such,  notwithstanding 
the  fact  that  it  is  contained  in  the  lease.  Their 
alternative  contention,  which  was  very  faintly  pressed, 
is,  I  have  already  said,  that  the  £4,000  may  be  treated 
as  rent. 

First,  tlhen,  with  respect  to  the  claim  in  respect  of 
£900,  under  clause  4,  at  first  sight,  having  regard  to 
the  form  of  the  words  used,  it  looks  to  me  as  if  it  was 
assumed  that  a  liability  had  already  been  imposed  on 
the  leiiees  to  repair  the  road  and  maintain  the  tram- 
ways, and  that  the  effect  of  the  provision  is  to  commute 
that  liability  for  a  money  paymsnt  to  the  corporation  to 
take  upon  tiiemselves  the  duty  of  repairing  instead  of 
leaving  the  lessees  to  do  it,  and  if  this  were  the  true 
view  of  the  position  I  should  be  disposed  to  agree 
with  Eennedv,  J.,  that  it  falls  within  the  provision  of 
section  77,  sub-section  2,  exempting  a  lease  chargeable 
with  ad  valorem  duty  from  paying  a  duty  in  reipect 
of  the  further  consideration  arising  upon  that 
covenant.  It  is  a  fact,  however,  that  by  the  General 
Tramways  Act  the  liability  far  these  repairs  is 
imposed  on  the  corporation  itself — a  liability  from 
wmch  it  cannot  escape  by  demising  the  tramways — 
whUe  there  are  certainly  no  expieia  provisions  in  the 
lease  throwing  the  obligation  of  repairing  upon  the 
lessees.  Oonstming  the  dause,  therefore,  in  view  of 
this  fact,  it  seems  to  me  in  substance  to  be  what  the 
Attorne^-Q-eneral  contended  it  was — viz.,  a  stipulation 
for  additional  rent  payable  to  the  lessors  by  reason 
of  their  undertaking  to  keep  the  demised  premises 
in  repair,  and  it  is  to  be  noted  that  under  dause  44 
this  sum,  as  well  as  the  rent  of  £3,250  above- 
mentioned,  is  made  recoverable  by  distress.  There- 
fore, I  accept  the  contention  of  the  Crown  on  this 
part  of  the  case. 

As  to  the  £4,000,  which  is,  under  clause  30,  the 
minimum  sum  payable  by  the  lessees  for  the  supply  of 
electric  energy  by  the  corporation,  I  do  not  think  that 
this  sum  can  be  properly  described  as  rent.  It  is  not 
in  fact  rent,  it  is  a  sum  payable  for  deotrio  energy  to 
be  supplied  just  as  gas,  or  water,  or  any  other 
commodity  might  be  supplied,  and  the  parties  them- 
selves do  not  pretend  to  treat  it  as  rent,  and  have 
expressly  excepted  it  from  the  provision  as  to  distress 
in  clause  44.  On  the  other  hand,  I  do  not  think  it 
can  be  treated  as  a  distinct  matter  falling  outside  the 
exoeption  of  section  77,  sub-section  2,  which  relieves 
'  *  any  covenant  relating  to  the  matter  of  the  lease*'  from 
*  *  any  duty  in  respect  of  such  furtlier  consideration."  It 
is  one  of  the  covenants  in  the  lease,  and  it  seems  to  me 
to  relate  to  the  matter  of  tiie  lease,  within  the  mean- 
ing of  that  section.  If  there  were  an  express  covenant 


to  draw  the  supply   of  electric   energy  from  flie 
corporation  for  the  purpose  of  using  it  on  the  ttun- 
way,  I  think  it  would  be  a  covenant  tonohiogaQd 
concerning  the  thing  demised  within  the  stiict  roles 
applicable  to  covenants  running  with  the  land,  joitai 
much  as  a  covenant  to  take  all  the  beer  to  be  ooniamei 
on  the  premises  of  a  particular  public-house  from  the 
lessor :  see  Clegg  v.  Bands,  38  W.  B.  433, 44  Gh.  D.  m. 
And  the  covenant  to  pay  £4,000  as  a  minimum  mm 
is  really   ancillary   to   the   main   provisum  sod  a 
security  for  its  performance,  and  even  though  tedmio- 
ally  such  a  covenant  might  not  be  capable  of  nmuDg 
with  the  land,  I  think  the  words  of  the  section  "lay 
covenant  relating  to  the  matter  of  the  lease"  ooj^kt 
to  receive  a  wider  interpretation.    I  think  the  objed 
of  the  Legislature  was  to  relieve  from  obaige  ill 
covenants  fairly  within  the  tcope  of  the  lease  sod 
being  part  of  the  consideration  for  the  lease,  and  I 
think  the  c:)v«nant  in  question  fairly  oomee  wiQun 
the  exemption  which  the  Legislature  intended  to 
bestow.    This  reasoning,  if  correct,  disposes  equally 
of  the  alternative  view  of  Phillimore,  J.,  which  wu 
not  pressed  by  the  Crown,  that  the  consideration  ii 
"money,  stock,  or  security."    For  these  lessooi  I 
think  the  contention  of  tiie  drown  fails  as  to  fha 
£4,000  either  as  grounding  a  daim  for  stamp  duty  ii 
a  bond  or  covenant  or  as  being  rent.    The  result  is 
that  the  Grown  succeeds  as  to  the  daim  for  stimp 
duty  on  the  £900,  but  fails  as  to  the  daim  fnx  stNup 
duty  on  the  £4,000. 

Stirling  and  Mathew,  L.JJ.,  oonomred. 

Judgment  varied* 

Solicitor  for  the  Crown,   The  BdicOar  of  AW 
Revenue, 

Solidtor  for  the  respondents,  Sydney  Morae, 


JDigfl  atmxt  of  ^u^tia. 

Pabkbb  v.  W.  F.  Stanley  &  Co,  (Limitkd).  («•) 

Lighi^Ancient  lighU^Preecription^ParposeB  rtqw* 
ing  special  quantity  of  light — Abandonmeni^Ma»^' 
tory  injunction. 

.  Although  less  than  twenty  years  have  elapsed  sinatM 
ancient  light  has  been  used  for  a  business  requiring  « 
special  quantity  of  light,  and  although  such  btainai 
could  not  have  been  carried  on  hut  for  the  enlargemai  •/ 
the  ancitnt  ligJU,  which  enlargement  was  made  witti* 
that  period, 

Edd,  nevertheless,  that  the  light,  bo  far  as  anMt 
must  not  be  suhstantiaUy  interfered  with,  and  thai  ik 
court  would  take  into  consideration  the  nature  ofik 
busi-ness 

Warren  v.  Brown,  ante,  p.  97,  [1902]  IK,B*  Wt 
discussed. 

Action. 

The  plaintifEs  ia  this  action  were  photognpMi 
carrying  on  business  at  288,  High  HolbonL       ^ 

The  lights  in  question  were  those  in  a  one-sM 
extension  of  the  ^laintifb'  premises  to  the  baok,  wkam 
extension  was  divided  into  three  portions  for  tw 
purposes  of  their  business,  oalled  respectively  tv 
gallery,  the  studio,  and  the  dark-room* 

(a.)  Reported  by  J.  F.  Cabb,  Baq.,  Barrister^ 

Law. 


Toll. 
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High  Court. 


Parebk  V,  W.  F.  Stanlsy  &  Co.  (Limited). 


High  Couet. 


In  1890|  when  the  plaintiffs'  tenaiio^  began,  eftch  of 
these  portioni  had  been  for  some  tiiue  fighted  by  a 
ikylight.  Bat  soon  after  that  time  the  ^ylight  in 
the  itadio  was^  removed  and  the  whole  roof  glazed, 
thus iDdndinff  in  its  gbzed  area  the  spice  ocoupied 
by  the  old  light'. 

Tp  to  1884  a  building  stood  on  the  defendants* 
land  to  the  west  of  these  lights,  but  from  1884  to 
1900  the  land  formerly  oocapied  by  snoh  building  was 
▼aoaat.  In  that  year  the  defendants  began  to  build 
on  their  land  and  the  plaintiffd  complained  that  the 
boildJng  which  they  had  erected  caused  a  substantial 
interference  with  their  light  as  compared  witJb  the 
bulding  which  had  stood  in  1884,  and  claimed  a 
mandatory  injunction  for  the  removal  of  so  much  of 
the  defendant'  building  as  caused  such  interference. 

For  the  defence  it  was  pleaded  that  there  was  no 
•nbstantialioterferenoe,  andthatso  far  as  thedark-room 
was  oonoemed  the  risht  to  light  had  been  abandoned. 
It  was  also  contendea  that  as  the  business  of  photo- 
giaphers  had  not  been  carried  on  for  twenty  years  in 
tbe  premises,  the  plaintiffs  were  entitled  to  no  more 
light  than  was  necessary  for  its  reasonable  use  for  the 
purpose  for  whioh  it  had  been  previously  used — ^viz., 
a  restaurant. 

The  defendants*  building  was  higher  than  the 
bnOding  whioh  had  ocoupied  the  site  down  to  1884. 
At  the  time  of  the  issue  of  the  writ  it  bad  reached 
to  about  the  same  height  as  the  old  buildiog,  and  was 
lahsequeotly  completed. 

Jmkina,  K,C,,  Coli^  and  OoUman,  for  the plaintifiis. — 
We  can,  of  course,  only  protect  that  part  of  the  glazed 
roof  in  the  studio  whioh  represents  the  old  light.  As  to 
the  abandonment,  it  is  not  proved.  Evidence  of  non- 
Qser  whioh  might  prevent  a  right  arising  is  not  enough 
to  prove  abandonment.  It  is  not  necessary  to  show 
prescriptive  title  to  a  special  amonut  of  light :  Lazarus 
V.  ArMic  Phoiographie  Co.,  46  W.  B  614,  [18971  2 
Cu.  216;  Warren  y.  Brown,  ante,  p.  97,  [1902J  1 
K.  B.  16.  We  are  entitled  to  a  mandatory  injunction, 
for  the  damage  is  speculative  and  the  defendants 
oontinned  their  bulling  with  full  notice  of  our 
mtention  to  chum  it :  AyneUy  v.  Glover,  23  W.  B.  467, 
L.  B  10  Ob.  App.  283 ;  Home  and  Colonial  Storee  v. 
OolU,  88  L.  T.  759,  49  W.  B.  Dig.  55. 

BramweU  Davis,  KG.,  and  P.  fFheeler,  for  the 
iafendants.— We  admit  that  the  plaintiffs'  lights  are 
indent  The  defendants  could  not  have  known  that 
she  liffht  was  required  for  special  purposes.  Until 
hB  enlargement  of  the  skylight  it  would  not  have 
Men  possible  to  have  taken  photographs  in  the  studio. 
Fae  plaintiffs  oaa  be  in  no  better  position  than  the 
Rerious  occupier,  who  did  not  want  spedal  light  for 

05  business. 

Vaswxll,  J. — ^This  is  an  action  for  a  mandatory 
iijnnction  to  give  effect  to  rights  of  ancient  lights. 

6  defendants  do  not  contend  that  the  lighS  in 
nestion  were  not  ancient  in  1890,  and  I  find  accord- 
igly.  Stnoe  1890  the  plaintiffs  have  carried  on  on 
be  premises  the  business  of  photographers.  The 
ghto  concerned  are  two  windows,  or  rather  skylights, 
k  what  ore  called  the  studio  and  the  dark-room.  I 
lU  deal  first  with  the  dark-room.  It  follows  from 
le  finding  of  f aot  that  the  plaintiffs  would  have  to 
rove  release  of  those  rights  by  acts  showing  an 
itention  to  abandon  them.  The  use  of  the  room  as  a 
hoto^p^phic  dark-room  in  the  manner  described  in 
le  evidence  is  not  such  an  act,  for  the  obstruction 
led  was  not  sufficient  to  exclude  all  light,  and  the 
rospeot  of  using  the  dark-room  for  some  other 
nrpcse  in  the  future  was  oontempkted.  J  find  that 
lere  has  been  substantial  interf  erenoe  with  the  dark- 
)om  lights. 


As  to  the  studio,  when  the  plaintiffs  took  the 
premises  it  had  a  window  placed  across  the* apex  of 
the  roof  like  a  saddle,  the  roof  itself  being  in  a 
continuous  line  with  the  rest  of  the  building.  The 
plaintiffs  glazed  over  the  whole  of  the  roof  so  that  the 
new  glass  roof  covers  the  space  formerly  occupied  by 
the  old  windows.  There  was  a  cone  of  light  which 
oame  over  the  defendants'  old  building  to  the  old 
window  of  the  plaintiffs*  premises. 

Less  than  twenty  years  ago  there  was  a  building 
on  the   west  which   obstructed  the  light   to  that 
window.    The  buildiog  was  irreg[ular  in  outline  and 
the  defendants  have  filled  up  the  intersticeB  and  have 
in  my  judgment  materially  obstructed  the  access  of 
light  to  tue  old  window.    The  plaintiffi  carry  on 
business  as  photographers,  for  which  a  speciid  light  is 
most  important  and  is  reasonably  required.    It  has 
now  been  held  by  the  Oourt  of  Appeal  that  a  man  is 
entitled  to  have  his  light  not  interfered  with,  but  "  the 
right  would  not  be  interfered  with  if  there  were  no 
substantial  diminution  of  the  light  such  as  to  cause 
substantial  damage  to  the  tenant  or  owner.    Aud  in 
considering  what  would  be  a  substantial  dinunution 
and  substantial  damage,  it  is  held  that  the  proper 
point  of  view  is  to  pay  regard,  not  to  what  some 
person  having  fantastic  or  peculiar  views  might  choose 
to  regard  as  a  substantial  diminution  or  as  substantial 
damage,  but  to  the  views  of  persons  of  ordinary  sense 
and  judgment     And,  in  partictJar,  in  considering 
whether  a  house  has  been  substantially  injured  it  is 
proper  to  have  regard  to  the  ordinary  user  oy  way  of 
liabltation  or  business  to  which  the  house  has  been 
put,  or  might  reasonably  be  supposed  to  be  capable  of 
being  'put     :  Bomer,  L.  J.,  in  Waxren  v.  Brown,    In 
that  case  special  light  was  required  for  a  particular 
business  which    had   not   beea  enjojed  with  that 
business  for  twenty  years.    Wright,  J.,  found  that 
there  had  been  no  obstruction  except  to  the  particular 
business  carried  on,  and  dismissed  the  action.    The 
Oourt  of  Appeal  reversed  this  decision  and  held  that, 
as  substantiid  damage  to  the  light  had  been  proved, 
there  must  be  judgment  for  the  plaintiff. 

It  follows  therefore  that  the  plaintiffs  are  enUtied  to 
complain  bsoause  they  are  injured  in  the  par- 
ticular business  which  they  carry  on.  I  am  dear  on 
the  evidence  l^t  there  has  been  such  substantial 
diminution  of  the  light  as  to  interfere  with  their 
business  as  photographers.  Mr.  Wheeler  argued 
very  ingeniously  that  as  the  photographic  business 
has  bMU  made  possible  only  by  enlarging  the 
window,  whioh  was  done  less  ^  than  twenty 
years  ago,  I  ought  not  to  take  into  considera- 
tion the  particular  business  carried  on.  But  the 
plaintiffs  are  entitled  to  the  cone  of  light  passing  over 
the  defendants'  building  through  the  old  aperture 
subject  to  the  quatiftcation  of  the  rule,  called  for 
convenience  the  rule  of  give  and  take.  They  are 
only  entitled  to  the  light  reasonably  required  for  the 
use  of  the  premises  for  ordinary  business  if  ordinary 
business  is  carried  on  or  for  a  special  business  if  a 
speciid  business  is  in  fact  or  could  reasonably  be  pro- 
posed to  be  carried  on.  The  plaintiffs  cannot  ask  for 
more  than  a  reasonable  man  can  require.  As  photo- 
graphers they  were  well  within  their  rights  in  opening 
new  windows,  and  it  is  quite  impossible  to  take  the 
new  lights  ints  consideration  upon  the  question  of 
the  reasonable  light  required  for  the  business.  The 
plaintiffs  press  for  a  mandatory  injunction.  There  is 
substantial  damage  proved,  certainly  more  than  £50 
or  £100  if  it  could  be  assessed  in  money,  but  it  is, 
bByond  that,  excobdiogly  difficult  to  assess  in  figures. 
The  defendants  went  on  building  after  the  wric  was 
issued  and  after  receiving  a  warning  that  a  man- 
datory injunction  would  be  sought.  They  had  juit 
about  reached  the  height  of  the  old  building  at  the 


284 


THE  WEEJ^t  REfOHf ER. 


iMansk  1, 190^.) 


VolL 


H.a    American  Stbel  and  Wibx  Go.  v.  Gloyer  &  Go.  (Ld.).— In  re  Abrahams  &  Sons  (Ld.).  KG. 


time  the  writ  wm  issned*  I  therefore  grant  a  man- 
datory isjnnction  and  make  the  declaration  asked 
for. 

Solicitors,  Body  ;  Finch  <fc  Turner, 


Ghan.  Biv.  i 
Farwell.  J.  ] 


Jan.  28. 


Ambrioan  Steel  and  Wire  Go.  v.  Glover  &  Go. 
^  (Limited),  (a.) 

Practice — Patent — Action  for  infringement  ^Certificate 
as  to  particulars  of  objections  —  Costs  —  Patents, 
Designs,  and  Trade-Marks  Act,  1883  (46  &  47  Vict. 
c.  57),  s,  29,  sub-section  6. 

When  in  an  action  for  infringement  of  a  patent  the 
plaintiffs  offer  no  evidence  and  the  action  is  dismissed 
with  costs,  the  court  will  not  hear  evidence  that  the 
defendants*  particulars  of  objections  were  reasonable  and 
proper,  and  will  not  grant  a  certijicate  under  section  29, 
sub-section  6,  of  the  Patents,  Designs,  and  Trade-Marks 
Act,  1883,  to  that  effect. 

In  this  action  for  infringement  of  a  patent  the 
defendants  had  delivered  partioalars  of  objections  in 
the  nsnal  course.  Upon  the  action  comiag  on  for 
hearing, 

A.  J.  Walter,  for  the  plaintiffs,  offered  no  evidence, 
and  applied  to  have  the  action  dismissed. 

T.  Terrell,  K,C.  {Jenkins,  K.C.,  and  Frost  with 
him),  for  the  defendants,  applied  for  a  certificate 
under  section  29,  sub-section  6,  of  the  Patents'  Act, 
1883,  that  the  particulars  of  objections  were  reason- 
able and  proper.  These  particulars  were  reasonable 
and  proper  on  the  face  of  the  documents,  and,  there- 
fore, upon  the  authority  of  a  note  in  the  Annual 
Practice,  1902,  p.  922,  mentioning  a  case  decided  by 
fitirlinfr,  J.,  in  chambers,  a  certificate  should  be 
granted. 

Farwell,  J.,  pointed  out  th%t  in  the  case 
mentioned  in  the  Annual  Practice  the  action  was 
discontinued  and  not  dismissed.  He  held  that 
Mandelberg  v.  Morley,  43  W.  E.  266,  was  a  binding 
authority  up  m  him,  and  refused  the  application  for  a 
certificate. 

Solicitors,  SuUon,  Ommaney,  <fe  Bendall;  Haynes  A 
ClaremonU 


Ghan.  Div.  (  -d  i.  i  o 

Buckley,  J.  j  ^^^'  ^^' 

In  re  Abrahams  &  Sons  (Limited).  (6.) 

Company — Debentures — Registration—Extension  of  time 
—  Winding  up— Companies  Act,  1900  (63  &  64  Vict, 
c.  48),  ts,  14,  15. 

An  order  under  section  15  of  the  Companies  Act,  1900, 
extending  the  time  for  the  registration  of  debentures 
should  be  made  without  prejudice  to  rights  acquired  prior 
to  the  actual  time  of  registration. 

In  re  Joplin  Brewery  Go.  (Limited),  ante,  p,  lo, 
[1902]  1  Ch,  79,  and  In  re  Spiral  Globe  (Limited), 
ante,  p.  187,  followed, 

Semble,  the  order  will,  except  under  very  exceptional 
circumstances,  always  be  made  in  this  form, 

(a.)  Beported  by  J.  F.  Gare,  Esq.,  Barrister-at- 

Law. 
(6.)  Beported  by  L.  W.  Byrne,  Esq.,  Barrister- 

at-Law. 


In  October,  1898,  this  oompaoy  was  incorponted, 
and  on  the  4th  of  ISTovember  foUowiug  the  dvecion 
paised  a  resolution  sanctioning  the  issue  of  fifty-fi^ 
debentures  of  £100  eadi.  Fifty  of  these  debeatozei 
were  issued  prior  to  the  Ist  of  January,  1901,  bat  the 
remaining  iv^  were  not  insued  to  the  applicant,  Mr. 
Edgar  Davis,  until  July,  1901.  These  five  debentorn 
were  never  registered  in  accordance  with  section  14  of 
the  Gompanies  Act,  1900. 

On  the  16th  of  October,  1901,  the  company  paned 
an  extraordinary  resolution  for  a  voluntary  winding 
up.  This  summons  was  taken  out  under  section  15  of 
the  Act  on  the  21st  of  November,  1901.  It  appeared 
that  iJie  applicant  had  not  originally  reguttfod  hii 
debentures  oi?ing  to  a  misappreheniion  of  themflu- 
iog  of  the  Act  of  1900,  having  been  (as  it  prored, 
wrongly)  advised  that  these  debentures  formed  patt 
of  a  series  issued  in  accordance  with  a  resolution 
which  was  the  only  thing  to  be  regUt^red,  and  thit, 
as  that  rpsolution  was  passed  in  1898,  there  vu 
nothing  that  required  registration  under  the  Act 

Peterson,  for  the  applicant. 

Stewart  Smith,  for  the  liquidator,  was  not  cslled 
upon. 

BuoKLET,  J.,  said  that  this  charge  was  created  in 
July,  1901,  and  as  it  had  never  been  registered  nnder 
section  14  of  the  Act  of  1900,  was  as  against  ciediton 
a^d  the  liquidator  void.  The  applicant  now  denred 
to  have  the  time  for  registration  extended,  and  siked 
that  such  registration  might  operate  retrospectively 
as  from  a  date  prior  to  the  windiog-up  re8olatkm,aDd 
that  the  order  might  be  made  without  the  ioaertiaii 
of  the  condition  imposed  in  the  Joplin  Brtwery  ow, 
ante,  p.  75,  [1902]  1  Gb.  79,  and  in  the  Spird  Gl<^^ 
caie,  ante,  p.  187. 

If  the  registration  were  allowed  in  the  form  sued 
the  rights  both  of  the  holders  of  the  other  fifty 
debentures  and  of  the  unsecured  creditors  would  In 
prejudiced,  and  the  court  ought  not  to  make  the 
order  in  such  a  form  as  to  prejudice  their  rights.  The 
wording  of  section  15  of  the  1900  Act  was  wider  ihia 
that  of  the  corresponding  section  of  the  Bills  of  Sim 
Act,  and  although  the  omission  to  register  in  thii 
case  was  neither  accidental  nor  due  to  iqadverteiKe, 
it  was  due  to  the  "  other  sufficient  cause"  that  the 
applicant  had  been  advised  that  registration  ]ni 
unnecessary,  and  therefore  fell  within  this  >^c^ 
He  considered  that  the  case  was  entirely  governed  bf 
the  principle  laid  down  in  the  two  cases  of  CrfW  t. 
Cummings,  36  W.  E.  908,  21  Q.  B.  D.  420,  and  hrt 
Persons,  41  W.  B.  468,  [1893]  2  Q.  B.  122,  decked 
under  the  corresponding  section  of  the  Bills  of  Sue 
Act,  and  followed  in  the  Spiral  Globe  case.  On  tte 
liquidation  the  rights  of  all  creditors  attached,  m  he 
could  upon  no  principle  take  away  their  strict  rigj^ 
An  innocent  creditor  who  has  neglected  to  god^I^ 
his  security  cannot  be  allowed  to  take  away  the  ripw 
of  other  innocent  creditors.  . 

He  would  add  that  except  under  very  exceptwon 
circumstances  the  order  would  always  follow  the  foff 
adopted  in  tiie  Joplin  Brewery  case,  and  that  in  a  otfj 
where  the  winding-up  had  commenced  that  cootd^ 
nobody  any  good,  and  it  was  idle  to  *PP^7,**5 
order  extending  the  time  for  registration.  Unwr  w 
circumstances  ne  would  make  no  order,  and  tas 
applicant  must  pay  the  costs. 

Solicitors,  R,  Barnes;  Close  d:  Co. 
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Chan.  Div.  ) 
Joyoe,  J.  I 


Dec.  12,  17,  18. 


In  re  Helyab. 
Helyab  v.  Beckett,  (a.) 

Infant— Tenant  for  life — Beats  and  profits — Testa- 
mtnhry  guardian — Trttstees  of  will — Power  of  sale — 
12  Car.  2.  c.  24,  a,  9 — Conveyancing  and  Law  of 
Property  Act,  1881  (44  <fe  45  Vict,  c  41),  s.  42. 

Trustees  who  are  appointed  trtisteesfor  the  purposes  of 
the  Settled  Land  Acts,  and,  therefore,  where  the  tenant 
fijT  life  is  a  minor,  have  the  statutory  authority  to 
txerciin  on  lehalf  of  the  tenant  for  life  the  power  of 
tale  vfste/l  in  him  under  those  Acts,  are  not,  thereby, 
**  trustees  with  the  power  of  sale  **  umler  section  42  of  the 
Conveyancing  and  Law  of  Property  Ad,  \%^\,  so  as  to 
ewlitk  them  to  enter  into  possession  of  the  land  and 
receive  the  retits  and  profits  under  that  section, 

ThU  was  an  originatiQg  Bummons  taken  oat 
on  behalf  of  an  infant  by  his  next  friend  and 
guardian  against  the  trustees  of  his  father's  will 
uking  for  a  declaration  that  the  testamentary 
guardian  was  entitled,  during  the  minority  and  for 
the  benefit  of  the  infant,  to  the  possession  of  and  to 
Kon7e  the  rents  and  profits  of  the  testator's  real 
Mtate. 

By  his  will  dated  the  21st  of  Febmary,  1900,  the 
teBtator>  Colonel  Charles  Welman  Hawker  Helyar, 
appointed  the  defendants  to  be  his  exeontors  and 
traitees,  and  also  appointed  them  to  be  trustees  for 
the  purposes  of  the  Settled  Land  Acta,  1882-1890. 

He  appointed  his  cousin,  Caroline  Grace  Fane  Fane, 
to  be  the  guardian  of  his  chUdren  during  their 
respective  minorities  and  declared  that  she  should  be 
entitled  to  reside  at  his  house,  Poundiaford  Lodge, 
near  Taunton,  free  of  rent,  rates,  and  taxes,  so  long 
as  she  should  be  acting  as  guardian,  but  so  neyerthe- 
IflM  that  such  dwelling-house  should  duriog  her 
oocopation  be  kept  by  her  as  a  home  for  his  children. 
He  then  devised  Poundisford  Lodge  and  all  his  real 
estate  ia  the  parish  of  Pitminster  to  his  trustees  to 
tbe  Qie  of  his  eldest  son  Vincent  during  hia  life 
»ith  divers  remainders  over  in  strict  settlement, 
rhe  will  then  proceeded :  *'  If  my  trustees  shall 
snter  into  possession  of  the  said  hereditaments  or  any 
ondivided  share  thereof  during  the  infancy  of  a 
tenant  for  life  or  tenant  in  tail,  under  this  my  will, 
ind  such  tenant  for  life  or  tenant  in  tail  shall  die 
loiing  infancy,  then,  and  in  such  case,  the  accumula- 
^ns  (if  any)  arising  during  such  infancy  shall  be 
leld  upon  such  trusts  as  the  same  would  be  held  upon 
i  the  same  w^re  capital  arising  from  the  sale  of  the 
lAtd  hereditaments  under  the  Settled  Land  Acts." 

The  testator  died  in  July,  1900,  and  left  surviring 
lim  five  children,  including  the  eldest  son  Vincent, 
il  of  whom  were  infants. 

The  defendants  entered  into  possession  of  the  rents 
md  profits  of  the  estate. 

Mrs.  Fane,  however,  as  guardian  of  the  eldeet  son 
rmcent,  claimed  to  be  entitled  duiiog  his  minority 
0  recbive  the  rents  aLd  profits  for  his  benefit  under 
ectioo  9  of  12  Car.  2,  c.  24.  Toe  trustees  refusing 
0  account  to  her,  tbis  summons  was  taken  out. 

Bugh^,  K,C.,  and  E.  W.  Home,  for  the  plaintiff. 
-Mrs.  Fane  is  entitled,  under  12  Car.  2,  c.  24, 
»  9,  to  receive  the  rents  and  profits  of  the  estate 
uring  the  minority  of  the  eldest  son  as  a  person 

to  whom  the  custody  of  such  child  or  children 
ath  been  or  shall  be  so  disposed  or  devised  who 
liall  and  may  take  into  his  or  their  custody  to 
tie  use   of  such   child   or  children  the  profits   of 

>.)  fieported  by  C.  W.  Mbad,  Esq.,  Barrister-at- 

Iaw. 


all  lands,  tenements,  and  hereditaments  of  such  child 
or  children  ...  till  their  respective  age  of  one* 
and-twenty  years,  or  any  lesser  time,  according  to 
such  disposition  aforesaid."  She  has  been  appointed 
testamentary  guardian  under  the  will,  and  she  is 
entitled  to  possession. 

Younger,  K.G.,  and  PT.  H,  Cozens^Hardy^  for  the 
trustees  and  executors. — ^The  defendaits  have  been 
appointed  trustees  for  the  purposes  of  the  Settled  Land 
iu)ts,  they  therefore  are  '*  trustees  of  the  settlement,'* 
and  under  section  60  of  the  Settled  Land  Act,  1882, 
may  exerdse  the  powers  of  the  tenant  for  life  duriog  his 
minority ;  this  includes  the  power  of  sale  Tested  in  the 
tenant  for  life,  they  are  therefore  ''trustees  with 
power  of  sale  of  the  setded  land  "  under  section  42 
of  the  Conveyancing  Act,  1881,  and  are  entitled  to 
the  possession  of  the  land  and  the  receipt  of  rents  and 
profits  under  that  section.    Under  section  42    the 
powers  of  trustees  are  weU  defined,  while  those  of 
testamentary   guardian   over   the  property  of   the 
infant  are  by  no  means  certain:  Garaner  v.  Blane, 
1  Hare  381. 

Hughes,  in  reply. — ^The  statute  of  Car.  2  has  not 
been  repealed,  and  the  plaintiff  is  undoubtedly  entitled 
under' it;  the  42nd  section  of  the  Act  of  18S1  was  not 
intended  to  displace  the  testamentary  guardian,  bat 
only  to  provide  a  substitute  where  none  had  been 
appomted.  The  defendants  have  no  power  of  sale 
and  are  therefore  not  within  section  42. 

Joyce,  J. — Tbis  is  a  case  of  the  construction  of  a 
will  of  a  testator  who  died  in  July,  1900.  The  will 
contains  a  specific  devise  of  his  Pitminster  estates  to  the 
use  of  his  infant  son  during  his  life  with  remainder  to  his 
first  and  other  sons  in  tad,  and  the  testator  appoints 
the  defendants  to  be  the  executors  and  trustees  of  his 
will,  and  also  trustees  for  the  purposes  of  the  Settled 
Land  Act,  but  not  expressly  for  purposes  of  section  42 
of  the  Conveyancing  and  Law  of  Property  Act,  1881. 
He  also  appoints  his  cousin,  the  plaintiff  Mrs.  Fane, 
guardian  of  his  infant  children  durins  their  respective 
minorities,  and  declares  that  khe  shul  be  entitled  to 
live  at  Poundisford  Lidge  free  of  rent,  rates,  and  taxes 
duriog  that  period.  La^er  in  the  will  is  contained 
the  fculowing  clause :  [His  lordship  read  the  clause 
set  out  above,  and  contuued :]  It  cannot  be  denied 
that  that  clause  would  have  have  been  an  apt  and 
proper  clause  to  be  inserted  in  the  will  if  the  testator 
had  expressly  appointed  his  trustees  to  be  trustees  for 
purposes  of  section  42  of  the  Conveyancing  Act,  1881 ; 
it  exactly  fits  tne  later  sub-pection  of  that  section,  and 
in  particular  I  notice  in  sub-section  5  (iii.)  that  **  if 
the  infant  dies  while  an  infant  .  •  •  tnen  where 
the  infant  was  under  the  settlement  tenant  for  lifA 
or  by  purchase  tenant  in  tail,"  the  trustees  are  to  stand 
possessed  of  the  accumulated  fund  ".  .  .  on  the 
trusts  (if  any)  declared  of  the  accumulated  fond  of 
the  settlement."  Now,  that  is  exactly  what  this  clause 
provides  for,  and  I  have  no  doubt  that  the  draftsman 
of  the  will  was  under  the  impression  that  he  had  by 
the  instrument  appointed  the  trustees  to  be  trustees 
for  the  purpose  of  the  Conveyancing  Act,  1881,  s.  42, 
and  the  clause  in  question  was  probably  ioserted  as  a 
0  ^mmon  form  used  in  such  oises.  But  the  trustees 
were  certainly  not  expressly  appointed  trustees  for 
the  purposes  of  tbe  Conveyancing  Act,  1881,  and  the 
mere  indication  of  the  intention  of  the  draftsman 
oannot  be  treated  as  equivalent  to  such  an  appoint- 
ment. The  result  is  that  these  gentlemen  were  not 
appointed  trustees  for  the  purposes  of  section  42  of  the 
Conveyancing  Act.  Then  it  is  s«id  that,  being  trustees 
under  the  Settled  Land  Act,  1882,  they  were  really 
by  virtue  of  section  60  of  that  Act  trustees  for  the 
purposes  of  section  42  of  the  Conveyancing  Act  By 
section  60  of  the  Settled  LsAd  Act,  where  a  tenant  for 
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life  or  a  pfarhon  having  the  powers  of  a  ieDant  for  life 
under  that  Act  is  an  infant  or  an  infant  would,  if 
he  were  of  foil  age,  be  a  tenant  for  life  or  have  the 
powers  of  a  tenant  for  life  nnder  the  Act,  the  powers 
of  the  tenant  f i  r  life  nnder  the  Act  may  be  exercised 
on  his  behalf  by  the  tmstees  of  the  settlement.  Now 
what  is  the  meaniog  of  the  expression  **  the  tmstees 
of  the  settlement "  there  used  r  By  section  2  (8)  it  is 
defined  to  mean  the  persons  who  are  by  the  settle- 
ment deolarrd  to  be  the  tmstees  for  the  purposes  of 
the  Act.  The  defendants  are  therefore  trostees  of 
the  settlement  uoder  section  60.  Bat  are  they 
*'trmtees  with  power  of  sale  of  the  settled  land" 
within  section  42  of  the  Conveyancing  Act,  1881  P  In 
my  opinion,  after  carefully  CDntidering  the  seotioos, 
tbey  are  not.  Under  the  Settled  Land  Act  the  power 
of  sale  is  vested  in  the  tenant  for  life,  and  none  the  less 
becanse  he  is  an  infai^t.  All  that  the  tmstees  have  is 
the  statntorv  authority  to  exercise  on  behalf  of  the 
tenant  for  Itfe  the  power  of  ssle  which  is  Tested  in 
him.  In  other  woras,  the  mere  fact  that  the  trustees 
are  trustees  for  the  purposes  of  the  Settled  Land  Act, 
and  therefore  "trustees  of  the  settlement"  under 
section  60,  does  not  make  them  trustees  for  the  pur- 
poses of  section  42  of  the  Conveyancing  Act,  1881..  That 
being  so  I  am  prepared  to  make  a  declaration  that 
the  defendants  are  not  trustees  for  the  purposes  of  or 
under  section  42,  and  that  Mrs.  Fane  at  guardian  of 
the  infant  appointed  by  the  will  is  entitled  during  his 
minority  to  receive  the  rents  and  profits  of  the 
property  in  question  by  virtue  of  tJie  Act  of  Car.  2. 

Solicitors,  Siamey  dk  Cook,  for  H.  B.  Batten^  Yeovil ; 
Beed  &  Beed,  for  Beed  d:  Co,,  Taunton. 


K.  B.  Div.  ) 

(Lord  Alverstone,  L.C.J.,  and  >  ISTov.  19. 

Darling  and  Channell,  JJ.)     ) 

PSABKS,   QxTNSTON,   &  Tee   (Limited)  {AppdlanU) 
V.  BiCHABDSON  {Beapondent)*  (a.) 

JuaticeB—Summons  under  the  Food  and  Druga  Act — 
Service  of  aummona — Defendant  a  limited  company — 
Sale  of  Food  and  Druga  Acta — Companiea  AU,  1862 
(26  &  26  Vict.  c.  57),  a.  62. 

A  aervice  of  a  aummona  under  the  Food  and  Druga 
Acta  on  a  limited  company  ia  only  valid  if  aerved  in  the 
manner  preacribed  under  aection  62  of  the  Companiea  Act. 

Case  stated  by  justices. 

The  appellants  are  a  limited  liability  company  and 
carry  on  business  at  6,  Bayer-street,  Golden-lane,  in 
the  city  of  London,  which  is  their  registered  office. 
Among  the  branch  offices  is  one  at  15,  High-street, 
Canterbury.  The  respondent  is  an  inspector  under  the 
S*le  of  Foods  and  Drugs  Acts. 

On  the  1st  of  June,  1901,  the  respondent  went  to 
the  appellants'  shop  in  Canterbury  and  purchased  a 
pound  of  butter. 

He  preferred  against  the  appellanis  an  information 
under  section  3  of  the  Sale  of  Foods  and  Drugs  Acts 
charging  them  with  selling  butter  to  their  knowledge 
injurious  to  health. 

The  summons  was  handed  to  the  appellants' 
assistant  in  thar  shop  at  Canterbury. 

The  appellants  appeared  by  their  solicitor  and 
alleged  that  the  summons  should  have  been  served  in 
accordance  with  section  62  of  the  Companies  Act, 
1862,  at  the  registered  office  of  the  appellants  in 
London,  and  that  the  service  at  the  shop  in  Canterbury 

(a.)  Reported  by  C.  G.  Wilbraham,  Esq.,  Barrister- 

at-Law. 


was  not  a  legal  and  proper  service,  and  that  the  joitioei 
had  no  jurisdiction  to  entertain  i^e  iuformatioo. 

The  justices  overruled  the  objections  and  held  that 
the  summons  had  been  properly  served.  Hm 
appellants'  solicitor  therefore  took  no  further  put  in 
the  proceediugs, 

The  appelluits  were  convicted*  but  a  case  wssstsisd 
on  the  legality  of  the  service. 

Maxmiorran,  K.  C.  ( Bonaey  and  Bioardo  with  him),  for 
the  appellants  — ^The  summons  was  not  duly  lemi 
The  proper  method  to  serve  a  company  is  udflr 
section  62  of  the  Companies  Act  The  SonuBiiy 
Jurisdiction  Acts  do  not  apply  to  servioe  on  1 
company.  [H9  referred  to  Newhy  v.  Von  Oppen^  20 
W.  B.  383,  L.  B.  7  Q.  B.  273 ;'  Wood  v.  Andeniot 
Foundry  Co.,  36  W.  B.  918.]  The  invalidity  of  the 
summons  was  not  cured  by  the  appearaooe  of  ike 
solicitor  merely  to  protest. 

The  respondent  was  not  legally  represented. 

Lord  Alybbstoitb,  L.C.  J. — Jxl  this  case  I  am  of 
opinion  that  in  the  absence  of  anv  direct  legidiiioB 
or  of  any  rule  of  practice  lawfully  made,  the  Nrrioe 
of  such  a  summons  upon  a  company  shodd  be b  the 
manner  prescribed  by  section  62  of  the  GompsmH 
Act,  1862.  It  is  not  without  importance  that  m  the 
Friendly  Societies  Act,  1896  (59  &  60  Vict.  0. 25), 
special  provision  is  made  by  seiotion  94,  8ah-seetioD4, 
for  servinjGT  a  summons  or  other  proceeding  on  the 
society.  There  is  no  doubt  that  writs  and  other  pio- 
cef  diogs  must  be  served  on  a  limited  company  in  the 
manner  required  by  section  62  of  the  Act  of  1862,  ud 
there  seems  to  be  no  reason  why  a  difference  shonllbe 
made  In  regard  to  criminal  prooeedings,  Oeitsiolj  in 
criminal  matters  the  praclica  should  not  he 
more  lax  than  in  dvU  proceedings.  I  am  therebiR 
of  opinion  that  this  summons  was  not  pnpedy 
served.  But  then  it  is  said  that  as  the  defendsnta 
did  appear  the  informality  was  cured,  and  that  the 
magistrates  had  jurisdiction  to  deal  with  the  mstter. 
But  the  defendants'  solicitor  merely  attended  to  iib 
the  point  that  the  summons  was  not  propedj  wnA 
and  at  once  withdrew  from  the  oase  when  hu  objec- 
tion was  overruled.  I  am  clearly  of  opinion  thet 
when  a  defendant  merely  appears  in  order  to  ainthe 
question  of  the  inyalidity  of  the  summons,  andtiha 
no  further  part  in  the  case,  thatis  not  such  sn  sppev- 
ance  as  will  operate  as  a  waiver  of  the  ohjectioa  to 
the  service. 

Li  my  opinion  the  magistrates  had  no  jnrisdiflftus 
to  entertain  the  question  and  the  oonviotunmsithe 
set  aside. 

DABUNa  and  Chaknbll,  JJ.,  coDcaried. 

Conviction  quashed. 

Solicitors  for  the  appellant.  Neve,  Beck,  d  Kith/, 


C.  C.  B.  > 

(I^rd  Alverstone.  L  C.  J.,  and  |     Dec.  14 ;  Wk  1. 
Lawrance,   Wn«ht,    Bruce,  i  ^     * 

and  Darling,  JJ.)  J 

Bex  v.  Jambs  and  Johnson,  (a.) 

Criminal  law — Larceny  —  Indictment — Hw^exi  «« 
wife — Wife  atealing  gooda  of  huahand  whin  «W  ^ 
leave  or  deaert  him — Married  Wcmen^a  Proptipl ^^ 
1882  (45  &  46  Vict.  c.  75),  aa.  12.  16. 

By  aectiona  12  and  16  of  the  Married  Women't  Ptij- 

perty  Act,  1882,  it  ia  provided  that  a  huahand  mag  Wi 

..  ■■ «  "^ 

(a.)  Reported  by  B.  O.  Stillwkll,  Esq.,  Bsiriit»" 

at-Law. 
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Bex  V,  Jahbs  Aim  Johnsov. 


High  Coubt. 


erindndl  proceedings  (igainst  hie  wife  concerning  pro~ 
perty  daimod  by  him,  if  mtch  property  shaU  have  been 
forongfuUy  taken  by  the  wife  when  leaving  or  deeerting^ 
cr  about  to  leave  or  desert^  her  husband. 

On  the  trial  of  a  charge  by  a  husband  against  his  wife 
for  feloniously  stealing  certain  moneys,  goods,  and 
chattels  belonging  to  him  when  she  was  ctbout  to  leave  or 
desert  him,  it  is  not  necessary  tluU  the  indictment  should 
contain  averments  that  she  was  the  wife  of  the  prosecutor, 
and  ihat  sJie  had  taken  the  articles  when  leaving  or 
deserting,  or  about  to  leave  or  desert,  her  husband. 

Oms  stated  by  theohairman  of  the  Glamowui- 
ihire  Qaarter  Sesrions  for  the  opinioa  of  the  Cbnrt 
for  tiie  ConaideratioQ  of  Orown  Gaiee  Beaerved. 

The  prieonert,  Sarah   Bliza   James   and  Thomas 
Johnson,  were  tried  on  an  indictment  the  first  count 
of  which  was  as  follows :   ''  That  S»rah  Bliza  James 
and  niomas  Johnson,  on  the  5bh  of  October,  1901, 
at  the  parish  of  Pontypridd,  in  the  county  of  Glam- 
organ, did  felonionuy  sted,  take,  and  carry  away, 
^^hist  the  form  of  the  statute  in  such  case  made, 
ontain  moneys,  to  wit,  three  pounds,  and  a  deal  box, 
a  sewing-machine,  a  quilt,  two  sheets,  a  waistcoat,  a 
oroet,  two  pictures,  two  ornaments,  a  table-cloth,  a 
tray,  tiro  plates,  and  three  glasses,  of  the  moneys, 
goods,  and  chattels  of  John  Thomai  James."    There 
WBsa  seoond  count  whioh  charged  the  prisoners  with 
hanog  received  the  said  money,  goods,  and  chattels, 
well  knowing  the  same  to    have    been   felonionsly 
stolsn. 
The  prisoners  severally  pleaded  "  not  guilty." 
It  appeared  from  the  evidence  at  the  trial  that 
Sarah  BUsa  James  was  the  wife  of  John  Thomas 
James,  and  that  Thomas  Johnson  was  a  lodger  in  his 
house,  and  that  on  the  day  in  question  the  wife  had, 
while  her  husband  had  been  induced  by  Johnson  to 
sooompanv  1dm  to  Cardiff,  removed  the  articles  in 
question  from  her  husband's  hoaie  and  deserted  him, 
sod  subsequently  joined  Jolmson,  in  whose  possession 
the  articles  were  found. 

The  female  prisoner  appeared  as  a  witness  and 
stated  that  she  was  the  w£Fe  of  the  prosecutor. 

At  the  dose  of  the  evidence,  and  before  tiie  case  was 
pat  to  the  jury,  counsel  for  the  prisoners  submitted 
that  the  iadictment  was  insufficient  against  the  wife 
for  want  of  an  averment  that  she  was  the  wife!  of  John 
Thomas  James,  and  that  she  had  taken  the  articles 
when  leavinff  or  deserting,  or  about  to  leave  or  desert, 
her  husband,  so  as  to  complete  the  statement  of  an 
offence  under  the  Married  Women's  Property  Act, 
1882,  ss.  12  and  16. 

The  chairman  held  (1)  that  the  allegation  was  not 
nsoesssry  to  the  form  of  the  indictment,  and  (2)  that 
if  it  was,  the  objection  should  have  been  taken  before 
plsa  and  not  afterwards,  and  he  directed  the  jury  that 
it  was  necessary  before  they  could  find  the  wife 
guilty  that  they  should  be  satimed  that  the  property 
was  wrongfully  taken  by  her  when  she  was  about  to 
leave  her  nusliand. 
The  second  count  was  withdrawn. 
The  jury  found  both  prisoners  guilty  of  larceny. 
The  questions  for  the  opinion  of  tike  court  were : 
Firstly,  whether  it  is  essential  that  an  indictment 
against  a  married  woman  for  stealing  the  goods  of 
her  husband  should  aver  that  she  was  his  wife  and 
wrongfully  took  the  goods  when  about  to  leave  him. 
Ssoondly,  whether  Ejection  to  the  want  of  such 
averment  oaa  be  successfully  made  by  a  wife  who  has 
pisaded  to  the  indictment. 

Llcyd  Morgan^  for  the  prisoners. — ^The  indictment 
is  insufficient.  The  question  in  this  case  arises  under 
section  12  of  the  Married  Women's  Property  Act, 
1882,  which  aeotion  is  extended  by  section  16.  In 
The  Queen  v.  Streeter,  48  W.  B.  702,  [1900]  2  Q.  B. 


601,  it  was  held  that  the  stealing  by  a  woman 
of  her  husband's '  goods  did  not  amount  to  a 
felony  either  at  common  law  or  by  virtue  of  the 
Larceny  Act,  1861,  but  was  only  msde  criminal  by 
the  Married  Women's  Property  Act,  1882,  ss.  12  and 
16.  There  was,  therefore,  a  new  statutory  offence 
created,  and  this  iadictment,  charging,  as  it  does, 
simple  larceny,  is  insuffioient,  since  dirdctly  it  was 
proved  that  the  prisoner  was  the  wife  of  the 
prosecutor  tiie  offence  charged  was  disproved.  The 
indictment  ousht  to  have  stated  that  the  prisoner 
was  Uie  wife  of  the  prosecutor,  and  that  she  took  the 
goods  when  leaving  or  deserting,  or  about  to  leave 
or  desert,  her  husband.  In  Hales'  Pleas  of  the 
Grown  (1736),  vol  2,  p.  170,  it  is  laid  down  as 
follows :  *'  An  indictment*  grounded  upon  an  offence 
made  by  Act  of  Parliament  must  by  express  words 
bring  the  offence  within  the  substantial  description 
made  in  the  Act  of  Parliament,  and  those  circnm* 
stances  mentioned  in  the  statute  to  make  up  the 
offence  shall  not  be  supplied  by  the  general  con- 
clusion contra  formam  staiuti.**  In  this  oaie  the 
indictment  does  not  bring  the  offence  changed  within 
the  description  in  the  Married  Women's  Property 
Act,  1882  :  8teel  v.  Smith,  1  B.  &  Aid.  94  (see 
judgment  of  Lord  BUenborough,  G.J.)* 

Albert  Parsons,  for  the  prosecution. — The  indict- 
ment is  good.  In  the  oaie  of  The  Queen  v.  Streeter 
the  point  as  to  the  sufficiency  of  the  indictment  was 
not  taken,  that  case  is  therefore  not  an  authority  on 
the  present  case.  The  offence  here  is  that  of  larcenv, 
and  is  erf  ated  by  24  &  25  Vict.  c.  96.  The  proviso  m 
thA  Married  Women's  Property  Aot,  1882,  is  not  a 
definition  of  the  offence ;  it  merely  gives  an  answer  to 
the  defenoe  which  might  be  set  up  that  the  prisoner 
was  the  wife  of  the  prosecutor:  see  judgment  of  Lord 
Abinger,  C.B  ,  in  Thibault  v.  Gibson,  12  M.  &  W.  88, 
at  p.  94.  [Gounsel  also  referred  to  The  King  v.  HcUl, 
1  T.  B.  320,  and  to  Hawkins'  Pleai  of  the  Grown, 
bk.  2,  c.  25,  s.  113.]  It  is  not  necessary  to  allege 
in  the  indictment  ^at  the  husband  and  the  wife 
were  Hving  apart  at  the  time  of  the  offence. 

Lhyd  Morgan  replied. 

Cur.  adv.  vidU 

Feb.  1.— The  judgment  of  the  Gouat  (Lord 
AxYEBSTOirx,  LG.J.,  and  Lawbakce,  W&iqht, 
Bbuob,  and  DAHLnra,  JJ.)  was  read  by 

Lord  Alyebstone,  L.G. J.— At  common  law  a  wife 
could  not  steal  her  husband's  goods,  and  now  she  can 
only  be  convicted  of  larceny  by  virtue  of  the  provisions 
of  the  Married  Women's  Prop^rfcy  Aot,  1882.  ss.  12 
and  16 :  see  Reg.  v.  Kenny,  25  W.  B.  679,  2  Q.  B.  D. 
307.  By  the  Married  Women's  Property  Act,  1882, 
s.  12,  **Bvery  woman,  whether  married  before  or 
after  this  Act,  shall  have  in  her  own  name  against 
all  persons  whomsoever,  including  her  husband,  the 
same  civil  remedies,  and  als3  (subject  as  regards 
her  husbsnd  to  the  proviso  hereinafter  contained) 
the  same  remedies  and  redress  by  way  of  criminal 
proceedings,  for  the  protection  and  security  of  her 
own  separate  property  as  if  suoh  propertv  belonged 
to  her  as  a  feme  sole  .  .  .  Provided  always  that 
no  criminal  proceeding  shall  be  taken  by  any  wife 
against  her  husband  by  virtue  of  this  Act  while 
they  are  living  together  as  to  or  concerning^  any 
property  claimed  by  her,  nor  while  they  are  living 
apart  as  to  or  concerning  any  act  done  by  the  husband 
while  they  were  living  together  concerning  property 
claimed  by  the  wife,  mdeas  such  property  shall  have 
been  wrongfully  token  by  the  husband  when  leaving 
or  deserting,  or  about  to  leave  or  desert,  his  wife."  By 
section  16,  **A  wife  doiog  any  act  with  respect  to 
any  property  of  her  husband  which,  if  done  oy  the 
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hnsband  with  respect  to  property  of  the  wife, 
would  make  the  husband  liable  to  crimiQal  prooeedings 
by  the  wife  under  this  Act,  shall  in .  like  manner  be 
liable  to  orimiaal  prooeedings  by  her  hnsband.'* 

Criminal  prooeedings  oanonly  b$  instituted  by  the 
husband  against  the  wife  if  tiie  wife  and  hnsband  are 
not  living  together  at  the  time  the  criminal  pro- 
oeedings are  taken,  and  even  then  they  can  only  be 
taken  concerning  an  act  done  by  the  wife  at  the  time 
when   they    were   not   living   together   ooncaming 

Property  of  her  husband,  unless  such  property  shaU 
ave  been  wrongfully  taken  by  the  wife  when  leaving 
or  deserting,  or  about  to  leave  or  desert,  her  husband. 
We  think  it  is  clear  that  in  the  pase  of  an  indictment 
against  the  wife  for  stealiog  the  goods  of  her  husband, 
upon  proof  that  the  husband  and  wife  were  living 
toother  at  the  time  when  the  criminal  proceedings  were 
taken,  a  good  defence  would  be  established ;  aud  so,  if 
the  act  relied  upon  as  constitutiog  larceny  were  proved 
to  have  been  done  by  the  wife  while  tiie  husband  aud 
wife  were  living  together,  there  could  be  no  larceny 
unless  it  could  be  proved  that  the  property  had  been 
wron^nlly  taken  by  the  wife  when  leaving  or 
deserting,  or  about  to  leave  or  desert,  her  husband. 
But  the  question  to  be  determined  is  whether  the 
conditions  imposed  by  the  proviso  cjntained  in 
section  12  and  incorporated  into  section  16 
are  conditions  which  must  bs  proved  by  the 
prosecution  to  exist  in  order  to  estalmsh  the  offence, 
or  whether  the  offence  may  be  established  without 
regard  to  the  conditions,  in  the  absence  of  any 
evidence  offered  by  defendant  of  facts  which  would 
establish  a  ground  of  defence  under  the  proviso.  If 
compliance  with  the  conditions  is  a  necessary  in- 
gredient in  the  offence,  then  we  think  statements 
alleging  compliance  with  the  conditions  are  an  essentia 
part  of  the  indictment* 

In  Thibatdt  v.  Gibson  Lord  Abingar,  C.B.,  said : 
*'  I  believe  it  is  a  well-established  principle  that  in  all 
cases  where  prooeedings  are  taken  against  a  party  for 
the  recovery  of  a  penuty  under  a  statute,  if  there  be 
any  exception  in  the  clause  which  gives  the  penalty 
eifempting  certain  cases  from  its  operation,  ^e 
deidaration  or  inform%tion  must  shew  that  the  par- 
ticular case  is  not  within  the  exception.  But  where 
it  comes  by  way  of  proviso  in  a  subsequent  ipart  of 
the  Act  it  is  not  necessary  to  notice  it  m  the 
declaration  or  information,  but  it  is  matter  which  the 
defendant  must  allege  as  a  ground  of  defence."  In  the 
same  case  Parke,  B.,  after  quoting  a  passage  from  1 
Wms.  Saund.  262  (a),  much  to  the  same  effeot  as  the 
passage  cited  from  Lord  Abinger,  at  page  95.  pro- 
ceeds as  follows :  '*  In  all  cases  of  exception  where  it 
comes  by  way  of  proviso  in  a  subsequent  section,  the 
exception  must  be  noticed  by  the  psrty  who  r^es  on 
it,  and  I  have  some  doubt  whether  the  same  rule  does 
not  also  hold  even  where  the  exoeption  comes  by  way 
of  proviso  in  Hie  same  section,  idthough  it  wiil  not 
be  necessary  to  decide  that  point  at  present." 

In  the  case  of  Eex  v.  Jarvis,  1  East.,  643,  note,  at  p. 
646,  note.  Lord  Mansfield,  C.J.,  says:  *'  It  is  a  known 
distinction  that  what  comes  by  way  of  proviso  in  a 
statute  must  be  insisted .  oi)  by  way  of  defence 
by  the  party  accused;  but  where  exceptions  are  in 
the  enacting  part  of  a  law  it  must  appear  in  the 
charge  that  the  defendant  does  not  fall  within 
any  of  them."     In  the  same  esse  Denison,  J.,  at 

E.  647,  note,  sajrs:  '*  There  is  a  known  distinction 
etween  exceptions  in  a  statute  by  way  of  proviso 
(whidi  need  not  be  set  f orth^,  and  those  in  the  pur- 
view of  the  Act"  Andintne  same  case  Foster,  J., 
says :  "  Where  negatives  are  descriptive  of  the  offence, 
there  they  must  be  set  forth." 

In  Ciiitty  on  Pleading  (4th  ed.)>  vo\  1,  p.  322,  the 
law  is  thus  stated :   '*  It  is  material,  however,  in  all 


cases  that  the  offence  or  act  charged  to  hsve  beoi 
committed   or  omitted  by  the  defendant  appesr  to 
have  been  within  the  provision  of  the  statute,  sad  aJl 
circumstances  necessary  to  support  the  action  mask 
be  alleged.    .    •    .    Where  a  person  ii  exempt  fron 
a  penalty  under  certain  circumstances  by  a  proTiso  in 
a  ststuto,  and   not  in  the  body  of  it,  the  plaintiff 
need  not  stats  that  the  defendant  is  not  within  ths 
exemptions,  for  that  is  merely  matU-r  of  defence  tobi 
shown  by  Uie  defendant;  but  where  the  exoeptioiiis 
contaiuf  d  in  the  enacting  clause,  it  must  be  negatived 
ia  the  declaration,  and  where  an  Act  of  Pdrliimsnt 
in  the  enacting  clause  creates  an  offence  and  gives  a 
penalty,  and  in  the  same  section  there  follows  a  proviso 
containing  an  exception  which  is  not  inorporated 
with  the  enacting  clause  by  any  w<>rd8  of  refofenoe, 
it  is  not  necessary  for  the  plaintiff  in  soiog  for  the 
penalty  to  negative  the   excep'ion ;    and   in  Una 
respect  there  seems  a  material  difference  betveena 
proviso  aud  an  exception." 

In  Steel  v.  8mUh  the  head-note  is  to  the  following 
effeot :  ' '  Where  an  Act  of  Parliament,  in  the  enacting 
clause,  creates  an  offence  and  gives  a  penalty,  and  in 
th-i  same  section  there  follows  a  proviso  containing  sa 
exemption  which  is  not  incorporated  with  the  enacting 
olauie  b  9  any  words  of  reference,  it  is  not  necesaary 
for  the  plaintiff,  in  suing  for  the  penalty,  to  nei^stiTe 
such  proviso  in  his  declaration."  In  that  case  Bsyle^, 
J.,  said  at  p.  99 :  '<  I  cannot  say  that  the  provuou 
part  of  the  same  sentenoe ;  for  if  it  had  been  omitted 
the  preceding  sentence  would  have  been  entire."  In 
the  same  case  Abbott,  J.,  said:  "There  ii  a 
technical  distinction  between  a  proviso  and  an  excsp- 
t'on,  which  is  well  understood.  All  the  cases  say  that 
if  tbere  be  an  exception  in  the  enacting  clause,  it  mnit 
be  negatived,  but  if  there  be  a  separate  proviso  it  need 
not." 

It  is  true  that  the  last  two  quotations  refer  to  dedlaia- 
tions  in  civU  actions ;  but  the  principle!  applicaUeare 
the  same,  although,  no  doubt,  the  principles  willbfi 
applied  with  greater  strictness  in  criminal  tiian  in  civil 
pr  ce»  dings. 

In  Hawkins*  Pleas  of  the  Crown,  bk.  2,  c  25,  i. 
113,  (3rd  ed.)  vol.  2.  p.  343,  there  is  this  passage:  *'It 
seems  agreed  that  there  is  no  need  to  Jlege  ia 
an  indictment  that  the  defendant  is  not  within  the 
benefit  of  the  -provisos  of  a  statute  whereon  it  is 
founded,  and  this  hath  been  adjudged  even  as  to  those 
statutes  which  in  their  purview  expressly  take  notice 
of  the  provisos ;  as  by  saying  that  none  shall  do  the 
thing  prohibited,  otherwise  than  in  such  speoisl  casei, 
&c.,  as  are  expressed  in  this  Act." 

We  think  the  substance  of  the  authorities  is  thii: 
That  it  is  not  necessary  for  the  prosecution  to  negative 
a  proviso,  even  though  the  provi-o  be  contained  in  tke 
s^me  section  of  the  Act  of  Parliament  creating  Am 
offence,  unless  the  proviso  is  in  the  nature  oi  an 
exception  which  is  incorporated  directly  or  by  lefsreoee 
with  the  enacting  clauae,  so  that  the  enacting  clsaie 
cannot  be  read  without  the  qualification  introdncedby 
the  exception.  Thus  in  an  indictment  on  a  ststsle 
Which  enacts  that  if  any  person  shall  put  off  any 
milled  money  whatsoever  uidawf  ully  diminished,  and 
ni*t  cut  in  pieces,  for  a  lower  rate  than  its  nominal 
vidue,  he  shall  be  guilty  of  £8laflgr,.it  is  neoesfsry  to 
state  ia  the  indiotment  that  the  money  was  not  cot  in 
pieces  :  Rex  v.  Palmer,  1  Leach,  102. 

In  the  present  case  sections  12  suid  16  of  t^ 
Married  Women's  Property  Act,  1882.  mast  he  read 
together,  and  the  enacting  claoae.  in  aection  12,  when 
read  in  connection  with  section  16,  makes  tke  wife 
liable  to  criminal  proceeding  by  her  husband,  ^^i^ 
to  the  proviso  cjnt%ined  in  the  latter  portion  of 
section  12.  But  the  conditions  ioapoaed  by  tiist 
k  proviso  do  not  affect  the  quality  or  character  of  thA 
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offance.  They  merely  introduce  matters  whioh  may 
be  pleaded  by  way  of  defence,  and  we  think  they  are 
not  matters  necessary  to  be  negatived  in  the  indict- 
ment. For  these  reasons  we  think  the  indictment 
good,  and  that  the  conviction  should  be  af&rmed. 

Convidion  affirmed^ 

Solicitor  for  prisoner,  CoUruo  JoneSf  Pontypridd. 

Sdidtor  for  prosecntion,  W.  T.  Daviesy  Porth. 


Feb.  7,  8. 


emxt  Of  AvveaL 


From  GhaD.  Div.  i 

(Vaaghan  Williams,  Stirling,  and  | 

Cozens-Hardy,  L.J  J.)  I 

Gash  (Limited)  v.  Joseph  Gash,  (o.) 

Trade  name— Same  name — Qood$  of  same  da$s — ifw- 
kading  the  public — Inf  unction — Form  of  order^ 

A  person  cannot  he  ahwliUely  restrained  from  carrying 
on  husineu  in  his  own  name,  he  can  ordy  he  restrained 
frwn  carrying  on  htuinesa  in  his  own  name  vnthout 
takifig  reasonable  precautions  to  preve-t  his  buiiness  or 
goods  being  confounded  toith  those  of  another  person. 

This  was  an  appeal  from  a  decision  of  Kekewich,  J. 
The  facts  were  these : — 

la  the  year  1895  the  plaintiff  company  were  in- 
ooiparated  for  the  purpose  of  purchasing  ti[ie  basiness 
and  goodwill  of  the  old-established  firm  of  Messrs. 
J.  &  J.  Ga9h,  of  Goventry,  manufacturers  of  ribbons, 
friUings,  and  other  textile  goods. 

The  defendant,  Joseph  Gash,  was  one  of  the  vendors 
and  beMune  one  of  the  direciors  of  the  company.  As 
part  of  their  purchase  the  company  bought  also  the 
exclusive  riffht  to  use  the  names  of  "J.  &  J.  Gash'' 
and  "  Gash  s  frilliogs,*'  and  it  was  agreed  that  the 
vendors  should  be  the  first  directors  of  the  company 
and  should  not  be  allowed  to  resign  for  five  years 
after  the  incorporation  of  the  company  except  by 
consent,  and  that  none  of  the  directors  ^oidd,  whilst 
director,  without  the  consent  of  the  other  directors, 
either  solely  or  jointiy  with  any  other  person  or 
company,  directly  or  indirectiy,  carry  on  or  be  con- 
cerned m  the  business  of  manufactmrers  of  ribbons, 
friUings,  tapes,  or  other  textile  goods,  or  permit  his 
name  to  be  used  in  connection  therewith  except  as  a 
membw  or  director  of  the  company. 

By  a  deed  of  the  1st  of  December,  1898,  the 
company  released  the  defendant,  Joseph  Gash,  from 
his  eogagement  not  to  resign  his  directorship  within 
the  five  years,  and  the  defendant  thereupon  resigned 
his  directorship. 

In  May,  1899,  the  defeniant  commenced  to  form  a 
limited  company  called  "J.  &  J.  Gash  (Limited^," 
for  the  purpose  of  durying  on  at  Goventry  a  similar 
buiiness.  The  plaintiff  company  thereupon  protested 
and  the  defendant  gave  an  undertaking  not  to  proceed 
with  the  oompany. 

Subsequenuy  the  defendant  commenced  to  carry  on 
the  same  kind  of  business  at  Goventry  by  himself 
alone,  but  under  the  name  of  "  Joseph  Gash  &  Go,*' 
and  to  sell  Irillings,  woven  names  and  initials  under 
the  names  of  **  Gash's  frillings,"  &c. 

The  plaintiff  company  thereupon  brought  this 
action  for  an  injunction  to  restrain  the  £fendant 
from  carrying  on  business  under  the  name  of  "Joseph 
Cash  &   Co/*  or  tmder  any  name   in   whioli  was 

(a.)  Baported  by  S.  E.  Williams,  Esq.,  Barrister- 

at-Law. 


included  the  word  *'  Gash  "  as  part  thereof,  or  under 
or  in  any  other  name  or  manner  calculated  or  likely 
to  deceive  the  public,  and  for  other  consequential 
relief. 

Ktkewich,  J.,  held  that  the  defendant  was  not 
entitied  to  sell  frillings  (the  article  principally  in 
dispute)  as  "  Gash's  frillinjgs,"  and  accordingly 
granted  an  ia junction  restraining  the  defendant  from 
selling  friUings,  woven  names  and  initials  under  the 
name  of  ''  Joseph  Gash  &  Go.,"  or  under  the  name  of 
Gash,  or  under  any  other  name  so  as  to  deceive  the 
public  into  the  belief  that  they  were  the  goods  of  the 
plaintiff  company. 

The  defendant  appealed. 

Hugo  Young,  K.G,,  and  0.  Leigh  Clare,  for  the 
defendant,  while  submitting  to  an  injunction,  con- 
tended that  the  injunction  as  granted  went  too  far ; 
and  that  he  was  entitled  to  sell  frillings,  &c  ,  as  part 
of  his  business  and  to  uie  in  connection  with  those 
articles  a  name  which  was  his  own  name. 

They  referred  to  Beddaway  v.  Banham,  44  W.  B.  638, 
[1896]  A,  G.  199 ;  Turton  v.  Turion,  38  W.  B.  22,  42 
Gb.  D.  128 ;  Burgess  v.  Burgess,  3  Dd  G.  M.  &  G.  896. 

Warrington,  K.C.,  and  Sargant,  for  the  plaintiffs, 
conteudea  that  the  defendant  was  not  entitied  to  use 
his  name  in  such  a  way- as  to  mislead  the  public  into 
the  beUef  that  his  goods  were  the  goods  of  the  plaintiff 
company. 

After  the  argument  had  proceeded  for  some  time  it 
was  agreed  between  the  parties  that  the  injunction 
granted  by  Kekewich,  J.,  should  be  varied  as  follows : 
"  That  the  defendant  Joseph  Gash  be  restrained  from 
selline  any  frillings  or  woven  names  or  initials,  not 
manufactured  by  the  plaintiffs,  as  Gash's  frillings  or 
Gash's  woven  names  or  initials,  and  from  carrying  on 
tiie  business  of  a  manufacturer  or  seller  of  frillings  or 
woven  names  or  initials  under  the  name  of  the  Joseph 
Gash  &  Go.  while  not  in  partnership  with  any  otiier 
person,  and  from  carrying  on  any  such  business  either 
in  the  name  of  Gash  or  under  any  style  in  which  the 
name  Gash  appears,  without  taking  reasonable  pre- 
cautions to  clearly  distinguish  the  business  carried  on 
and  the  frilHnffS  and  woven  names  and  initials  manu- 
factured or  sold  by  the  defendant  from  the  business 
carried  on  and  the  frillings  and  woven  names  and 
initials  manufactured  by  the  pUuntiffs;  and  from 
carrying  on  any  such  business  under  any  name  or  in 
any  manner  so  as  to  mislead  or  deceive  the  public  into 
the  belief  that  the  business  of  the  defendant  or  the 
frillings  or  woven  names  or  initials  manufactured  or 
sold  by  him  are  the  business  of  or  the  goods  manu- 
factured by  the  plaintiffs,  or  that  the  defendant  is 
carrying  on  the  business  formerly  carried  on  at 
Govent^  by  Messrs.  J.  &  J.  Gash,  the  vendors  to  and 
predecessors  in  business  of  the  plaintiffs." 

Yatjghan  Wiijjams,  L  J.,  said :  Now  that  the  form 
of  injunction  has  been  agreed  upon  and  the  matter 
disposed  of  I  wish  to  say  a  few  words  on  the  case. 
It  may  be  that  a  trade  is  of  such  a  nature  that  the 
products  of  that  trade  associated  with  a  particular 
trade  name  have  become  almost  indissqlubly  con- 
nected with  the  business  carried  on  by  the  particular 
manufacturer  who  has  created  that  particidar  business. 
But  even  though  that  may  be  so,  and  even  though  the 
nature  of  the  trade  has  to  be  taken  into  consideration 
in  an  action  for  an  izn  unction,  there  never  has  been  a 
case  yet  where  an  order  has  becoi  made  restraining  a 
man  altogether  from  carrying  on  in  his  own  name  a 
particular  trade.  Every  decision  up  to  the  present 
time  has  been  lindted  to  restraining  him  from  carry- 
ing on  a  trade  which  has  thus  become  so  identified 
with  the  business  of  another  person  without  taking 
the  steps  which  any  honest  man  would  wish  to  take 
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to  prevent  hia  goods  from  being  oonfonnded  with  the 
other  person's  goods  which  have  become  so  identified 
with  the  name.  In  my  judgment  the  order  of 
Kekewich,  J.,  went  too  far,  and  the  order  which  we 
now  make  goes  as  far  as  it  is  possible  to  go. 

SxiRLnra  and  Oozbns-Habdy,  L.JJ.,  ooncarred. 

Appeal  aUotved. 

Solicitors,  Maddocks  <b  CoUon,  for  H.  Maddocks^ 
Coventry;  Mackrell  &  Co,,  for  Wragge  &  Co,,  Bir- 
mingham. 


From  E.  B.  Div.  ] 

(Collins,  M.B.,  and  Bomer  and  >  Feb.  4. 

Mathew,  L.JJ.)  J 

FiTZFATBICK  V.  EVANS  &  Co.  (LdCITBD}.  (a.) 

Master  and  6«rvant  —  Employers^  liability  —  Accident 
—  Compensation  —  Contractor  —  Person  employed  by 
contrador  in  coal  mine — Conditions  of  emfioyment — 
Liability  of  mine  owner — **  Workman" — Employers 
and  Worhnen  Act  1875  (38  <fc  39  Vict.  c.  90),  s.  10— 
Employers'  Liability  Act,  1880  (43  d!  44  Vict.  c.  42), 
s.  8. 

A  contractor  agreed  with  a  colliery  owner  to  sink  a 
shaft  in  a  pit  at  a  certain  sum  per  yard.  The  contractor 
employed  and  paid  the  workmen  engaged  in  tlie  sinking 
operations.  The  workmen,  before  entering  on  the  work, 
signed  certain  conditions  prescribed  by  the  colliery  owner 
for  the  regulation  of  persons  employed,  direcUy  or  in- 
directly, ai  the  colliery.  One  of  the  workmen  employed 
by  the  contractor,  while  engaged  in  the  work,  was  killed 
by  an  <iccident  owing  to  the  negligence  of  the  colliery 
owner.  In  an  action  by  the  personal  representative  of  the 
deceased  against  the  colliery  owner  to  recover  damages 
under  the  Employers*  Liability  Act,  1880, 

Held,  that  the  signing  of  the  conditions  by  the  deceased 
did  not  make  him  a  workman  in  the  employment  of  the 
colliery  owner  ivithin  the  Employers*  Liability  Ad,  1880, 
and  that  the  adion  would  not  lie, 

Judament  of  the  Divinonal  Court  (49  W,  B.  491, 
[1901]  1  K.  B,  766)  affirmed. 

Appeal  from  the  judgment  of  a  Divisional  Court 
(Wills  and  Channell,  JJ.),  reversing  the  judgment  of 
the  St  Helens  County  Court  judge :  reported  49  W.  B« 
491,  [1901]  1KB.  766. 

I^e  action  was  brought  by  one  Terence  Fitzpatriok, 
under  the  Employers*  Liabiliiy  Act,  1880,  and  Lord 
Campbell's  Act,  to  recover*  damages  irom  the 
defendants,  who  were  colliery  proprietors,  for  the 
death  of  his  son,  who  was  killed  while  engaged  in 
sinldng  a  shaft  at  one  of  the  defendants'  pits. 

The  defendants  had  entered  into  a  contract  with 
one  Morris,  a  *' sinker,"  whereby  the  latter  agreed 
to  sink  the  shaft  at  so  much  per  yard,  and  to 
provide  all  the  labour  and  engine  winders.  The 
deceased  was  employed  by  Aforris,  who  fjaid  him  6i. 
a  day  as  wages.  He  had,  before  cutting  on  the 
work,  signed  a  "  record  book  "  ke^t  by  tbe  defendants 
at  ^eir  colliery  and  oontaimog  tbe  following 
conations: 

*'Beoord  book  of  persons  employed  on  the 
conditions  undermentioned : 

« Conditions  of  employment  at  the  collieries  and 
works  of  Bichard  Evans  ft  Co.  (limited^  •  •  .  for 
all  persons  emploved  at  the  collieries  or  works, 
directly  or  indirectly. 

<*The  owners  of  the  said  colliery  and  works  are 
hereinafter  called  the  *  employer.'    •    .    . 

(a.)  Beported  by  W.  F.  Babby,  Esq.,  Barrister- 
Law. 


'*  (1)  The  persons  directly  employed  at  the  ooUisry 
are  enffaged  for  an  indefloite  period,  determinAble 
upon  fourteen  days'  notice;  The  employed  nnder- 
take  to  work  on  each  working  day,  Saturday  iadodfld 
(if  required),  and  the  employer  undertakes  to  employ 
them  on  such  days,  except  in  the  event  of  aocidoit, 
repairs,  breakdown,  or  bad  trade.  The  wigei  to  be 
paid  weekly. 

**  (2)  This  contract  shall  remain  in  force  and  opersie 
as  a  contract  between  the  workman  and  the  owner 
for  the  time  being  of  the  colliery  so  long  as  the  work- 
man continues  to  be  employed  at  the  colliery,  not- 
withstanding any  change  in  the  memben  foe  tiie 
time  beinff  constituting  the  employer's  firm. 

"(3)  JQl  usual  and  customary  terms  and  roga- 
lations  which  obtain  or  exist  with  respect  to  the 
employment  of  workmen  and  all  other  penoni 
employed  at  the  colliery,  whether  expressed  in  writing 
or  not,  shall  be  and  remain  in  full  force  and  effect  m 
part  of  the  contract  between  the  employer  sndtbe 
workman  or  other  persons  employed. 

*'  For  miners  ana  contractors  only : 

''  (4)  Every  miner  and  contractor  employed  at  the 
colliery  shall,  upon  engasing  any  drawer,  woikmin, 
or  other  person  to  wo»  under  him,  require  ndi 
drawer,  worknutu,  or  other  person  to  obtun  a  ti^ 
of  these  conditions  from  the  officer  whose  duty  itv 
to  provide  such  copies,  and  inform  such  drawer, 
workman,  or  other  person  that  they  are  the  eon- 
ditions  under  which  persons  are  employed  at  the 
colliery,  and  such  miner,  drawer,  or  workman,  or 
other  persons  respectively  shall  be  bound  by  sndi 
conditions. 

"For  drawers  and  persons  working  under  con- 
tractors only: 

*'(5)  Every  drawer  employed  by  any  miner,  and 
every  workman  or  other  person  eonployed  by  a  con- 
tractor at  the  colliery,  shall,  at  the  request  of  inch 
miner  or  contractor,  obtain  a  copy  of  these  oonditioni 
from  the  officer  whose  duty  it  ia  to  provide  each 
copies,  and  such  drawer,  workman,  or  other  pereon 
shall  in  consideration  of  being  employed  at  the  worfa 
be  bound,  both  as  between  himself  and  the  miner  or 
contractor  and  between  himself  and  the  owner,  \si 
the  terms  of  these  conditions.'* 

At  the  trial  Morris  said  in  his  evidence  that  if  the 
certificated  manager  of  the  mine  had  given  him  en 
order  relating  to  the  work  he  would  have  obeyed  it, 
and  would  have  expected  his  own  workmen  to  do  eoi 
The  deceased  was  lolled  by  an  explosion  caused  bj 
an  eicape  of  gas.  It  was  objected  on  behalf  of  tbe 
defendimts  that  there  was  no  evidence  thet  the 
deceased  was  a  "workman"  in  their  employment 
within  the  meaning  of  the  Employers*  LiabiHtj 
Act,  1880.  The  county  court  judge  left  the  qneetion 
to  the  jury,  who  found  that  the  deceased  wae  a 
workman  in  the  employment  of  the  defendanti,  end 
that  the  defendants  were  guilty  of  negligence  CMsng 
his  death,  and  they  found  a  verdict  for  the  plaintiff> 
The  coun^  court  judge  entered  judgment  for  the 
plaintiff.    The  Divisional  Court  held  that  there 


no  evidence  that  the  decea'cd  was  in  the  employment 
of  the  defendants,  and  entered  judgment  ror  then. 
The  plaintiff  appealed  by  leave,  but  died  siooe  the 
service  of  the  notice  of  appeal,  and  by  au  order  of 
the  court  the  appeal  proceeded  in  the  name  of  the 
plaintiffs  legal  personal  representative. 

Montague  Lush,  for  the  appeUant.— The  test  wfaete 
the  relation  of  master  and  servant  exists  between  two 
persons  is  whether  the  power  of  oonirdl  over  the 
workman  is  vested  in  the  person  aUeged  to  be  the 
master:  Donovans,  Laing,  Wharton,  db  Down  SynHcatt, 
41  W.  B.  455,  [1893]  1  Q.  B.  629.  The  qoeetiooe 
who  pays  the  wages,  who  hired  the  workman,  sod 
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who  can  die  miss  himi  are  mere  elements  in  oon- 
lideriiig  who  has  the  zeal  control.  The  jury  here 
were  entitled  to  say  upon  the  oonditions  of  employ- 
ment if  sned  by  the  defendants  that  the  deoeasea  was 
in  the  employment  of  the  defendants  as  their  servant. 
It  is  a  question  of  fact  in  each  case,  and  there  wat 
eTid«noe  upon  which  the  jury  could  reasonably  find 
aa  they  did.  The  case  comes  within  Brown  y. 
BuUerley  Coal  Co,,  53  L.  T.  Bep.  964,  34  W.  B.  Diflr. 
118  In  Marrow  v.  Flimhy  and  BrougJUon  Moor  Coal 
and  Fire  Brick  Co.,  [1898]  2  Q  B.  588,  47  W.  B.  Dig. 
125,  ihe  control  over  the  workman  was  given  by 
statute  and  not  by  contract,  as  in  the  present  case. 
Bigby,  L.J.,  left  open  the  question  of  contractual 
control :  see  p.  605.  Farther,  the  evidence  given  by 
Moms  as  to  his  workmen  and  himself  obeying  the 
orders  of  the  manager  of  the  mine  was  evidence  upon 
whioh  tiiie  jury  could  find  that  the  defendants  exercised 
the  real  control  over  the  workmea  engag»d  by  Mortis, 
and  tibat  therefore  the  deceased  was  in  their  employ- 
mant 

He  also  referred  to  Buth  v.  Surrey  Commercial  Dock 
Co.,  8  Times  L.  B.  116. 

Buegg,  K.C.,  and  8.  H»  Leonard,  for  the  defendants, 
were  not  caded  upon. 

CoMJirs,  M  B. — In  my  opinion  the  decision  of  the 
Divisonal  Court  is  right.  We  have  to  decide  whether 
there  ia  any  evidence  that  the  deceased  was  a  work- 
man in  the  emf^y  of  the  defendants.  It  is  clear 
that  Morris,  who  employed  the  deceased,  was  an 
independent  contractor.  That  in  itself  distinguishes 
this  case  from  Brown  v.  BvUerley  Coal  Co.,  where,  as 
far  as  can  be  gathered  from  the  report  and  as  was 
pointed  out  in  Marrow  v.  FUmfy  and  Broughton 
Moor  Coal  and  Fire  Brick  Co.,  the  court  seemed  to 
have  bated  their  judgment  upon  the  ground  that 
the  *'  butty  "  man  was  not  an  independent  contractor, 
and  that  therefore  the  men  engaged  by  him  were 
not  in  his  employment  as  distioguished  from  the 
employment  of  the  colliery  owners.  The  evidence 
in  the  present  case  makes  it  dear  that  Morris  was 
SD  independent  contractor  who  had  undertaken  to 
sink  the  shaft,  and  who  had  employed  men  for  that 
work.  Those  men,  no  doubt,  were  to  look  for 
guidance  in  certain  matters  to  the  defendants.  There 
were  certain  conditions  prescribed  by  the  defendants 
in  force  in  the  colliery.  Those  conditions  created 
privity  of  contract  between  the  men  working  in  the 
mine  and  tiie  defendants,  but  they  were  only  in  regard 
to  certain  specUAed  matters,  and  did  not  convert  the 
employment  of  the  men  by  Morris  into  an  employ- 
ment by  the  defendants.  The  result  is  that  the 
deceased  was  employed  by  an  independent  contractor, 
and  at  the  same  time  he  came  tmaer  certain  obliga- 
tions to  the  defendants,  which,  however,  did  not 
make  him  their  servant.  The  cases  upon  the  question 
ran  somewhat  fine,  and  it  is  often  difficult  to  say  that 
there  is  no  evidence  to  go  to  the  jury  of  the  exis  tence 
of  the  relation  of  master  and  servant.  But  one  must 
look  at  the  facts  fairly,  and  it  does  not  do  to  say  that 
a  mere  scintilla  of  evidence  is  sufficient  to  allow  the 
case  to  go  to  the  jury.  Tiie  fact  that  in  this  case 
there  was  for  some  purposes  privity  of  contract 
between  the  deceased  and  the  defendants  is  not  of 
itself  evidenoe  to  go  to  the  jury  that  he  was  in  the 
defendants*  employment.  There  may  be  a  number  of 
important  facts  which,  when  taken  together,  would 
amount  to  evidence  of  the  existence  of  the  relation  of 
master  and  servant,  but  it  mav  nob  be  equally  true 
that  one  of  those  facts,  taken  by  itself,  would 
amount  to  audi  evidence.  This  case  seems  to  me  to 
be  covered  by  the  decision  in  Marrow  v.  Flimby  and 
Brwghion  Moor  Goal  and  Fire  Brick  Co.  An  attempt 
was  made  to  diHtingnish  that  case  upon  the  ground 


that  the  conditions  there  were  imposed  by  statute.  But 
where  conditions  for  the  regulation  of  those  worldnff 
in  a  mine  are  wdl  known,  and  a  workman  comes  and 
works  in  the  mine  under  them,  he  is  bound  by  them, 
and  if  he  thereby  enters  into  relations  with  the  mine 
owner  which  involve  some  control  by  the  mine  owner 
over  him  while  so  working,  the  case  is  just  the  same 
as  if  he  were  working  under  conditions  to  whidi  he 
expressed  his  assent  by  signing  them.  I  can  see  no 
distinction  between  the  two  cases.  Bach  case  of  this 
class  must  be  decided  upon  its  own  facts.  In  the 
present  case  I  can  see  no  evidence  which  could 
properly  have  been  left  to  the  jury  to  show  that  the 
deceased  was  a  workman  in  the  employment  of  the 
defendants.  I  will  onlv  add  that  the  evidence  given 
by  Morris  that  he  would  have  obeyed  an  order  relating 
to  the  work  given  to  him  by  the  manager  of  the  mine, 
and  that  he  would  have  expected  his  workmen  to  do 
so  also,  does  not  carry  the  case  farther,  and  does  not 
amotmt  to  evidence  that  the  deceased  was  in  tiie 
employment  of  the  defendants.  The  appeal  must 
therefore  be  dismissed. 

BoMEB,  L.J. — I  am  of  the  same  opinion  for  the 
reasons  itiven  by  the  Divisional  Court  and  by  the 
Master  of  the  Bolls. 

Mathew,  LJ. — I  am  of  the  same  opinion.  There 
was,  no  doubt,  a  contract  between  the  deceased  and 
the  defendfuits  by  reason  whereof  the  deceased  came 
under  an  obligation  to  obey  the  defendants*  directions 
in  certain  cases.  That  in  itself,  in  the  circumstances 
of  this  case,  was  no  evidenoe  that  the  deceased  was 
in  the  employment  of  the  defendants.  It  is  a  question 
of  fact  in  each  case,  and  in  this  case  there  was  no 
evidence  to  go  to  the  jury  that  the  relation  of  master 
and  servant  existed  between  the  defendants  and  the 
deceased.  I  cannot  think  that  the  piece  of  evidence 
given  at  the  trial  by  Morris,  and  referred  to  by  the 
Master  of  the  Bolls,  amounted  to  any  evidence  at  all 
of  that  relation. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Charles  Btusdl  &  Co.,  for 
H.  L.  Biky,  St.  Helens. 

Solidtors  for  the  defendants,  W.  Norton  Ellen,  for 
Edwin  Peace,  Liverpool. 


From  Chan.  Div.  ) 

(Yaughan  Williams,  Stirling,  [  Jan.  23. 

and  Cozens-Hardy,  L.JJ.)   J 

Htjkt  v.  Lxtok.  (a.) 

Vendor  and  purchaser — Possession  of  tenant — Notice  of 
lessor* s  title — Beasonable  inquiry — Conveyancing  Ad, 
1882  (45  (t-  46  Vict,  ffi  39),  s.  3. 

Possession  of  land  by  a  tenant  affects  a  purchaser  with 
knowledge  only  of  the  tenants  rights,  and  not  with  know- 
ledge of  the  lessor's  tide. 

An  inquiry  of  the  temni  to  whom  the  rent  is  paid  is 
not  an  inquiry  which  ought  reasonably  to  be  made  by  a 
purchaser,  so  that,  by  reason  of  his  omission  to  make  such 
inquiry,  he  is  not  affected  either  by  virtue  of  section  3  of 
the  Conveyancing  Act.  1892,  or  of  the  law  as  it  stood 
before  the  passing  of  that  Ady  with  constructive  notice  of 
anything  he  might  have  leamtd  if  such  inquiry  luid  been 
made. 

Decision  of  Parwdl,  J.  (49  W.  B.  165,  [1901]  1  Ch. 
45),  affirmed. 

(a.)  Beported  by  J.  I.  SxiBLiNa,  Esq.,  Barrister- 

at-Law. 
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Hunt  v.  Luge. 


Court  of  Apfial. 


Thia  was  an  appeal  from  a  deoision  of  Farwdl,  J. 
(reported  49  W.  R.  155,  [1901]  1  Oh.  45). 

The  plaintiff's  husband,  Dr.  Huut,  was  the  owner  of 
certain  freehold  property  at  Wimbledon,  consist- 
ing of  twenty- seven  cottages,  twenty -five  of  which 
were  let  to  weekly  tenants,  a*  d  two  to  yearly  ones. 
In  the  year  1896  he  resided  at  Hastixigs,  and  was 
on  terms  of  intimacy  with  one  W.  M.  (&bert.  Dr. 
Hunt  was  an  old  man  in  feeble  health,  but  the  court 
found  as  a  fact  that  he  was  not  insane,  and  was 
capable  of  managing  his  affairs. 

By  a  deed  dated  the  31st  of  March,  1896,  and  made 
between  Hunt  of  the  first  part,  and  Gilbeort  of  the 
second  part,  Hunt  conveyed  part  of  this  cottage 
property  to  Gilbert  by  way  of  gut. 

By  another  deed  dated  the  10th  of  October,  1896, 
and  made  between  the  same  parties,  in  consideration 
of  the  sum  of  £12,000  (the  receipt  of  which  Hunt 
thereby  acknowledged),  Huut  conveyed  the  whole  of 
this  cottage  property  to  Gilbert. 

There  was  no  evidence  that  the  money  was,  as 
a  matter  of  fact,  paid,  but  Hunt  continued  to  receive 
the  rents  of  the  property  up  to  the  time  of  his  death, 
and  his  widow,  the  plaintiff,  continued  to  receive 
them  after  his  death. 

The  rents  were  paid  by  the  tenants  to  Woodrow,  a 
house  agent  at  Wmibledon,  who  remitted  them  to  ike 
landlord.  Gilbert  subsequently  mortgaged  the 
property  to  the  defendants,  Sayer,  Slater,  &  Hodgaon, 
and  on  the  mortgage,  the  title  deeds,  which  had  been 
deposited  by  Gilbert  at  his  bankers  to  secure  an 
overdraft,  were  handed  over  to  the  defendants. 

While  negotiating  the  mortgages  the  defendants 
Sayer,  Slater,  &  Hodgson  employed  a  valuer  named 
Woodhams  to  value  the  property.  When  doing  so, 
it  was  alleged  that  he  inqmred  of  the  tenants  to  whom 
they  paid  their  rents,  and  was  told  that  it  was  to 
Woodrow ;  he,  however,  did  not  see  Woodrow,  nor 
inquire  of  him  on  whose  behalf  he  collected  the  rents. 

Hunt  died  on  the  10th  of  June,  1898,  and  letters  of 
administration  with  the  will  annexed  were  granted  to 
the  plaintiff. 

Gilbert  died  on  the  6th  of  September,  1898.  By 
his  will  the  defendant  Luck  was  the  executrix  of  his 
will  and  also  his  residuanr  legatee  and  devisee. 

The  plaintiff  did  not  deny  the  genuineness  of  the 
two  mortgages,  but  claimed  that  Dr.  Hunt's 
signatures  to  the  two  deeds  of  the  31st  of  March 
and  the  10th  of  October,  1896,  were  forgeries,  or  that 
Dr.  Hunt,  if  he  signed  ike  deeds,  did  not  understand 
what  he  was  doing. 

By  section  3  of  the  Oonveyancmg  Act,  1882  :  "  (1) 
A  purchaser  shall  not  be  prejudicially  affected  by 
notice  of  any  instrument,  fact,  or  thins  unless — (i.)  it 
is  within  his  own  knowledge,  or  would  have  come  to 
his  knowledge  if  such  inquiries  and  inspections  had 
been  made  as  ought  reasonably  to  have  been  made  by 
him ;  or  (ii.)  in  the  same  transaction  with  respect  to 
which  a  question  of  notice  to  the  purdiaser  arises,  it 
has  come  to  the  knowledge  of  his  counsel,  as  such,  or 
of  his  solicitor,  or  other  agent,  as  such,  or  would  have 
come  to  the  knowledge  of  his  solicitor,  or  other 
agent,  as  such,  if  such  inquiries  and  inspections  had 
been  made  as  ought  reasonably  to  have  been  made  by 
the  solicitor  or  other  agent." 

Farwell,  J.,  held  l£iat,  even  if  the  alleged  fraud 
had  been  oonmdtted,  the  mortgagees  were  not 
affected  with  either  actual  or  constructive  notice  of 
Dr.  Hunt's  title,  and  being  purchasers  for  value 
without  notice,  their  title  must  prevail,  and  the 
action  must  be  dismissed. 

The  plaintiff  appealed. 

W.  F.  Webster  {Upjohn,  K.C,  with  him),  for  the 
appellant. — A  purchaser  is  affected  with  notice  if  he 


neglects  to  make  reasonable  searches  and  inqniiiei 
which  he  ought  to  make  in  his  own  interest  An 
inquiry  to  whom  the  tenants  pay  their  reDti 
is  a  reasonable  inquiry,  and  the  omission  to 
make  it  affects  the  purchaser  with  notice  of  all  he 
would  have  learned  if  it  had  been  made.  It  must  be 
assumed  that  the  inquiry  would  have  been  truly 
answered,  and  the  mortgagees  would  therefore  in  the 
present  instance  have  learned  that  the  rents  were  paid 
to  Woodrow  who  received  them  as  agent  for  Hnnt. 
[Stirling,  L.J. — "No  such  inquiry  is  recommended 
either  in  Dart's  Vendors  and  Purchasers  or  in  Loid 
St  Leonards*  book  on  Vendors  and  Parehsseis.] 
Preston  on  Abstracts,  vol.  3,  p.  400,  advises  an  inquiry 
to  whom  tenants  pay  rent. 

Iq  the  course  of  the  argument  the  following  oaaei 
were  cited :  Ogilvie  v.  Jeaffreson,  8  W.  B.  745,  2  Giff. 
353 ;  Mwn/ordT.  Stohvxuser,  22  W.  B.  833.  L.  B.  18 Eq. 
556 ;  Bamha/rtv.  Chreemhidds,  9  Mo  9.  P.  0. 18 ;  Bati^ 
V.  Ba/mes,  42  W.  E.  66.  [1894]  1  Ch.  25 ;  In  re  Aim 
Corn  Charity,  [1901]  2  Ch.  750. 

HughtB,  K,C.,  Bu/ue  iMacs,  K.C,  and  Church,  for 
the  respondent,  were  not  called  upon. 

Vaughan  Williams,   L.J. — In  my   opinion  the 

i'udgment  of  Farwell,  J.,  was  qmte  right 
TarweU,  J.,  dealt  with  the  case  without  reference  to 
the  provisions  of  the  Conveyancing  Act,  1882,  as  far 
as  1  can  see.  But  he  does  make  a  statement  of  the 
law  as  established  by  decisions  prior  to  the  Oon- 
veyanciog  Act. 

I  wish  to  say,  speaking  for  myself,  that  if  one  is 
to  determine  the  question  here  to-day  with  referenoe 
to  old  law,  then  I  think  that  the  conclusion  of 
Farwell,  J.,  was  quite  right.  Farwell,  J.,  after 
quoting  the  older  authorities,  says  :  "  The  right 
establiSied  by  these  two  cases  may  be  stated  thus: 
(1)  A  tenant's  occupation  is  notice  of  all  that  tenant's 
rights,  but  not  of  his  lessor's  title  or  rights;  (2) 
actual  knowledge  that  the  rents  are  paid  by  tiis 
tenants  to  some  person  whose  receipt  is  inconidstsat 
with  the  title  of  tke  vendor  is  notice  of  that  person's 
rights."  Here  I  do  not  understand  that  anyons 
suggests,  and,  if  it  is  suggested,  in  my  opinion  ths 
suggestion  is  ill  founded,  that  there  was  aotoal 
knowledge  that  the  rents  were  paid  by  the  tenants 
to  some  jserson  whose  receipt  is  inconsistent  with  ths 
title  of  the  mortgagor  Gilbert.  That  is  not  saggested, 
in  fact,  and  therefore  we  have  to  go  back  to  the  first 
of  these  rules.  Now  that  rule  means  this,  that  if 
there  is  a  purchaser  or  a  mortgagee,  and  he  has  notios 
that  the  vendor  or  mortgagor  is  not  in  possession  he 
must  make  inquiries  of  the  person  in  possession—of 
the  tenant  in  possession,  and  find  out  from  him  what 
his,  the  tenant's,  rights  are,  and  that  if  he  does  not 
choose  to  do  so,  then  whatever  title  he  gets  as 
purchaser  or  mortgagee  that  title  wiU  be  subject  to 
the  title  of  the  tenant  in  possession. 

Now  that  I  believe  to  he  a  true  statement  of  tiie 
law,  and  the  only  matter  that  I  need  dlnde  to 
further  is  the  case  to  which  the  attention  of  FarweUi 
J  ,  was  called  after  he  had  delivered  his  judgment  in 
court,  by  the  reporter,  and  tiiat  is  the  case  of 
Mumford  v.  StohwasBer.  Farwell,  J.,  gave  t& 
explanation  which  comes  to  this,  that  in  his  judgmsnt 
the  passage  in  Mumford  v.  Stohunuaer  whioh  seeos 
to  favour  the  idea  that  notice  of  the  tesuaicj  is  noties 
of  the  title  of  the  lessor  was,  if  Sir  G.  Jeesel  saidso,  s 
slip  of  memory  on  his  part.  Sir  G.  Jessel  did  not 
profess  to  be  laying  down  any  law,  he  professed  to  be 
reciting  the  old-established  and  unquestioned  law, 
and  it  is  impossible  to  affirm  that  the  proposition  in 
this  passage  is  right  unless  we  are  prepared  to 
disregard  the  authorities,  including  the  authoiiij  of 
the  Frivy  Council,  whioh  show  that  notice  of  ths 
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tenanoy  has  no  operation  whatever  as  aflfeotinff  the 
question  of  notice  of  the  title  of  the  lessor  ox  the 
lenaat  in  possession.  Of  conrse,  if  you  do  make 
inqniries  and  get  information,  then  you  are  affected 
hy  notice  but  not  otherwise. 

Now  I  propose  just  to  say  a  word  or  two  as  to  the 
Gonveyanoing  Act,  1882.  One  has  to  look  first  at  the 
definition  dause.  There  you  have  in  the  definition 
danse,  section  1,  sub-section  (ii.),  "  purchaser  includes 
a  lessee  or  mortgagee,  or  an  intending  purchaser,  lessee, 
or  mortgagee,  or  other  person  who  for  valuable  con- 
lideration  takes  or  deals  for  property."  Now,  the 
reason  why  it  is  necessary  to  quote  that  definition  is 
because  it  is  sngsested  that  a  purchaser  for  valuable 
oonsideration  oomd  only  set  up  that  he  was  without 
notice  in  the  oase  where  his  vendor  was  in  possession. 
The  definition  shows  that  under  the  Oonveyandop^ 
Act  that  is  not  so,  and  I  have  my  doubts  whether  it 
was  ever  so,  althongh  a  decision  of  Lord  Eldon's  was 
cited  which  was  said  to  favour  that  view. 

Now,  passing  from  that,  section  3  deals  with  the 
question  of  notice.  [His  lordship  read  the  section 
down  to  the  end  of  daute  (i.),  and  continued :]  In 
my  judgment  the  only  inquiry  which  ought  reason- 
ably to  h«ve  heen  made  here  by  the  intending 
mortgagee  was  an  inquiry  to  protect  himself  aeainst 
any  right  which  the  tenant  would  have  in  the  subject- 
inatter  of  the  mortgage.  I  do  not  think  that  there 
is,  for  the  purpose  of  ascertaining  the  titie  of  the 
vendor,  any  ooligation  whatever  to  make  these 
inqdries  of  the  ton%nt  for  any  other  purpose  but 
protection  against  the  rights  'of  the  tenant.  I  only 
wish  to  add  b^ond  that,  that  in  my  judgment  on  the 
facts  of  this  case  I  do  not  think  tha^  if  this  inquiry 
had  been  made,  these  matters  as  to  the  equitable 
titie  of  Dr.  Hunt  and  Mrs.  Hunt  woidd  have  come  to 
the  knowledge  of  the  intending  mortgagee.  All 
tiiat  he  would  have  learned,  if  he  had  mi^e  inquiries 
of  the  tenant,  would  have  been  that  the  tenant  paid 
the  rent  to  Mr.  Woodrow,  a  local  agent.  In  my 
judgment  it  is  not  right  to  say  that  we  facts  as  to 
the  equitable  titie  of  Dr.  Hunt  and  Mrs.  Hunt  would 
have  come  to  his  knowledge  by  miking  those 
inqdries* 

Ibave  no  w  looked  suffidentiy  into  thef  acts  tosee  how 
far  this  matter  really  was  carried  out  by  the  mortgagees 
personally  or  by  their  solicitors.  In  so  far  as  it  was 
earned  out  by  their  solicitOTS,  the  second  clause  of 
lab-section  1  of  section  3  applies.  [His  lord- 
abip  read  the  clause,  and  continued :]  Here  asain 
nobody  suggests  that  there  was  actual  notice,  and  the 
observations  I  have  already  made  apply  with  refer- 
ence to  what  inqmries  ought  reasonably  to  have 
been  made,  vrith  this  addition,  that  really  when 
one  comes  to  deal  with  the  question  of 
what  inquiries  ought  reasonably  to  have  been 
made  by  the  solicitor  or  other  agent  it  does 
seem  to  me  that  it  would  be  a  very  strong  thing  to 
say  that  an  inquiry  ou^ht  reasonably  to  have 
been  made  by  the  solicitor  or  other  agent  which 
is  not  advised  in  any  of  the  standard  text-books, 
and  whidi  is  inconsistent  with  the  decisions  prior  to 
the  Conveyancing  Act,  and  has  no  countenance  from 
any  deddon  subsequent  to  the  Oonveyandng  Act. 

I  only  wish  to  call  attention  further  to  sub-section 
3  of  section  3 :  "  A  purchaser  shall  not  by  reason  of 
anythiog  in  this  section  be  affectod  by  notice  in  any 
case  where  he  would  not  have  been  so  affected  if  this 
lection  had  not  been  enactod.'*  I  only  call  attention 
to  that  for  the  purpose  of  vouching  what  has  been 
said  in  the  course  of  this  argument*  tiiat  so  far  as  ttds 
section  3  is  oonoemed  tiie  practical  result  is  that  the 
law  prior  to  the  Conveiy^dng  Act  can  only  be  used 
as  a  shidd,  and  not  as  anything  extending  the  law 

beyond  the  code-like  definition  in  section  3. 


Stibung,  L.J. — I  am  of  the  same  opinion,  and  I 
have  really  nothing  to  add  to  the  reasons  which  have 
been  given  by  Far  well,  J.,  and  by  my  brother. 

Cozens-Habdt,  L.J. — I  entirdy  agree.  I  cannot 
bring  mvsdf  to  hold  that  an  inquiry  ought  reasonably 
to  have  been  made,  which  is  not  usual,  which  has  not, 
so  far  as  we  are  aware,  ever  been  recommended  by  any 
dogle  toxt-book  writor,  and  which  has  not  even  been 
suggeited  by  any  judge,  except  in  that  one  passage  of 
Sir  (George  Jesse!  in  Mum^ord  v.  Stohtuasaer,  1 
think  the  deddon  is  perfectiy  right  and  that  the 
appeal  ought  to  be  dismissed  with  costs. 

Solidtors,  Henry  H,  Famhawe;  Leslie  A  Hardy ^  iot 
8ayer  dh  Colt,  Hastings. 


From  K.  B.  Div. 

(Oollins,  M.B.,  and  Bomer  and 

Mathew,  L.JJ.) 


J 


Jan.  22. 


Tatbs  V,  Tbrry.  (a.) 


Practice — Aselgnment  of  debt — Garnishee  summons — 
Second  garnishee  summons — Intervening  right  of 
assignee. 

The  defendant^  being  indebted  to  H,  in  the  sum  of 
£50  Is,  6c2.,  was  served  with  a  garnishee  summons 
aUaching  all  debts  due  from  him  to  H  to  answer  a  Judg- 
ment obtained  against  H  in  the  county  court  for 
£37  18s.  4(2.  H,  then  assigned  to  the  plaintiff  the  sum 
of  £16  lis,  Sd.  due  to  him  from  the  defendant,  and 
the  plaintiff  gave  due  notice  of  the  assignment  to  the 
defendant*  Subsequently  the  defendant  was  served  with 
another  garnishee  summons  in  respect  of  a  judgment 
obtained  against  H  in  the  same  county  court  by  another 
creditor  for  £2i  4«.  7(2.  Thereupon  the  defejidant  paid 
into  court  the  whole  sum  of  £60  Is,  6(2.,  appropriating 
the  sum  of  £37  ISs  4(2.  to  the  first  judgment  creditor, 
and  the  balance  of  £12  3a.  2(2.  to  the  second  judgment 
creditor. 

Held,  thai  the  defendant,  after  satisfying  the  first 
attachment,  held  the  balance  for  the  plaintiff,  and  had 
no  right  to  appropriate  the  balance  to  the  second  attach- 
ment. 

Judgment  of  Lawrance  and  Kennedy,  JJ.  (49  TF.  B» 
112,  [1901]  1  K.  B.  102),  reversed. 

Appeal  from  a  judgment  of  a  Dividend  Court 
(Lawrance  and  Kennedy,  JJ.)  on  an  appeal  from 
thff  Liverpool  County  Court :  49  W.  R.  112,  [1901]  1 
K.  B.  102. 

The  defendant  Terry  was  the  recdver  and  manager 
of  a  company  in  liquidation. 

On  the  20&  of  February,  1900,  an  order  was  made 
upon  him  by  the  Palatine  Court  of  Liverpool  to  pay  to 
one  Henderson  the  sum  of  £50  Is.  6d. 

On  the  next  day  a  garnishee  snmmons  was  served 
upon  him  in  an  action  in  the  Liverpool  County  Court 
brought  by  one  Jones  against  Henderson,  in  which 
Jones  had  recovered  judgment  for  £37  ISs.  4d.  Tbe 
garnishee  summons  was  in  the  ordinary  county  court 
form.  It  cdled  upon  Terry  to  "  show  cause  why  an 
order  should  not  be  made  upon  you  for  the 
payment  of  the  amount  of  the  said  judgment, 
or  so  much  thereof  as  shall  equal  the  amount 
of  the  debts  due  and  accruing  from  you  to  the 
said  William  Henderson.  And  take  notice  that, 
from  and  after  the  service  of  the  summons  upon 
you,  all  sudi  debts  are  attached  to  answer  the  sdd 
judgment,  and  that  if  you  pay  the  said  debts  to  the 
sdd  William  Henderson  or  otiierwise  dispose  of  them 
you  will  be  liable  to  be  committed  for  contempt." 

(a.)  Beported  by  F.  G.  BtJCKEB,  Esq.,  Barrister- 

at-Law. 
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On  the  27tli  of  Febroary,  1900,  Henderson  assigned 
to  the  plaintiff  Yates  the  sum  of  £16  17s.  8d.,  due 
to  him  from  the  defendant,  and  on  the  next  day 
Yates  gave  the  defendant  due  and  proper  notice  of 
this  assignment. 

The  defendant,  considering  himself  bound  by  the 
garnishee  summons,  did  not  pay  any  money  to  the 
plaintiff. 

On  the  15  th  of  March  another  garnishee  summons 
was  served  upon  the  defendant  in  respect  of  a  sum  of 
£21  4s.  7d«  by  one  Bielby,  who  had  recovered  judg- 
ment against  Henderson  in  the  same  county  court  for 
that  amount.  Thereupon  the  defendant  paid  into 
court  the  sum  of  £50  Is.  6d.,  which  he  had  in  his 
hands,  appropriating  the  sum  of  £37  18s.  4d.  to  the 
first  gar^shee,  and  the  balance— viz.,  £12  ds.  2d.  to 
the  second  garnishee.  The  two  ^^amishees  received 
out  of  court  the  sums  appropriated  to  them  re- 
spectively. 

The  plaintiff  then  brought  this  action  on  the  assign- 
ment to  recover  the  said  balance  of  £12  3s.  2d. 

The  county  court  judge  gave  judgment  for  the 
plaintiff. 

The  Divisional  Court  reversed  the  judgment  of  the 
county  court  judge  and  gave  judgment  for  the 
defendant,  on  the  ground  that  the  first  garnishee 
sunmions  attached  the  whole  of  the  moneys  in  the 
hands  of  the  defendant  due  to  the  judgment  debtor, 
and  that  the  assignment  by  the  debtor  was  invalid. 

The  plaintiff  appealed. 

Whiity,  for  the  plaintiff. 

Cuthhert  Bmithy  for  the  defendant. 

Collins,  M.B. — In  this  case  judgment  was  entered 
for  the  plaintiff  in  the  county  court,  but  this  was 
reversed  by  the  Divisional  Court,  who  gave  judgment 
for  the  defendant.  The  plaintiff  was  the  assignee  of 
a  debt  which  was  due  from  the  defendant  to  one 
Henderson.  Prior  to  the  assignment  a  garnishee 
summons  had  been  served  on  the  defendant  attaching 
in  his  hands  all  debts  due  from  him  to  Henderson  to 
answer  a  judgment  which  had  been  obtained  in  the 
county  court  by  one  Jones  against  Henderson.  After 
the  service  of  that  garnishee  summons,  and  before 
the  service  of  a  second  garnishee  summons,  the 
assignment  which  I  have  mentioned  took  place,  and 
doe  notice  of  it  was  given  by  the  plaintiff  to  the 
defendant.  Then  came  the  service  of  the  second 
garnishee  summons,  which  had  been  obtained  by 
another  judgment  creditor.  Thereupon  the  defendant 
paid  into  court  the  whole  amount  of  the  debt  in  his 
hands  due  to  Henderson,  and  he  appropriated  a 
portion  of  that  amount  to  satisfy  the  debt  of  the  first 
garnishee  creditor,  and  the  remaioder  to  satisfy  the 
debt  of  the  second  garnishee  creditor.  It  is  clear 
t^at  that  was  an  appropriation  which  altogether 
ignored  the  interveninff  rights  of  the  assignee.  The 
county  court  judge  he&  that  the  plaintiff  was  entitled 
to  sue  the  defendant  on  his  assignment,  and  to  recover 
to  the  extent  of  the  balance  after  the  first  judgment 
creditor  had  been  satisfied.  I  think  that  decision  is 
right. 

It  is  argued  on  the  part  of  the  defendant  that  the 
first  garnishee  summons  attached  in  his  hands  all 
moneys  owing  from  him  to  Henderson,  and  that, 
while  that  attachment  subsisted,  it  would  have  been 
wrong  for  him  to  appropriate  any  part  of  the  fund  in 
his  hands  except  to  satisfy  that  attachment,  and  that 
therefore  the  defendant  was  protected  from  an  action 
by  the  plaintiff.  That  argument  might  have  been 
tenable  if  the  facts  had  been  otherwise.  But  the 
defendant  in  fact  dealt  with  the  whole  of  the  fund 
which  was  in  his  hands,  appropriating  part  to  answer 
the  first  attachment    and  the  rest  to   answer  the 


second  attachment.  In  my  opinion  the  dsfendint, 
after  sati^ng  the  first  attachment,  held  the  balancs 
for  the  assignee,  and  he  had  no  business  to  appio- 


and  the  judgment  of  the  county  court  judge  reitoEed. 
BOMBB  and  Mjlthbw,  L.JJ.,  concurred. 
Appeal  allowed. 

Solicitors  for  the  plaintiff,  FiMy  Roscoe,  &  Go.,  lor 
Yates  df  Co.,  Liverpool. 

Solicitors   for  the  defendant,  Abbott  &  Co.,  lor 
Bielby  &  Wetby^  Liverpool. 


i^tgf)  ®outt  of  g|u0tic(. 


Chan.  Div. 
Byrne 


Div.l 


Jan.  15,  21 ;  Feb.  14. 


In  re  Wbston. 
Babtholems^  v.  Menzibs.  (o.) 

Donatio    mortis   causa — Subject-maiter  —  Post 
Savings  Bank  d^sU  book. 

A  Post  Office  Savings  Bank  deposit  book  is  capablU  of 
being  given  so  cLSto  create  a  donatio  mortis  causi. 

Originating  summons. 

Tliis  case  mvolved  the  decision  as  to  whether  a 
Post  Office  Savings  Bank  deposit  book  could  be  givn 
by  way  of  donatio  mortis  causd. 

In  February,  1901,  Thomas  Weston,  who  had  been 
a  butler  in  domestic  eervice,  was  Ul  in  a  Landon 
hospital.  He  was  at  the  time  possessed  of  oertain 
shares  in  a  building  society,  and  also  of  about  £130 
^aced  on  deposit  in  the  Post  Office  Savings  Bank. 
He  gave  the  Key  of  a  drawer  in  his  bedroom  to  tlifi 
defendant.  Miss  Menaes,  to  whom  he  had  for  many 
years  been  engag^,  and  asked  her  to  get  the  oertifl- 
cates  of  the  shares  and  his  Post  Office  Savings  Bade 
deposit  book,  and  tcdd  her  to  keep  them.  She  aocoro- 
ingly  got  the  certificatos  and  the  bank  book.  Weiton 
subsequently  repeated  his  wish  to  the  defendant  thai 
she  should  keep  t^em.  He  died  on  the  1st  of  Mayi 
1901,  intestate,  and  letters  of  administration  to  bii 
^estete  were  granted  to  the  plaintiff. 

IkCss  Menzies  claimed  the  shares  and  the  money  v 
the  bank,  and  this  summons  was  taken  out  for  the 
purpose  of  obtaining  the  decision  of  the  court  Qp<v^ 
her  claim. 

His  lordship  held  upon  the  evidence  that  there  m 
a  gift  of  the  certificates  and  the  book  if  they  ooold  w 
validly  given  by  way  of  donatio  mortis  causd. 

J.  An  Hay,  for  the  plaintiff. 

Lyttelton  Chubb,  for  the  defendant,  submitted  that 
there  was  a  valid  gift  of  both  the  shares  and  tha 
deposited  money. 

J.  H.  Jackson,  for  the  next-of-kin,  referred  to  Wsri 
V.  Turner,  2  Ves.  sen.  431,  and  Moore  v.  ifoore,  » 
W.  E.  729,  L.  B.  18  Bq.  474,  as  showing  that  the 
share  certificates  were  not  a  valid  gift. 

ThB  cases  referred  to  in  argument  upon  the  <1^^^ 
of  the  gift  of  the  bank  book  appear  m  the  judgmenti 

Cut.  adv.  ?Mtt. 

Bybits,  J.,  held  that  the  share  oertificates  could  not 
be  the  subject  of  a  donatio  mortis  causd. 
As  regards  the  savings  bank  book  his  lordship  g»^ 

(a.)  Beported  by  Neville  Tbbbittt,  Esq.,  Bar- 

rister-at-Law. 


VoLL. 
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High  Coubt.       In  bi  Westov.—Bond  v.  Babbow  Ksicatitb  8tbel  Co.  (Limitbd).       High  Coxtbt. 


'  jodgment  m  followf  :  Since  In  re  Dillon,  38  W.  B. 
S69,  44  Oh.    D.  76»  it  is  well  established  that  a 
banker's    deposit  receipt   in   a  form    Showing   the 
tenns  of  the   contract   and   being  more   than   an 
acknowledgment   for  the   receipt   of   money,    is   a 
good  subject  for    a   donatio   mortis    cawd.       The 
qusstion  had  not  prerionsly  come  before  a  Oonrt  of 
Appeal  in  Eosland,  although  there  had  been,  as  stated 
by  Cotton,  L.  J.,  in  the  last-mentioned  case,  a  current 
of  decisions  in  courts  of  first  instance  in  England  in 
favour  of  that  view,  and  a  decision  of  the  Court  of 
Appeal  in  Ireland,  CcuMy  v.  Belfast  Banking  Co,^  22 
L.  B.  Ir.   68,    36  W.  B.   Dig.    88,    to    a   similar 
effect.    In  the  present  case  £e  question  arises   in 
reference  to  a  Post  Office   Savings   Bank   deposit 
book,   and,    in   considering    whether    or   not    this 
is  a  good  subject   of   a    donatio  mortis  causd,  the 
tflst  appears  to  be  whether  or  not  the  document, 
besides  aoknowledgiog  the  receipt  of   the   money, 
expresses  the  terms  on  which  it  is  held  and  »howi 
what    the   contract   between   the    parties    is :    see 
Moore  v.  Darion,  4    De  G.  &   Sm.  517,  and    the 
jodgment  of   Cotton,  L.J.,  in  In  re  Dillon,      An 
examination  of  the  savings  bauk  book  in  the  present 
osae  appears  to  me  to  show  a  fulfilment  of  the  test ; 
and,  uthough  every  rule  regulating  the  contract  is 
not  set  out  in  the  book  itself,  all  the  essential  rules 
are.    The  book  is  not  a  mere  receipt.    It  must,  as 
stated  OQ  the  face  of  it,  be  produced  whenever  any 
money  is  deposited  or  withdrawn,  and  it  contains 
the  terms  of  the  contract  as  to  payment  of  interest 
and   withdrawal,  as    well   as    Uie   other   material 
terms  of  the  contract  between  the  depositor  and 
the  Savings  Bank  Department.    Apart  from  authority 
pointing  the  other  way,  I  should  have  considered  it 
impossible  after  comparing  the  terms  of  the  deposit 
receipts  in  the  cases  of  In  re  Dillon  and  Moore  v. 
Barton  with  the  savings  bank  book  to  hold  that  the 
latter  is  not  a  good  subject  for  donatio  mortis  oausd. 
The  case  in   £eland   of   M^OonneU  v.    Murray,    3 
Ir.  B.  Bq.  460  (which  appears  to  be  the  only  reported 
esse  dealing  with  a  savings  bank  book),  was  relied 
upon  as  an  authority  to  the  contrary,  and  since  the 
argument  I  have  referred  also  to  the  case  of  Duck" 
worth  V.   Zee,  [1899]  1  Ir.  B.  406,  in  the  Court  of 
Appeal  in  Ireland.    The  latter  case  dealt  with  the 
gift  of  an  I.O.n.,  and  had  no  reference  to  a  savings 
bank  book,  and,  consequently,  the  actual  decision  in 
M*Qo?ineU  ▼.  Murray  did  not  come  in  question ;  but 
the  general  reasoning  in  M*GonneU  v.  Murray,  in- 
cluding an  expression  of  disagreement  with  a  dictum 
of  Lord  BomiUy's  in  HewiU  v.  Kaye,  16  W.  B.  835, 
L.  B.  6  Bq.  198,  appears  to  have  been  treated  with 
approval  by  some   of   the   judges,    and   the   Lord 
Chancellor  of  Ireland  expressly  states  that  he  sees 
nothing  in  the  case  of  In  re  Dillon  to  shake  the 
authority  of  M*OonneU  v.  Murray*    It  is  necessarjr, 
therefore,  to  consider  carefully  wnat  the  decision  in 
M*Oonnell    ▼•    Murray  actually  was.      It  was  not 
necessary  to  decide  the  point  in  the  view  the  Master 
of  the  BoUa  took  of  the  facts ;  but  it  was,  in  fact, 
dedded  that  the  savlnss  bank  book  in  question  in 
that  case  was  not  capable  of  beinff  given  mortis  causd 
io  as  to  confer  a  right  upon  the  donee  to  the  amount 
of  the  deposit.    The  point  there  arose,  not  as  to  the 
book  of  a  depositor  under  the  Post  Office  Saving 
Bank  Act,    1861  (24  Yict  c  14),  but   as   to   the 
book   of    a    depositor   in   a   private   savings   bank 
governed  by  the  provisions  of  we  Savings  Bank  Act 
of  1863    (26  &   27  "^ct  a  871,  Acts  which  differ 
considerably  in  their  terms.    Tne  only  rules  of  the 
savings   bank  apparently   relied   on   in   M^Qonndl 
V.  Murray  are  those  set  out  at  p.  463  of  the  report, 
and  I  do  not  find  that  it  was  part  of  the  contract,  as 
it  was  in  the  present  case,  that  the  book  must  be 


produced  whenever  any  money  is  deposited  or 
withdrawn,  nor  does  it  appear  that  there  was  any 
stipulation  corresponding  with  that  in  the  Post  Office 
Savings  Bank  book  to  the  effect  that  every  deposit 
must  be  immediately  entered  by  the  postinaster  or 
other  person  receiving  it  in  the  depositor's  book, 
and  thbt  Ihe  postmaster  or  other  person  receiving  the 
deposit  mmt  affix  his  signature  and  the  stamp  of  his 
office  to  each  entry.  lu  M'Oonnell  v,  Murray  the 
Master  of  the  Bolls  says  that  he  does  not  find  in  the 
Savings  Bank  Act  (meaning,  according  to  the  refer- 
ence in  the  report,  the  Act  26  &  27  Vict  c.  87) 
anything  to  distinsiush  a  savings  bank  pass-book 
from  an  ordinary  banker's  pass-book ;  and  he  also 
takes  the  view  that  the  book  did  not  embody  the 
terms  of  the  contract  between  the  depositor  and  the 
bank,  and,  further,  liiat  it  was  merely  evidence  of,  or 
a  voucher  for,  a  debt.  It  appears  to  me  that  the  book  ia 
M^QonneU  v.  Murray  was,  m  the  viesr  taken  of  it  by 
the  court,  of  a  diflisrent  nature  from  that  with  which 
I  have  to  deal.  I  am  quite  unable  to  say  that  the 
Post  Office  Savings  Banx  book  is  not  distinguishable 
from  an  ordinary  banker's  pass-book,  and  I  think  it 
is  clearly  more  than  evidence  of,  or  a  voucher  for,  the 
debt.  I  do  not  see  how  I  can  consistently  with  the 
cases  of  Moore  v.  Darton  and  In  re  Dillon,  do  other- 
wise than  hold  the  book  to  be  capable  of  being  well 
given,  so  as  to  create  a  donatia  mortis  causd. 

Solicitors,  PaUrson,  Candler,  &  8ykes,  for   A,  </• 
Ellis,  Maidstone;  W,  W.  Toung^Son,  &  Ward. 


Chan.  Div. ) 
Farwell,  J. ) 


Nov.  27,  28,  29 ;  Dec  3 ; 
Jan.  18. 


Bom)  V.  Babeow  Hjematttb  Stbel  Co. 

(Limited),  (a.) 

Company  —  Articles  of  association  —  Construction — 
Fre/erence  sTiares—** Net  profits**— Reserve  fundr- 
Discretion  of  directors —  **  Interest**  ^ Depreciation 
fund. 

In  an  acUon  hy  preference  shareholders  in  a  company 
claiming  that  they  were  entitled  by  contract  to  he  paid  a 
preferential  dividend  out  of  the  balance  to  the  credit  of 
t?ie  profit  and  loss  account  in  each  year  before  the  appro- 
priation of  any  part  of  such  balance  to  a  reserve  fund  or 
anycarrying  over, 

neld,  that  such  a  question,  as  well  as  thai  of  a  deprec- 
iation fund,  is  to  be  answered  according  to  the  circum- 
stances of  each  particular  case,  the  nature  of  the  company 
and  the  evidence  of  competent  witnesses. 

In  the  present  case,  special  resolutions  creating  the 
preference' shares  were  to  be  read  as  subject  to  the  pro- 
visions of  the  original  articles  of  association,  and  a  pro- 
vision for  the  payment  of**net  profits  **  towards  arrears  of 
dividend  due  on  such  preference  shares  ufas  not  sufficient 
to  rescind  the  articles  relating  to  declaration  of  dividends 
and  formation  of  reserve  fund. 

Per  Far  well,  J. :  **  Interest  is  compensation  for  delay 
in  payment,  and  is  not  accurately  applied  to  the  share  of 
profile  of  trading,  although  it  may  be  used  as  an  in- 
accurate mode  of  expressing  the  measure  of  the  share  of 
such  profits.** 

"  There  is  no  hard  and  fast  rule  by  which  the  court 
can  determine  what  is  capital  and  what  is  profit,** 

The  court  is  unlikely  to  compel  directors  of  a  company 
to  pay  dividends  when  they  have  expressed  their  opinion 
that  the  state  of  the  accounts  does  not  admit  of  any  such 
payment. 


(a.)  Beported  by  Wabwiok  H.  Drapeb,  Esq., 

Barrister-at-Law. 
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VdLL 


HlGH  COUBT. 


BoiTD  v.  Babbow  Hjehattte  Stebl  Co.  (Ldcited). 


High  Goukt. 


Witness  action,  to  determine  therighti  of  preference 
shareholders. 

The  defendant  company  was  incorporated  in  1864 
with  a  capital  of  £150,000,  divided  into  1,500  shares 
of  £100  each. 

The  objects  for  which  the  company  was  formed  (as 
altered  by  special  resolution  confirmed  by  an  order  of 
the  court,  dated  the  19th  of  June,  1897)  were  {inter 
alia)  the  purchasing,  leasing,  or  otherwise  acquiring 
of  coal  mmes  or  any  other  mines,  mining  ground,  or 
minerals,  and  the  searching  for  and  getting  and 
smelting  and  making  merchantable,  and  selling  and 
dif  posing  of  coal,  ironstone,  and  all  ores,  metals,  and 
metallic  minerals  whatsoever. 

The  capital  of  the  company  had  been  altered  from 
time  to  time  and  now  stood  at  £1,528,275,  divided 
into  150,000  ordinary  shares  of  £7  10s.  each,  377 
eight  per  cent,  preference  shares  of  £75  each,  and 
50,000  six  per  cent,  preference  shares  of  £7  lOs.  each, 
all  of  which  had  been  issued,  and  the  preference  shares 
were  fully  paid. 

The  company  had  issued  five  per  ceiit.  debenture 
stock,  of  which  there  was  £538,530  outstanding  on  the 
31at  of  December,  1900.  The  377  eiffht  per  cent  pre- 
ference shares  of  £75  each  were  createdby  special  resolu- 
tions passed  and  confirmed  at  extraordinary  general 
meetings  of  the  company,  held  respectively  on  the 
7th  of  November  and  the  3rd  of  December,  1872,  by  the 
terms  of  which  such  shares  were  to  bear  interest  at  8 
per  cent,  per  annum  in  perpetuity,  and  the  holders  were 
to  be  entitled  to  attend  the  general  meetings  of  the 
company,  but  not  in  virtue  of  sugIi  shares  to  vote  or 
interfere  in  any  way  in  the  company's  proceedings. 

The  50,000  six  per  cent,  preference  shares  of  £7  lOs. 
each  were  created  by  special  resolutions  passed  and 
confirmed  at  extraordmary  general  meetings  of  the 
company,  held  respectively  on  the  30  th  of  March, 
and  the  15th  of  April,  1876,  by  the  terms  of  which  the 
holders  of  such  snares  were  to  be  entitled  to  a  fixed 
dividend  of  6  per  cent,  per  annum  on  the  amount  paid 
thereon  after  the  payment  of  the  interest  payable  on 
the  mortgage  and  bond  or  debenture  debts  of  the 
company,  and  after  payment  of  a  dividend  of  8  per 
cent,  per  annum  on  the  377  eight  per  cent,  preference 
shares,  **  and  in  case  in  any  year  the  net  profits  of 
the  company  are  not  sufBcient  for  the  payment  in 
fnU  of  the  dividends  on  the  50,000  preference  shures, 
the  net  profits  of  any  subsequent  year  are  (after  pay- 
ment of  the  interest  and  dividends  above  mentioned) 
to  be  applied  in  payment  to  the  holders  of  the  50,000 
preference  shares  of  the  arrears  of  dividend,  and  the 
holders  of  such  shares  are  entitled  to  attend  the 
general  meetings  of  the  company,  but  not  to  vote  or 
interfere  in  any  way  in  the  company's  proceedings." 

The  following  articles  of  association  of  the  com- 
pany were  material  to  the  quesiioni  which  had 
arisen  as  to  the  rights  of  the  preference  shareholders, 
viz. : 

43.  "  Any  capital  raised  by  the  creation  of  new 
shares  shall  be  considered  as  part  of  the  original 
capital,  and  shall  be  subject  to  the  same  provisions 
with  reference  to  the  payment  of  calls,  the  forfeiture 
of  shares  on  non-payment  of  calls,  or  otherwise,  as  if 
it  had  been  part  of  the  original  capital,  except  that  it 
shall  be  lawful  for  the  company  in  general  meeting, 
by  special  resolution  ...  to  direct  that  the  new 
shares  shall  have  such  priority  in  respect  of  dividends 
as  it  shall  deem  expedient." 

95  empowered  the  directors  to  declare  a  dividend 
with  the  consent  of  the  company  in  general  meeting. 

96.  ''No  dividend  shall  be  payable  exept  out 
of  the  profits  ariaing  from  the  business  of  the 
company." 

97.  "  The  directors  may,  before  recommending 
any   dividend,  set  aside  out  of  the  profits  of  the 


company  soch  sum  as  they  think  proper  as  a  reserved 
fond  to  meet  contingencies,  or  for  equalizing  divi- 
dends, or  for  repairing  or  maintaining  the  buldingi 
and  premises  connected  with  the  busiaeis  of  toe 
company." 

106  (10).  *'  The  directors  have  power  to  set  ande 
out  of  the  profits  of  the  company  before  recom- 
mending any  dividend  such  sums  as  they  think 
proper  as  a  reserve  fund  to  meet  contingencies  or 
for  equalizing  dividends  or  for  repairing,  renewing, 
improving,  and  maintaining  any  of  the  property  of 
the  company,  and  for  other  purposes  as  the  direoton 
shall  in  their  discretion  think  conducive  to  tiie 
interests  of  the  company,  and  to  invest  the  several 
sums  so  set  aeide  upon  such  investments  m  tiiey 
may  think  fit,  and  from  time  to  time  deal  with  and 
vary  such  investments  and  dispose  of  all  or  any 
part  thereof  for  the  benefit  of  the  company,  and  to 
divide  that  reserve  fund  into  such  roeoal  f onds  as 
they  may  think  fit,  and  to  employ  the  reserve  fund 
or  any  part  thereof  in  the  busmess  of  the  company, 
and  that  without  being  bound  to  keep  the  same 
separate  from  the  otiier  assets." 

112.  '<  Subject  to  the  earlier  provisions,  tbe  pioftU 
of  the  company  shall  be  divisible  among  the 
members  holding  ordinary  shares  in  proportion  to 
the  numbeor  of  ordinary  shares  held  by  them 
respectively." 

113.  "  The  directors  may,  with  the  sanction  of  the 
company  in  general  meeting,  declare  a  dividend  to  be 
paid  to  the  members  according  to  their  rights  and 
interest  in  the  profits." 

114.  <'  No  larger  dividend  shall  be  declared  than  ii 
recommended  by  the  directors,  but  the^  company  in 
general  meeting  may  declare  a  smaller  dividend." 

115.  «  No  dividend  shall  be  payable  except  out  of 
the  profits  of  tiie  company." 

116.  *<The  declaration  of  the  directors  as  to  the 
amount  of  the  profits  of  the  company  shall  be 
conclusive." 

THe  plaintiffii  were  holders  of  25  of  the  dght  per 
cent,  preference  shares  and  of  640  of  the  six  pec  cent 
preference  shares.  They  claimed  a  declaration  tint 
by  the  terms  upon  which  the  preference  shares  wen 
subscribed  and  issued  and  under  the  provisions  of  the 
articles  of  association  the  amount  standing  to  the 
credit  of  the  prcdit  and  loss  account  of  the  compa^ 
as  on  the  31st  of  December,  1900,  ought  to  be  applied 
in  payment  to  the  holders  of  the  dght  per  oeoi 
prerorence  shares  of  interest  tiiereon  as  from  the  Slit 
of  December,  1898,  and  subject  thereto,  in  payment 
to  the  holders  of  the  six  per  cent,  preference  Bherei  of 
an  accumulative  dividend  thereon  as  from  the  Slit  ot 
of  December,  1896,  and  that  the  company  might  be 
ordered  to  apply  the  said  profits,  or  a  competent  pert 
thereof,  in  occordanoe  with  such  declaration. 

The  facts  as  to  the  profits  and  losses  of  the  company 
and  the  action  of  the  directors  will  be  found  in  the 
judgment  below. 

No  evidence  was  given  on  behalf  of  the  plaintifh 
but  Sir  David  Dale,  a  dbector,  and  aooocmtants  and 
engineers  were  called  on  behalf  of  the  company. 

a  E.  E.  JenkiM,  K.C.,  and  A.  B.  Kirhy,  *or  tte 
plaintiffs.— We  are  entitied  to  the  dividends  on  ittf 
eight  per  cent,  preference  shares  for  the  years  1896  and 
1899,  and  for  those  on  the  six  per  cent,  preferenos 
shares  for  1897,  1898,  1899,  and  1900.  TheactioD 
taken  by  the  directors  was  ultra  vire$  ;  Dovey  v.  Corjft 
ante,  p.  65,  [1901]  A.  C.  477;  Fieher  v.  Bladu  and  WhiU 
Puhliehing  Co.,  49  W,  R  310,  [1901]  1  Oh.  174;  Lmj- 
NeuchaUH  Asphalte  Co,  37  W.  E.  321,  41  Oh.  D.  1; 

t  Bolton  V.  Natal  Land  and  Colonization  Co.,  [1892]  2  Ob. 
124,  40  W.  B.  Dig.  37 ;  Lubbock  v.  BHtish  Bank  J 
South  America,  41  W.  R.   103,  [1892]  2  Oh.  198; 
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Vemer  ▼.  OenenU  and  Commercial  Investment  Truat^ 
38  Solicitors'  Jottbnal,  384,  [1894]  2  Gb.  239; 
Wilmery.  McNamara  &  Co.,  43  W.  B.  519,  [189d]  2 
CL  245 ;  /n  re  The  National  Batik  of  Wales,  48  W.  fi. 
99,  [1899]  2  Oh.  629. 

J,  0,  Butcher,  K.C,  and  F.  Cosset,  for  the  company. 
—On  the  true  oonBtniction  of  the  artioles  of  assooia- 
tion  the  diieotors  have  a  disoretion  to  set  aside  a 
resent  or  to  carryforward  some  credit,  and  there  is 
nothing  illegal  in  saoh  a  contract      Assuming  its 
legality,     "net    profits,"    if    indeed     the     words 
are  so  clear   as   to   force  their   meaning   on   the 
oonrt,  means  *'net  divisible  profits,"   as  in  Lee  v. 
NeuduM    AsphcUte    Co*      The   contention    of    the 
plaintifis     inToives    that    the     company     deprives 
itself  of  a  most  important  power  of  management 
which  is  nsoally  found  in  companies,  for  where  a 
profit  has  been  earned  it  may  be  vital  to  the  com- 
pany's fatnre  existence  and  power  of  competing  that 
it  ahoold  be  employed  in  adopting  some  new  im- 
provement.     [In  rs  Severn,  dkc,  Bailway  Co,,  44  W.  B. 
847,  [1896]  1  Ch,  559;  In  re  Sharp,  In  re  Bennett,  40 
W.B.  241,  [1892]  1  Oh.  154;  and  Coltness  Iron  Co, 
V.  Black,  29  W.  B.  717,  6  App.  Oas.  315,  relied  on ; 
and  ImTperial    Hydropathic   Eotel    Co,,  Blackpool  v. 
Hampson^  31  W.  B.  330,  23  Oh.  D.  1,  and  Bank  of 
Sindu8t(m,   China,  and  Japan  v.  Alison,   19  W.  B. 
505,  L.  B.  6  0.  P.  222,  distinguiahed.]     It  is  the 
Ksolations    creating   the    preference    shares   which 
would  be  ultra  vires,  if  they  are  to  bear  the  con- 
itniction  pat  upon  them  by  the  plaintiffii. 

C.  E,  E.  Jenkins,  K*C,,  in  reply. 

Cur.  adv.  vM* 

Fabwell,  J. — The  defendant  company  was  incor- 
porated in  the  year  1864  with  a  capital  of  £150,000, 
whidi  has  ainoe  been  firit  increased  and  subsequently 
reduced  and  now  stands  at  £1,528,275,  divided  into 
150,000  ordinary  shares  of  £7  10s.  each,  377  eight  per 
cent,  preference  shares  of  £75  each,  and  50,000  pre- 
feienoe  diares  of  £7  10s.  each.     The  plainti£b  are 
holders  of  some  of  each  of  these  dlaases  of  preference 
shares,  and  they  claim  on  behalf  of  themselves,  and 
all  other  holders  of  preference  shares,  to  be  paid  the 
dividends  and  arrears  of  dividends  on  their  shares 
out  of  the  profits  which  they  allege  that  the  company 
has  made  in  the  years  1898,  1899,  and  1900.    No 
dividend  has  been  paid  on  the  8  per  cent,  preference 
shares  since  1898,  or  on  the  6  per  cent,  preference 
shares  since  1896.    The  preference  shareholders  have 
no  vote  in  respect  of  these  shares.    The  profit  and 
loss  account  for  1898  shows  a  balance  described  as 
''netprofitafor  the  year  1898"  of  £65,803  78.  3d., 
and  of  this  £20,000  was  carried  to  reserve  account, 
makiDff  it  £40,000,  and  £10,418    10s.    was   carried 
forwara.      The  profit  and  loss  account  for  the  year 
1899  shows  m  baianoe  described  as  ''  net  profit  for  the 
year  1899  '*  of  £89,018  17s.  6d.,  and  this  was  carried 
forward  pending  the  decision  of  the  court  on  an 
application  for  the  reduction  of  the   capital  of  the 
company  to  which  I  will  refer  presently.     The  profit 
and  loss  aooonnt  for  the  year  1900  shows  a  baianoe 
of  £157, 605  12s.  lid.  which  is  provisionaUy  brought 
forward.    The  report  for  the  year  1898  contains  the 
following  statement :    *'  The  shareholders  are  aware, 
both  from  the  baianoe  sheets  themselves  and  the  audi- 
tors'certificates  which  have  accompanied  them,  that  for 
some  years  past  no  depreciation  has  been  written  off  the 
amounts  at  debit  of  land,  buildings,  works,  fixed 
plant,  and  mining  leases.    The  directors  have  carefully 
considered  the  matter,  and,  having  regard  to  the  fact 
that  many  of  these  assets  are  more  or  less  of  a  wasting 
charaoteTy   they  are  of  opmion  that  the   time  has 
arrived  when  a  careful  revision  of  theu:  value  should 


be  made.    It  is,  however,  a  subject  which  in  all  its 
bearings  requires  most  mature  consideration,  and  the 
deliberations  of   the   directors   are   not  sufficiently 
advanced  at  the  present  time  for  them  to  submit  any 
recommendation  to  tiie  shareholders."    Accordingly, 
in  the  year  1899  special  resolutions  were  passed  for 
the  reduction  of  the  capital  of  the  company.    Tlie 
petition  for  the  confirmauon  of  these  reeolutions  came 
before  the  court  in  August,  1900,  and  was  opposed  by 
some  of  the  preference  shareholders,  and  the  petition 
was  dismissed  by  Oozens-Hardy,  J.,  and  his  order 
was  confirmed  by  the  Oourt  of  Appeal :  In  re  Barrow 
Hamatite  Steel  Co,  {Limited).  [1900]  2  Oh.  846, 49  W.  B. 
Dig.  24 ;  on  appeal,  anU,  p.  71,  [1901]  2  Oh.  746.  Some, 
but  not  all,  of  the  present  plaintiffiB  appeared  and 
opposed  this  petition  and  the  petition  was  dismissed  on 
tne  sround  that  the  alleged  loss  had  not  been  proved 
to  the  satisfaction  of  the  court,  and  also  by  Oozens- 
Hsrdy,  J.,  on  the  ground  that  the  amount  standing  to 
the  credit  of  the  reserve  fund  and  the  £89,018  17f .  6d. 
profit  for  the  jear  1899  were  applicable  to  make 
good  loss  of  capital  so  far  as  they  would  extend. 
The  plaintiffs  in  the  present  action  are  now  claiming 
that  these  sums  and  the  balance  to  the  credit  of 
profit  and  loss  account  in  1900  are  not  so  applicable, 
but  belong  to  tiiem  by  contract,  and  it  is  argued 
on  behalf   of    the   defendants   that  Oozens-Hiurdy, 
J.'s,    order    creates    an    estoppel,    and    this    may 
possibly  be  correct  so  far  as   regards  any  of   the 
plaintiffs  who  appeared  and  opposed   the  petition. 
But  tills  is  not  pleaded,    and  as   there  are  other 
plaintiffs  who  dianot  appear  on  the  petition,  and 
who  could  sue  on  behalf  of  themselves  and  all  other 
preferenee   shareholders  who    did   not   oppose   the 
petition,  I  do  not  think  it  necessar7  to  express  any 
conclusive  opinion  on  this  point,    lior  can  I  regard 
Oozens-Hardy,  J.'s,  decision  as  a  precedent  disposing 
of  this  case,  for  the  points  argued  before  me  were 
not  before  him,  and  that  by  no  fault  of  the  plaintiffs, 
because  the  contentions  that  they  now  raise  coold 
not  have  been  put  forward  by  them  in  support  of 
their  opposition  to  the  petition,  but  were  adverse  to 
such  opposition,  and  snould,  if  urged  at  all,  have 
been  urged  by  the  company. 

The  contention  of  the  plaintiffs  in  this  action  is  that 
they  are  entitied  by  contract  to  be  paid  a  preferential 
dividend  out  of  the  baluice  to  the  credit  of  the  profit 
and  loss  account  in  each  year,  and  that  the  company 
cannot  appropriate  any  part  of  such  baianoe  to  reserve 
or  carry  over  one  shilling  until  they  have  been  paid  in 
foil.  There  is  no  suggestion  of  want  of  bona  fides 
on  the  part  of  the  directors  or  of  the  company.  The 
defendimts  contend  that  this  is  not  the  true  con- 
struction of  the  spedal  resolutions  creating  the 
preference  shares,  and  that,  if  it  is,  the  balance  to 
the  credit  of  profit  and  loss  for  any  year  is  not 
necessarily  su&  profits  of  the  company  as  are 
properly  applicable  to  dividend,  but  that  if  the 
court  is  satisfied  by  the  evidence  that  there  have  been 
ascertained  losses  and  depreciations  of  capital  assets 
exceeding  the  amount  of  the  balances,  these  losses 
must  be  made  good  before  any  dividend  can  be  paid. 
The  first  point  depends  on  the  construction  of  the 
original  articles  and  tiie  special  resolutions  creating 
the  preference  shsx es,  for  it  is  not  contended  that  if 
the  preference  shareholders  have  such  contractual 
rights  as  they  daim,  the  company  can  by  subsequent 
special  resolutions  deprive  them  of  each  rights  or  of 
any  part  thereof.  Article  43  provides  as  follows: 
«Any  capital  raised  by  the  creation  of  new  shares 
shall  be  considered  as  part  of  the  original  capital  and 
shall  be  subject  to  the  same  provisions  with  reference 
to  the  payment  of  calls,  the  forfeiture  of  shares  on 
non-payment  of  calls  or  otherwise,  as  if  it  had  been 
part  of  the  originid  capital,  except  that  it  shall  be 
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lawful  for  the  company  in  general  meeting,  by  spedal 
resolntion  as  aforesaid,  to  direct  that  the  new  uiaree 
shall  have  snch  priority  in  respect  of  dividends  as  it 
shall  deem  expeoieDt."     This  article,  in  my  opinion, 
provides  that  all  new  shares  shall  be  subject  in  all 
respects  to  all  the  provisions  of  the  articles,  except 
only  that  dividends  payable  on  new  shares  may  rank  in 
priority   to,   instead  of  pari  ixuau  with,   ordinary 
shares.      For  this  purpose  it  is  necessary  only  to 
introduce  modifying  words  in  article  95,  and  then  the 
whole /(uctcu^tw  of  clauses  relating  to  dividends  (95  to 
101)  apply.    It  is  argued  tbat  the  provisions  as  to  the 
declaration  of  a  dividend  do  not  apply  to  sh  ares  on  which 
a  fixed  preferential  dividend  is  payable.   In  my  opinion 
this  IS  not  so.     The  necessity  for  the  declaration  of  a 
dividend  as  a  condition  precedent  to  an  action  to 
recover  is  stated   in  general  terms  in   Liodley  on 
Companies    (5th    ed.,    p.    437),    and,     where    the 
reserve  fund  article  applies,  it  is  obvious  that  such  a 
declaration  ia  essentliJ,  for  the  shareholder  has  no 
right  to  any  payment  until  the  corporate  body  has 
determined  that  the  money    can  properly  be  paid 
away.    It  is   ursed  that  this  puts  the  preference 
shareholders  at  uie  mercy  of  the  company,  but  the 
preference  shareholders  came  in  on  these  terms  and 
this  argument  does  not  carry  much   weight  in  an 
action  such  as  this  where  bona  fides  is  conoeaed.     The 
oppoaite   conclusion   might    enable    iiie    prefercLoe 
shareholders  to  ruin  the  company,  and  would  cer- 
tainly lead  to  great  inconvenience  in  enabling  them  to 
compel  the  payment  out  of  the  last  penny  without 
canning  forward  any  balance.    Granted  that  it  is  a 
hardship  to  go  wiuiout  dividends  for  a  time,  this 
hardship  presses  more  heavily  on  the  ordinary  share- 
holders who  have  to  wait  until  the  preference  share- 
holders have  received  all  arrears  before  they  can  get 
anything.    It  was  urged  that  article  97  providing  for 
the  reserve  fund  cannot  apply  to  preference  shares, 
because  one  of  its  objects  is  to  equal&e  dividends,  but 
I  cannot  see  that  the  mention  of  one  object  which  is 
not    applicable  is  any  reason    for  exdnding  those 
objects  which  are  applicable,  and  which  are  really  for 
the  benefit  of  all  the  shareholders.    On  tiie  articles 
as   they   stand,    I   have    no  doubt  that  the  true 
construction  is  that  which  I  have  stated. 

But  it  is  contended  that  the  special  resolutions  have 

created  larger  rights,    and  it  was,  in  my  opinion, 

competent  to  the  company   by  such   resolution  to 

alter   article  43.      Now  the  8  per  cent,  preference 

shares  are  created  by  resolutions  of  1872  in  theae 

terms :  **  (1)   This  company  will  agree  to  purchase 

from  the  Barrow  Boiling  Mills  Co.  (Limited)  the  two 

furnaces  erected   by  that  company,   and  the   land 

purchased  by  them,  and  any  otJier  property  of  which 

the  BoUinjg  Mills  Co.  may  be  possessed.     (2)  The 

consideration  for  the  purchase  shall  be  the  sum  of 

£37,700  in  preference  shares  of  this  company,  bearing 

interest  at  8  per  cent,  per  annum  from  the  1st  of 

January  last,  such  preference  shares  to  be  issued  to 

the  present  sharehdders  in  the  Boiling  Mills  Co.  in 

proportion  to  their  holdings.    (3)  The  directors  are 

auuiorized  to  issue  preference  shares  to  the  amount  of 

£37,700,  bearing  interest  of  8  per  cent,  per  annum  in 

perpetuity,  for  the  purpose  of  carrying  out  the  about 

arrangement.   (4)  The  nolders  of  the  above-mentioned 

preference  shares  shall   be   entitled  to   attend   the 

general  meetings  of  this  company,  but  they  shall  not 
^  e  entitled  in  virtue  of  such  snares  to  vote,  or  to 
interfere  in  any  way  in  the  company's  proc€>ediogs» 
nor  shall  they,  in  virtue  of  such  shares,  be  eligible 
as  directors  of  the  company."  In  my  opinion  Siere 
is  nothiog  whatever  in  this  to  alter  any  of  the 
articles  as  I  have  construed  them.  Stress  has  been 
laid  on  the  word  ''interest";  but  in  my  opinion 
that  word  has  slipped  in  per  incuriam,  and  should 


be  read  as  ''dividend,"  as  indeed  ia  done  whea 
this  resolution  is  referred  to  in  the  special  resolutioa 
of  1876,  to  which  I  shall  have  to  refer  presently. 
Interest  is  not  an  apt  word  to  express  the  return  to 
whidi  a  shareholder  is  entitled  in  respect  of  shares 
paid  up  in  due  course  and  not  b^  way  of  advance, 
biterest  is  compensation  for  delay  in  payment  and  ia 
not  accurately  applied  to  the  share  of  profits  of 
trading,  although  it  may  be  used  as  an  inaccorate 
mode  of  expressing  the  measure  of  the  share  of  such 
profitf.  It  is  impossible,  iu  my  opinion,  to  give  to 
the  word  used  as  it  is  in  this  case  so  pregnant  a 
meaning  as  the  plaintifiEs  derive,  rcMung  it  as 
equivalent  to  an  alteration  of  the  articles  and  au 
oreating  a  right  overriding  the  valuable  and  possibly 
essential  article  providing  for  reserve  funds. 

The  6  per  cent,  prerarence  shares  present  moire 
difficulty.  They  were  created  by  resolutions  of  1876  as 
follows :  "  (1)  The  capital  of  the  company  shall  be  and 
is  hereby  increased  by  the  addition  thereto  •!  60,000 
preference  shares  of  £10  each,  entttliog  the  holder  to 
a  fixed  dividend  at  the  rate  of  £6  per  centum  per  aniram 
on  the  amount  for  the  time  being  paid  up  in  respeoi 
of  such  shares.  (3)  The  holders  of  the  said  new 
preference  shares  shall  be  entitled  to  a  dividend 
thereon  only  after  payment  of  the  interest  from  time 
to  time  payable  m  respect  of  the  mortgage  amd 
bond  or  deoenture  debts  of  the  company,  and  after 
payment  of  a  dividend  at  the  rate  of  £8  per  centum 
per  annum  on  the  preference  shares  of  the  company, 
amounting  to  £37,700,  created  by  special  zeaola- 
tioos  passed  and  confirmed  at  extnordinary  general 
meetings  of  the  company  in  the  year  1872 ;  and  in 
case  in  any  year  the  net  profits  of  the  company  shall 
not  be  simcrent  for  the  payment  in  full  of  the 
dividends  on  such  new  preference  shares,  the  net 
profits  of  any  subaequent  year  shall  Rafter  payment 
thereout  of  mterest  on  the  mortsage  bond  or  deben- 
ture debts  of  the  company,  ana  of  dividenda  of  the 
said  £8  per  cent,  preference  shares)  be  applied  in 
payment  to  t^e  holders  of  the  said  new  prefeamoe 
shares  of  the  amount  by  which  the  dividenda  of  any 

Previous  year  or  years  may  have  fallen  short  of  the 
xed  rate  of  £6  per  cent."  The  third  resolntion  is 
not  very  happily  worded,  but  I  have  come  to  the 
conclusion  t^t  this  and  the  first  resolution  read 
together  are  merely  a  verbose  statement  of  a  bargain 
that  the  holders  of  the  6  per  cent,  shares  are  to  have 
a  fixed  6  per  cent,  cumulative  preferential  dividend, 
subject  to  the  rights  of  the  deb^ture-holders  amd  the 
8  per  cent,  preference  ahareholders.  I  think  that  the 
words  "  omy  after  payment,  &a,"  in  No.  (3)  are 
reatrictive  words,  equivalent  to  "subject  to," 
and  do  not  create  new  rights  by  rescinding  tiie 
articles  relating  to  dedaration  of  dividends, 
creation  of  reserve  fund,  and  the  like.  The 
only  difficidty  t^at  I  have  felt  has  been  created  by 
the  latter  part  of  No.  (3),  beginning  ''the  net 
profits  of  any  such  year,"  I  feel  the  difficulty  of 
limitiDg  the  generality  of  the  term  "net  profits," 
but,  on  the  other  hand,  it  Is  only  the  arrears  to 
wMch  this  provision  applies,  and  it  would  be  strange 
that  the  preference  shareholders  shoidd  have  to 
allow  a  reserve  fund  to  be  formed  so  far  as  their 
current  year's  dividend  was  concerned,  but  ahoiild 
be  entitled  to  sweep  up  everything  in  respect  of 
past  arrears.  I  have  come  to  the  conclusion  that 
the  use  of  the  words  "net  profits"  is  notsuffident 
to  rescind  the  articles  to  which  I  have  referred,  but 
that  the  resolution  must  be  read  as  subject  to  the 
provisions  of  those  articles.  For  the  reasona  that  I 
have  stated  the  plaintifEa'  case  fails. 

But  another  point  has  been  taken  by  the  defendaBts, 
and,  as  evidence  has  been  adduced  and  oonsidflnhle 
argument  has  been  addressed  to  it,  I  feel  bound  to 


76Lh. 


Lltanli8,l«tt.] 


THE  WEEKLY  REPORTER. 


29d 


High  Ooxtrt. 


BoHD  V.  Babbow  Hematite  8tbbl  Go.  (Limitbd}. 


High  Coxtbt. 


the  oonoliiiion  sfc  which  I  have  arrived  with  respeot  to 
it.    The  conatraotioa  ia  that,  even  if  the  plaiatiffii 
weze  right  in  their  ooiutniotioo  of  the  articles,  the 
company  could  not  legally  pay  them  the  dividends 
that    they   daam    heMose    there    are    no    profits 
properly  so  called  ont  of  which  they  can  be  naid, 
and  ^that  any  saoh  paymeat,  i(  made,   wonld  be 
made  ont  of  the  capitu.    It  has  been  proved  to  my 
satisfaction  (and  indeed  Mr.  Jenkins  very  properly 
admitted    that    be    could    not    dispute    that    the 
result  of  the  evidence  was)   that  the  company  has 
■ostalned  an  actual  ascertahied   and  reab'z^   loss 
of  capital  to  an  amount  exceeding  £200,000,  and 
has  also  lost  capital  by  estimate  and  valuation  to 
«Q  amount  exceeding  £50,000.    The  various  sums 
claimed  by  the  plaintifEis  as  available  to  pay  their 
dividends  amount  to  about  £240,000.    If,  tiierefore, 
these  ascertained  and  estimated  losses  have  to  be 
made  good  before  any  dividend  can  properly  be  paid, 
there  are  obviously  no  funds  out  of  which  to  pay 
dividends.    The  defendants  allege  and  the  plaintiffs 
deny  that  the  company  are  bound  to  make  good  these 
losses  before  paying  any  dividend.    The  question  is 
one  of  very  considerable  difficulty  on  the  authorities, 
but  the  result  of  these  authorities  is,  in  my  opinion, 
that  there  is  no  hard  and  fast  rule  by  which  the  court 
can  determine  wliat  is  capital  and  wlmt  is  profit. 
**  Tha  mode  and  manner  in  which  a  business  is  carried 
on  and  what  is  usual  or  the  reverse  may  have  a  con- 
siderable influence  in  determining  the  question  what 
may  be  treated  as  profits  and  what  as  capital " : 
per  the  Lord  Chancellor  in  Dovey  v.  Cory,  [1901]  A.  0. 
at  p.  486.    '*  It  may  be  safely  said  that  what  losses  can 
be  properly  charged  to  capital  and  what  to  income  is  a 
matter  for  business  men  to  determine,  and  it  is  often  a 
matter  on  which  the  opinion  of  honest  and  competent 
men  wiU  differ.    There  is  no  hard  and  fast  legid  rule 
on  the  subject "  :  per  Lindley,  LJ.,  in  In  re  National 
Bank  of  Wales,  [1899]  2  Gh.  at  p.  670.    It  is,  however, 
neoeisary  to  bear  in  mind  that  the  two  propositions — 
(1)  that  dividends  must  not  be  paid  out  of  capital, 
and  (2)  that  dividends  may  ozuy  be   paid   out  of 
profits — are  not  identical,  but  diverse.    The  first  is 
the    requirement  of   the  statutes,    and   cannot   be 
dispensed   with;    the  latter  is   in  Table  A  in  the 
artioles  of  the  particular  company,  and  is  one  of  the 
regulations  of  the  company  which  has  to  be  construed. 
A  company  which  has  a  balance  to  the  credit  of  its 
profit  and   loss  account  is  not  bound  at   once  to 
apply   that   sum    in    miking   good   au    estimated 
dendenoy  in  value  of  its  capital  assets.    It  may  carry 
it  to  a  suspense  account  or  to  reserve,  and  if  the  assets 
sabeequentlv  increase  in  value  the  amount  neither  has 
been  nor  will  be  part  of  the  capital.    If,  therefore,  a 
part  of  such  balance  is  used  in  paying  dividends, 
aaoh  dividend  it  not  paid  out  of  capital,  because  the 
aum    has  never   become  capital,  luthough   it   still 
remains  a  question  whether  it  has  been  paid  out  of 
profits  or  not.    It  has  been  pointed  out  lyy  Lindley, 
Ij.J.,  in  Lee  v.  NeucluM  AepTudte  Co,,  that  there  is 
nothing  in  the  statutes  requiring  a  company  to  keep 
up  the  value  of  its  capital  assets  to  the  level  of  its 
nominal  capital.    The  requirement  is  merely  negative, 
that  dividends  shall  not  be  paid  out  of  capital,  and 
the  balance  to  the  credit  of  profit  and  loss  account  does 
not  automatically  become  part  of  the  capital  assets 
because  the  value  of  the  actual  capitaJ  assets  has 
depreciated  to  an  amount  equal  to  or  exceeding  such 
iMdanoe. 

The  real  question  for  determination,  therefore, 
§m  whether  there  are  profits  available  for  distribu- 
tion, and  this  is  to  be  answered  according  to  the 
csrciunstanoes  of  each  particular  case,  the  nature  of 
tie  oompany,  and  the  evidence  of  competent  wit- 
There  is  no  single  definition  ox  the  word 


''profits  "  which  will  fit  all  cases.  Take  for  instance 
Professor  MardiaU's  definition  (Bconomics,  ed.  of 
1883,  p.  142) :  "  The  excess  of  the  receipts  from  the 
business  during  the  year  over  the  outlay  for  the 
business,  the  difference  betvreen  the  value  of  the  stock 
and  plant  at  the  end  and  at  the  bf  ginning  of  the 
year  being   taken  as  part   of   the   receipts   or   as 

Eart    of    the     outlay    according     as    there     has 
een  an  increase   or   decrease  ox   value.''      I   am 
precluded   from   adopting  this   in   its  entirety  by 
authorities  which  are  binding  on  me,  because  in  the 
definition  "  stock  and  plant "  obviously  include  both 
fixed  and  circulating  capital  as  defined  at  p.  134  of  the 
same  treatise.   See,  for  instance,  Lord  Lindley 's  judg- 
ment in  Vemer  v  Oeneral  and  Commercial  Investment 
Trust,  where  he  sajs  :  ''Perhaps  the  shortest  way  of 
expressing  the  distinction  which  I  am  endeavouring 
to  explain  is  to  say  thtt  fixed  capital  may  be  sunk 
and  lost  and  yet  (hat  the  excess  of  current  receipts 
over  current  payments  may  be  divided,  hut  that 
fioating  or  circulating  capital  must  be  kept  up.*'    I 
do  not  understand  bis  lordship  to  be  laying  down  a 
genersl  and  universal  rule  that  in  every  company 
fixed  capital  may  be  sunk  and  lost,  but  that  there 
are  companies  in  which  that  may  be  the  case.    All 
the  authorities,  however,  agree,  I  think,  that  circulat- 
ing capital  must  be  kept  up.    Now  in  the  present 
case  the  £200,000  realize!!  loss  arises  by  the  surrender 
of  the  leases  of  certain  mines,  by  the  pidling  down  of 
certain  furnaces,  and  on  the  sale  of  certain  cottages. 
The  company  is  a  smelting  company  on  a  very  large 
scale,  and  for  the  convenience  of  its  works  and  by 
way   of  economy  they  acquired  the  leases  of  the 
surrendered  mines  in  order  to  supply  themselves  with 
their  own  ore  instead  of  buying  it  as  required.    The 
ore   was  used  exclusively  for  the  purposes  of  the 
company's  worl^.    The    mines  were   drowned   out 
and  the  cost  of  pumping  them  out    was  prohibi- 
tive.     The    company    therefore    surrendered    the 
leases,   pulled  down  the  blast  furnaces,   and  sold 
the  cottages  connected  therewith.  Now  the  evidence 
before    me    is    all    on    one    side.    The    plaintiffs 
called  none,  and  Sir  David  Dale  and  the  defendants' 
o  her  witnesses  all  agree  that  in  a  company  of  this 
nature  these  items  ought  to  come  into  the  account 
before  any  profit  can  be  said  to  be  earned,  and  my  own 
opinion  coincides  with  theirs,  inasmuch  ai  I  think  that 
the  money  invested  in  those  items  is  properly  regarded 
in  this  company  as  circulating  capitaL     Suppose  the 
company  Im.  bought  enormous  stocks  of  ore  sufficient 
to  last  for  ten  years,  it  could  hardly  be  said  that  the 
true  value  of  so  much  of  this  as  remained  from  time 
to  time  ought  not  to  be  brought  into  the  balance- 
sheet,  and  I  can  see  no  difference  for  the  purpose  of  the 
accotmt  between  ore  in  situ  and  ore  so  bought  in 
advance.    The  blast  furnaces  and  cottages  are  mere 
accessories  to  the  ore,  and  resemble  a  buUding  for 
burning  the   stores    bought    in    advance    already 
mentioned.  There  is  more  difficulty  about  the  remain- 
ing £50,000.     I  think  that  the  onus  is  on  the  plaintis 
to  show  ^t  it  is  fixed  capital  and  that  in  a  company 
of  this  nature  such  fixed  capital  may  be  'Sunk  or 
lost.    They  have  not  done  this,  and  the  evidence,  so 
far  as  it  ^oes,  is  the  other  way.    But  this  is  not  an 
actual  loss,  but  depredation  by  estimate.     The  plain- 
tiffs really  relied  on  Lee  v.  NeucJiatel  Asphalte  Co,  as  an 
autiiority  for  this  proposition  as  a  universal  negative 
— ^viz.,  "  that  no  company  owning  wasting  property 
need  ever   create   a   depreciation    fund."      In   my 
opinion  that  is  not  the  true  result  of  the  decision. 
It  must   be   remembered   tiiat  in   that  case  there 
had  been  no  loss  of  assets.     The  company's  assets 
were    larger    than     at    its     formation,    and    the 
court  decided   nothing   more   than   the   particular 
proposition    that    some     companies    with   wasting 
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assets  need  have  no  depredatija  iiind.  For 
instanoe,  I  oannot  tliink  that  it  would  be  right  for  the 
defendant  oompany  to  purchase  out  of  oapital  the  last 
two  or  three  years  of  a  Taloable  patent  and  distribute 
the  whole  of  the  receipts  in  respect  thereof  as  profits 
without  replacing  the  capital  expended  in  purchase. 
It  is  for  the  court  to  determine  in  each  case  on 
evidence  whether  the  particular  companjr  ought,  or 
ought  not,  to  have  such  a  fund.  There  is  no  doubt 
as  to  the  opinion  of  the  witnesses  in  iJiis  case,  and, 
further,  the  opinion  of  the  directors  cannot  be 
altogether  disregarded.  The  courts  have,  no  doubt, 
in  map^r  cases,  overruled  directors  who  proposed  to 
pay  dividends,  but  I  am  not  aware  of  any  case  in 
which  the  court  has  comjpelled  them  to  pay  whentiiey 
have  expressed  their  opmion  that  the  state  of  the 
accounts  do  not  admit  of  any  such  payment*  In  a 
matter  defending  on  evidence  and  exp^  opinion  it 
would  be  a  very  strong  measure  for  the  court  to  over- 
ride the  directors  in  such  a  maimer.  I  have  made  no 
distinction  between  the  realized  loss  and  the  estimated 
loss,  because  the  witnesses  declined  to  recognize  any 
any  such  distinction,  and  also  because  the  decided 
cases  deal  only  with  the  distinction  between  floating 
and  fixed  capital,  and  do  not  distinguish  between 
realized  and  estimated  loss,  and  it  would  serve  no 
useful  purpose  for  me  to  express  auy  opinion  on  the 
subject.  The  result  is  that  the  action  fails,  and 
must  be  dismissed  with  costs. 

Solicitors,  F.  Walker  d  PettiU ;  Currey,  Holland,  & 
Ourrey. 


Jenkins,   K,C,,    and    Howard     Wright^    for    the 
liquidator. 


Chan.  Div.  \  u  k  iq 

Buckley,  J.  )  ^«***-  ^^• 

In  re  The  Soum-'WESTBBir  of  Venezuela 

Sailway  Co.  (a.} 

Company  —  Winding  up  —  Proof  in  winding  up  — 
Directors — Bemun*  ration  as  receiver 8  and  managers — 
Bemuneration  as  directors, 

TvH>  directors  of  a  company  who  had  hten  appointed 
hy  tJie  court  receivers  and  managers  for  the  debenture^ 
holders  were  allowed  to  prove  in  a  voluntary  tvinding-up 
for  their  remuneration  as  directtjTS  during  the  period  for 
which  they  had  acted  and  been  paid  as  such  receivers  and 
managers. 

On  the  20th  of  September,  1899,  Messrs.  Comfort 
and  Allen,  two  of  the  directors  of  the  above  oompany, 
were  appointed  by  the  court  receivers  and  managers 
of  the  company's  railway  in  a  debenture-holers' 
action,  and  were  paid  salaries  in  that  capacity. 

On  the  19th  of  April,  1901,  the  company  passed  a 
resolution  for  voluntaiy  liquidation  with  a  view  to 
reconstruction. 

Article  90  of  the  company's  articles  provided 
that  the  remuneration  of  the  directors  should  be  at 
the  rate  of  £1,000  a  year,  and  in  fact  the  ft>ii^irrnftt^ 
had  always  received  £300,  and  the  other  directors 
£175  each,  annually,  and  these  sums  had  been  paid  by 
monthly  instalments* 

This  was  a  summons  on  behalf  of  four  directors 
who  claimed  arrears  of  remuneration  fromHhe  30th 
of  June,  1898,  to  the  19th  of  April,  1901 ;  the 
argument  was  confined  to  the  right  of  Messrs. 
Comfort  and  Allen  to  be  paid  their  remuneration  as 
directors  while  acting  as  receivers  and  managers  in 
the  debenture-holders'  action. 

DanckwertSf  K.O.,  and  Martelli,  for  the  four 
directors. 

(a.)  Reported  by  L.  W.  Btbne,  Esq.,  Barrister-at- 

Law. 


BxTGKLET,  J.— The  directors  are  entitled  to 
remtmeration  for  carrying  on  the  company's  business 
as  long  as  tibere  is  any  business  to  carry  on,  and  they 
are  no  less  eotitled  to  their  remuneration  because  by 
doing  certain  work  as  receivers  and  managers,  f6r 
which  they  are  paid  as  receivers  and  managers,  they 
lighten  their  work  as  directors. 

Solicitors,  Maddisons  ;  St^henson,  Harwood,  &  Go. 


K.  B.  Div.  1 

(Lord  Alverstone,  L.C.J. ,  and  V  Nov.  15 ;  Dec.  16. 
Darling  and  Channell,  JJ.)    J 

Hebdman  v.  Wheeleb.  (a.) 

• 

Bill  of  excJiange^Promissory  note— Fraud  of  third 
party-- Holder  in  due  course — *'  Negotiated  " — BiUs  of 
Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  ss.  20,  29. 

The  defendant  applied  to  A,  for  a  loan  of  £15.  At 
A.*s  request  t?^e  defendant,  on  promise  of  the  loan,  signed 
a  blank  paper  bearing  a  9d,  stamp,  and  gave  A .  authority 
to  fill  it  up  as  a  promissory  note  for  £15  payable  to  A. 
Subsequently  A,  applied  to  the  plaintiff  for  a  loan  of 
£25,  and  offered  in  exchange  to  give  the  plaintiff  the 
defendant's  promissory  note  for  £30.  This  u?as  agreed 
to,  and  A,  filled  up  the  signed  and  stamped  paper  €U  a 
promissory  note  for  £30  payable  to  the  plaintiff,  who 
received  it  in  ignorance  of  the  true  fads,  giving  in  ex- 
change his  cheque  for  £25  payable  to  the  order  of  the 
defendant  A,  having  forged  the  defendant's  signature 
to  the  plaintiff's  cheque  obtained  payment  for  the  same.^ 

Held,  that,  although  a  payee  might  be  a  **  holder  in 
due  course  "  within  section  29  of  the  BiUs  of  Exchange 
Act,  1882,  yet  the  delivery  here  to  the  plaintiff  did  not 
"  negotiate  "  the  note  within  the  proviso  to  section  20  of 
thai  Act,  and  therefore,  as  the  note  was  not  filled  up  by 
A,  strictly  in  accordance  with  the  authority  given  him  by 
the  defendant,  the  plaintiff  could  not  recover  on  the  note. 

Lewis  V  Clay,  46  W.  B.  319,  77  L.  T.  Bep.  653,  con- 
sidered. 

Appeal  by  the  ylMnfiff  in  the  action  from  a  decialon 
of  me  learned  Judge  of  the  Newcastle-upon-Tyne 
County  Court  in  favour  of  the  defendant. 

The  action  was  brought  on  a  promissory  note  under 
circumstances  which  fully  appear  from  the  conaidered 
judgment  of  the  court. 

Arthur  Powell,  for  the  plaintiff.— My  client  is  a 
holder  of  the  bill  in  due  course  within  the  proviso  to 
section  20  of  the  Bills  of  Exchange  Act,  1882,  and 
therefore,  although  tiie  note  was  not  filled  up  strictly 
in  accordance  with  the  authority  given  to  Anderson, 
he  is  nevertheless  entitled  to  recover  on  it. 

Bruce  Williams,  for  the  defendant.--The  plaintiff 
here  became  a  party  to  the  note  before  its  oompletioB« 
and  therefore,  being  himself  the  payee  on  the  faoe  of 
the  bill,  he  is  not  a  **  holder  in  due  course  "  within 
section  29  of  the  Act,  and  the  delivery  of  the  biU  to 
him  was  not  a  negotiation  of  it.  That  being  so,  the 
plaintiff  is  not  protected  by  the  proviso  to  section  20, 
which  applies  only  when  any  instrument  within  that 
section  is  «  negotiated  "  to  the  holder  in  due  ooutw. 
The  county  court  judge  was  therefore  right  in 
deciding  for  the  defendant,  and  this  appeal  should  falL 

Our.  adv.  vutt, 

CHA17KELL,  J.,  who  read  the  judgmentof  the  oomtj 
said :  This  is  an  appeal  from  a  judgment  of  the  judge 

(a.)  Reported  by  Bbskinb  Bbid,  Esq.,  Banieler- 

at-Law. 
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of  theNewoattle  County  Court  giyen  for  the  defend- 
ant in  aotion  by  the  payee  affaioat  the  maker  of  a 
promiMOij   note  for  £30,  and  the  prinoipal  point 
involyed  u  the  ooDBtmction  of  the  20  th  section  of  the 
Billa  of  Exchange  Act,  1882.     The  facts  are  not  in 
dispnte.     The  conduct  of  each  of  the  parties  in  the 
sotion  appears  to  have  been  quite  straightforward  and 
honeit,  and  the  endence  of  each  of  them  hat  been 
aooeptedas  true.    The  difficulties  which  arose  were 
oooasioned  by  the  fraud  of  one  Anderson,  who  is  now 
dead.    The  facts  are  as  follows:   Mr.  Wheeler,  the 
dsfendant,  was  a  curate  at  Sunderland,  and  being 
about  to  remove  to  Norfolk,  he  required  a  temporary 
loan  of  £15  to  pay  the  expenses  of  removing.     He 
applied  to  Anderson  to  lend  him  the  money,  and 
Anderson  promised  to  do  so.     The  defendant,  bow- 
ever,  seems  to  have  understood  that  Anderson  pro- 
posed  to  get  the  money  from  someone  else,  and  the  name 
of  the  plaintiff  Hurdman  was  mentioned  as  a  person 
who  would  lend  it,  but  the  defendant  objected  to 
borrowing  the  money  himself  direct  from  the  plaintiff 
The  defendant  gave  to  Anderson  a  promissory  note 
payable  to  Anderson  for  £15,  and  expected  to  fet  the 
money  from  Anderson  the  next  day.    We  think  he 
must  have   expected   tiiat   Anderson    woidd    have 
borrowed  the  money,  and  probably  from  the  plaintiff 
If  he  knew  anything  of  business  he  must  have  under- 
stood that  his  promissory  note  woidd  be  indorsed  by 
Anderson  to  the  lender  of  the  money.    On  the  next 
day  Anderson  saw  him,  and  did  not  give  him  the 
money,  but  informed  him  that  the  promissory  note 
was  in  some  way  wrongly  made  out,  and  gave  it  back 
to  him  and  it  was  burnt.    In  lieu  of  it  the  defendant 
gave  to  Anderson  his  signature  on  paper  stamped  with 
a  9d.  stamp,  which  would  be  suffioient  for  a  note  for 
£75.     Thu   was  done  in   a   restaurant   when   the 
defendant  was  in  a  hurry,  and  he  trusted  Anderson 
to  fill  it  up,  but  only  authorized  him  to  do  so  as  a 
promissory  note  payable  to  himself  and  for  £15  only. 
Anderson  promised  to  send  the  £15.    He  did  subse- 
quently send  a  cheque  of  his  own  for  £15«  which, 
however,  wi%a  dishonoured.   Anderson,  having  got  the 
defendant's    signature  and  the  note  in  blank,  com- 
municated by  telephone  with  the  plaintiff  and  asked 
him  if  he  was  willing  to  lend  the  d^endant  £25  upon 
his  promiasoTy  note  for  £30  at  a  month.    He  repre- 
sented that  the  defendant  was  in  urgent  need  of  the 
money  and  was   willing  to    pay   the    £5  for  the 
aooonunodation,  but  he  further  stipulated  that  if  the 
money  was  repaid  in  a  week  £2   only  should  be 
charged  instead  of  £5.    The  plaintiff  agreed  to  the 
propoaaly  and  it  was  arransed  that  Anderson  should 
foing  or  send  the  note  and  receive  the  money.    The 
plaintiffy  having  to  go  out,  wrote  a  cheque  for  the  £25 
payable  to  the  order  of  the  defendant  and  left  it  with 
hiB  wife  to  be  exchanged  for  the  promissory  note. 
Anderson  then  sent  the  promissory  note  by  a  <derk, 
and  received  the  cheque  from  the  plaintiff's  wife. 
The  note,  when  received  by  the  plaintiffs  wife,  was 
filled  np  as   a  promissory  note  for  £30,  with  the 
plaintiff's  name  inserted  as  payee.     It  was  on  the 
face  of  it  complete  and  regular  in  all  respects,  and 
the  plaintiff  had  no  notice  that  it  had  beoi  signed  in 
Uank,    or    that  Anderson   had  in  any  way  acted 
without  authority.    The  plaintiff's  cheque  for  £25 
was  presented  at  the  bank  on  which  it  was  drawn, 
with  an  indorsement  purporting  to   be   the  defen- 
dant's, but  which  was  not  his,  and  the  indorsement 
appears  to   have  been  forged  by    Anderson,     The 
defendant  appears  to  have  got  cosh  from  someone 
for  Anderson's  cheque  for  £15,  but  when  it  was 
cyshonoored   he  had  to  take  it  up.    In  the  result, 
therefore,  he  got  no  part  of  the  proceeds  of  the  pro- 
missory note.     When  the  week  dapsed  the  plaintiff 
wrote  to  the  defendant  on  the  matter,  and  then  some 


correspondence  took  place,  in  which  the  plaintiff  and 
defenoemt  each  steted  the  facts  as  far  as  they  knew 
them.  Hie  defendant,  upon  receiving  the  plaintiff's 
letter,  hsd  some  commumcation  with  Anderson,  who 
promised  te  settle  the  matter,  and  gave  him  a  receipt 
purporting  to  be  a  discbarge  of  his  liability,  but 
Anderson  did  not  settle  with  the  plaintiff,  and  died 
within  a  few  days  and  before  the  note  became  due. 
The  judge  on  these  facte  gave  judgment  for  the 
defendant. 

The  liability  of  the  defendant  appears  to  depend 
upon  whether  the  case  comes  within  the  proviso  at  the 
end  of  the  20th  section  of  the  Bills  of  Exchange  Act — 
that  is,  whether  in  this  case  the  note  was  within  the 
meaning  of  the  words  as  used  in  that  section :  **  After 
completion  negotiated  to  a  holder  in  due  course."  On 
the  part  of  the  defendant  it  was  not  denied  io  argu- 
ment before  us  that  the  plaintiff  was  a  holder  in 
due  course,  but  it  was  said  that  the  note  was 
not  negotiated  to  him,  and  that,  if  it  was,  it  was  not 
negotiated  after  completion.  Since  the  arguments  we 
have  been  referred  by  counsel  for  the  defendant  to  the 
case  of  Lewis  v.  Clay,  46  W.  B.  319, 11  L.  T.  Bep.  653 ; 
as  an  authority  that  the  plaintiff  was  not  in  that  case 
a  holder  in  due  course.  On  the  argument  it  was 
fortiier  said  that  section  84  shows  that  the  note  was 
incomplete  until  the  delivery  to  the  plaintiff,  and 
consequently,  if  it  could  be  said  to  be  "  negotiated" 
to  him  at  all,  it  was  not  <*  after  completion,*'  but 
either  before  or,  at  most,  simultaneously  with  com- 
pletion ;  but  it  was  further  said,  and  this  we  think  is 
the  substantial  argumeot  for  the  defendant,  that  it 
was  never  negotiated  to  the  plaintiff,  as  he  was^  the 
payee,  and  an  original  party  to  the  contract  contained 
in  the  note,  and  did  not  become  a  party  by  transfer. 
It  is  contended  that  a  bill  or  note  is  only 
"  negotiated  "  when  it  is  transferred  from  one  holder 
to  another,  and  for  this  section  31  is  referred  to.  In 
substance  the  argument  for  the  defendant  and  the 
judgment  of  the  county  court  judge  in  his  favour 
come  to  this — ^that  the  proviso  in  section  20  can  have  no 
application  as  between  the  immediate  parties  to  a  note 
or  dlU.  If  this  is  the  necessary  meaning  of  the  words 
used  in  the  proviso,  we  must,  of  course,  eive  effect 
to  it  and  affirm  the  judgment  for  the  aefendant, 
for  the  Bills  of  Exchange  Act  is  now  the  code 
of  law  on  the  subject,  and  in  cases  where  it  differs 
from  the  old  law  it  prevails  over  the  old  law.  But 
if  the  words  used  in  the  Act  are  fairly  capable  of 
being  construed  as  meaning  the  same^  as  the  words 
used  by  judges  previously  to  the  Act  in  steting  the 
law,  it  would  be  right  to  ^ve  them  that  meaning, 
in  the  absence  of  anythmg  to  indicate  a  dear 
intention  of  the  Legislature  to  alter  the  previous  law. 
Further,  by  section  97,  sub-section  2,  the  rules  of  the 
law  merchant  are  to  continue  to  apply  to  bills  and 
notes,  except  so  far  as  they  are  inconsistent  with  the 
provisions  of  the  Act*  It  is,  therefore,  material  to 
see  what  light  the  law  on  this  subject  before  the 
Act  throws  on  the  caie  before  us.  We  find  Bo  wen,  J., 
steting  the  law  thus  in  Garrard  y,  Lewis,  31  W.  B.  475 
at  p.  476,  10  Q.  B.  D.  30 :  "I  arrive  at  the  conclusion 
that  a  man  who  gives  his  acceptance  in  blank 
holds  out  the  person  to  whom  it  is  intrusted  as 
clothed  with  ostensible  authority  to  fill  in  the 
bill  as  he  pleases  within  the  limite  of  the  stamp, 
and  that  no  alteration  of  the  marginal  figure,  even  if 
it  be  fraudulent  or  unauthorized,  vitiates  the  bill  as  a 
bill  for  the  full  amount  inserted  in  the  body  when  the 
bill  reaches  the  hands  of  a  holder  who  is  unaware  that 
the  marginal  figure  has  been  improperly  altered." 
Of  coarse,  a  case  like  the  present,  where  there  was  no 
marginal  figure,  bot  only  verbal  instruction  to  fill  in 
£15  as  the  amount,  is  an  a  fortiori  case.  It  will  be 
observed  that  the  words  **  when  the  bill  reaches  the 
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hands  of  a  holder  "  are  wide  enough  to  oover  the  oate 
of  the  payee,  unless  it  oonld  be  contended  that  a 
payee  was  not  a  holder.  Again,  Lord  Selbome,  in 
France  v.  ClarTce,  31  W.  E.  374,  26  Ch.  D.  257, 
expresses  the  role  thns :  ''  The  person  who  hat  signed 
a  negotiable  instrument  in  blank  or  with  blank  spaces 
is  (on  account  of  the  negotiable  character  of  tiie 
initniment)  estopped  by  the  law  merchant  from 
disputinff  any  alteration  made  in  tbe  document  after 
it  has  left  his  hands  by  filling  up  blanks  or  otjierwise 
(not  ex  facie  fraudulent)  as  againat  a  hond  fide 
holder  for  value  without  notice,  but  it  has  repeatedly 
been  explained  that  this  estoppel  is  in  favour  only  of 
such  hond  fide  holder."  This  statement  would  appear 
to  include  the  case  where  the  name  of  the  person 
who  became  hond  fide  holder  had  been  insezted  as 
payee.  The  reported  cases  in  which  a  holder  who 
had  itiven  value  for  a  bill  after  it  had  become 
complete  and  regular  on  the  face  of  it  has  been  held 
entitled  to  recover,  notwithstanding  that  the  bill  had 
been  signed  by  the  defendant  in  blank  and  had  been 
filled  up  otherwise  than  in  accordance  with  the 
defendant's  authority,  will,  we  believe,  be  found  to 
be  all  cases  where  tiie  holder  was  indorsee  and  not 
payee;  but  it  is  obvious  that  cases  sudi  as  the 
present,  where  the  payee's  name  was  inserted 
without  his  knowing  of  the  bill  having  been 
in  blank  would  be  rare.  The  language  of  the 
judges  seems  wide  enough  to  cover  the  case  of  the 
payee  as  well  as  the  case  actually  before  them,  but 
that  is  all  that  can  be  said.  There  are  cases  where 
the  payee's  name  has  been  inserted  by  himself  and 
where  he  has  been  entitled  to  recover,  as  CrtUchly  v. 
Mann»  5  Taunton  529,  Harvey  v.  Cane,  24  W.  B. 
400.  34  L.  T.  Bep.  64,  and  L'ard  v.  Jackaon,  34 
L.  T.  Bep.  65,  but  in  these  it  seems  there  had  been 
nothiog  done  in  excess  of  the  defendants'  autiiority 
except  the  mere  putting  of  the  payee's  name.  In 
Harvey  v.  Cane  it  was  said  that  ''anybody  who  gets 
the  bill  (i.e.,  one  with  the  payee's  name  omitted) 
fairly  may  put  his  own  name  as  payee,"  and  if  this 
wide  statement  is  correct,  it  would  seem  that  a  payee 
stands  in  as  good  a  position  as  an  indorsee  when  he 
hond  fide  gives  value  for  the  biU ;  but  in  Harvey  v. 
Cane  the  court  also  seems  to  have  come  to  the  con- 
clusion that  what  was  done  cftme  substantially  within 
the  defendant's  authority.  The  cases  Awde  v.  Dixon,  6 
Exch.  869,  and  Scholfield  v.  Earl  of  Londeshorottgh, 
45  W.  B.  24,  [1896]  A.  0.  514.  dted  by  the  defendant 
on  the  argument,  do  not  appear  to  help  him  very 
much ;  but,  on  the  other  hand,  the  investigation  of 
the  law  before  the  Bills  of  Exchange  Act  appears  to 
show  that  there  is  no  case  which  would  be  a  distinct 
authority  in  favour  of  the  plaintiff  if  the  law  were 
still  as  before  the  Act.  We  therefore  approash  the 
consideration  of  the  words  used  in  the  Act  without 
any  very  clear  guide  from  the  previous  state  of  th<^ 
law,  but  we  do  rather  expect  to  fiad  the  bond  fide 
holder  for  value  without  notice,  or  the  holder  in  due 
course,  as  he  is  now  called,  fuUy  protected.  Passing 
now  to  the  words  of  section  20  of  the  Act,  the  first 
sub-section  of  that  section  shows  that  Anderson  had  a 
primd  facie  authority  to  fill  up  this  note,  but  that  in 
this  case  is  hardly  important.  The  sec  vad  sub-aeotion 
shows  that,  unless  the  case  comes  within  tiie  proviso 
at  the  end,  the  note  is  not  enforceable  against  the 
defendant,  because  it  was  not  filled  up  strictly  in 
accordance  with  the  authority  given.  If  in  the 
preient  case  Anderson,  instead  of  communicating 
through  the  telephone  with  tiie  plaintiff,  had  brought 
the  stamped  paper  signed  by  the  d^endant 
with  him,  and  had  fiU^  it  up  in  the  plaintiff's 
presence,  the  plaintiff  would  certainly  have  been  put 
on  inquiry  at  to  Anderson's  authority,  and  by  reason  of 
the   first   part    of  the  2nd  sab-section  could  only 


have  recovered  if  Anderson  was  acting  strictly  within 
his  authority.  So  in  all  cases  where  the  plaintiff  baa 
been  allowed  to  recover  on  a  bill  in  which  he  had 
inserted  his  own  name  as  payee  he  would,  I  think, 
now  have  to  show  that  this  was  within  the  anthority 
given  by  the  defendant.    Then  comes  ih.e  important 

!>rovJso,  '*  Provided  that  if  any  such  instmment** 
that  is,  an  instrument  which  has  been  either  a  simple 
signature  on  stamped  p%per  or  a  biU  wanting  in  any 
material  particular) ''  after  completion  is  negotiated." 
Now,  it  seems  to  us  that  completion  here  refers  to 
completing  the  form  of  tiie  bill  or  supplying  the 
wanting  ''material  particular."  It  is  uter  it  has 
been  made  complete  and  regular  on  the  face  of  it,  to 
take  the  words  of  section  29  defining  holder  in  doe 
course.  We  do  not  tiiink  ''completion"  as  need  in 
this  proviso  includes  delivery.  It  is  the  form  of  the 
instrument  which  is  being  referred  to,  and  not  its 
ceasing  to  be  inchoate  and  revocable  siid  beooming 
an  operative  instrument  which  is  the  matter  referred 
to  in  the  84th  section.  Bat,  even  if  the  bill  conld  not 
be  taid  to  be  completed  unless  delivered  to  some  one, 
here  it  was  delivered  to  the  plaiatiff,  and,  if  what 
happened  on  his  giving  his  cheque  for  it  and  beooming 
the  holder  for  value  is  "  neffotiatiog  it  to  a  holder  in 
due  course,"  it  may,  I  think,  be  said  to  be  '*  nego- 
tiated aftcor  completion."  The  real  qaestion  i8»  does 
«  negotiated  to  a  holder  in  due  course"  oover  what 
was  done  in  this  case?  The  plaintiff  undoubtedly 
became  the  holder  of  the  bill  for  value  when  it  was 
handed  to  his  wife  and  she  gave  over  his  cheque  ia 
exchange.  This  bring*  us  to  the  importaat  words, 
"negotiated  to  a  h(uder  in  due  oonrie,"  and  it  is 
necessary  to  consider  the  case  of  Lewis  v.  Clay,  In 
that  case  the  late  Lord  Ooief  Justice  said  in  soi  action 
brought  by  the  payee  of  a  promissory  note, "  Farther, 
an  examination  of  .sections  20.  21,  29,  30,  and  38, 
relating  expressly  to  bills,  and  sections  83,  S4,  88, 
relating  to  promissory  notes,  will  make  it  cilear 
that  a  holder  in  due  course  is  a  person  to  whom  after 
its  completion  by  and  as  between  the  immediate 
parties  we  bill  or  note  has  been  negotiated.  In  the 
present  case  the  plaintiff  is  named  as  payee  on 
the  face  of  the  note,  and  is,  therefore,  one  ol 
the  immediate  parties.  The  notes  have,  in  faot» 
never  been  negotiated  within  the  mesminf^  of  the 
Act.  I  desire  to  say  here  that,  even  if  the  plaintiff 
were  'holder  in  due  course,'  it  would,  ia  my  jadg- 
ment,  make  no  difference  in  the  result."  The  Chief 
Justice  thus  gave  his  judgment  really  on  the  same 
ground  as  Foster  v.  Mackinnon,  17  W.  B.  1105,  Ii.  IL 
4  0.  P.  704.  It  is  quite  dear,  therefore,  that  the 
expression  of  opinion  of  the  late  Chief  Jasdoe  that  a 
payee  was  never  a  holder  in  due  course  was  a  dictum 
only.  In  section  2,  there  is  this  definition :  '* '  Holder' 
means  the  payee  or  endorsee  of  a  bill  or  note  who  is 
in  possession  of  it,  or  the  bearer  thereof.'*  There- 
fore, in  section  29  it  is  necessary  to  read  holder  as 
including  payee  as  well  as  indorsee,  and  to  read  it, 
"  a  holder  in  due  course  is  a  payee  or  indorsee,"  &e. 
That  being  so,  the  only  words  in  section  29  which  oan 
be  said  to  indicate  that  a  payee  cannot  be  a  holder  in 
due  course  are  those  in  sub-section  1,  "  and  that  at 
the  time  the  bill  was  neg  itiated  to  him  he  hiui  do 
notice  of  any  defect  in  the  title  of  the  person  who 
negotiated  it."  But,  if  the  word  "  payee"  had  been 
expressed  in  the  earlier  part  of  the  section,  it  ivoald 
be  clear  that  this  means  '*  if  negotiated  to  him  he  had 
at  the  time  no  notice,"  &o.  On  tbe  whole,  thereloare, 
we  are  not  prepared  to  hold  that  a  payee  of  a  note 
can  never  be  a  holder  in  due  course,  but  it  ia,  ae  it 
seems  to  us,  just  as  unnecessary  for  us  to  dedde  that 
question  as  it  was  for  the  late  Lord  Chief  Juatsoe  in 
the  case  before  him. 
The  real  point  in  tiie  present  case,  after  ally  is,  osui  we 
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hold  that  this  note  was  **  negotiated  "  to  the  _ 
within  the  meaning  with  which  the  words  arenaed  in 
the  ^Tif  o  to  the  20th  section,  and  as  to  this  we 
certunly  have  the  opinion  of  the   late  Lord  Gbief 
Justice  that  a  deUrery  to  a  payee  for  ralne  is  not 
a  "negotiating"  within   the  meaning  of  the  AotP 
In  the  3l8t  section  it  is  said,  "  a  bill  is  negotiated 
when  it  is  transferred  from  one  person  to  another 
in  snoh  a  manner  as  to  coDstitute  the   transferee 
the  holder  of  the  bilL**    Does  this  mean  only  from 
one  person  who  is  holder  to  another,  or  may  tiie 
person  transferring  be  an  agent  in  possession  of  the 
bill     otherwise     man    a    holder,    whose    delivery 
oonstitates    the    reodyer    or   holder?     And    evfn 
if  that  cannot  be  the  meaniog  of  the  31st  section, 
may  it  not  be  possible  to  say  that  on  the  20th  section 
"negotiated   to    a    holder  in  due  conne*'   meani 
no  more  than  deUyered  to  a  person  in  such  a  way 
that  he  thereupon  becomes  a  nolder  in  due  course  P 
This  is  the  argument  of  Mi.  Arthur  Powell  for  the 
plaintiff.    On  the  other  hand  we  have  to  deal  with 
the  points  raised  by   Mr.  Bruce  WilUamson  in  his 
argument  for  the  defendant,  that  the  isusiog  of  a  bill 
or  note  to  the  first  holder  stands  on  a  different  footing 
altoicether  from  the  transfer  of  it  from  one  holder  to 
another,  becauie  when  the  first  takes  it  it  has  not 
become   part   of   the   mercantile   cuirency   of    the 
conntry,  to  use  an  expression  found  in  some  of  the 
cases.    Even  if  the  payee  of  a  note  may  be  a  holder 
in  due  course,  the  question  whether  he  is  so  or  not 
depends  upon  the  actu^  state  of  facts  as  between 
him  and  the  maker  of  the  note;   and  the  contract 
between  the  payee  and  the  maker  of  the  note,  though 
it  has  some  incidents  written  into  it  by  the  law 
merchant,  yet  is  governed   more  by  the  ordinary 
law  of  contracts  than  by  the  law  merchant,  and  in 
particular  that  the  eletnent  of  negotiability  in  no  way 
enters  into  the  contract  between  the  maker  and  the 
payee.      There  is  much  to  support  this  argument  in' 
the  Bills  of  Exchange  Act.    In  the  present  case  the 
delivf  ry  of  the  note  to  the  plaintiff  must,  in  order 
to  enable  him  to  recover,  be  under  the  authority  of 
the  defendant.    It  certainly  was  not  so  deUvered  by 
the  defendant's  actual  authority  and  can  only  l>e 
■aid  to  have  been  delivered  under  his  authority  by 
reason  of  the  ostensible  authority  with  which  Ander- 
son had  been  clothed  by   the  signature  in  blank. 
Mere  possession  of  a  promissory  note,  complete  and 
regular  on  the  faoe  of   it   and  payable  to  a  named 
payee,    would   not    be    conclusive    evidence     that 
the  maker  had  given  authority  to  the  person  in  whosa 
possession  U  was  to  deliver  it  to  the  maker.    Ander- 
son, if  agent  of  the  defendant  at  all,  was  only  agent 
to  fill  up  the  paper,  and  if  the  question  were  to  be 
determiued  altorether  apart  from  the  law  merchant 
and  the  Bills  of  Exchange  Act,  we  should  have  to 
say  that    there  was  here  no   binding  contract   at 
common  law,  whereby  the  defendant  promised  the 
plaintiff  that   if   the   plaintiff  would  give   £25  to 
Anderson  for  the  defendant  the  defendant  would  p%y 
£30  to  the  plaintiff  in  a  month.      We  have  been  very 
reluctant  to  come  to  the  conclusion  that  the  judg- 
ment in  favour  of  the  defendant   in  this  case  was 
right,  but  after  carefully  considering  the  matter  we 
have  come  to  the  conclusion  that  we  should  be  un- 
fairly straintnff  the  words  if  we  did  not  hold  that 
«  negotiated ''  in  the  proviso  at  the  end  of  section  20 
means  transferred  by  one  holder  to  another.      We 
think  the  present  case  might   possibly  have   been 
decided  in  the  plaintiff's  favour  before  the  Act  was 
passed.    We  think  that  the  appeal  must  be  dismissed. 

Solicitors  for  the  plaintiff,  Francis  Miller  d  Steele,  for 
Dickinson,  Miller ,  d:  Dickinson,  Newcastle- on-Tyne. 

Solicitors  for   the    defendant,   OriddU  A  CriddU, 
H^woaatte-on-tFyne^ 


Dec.  14. 


0.  G.  B.  \ 

(Lord  Alverstone,  L.C.J.,  and  r 

Lawranoe,  Wright,  Bruce,  i 

and  Darling,  JJ.)  } 

Bex  v.  Lines,  (a.) 

Oriminal  law — Indictment — Oame — Night  poaching-^ 
Previous  convictions — Night  Poaching  Act,  1828  (9 
Geo.  4,  c.  69),  ss.  1,  9. 

By  section  1  of  the  Night  Poaching  Act,  1828.  it  is 
enaded  that  if  any  person  shall  by  night  unlawfully  enter 
or  he  in  any  land  with  any  gun^  net,  engine,  or  other 
instrument  for  the  purpose  of  taking  or  destroying  game, 
such  offender  shall,  for  the  first  and  second  offences,  he 
liable,  on  summary  conviction,  to  certain  terms  of  hn- 
prisonment,  **and  in  caw  such  person  shall  so  offend  a 
third  time  he  shall  be  guilty  of  a  misdemeanour."  By 
section  9  of  the  same  Act  it  is  enacted  that  if  any  jtcrsons, 
to  the  number  of  three  or  more,  shall  hyniyht  unlawfully 
enter  or  be  in  any  land  for  the  purpose  of  taking  or 
destroying  game.  *'  any  of  such  persons  being  armed  with 
any  gun,  crossbow,  fire-arms,  bludgeon,  or  any  other 
offensive  weapon,"  such  persons  shall  be  guilty  of  a  mis- 
demeanour. 

Held,  that  a  count  of  an  indictment  for  a  third  offence 
against  section  1  of  entering  by  night  upon  land  with  a 
gun  for  the  purpose  of  taking  or  destroying  game,  which 
shows  that  one  of  the  two  alleged  previous  convictions  vhxs 
a  conviction  of  an  offence  against  section  9.  is  bad,  as  it 
does  not  show  tluit  such  person  has  *'  so  ^*  offendei  a  third 
time  ufithin  the  meaning  of  section  1. 

Case  stated  by  the  deputy-chtirman  of  the 
Bedfordshire  Qnsrter  Sessions. 

At  the  general  quarter  lessions  of  the  petce  for 
the  county  of  Bedford,  holden  at  Bedfora,  on  the 
30th  of  October,  1901,  Jolm  Lines  was  tried  on  the 
following  count  of  an  indictment: — '*That  John 
Lines,  on  the  27th  day  of  January,  in  the  year  of 
our  Lord  1879,  was  in  due  form  of  law  con- 
victed on  a  certain  indictment  for  that  he,  the  said 
John  Lines,  with  three  other  persons,  in  the  night  of 
the  11th  day  of  November,  in  the  year  of  our  Lord 
1878,  together  being  then  by  night  respectively 
armed  with  bludgeons,  did  there  together  hy  night, 
armed  as  aforesaid,  milawfully  enter  certain  luids 
in  the  occupation  of  luOtd  Brownlow  for  the 
purpose  therein  of  tsking  and  destroying  game 
contrary  to  the  statute  in  that  behalf,  and  the  said 
John  Ijnes  being  then  so  convicted  as  aforesaid  was 
then  and  there  adjudged  and  sentenced  to  a  term  of 
penal  servitude  for  five  years."  And  that  after  the 
said  John  Lines  had  been  so  convicted  as  aforesaid, 
to  wit  on  the  17th  da^  of  Novembi^r,  in  the  year  of 
our  Lord  1886,  the  said  John  Lines  was  duly  con- 
victed, for  that  he,  the  said  John  Lines,  in  the  night 
of  the  16th  day  of  November,  in  the  year  of  our 
Lord  1886.  did  then  by  night  then  and  there  unlaw- 
fully enter  land,  in  the  occupation  of  the  Bight  Hon. 
Earl  Brownlow,  with  a  gun,  for  the  purpose  then 
and  theve  of  taking  and  destroying  game  contrary 
to  the  statute  in  that  behalf,  and  the  same 
being  his  second  offence  in  that  behalf  the  said 
John  Lines  was  for  such  last-mentioned  offence 
committed  to  prison  for  a  term  of  six  calendar 
months,  there  to  be  kept  to  hard  labour,  and  was 
then  and  there  further  ordered  at  the  expiration  of 
such  last-named  sentence  to  find  sureties  by  recogniz- 
ance, himself  hi  £20,  and  two  sureties  in  £10  each,  or 
one  surety  in  £20,  for  his  not  so  offending  again  for 
the  space  of  two  years  then  next  following,  and  in 
default  of  such  sureties  to  be  imprisoned  and  kept 
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to  haid  labonr  for  a  further  term  of  nx  calendar 
months.  And  that  the  taid  John  Lines  after- 
wards and  after  he  had  been  so  twioe  con- 
victfd  as  aforesaid,  to  wit  oi^  the.  19th  day  of 
December,  in  the  year  of  our  Lord  1899,  by  ni^ht, 
to  wit  about  the  hour  of  5.30  in  the  mght 
of  the  same  day,  did  unlawfully  enter  certain  land, 
in  the  occupation  of  Arthur  Macnamara,  and  was 
then  by  night  nnlawfidly  in  the  said  land,  with  a 
certain  gun,  for  the  purpose  by  night  as  aforesaid  of 
therein  taking  and  destroying  game  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  lord  the  king,  his  crown, 
and  dignity." 

It  was  objected  by  counsel  (Mr.  G.  E.  Dyer)  for 
the  defendant  that  the  said  count  was  bad,  inasmuch 
as  it  disclosed  no  identical  offence ;  that  the  offence 
for  which  the  defendant  stood  indicted  being  an 
offence  against  section  1  of  9  Qeo.  4,  c.  69,  an  indict- 
ment for  such  offence  would  only  lie  in  the  case  of  a 
person  who  '  so  offended '  a  third  time ;  that  the  first 
of  the  previous  convictions  named  in  the  count 
showed  on  the  face  of  it  that  it  was  an  offence  ag^ainst 
section  9  of  the  said  statute  and  not  against  section 
1 ;  that  the  punidiment  for  the  third  offence  under 
section  1  of  the  statute  was  of  a  cumulative  nature, 
and  that  liability  to  indictment  imder  section  1  was 
dependent  on  the  fact  of  the  defendant  having  been 
dealt  with  for  his  previous  offences  summarily  in  the 
manner  provided  by  section  1 ;  whereas,  for  an 
offence  under  section  9,  a  defendant  expiates  his  offence 
by  the  punishment  awarded,  and  owes  nothing  further 
to  the  lav6 

The  deputy-chairman  of  the  quarter  sessions  held 
that  under  the  authority  of  Bex  v.  William  BdH,  1 
Moody  C.  C.  B.  330,  the  offence  for  which  the  defendant 
was  convicted  under  section  9  was  also  an  offence 
under  section  1,  although,  from  the .  circumstances 
of  aggravation  which  aooompanied  it,  it  was  punish- 
able under  section  9,  and  uiat  the  power  to  indict 
under  secticm  1  was  dependent  upon  the  offence  being 
a  third  offence,  and  tbat,  if  the  first  and  second 
offences  were,  in  fact,  offences  against  section  1,  it 
did  not  matter  under  what  section  the  defendant  had 
been  convicted  or  before  ^hat  tribunal  he  had  been 
tried.  He  also  held  that  the  point  raised  by,  counsel 
for  the  defence  as  to  the  punishment  which  the 
defendant  had  suffered  in  respect  of  his  first  offence 
did  not  affect  the  validity  of  the  indictment,  but 
might  properly  be  urged  on  the  question  of  the 
punishment  to  oe  awarded  him  for  his  present  offence. 
The  jury  found  the  defendant  guiliy  on  the  count 
above  referred  to,  and  the  previous  convictions  were 
duly  proved.  The  deputy-chairman  respited  judg- 
ment until  the  decision  of  the  Oourt  for  Grown 
Gases  Eeserved  should  be  known.  The  prisoner, 
beinq:  unable  to  find  bail,  remained  in  custody. 

The  question  for  the  opinion  of  the  oourt  was 
whether  the  first  of  the  previous  convictions  stated  in 
the  count  referred  to  could  be  treated  as  a  first 
conviction  for  tbe  purpose  of  the  indictment* 

By  the  Night  Poaching  Act,  1828  (9  Qeo.  4,  e.  69), 
it  is  provided  as  follows :  "  Section  1.— If  any  person 
shall  •  •  •  by  night  unlawfully  enter  or  be  in  any 
land  •  .  .  with  any  gun,  net,  engine,  or  other 
instrument  for  the  purpose  of  taking  or  destroying 
ffame,  such  offender  shall  upon  conviction  thereof 
before  two  justices  of  the  peace  be  committed  for  the 
first  offence  to  the  oonunon  gaol  or  house  of  oorrection 
for  any  period  not  exceeding  three  calendar  months, 
there  to  oe  kept  to  hud  labour,  and  at  the  expiration 
of  such  period  shall  find  sureties  by  recognizance 
•  •  .  hunself  in  £10,  and  two  sureties  in  £5  each, 
or  one  surety  in  £10,  for  his  not  so  offending  again 
for  tiie  space  of  one  year  next  following,  and  in  case 


of  not  finding  such  sureties  shall  be  fnrtiier 
imprisoned  and  kept  to  hard  labour  for  the  spsoe  oi 
six  calendar  months  unless  such  sureties  are  loooer 
found ;  and  in  case  such  person  shall  so  offend  a 
second  time,  he  shall  be  oonmiitted  to  the  oommon 
gaol  or  house  of  oorrection  for  any  period  not 
exceeding  six  calendar  months,  there  to  be  k"pt  to 
hard  labour,  and  at  the  expiration  of  such  period 
shall  find  sureties  by  recognizance  •  •  .  hiniBelf 
in  £20,  and  two  sureties  in  £10  each,  or  one  surety  in 
£20,  for  his  not  so  offending  again  for  the  space  of 
two  years  next  following,  and  in  case  of  not  finding 
such  sureties  shall  be  f  urttier  imprisoned  and  kept  to 
hard  labour  for  the  space  of  one  year  unlesi  luch 
sureties  are  sooner  found,  and  in  case  such  penon 
shall  so  offend  a  third  time  he  shall  be  guilty  of  a 
misdemeanour.    .    •    •" 

**  Section  9. — If  any  persons  to  the  nxmiber  of  tbee 
or  more  together  shall  by  night  unlawfully  enter  or 
be  in  any  land  ...  for  the  purpose  of  taking  or 
destroying  game  or  rabbits,  any  of  such  persons  bSng 
armed  with  any  gun,  crossbow,  firearms,  Undgeon, 
or  any  other  offensive  weapon,  each  and  every  of  sadi 
persons  shall  be  guilty  of  a  misdemeanour.    .    .   ." 

No  one  appeared  on  behalf  of  the  priaoner. 

Lord  Coleridge,  K.C,  {SHmaon  with  him),  for  the 
prosecution. — The  decision  of  the  deputy-chairman 
was  right,  and  the  prisoner  was  rightly  convicted.  In 
the  case  of  Bex  v.  WUli'im  Ball,  1  Moody  G.  0.  E.  330.  it 
was  held  that  what,  is  punishable  as  an  offeaoe  under 
section  9  of  ihe  Act  is  nevertheless  an  offence  nnder 
section  1,  though  tiie  circumstances  of  aggravatkn 
made  it  liable  to  a  heinous  punishment.  Kotwith- 
standing  that  in  section  1  the  Legislature  contemplated 
two  provious  summary  convictions,  nevertheleiB  it  ie 
quite  sufficient,  in  order  to  give  the  oourt  jurisdiction 
to  deal  with  the  prisoner  as  for  a  third  offence  under 
section  1,  to  prove  one  provious  summary  conviction 
and  one  previous  conviction  under  section  9. 

Lord  Alyebstone,  L.C.  J.— In  this  case  the  point 
which  has  been  reserved,  and  which  we  have  todecids, 
is  whether  tiie  previous  proceeding  against  tbis 
prisoner  are  sufficient  to  make  him  guilty  of  an  offenee 
within  the  meaning  of  the  words  *'  shall  so  offend  for 
a  third  time  *'  in  section  1  of  the  Night  Poaching  Act, 
1828.  It  has  been  contended  on  behalf  of  tiie 
prosecution  that  a  conviction  for  an  offence  under 
section  9  of  this  Act  includes  a  conviction  for  an  offence 
under  seotion  1  because  a  conviction  for  the  greater 
offence  includes  a  conviction  for  the  lesser  offence,  and 
that  the  prisoner  having  been  convicted  under  section 
9  of  having,  together  with  three  other  persons  armed 
with  bludffeons,  unlawfullv  entered  by  night  certain 
lands  for  the  purpose  of  taidng  and  destroying  |anie, 
that  conviction  must  be  taken  as  being  a  conviction 
under  seotion  1  of  unlawfully  entering  by  night  "any 
land  with  any  gun,  net,  engine,  or  other  instrument 
for  the  purpose  of  taking  or  destro^g  game.'*  It 
is  quite  true  that  in  section  9,  as  also  in  seotion  1,  the 
words  **  unlawfully  enter  or  be  in  any  land,  whetiber 
'  open  or  inclosed,  for  the  purpose  of  taking  or 
destroying  game  "  occur,  but  I  think  that  when  the 
words  '*  or  any  other  offensive  weapon  "  in  section  9 
aro  taken  into  consideration,  the  essence  of  tiie 
offenoe  under  seotion  9  is  the  being  armed  wifli 
offensive  weapons,  and  that  those  words  do  not  refer 
to  weapons  for  taking  or  destroying  game  but  fcr 
committing  serious  assaults. 

Section  1  provides  that  "  in  case  such  p«son  Am 
so  offend  a  third  time  he  shall  be  guilfy  of  a  mis- 
demeanour." In  my  opinion  these  words  "eo 
offend  "  rofer  to  a  ropetition  of  an  offSsnce  agaiut 
section  1.    In  the  present  case  it  seems  to  me  thccs 
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if  DO  evidenoe  of  two  previous  oonTiotions  under 
seetion  1. 

In  my  opmion  the  case  of  Bex  ▼.  Bdll,  upon  which 
tiie  deputy-chainnan  of  quarter  sessions  relied,  is  not 
ID  aa&ority  for  the  purpose  for  which  it  has  been 
dted  by  oonnsel  for  the  prosecation.  In  that  case  the 
question  arose  as  to  the  power  to  apprehend  poachers 
under  seation  2  of  the  Night  Poaching  Act,  1828,  and 
it  was  held  that  there  was  power  to  apprehend  persons 
ooaunittiDg  an  offence  under  section  9,  although  the 
power  to  apprehend  given  by  section  2  related  to  an 
offence  under  section  1,  inasmuch  as  the  poschers  in 
that  case  had  beoi  guilty  of  an  offence  under  section 
1  as  well  as  under  section  9.  In  my  opinion  that 
decision  is  not  an  authority  for  the  contention  that  we 
onght  to  treat  a  conviction  for  an  offisnoe  under  section 
9  as  a  conviction  for  an  offence  under  section  1  for  the 
purpose  of  showing  a  third  offence  under  section  1. 

I  therefore  think  that  this  conviction  must  be 
quashed. 

Lamrasok,  Wbight,  Bbuos,  and  Daelino,  JJ., 
ooncoRed. 

Ccnvietion  qua$hed. 

SoUdtors  for  prosecution,  Awlin  A  Awtin,  for  W. 
Austin^  Luton. 


flgou0e  of  lottii0. 


From  C.  A.  I 
I.  I 


Dec'.  17. 
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NOASKS  &  Co.  V.  BiOB.  (a.) 

Mortgage — Eedemptian — Fuhlic-hoiue — *'  Tied  Jiouse  ** 
— Clogging  redtmpium — '*  Once  a  morigttge  altvaye  a 
mortgage  *' — Covenant  to  oontinue  after  redemption, 

A  covenant  in  a  mortgage  of  a  leaseJiold  puhlic-'house 
that  the  mortgagor  ahall  during  the  continuance  of  the 
term,  whether  or  not  any  principal  money  or  interest  ie 
$tiU  owing  on  the  security ^  buy  his  beer  only  from  the 
mortgagees,  is  a  clog  on  the  equity  of  redemption,  as  it 
prevents  the  mortgagor  getting  back  the  property  unim- 
paired after  payment  of  principal  moneys  and  iniereit 
due  on  tJ^  security. 

He  is  therefore  entitled  on  redemption  to  an  assignment 
of  the  premises  free  from  the  covenant, 

DecUion  of  the  Court  of  Appeal  (48  W.  B.  629, 
[1900]  2  Ch.  445)  affirmed. 

Santley  v.  Wdde,  48  W.  E.  90,  [1899]  2  Ch.  474, 
disapproved  by  Lord  Maonaghten  and  Lord  Davey. 

In  1897  the  respondent  purchased  the  lease  of  the 
King's  Arms,  Camberwell,  from  the  second  mort- 
gagees. 

In  order  to  carry  this  out,  the  appellants,  who  were 
brewers  and  first  mortgagees  under  a  mortgage  which 
contained  provisions  almost  identical  with  those  of 
the  mortgage  mentioned  below,  released  their 
leciuity,  and  advanced  respondent  part  of  the  pur- 
chase-money, taking  a  first  mortgage  as  security  for 
the  advance. 

By  the  mortg8|;e  deed,  dated  the  7th  of  October, 
1897,  the  respondent  demised  the  leasehold  premises 
and  fixtures  and  the  ffoodwill  to  the  apjiellants 
lubjeot  to  the  proviso  of  redemption,  and  tiie  fame 
indenture  contained  the  foUowmg  covenant:  *'And 
for  the  considerations  aforesaid  the  mortgagor,  so  as 
to  charge  the  premises  hereinbefore  ezpresMd  to  be 
hereby  aemisea  into  whosoever  possession  the  same 

(a.)  BepoTted  by  C.  H.  QsAFioir,  Esq.,  Barrister- 
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mav  come,  whether  by  act  of  the  party  or  by  operation 
of  law,  or  by  any  other  ways  or  means  howsoever, 
and  to  the  farther  intent  that  the  obligation  of  this 
covenant  may  run  with  the  land,  doth  hereby  coven- 
ant with  the  compaDy  that  the  mortgagor  shall  not 
nor  will  at  any  tame  during  the  continuance  of  the 
term  aforesaid,  and  whether  any  principal  moneys  or 
interest  shall  or  shall  not  be  owing  upon  the  security 
of  these  presents,  use  or  sell  or  permit  to  be  used  or 
sold  in,  upon,  or  about  the  said  demised  premises  any 
malt  liquors,  except  such  as  shall  be  bond  fide  pur- 
chased by  the  mortgagor  of  the  company;  and, 
further,  that  if  and  whenever  there  shall  be  a  breach 
of  the  said  covenant  he.  the  mortgagor,  thaU  and  will 
pay  to  the  company  the  sum  of  £1,000  as  and  for 
ascertained  liquidated  damages  for  each  such  breach, 
and  wiU  sell  idl  such  malt  liquors  pure,  imadulterated, 
and  unmixed,  and  of  the  like  strength,  character,  and 
quality  in  all  respects  as  the  same  shall  bs  supplied 
to  him." 

On  the  24th  of  March,  1898,  the  respondent  gave 
notice  to  the  appellants  of  his  intention  to  pay  off  the 
moneys  secured  by  the  said  indenture  of  the  7  th  of 
October,  1897. 

The  appellants,  however,  though  willing  on  pay- 
ment to  reconvey  or  transfer  the  property,  refused  to 
release  or  assiffu  the  covenant,  so  the  present  action 
was  brought  by  the  respondent  for  a  dedaration  that 
he  was  entitled,  not  only  to  a  reconveyance  or  toinsfer 
of  the  prox)erty,  but  also  to  a  release  or  reassignment 
of  the  covenant. 

Cozens-Hardy,  J.,  held  that  the  ''tie,"  though 
valid  during  the  continuance  of  the  security,  coiud 
not  be  maintahied  after  payment  of  all  moneys  due 
on  the  security,  and  granted  the  declaration  asked  for, 
48  W.  B.  110.  [1900]  1  Ch.  213. 

The  Court  of  Appeal  (48  W.  B.  629,  [1900]  2  Ch. 
445,  Lord  Alverstone,  M.B.,  and  Bigby  and  Collins, 
L.JJ.)  affirmed  this  order. 

The  present  appellantf  again  appealed. 

Haldane,  K.C.,  and  Eve,  K.O.  (Stanley  Fisher  with 
them),  for  the  appellants.— The  doobincs  against 
dogging  the  equity  of  redemption  have  been  modified. 
The  intention  of  the  parties  as  expressed  in  their 
contract  should  be  carried  out  Here  the  mortgagee  has 
contracted  for  a  collateral  advantura,  and  only  if  it 
be  oppressive  the  court  will  not  enforce  it :  Potter  v. 
EdvHirds,  6  W.  B.  407  ;  Mainland  v.  Upjohn,  37  W.  B. 
411,  41  Ch.  D.  126;  Teevan  v.  Smith,  30  W.  B.  716, 
20  Ch.  D.  724 ;  Biggs  v.  HoddinM,  47  W.  B.  84,  [1898] 
2  Ch.  307 ;  Santliy  v.  Wilde,  48  W.  B.  90,  [1899]  2 
Oh.  474 ;  CarriU  v.  Bradley,  49  W.  B.  593,  [1901]  2 
K.  B.  550.  Salt  v.  Marquis  of  Northampton,  40  W.  B. 
529,  [1892]  A.  C.  1,  turned  upon  the  trae  construc- 
tion of  the  document. 

Astbury,  K.C,  and  Edward  Beaumont,  for  the 
respondents. — In  this  case  we  have  a  dog  on  the 
equity  of  redemption.  No  brewer  would  make 
advances  on  premises  tied  to  a  competing  house. 
Salt  V.  Marquis  of  Northampton  is  in  point. 

Haldane,  K.C,  replied. 

The  HotrsB  took  time  for  consideration. 

Earl  OF  Halsbuby,  L.C.— In  this  case  it  is 
suggested  that  great  differences  of  judicial  opinion 
are  apparent  upon  mar  y  of  the  dedsions  whidi  are 
germane  to  the  present  appeal.  For  my  own  part.  I 
very  much  doubt  whether  it  is  quite  accurate  so  to 
describe  the  differences  of  judicial  opinion.  In  many 
of  the  esses,  and  indeed,  I  think,  in  most  of  the  cases, 
to  which  our  attention  has  been  drawn,  the  court  has 
not  been  in  any  doubt  or  difficulty  as  to  the  rule, 
wldch  has  been  established  in  the  courts  of  equity  so 
firmly  that  nothing  could  shake  it  now,  but  only  as 
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to  the  application  of  that  role  to  diflEierent  sets  of 
facts. 

It  is  to  my  mind  a  very  remarkable  corroboration 
of  Uie  critioism  whidi  I  am  now  makfaig  that  in  that 
case  upon  which  donbt  appears  to  have  been  thrown 
— ^namely,  SanUeyY.  Wilde — Lord  Lindley's  judgment 
is  in  tiiese  terms — and  I  do  not  know  that  there  has 
been  a  more  authoritative  exposition  of  the  rule 
which  arises  now  than  what  he  there  laid  down: 
«  The  principle  is  this :  a  mortgage  is  a  conveyance 
of  land  or  an  assignment  of  chattels  as  a  seoority  for 
the  payment  of  a  debt  or  the  dischar|;e  of  some  other 
obligation  for  which  it  is  given.  This  is  the  idea  of  a 
mortgage :  and  the  security  is  redeemable  on  the  pay- 
ment or  diicharge  of  snoh  debt  or  obligation,  any 
provision  to  the  contrary  notwithstanding.  That,  in 
my  opinion,  is  the  law.  Any  provision  inserted  to 
prevent  redemption  on  payment  or  performance  of 
tiie  debt  or  obligation  for  which  the  security  was 
given  is  what  is  meant  by  a  dog  or  fetter  on  the 
equity  of  redemption,  and  is  Sierefore  void.  It 
follows  from  this,  that  'once  a  mortgage  always  a 
mortgaffe';  bat  I  do  not  understand  that  this 
principle  involves  the  further  proposition  that  the 
amount  or  nature  of  the  further  debt  or  obligation 
the  payment  or  performance  of  which  is  to  be  secured 
is  a  dog  or  tettSr  within  the  rule." 

I  dte  that  case  because  it  appears  to  me  that  that 
lays  down  the  rule ;  and  the  differences  which  are 
supposed  to  prevail  from  time  to  time  appear  to  me 
to  be  only  differences  of  fact,  or  of  the  modes  in 
which  the  various  courts  have  regarded  the  fact,  as 
to  whether  a  case  came  within  that  rule  or  not.  Bat 
I  do  not  believe  that  there  is  any  portion  of  that 
which  Lord  Undley  laid  down  in  the  case  whidi  I 
have  dted  that  has  been  the  subject  of  doubt  or 
difficulty  in  any  court  whatever. 

I  find  that  the  same  question  has  arisen,  and  has 
been  very  learnedly  discussed,  in  the  Irish  courts 
latdy  in  the  case  of  Browne  v.  Byan,  [1901]  2  Ir.  B. 
663,  and  certainly  the  case  is  extremely  relevant  to 
the  question  which  this  House  is  now  discussing, 
because,  in  truth,  it  arose  upon  what  practically  are 
the  facts  of  this  case,  and  the  learned  judges  in  the 
Court  of  Appeal  have  arrived  at  the  same  con- 
dusion  as  that  at  whidi  I  invite  this  House  to 
arrive.  FitzQiblxm,  L.J.,  in  his  judgment  (and  also 
Holmes,  L.  J.),  in  referring  to  the  case  which  I  have  just 
dted,  apx)ear  to  consider  that  that  case  is  inconsistent 
with  the  rule  which  they  themsdves  lay  down.  I 
COL f ess  I  am  unable  to  find  any  inconsiitency.  It 
may  be  that  Lord  lindley  took  a  different  view  of  the 
facts  in  the  case  to  which  be  was  then  referring  to  that 
which  they  would  have  taken,  but  that  is  not  a  differ- 
ence in  the  law;  and  in  this  case  it  wppenxs  to  me, 
as  in  the  case  which  was  argued  in  the  Oourt  of 
Appeal  in  Irdand,  it  is  almost  impossible — ^if  the 
rule  laid  down  by  Lord  Lindley  there  is  the  rule 
upon  whidi  the  courts  must  aot~to  deny  that  there 
is  a  fetter  or  dog,  or  whatever  figurative  word  may 
be  used,  to  prevent  that  which,  according  to  the 
known  state  of  the  law,  is  to  be  enforced — namdy, 
that  the  person  who  has  pledged  his  estate  for  the 
payment  of  a  debt  shall,  upon  redemption,  be  entitled 
to  have  that  estate  back  again  unfettered  and  un- 
dogged  by  anjthinff  that  shall  prevent  his  exercising 
the  light  which  the  law  insists  upon  his  being  per- 
mitted to  have.  Under  these  drcumstanoes,  it  is  and 
must  be  in  each  case  a  question  of  the  particular  thing 
which  is  advanced  as  a  dog  or  a  fetter,  and  in  some 
cases  it  may  seem  to  come  very  near  the  line.  What- 
ever rule  is  laid  down,  one  can  reduce  it  to  some- 
thing like  an  absurdity  by  taking  an  extreme  case. 

But,  takinp^  this  case,  it  appears  to  me  that  un- 
doubtedly this  was  a  mortgage,  and  that  the  equity 


of  redemption  is  oLo^g^  and  fettered  here  by  the 
continuance  of  an  obligation  whidi  would  render  this 
house  less  valuable  in  the  hands  of  its  owner  during 
the  whole  period,  and  beyond  the  whole  period,  (3 
the  term,  apart  from  the  realization  of  the  security. 
Under  those  drcumstanoes,  as  a  matter  of  the  mtnit 
and  simplest  reasoning,  I  am  wholly  unable  to 
come  to  any  other  oonduiion  than  that  there  ia  s 
dog  and  fetter  here  which  the  law  will  not  permit. 
That  seems  to  me  to  be  the  whole  of  this  case ;  snd, 
apart  from  the  attempt  to  determine  the  sources  from 
which  this  rule  of  law  or  equity  was  arrived  st,  it 
seems  to  me  that  this  case  is  capable  of  being  disposed 
of  very  summarily  in  that  way.  I  care  not  what  the 
sources  of  the  rule  were.  I  care  not  what  difBprence 
of  fact  there  may  have  been  in  other  oas^.  What  I 
say  is,  here  is  a  case  strictly  within  the  rule,  and,  look- 
ing at  the  facts  of  this  case,  and  applying  to  it  one's 
ordioary  knowledge  of  what  wouM  be  the  effect  of 
the  covenant  upon  the  property  whioh  was  made  the 
pledge,  and  which  has  to  oe  restored,  free  and 
unfettered,  to  its  owner,  I  cannot  entertain  a  doaht 
that  it  did,  and  did  intentionally,  place  a  dog  and 
fetter  upon  the  right  of  redemption  which  it  is  the 
policy  of  the  law,  as  dedared  by  the  oourts  of  equity, 
to  insist  shall  not  be  taken  away  by  smy thing  in  the 
nature  of  a  mortgage. 

Under  these  circumstances  I  move  that  this  ^pesl 
be  dismissed  with  costs. 

Lord  Maonaohtsn. — I  am  of  opinion  that  the 
judgment  of  Cozens-Hardy,  J.,  affirmed  by  the 
Court  of  Appeal,  is  perfectly  right. 

Bedemption  is  of  the  very  nature  and  eisecoe  of  s 
mortgage,  as  mortgages  are  regarded  in  equity.  It 
is  inherent  in  the  thing  itself ;  and  it  is,  I  thtak,  y 
firmly  settled  now  as  it  ever  was  in  former  times  thst 
equity  will  not  permit  any  device  or  contrivanoe 
designed  or  calculated  to  prevent  or  impede  redemp- 
tion. It  follows  as  a  necessary  consequence  thit 
when  the  money  secured  by  a  mortgage  of  laod  ii 
paid  off,  the  land  itself,  and  the  owner  of  the  hod 
m  tiie  use  and  enjoyment  of  it,  must  be  as  free  and 
unfettered  to  all  intents  and  purposes  as  if  the  land 
had  never  been  made  the  subject  of  the  security. 

In  the  ixresent  case  it  is  hardly  neoessazv  to  appssl 
to  this  prindple,  because  the  mortgage  aeed  under 
consideration  expresdy  and  in  terms  provides  that, 
on  repayment  of  the  money  advanced,  the  mortgagees 
are  to  reoonvey  the  mortgaged  premises  to  the  mort- 
gage, or  as  he  shall  direct.  That,  of  course,  mesns 
uiat  tiie  land  is  to  be  reoonveyed  freed  and  dis- 
charged from  all  burthen  and  liability  in  reqieot  of 
or  arising  out  of  the  contract  under  which  the 
advance  was  made. 

Counsel  for  the  appdlants,  in  his  reply,  felt  the 
difficulty  of  his  position  so  much  that  he  was  driven 
to  contend  that  the  subject  of  the  security  was  s 
"  tied  *'  public-house,  and  that  therefore  the  mort- 
gagor oould  only  get  back  his  property  subject  td  thtt 
''  tie  "  in  favour  of  the  mortgagees,  the  brewers.  Bat 
to  this,  as  was  pointed  out  in  the  Court  of  Appesl, 
there  are  two  answers.  In  the  first  place,  the 
argument  has  no  foundation  in  fact.  Kothing  can 
be  plainer  than  this,  that  it  was  the  object  and 
intention  of  all  parties  that  the  property  shonld  he 
set  free  from  the  old  *'tie"  aHaoned  to  it,  or 
attempted  to  be  attached,  in  the  hands  of  its  former 
owner,  and  that  it  should  be  mortgaged  to  the 
appellants  as  a  free  public-house.  In  the  next  plsse, 
if  tiie  tie  is  invalid  alter  redemption  now,  the  tie  oooU 
not  have  subsisted  after  the  cud  mortg^age  was  paid 
off. 

Since  the  argument,  my  attention  has  been  sailed 
to  the  case  of  Browne  v.  Byan^  reoently  dedded  by  the 
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Court  of  Appeal  in  Ireland.  There  a  farmer 
mortgaged  his  holding  to  seoure  £200  and  intoest; 
and  as  part  of  the  mortgage  transaction  it  was 
itipnlatea  that  the  mortgagor  should  sell  hii  holdup 
witbin  twelre  months,  employ  the  mortgagee  as  the 
anotioneer  at  a  certain  oommisBion«  or  pay  him  the  Uke 
commission  if  the  conduct  of  the  sale  was  giyen  to 
anyone  else.  The  Ckrart  of  Appeal  held,  and  in  my 
judgment  rightly  held,  that  tne  stipulation  had  no 
effect  after  redemption.  The  judgments  of  the 
learned  judges  in  the  Court  of  Appeal  seem  to  me,  if 
I  may  venture  to  say  so,  to  contain  a  very  dear 
expontion  of  the  law.  They  had  occasion  to  consider 
the  judgment  of  the  Bnolish  Court  of  Appeal  in 
BantUy  ▼.  Wilde,  and  uey  expressed  theur  dis- 
appioyal  of  the  conclusion  at  which  the  English 
Court  of  Appeal  arriyed.  Speakmff  for  myself, 
with  all  deference  to  Lord  lindley,  1  cannot  help 
sharing  that  view.  I  do  not  in  the  least  dissent  from 
the  propositions  laid  down  by  Lord  Lmdley,  taking 
them  separately.  But  the  transaction  in  that  case 
seems  to  me  to  have  been  nothing  more  than  an 
ordinary  mortgage  to  secure  an  advance  of  money, 
with  a  superad£d  obligation  offending  against  the 
settled  jprindples  of  equity  in  that  it  rendered 
redemption  impossible.  It  seems  to  me  to  be  contrary 
to  principle  that  a  mortgagee  should  stipcdato  with 
his  mortgagor  that,  after  full  payment  of  prindpal, 
interest,  and  costs,  he  should  continue  to  receive,  for 
a  deficite  or  indefinite  period,  a  share  of  the  rents  and 
profits  of  the  mortgaged  property  as  the  result  of  an 
obligation  arising  from  the  contract  made  when  the 
mor^^age  was  created.  Kor  can  I  agree  with  the 
President  of  the  Probate  Diviaion,  who  seems  to  have 
thought  that  Baniley  v.  Wilde  was  covered  by  the 
dedsion  in  Bigge  v.  HoddinoU^tk  dedsion  to  which,  as 
it  seems  to  me,  no  objection  can  be  taken. 

If  there  is  an  expresdon  in  Cozens-Hardy,  J.'s, 
judgment  to  which  I  do  not  cordially  assent,  it  is  one 
in  &ie  last  paragraph  of  his  jnd^ent,  where  the 
learned  jndge  seems  to  refer  to  this  tie  as  ''  an  equity 
attached  to  the  property,''  or  as  an  '*  equitable 
harden."  I  rather  doubt  whether  such  an  obligation 
can  be  made  to  ran  with  the  land,  or  can  be  imposed 
on  the  owner  in  respect  of  the  property  except  as 
between  lessor  and  lessee,  or,  in  the  case  of  a 
mortgage,  during  the  continuance  of  the  security. 

I  concur  in  thmking  that  the  judgment  should  be 
a£Srmed. 

Lord  Bhakd, — I  am  of  the  same  opinion.  For  the 
reasons  stated  bv  Cczens-Hardy,  J.,  by  the  Court  of 
Appeal,  and  in  this  House,  I  am  of  opinion  that  the 
appeal  should  be  dismissed. 

Lord  Davet. — There  are  three  doctrines  of  the 
courts  of  CN^uity  in  this  country  which  have  been 
referred  to  in  the  course  of  the  argument  in  this  case. 
The  first  doctrine  to  which  I  refer  is  expressed  hi 
the  maiim,  *'  Once  a  mortgage  always  a  mortgage." 
The  second  is,  that  the  mortgagee  shall  not  reserve 
to  himself  any  collateral  aidvantage  outdde  the 
mortage  contract ;  and  the  third  is,  that  a  providon 
or  stipuation  which  will  have  the  effect  of  clogging  or 
fettering  the  equity  of  redemption  is  void. 

The  first  maxim  presents  no  di£BiCulty ;  it  is  only 
another  way  of  saymg  that  a  mortgage  cannot  m 
made  irredeemable,  and  that  a  provision  to  that  effect 
is  vdd.  In  the  case  of  Salt  v.  Marquie  0/ Northampton 
the  question  was  whether  a  certain  life  policy,  the 
premiums  on  which  were  charged  against  the 
mortgagor,  was  comprised  in  the  inortgage  security. 
That  queetion  haviog  been  decided  in  the  a&mative,  it 
was  declared  to  be  redeemable,  notwithstanding  an 
express  providon  to  the  contrary  contdned  in  the 
deed. 


The  second  doctrine  to  which  I  refer — namdy,  that 
the  mortgagee  shall  not  reserve  to  himself  any 
collateral  advantage  outdde  the  mortgage  contract-^ 
was  esteblished  long  ago  when  the  usury  laws  were 
in  force.  The  court  of  equity  went  beyond  Uie  usury 
laws,  and  set  its  face  against  every  transaction  which 
tended  to  usury.  It  therefore  declared  void  every 
stimulation  by  a  mortgagee  for  a  collateral  advantega 
which  made  ite  total  remuneration  for  the  loan 
indirectlv  exceed  the  legal  interest.  I  think  it  wUi 
be  found  that  every  case  under  this  head  of  equity 
was  dedded  either  on  this  ground  or  on  the  ground 
that  the  bargain  was  oppresdve  and  unconscionable. 
The  abolition  of  the  usury  laws  has  made  an  altera- 
tion in  the  view  the  court  should  take  on  this 
subject,  and  I  agree  that  a  collateral  advantage  may 
now  be  stipulated  for  by  a  mortgagee,  provid^  that 
no  unfair  advantage  be  taken  by  the  mortgagee  which 
would  render  it  void  or  voidable,  according  to  the 
general  prindples  of  equity,  and  provided  that  it 
does  not  offend  against  the  third  doctrine.  On  these 
grounds  I  think  the  case  of  Biggs  v.  Eoddinott  was 
rightly  decided. 

The  third  doctrine  to  which  I  have  referred  is  really 
a  corollary  from  the  first,  and  might  be  expressed  in 
this  form:  '*Onoe  a  mortgage  always  a  mortgage, 
and  nothing  but  a  mortgage."  The  meaning  of  that 
is,  that  the  mortgagee  shaQ  not  make  any  snpulation 
which  will  prevent  a  mortgsgor  who  has  paid 
prindpal.  Interest,  and  costs  from  getting  back  his 
mortgaged  property  on  the  condition  on  which  he 
parted  with  it.  I  do  not  dissent  from  the  opinion 
expressed  by  Lord  Lindley  when  Master  of  the  Bolls 
in  the  case  of  SanUey  v.  Wilde.  He  says :  <'  A  *  dog ' 
or  'fetter'  is  something  which  is  inconsistent  with 
the  idea  of  *  security ' ;  a  dog  or  fetter  is  in  the 
nature  of  a  repugnant  con(ution."  But  I  ask 
"  security  "  for  what  ?  I  think  it  must  be  secmitv 
for  the  prindpal,  iaterest,  and  coste,  and,  I  wiU 
add,  for  any  advantages  in  the  nature  of  increased 
interest  or  remuneration  for  the  loan  which  the 
mortgagee  has  validly  stipulated  for  during  the 
continuance  of  the  mortgage.  There  are  two 
elemente  in  the  conception  of  a  mortgage — ^first, 
security  for  the  money  advanced;  and  secondly, 
remuneration  for  the  use  of  the  money.  "Wlien  the 
mortgage  is  pud  off  the  security  is  at  an  end,  and, 
as  the  mortgngee  is  no  longer  kept  out  of  his  money, 
the  remuneration  to  him  for  the  use  of  his  money  is 
also  at  an  end.  I  confess  I  should  have  dedded  the 
case  of  SanUey  v.  Wilde  differently  from  the  way  in 
which  it  was  dealt  with  in  the  Court  of  AppeaL 
After  the  payment  of  prindpal  and  interest  and 
everything  which  had  become  payable  up  to  the  date 
of  redemption,  the  property  in  that  case  remained 
charged  with  the  payment  to  the  mortgagee  of  one- 
third  share  of  the  profite,  and  the  stipuUtion  to  that 
effect  should,  I  think,  have  been  hdd  to  be  a  dog  or 
fetter  on  the  right  to  redeem.  The  principle  is  tiiis, 
that  a  mortgage  must  not  be  converted  mto  some- 
thing dse;  and  when  once  you  come  to  the  con- 
dudon  that  a  stipulation  for  the  benefit  of  the 
mortgagee  is  part  of  the  mortgage  transaction,  it  is 
bat  part  of  his  security,  and  necessarily  comes  to  an 
end  on  the  payment  off  of  the  loan.  In  my  opinion 
everv  yearly  or  other  recurrioff  payment  stipulated 
for  by  the  mortgagee  should  be  held  to  be  in  the 
nature  of  interest,  and  no  more  payable  after  the 
prindpal  is  pdd  off  than  interest  would  be.  I 
apprehend  a  man  could  not  stipulate  for  the  con- 
tinuance of  payment  of  interest  uter  the  prindpsl  is 
paid,  and  I  do  not  think  he  can  for  any  other 
recurring  payment,  sudi  as  a  share  of  profits.  Any 
stipulation  to  that  effect  would,  in  my  opinion,  l>e 
TOid  as  a  clo^;  or  fetter  on  the  equity  of  redemptiou. 
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By  the  Gonveyanoing  Act  a  mortgagee  may  now 
be  required  to  transfer  his  mortgage  on  payment  of 
what  is  dne  to  him,  and  he  must  then  transfer  i^l  his 
security,  induding  every  advantage  whioh  he  derives 
from  the  mortgage  transaction  and  all  his  deeds  and 
documents  constituting  his  title  as  mortgagee.  And 
on  redemption  he  must  do  the  like  to  the  mortgagor, 
and  any  stipulation  which  varies  the  effect  and 
incidents  of  redemption  ou  payment  off  of  what  is 
due  on  the  loan  is  a  clog  within  the  meaning  of  the  rule. 

Now,  applying  what  I  have  said  to  the  present  case, 
the  decision  becNMnes  easy.  In  the  first  place,  I  do 
not  think  that  the  respondent's  covenant  to  deal 
exclusively  with  the  brewers  continued  after  the  pay- 
ment off  of  the  loan  and  the  redemption;  and 
secondly,  if  it  did,  it  was  an  attempt  to  charge  it  on 
the  property,  and  that  constituted  a  clog  or  fetter 
whion,  according  to  well-estabUshed  principles,  was 
void. 

I  only  desire  to  add  that,  with  Lord  Maonaghten, 
I  cannot  assent  altogether  to  the  aisumption  made  by 
Go2sens-na^y,  J.,  that  the  covenant  constituted,  or 
might  constitute,  a  good  charge  upon  the  property  by 
virtue  of  the  operation  of  the  doctrine  in  TM  v. 
Moxhay,  I  should  hesitate  some  time  before  I  assented 
to  that  proposition,  but  it  is  perfectly  immaterial  for  the 
decision  in  the  present  case,  became,  as  I  have  already 
said,  I  think  that  the  covenant  did  not  continue  afto: 
the  redemption,  and  that  the  mere  attempt  to  make  it 
a  charge  on  the  property  would  render  it  void. 

Upon  these  grounds  I  agree  that  the  appeal  should 
be  dismissed. 


Lord  Bbahptok. — ^I  am  so  satisfled  in  my  own 
mind  with  the  judgment  pronounced  by  Cozens- 
Hardy,  J.,  and  by  the  Court  of  Appeal,  and  the 
judgment  already  proposed  to  this  House,  that  I 
think  I  should  be  wasting  time  if  I  were  to  add 
anything  to  them  beyond  expressing  my  concurrence. 

Lord  BoBBKTSOii^. — I  concur. 

Lord  LnTDLEY. — I  agree  in  thinking  that  the 
covenant  contained  in  this  mortgage,  by  whioh  the 
mortgagees  have  attempted  to  convert  the  house 
mortgaged  from  a  free  public-house  into  a  tied 
publio-houBe,  even  after  redemption,  is  invalid.  I 
see  no  answer  to  the  objection  taken  to  it  that  upon 
payment  off  of  the  mortgage-money  the  mortgagor 
cannot  get  back  what  he  mortgaged — ^namely,  a  free 
public-house.  The  attempt  to  strengthen  the  tie  by 
stipulating  for  liquidated  damages  and  charging  them 
on  the  property  certainly  does  not  mend  matters,  but 
makes  uiem  worse. 

The  case  before  us  is  not  like  the  case  of  a  mortgage 
of  wasting  property — for  example,  a  lease  wMch, 
owiog  to  its  natiue,  cannot  be  given  bac^  on 
redemption  in  the  state  in  which  it  was  mortgsged. 
Here  the  mortgage  contains  a  covenant  the  object  of 
which  is  to  disentitle  the  mortgagor  on  redemption 
from  having  back  the  property  unfettered  by  that 
covenant.  This  is  inconsistent  with  the  settled  law 
of  mortgage. 

I  regard  the  mortgage  deed  in  this  case  as  another 
unsuccessful  attempt  to  lay  a  new  burden  ou  land 
not  warranted  by  law  or  by  the  doctrine  laid  down 
by  Tulk  V.  Moxhayt  which  has  often  lately  been  relied 
upon  as  going  much  further  than  it  does. 

The  condurion  thus  arrived  at  is  not  inconsistent 
witii  Santley  v.  Wilde^  on  which  the  appellants  so 
strongly  rely.  Some  of  this  House  think  that  case 
went  too  far.  I  do  not  think  so  myself ;  but  I  will 
not  trouble  to  consider  its  details,  which  were  com- 
plicated. The  principle  on  which  the  Court  of 
Appeal  decided  the  case  was,  I  still  think,  sound. 
Vmether  it  was  properly  applied  in  that  case  is  now 
of   no   importance.      I   believe  the   true  principle 


« 

applicable  to  these  cases  to  be  that  expounded  by  the 
Court  of  Appeal  in  Biggs  v.  HoddinaU  and  Bmdk^  t. 
WUde,  That  principle  is  perfectly  connstent  with  s 
real  pledge  and  with  the  maxim,  '*  Once  a  mortgage 
always  a  mortgage  " ;  but  it  will  not  render  valid  the 
covenant  whidi  your  lordships  have  to  ooDsider  in 
the  present  case. 

I  agree  that  this  appeal  ought  to  be  dismiiissd  with 
costs. 

As  regards  the  reoent  case  of  Browne  v.  Rfon  ia 
Ireland,  I  am  satisfied  tiiat  the  Court  of  Appeal  did 
not  go  too  far  in  holding  that  the  plaintiffs  aotioa 
for  damages  could  not  be  sustained. 

Order  of  the  Court  of  Appeal  affirmed,  and  appeal 
dismieeed  ivUh  coits. 

Solicitor  for  the  appellants,  Fuhere. 

Solicitors  for  the  respondent^  SandUande  (k  Co, 


OEottrt  of  8l99eaL 
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From  K.  B.  Div. 

(Collins,  M.B.,  and  Bomer  and 

Mathew,  L.JJ.) 

MiCHABL  V,  Habt  &  Co.  (a.) 

Stock  exchanges-Damages — Measure  of — Closing  acoovat 

— Breach  of  contrad. 

Defendants,  who  were  brokers  on  the  London  Stodi 
Exchange^  agreed  with  tJie  plaintiff,  for  whom  they  had 
bought  certain  sJiares  for  a  particular  settlement,  to  carry 
over  the  shares  to  the  next  settlement,  and  entered  into  the 
necessary  arrangements  with  jobbers  for  that  purpose. 
Before  the  settlement  t?ie  defendants,  in  breach  of  their 
agreement,  closed  the  account  by  selling  the  shares  agaM 
him,  and  gave  him  notice  thereof,  tJie  plaintiff  intiiUng 
upon  the  defendants  performing  the  con:tract  upon  ^ 
day  fixed  for  its  performance.  In  an  action  to  recover 
damages  for  the  breach  of  contract, 

ffeld,  that  the  plaintiff  was  not  bound  to  treat  the  om- 
tract  as  finally  determined  on  tJie  day  the  account  wu 
closed,  and  to  measure  his  damages  upon  the  prices  of  the 
shares  ruling  on  thai  day,  but  that  he  was  entitled  to 
have  his  damages  cusessed  upon  the  prices  ruling  on  ihe 
next  settling  day,  the  day  fixed  for  the  performance  of 
the  contract, 

QusBre,  whether,  cu  held  by  Wiib,  J.  (ante,  p.  IM, 
[1901]  2  K.  B,  867),  the  damages  should  be  assessed 
upon  the  highest  prices  ruling  between  the  date  when  the 
account  was  wrongfully  closed  and  the  settling  day. 

Appeal  from  the  judgment  of  Wills,  J.,  on  further 
consideration:  reported  anfe,  p.  154;  [1901]  2  E.B. 
867. 

The  action  was  brought  against  a  firm  of  etock- 
brokers  to  recover  damages  for  breach  of  contract  m 
not  carrying  over  certain  shares.  The  plaintiff'fl 
case  was  that  he  agreed  with  the  defendante  as  hii 
stockbrokers,  on  the  11th  and  13th  of  May,  1901, 
that  certain  stocks  and  shares  whioh  they  had 
purchased  for  him  for  the  mid-May  settlement 
should  be  carried  over  by  the  defendants  for  the 
end  of  May  settlement.  He  had  previously  depoiited 
with  them  100  buik  shares  to  secure  any  balance 
that  might  be  due  from  him  to  them.  The  defendaoti 
made  arrangements  with  jobbers  to  carry  over  the 
shares.  The  plaintiff  complained  that  in  breach  of 
their  contract  the  defendants  on  the  14th,  15th,  and 
16th  of  May  wrongfully  closed  the  account  and  add 

(a.)  Beported  by  W.  F.  Babbt,  Esq.,  Barrister-at- 
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against  him  the  itooks  and  sharet  at  ^oes  greatly 
to  hif  detriment.  The  defendants  denied  that  they 
agreed  to  carry  over  any  stooks  and  shares  belonging 
to  the  plaintiff  exoept  npon  the  express  condition 
that  he  should  pay  the  defendsuts  all  differences 
due  upon  his  aooonnt  in  excess  of  £1,000,  and  in 
the  mesntime  proTiding  farther  coyer  should  the 
oondition  of  the  market  require  it.  Theb  case  was 
that  <m  the  14th  of  May,  1901,  they  gaye  notice  to 
the  plaintiff  that  unless  he  compHed  with  the  con- 
dition 1^  proyiding  further  coyer  at  or  before  2  p.m. 
on  that  day  they  would  dose  the  account,  and,  as 
he  did  not  do  so,  they  dosed  the  account.  It 
i^ppeared  that  in  answer  to  the  notice  aboye  men- 
tioned, the  plaintiff's  solidtors  at  once  wrote,  before 
the  settling  day,  that  the  plaintiff  insisted  upon  the 
defendants  pertormin^  the  contract. 

At  the  trial  the  jury  returned  a  yerdict  for  the 
plaintiff.  The  defendants  applied  for  a  new  trial  on 
the  grounds  of  misdirection,  and  that  the  yerdict  was 
•gainst  the  weight  of  eyidenoe,  but  the  court  (con- 
sisting of  the  Master  of  the  Bolls,  Stirling  and 
Mathew,  I1.JJ.)  refused  to  grant  a  new  trial, 
Mathew,  L.J.,  dissenting.  It  appeared  that  the 
prices  of  the  shares  on  the  day  of  the  dosing  of 
uie  account  were  such  that  the  damages,  if  assessed 
upon  the  basis  of  the  prices  on  that  day,  were  nomi- 
nal The  prioes  of  the  shares  rose  alter  that  date, 
bat  subsequently  fell  a  little,  and  at  the  date  of  the  end 
of  May  settlement  the  prioes  were  bdow  the  highest 
prioes  during  the  account. 

Upon  further  consideration  Wills,  J.,  hdd  that 
the  measure  of  damages  was  the  highest  prices  of 
the  shares  between  the  date  of  the  wrongful  dosing 
of  the  account  and  the  settling  day. 

The  defendants  appealed* 

J»  Lawion  Waitan,  K.0„  and  Serheri  Beed,  K.O. 
{H.  Kisch  with  them),  for  the  defendants. — ^When  the 
defendants  gaye  the  plaintiff  notice  that  they  were 
ffomg  to  sell  the  shares  and  close  the  account  unless 
further  coyer  was  proyided,  and  upon  further  coyer 
not  being  proyidea,  sold  the  shares,  the  contract  was 
finally  determined.  By  the  sale  of  the  shares  the 
defendants  released  the  jobbers  from  their  obligation 
under  the  oontraot,  and  the  contract  with  aJl  its 
incidents  was  gone.  There  was  at  that  time  a  final 
breach  of  the  oontraot,  and  the  plaintiff  was  bound  to 
mess  his  damages  upon  the  ba^  of  the  prioes  of  the 
>haies  at  that  date.  If  this  basis  were  taken,  there 
would  be  no  damages.  Secondly,  if  the  defendants' 
contention  was  wron^^  upon  that,  the  settling  day  was 
the  date  for  aecertaimng  the  damages.  The  pluntiff 
was  entiiled  to  haye  the  shares  deliyered  to  him 
on  that  day.  U  the  plaintiff  elected  to  treat  theoon- 
traot  as  still  aliye,  it  was  aliye  for  all  purposes,  induding 
the  oUigation  to  giye  the  defendants  instructions  to 
lell  the  shares  at  an  intermediate  date.  Not  haying 
done  so  he  could  not  claim  damages  on  the  basis  of 
the  highest  prioes  ruling  during  uie  period  in  ques- 
tion, but  could  only  chum  damages  on  the  bans  of 
the  prioes  on  the  settling  day  when  the  shares  should 
have  been  deliyered.  It  was  not  like  the  oaae  of  a 
continuous  obligation  to  deliyer  shares. 

Bu/uB  l9aac$,  K,0.,  and  A.  J.  David  {W.  CameHley 
with  him),  for  the  j^intifi^  were  not  called  upon  on 
the  first  point.* 

*  Upon  the  seoond  point  an  agreement  as  to  the 
amount  of  damages  was  axriyed  at  between  the 
parties,  without  prejudice  to  the  right  of  the 
defendants  to  appeal  to  the  House  of  Lords,  both 
upon  the  question  whether  there  should  not  be  a  new 
trial,  and  also  upon  the  question  whether  the  damages 
ihoald  not  be  assessed  npon  the  basis  of  the 
first  oontention  of  the  def enoanta  aboye  set  out. 


OoLUNS,  M.B. — This  is  an  action  brought  by  a 
dient  against  a  firm  of  stockbrokers  alleging  that  the 
defendc^ts  had  agreed  to  carry  oyer  certain  shares, 
which  they  had  bought  for  him  on  the  London  Stock 
Bxohange,  from  the  mid-May  to  the  end  of  May 
settlement,  and  that  the  defendants  had  broken  that 
amsment  by  wrongfully  selling  the  shares  and  thus 
o&siag  the  account  before  the  end  of  May  settlement. 
The  defendants  denied  the  agreement  and  the  breaoh. 
The  jury  returned  a  yerdict  for  the  jdaintiff,  and  this 
court  refused  to  grant  a  new  trial,  my  brother 
Mathew  dissenting.  Then  comes  this  appeal  before 
us  from  the  decision  of  Wills,  J.,  as  to  the  proper 
measure  of  damages. 

The  points  argued  before  Wills,  J.,  were,  I  suppose, 
the  same  as  those  which  haye  been  areued  before  us. 
It  was  contended  that  the  defendants  haying  without 
inshructions  dosed  the  account  a  day  or  two  after  they 
had  agreed  to  cany  oyer  the  shares,  that  was  a  finid 
breach  by  ^e  defendants  of  their  undertaking ;  and 
that,  inasmuch  as  the  breach  resulted  in  releasing  the 
jobbers,  with  whom  they  had  contracted,  from  the 
obligation  to  buy  or  sell  the  shares,  that  for  some 
reason  or  other  altered  the  right  of  the  plaintiff  to 
dect  whether  he  would  or  would  not  treat  the 
repudiation  as  a  final  breach,  and  as  the  only  breaoh 
of  which  he  was  entitled  to  take  adyantage.  In  . 
other  words,  the  argument  was  that  the  ^^ntiff  had 
no  option  to  say  that  he  would  wait  until  the  date 
fixed  for  performance  of  the  contract,  but  that  the 
damages  must  be  assessed  upon  the  footing  that  the 
oontraot  was  rescinded  on  tne  day  of  the  wrongful 
sale. 

The  general  rule  of  law  in  regard  to  what  has  been 
called  an  antidpatory  breaoh  of  oontraot  goin^  to  the 
whole  consideration  for  the  oontraot  is  this :  An 
announcement  by  one  party  to  a  contract  that  he 
will  not  perform  it — ^that  is,  a  declaration  by  him,  so 
so  far  as  he  is  concerned,  of  his  intention  then  and 
there  to  rescind  it,  does  not  of  itsdf  amount  to  a 
breaoh  of  contract  or  a  resdssionof  it.  The  two 
parties  must  resdnd.  But  the  effect  of  the  wrongful 
n'pudiation  is  to  entitle  the  other  party  to  adopt  that 
repudiation,  and  to  treat  the  contract  as  at  an  end, 
except  for  the  purpose  of  bringing  an  action* upon  it 
to  reooyer  damages  for  the  breaoh.  He  may,  how- 
eyer,  treat  the  notice  of  intention  as  inoperatiye,  and 
may  hold  the  other  party  to  the  contract.  Unless  he 
deots  to  treat  the  oontraot  as  rescinded  he  can  call 
upon  the  other  party  to  perform  it.  That  rule  was 
stated  by  Oodibum,  C.U.,  in  Frost  y.  Knight,  20 
W.  R.  471,  L.  E.  7  Ex.  Ill,  and  by  Keating,  J., 
in  %)er  y.  Johnson,  21  W.  R.  384,  L.  B.  8  C.  P. 
167,  as  well  as  by  Lord  Esher  in  JohnsUme  y. 
Milling,  34  W.  R.  238,  16  Q.  B.  D.  460,  at  p.  467.  In 
Boper  y.  Johnson  the  point  arose  because  the  plaintiff, 
by  bringing  the  aotion  before  the  expiration  of  the 
time  for  the  performanoe  of  the  oontraot  must  be 
taken  to  haye  tied  himadf  to  the  repudiation  as  a 
final  determination  of  the  contract.  The  rule  does 
not  apply  where  the  plaintiff  has  not  so  tied  himsdf . 
In  the  present  case  the  aotion  was  not  brought 
until  after  the  day  fixed  for  the  performance  of 
the  contract,  and  upon  the  defendants  giymg  the 
plaintiff  nottoe  that  they  were  going  to  dose  the 
account  the  plaintiff's  solidtors  wrote  to  the 
defendants  indsting  upon  their  performing  the 
oontraot  on  the  date  fixed  for  performance,  la  my 
opinion  the  contention  that  the  plaintiff  must  measure 
his  damages  on  the  date  of  the  wrongful  dosing  of  the 
account,  and  that  on  that  basis  the  plaintiff  would 
only  be  entitled  to  nominal  damages,  cannot,  upon 
the  decisions  aboye  referred  to,  be  sustained. 

There  was  a  contention  put  forward  by  the 
plaintiff,  whidi  was  adopted  by  Wills,  J.,  that,  as  the 
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Slaintiff  had  a  right  at  any  time  to  call  upon  the 
efendantB  to  sell  the  diares  during  the  aooonnt,  the 
measure  of  damages  must  be  based  upon  the  highest 
prices  of  the  shares  between  the  wrongful  closing  of 
the  account  and  the  end  of  ICay  settlement  The 
defendants  had  an  alternatiTe  contention,  on  the 
assumption  that  they  were  wrong  upon  the  first 
point — namely,  that  the  prices  ruling  on  the  day 
when  the  contract  ought  to  have  been  performed  was 
the  proper  measure  of  damages.  As  bet  w  een  these  two 
contentions  a  compromise  has  been  arrived  at.  We 
think  that  the  fii^st  point  taken  for  the  defendants  is 
bad,  and  we  give  our  decision  upon  that  point  only. 
We  hare  acc^ingly  only  to  give  judgment  for  the 
damages  to  be  assessed  in  accordance  with  the  agree- 
ment arrived  at  between  the  parties. 

BoMEB  and  Mathew,  L.JJ.,  concurred. 

Solicitors  for  the  plaintiff,  TT.  H*  Martin  &  Co. 

Solicitors  for  the  defendants,  BefiftM  &  Bey/ua, 


Appeal.  ) 

(Collins,  M.B.,  and  Stirling  and  [  KoY.  18. 

Mathew,  L.JJ.)  j 

Babtell  v.  W.  Gray  &  Co  (a.) 

M(uter  and  servant — Employers*  liahility — Accident^ 
Compensation — **  Factory  " — Painting  ship  in  dock — 
— "  Undertakers  *' — Factory  and  Workshop  Act,  1896 
(68  &  69  Vict,  c.  37),  «.  23~-Workmen*8  CompensaJtion 
Act,  1897  (60  &  61  VicU  c.  37),  «.  7. 

The  respondents  contracted  with  shipowners  to  do  the 
painting  and  plumbing  work  on  one  of  their  ships  which 
was  lying  in  a  wet  dock,  and  which  was  being  fitted  out 
for  a  voyage.  The  applicant,  who  was  in  the  employ^ 
ment  of  the  respondents,  was  sent  ivith  other  men  to  do 
the  work,  and  Vfos  engaged  on  the  painting  work  when  he 
was  injured  by  an  accident  The  shipowners  were  in 
charge  of  the  ship  with  part  of  the  crew  on  board,  but 
the  respondents  were  in  possession  of  the  ship  as  far  as 
was  necessary  for  the  work  to  be  done.  In  proceedings  to 
assess  compensation  under  the  Workmen* s  Compensation 
Act,  1897,  the  county  court  Judge  made  an  award  in 
favour  of  the  applicant. 

Held,  thai  there  was  evidence  upon  which  the  county 
court  judge  could  find  that  the  applicant  was  injured 
while  employed  in  a  factory,  in  respect  of  which  the 
respondents  were  the  undertakers,  and  that  therefore  he 
was  entitled  to  compensation, 

Aiipeal  from  an  award  of  the  judge  of  the  Bow 
County  Oourt  under  the  Workmen's  Oompensation 
Act,  1897. 

The  apx>licsnt  for  compensatton  was  a  ship  painter, 
and  was  in  the  employment  of  Ghray  &  Co.  Tbe 
steamship  Tongariro,  belonging  to  the  New  Zealand 
Shipping  Co.,  was  lymg  at  a  wharf  in  the  Boyal 
Albert  Docks  and  was  being  fitted  up  as  a  transport. 
Gray  &  Co.,  who  were  contractors  for  the  line  for 
painting  and  plumbing,  had  contracted  to  do  the 
piintin^  and  plumbiog  work  in  the  ship,  and  they 
sent  their  men  with  the  materials  to  the  dock  to  do 
the  work  on  board  the  ship.  They  did  not  hire  any 
ptft  of  the  dock  for  this  purpose.  It  was  stated  in 
evidence  that  the  shipping  company  were  in  charge 
of  the  ship  with  part  of  the  crew  on  board,  and  that 
Gray  &  Co.  were  in  possession  of  the  ship  as  far  as 
was  necessary  for  the  work  to  be  done.  Tbe  applicant 
was  injured  by  an  accident  while  painting  the  booby 
hatch. 

(a.)  Beported  by  W.  F.  Babby,  Esq.,  Barrister-at- 

Law. 


The  county  court  judge  made  an  award  m  fsToiir 
of  the  applicant  for  17s.  6d.  a  week. 
The  employers  appealed. 

A,  Porceil,  for  the  employers. — ''Undsrtaken"  in 
respect  of  a  factory  must,  by  section  7  of  the  Woik- 
men*s  Compensation   Act,  1897,  be  the  oocopivn 
thereof  witlun  the  meaning  of  the  Factory  snd  Work- 
shop Acts,  1878  to  1896,  and  by  section  23  of  the  Afit 
of  1896  the  person  having  the  actual  use  or  oooapa- 
tion  of  a  dock,  quay,  or  wharf  is  to  be  deemed  the 
occupier  of  a  factory.    A  person  having  theactoal 
use   or   occupation  of   a   ^p    in    a  dock  or  at 
a   wharf  m^    be   the   *' undertakers " :    Baine  ?. 
Jobson,  49  W.  B.  706,  [1901]  A.  C.  404.    There  ou 
however,  be  only  one  pereon  having  the  *'  actual  dm 
or  occupation ''  of  a  factory.    He  is  the  person  who  is 
liable  to  the  provisions  of  the  Factory  Acts  ai  to 
penalties  and  other  matters.    It  is  not  necewary  to 
say  that  exdusiye  use  or  ocoopation  is  essential;  the 
general  control  will  do.    The  appellants  had  not  ^ 
general  control  of  the  ship ;  the  shipowners  had  the 
general  control  by  having  their  crew  on  board.   Tbe 
appellants  were  merely  the  contractors  for  painting 
the  ship,  and  had  not  the  general  control  of  the 
ship  so  as  to  make  them  the  occupiers  of  a  f actxny. 
In  MerriU  v.   WiUon,  49  W.  B.  161,  [1901]  1  K.  B. 
36,  and  Baine  v.  Jobson  the  undertakers  had  the  geneni 
control  of  the  ship  or  dock.    The  appallaoti  were, 
therefore,  not  liable. 

He  also  referred  to  Low  v.  Abemethy  &  Co.,  2  Ot. 
Sess.  Cas.,  6th  series,  722  ;  Francis  ▼.  I'urner  Brothen, 
48  W.  E.  228,  [1900]  1  Q.  B.  478. 

Buegg,  K,C,,  and  Chester  Jones,  for  the  applicant- 
There  was  evidence  upon  which  the  county  ooazt 
jadge  was  justified  in  finding  that  the  appellants  had 
the  actual  use  or  occupation  of  the  ship  for  tiie 
purpose  of  carrying  out  tiieir  work.  It  is  clear  tbat 
the  use  or  occupation  need  not  be  exclusive.  Baine 
V.  Jobson  is  in  point 

They  also  referred  to  Aberdeen  Steam  TravHing  aai 
Fishing  Co.  v.  Peters,  1  Ct  Sess.  Cae.,  dth  series,  786. 

A,  Powell  replied. 

Collins,  M.B.— I  am  of  opinion  that  this  appeal 
should  be  dismissed.  The  county  oourt  judge  has 
found  that  the  applicant  was  entitled  to  an  award, 
and  he  arrived  at  that  decision  by  coming  to  oertsia 
conclusions  of  fact,  two  of  which  must  have  been  thit 
the  deceased  man  was  io jured  in  a  '*  factory,"  and 
that  the  employers  were  the  ^'undertakere"  n 
respect  thereof.  It  was  contended  that  the  award 
oaimot  stand,  because  there  was  no  evidence  tiiat  the 
employers  were  the  occupiers  of  a  factory,  and  that 
therefore  they  were  the  undertakers.  The  questioDi, 
therefore,  accordingly  are  whether  the  plaos  can  be 
described  as  a  factory,  and,  if  so,  whether  the 
employers  can  be  called  the  undertaken  in  respect  of 
it?  If  there  was  evidence  upon  those  pointi  we 
cannot  disturb  the  award.  The  facts  are  that  a  tiaas- 
port  was  being  made  ready  for  a  voyage,  and  tbe 
employers  were  described  in  the  evidenoe  as  doing  the 
paintinff  and  plumbing  work,  and  as  "oontraotw* 
for  the  line  for  painting  and  plumbtDg."  They  had 
contracted  to  do  the  painting  and  plambing  weak  cs 
the  ship  on  the  occasion  in  question.  That  seems  to 
point  to  a  contract  on  a  large  scale^  to  do  alltbo 
painting  and  plumbing  work  in  the  ship.  The  appli- 
cant was  employed  at  the  time  in  paintuig  the  booty 
hatch,  and  was  injured  by  an  aooident  while  flo 
employed.  There  is  nothing  to  suggest  tbat  the  con- 
tract which  the  employers  undertook  was  confined  to 
the  painting  of  the  booby  hatch.  I  undeistsad 
that  it  was  a  contract  to  paint  the  wliole  of 
the  ship,  and  the  painting  of  the    booby  ham 
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wu  part  of  the  work  inoladed  in  the  ooDtract*    The 
ship  was   in  a  dock,    and  therefore  tiie  penon  in 
oooupation  of  the  ship  would  be  in  ooctipation  of  the 
dock,  or  of  a  part  thereof  capable  of  being  limited 
and  defined  in  regard  to  apace.    He  would  therefore 
be  the  ocoupier  of  a  *'  factory  ^*  within  the  mcauing 
of  the  Workmen's    Compensation   Act,    1897.     By 
flection  23  of  the  Factory  and  Workshop  Act,  1895, 
the  person  having  the  actual  use  or  occupation  of  a 
dock,  wharf,  quay,  or  warehouse,  or  of  any  premises 
within  the  same,  or  forming  part  thereof,  and  the 
person  so  using  any  such  machinery  shall  be  deemed 
to  be  the  occupier  of  a  factory.    That  section  is  swept 
into  the  section  of  the  Workmen's  Compensation  Act, 
1897,  defining  ** factory"  and  "undertakers.''     In 
dealkig  with  a  dock  one  must  look  at  this  section  of 
the  Act  of  1895  to  see  if  the  case  is  brought  within 
the  Act  of  1897,  and  if  the  employers  are  tiie  under- 
takers.     The  words  in  the    section  ''having    the 
actual  use  or  occupation  "  are  followed  by  the  words 
"and  the  person  so  using  any  such  machinery,"  and 
this  seems  to  me  of  some  importance  as  showing  what 
it  the  nature  of  the  use  that  is  sufficient.    It  is  dear 
from  the  decision  in  £aine  v.  Johson  that  a  person 
working  on  a  ship  in  a  dock  is  working  in  a  factory. 
The  decision  in  Flowers  v.  Chambers^  47  W.  B.  513, 
was  overruled  by  Maine  v.  Johson,     Therefore  the 
applicant,  who  was  working  in  a  ship  in  a  dock,  was 
working  in  a  factory. 

The   next    question    is   whether    the    employers 

were   the   undertakers  in  respect  of   that   factory. 

That  depends  upon  whether  they  had  the  actual  use 

cr  occupation  of  the  ship,  and  therefore  of  the  dock, 

or  a  denned  part  of  it.    No  one  can  say  that  persons 

who  are  painting  a  ship  in  a  dock  are  mot  making 

use  of  the  dock.    There  was  abundant  evidence  that 

the  employers  had  the  actual  use  of  the  dock  or  of 

a  defined  port  of  it  for  the  purpose  of  carrying  on 

their  operations.    As  was  pointed  out  in  Merrill  v. 

Wila<m,  the  use  or  occupation  need  not  be  exclusive. 

Merrill  v.  WiUon  shows  t^at  in  determining  whether 

there  is  aotnal   use  or  occupation  the  tribunal  must 

look  at  the  sabject-matter  with  which  it  is  dealing. 

It  is  obvions  that  the  use  or  occupation  of  a  dock  or 

wharf  may  be  dififerent  from  the  use  or  occupation  of 

other  subject-matters.       There   may  be  a   use  or 

occupation  by  others,  and  at  the  same  time  the  special 

use  or  oocnpation  of  the  particular  individual  is  not 

interfer^  with,  Thededsionin  Jlfern72v.  TftZflonseems 

to  me  to  cnt  the  ground  from  under  the  contention  of 

the  employers,  that  the  shipowner,  by  occupying  the 

ship  with  bis  crew  on  board,  displaced  the  occupation 

of  the  employers.     I   agree   that   one   must    first 

constitute  the  place  a  factory,  and  in  determining  ihat 

question^   one  cannot  divorce  from  the  idea   of   a 

factory  all  notion  of  a  defined  limit  in  regard  to 

space.      In  this  case  the  whole  ship  was  handed  over 

to  the  employers  for  certain  purposes,  which  were  not 

inconaiatent  with  tiie  use  of  tiie  ship  by  other  persons 

for  other  purposes.     G^ie  employers  were  therefore 

the  nndertcuEers ;  at  any  rate  there  was  evidence  upon 

which  the   county  court  judge  was  justified  in^  so 

holding.     It  would  be  a  most  unfortunate  result  if  a 

workman  employed  directly  by  the  shipowners  could 

daim  conopensation,  while  he  could  not  if  he  were 

employed  oy  a  contractor  who  had  undertaken  to  do 

all  the   work  in  Uie  diip.     That  would  be  a  very 

refined  oonstruotion  to  place  upon  the  Act.     The 

appeal  therefore  fails. 

SxiKLiirOy  li.  J. — I  agree.  There  are  two  questions 
to  be  detenniiied :  first,  whether  the  ship,  which  was 
in  a  dock,  is  a  factory  within  the  meaning  of  the 
Workmen's  Compensation  Act,  1897  ;  and  secondly, 
whether  the  employers  are  the  undertakers  in  respect 
of  thftt  fsMJiory. 


With  reference  to  the  first  point,  after  the  dedsion 
of  the  House  of  Lords  in  Baine  v.  Johson,  I  fed  no 
difficulty.  A  dock  is  a  factory,  and  the  ship  was 
lying  in  a  dock.  It  was  pointed  out  by  the  Lord 
Chancellor  in  that  case  that  the  Act  of  1897  does  not 
intend  to  deal  with  the  relation  between  shipowners 
and  seamen  when  engaged  in  their  ordinary  occupa- 
tion at  sea,  but  he  goes  on  to  point  out  that  it  does 
not  follow  that,  when  a  ship  is  brought  into  a  dock 
and  work  is  being  done  in  the  ship,  and  an  acddent 
happens  there,  the  immunity  given  to  the  ship  while 
at  sea  is  therefore  extended  to  the  dock  in  which  the 
ship  is  placed.  The  moment  the  ship  is  in  a  dock  the 
liability  attaches,  and  it  is  not  necessaiy  that  the  ship- 
owner should  be  in  exdusive  possession  of  the  dock, 
because,  as  was  pointed  out  in  Merrill  v.  WiUon,  it  is 
suffident  if  there  are  definite  premises  in  the  dock  of 
which  the  shipowner  has  the  actual  use  or  occupation. 
Therefore  the  ship  was  a  factory  within  the  Act. 

Upon  the  second  question  I  confess  that  I  have 
fdt  condderable  difficulty,  but  the  case  really 
resolves  itself  into  this :  Is  there  any  evidence  upon 
which  the  county  court  judge  could  reasonably  find 
that  the  employers  had  the  actual  use  or  occupation 
of  the  dock  or  a  portion  thereof  within  the  meaning 
of  the  Act.  The  employers  were  doing  the  painting 
and  plumbing  work  in  the  ship  necessary  to  fit  her 
out  as  a  transport.  They  had  contracted  for  that 
work,  and  had  sent  thdr  own  workmen  to  the  ship. 
They  were  in  possesdon  of  the  ship  as  far  as  was 
necessary  for  the  work  they  had  to  do.  The  only 
other  evidence  upon  this  point  was  that  the  shipowners 
were  in  charge  of  the  ship  with  part  of  the  crew  on 
board.  I  thmk  that  there  was  evidence  upon  which 
the  judge  could  hold  that  the  employers  hiad  such  a 
use  or  occupation  of  the  ship  as  made  them  under- 
takers within  the  meaning  of  the  Act.  For  these 
reasons  I  agree  that  the  appeal  should  be  dismissed. 

Mathbw,  L.J.,  concurred. 

Appeal  dismissed. 

Bolidtors  for  the  applicant,  Shaeut  Boscoe,  Massey, 
&  Co. 

Solidtors  for  the  employers,  TT.  Eurd  &  Son. 


Appeal.  \ 

(Collhis,  M.B.,  and  Stirling  [  Nov.  14. 

and  Mathew,  L. JJ.)       ) 

BXJSH  t;.  Hawes.  (a.) 

Master  and  servant — Employers^  Itahility — AcciderU — 
Compensation — Stib-contrador — Work  ancillary  to  the 
business  of  the  undertakers— Erection  of  iron  roof— 
Worhmen's  Compensation  Act,  1897  (60  <fc  61  Vict.  c. 
37),  8.  4. 

In  an  arbitration  under  the  Workmen's  Compensation 
Act,  1897,  it  appeared  that  the  respondent  liad  contracted 
to  build  a  boiler-house,  and  that  the  deceased  workman 
was  in  the  employment  of  a  firm  who  had  sub'-contracted 
with  the  respondent  to  erect  an  iron  roof  to  t?ie  boiler^ 
house.  The  oounty  court  judge  found,  as  a  fact,  that  the 
erection  of  an  iron  roof  was  not  part  of  the  respondent's 
business,  but,  on  a  consideration  of  the  cJiaracter  of  the 
business  as  it  was  generally  carried  on,  he  found  thai 
such  work  was  not  merely  ancillary  to  the  respondent's 
business. 

Held,  that  the  finding  of  the  county  court  Judge  was 
conclusive  to  show  that  the  work  was  merely  ancillary  to 
the  respondent's  business,  and  therefore  the  respondent 

(a.)  Reported  by  F.  G.  RtroKBB,  Esq.,  Barrister- 

at-Law. 
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was  not  liable  under  secHon  4  of  the  Act,  the  case  coming 
unthin  the  exemption  contained  in  the  IcLBt  paragraph  if 
the  section. 

Knight  V.  Gabitt  &  Go.>  ante,  p.  113,  [1902]  1  K.  B. 
31,  distinguished* 

Appeal  from  a  dedaion  of  the  judge  of  the  Norwich 
Gounty  Goort  in  an  arbitration  under  the  Workmen's 
Gompensation  Act,  1897. 

The  applicant  for  compensation  was  a  dependant  of 
a  workman  who  had  been  accidentally  killed  in  the 
course  of  his  employment. 

The  deceased  workman  was  a  builder's  labourer, 
and  at  the  time  of  the  accident  he  was  in  the  employ- 
ment of  Hadley  &  Go.,  who  had  contracted  to  do 
part  of  a  work  which  had  been  undertfikken  by  the 
respondent.  The  work  undertaken  by  the  respondent 
was  the  erection  of  a  boiler-houie  and  shaft.  The 
work  sub-contracted  for  by  Hadley  &  Go.  was  the 
making  and  erection  of  an  iron  roof  to  the  boiler- 
house.  The  proceedings  were  taken  against  the 
respondent  under  section  4  of  the  Act. 

The  points  taken  on  behalf  of  the  respondent  were — 
first,  that  the  building  did  not  exceed  thirty  feet  in 
height  as  required  by  section  7 ;  secondly,  that  the 
respondent  could  not  be  made  liable  under  section  4, 
because  the  sub-contract  was  for  work  whic^  was 
"merely  ancillary  or  incidental  to"  the  trade  or 
business  carried  on  by  the  undertaker,  within  the 
meaning  of  the  proviso  in  the  last  paragraph  of  that 
section. 

The  evidence  with  regard  to  the  second  point  was 
that  it  was  no  part  of  tiie  respondent's  business  to 
construct  or  erect  such  an  iron  roof  as  was  put  up  by 
Hadley  ft  Go. 

The  county  court  judge  found  that  the  buttding  did 
not  exceed  thirty  feet  in  height,  and  on  that  ground 
he  held  that  the  applicant  was  not  entitled  to  com- 
pensation. But  he  also  held,  in  the  applicant's  favour, 
that  the  case  was  not  within  the  proviso  to  section  4. 
He  was  of  opinion  that,  though  the  construction  of 
an  iron  roof  and  placing  it  in  position  was  not  part  of 
the  trade  or  business  of  the  respondent,  he  ought  to 
take  into  consideration  the  character  of  the  business 
as  it  was  generally  carried  on,  and  on  that  ground  he 
found  that  the  putting  up  of  the  iron  roof  formed 
part  of  the  trade  or  business  of  tiie  respondent 
within  the  meaning  of  the  section,  and  was  not  merely 
ancillary  thereto. 

The  applicant  appealed,  and  there  was  a  cross- 
appeal  by  the  respondent. 

W.  Mm  Thompson,  for  the  applicant. 

F,  Low,  for  the  respondent. 

GoLLiNS,  M.B. — ^I  am  of  opinion  that  the  cross- 
appeal  should  be  allowed.  The  deceased  workman 
was  in  the  employment  of  sub-contractors,  who  had 
been  employed  oy  a  builder  to  put  an  iron  roof  on  a 
boiler-houte  which  he  was  biuldin^ .  In  order  to 
make  good  a  daim  for  compensation  against  the 
builder,  it  is  necessary  that  the  case  should  be  brought 
within  section  4  of  the  Workmen's  Gompensation  Act, 
which  makes  the  undertakers  liable  in  we  case  of  sub- 
contracts. The  section,  however,  contains  a  proviso, 
which  says  that  the  section  *'  shall  not  apply  to  any 
contract  with  any  person  for  the  execution  by  or  under 
such  contractor  of  any  work  which  is  merely  ancillary 
or  incidental  to,  and  is  no  part  of  or  process  in,  the 
trade  or  business  carried  on  by  su(^  undertakers 
respectively."  The  test  of  the  undertaker's  liability 
is  whether  the  work  is  a  part  of  or  a  process  in  his 
trade  or  business.  The  county  court  judge  found  as 
a  fact  that  the  construction  of  an  iron  roof  and 
placing  it  in  position  was  not  a  part  of  the  respondent's 
trade  or  business.    But  then  he  went  on  to  consider 


whether  such  work  was  generally  undertskea  bj 
builders.  I  think  that  was  a  mistake.  His  findiog  of 
fact  was  sudi  as  to  negative  the  appUoiticm  of  the 
section.  In  tiie  case  of  Knight  v.  CuUU  &  Co,y  anfe, 
p.  113,  [1902]  1  K.  B.  31,  we  held  that  the  ooimty 
court  judge  was  justified  on  the  evidence  in  findiq; 
that  the  work  of  demolishing  a  house  was  part  of  tbe 
business  of  the  respondents,  and  not  merely  snoUluy 
thereto.  Here  tiie  county  court  judge,  having  found 
that  tiie  putting  up  an  iron  roof  was  not  ^art  of  tiis 
business  of  the  respondent,  was  wrong  m  holding 
that  it  was  not  merely  ancillary.  The  reipondeot 
thus  has  a  good  answer  to  the  claim,  and  it  ii 
unneoessary  to  consider  the  applicant's  appeal. 

SnBUira  and  Mathsw,  L.JJ.,  oonouired. 
Oo««-a|>peaZ  alUnoed, 

SoUoitors  for  the  applicant,  Pattineon  A  Brewer, 
Sdioitors  for  the  respondent,  Crowders,  Ftzard,  (fe 
Oldham,  for  MUh  db  Beeve,  Norwich. 
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Byrne,  J. 

In  re  Fbkgusson's  Trust,  (a.) 

Will  —  ConstrucUon  —  Foreign  law  —  Next-of-kin - 
Whole  and  half  hlood^Next-of-kin  of  a  Germon 
suhfect* 

The  expression  next-of-kin  means,  in  English  law,  tte 
nearest  blood  relations  in  an  ascending  and  descending 
line,  whether  of  the  whole  or  half  blood,  and  this  o»- 
stnidion  will  be  placed  on  that  eocpression  in  the  M  of 
an  English  testator  giving  a  legacy  to  the  nea^-of-kin  of 
a  legatee  who  is  a  subject  of  a  foreign  state,  undo'  (^ 
law  of  which  relations  of  the  half  blood  are  not  deenei 
next-of-kin. 

Tbia  was  a  summons  to  determine  what  psnoos 
were    entitied    to   a   legacy  which,  in  the  9f^ 
which  had  happened,  bad  passed  to  persons  desoribed 
in  the  will  giving  the  legacy,  as  the  "  next-of-kin 
of  a  German  lady* 

The  facts  of  the  case  were  as  follow : 

Bv  his  will  Mr.  Frederick  B.  M.  Fergussoa,  of  IS, 
Gardiner's-lane,  Galcntta,  bequeathed  certain  lag^^ 
in  the  following  words:  "To  SCss  Adelaids 
Montriose,  of  Worthing,  Essex,  4  per  oent  promiMOcy 
notes  for  rupees  five  thousand;  to  my  nM 
Minnie  Eoppe,  of  4,  Market-street,  Hamhoigh, 
Germany,  Chovemment  4  per  cent,  promissory  ooM 
for  rupees  six  thousand  smd  five  nondred,  to  ]&■ 
Frances  Margaret  Evans  Gragg,  of  Cardiff  in  Wah^ 
daughter  of  the  late  William  Gragg.  » 
Calcutta,  Government  4  per  oent.  pioinuncy 
notes  for  rupees  three  thousand*  And  1 
declare  tiiat  in  the  case  of  the  death  of  the  bsi^ 
named  legatees  in  my  lifetime  auoh  legaoiei  •»» 
not  lapse,  but  shall  be  divided  amongst  the  nest*^' 
kin  of  sudi  deceased  legatee  or  in  defsMdt  of  iOT 
next-of-kin,  shall  fall  into  the  residaeof  my  ostata 
And  the  testator  appointed  the  AdminiBtrator-OeD**' 
of  Bengal  executor. 

The  testator  died  on  the  1st  of  October,  l^^J^. 
his  will  was  proved  by  his  executor  on  the  2nd  ot 
January,  1899,  at  Fort  William,  in  Bengal. 

Minnie  Koppe  died  on    the  Idth  of  Jane,  l^h 

(a.)  Beported  by  J.  Abthub  Fbiox,  Esq.,  Banistv- 

at-Law. 
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HlOH  COUBT. 


in  Hambnigb,  a  domioiled  G«rmaiu    Her  hiubaiid, 
Mr.  D.  A.  Soppe,  predeoeued  her. 

At  the  time  of  her  deoeaae  Minnie  Koppe's  next-of- 
kin  aooording  to  Bogli^h  law  was  her  haU-mster. 
Aooading  to  Gkrman  law  her  next-of-kin  was  her 
oephewsand  nieoee,  the  ohildren  of  a  deceased  sitter. 
A  olaim  was  also  put  forward  by  the  children  of  D.  A. 
Eoppe  by  a  former  macxiage.  The  exeoutor  took  the 
opinion  of  a  (Jerman  lawyer  and  the  fond  was  paid 
into  court. 

A.  H,  Jes^elf  for  the  nephews  and  nieces  of  Minnie 
Koppe.— Next-of-kin  means  nearest  of  blood  kin 
in  Qerman  law,  and  only  indudes  the  whole  blood, 
Ihere  is  no  direct  aathozity,  but  sifts  to  children  are 
analogous.  If  a  gift  is  made  to  Sie  children  of  A.,  a 
Ghnnan,  in  this  case  ohildren  bom  out  of  wedlock, 
but  legitimized  by  the  subsequent  marriage  of  the 
parent,  will  take :  In  re  Goodman^a  Trusts,  28  W.  B. 
902,  17  Oh.  D.  266 ;  In  re  Andros,  32  W.  B.  30,  24 
Ch.  D.  637 ;  In  re  Grey's  TrusU,  41  W.  B.  60,  [1892] 
3Ch.88. 

Baynea,  for  other  parties.— The  word  *' next-of- 
kin  "is  not  a  tiechnioal  expression  except  when  it  is 
used  in  connection  with  the  Statute  of  Distributions. 


Cann,  for  half-sister  of  Minnie  Koppe. — **  Kext-of- 
km"  is  a  tedhnical  expression.  The  testator  must  be 
considered  to  have  intended  to  use  it  in  its  technical 
aense.  Next-of-kin  is  a  technical  term,  and  includes 
relations  both  of  the  whole  and  the  half  blood.  The 
oases  on  the  word  children  have  no  application  here. 
The  will  is  the  will  of  an  Englishman  and  must  be 
oonstmed  aooording  to  BngUsh  law. 

Borihtoickf  for  the  trustees  of  the  will. 
Jessel  replied. 

Bybbb,  J. — In  this  case  a  domioiled  Englishman 
made  his  will  and  gave  to  his  niece  Minnie  Koppe  a 
legacy,  and  the  testator  declared  that  in  case  of  the 
death  of  the  legatee  in  his  lifetime  that  the  legacy 
should  not  lapse  but  should  be  divided  among  the 
next-of-ldn   of  the  deceased  legatee.     Mrs.  Koppe 
died  in  the  testator's  lifetime  a  domiciled  Qerman 
subject    Tbe  question  arises  as  to  who  are  her  next- 
of-kin.    Qerman  law  does  not  recognize  relations  by 
the  half  Mood  as  next-of-kin.    So  far  as  the  con- 
struction of  the  words  in  the  will  go,  the  case  is 
govezned  by  the  law  of  England.    What,  then,  is  the 
true  oonstniotion  of  the  words  next-of-kin  of  such 
deceased  le^tee.    They  mean  to  be  equally  divided 
among  the  hlood  relations  of  the  deceased,  they  taking 
as  joint  tenants,  and  the  half  blood  to  take  equally 
with  thoee   of  the   whole  blood.     It  is  said  that 
I     must    Bay    that     the    words     *<  next-of-kin  *' 
standing  alone  mean  blood  relations,  and  also  that  I 
mustaS  who  are  the  nearest  blood  relations  according 
to  Qerman  law.    For  this  view  the  cases  In  re  Good' 
man's  Trusts  and  In  re  Andros  are  principally  relied 
on.     These  cases  established  that  when  there  is  a 
gift  to  ohildren  the  status  of  the  children  must  be 
determined  according  to  the  law  of  domidl.    And 
it  IS   said   that   in   the  present   case,  there  being 
a   gift    to   next-ef-kin,    that  I    must  ask   what 
peEBODfl  are  next-of-kin,  aooording  to  Qerman  law. 
It  is  said  that  the  question,  '*  Who  are  the  next- 
of-kin  P''  is  one  of  status.    Now,  if   the  question 
is  one  of  a  status,  it  may  be  determined  aooord- 
ing  to  foreign   law,  and   perwoDB  who  may  have 
the  statue  of  children  according  to  that  law,  though 
not  under  English  law,  may  oust  the  persons  entitled 
to  take  under  English  law.    I  am  now  asked  to  put 
an  interpretation  on  the  word  **  next-of-kin "  used 
by  the^  testator.     The   word,  however,  is   simply 
"  next*of-kdn,"    There  is  no  reference  to  the  Statute 


of  Distributions.  I  see  no  reason  on  the  authorities 
why  I  ought  to  construe  this  word  **  next-of-kin  *' 
according  to  Qerman  law.  "  Kext-of-kin '*  here 
means  the  next-of-kin  according  to  English  law,  and 
that  means  the  nearest  blood  relations  in  an  ascending 
and  decending  line,  questions  of  legitimacy  and  such 
matters  may,  if  necessary,  be  considered. 

His  lordship  declared  that  the  persons  entitled  to 
the  legacy  in  the  erents  which  had  happened  were 
those  who  were  nearest  of  kin  to  Minnie  Eoppe  in  an 
ascending  and  descending  scale  according  to  English 
law. 

SolicitorSi  Waierhouse  tk  Co, ;  «/'.  Banks  ;  Ptttman  ; 
Oppenheimer;  Waierhouse  d  Law/ord, 


Chan.  Div.  i  *,  ,    on 

FarweU,  J.  ]  ^''^'  ^^* 

Wales  «.  Cabb.  (a.) 

Mortgage — Costs — Frice  of  redemption— Costs  of  pre" 
paring  mortgage  deed — Costs  of  application. 

The  costs  of  preparing  a  mortgage  deed,  investigating 
title,  and  paying  tiamp  duty  and  survey  fees^  which  are 
not  paid  ai  the  time  of  the  completion  of  the  mortgage^ 
are  not  mortgagee's  costs  which  can  he  added  to  the  price 
of  redemption.  They  form  a  simple  contract  deibt  between 
the  mortgagor  and  the  mortgagee. 

Action  without  pleadings. 

The  plaintiffs  were  transferees  of  a  second  mortgage 
who  redeemed  the  defendants,  the  first  mortgagees. 
The  costs  of  preparing  the  mortgage  deed,  including 
a  survey  fee  and  the  stamp  duty  on  the  mortgage 
deed,  amounting  to  £28,  were  not  paid  at  the  time  of 
the  execution  of  the  mortgage.  The  defendants* 
solicitor  had  obtained  a  judgment  against  the 
mortgagor  for  this  amount  but  such  judgment  was 
not  satisfied. 

Upon  the  plaintiffs  seeking  to  redeem  the  defend- 
ants' mortgage  the  defendants  claimed  to  add  to  the 
price  of  redemption  these  costs.  The  plaintiffs 
objected,  but  finally  paid  the  money  under  protest 
and  brought  this  action,  in  which  they  sought  a 
declaration  that  the  defendants  were  not  entitled  to 
charge  or  daim  the  above  costs,  and  an  order  for  the 
repayment  of  the  sum  to  the  plcdntiff*.  The  point 
was  raised  in  this  way  by  agreement  between  the 
parties. 

Earle,  for  the  plaintiffs — ^We  are  entitled  to  redeem 
without  paying  these  costs,  which  are  not  ordinary 
mortgagees'  costs.  Even  if  the  case  is  not  ooverad  by 
authori^  we  are  right  on  principle.  These  costs  are 
not  included  in  the  list  of  costs  payable  on  foreclosure 
in  Seton  on  Decrees :  see  Fisher  on  Mortgagee,  p.  897, 
s.  1899.  The  point  has  seldom  arisen  because  as  a  rule 
the  mortgagee  does  not  part  with  his  money  until 
these  costs  have  been  paid. 

He  quoted  Gregg  v.  Slater,  4  W.  B.  381,  22  Beav. 
314;  WyaU  v.  Cook,  [1868]  W.  N.  237;  and  dis- 
tinguished National  Provincial  Bank  v.  Games,  34 
W.  E.  600,  31  Ch.  D.  682 ;  Ex  parte  Firth,  In  re 
Cowhum,  30  W.  B.  529,  19  Ch.  D.  419. 

Ooxens'Hardy,  for  the  defendants.  —  When  the 
mortgage  was  completed  the  mortgagee's  solicitors' 
costs  are  a  debt  recoverable  by  the  mortgagee  from 
the  mortgagor  and  are  part  of  the  costs  rcooTcrable 
under  and  by  virtue  of  the  mortgage.  Gregg  v.  Slater 
has  now  been  lUtered  by  the  Mortgagees'  Legal  Costs 
Act,  1895  (58  &  59  Yict.  c  25).     When  the  mortgage 

(a.)  Beported  by  J.  F.  Cabb,  Esq.,  Barrister-at- 

Law. 


314 


THE  WEEKLY  REPORTER. 


(lUnhl6,l«».] 


YoLL 


High  Cottbt. 


Walbs  v.  Cark. 


High  Cottbt. 


haa  been  completed  there  is  aa  implied  contract  by 
the  mortgagor  to  indemnily  the  mortgagee,  and  that 
enables  the  mortgagee  pertiaps  to  sue  the  mortgagor, 
or  at  any  rate  to  make  such  oosta  part  of  the  price  of 
redemption. 

He  referred  to  Cordery  on  Solicitors,  7 1 ;  the  report  of 
Wyatt  ▼.  Cook,  in  3  L.  J.  Notes  of  Cases,  237 ;  Nicholson 
y.  Jeyes,  1  W.  B.  274,  278,  22  L.  J.  Gh.  833 ;  Ex 
parte  Fewings,  In  re  Sneyd,  32  W.  B.  362,  26  Oh.  D. 
338  ;  Ashborner  on  Mortgages,  304 ;  Bobbins  on 
Mortgages,  Tol.  2.,  1191. 

Fabwbll,  J. — ^This  is  an  application  by  the  trans- 
ferees of  a  second  mortgage  who  have  redeemed  the 
first  mortgage,  and  most  be  treated  as  a  redemption 
action.     The  costs  in  question,  amountiug  to  about 
£28,  were  incurred  in  or  about  the  preparation  of  the 
mortgage  deed.    These  are  costs  which  the  mortgagee 
would  be  entitled  to  recoyer  from  the  mortfft^or  at 
common  law,  if  and  when  he  has  paid  them,  by  virtue 
of  their  relationship  of  mortgagor  and  mortgagee. 
Sir  George  Jessel,  in  Ex  parte  Firth,  In  re  Coufhum, 
in  the  presence  of  two  distinguished  common  law 
who  would  not  have  let  it  pass  if  incorrect,  judges, 
and  it  seems  to  me  to  be  perfectly  correct,  said: 
'*  There  is  a  great  distinction  between  a  sum  of  money 
being  advanced  on  the  terms  of  the  lender  paying  out 
of  it  a  debt  due  by  the  borrower  to  a  third  person,  a 
portion  of  that  sum  being  handed  back  again  to  the 
lender  or  handed  over  by  him  to  another  person  who 
is  a  creditor  of  the  borrower,  and  a  sum  of  money 
being  retained  for  tbat  which  is  not  truly  a  debt 
imtii  after  the  transaction  itself  is  completea — that  is, 
a  sum  of  money  which  consists  of  the  expenses  of 
the  transaction  itself.     When  a  mortgage  is  com- 
pleted,   the   mortgagor    is   liable   to   pay   to   the 
mortgagee  the  expenses  incident  to  the  mortgage 
transaction.     The   mortgagee  is  primarily  hable  to 
his  own  solicitor  for  those  expenses.    The  mortgagor 
is  liable  to  pay  over  to  the  mortgagee  what  he  pays  his 
own  solicitor,  but  there  is  no  debt  until  the  tranaaction 
is  completed,*'  19  Oh.  D.,  at  p.  427.    The  Master  of 
the  Bolls  is  iJiere  using  teohni^  terms  of  Uie  common 
law  in  their  strict  sense. 

These  are  coats  against  which  the  mortgagor  is 
liable  to  indenmify  the  mortgagee  after  the  mortgage 
has  been  completed.  These  are  costs  in  no  way 
included  in  tbe  mortgage  deed  itself.  The  mortgagee's 
costs  properly  so  called,  if  he  sued  in  common  law  or 
Oaancery,  were  included  in  the  mortgage  debt.  They 
were  certain  costs,  the  payment  of  wnidi  in  Chancery 
always  formed  one  of  the  terms  of  redemption,  and 
the  court  allowed  redemption  only  on  that  term 
among  others. 

Mr.  Cozens-Hardy,  called  my  attention  to  Ex  parte 
Fewing$,In  re  Sneyd,  32  W.  B.  352, 25  Ch.  D.  338.  But 
the  position  in  that  case  was  quite  different  to  bringiog 
in  these  costs  as  part  of  tne  price  of  redemption, 
see  25  Ch.  D.,  at  p.  352,  where  Cotton,  L  J.,  cays  : 
"If  the  debtor,  in  his  character  of  mortgagor, 
claimed  to  redeem  the  mortgage,  the  court  would 
not  grant  him  that  which  originally  was  an 
indulgence,  a  departure  from  the  strict  term  of  his 
legal  right,  without  imposing  upon  him  the  condition 
of  paying  the  mortgagee,  not  only  the  debt  which 
he  had  contracted  to  pay  by  his  covenant,  but  any 
expenses  which  had  been  properly  incurred  by  the 
mortgagee  in  his  position  as  sucli.  But  that  is  an 
entirely  different  thing  from  saying  that  an  action  of 
debt  could  be  maintained  by  the  mortgagee  against 
the  mortgagor  for  those  expenses.  It  is  said  that  a 
mortgagee's  right  in  a  redemption  action  is  founded 
on  an  implied  contract  by  the  mortgagor  to  pay  these 
costs,  but  I  am  of  opinion  there  is  no  sncdi  contract, 
but  as  a  condition  of  redttnption  that  a  court  of 


equity  imposes  on  the  mortgagor  the  termi  of 
paying  aU  costs  properly  incurred  by  the  mortgacse 
for  the  purpose  of  protecting  the  estate  or  himecli  m 
mortgaffee."  See  also  National  Provincial  Bank  of 
England  v.  Oamea.  The  costs  in  those  oases  sre  thoM 
necessarily  incidental  to  the  creation  of  the  pedum 
of  the  mortgagee  as  such,  and  are  included  in  the 
inquiry  in  a  foreclosure  action  as  to  whet  is  doe 
«  under  or  by  virtue  of  the  mortgage  secutitj."  That 
inquiry  does  not  include  costs  due  on  the  implied 
covenant  of  indemnity  at  common  lew.  If  this  wen 
not  so  I  should  be  tacking  a  simple  contract  debt  to 
the  price  of  redemption,  which  has  always  been  hdd 
inadmissible. 

This  question  does  not,  in  the  large  majority  of 
caies,  arise,  because  the  costs  in  question  are  nwrij 
always  deducted  by  the  mortgagee  before  handing  orer 
his  mortgage  loan.  Mr.  Earle  relied  on  OreggY,  Slatert 
but  from  the  report  of  the  same  case  in  2  Jur.  N.  S.  246, 
it  is  dear  that  it  is  not  a  decision  in  point  at  all.   If  I 
rightly  understand  what  was  decided  it  was  that  tha 
coats  in  question  were  not  mortgagee's  costs  at  alL 
[He  alec  referred  to  WyaU  v.  CookAlSeSi]  W.  N.  79, 
237,  3  L.  J.  Notes  of  Oases,  237.    The  report  in  tha 
Weekly  Notes  is  unintelligible,  but  from  the  report  in 
3  L.  J.  Notes  of  Oases  it  is  dear  what  the  point  waa 
It  was  a  case  of  a  catching  bargain  with  an  expectant 
heir  which  was  set  aude.    In  the  Court  of  Appeal  the 
mortgagor  offered  to  pay  the  costs,  so  that  no  deciikm 
was  required  or  given  on  this  point.    Another  caia 
which  was  quoted,  and  seemed  to  me  to  haye  no 
applicability,  was  Nicholson  v.  Jeyes.    That  waa  a  caae 
of  an  administration  suit  of  which  the  costs  were  to 
be  raised  by  mortgage.    Knight- Bruce,  L.J.,  in  that 
case  said  :  "  I  consider  the  mortgagee  must  haveaU 
his  reasonable  costs  to  which,  according  to  the  anal 
practice  out  of  court,  he,  as  mortgagee,  would  be 
entitled."   There  was  in  fact  in  that  case  no  mortgagor, 
the  court  had  directed  the  mortgage  to  be  executed 
and  there  could  be  no  question  of  an  implied  contract 
Tomer,  L.J.,  says :  "  As  the  order  has 'directed  that 
the  mortgagee  shall  have  his  costs,   diarges,  and 
expenses,  the  words  '  indnding  hia  reasonable  and 
proper  charges  of  settling  the   seonrity '  msy  he 
added.*'  The  Lord  Justice  dearly  thought  that  ooeta, 
charges,  and  exi>en8es  were  not  necessarily  snfBdflnt, 
so  he  suggested  the  addition  of  words  wide  enough  to 
cover  the  costs  of  preparation  of  the  mortgage  deed. 

These  costs  are  recoverable  immediately  on  the 
execution  of  the  mortgage  deed  and  the  dutincto 
between  these  and  other  costs  is  dear.  The  mort- 
gagee cannot  charge  against  the  mortgagor  on  hk 
security  the  costs  of  preparing  the  mortgage  dead 
which  he  might  recover  under  his  implied  contract 
with  the  mortgagor. 

Cozens-Hardy,^T\nB  is  a  redemption  action,  and  the 
point  which  I  have  raised  was  not  frivolous,  bat  opee 
to  considerable  argument  and  doubt.  I,  the^efb^^ 
am  entitled  to  costs.  The  point  was  raised  in  this  vay 
in  order  to  save  expense. 

Earlc-^The  point  was  raised  in  this  iW  ^7 
agreement.  The  defendants  would  not  let  us  '^^ 
without  paying  these  costs,  which  we  did  nnder 
protest  I  daim  that  I  ought  to  have  costs  as  I  hsve 
been  held  right. 

Fabwkll,  J.— The  mortgagee  Is  nearly  alwiyi 
entitled  to  his  costs  in  a  redemption  action.  ^ 
point  was  here  left  open  by  agreement,  and  broo^ 
on  cheaply  and  quidily,  but  it  was  still  neoeaasnlf 
part  of  the  redemption  action,  and  the  mortgage* 
are  entitled  to  their  costs. 

SoUdtors,  Bcoks,  Spiers,  Wales,  db  Ward;  itf«- 
I  borough  dk  Son* 
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*^<;e.'j:-}  Jan.  13.  14. 16.  16.  20. 

IBBLAITD  V.  HabT.  (a.) 

Company^  Transfer  of  shares^Regietration —  EquiU 

able  title — Priority, 

The  decisions  in  Sodete  Qenerale  de  Paris  v.  Walker, 
34  W.  B,  662,  11  App.  Cos.  20,  and  Moore  v.  Nurth- 
Wettem  Bank,  40  W.  B.  93,  [1891]  2  Ch.  599,  establish 
that— where  the  articles  of  association  of  a  company  pro- 
vide that  the  transferor  snail  be  deemed  to  be  the  holder  of 
such  shares  until  the  name  of  the  transferee  is  entered  in 
the  register  in  respect  thereof,  and  that  every  instrument 
of  transfer  shall  be  left  at  the  office  of  the  company  fv/r 
registration,  accompanied  by  the  certificate  of  the  shares 
to  be  transferred  and  svtch  other  evidence  as  the  company 
may  require  to  prove  the  title  of  the  transferor  or  his  right 
to  transfer  the  shares — the  mere  leaving  of  such  transfer 
and  the  certificate  of  shares  at  the  office  of  the  company, 
before  the  company  had  notice  of  any  prior  equitable 
claim  to  the  shares,  is  not  sufficient  to  give  the  legal  title 
to  the  tran^eree  so  as  to  oust  the  prior  equitMe  owner, 
and  is  not  of  itself  sufficient  to  give  the  transferee  a 
**  present  absolute  unconditional  right "  to  the  shares. 

Witness  action. 

n^e  plaintiff,  Luoy  Eveline  Ireland,  a  married 
woman,  was  entitled  to  180  shares  in  a  oompany 
oalled  Samnel  Kidd  ft  Co.  (Limited),  as  her  separate 
estate. 

In  the  year  1900  she  transferred  them  into 
the  name  of  her  husband,  the  defendant  H.  C. 
Inland,  in  order  to  giye  him  the  right  to  attend  and 
vote  at  the  meetings  of  the  oompany,  and  he  became 
the  registered  holder;  this  transfer  was  for  only  a 
nominal  consideration. 

The  ddendant  H.  G.  Ireland,  the  plaintiff*s 
husband,  was  a  solicitor.  The  defendant  Hart  was 
an  accoontaut,  who  for  several  years  had  audited 
the  defendant  Ireland's  books,  and  afterwards  prac- 
ticMilly  kfi^t  tliem. 

Barly  in  1901  the  defendant  Ireland  was  in  need  of 
money,  and  negotiations  took  place  between  him  and 
Hart  as  to  a  loan,  and  it  was  eventually  agreed 
between  them  that  Hart  should  advance  the 
defendant  Ireland  the  sum  of  £500  on  the  security 
of  certain  shares  which  Ireland  had  in  a  company 
csUed  **  Honiooea(Lmuted},"  of  certain  money  which 
was  owing  to  the  defendant  Ireland,  and  on  the 
shares  in  Samuel  Kidd  &  Co.  (limited).  Hart  did 
not  know  that  these  shares  were  held  by  Ireland  as 
tnistee  for  his  wife.  Hart  advanced  a  part  of  the 
money  at  various  times  before  March.  On  the  4th 
of  March  the  defendant  Ireland  wrote  to  him  regard- 
ing the  shares  in  Samuel  Kidd  &  Co.  (Limited): 
« I  enclose  blank  transfer  forms  •  •  •  I  hope  •  •  • 
you  may  be  able  to  arrange  on  enolosed." 

The  transfers  were  executed  under  seal  by  the 
defendant  Ireland,  but  the  consideration  and  the 
name  of  the  txanaferee  were  left  blank.  Tne  certifi- 
cates of  the  shares  were  also  sent  to  Hart. 

On  the  6th  of  March  Hart  acknowledged  the 
receipt  of  tiie  transfer,  and  the  same  day  paid  the 
bslanoe  of  the  loan  on  the  secori^  of  the  blank 
transfer.  The  plaintiff,  Mrs.  Ireland,  knew  nothing 
of  this  transaction. 

In  November,  1901,  Hart,  not  being  satisfied 
with  his  security,  proceteded  to  perfect  it  by  register- 
ing the  shares  in  his  own  name.  He  therefore 
filled  in  the  transfer  in  his  own  name,  and  filled 
in  the  consideration  as  £100,  and  on  the  23rd  of 
November  he  sent  the  transfers  to  the  company's 

(a )  Beported  by  C.  W.  Mead,  Bsq.,  Barrister-at^ 
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office  for  registration.  The  articles  of  association 
of  the  company  with  regard  t3  transfers  were  as 
follows :  "  Article  30.  The  iustrument  of  transfer  of 
any  share  should  be  signed  by  both  the  transferor 
and  the  transferee,  and  the  transferor  shall  be  deemed 
to  remain  the  holder  of  such  share  until  the  name  of 
the  transferee  is  entered  in  the  register  in  re»peot 
thereof.  Article  31.  The  instrument  of  transfer  of 
any  share  is  to  be  in  writing  in  the  usual  common 
form,  or  in  a  following  form,  or  as  near  thereto  as 
circumstances  will  admit.  Article  33.  Bvery  instru- 
ment of  transfer  shall  be  left  at  the  office  for 
registration,  accompanied  by  the  certificate  of  the 
shares  to  be  transferred  and  such  other  evidence  as 
the  oompany  may  require  to  prove  the  titie  of  the 
transferor  or  hie  right  to  transfer  the  shares."  The 
value  of  these  shares  was  about  £900. 

On  the  26th  of  November,  in  consequence  of  the 
small  consideration  entered  in  the  transfer,  the 
managing  director  called  on  the  defendant  Ireland, 
who  told  him  that  Hart  had  no  right  to  register 
the  shares,  and  asked  to  have  the  registration 
postponed  for  a  time.  The  managing  director 
agreed  to  t^t,  and  on  the  same  day  the  defendant 
Ireland  wrote  to  him  a  letter  oontainiog  the  same 
request.  The  ordinary  meeting  of  the  directors  of 
the  company  was  on  the  27th  of  November.  At  the 
meeting  the  managing  director  told  the  other  direc- 
tors what  had  taken  place,  but  the  transfer  was  not 
formally  submitted  to  the  board,  and  the  register  was 
not  altered.  On  the  same  day  the  plaintiff  Mrs. 
Ireland  issued  the  writ  in  this  action  claiming  a 
declaration  that  those  shares  which  stood  in  the 
company's  books  in  the  name  of  the  defendant  Ire- 
land were  held  by  him  in  trust  for  her,  and  that 
the  deed  purporting  to  be  a  transfer  of  those  shares 
by  the  defendant  Ireland  should  be  delivered  up  to 
be  cancelled.  On  the  same  day  an  interim  injunction 
was  obtained  restraining  the  transfer  of  these  shares. 

ffughes,  K,C.,  and  C.  T.  MttcheU,  for  the  plaintiflt 
—The  defendant  Hart  has  no  legal  title,  and  the 
plaintiff*s  equitable  one  muFt  nrevaU,  for  there  u 
no  legal  titie  in  the  shares  untu  registration.  And 
Hart  has  not,  as  between  himself  and  the  company, 
an  absolute  and  unconditional  right  to  be  registered 
as  shareholder :  SociitS  GSn^rale  de  Paris  v.  Walker, 
34  W.  B.  662,  11  App.  Gas.  20;  Boots  v.  Williamson, 
36  W.  E.  768,  38  Gh.  D.  485. 

8.  C.  M.  Goodman,  for  the  defendant.— Hart's  title 
to  these  shares  ousts  the  plaintiff's  equitoble  title, 
as  he  had,  between  himself  and  the  company,  a 
present  unconditional  right  to  have  the  transfer 
registered.  Hart  had  obtained  the  transfer,  and  he 
obtained  an  absolute  right  to  have  it  registered  when 
he  sent  it  with  the  certificate  to  the  company's  office. 
This  is  a  higher  right  than  the  plaintiff's  equitable 
one.  Boots  v.  WUliamson  is  distinguiahable,  as  there 
all  the  formalities  necessary  for  registration  had  not 
been  complied  with.  Here  nothing  has  been  lelt 
undone  to  perfect  the  registration  except  the  clerical 
act  of  putting  Hart's  name  on  the  register :  Moore  v. 
NoHh' Western  Bank,  40  W.  E.  93,  [1891]  2  Gh.  699. 

MUcheU,  in  reply.— The  plaintiff's  is  the 
Drier  equity  and  must  prevail  unless  Hart  can 
show  ^t  he  has  the  legal  title.  This  he 
cannot  do  as  he  has  not  been  registered.  Entry 
on  the  register  ia  a  condition  precedent:  In  re 
Florence  Land  and  Public  Works  Go.,  NiccTs  case, 
29  Ch.  D.  421,  33  W.  E.  Dig.  40.  There  was  no 
unnecessary  delay  on  the  part  of  the  company  in 
reaisteriuK  (In  re  Joint  Stock  Discount  Co.,  Shepherd  s 
cow,  16  W.  E.  26,  L.  E.  2  Gh.  App.  16),  and  Hart 
had  no  right  to  compel  the  oompany  to  register  the 
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traasfer,  and  when  onoe  the  oompany  had  reoeived 
notioe  of  the  plaintiff's  title  it  would  haye  been  im- 
proper for  them  to  have  done  bo  .  BociHS  Qinirale  de 
Piarta  v.  Tramways  Union  Oo,,  14  Q.  B.  D.'424,  at 
p.  453,  33  W.  B.  Dig.  44. 

Cur.  adv.  vvlU 

Jan.  20. — JOYGB,  J.,  after  stating  the  facts,  oon- 
tioned :  Now  in  my  opinion  the  board  of  direetors 
were  not  bound  to  register  that  transfer  at  the 
meeting  of  the  27th.  It  is  well  settled  that,  although 
directors  might  have  no  power  to  refuse  to  reffister  a 
transfer,  they  were  entitled  to  have  a  reasonable  time 
after  the  transfer  was  made  in  order  to  make 
inquiries  for  the  purpose  of  finding  out  if  the  transfer 
was  in  order,  but  after  being  satisfied  on  this  point 
they  would  be  bound  at  their  next  meeting  to  register 
the  transfer.  But  I  oonsider  that,  after  what  had 
taken  place  on  that  date,  the  dkeotors  were  not 
bound  to  pass  the  transfer  at  that  meeting.  At  all 
eyents  they  did  not  pass  the  transfer.  In  my  opinion 
an  application  made  under  section  35  on  the  27th  of 
November  to  register  the  transfer  could  not  have 
succeeded. 

The  cases — SocietS  OeneraJ/  ▼.  Walker  and  Moore 
▼.  North'Westem  Bank — estabUsh  that  where  the 
articles  are  in  the  form  in  which  they  are  in  the 
present  case,  a  leffal  title  is  not  acquired  as  against  an 
equitable  owner  before  registration,  or  atiSl  events 
until  the  dato  when  the  person  seeking  to  register 
has  a  present  absolute  and  unconditional  rignt  to 
have  the  transfer  registered.  I  am  not  here  to  give 
the  absolute  meaning  of  that  '*  present  absolute  and 
unconditional  right,*'  but,  as  it  appears  to  me,  I  am 
not  sure  that  anything  short  of  registration  would  do 
except  under  very  spedal  circumstances.  At  all 
events,  I  am  of  opinion  that  in  this  case,  prior  to  the 
date  of  the  injunction  the  defendant  Hart  had  not  a 
present  absolute  and  unconditional  right  to  the 
registration  of  the  transfer  of  these  shares,  and  that 
the  prior  equitable  right  of  the  plaintiff,  Mrs.  Ireland, 
must  prevail.  And  although  I  think  the  plaintiff  lias 
the  equiteble  title,  which  title  must  prevail,  under 
the  circumstances  I  think  each  side  must  pay  their 
own  costs. 

SolicitorSy  8,  J.  B.  Stammerej  Stephen  A,  Jonee. 


In  re  Nobbis.  (a.) 

BoUcitor^  Chete — Taxation-^Mortgage^Negotiating  fee 
— Qeneral  Order  under  Solicitora*  Bemuneratio7i  Act, 
1881,  Schedtde  /.,  Part  /.,  r.  11 — Mortgagees*  Legal 
CoeU  Act,  1895  (58  ife  69  Vi4:i.  c.  25),  s.  2. 

A  solicitor  lent  a  dient  a  sum  of  money  on  mortgage  of 
real  property.    Subsequently  he  sent  the  client  a  billf 
which  included  a  fee  for  negdiating  the  mortgage, 
»  Heidi  thai,  the  solicitor  having  arranged  and  obtained 
the  mortgage,  he  was  entitled  to  the  fee. 

Tills  was  a  summons  to  vary  the  certificate  of  the 
taxing-master,  who  had  disallowed  a  lee  charged  by 
a  solicitor,  Norris,  for  negotiating  a  mortgage. 

It  appeared  that  Norris  had  arranged  for  the  pay- 
ment up  of  a  sum  of  money  raised  on  mortgage  of 
some  property  by  a  dient,  and  had  himself  advanced 
the  necessary  sum,  subsequently  taking  a  mortgage 
on  the  property. 

Thetexing-master  disallowed  the  fee  for  negotialing 

(a.)  Beported  by  J.  H.  DAYiJiS,  Esq.,  Barnster-at- 
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the  mortgage  on  the  ground  that  Norzii  oould  not 
negotiate  with  himself. 

Stokes,  for  the  plaintiff,  referred  to  the  esse  of  Inn 
Macgowan,  39  W.  B.  227,  [1891]  1  Ch.  105. 

Oatey,  for  the  defendant,  argued  that  when  i 
solicitor  himself  lent  money  as  mortgagee  ks  oould 
not  charge  the  negotiating  fee  unless  he  hss  a  ptrtiMr 
whom  he  negotiates  with. 

He  quoted  In  re  Mey,  36  W.  B.  96,  37  Oh.  D.  40. 

SwiNEEN  Eady,  J. — ^It  has  first  been  oontesded 
that  Norris  did  not  **  arrange  and  obtain  the  bu" 
within  the  meaning  of  rule  11  of  the  General  Ordsr 
under  the  Solicitors*  Bemuneration  Act,  1881,  iHadi 
states  that  "As  to  a  mortgagee's  solicitor  it  [ths 
scale]  shall  only  apply  to  oases  where  he  arraogei  lod 
obtams  the  loan  from  a  person  for  whom^  he  acts." 
For  a  moment  let  me  omit  the  consideratioa  of  tha 
last  words  *'  from  a  person  for  whom  he  acts.'' 

The  property  comprised  in  the  mortgage  deed  mi 
previously  mortgaged.  Norris  arranf;ed  for  the 
payment  of  iJie  money  due  under  this  mortgige, 
advanced  the  money  for  the  purpose,  and  difcowd 
the  matter  with  his  client. 

Further,  it  is  not  disputed  that  the  terms  of  the 
loan  were  correctly  stated  in  the  deed.  I  have  then- 
fore  no  difficulty  in  finding  on  the  facts  that  Noca 
d^d  *'  arrange  and  obtain  ''^the  loan. 

To  return  to  the  rule,  the  loan  must  be  anaoged 
and  obtained  from  a  person  for  whom  the  lolkSar 
acts.  But  since  the  Mortgagees'  Legal  Costs  Aot,  1895, 
a  solicitor  who  negotiates  a  loan  is  entitled  to  the 
scale  fee  even  though  he  advances  the  money  himnlf. 
Onthis  thedefendemt  oontends  that  the  statute  don 
not  apply  to  the  case  of  a  solicitor  not  in  partnenfaip 
who  arranges  a  loan  with  himself  and  obtaini  the 
loan  from  himself,  for  he  cannot  be  said  "  to  siiaoge 
and  obtain  a  loan  from  a  person  for  whom  he  sots." 
In  my  opinion  that  is  mnoh  too  narrov  ft 
construction  to  put  on  the  statute.  Section  S 
provides  that  **  any  solicitor  to  whom  either  alone  or 
jointly  with  any  other  person  a  mortgage  is  made,  or 
the  firm  of  which  such  a  solicitor  is  a  member,  ehali 
be  entitled  to  receive  for  all  busineBS  transaoted  isd 
acts  done  by  sudi  solicitor  or  firm  in  negotiatiDgthe 
loan,  deducing  and  investigating  the  title  to  the 
property,  and  preparing  and  completing  the  mortg^S^ 
all  such  usual  professional  charges  and  remuneratiQB 
as  he  or  they  would  have  bem  entitled  to  reoeiTeii 
such  mortgage  had  been  made  to  a  person  not  a 
solicitor  and  such  person  had  retained  and  employed 
such  solicitor  or  firm  to  transact  sudi  bosinesB  end  do 
such  acts.'' 

Suppose  Norris  had  not  himself  advanced  the 
money,  but  had  been  retained  bv  a  third  person  to  do 
so,  would  he  have  been  entitlea  to  charge  thie  fee  f 
In  my  opinion,  from  the  facts  before  me,  he  wonU 
clearly  be  entitled  to  do  so.  And  the  statute  nji 
that,  the  mortgage  being  made  to  the  solicitor  slose, 
he  is  to  be  entitled  to  the  remuneration  he  would  ha^ 
been  paid  had  he  been  aoting  for  a  tiiird  person.  B 
follows  that  he  is  entitled  to  receive  the  fee.  ^ 
other  construction  will  not  give  effect  to  the  woidi 
of  section  2,  *<  Bither  alone  or  jomtly  with  any  othv 
person."  For  these  reasons  the  summons  to  vaiy  the 
otttlficato  will  be  allowed  with  costs. 

Solicitors  for  the  plaintiff,  Norris  is  Norris* 
Solicitors   for    the  defendant,  Frestons,  for  /^r 
Harries,  Bhayader. 
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Nov.  19,  20. 
DarliDg  and  Ghaimell, 

Wise  {AppeUant)  v.  DuNNiNa  {BesponderU).  (a.) 

JuHicei — Puhltc  meetings — InsuUing  language — Appre- 
hended breach  of  the  peace — Power  of  jusUcee  to  bind 
ever. 

The  appellani  had,  in  addreseing  Tneetinge  in  public 
jpHaoet,  tiMi  language  abusive  of,  and  insulting  to,  other 
persons,  and  had  threatened  to  hold  similar  meetings  and 
use  similar  language  in  future. 

Held,  that  the  natural  and  probable  consequence  of 
such  conduct  on  the  part  of  the  appellant  would  be  to 
occasion  breaches  of  the  peace  being  committed  by  others, 
and  that  the  justices  had  jurisdiction  to  bind  over  the 
appellant  in  recognizances  to  be  of  good  behaviour. 

Tbls  WAB  an  appeal  from  the  deoirioii  of  the  ettpea- 
diary  magittrate  of  LiTerpool,  binding  over  the 
pnaent  appellant  Qeorge  Wise  tobeof  goodbehavioar 
f6r  twelTe  months. 

The  information   preferred   by    the     respondent 
Donning,  head  oonstable  of  Ltr erpool,  stated  that  the 
nid  Qmcge  Wise  had  held  meetings  on  sondry  dates 
in  the  month  of  May  on  the  rag's  highway  and 
nmdry  other  places  to  which  the  pabtio  had  aocess 
and  that  breaches  of  the  peaoe  hi^  tak«n  place  in 
oonaeqiiffiioe,  and  that  the  said  Oaorge  Wise  intended 
to  held  similar  meetings  in  fntore.    The  following 
iacti  were  proved  before  the  stipendiary :  The  said 
George  Wise  had  held  meetiogs  m  Islington- square, 
liTsrpool,  a  public  thoroughfare  and  part  of  the 
Idag's  highway,  on  the  13th  and  16rh  of  ICay.    At 
theie  meetings  the  said  Qeorge  Wise  said  he  was 
prosecnting  eadh  of  these  meetings  as  a  Protestant 
onuader.    Bach  of  the  said  meeti]:^8  was  attended  by 
Bomaa  Catholios  as  well  as  by   supporters  of  the 
sud  George   Wise.    At  that  held  on  the    16th  of 
May,    OarVer-street  (a    street    running    into    the 
Islington-sqaare)  was  completely  blocked.     At  the 
meeting  held  on  the  19th  of  May  Qeorge  Wise  said 
that  he  intended  to  denounce  the  order  of  Jesuits. 
He  alio  called  them  **  rednecks,"  a  term  which  was 
intended  to  insult  and  annoy  them,  and  was  well 
calculated  to  proToke  a  breach  of  the  peace.    At  the 
meeting  held  on  the  22nd  the  said  Qeorge  Wise  said 
that  he  had  been  informed  by  letter  that  the  Boman 
Oatholics  intended  to  bring  sticks,  and  that  he  looked 
to  his  supporters  to  protect  him,  a<  the  police  had 
lefosed  to  do  so.    The  said  Qeorge  Wise  admitted  the 
inaartion  by  him  of  an  advertisement  in  the  Liverpool 
Evening  Express  on  the  24th  of  May,  1901,  inviting 
Protestants  to  support  Mr.  Qeorge  Wise  at  a  meeting 
to  be  held   at   IsUngton-square   on  the   following 
Saturday,  and  not  to  sHlow  the  Romanists  to  triumph, 
hat  maintain  their  liberties.    The  respondent  there- 
i^on  on  the  2oth  of  May  lodsed  an  information, 
nmilar  to  the  information  now  m  question,  but  the 
nid  George  Wise  then  undertook  not  to  hold  the 
meeting  last  referred  to.    Nevertheless  he  did  hold  a 
meeting— not  at  Islington-iquare— but  in  front  of 
St  George's  Hall,  Liverpool,  on  the  said  Saturday 
following-      At  this  meeting  disturbances  occurred 
and  many  of  the  police  were  assaulted  and  knocked 
down.    The  said  Qeorge  Wise  did  not  at  any  of  his 
meetings  oommit  or  threaten  to  commit  a  breach  of 
the  peace.    The  said  Qeorge  Wise  further  stated  that 
he  iotended  to  hold  such  meetings  in  the  future,  and 
as  the  said  respondent  Dunning  was  of  opinion  that  if 
nich  meetings  were  held  they  would  lead  to  a  breach 

(a.)  Beported  by  G.  Q.  Wilbkaham,  Esq.,  Bar- 
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of   the  peaoe  he  lodged  the  present  information 
against  Wise. 

The  magistrate,  at  the  hearing  of  the  information, 
bound  Wise  over  to  be  of  good  behaviour  for  twelve 
months. 

The  questions  now  for  the  opinion  of  the  court  were, 
first,  whether  the  information  was  good — ^it  being 
contended  that  the  information  did  not  allege  that 
the  applicant  had  been  guilty  of  any  offence  ;  and, 
seconaly,  whether  it  was  within  the  power  of  the 
magistrate  to  bind  the  appellant  over,  it  being  con- 
tended that  he  had  not  been  guilty  of  any  breach  of 
the  peace,  nor  did  he  intend  to  oommit  any. 

F.  E,  Smith,  for  the  appellant  Wise.— The  magis- 
trate was  wrong ;  Mr.  Wise  was  always  within  his 
rights,  aaid  BeaUv  v.  Gillbanks,  31  W.  B.  277, 9  Q.  B.  D. 
308,  shows  that  in  such  a  case  he  is  not  responsible  if 
other  people  commit  illegal  acts.  The  decision  in  Reg. 
V.  Justices  of  Londonderry,  28  L.  B.  Ir.  440,  is  in  con- 
flict with  that  of  BeatJty  v.  Oillbanks.  The  informa- 
tion discloses  no  offence  conmiitted  by  the  appeUants. 

Pickford,  K.O.  {Maxwdl  with  him),  for  the 
respondent. —<  The  appellant  had  committed  three 
offences.  First,  he  had  held  meetings  on  the  high- 
way ;  seoondly,  he  used  language  of  an  insulting 
character  whereby  a  breach  of  the  peace  might  be 
occasioned,  thereby  vioUting  the  Liverpool  Improve- 
ment Act,  1842;  thirdly,  he  had  used  language 
inciting  to  a  br«ach  of  the  peace  by  inviting  his 
supporters  to  arm  themselves.  The  information 
diioloses  sufficient  grounds  for  binding  over  the 
appellant;  but  when  the  party  appears  a  formal 
complaint  is  not  necessary:  see  Beg.  v.  Hughes,  4 
0.  B.  D.  614,  29  W.  B.  Dig.  67. 

F.  E.  Smith  in  reply. — ^There  was  no  evidence  of 
obstruction  before  the  magistrates  and  the  local  Act 
was  not  even  cited.  The  appellant  was  committing  a 
lawful  act,  and  he  was  not  bound  to  assume  that  uie 
natural  consequence  would  be  that  others  would 
commit  unlawful  acts :  see  Stone's  Justices'  Manual 
(33rd  ed.),  p.  724. 

Lord  Alvbbstonb,  L.O.J. —This   case   has   been 
extremely   well    argued,    and   everything   that   is 
possible  to  be  said  has  been  pressed  upon  us  by  the 
appellant,  but  I  have  no  reason  to  doubt  that  the 
migistrate  was  perfectiy  right  in  binding  over  Mr* 
Wise  to  keep  the  peaoe.    I  do  not  think  that  it  is 
necesiary  to  go  at  great  length  into  the  various  cases 
that  have  been  dted  before  us.    We  have  been  much 
pressed  with  the  case  of  Beatty  v.  Oillbanks  and  the 
supposed  opposition  between  that  oa*e  and  the  Irish 
cases,  O'Kdlyy,  Barvey,  14  L.  B.  Ir.  105,  31 W.  B.  Diff. 
100,  and  Beg»  v.  Justices  of  Londonderry,  hut  the  whole 
difficulty  arises  from  the  attempt  to  apply  the  same 
decision  to  a  very  d>ff'4rent  set  of  facts.    I  entirely 
agree  with  the  view  expressed  by  Field,  J.,  in  Beatty 
V.  Oillbanks:  *'Now  I  entirely  concede  that  everyone 
must  be  taken  to  intend  tiie  natural  consequences  of 
his  own  acts,  and  it   is  dear  that  if  this  disturln 
ance   of   the   peace   was   the   natural  consequence 
of  acts    of    the    appellants  tiiey  would   be  liable, 
and  the  jnstioes  would  have  been  right  in  binding 
them  over,  but  the  evidence  set  forth  in  the  case  does 
not  support  this  contention."    0*Biien,  G.J.,  in  Beg. 
V.  Justices  of  Londonderry,  said :  "  No  act  on  the  part 
of  any  person  was  proved  to  show  that  it  was  reason- 
ably probable  that  the  action  of  the  defendants  would, 
on  the  day  in  question,  have  provoked  a  breadi  of  the 
peace."    And  in  Beg,  v.  Justices  of  Cork,  15  Oox  C.  G. 
78,  at  p.  84,  30  W.  B.  Dig.  106,  May,  G. J.,  said : 
**  This    requisition  of  surges  must  oe  understood 
rather  as  a  caution  against  the  rejietition   of  the 
offence  than  any  immediate  fine  or  punishment." 
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Again,  in  the  seoond  case  of  Beg.  y»  JueUcea  of 
Cork,  reported  in  the  stme  volume,  at  p.  149, 
Fitzgerald,  J.,  after  referring  to  the  aathorities, 
said,  at  p.  155 :  '*  Without  dting  farther  authority 
we  may  assume  that  where  it  shall  be  made 
reasonably  to  appear  to  a  jastioe  of  the  peace 
that  a  person  has  incited  others  b^  acts  or  lan- 
guage to  a  violation  of  law  and  right,  and  that 
the  delinquent  is  likely  to  persevere  in  that  course, 
such  justice  has  authority  oy  law  in  the  execution 
of  preventive  justice  to  provide  for  the  public 
lecurity  by  requiring  the  individual  to  give  securities 
for  good  behaviour,  and  in  default  commit  him  to 
prison.**  I  have  referred  to  these  cases,  not  for 
the  purpose  of  deducing  any  new  role  of  law, 
but  tor  the  purpose  of  pointing  out  that  in  a 
number  of  oases  the  essential  condition  has  been 
stated,  though  in  different  language,  that  there 
must  but  be  an  act  of  the  defendant  tiie  naturid 
consequences  of  which,  if  his  act  be  not  unlawful 
in  itself,  would  be  to  produce  an  unlawful  act  by 
othersi  The  present  case  can  be  put  higher.  There 
is  an  important  local  statute  providing  that  every 
person  wlio  should  use  insulting  words  or  behaviour 
with  intent  to  provoke  a  breach  of  the  peace,  or 
whereby  a  breach  of  the  peace  might  be  occasioned, 
may  be  summoned,  and  on  conviction  fined.  In 
addition,  we  have  here  distinct  finding  of  fact  that 
the  appellant  held  a  number  of  meetiDgs ;  that  the 
highways  were  blocked  by  thousands  of  persons,  and 
that  very  serious  breaches  of  the  peace  had  arisen ; 
and  thftt  the  appellant  had  himself  used,  with  respect 
to  a  large  body  of  persons  of  a  different  religion, 
language  which  the  magistrate  has  found  to  be  of  a 
most  insulting  character. 

Magistrates  are  only  doing  their  duty  in  making 
themselves  acquainted  with  the  character  of  the 
population  amongst  whom  they  have  to  administer 
justice ;  and  in  considering  the  natural  consequence  of 
a  man*s/usts  who  has  used  insulting  language  towards 
the  people  of  a  particular  religion  the  magistrates 
are  bound  to  take  into  consideration  that  there  is  a 
large  body  of  those  persons  in  that  town.  It  was  also 
proved  that  the  appellant  had  informed  the  meeting 
that  he  had  received  a  letter  stating  that  the  Oatholics 
were  about  to  bring  sticks,  and  he  asked  his  supporters 
to  protect  him.  It  may  be  true  that  if  this  case  were 
to  DC  considered  with  reference  to  only  one  of  the 
illeffaltties  which  it  is  alleged  the  appellant  com- 
mitted, further  evidence  might  be  requiied ;  but  in  my 
opinion  there  is  ample  evidence  to  viow  that  in  the 
pubUc  streets  he  did  use  language  which  was  abusive, 
which  did  tend  to  bring  about  a  breaq^  of  the  peace, 
and  which  had  caused  an  obstruction,  and  that  he 
threatened  to  do  similar  acts. 

The  fact  that  the  appellant  had  promised  not  to 
hold  a  meeting  in  one  place  and  had  held  it  within  a 
quarter  of  a  mile  of  that  place  on  the  same  day  shows 
fliat  the  magistrate  was  justified  in  taking  precau- 
tions to  prevent  a  repetition  of  his  previous  conduct. 
Further,  I  think  that  any  omission  in  the  language 
of  the  information  was  cured  by  the  evidence  which 
was  given.  The  appellant  was  represented  by  a 
solicitor  and  elected  not  to  give  evidence.  I  am  of 
opinion  that  the  points  of  law  raised  on  behalf  of  the 
appellant  fail,  and  that  the  magistrate  acted  quite 
rightly. 

Darliko,  J. — I  am  of  the  same  opinion.  The 
appellant  calls  himself  a  crusader  in  order  preach  a 
Protestant  crasade;  he  supplies  himself  with  a 
crucifix  and  round  his  neck  were  hung  beads,  in 
obvious  imitation  of  the  rosaries  used  by  Boman 
Catholics.  He  admittedly  made  use  of  expressions 
most  insulting  to  the  Soman  Oatholics  of  Idveipool. 


The  natural  consequences  of  these  acts  was  what  has 
happened  over  and  over  again,  and  what  must  be  the 
inevitable  consequence  if  people,  whether  Protestants 
or  Boman  Catholics,  are  to  be  allowed  to  outzage 
each  other's  religion  as  the  appellant  outraged  the 
religion  of  the  Boman  Cathohcs  of  liverpodL  The 
ap^llant  is  best  described  in  the  language  of  Butler, 
He  is  one  of 

*'  That  stubborn  crew 

Of  errant  saints,  whom  all  men  grant 

To  be  the  true  Church  Militant. 

A  sect  whose  chief  devotion  lies 

In  odd  perverse  antipathies.** — 

HVDIBBAB,  Part  I. 

I  think  that  the  natural  consequence  of  this 
« crusader's  **  acts  has  been  to  proiuoe  illegality, 
and  that  from  his  acts  and  conduct  droumatanoes 
have  ariien  which  justified  the  magistrate  in  binding 
him  over  to  keep  the  peace.  It  is  said  that  the  law 
in  Beatiy  v.  QiUhank$  is  at  variance  with  the  law  in 
Beg.  V.  Justices  of  Londonderry.  1  am  not  sure  tiiat  it 
is,  but  I  have  no  hesitation  in  faying  that  if  it  is  I 
prefer  the  law  in  Beg.  v.  Jtutices  of  Londonderry,  If 
that  be  a  right  statement  of  the  law,  as  I  think  it  is, 
the  magistrate  was  quite  right  in  coming  to  the 
decision  even  without  taking  into  consideration  the 
Act  of  Parliament  to  which  we  have  beenrafened 
For  those  reasons  I  am  of  opinion  that  the  magis- 
trate's order  was  right. 

CHAinrXLL,  J.^I  am  of  the  same  opinion.  I  agree 
with  the  appellant's  counsel  that  the  law  does  no^  ss 
a  rule,  regard  an  illegal  act  as  the  natural  can- 
sequence  of  a  temptation  to  commit  it.  For  instance, 
a  person  who  exposes  goods  outside  his  shop  ia  often 
said  to  tempt  people  to  steal  them,  but  that  cannot 
be  said  to  be  the  natural  consequence  of  his  act 
Again,  the  House  of  Lords  has  recently  held  that  when 
a  blank  space  is  left  in  a  cheque  which  enablaB  a 
person  to  increase  the  amount  by  adding  figures,  it  is 
not  the  natural  consequence  that  somebody  ahonld  he 
led  to  commit  forgery  by  writing  figures  into  the 
cheque.  That  proposition  is  correct  and  really 
familiar,  but  I  think  the  cases  with  respect  to  apnre- 
bended  breaches  of  the  peace  »how  that  the  law  aoas 
regard  the  infinnity  of  human  temper  to  the  extent  d 
ccnsidering  that  a  breach  of  the  peace,  although  aa 
iUegal  act,  may  be  the  natural  consequence  of  abosm 
and  insulting  largusge  or  conduct.  PoasiblT  this 
may  be  an  exception  to  the  rule  which  the  appellaDf  s 
counsel  pointed  out  to  us;  but  I  think  it  ia  quite 
clearly  made  out  on  the  cases.  I  therefore  think  the 
decision  of  the  magistrate  was  right. 

Judgment  for  respondent. 

Solicitors  for  appellant.  Field,  Boecoe,  db   Co.^  for 
Miller,  Feel,  Buther/ord,  A  Co.,  Liverpool. 

Solicitor  for  respondent,  F.  Venn  ^  Co.^  iat  R  B. 
Pickmere,  Town  Clerk,  Liverpool. 


I.J.,  and  > 
II,  JJ.)    j 


Not.  la 


K  B.  Div. 
(Lord  Alverstone,  L.C. 
Darling  and  Channell, 

Macdonald  (Appellunt)  v,  Hughbs  {Betpondent).  [a.] 

Lictnsing  law — Licensed  person — Licensing  Aet^  1872 
(35  &  36  Vict.  c.  94),  ss.  3,  17. 

The  executor  of  a  deceased  licence^Jiolder  carrytj^  «a 
the  business  is  himself  a  licence-holder  vfithin  the 
ing  of  the  Licensing  Act,  1872. 

(a.)  Reported  by  C.  Q.Wtlwrafam,  Esq., 

at-Law. 
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The  reepomdeiit  Margaret  Hughes  was  the  exeoatrix 
of  Ann  Christina  Hnghes,  who  was  at  the  date  of  her 
death,  the  Ist  of  April,  1901,  duly  licensed  to  sell 
isioxioating  liquors  at  the  house  known  as  the  Qreen 
Lodge,  Hoylake,  in  the  county  of  Chester. 

On  the  11th  of  April,  1901,  a  special  sessions  for 
the  transfer  of  Uoences  was  held,  but  this  being  within 
fourteen  days  of  the  death  of  Ann  Christina  Hughes 
no  application  for  transfer  was  then  made,  and  the 
next  day  appointed  for  the  holding  of  special  sessions 
was  the  6th  of  June,  1901.  The  respondent,  as 
executrix,  remained  in  possession  and  carried  on  the 
business. 

On  the  27th  of  Hay  seyeral  police  officers  yiaited 
the  pn^mises  and  found,  as  they  alleged,  that  gaming 
was  being  carried  on  on  the  premises,  and  the  appellant, 
who  was  a  superintendent  of  police,  aooordinsly 
preferred  a  charge  against  the  respondent  under 
section  77  of  the  Licensing  Act,  1872. 

It  was  contended  at  the  hearing  of  the  information 
that  the  respondent  was  not  a  licensed  person  within 
the  meaning  of  the  Act  as  no  licence  for  the  sale  of 
intozioating  liquors  had  been  granted  to  her. 

The  justices  allowed  the  objection  and  dismissed 
the  information,  but  stated  a  case. 

B,  M.  Mofdgomery  {Honoraiti$  Lloyd  with  him},  for 
the  appellant. — ^The  respondent  held  the  licence  as 
executrix  of  the  deceased.  Section  3  of  the  Act  of 
1872  provides  **  that  no  penalty  shall  be  incurred  by  the 

admf 


I,  executors,  or  administrators  of  any  licensed 
person  who  dies  before  the  expiration  of  his  licence,  in 
respect*  of  the  sale  of  any  intoxicating  liquor,"  if  such 
sale  take  place  prior  to  the  then  next  ensuing  special 
session  or  (if  such  session  be  holden  within  fourteen 
da^snext  after  the  death  of  the  person  took  place) 
prior  to  the  special  session  holden  next  after  such 
special  session  as  aforesaid."  The  meaning  of  this  is 
that  the  licence  is  kept  alive  till  the  next  special 
sessions.  The  offences  named  in  section  13  and  18 
would  not  be  punishable  if  the  view  of  the  respondent 
is  right. 

Tobin,  for  the  respondent. — The  licence  is  issued  to 
the  licensee  as  a  personal  grant,  and  as  the  respondent 
did  not  then  hold  a  licence  she  is  not  within  section  3. 
The  proviso  to  section  3  gives  to  the  executor  pro- 
tection from  penalties,  but  does  not  grant  him  a 
licence ;  that  is  granted  him  at  the  special  sessions. 
If  the  respondent  held  a  licence  it  could  only  be  that 
of  the  deceased,  and  if  that  licence  was  not  determined 
by  the  death  of  the  testatrix  there  would  be  no  need  for 
the  protection  given  by  section  3  or  for  the  respondent 
to  ^  to  the  court  under  section  14  of  the  Act  of  1898. 
This  is  a  ca8tu  omissus,  but  the  respondent  could  have 
been  prooeeded  against  under  the  common  law. 

Lord  ALYERSTOsrE,  L.C.J.— In  this  case  we  have  to 
consider  some  words  of  the  Licensing  Aot,  1872, 
which  have  not  hitherto  been  interpreted.  The 
question  that  we  have  to  decide  is  whether  an 
executrix  in  occupation  of  a  licensed  house  and 
carrying  on  the  business  of  the  house  and  selling 
liquors  on  the  premises  may  be  made  subject  to 
poudties  for  allowing  card-playing  to  take  place  on 
the  premises  as  a  Koensed  person  ;  meaning  thereby, 
a  person  holding  a  Uoence  as  defined  by  the  Licensing 
Act,  1872.  licence,  as  defined  by  section  74  of  the  Act 
of  1872,  means  a  licence  for  the  sale  of  intoxicating 
Hquors  granted  by  justices  in  pursuance  of  the  Act  of 
1828,  and  a  licensed  person  means  a  person  holding 
such  licence.  That  clause  must  have  been  inserted  wiu 
some  intention  and  if  the  view  suggested  by  lir.  Tobin 
is  right  there  is  not  any  case  in  wmch  that  clause  was 
nee&d.  In  my  opinion  after  the  death  of  a  person  hold- 
ing such  lioenoe,theltcence  continues  to  existforacertain 
time  p(rovided  that  the  representatives  of  the  licensed 


person  come  to  the  spedal  sessions  (held  more  than 
fourteen  days  after  the  death  of  the  licensed  person) 
for  a  licence ;  and  the  effect  of  the  interpretation 
clause  is  that  the  representative  of  the  deceased 
licensed  person  is  entitled  to  act  as  if  she  or  he  were 
holding  the  licence.  We  were  much  pressed  by  the 
argument  that  if  we  were  to  take  a  contrary  view  a 
large  number  of  offences  which  are  prov;ded  for  in 
sections  13  to  14  of  the  Licensinff  Act,  1872,  ndght  be 
committed  with  impunity  by  tne  representatives  of 
a  licensed  person.  I  tnink  that  that  would  be  so. 
In  my  opinion  a  person  holding  the  licence  till  the 
next  special  sessions  after  the  death  of  the 
licensee  is  a  licensed  person  within  the  meaning  of 
the  Aot,  and  the  case  must  therefore  go  back  to  the 
magistrates. 

Dablino,  J,— I  am  of  the  same  opinion.  It 
seems  to  me  that  the  strongest  argument  against  the 
respondent  is  the  one  on  which  the  magistrates  most 
relied  on  as  in  her  favour — namely,  the  proviso  to 
section  3  of  tiie  Act  of  1872.  The  executor  of  a 
deceased  licensee  is  not  treated  as  being  an  un- 
licensed person.  He  holds  the  licence  though  he 
is  not  the  grantee  of  it.  It  is  important  to  notice 
that  under  section  14  of  the  Act  of  1828  the 
executor  may  obtain  from  the  special  sessions  a  licence 
which  is  valid  for  the  whole  of  the  rest  of  the  period 
covered  by  the  old  licence.  I  do  not  think  this  is  a 
casus  omissus  at  all,  but  it  seems  to  me  that  it  is 
clearly  covered  by  the  Act. 

Channell,  J. — I  agree  that  this  appeal  must  be 
allowed,  but  I  do  not  think  that  the  words  of  the 
proviso  are  very  clear.  It  does  not  say  that  the 
operation  of  the  licence  is  to  be  extended  for  a  certain 
tune,  but  that  is,  I  think,  what  the  wordf  mean.  The 
licence  continues  till  the  special  sessions,  and  in  the 
meantime  the  executor  holds  the  prendses  under  the 
operation  of  the  licence  and  is  therefore  a  licensed 
person* 

Solicitors  for  appellant,  Philpot  &  Morrell,  for 
E.  Potts,  Chester. 

Solicitors  for  respmdent,  J.  E.  &  J7.  8cott,  for 
Thompson^  Hughes^  &  Mathison,  Birkenhead. 


J.J.,  and  > 
11,  JJ.)   ) 


Nov.  7. 


K.  B.  Div. 
(Lord  Alverstone,  L.C. 
Darling  and  Channell, 

Smith  &  Son  (Appellants)  v.  Kyle  {Respondent),  (a.) 

Master  and  servant^ Shop ^  Young  person— Hours  of 
employment—Temporary  stall — Shop  Hours  Act,  1892 
(55  &  66  Vict.  c.  62),  ss,  3,  4,  9. 

A  temporary  hoard  on  trestles  is  not  a  shop  within 
section  4  of  the  Shop  Hours  Act  so  as  to  require  a  notice 
of  the  provisions  of  the  Act ;  hui 

Semble,  it  is  a  shop  for  the  purposes  of  section  3, 
which  regulates  the  hours  of  employmenU 

Case  stated  by  justices. 

The  appellants  were  charged  by  the  respondent  for 
having  on  the  23rd  of  March  failed  to  exhibit  the 
notices  required  by  section  4  of  the  Shop  Hours  Act, 
1892,  and  section  1  of  the  Shop  Hours  Act,  1895,  at 
the  parish  of  Merstham,  in  the  county  of  Surrey. 

The  following  facts  were  proved  at  the  haaring : 

One  Albert  Boorer,  a  lad  under  the  age  of  eighteen 
years  of  age,  was  in  l^e  employ  of  the  appellants. 
He  was  em^oyed  from  6.30  to  10  a.m.  at  Merstham, 
and  for  the  rest  of  the  day  at  Bedhill,  Merstham 
railway  station  being  about  two  miles  from  Bedhill. 

(a.)  Eeportedby  C.  Q.  Wilbbaham,  Esq.,  Barrister- 

at-Law. 
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His  daiies  while  at  Me ratham  were  partly  to  deliver 
papers,  and  for  the  remaiader  of  the  time  to  sell  papers 
from  a  temporary  stall  oonsiatiDg  of  a  boioa  laid 
down  on  tr<*Btle8. 

No  notice  as  required  by  section  4  of  the  Act,  1892, 
was  posted  at  Merstham,  but  there  was  such  a  notice 
at  Bedhill. 

Section  4  of  the  Shop  Hours  Act,  1892,  provides  as 
follows :  '*  In  every  shop  in  which  a  young  penoa  is 
eaaplo3ed  a  notice  shall  be  kept  exhibited  by  the 
employer  in  some  oonspionous  place  refeniog  to  the 

Erovisions  of  this  Act,  and  stating  the  number  of 
ours  in  the  week  during  which  a  young  person  may 
be  lawfully  employed  in  that  shop.*' 

The  appellants  contended  that  the  notice  was  not 
to  be  posted  at  Merstham,  but  at  Bedhill,  and  that  the 
stall  at  Merstham  was  not  a  shop  as  defined  by  section 
9  of  the  Shop  Hours  Act. 

The  respondent  contended  that  the  notice  should 
be  posted  in  both  places,  and  that  the  lad  was  none 
the  less  employed  at  Merstham  because  he  only  spent 
part  of  his  time  there. 

The  justices  convicted  the  appellants  and  imposed 
a  nominal  fine  of  Is.,  but  stated  a  case. 

B,  B.  D.  AcHand,  for  the  appellants. — ^The  employ- 
ment of  the  lad  was  clearly  at  Bedhill,  and  not  at 
Merstham,  where  he  only  spent  two  hours.  The 
notice  required  by  section  4  was  duly  displayed  at 
Bedhill,  and  section  4  definei  '*  a  stall  as  a  shop  unless 
the  oontext  otherwise  requires."  It  is  impossible  to 
extend  the  words  of  section  4  to  a  temporary  structure 
such  as  this.  Section  4  clearly  implies  a  permanent 
structure  *'  in  which  young  people  are  employed.'* 

A,  Glen,  for  the  respondents. — Section  4  applies  to 
this  case,  as  the  notice  required  could  be  fixed  outside 
the  board.  The  stall  is  clearly  a  shop  within  section 
3  of  the  Act,  and  the  wording  of  se<^on  4  is  not  to 
be  read  as  impljring  a  permanent  structure. 

Lord  Alyeestoitb,  L.C.J. — In  my  opinion  this 
conviction  must  be  quashed.  But  I  desire  to  say 
nothing  that  would  give  rise  to  the  impression  that 
this  stall  would  not  be  a  shop  for  some  of  the 
puxposes  of  the  Act.  For  instance,  if  the  lad  were 
to  be  employed  for  more  than  seventy -four  hours, 
including  me  si  times,  in  one  week,  I  think,  subject 
to  any  argument  that  may  be  addressed  to  me,  that 
the  structure  would  be  clearly  a  stall,  and  therefore 
a  shop,  within  section  3,  which  limits  the  hours  of 
employment  of  young  persons  in  or  about  shops. 
But  we  have  to  comider  the  meaning  of  the  word 
shop  in  section  4,  interpreted  by  section  9,  and  it  is 
important  to  notice  that  the  definition  of  shop  in 
section  9  as  applying  to  a  stall  is  limited  by  the 
words  "  unless  the  context  otherwise  requires." 

I  think  apart  from  the  particular  case  that  the 
word  shop,  as  used  in  section  4,  applies  to  structures 
which  are  in  the  nature  of  permanent  structures,  and 
not  to  a  mere  temporary  erection  of  a  board  and 
trestles  such  as  existed  here.  The  boy  was  really 
employed  at  Bedhill,  his  employment  at  Merstham 
only  Listed  from  6.30  to  10  a.m.,  during  part  of 
which  time  he  was  delivering  paptrs  to  subscribers. 
In  my  opinion  it  would  be  a  ridiculous  construction 
of  the  Act  if  we  too  were  to  hold  that  for  the  purpose  of 
exhibiting  a  notice  this  board  and  txesties  constituted 
a  stall,  and  therefore  a  shop,  within  the  meaning  of  the 
section.  I  think,  therefore,  that  this  oonviotion 
should  be  quashed. 

DABLma  and  CHAvmsLL,  JJ.,  concurred. 

Solicitors  for  appellants,  Burham  d:  Co. 

Solicitors  for  respondent,  Harvey  &  Darley,  for 
Weeding f  Kingston- on-Thames. 


Prob.  Div.  &  Adm*  Div. 
Divorce. 


} 


J8IL20. 


Stsdall  v.  Stedall.  (a.) 


Divorce — Vari<xtum  of  settlementa — Policy  payabk  at 
fixed  date  to  husband  if  alive,  and  if  not  to  wifo— 
Matrimonial  Causes  Ad,  1857  (20  iSs  21  Vict.  c.  85), 
s,  ^^—Matrimonial  Causes  Act,  1859  (22  A  23  VieU 
c,  61),  s,  5. 

Where  a  wife  had  certain  rights  under  a  policy  on  her 
husband's  life,  and  the  marriage  uhm  afterwards  dissoitftd 
by  reason  of  her  adultery. 

The  Court  ordered  her  to  setUe  her  interetU  then- 
under  for  t7^  benefii  of  the  petitioner  and  the  children 
of  the  marriage. 

Motion. 

This  was  a  motion  to  vary  the  ragistrar's  repnt  on 
a  petition  to  vary  settlements* 

On  the  25th  of  April,  1900,  the  husband  obtaiatd 
a  decree  nisi  for  the  dissolution  of  his  msrriage,  mi 
on  the  5th  of  Kovember»  1900,  that  decree  wu  made 
absolute. 

There  were  two  ohildren  of  the  mairiage,  the 
custody  of  whom  was  given  to  the  petitioner. 

In  1891  the  petitioner  had  insured  his  life  foe 
£2,500,  payable  on  the  12th  of  Deoember,  1910,  to 
the  petitioner  if  i^ve,  but  if  dead  to  the  respoadeat, 
but  if  she  were  dead  to  the  petitioner's  ezecaton, 
administrators,  and  assigns. 

The  petitioner's  contention  was  that  now  thst  Ik 
marriage  with  the  respondent  was  diesol?edit  wtes 
hardship  that  he  should  continue  to  pay  the  premiomi 
on  the  policy  if  the  respondent  notwithstanding  the 
dissolution  of  the  marriage  had  rights  under  fte 
policy. 

The  insarance  company  were  said  to  have  gi?eaii 
as  their  opioion  that  if  the  policy  was  smrendeRd 
they  would  have  to  pay  the  wife,  and  they  nggeeted 
that  the  wife  should  oe  got  to  assign  her  nghts  uDder 
it.  This,  however,  she  refused  to  do.  The  motios 
had  been  previously  before  the  court  when  GonO 
Barnes,  J.,  adjourned  the  case.  Intimating  that  be  did 
not  think  that  the  policy  was  a  marriage  aetrlenMst 
within  the  meaning  of  the  Matrimonial  Gaosei  AcU. 
But  he  thought  it  first  desirable  that  oounsel'e  opiiiioo 
-Bhould  be  taken  as  to  whether  or  not  the  reipondttt 
had  in  fact  rights  under  the  policir* 

The  petitioner  now  moved  the  court  to  order  tiie 
respondent  to  convey  her  interests  thereunder,  tiie 
order  bedng  asked  for  under  section  45  of  20  &  21 
Yiot  c  85. 

Barnard,  in  support. 

Jbttnb,  p.,  in  giving  judgment,  said  thai  lie 
thought  that  the  poUoy  was  oertainly  propertf 
belonging  to  the  wife  in  reversion,  and,  inore- 
over,  it  appeared  to  him  that  it  might  fall  wittff 
section  5  of  the  Matrimonial  Oanses  Act,  1859.  It 
woidd,  however,  surely  be  a  post-nuptial  ssttleoieot 
The  court  therefore  thought  that  the  wife  cn/^^ 
be  ordered  to  settie  her  interest  in  the  policy  w 
the  benefit  of  the  petitioner  and  his  children,  aied  i 
further  ordered  that  the  matter  should  be  referred  to 
the  conveyancing  counsel  to  settle  the  deed.  J^' 
ment  accordingly. 

Solicitor,  J.  T,  Chappie,  * 


(a.)  Beported  by  Gwtnwb  Ball,  Esq.,  Barristfl^ 

at-Law. 
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HOUBS  07  LOBDS. 


Hahoook  v.  Watson. 


HOUBB  OF  LO£DS« 


Sou0e  Of  lorlrsf* 


FromO.  A. 
(Bngland}. 


H  Dea  16. 

Hanoook  v.  Watson,  (a.) 

Win — Bemotenen — Oifi   over — SpUtHng   gift   over  — 
Chitting  down  aheohUe  gift, 

A  iestaioTf  who  dud  in  1852,  gave  his  residuary  per^ 
tonal  estate  to  trustees  in  truti  for  his  wife  (w?io  died  in 
we)  for  life,  and  after  her  deaih  he  allotted  iwo-Jifths 
to  8.  D.,  and  he  directed  tTuU  tJie  two-fifths  so  given 
should  remain  in  trust  for  her  during  her  life  for  Jier 

Xrate  %ue,  and  afUr  her  death  intrust  for  her  children^ 
being  sons  sJumld  attain  twenty-'five,  or  being  a 
daughter  or  daughters  should  attain  twenty^ne  or  marry 
under  that  age,  and  in  default  of  any  such  issue  should 
he  divided  among  the  children  of  his  brother  C, 

8,  Z>.  died  in  1899  ufithout  ever  having  any  issue. 

Hdd,  thai  the  gift  over  on  the  death  of  8.  D.  vfithout 
issue  was  void  for  remoteness,  and  thtxt  m  the  gift  over 
failed,  the  original  absolute  gift  took  effed,  and  the  two- 
fifths  passed  therefore  to  8.  D.'s  personal  represenlatives. 

ETexs  V.  GhalUs,  7  H,  Z.  Cos.  631,  distinguished* 

Decision  of  the  Conrt  of  Appeal  (  [1901]  1  Cfh.  482, 
49  W.  B,  Dig.  203)  affirmed. 

Where  you  Juxve  an  absolute  gift  to  a  legatee  in  the  first 
instance^  and  trusts  are  engrafted  or  imposed  on  tJiat 
dbsolute  interest  which  fail,  either  from  lapse  or 
invalidity,  or  any  other  reason,  then  the  ahsolvle  gift 
takes  effed,  so  far  as  the  trusts  havefaiUd^  to  the  exclusion 
of  the  residuary  legatee  or  next-of-kin,  as  the  case  may  be. 

Appeal  from  an  order  of  the  Court  of  Appeal  (Lord 
AlTentone,  L.C.J.,  and  Bigby  and  Yaogluui  Williamsi 
L.JJ.),  affirming  that  of  B^me,  J. 

Tbe  facts  are  set  ont  in  Lord  Daley's  jodgment. 

LevM,  K.Ct  and  Quin,  for  the  appeUants. 

Hdldane,  K.C.,  and  Mulligan,  K.O.  {Fawous  with 
tiiem),  for  the  respondents  other  than  the  tmstees. 

P.  8.  Stokes,  for  the  trustees, 

Thx  Hovsb  took  time  for  consideration. 

Dec  16.— Lord  Daysy.— In  this  case  Biohard 
HaTiooelr,  by  his  will  dated  the  17th  of  Junci  1650, 
gsre  the  residue  of  his  propertjr  to  trustees  upon 
tmst  to  permit  his  wife  (who  died  in  NoYember,  1876} 
to  reoerre  the  income  during  her  life  for  her  separate 
use,  and  after  her  death  upon  tmst  to  be  divided  into 
fire  equal  portions,  which  he  allotted  in  the  manner 
fdHommg:  To  Susan  Drake  he  gave  two  such 
nortiona,  to  his  brother  William  one  such  portion,  to 
nis  faroiher  Charles  one  such  portion,  and  to  the  sons 
of  hifl  late  brother  Sampson  the  remaining  such 
portioiu  The  will  then  proceeds  as  follows :  "But  it 
IS  my  will  and  mind  that  the  two-fifth  portion 
aQotied  to  the  said  Susan  Drake  shall  remain  m  trust 
and  fhttt  she  be  enticed  to  take  obIj  the  interest  and 
amnial  proceeds  of  the  shares  so  Dequeathed  to  her 
duriDg  ner  natural  life,  and  for  her  sole  and  separate 
UM  independent  of  her  present  or  any  future  humnd, 
but  without  power  ox  antioipation,  and  from  and 
alter  her  decease  fai  tmst  for  uie  benefit  of  any  child 
or  ehildxen  bom  unto  her  the  Baid  Susan  Drake  by 
her  ^veeent  or  any  future  husband  upon  his  or  their 
attaining  the  age  of  twenty-five  years,  if  a  son 
or  sons,  or  if  a  daughter  or  daughters  upon  her  or 
tiieir  attaining  the  age  of  twenty-one  years,  or 
upon,  her  or  their  marriage,  whichever  of  these  events 
may  first  happen,  but  in  default  of  anv  sudi  issue 
fheii  and  in  that  case  the  said   two-fifths  of   my 

(a.)  Beported  by  C.  H.  Gbaetoit,  Esq.,  Barrister- 

at-Law* 


residuary  estate  and  any  accumulation  of  interest 
thereon  shall  go  and  be  divided  subject  to  Uie 
appointment  of  my  wife  among  the  diildren  of  my 
brother  Charles,  but  if  there  be  no  such  appointment 
then  to  be  equally  divided  among  such  children 
payable  if  a  son  or  sons  upon  their  attaining  the  age 
of  twenty-five  years  and  if  a  daughter  or  daughters 
upon  her  or  their  attaining  the  age  of  twenty-one 
years,  or  upon  her  or  their  marriage,  whichever  event 
may  first  happen.'* 

Susan  Dn&ce  died  on  the  26th  of  June,  1899,  without 
ever  having  had  any  issue.  The  two-fifths  of  the 
testator's  residuary  estate  allotted  to  her  are  now 
represented  by  a  sum  of  £12,399  10s.  Beduced  Three 
per  cent.  Annuities. 

The  appellants  are  the  children  of  the  testator's 
brother  Charles,  and  in  the  events  which  have 
happened  they  claim  to  be  entitled  to  Susan  Drake's 
two-fifths  of  the  residuary  estate  under  the  gift  over 
stated  above.  They  are  also  next-of-kin  of  the 
testator,  and  if  they  fail  on  tiieir  first  point  they 
contend  that  the  share  in  question  is  undisposed  of. 

It  will  be  observed  that  the  disposition  under 
which  the  appellants  claim  is  an  executory  limitation, 
to  take  effect  in  default  of  such  issue  as  mentioned  of 
Susan  Drake — ^that  is,  her  children,  whether  bom 
before  or  after  the  testator's  deatii,  who  shall  attain 
the  age  of  twenty-five  years  in  the  case  of  sons, 
and  twenty-one  years  or  be  married  in  the 
case  of  daughters.  This  event  may,  of  course, 
happen  bevond  the  limits  allowed  by  law.  An 
executory  devise  is  an  infringement  on  the  rules  of 
the  common  law,  and  the  conditions  for  its  validity 
are  well  settled*  So  far  back  as  the  year  1787  Lord 
Kenyon,  then  Master  of  the  Bolls,  thus  expresses 
himself  in  Jee  v.  Audleu,  1  Oox  Oh.  Oss.  324 :  «  The 
end  principles  which  apply  to  this  case  are  not 
^mted :  the  limitations  of  personal  estate  are  void, 
unless  they  necessarily  vest,  iz  at  all,  within  a  life  or 
lives  in  being  and  twenty-one  years  or  nine  or  ten 
months  afterwards.  This  has  been  sanctioned  by  the 
opinion  of  judses  at  all  times,  from  the  time  of  the 
Duke  of  Norf out's  case  to  the  present :  it  has  grown 
reverend  by  age,  and  is  not  now  to  be  broken  in 
upon."  And  in  advising  this  House  in  Dungannon 
{Lord)  V.  8mith,  12  01.  &  Bin.  546,  at  p.  563,  a  case  to 
which  I  shall  refer  again,  Oresswell,  J.,  stated  the  rule 
thus :  "  It  is  a  genml  rule,  too  firmly  established  to 
be  controverted,  that  an  executory  devise  to  be  valid 
must  vest,  if  at  all,  within  a  life  or  lives  in  being 
and  twenty-one  years  after;  it  is  not  sufficient 
that  it  may  vest  within  that  period;  it  must  be 
good  in  its  creation ;  and  unless  it  is  created  in  such 
terms  that  it  cannot  vest  after  the  expiration  of  a 
life  or  lives  in  being  and  twenty-one  years,  and 
the  period  allowed  for  gestation,  it  is  not  valid,  and 
subsequent  events  cannot  make  it  so." 

AU  this  is  not  disputed  by  the  appellants,  and  it 
would  therefore  seem  that  the  sift  over  to  the 
diildren  of  Oharles  in  the  will  oefore  the  House 
must  primd  facie  he  held  void.  But  the  appellants 
contend  Ihatthey  are  entitied  to  look  at  the  events 
'  which  happened  and  to  construe  the  event  on  which 
the  gift  over  is  to  take  effect  as  if  it  were  two  events. 
They  say  that  the  testator's  words  rightly  oonstraed 
is  :  ''  n  Susan  Drake  shall  have  no  issue,  or  if  her 
children  die  without  having  fulfilled  the  prescribed 
conditions  for  the  vesting  of  the  property  m  them." 
In  the  first  case  thcnr  say  the  gift  is  good,  and  in  the 
second  only  is  it  void. 

The  first  observation  that  occurs  to  one  is  that  this 

is  not  the  language  of  the  will.     Oounsel  for  the 

respondent  pointed  out   grammatical  difficulties  in 

I  the  words   hi  that  way.     If  one  were  at  liberty  to 

falter    the  lioignage  of  tb^   will    in  fhe  manner 
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House  of  Lobds. 


HAVOOOK  v.  WAT80V. 


HdunovLoiDi 


Boggeeted,  I  really  do  not  iee  why  one  should  not 
spSt  the  eTent  into  as  many  oontmgendes  as  oan  be 
pointed  oat  in  which  the  g^iftoTer  wonLd  take  efifect 
within  the  allowed  limita.  For  instanoe,  why  not 
divide  the  event  in  the  present  case  into  at  least 
three:  First,  if  Susan  has  no  children;  secondly,  if 
her  children  all  die  under  twenty-one ;  or  thirdly,  if 
they  die  under  twenty-five  P  And  there  mav  be 
other  contingencies  into  which  the  event  could  be 
broken  up.  In  that  case  what  becomes  of  the  rule 
that  you  are  not  to  look  at  the  event  whidi  actually 
happens  for  determining  the  validity  of  the  gift  ?  l 
again  quote  Lord  Kenyon  in  Jee  v.  Audley :  '*  Another 
thing  pressed  upon  me,"  he  says,  **  is  to  decide  on 
the  events  whidi  have  happened ;  but  I  cannot  do 
this  without  overturning  vary  many  cases.  The 
single  question  before  me  is,  not  whether  the 
limitation  is  ^[ood  in  the  events  which  have  hapjpened, 
but  whether  it  is  good  in  its  creation ;  and  if  it  were 
not,  I  cannot  make  it  so.** 

But  the  same  argument  which  has  been  pressed 
upon  this  House  was  addressed  to  the  Court  of  Common 
Fleas  more  than  a  hundred  yean  ago  and  overruled. 
In  the  case  of  Froolar  v.  Bath  and  Wells  {BUhop),  2 
H.  Bl.  358,  decided  in  the  year  1794,  an  advowson  was 
devised  to  the  first  or  other  son  of  Thomas  Proctor 
that  should  be  bred  a  clergyman  and  be  in  holy 
orders,  but  in  case  Proctor  should  have  no  such  son, 
to  one  Moore  in  fee.  There  bein^  no  particular  estate 
to  support  tiie  devise  as  a  contmgent  remainder,  it 
could  take  effect  only  as  an  executory  de^dse. 
Proctor  died  without  having  had  a  son,  and  Moore 
tiiereupon  claimed  to  present.  It  was  argued  that 
the  limitations  in  the  will  were  alternate :  if  Proctor 
diould  have  a  son  in  holy  orders  Moore  was  excluded, 
and  if  he  had  no  son  he  could  take.  It  was  replied 
that  in  taruth  there  was  but  one  contingency  on.  which 
the  devise  to  Moore  was  limited,  and  the  case  was 
distinguished  from  a  case  of  LangJiead  v.  PhelpBy  2 
W.  BL  704,  where  two  contingencies  were  expressed  in 
the  disjunctive,  the  first  of  which  was  good.  The 
Ckmrt  of  Common  Pleas  was  very  dearly  of  opinion 
that  the  first  devise  to  the  son  of  Thomas  Proctor  was 
void  from  the  uncertainty  when  such  a  son,  if  he  had 
any,  might  take  orders,  and  that  the  devise  over  to 
Moore,  as  it  depended  on  the  same  event,  was  also 
void,  for  the  words  of  the  will  would  not  admit  of 
the  contingency  being  divided. 

Ag^ain,  m  Dunffannon  {Lord)  v.  Smith  a  testator 
bequeathed  leaseholds  for  years  to  trustees  on  trust 
for  B.  lor  life,  and  after  his  death  to  permit  such 
person  who  for  the  time  being  would  take  by  descent 
as  heir  male  of  the  body  of  B.,  to  take  the  profits 
thereof  until  some  such  person  should  attain  the  age 
of  twenty-one  years,  and  then  to  convey  the  same  to 
such  person  so  attaining  that  age.  It  will  be 
observed  that  there  was  no  gift  of  the  corpus  of  the 
estate  except  in  the  direction  to  convey,  and  tiie  event 
upon  which  that  was  to  take  place  might  exceed 
the  limits  allowed  by  law.  At  we  death  of  B.  his 
son  and  heir  had  attained  twenty-one.  It  was 
argued  on  his  behalf  that  you  might  split  the  gift 
into  two  parts,  and  construe  it  as  a  direction  to 
convey  to  tiie  first  heir  male  on  his  attaining  twenty- 
one,  which  would  be  good,  and  in  default  ^his  doing 
so  to  the  successive  heirs  male.  This  argument  was 
in  pamcipLd  and  sutMtance  precisely  that  put  forward 
by  the  appellant  in  the  present  case,  f  will  quote 
only  the  opinion  of  Mame,  J.,  one  of  the  learned 
judges  who  advised  the  House.  He  says:  ''With 
respect  to  this  argument  it  may  be  obscurved  that  the 
WOTds  of  the  testator  are  dear  and  unambiguous : 
there  is  no  difficulty  in  dealing  with  them  as  they 
stand  in  the  will,  unless  it  be  soug^ht  to  evade  the 
rule  agaiast  perpetuity.    There  is  no  audi  rule  of 


construction  as  that  anv  words  whidh  point  out  tha 
same  course  of  devolution'*  (I  pause  to  add, "or 
describe  the  same  events** )  ''  as  those  oied  brtiu 
testator  may,  in  construing  a  will,  be  snbBtitiiteQ  lor 
those  which  he  has  used, — a  propodtion  whioh  leam 
to  be  assumed  in  the  argument  m  queitieiL  Soolia 
rule  would  be  manif esUy  inoonsisteDt  with  the 
establidied  law,  that  a  gift  to  take  effeot  on  an  e?8nt 
which  may  happen  or  may  not  happen  witfaia  tb 
legal  limit  is  too  remote,  sudi  a  gift  hebg  ilvsji 
capable  (consistentiy  with-the  same  order  of  dBrds- 
tion)  of  bdng  divided  into  two  gifts,  aneneoemnlyto 
take  effect,  if  at  all,  within  the  legal  time,  aad  the 
other  afterwards.'*  I  will  not  delay  by  qnotuog  whit 
was  said  t^  the  noble  and  learned  \ans  to  tiie  mas 
effect  in  giving  judgment,  because  I  do  not  Ibd  fte 
point  more  dearly  put  thiin  it  was  by  Made,  J. 

The  appdlants.  however,  rdy  on  another  oase  in  tUi 
House— ^i;«r4v.  CAa22iA,7H.L.CSas.631.  Onaniperfdil 
view  of  this  case  it  appears  to  lend  some  sappoctto 
their  argument,  bat  on  a  careful  qraminatiffli  it  liO 
be  founa  to  have  been  decided  on  a  totally  diflmst 
point,  which  has  no  applioatioii  to  the  piesnt  vm, 
The  will  in  Even  v.  ChaUis  contained  a  very  cooplt- 
cated  series  of  devises  of  a  freehdd  estate.  It  ii 
sufficient  for  the  present  purpose  to  say  that  &en 
was  a  devise  to  the  testator's  danghter  Ann  for  fife^ 
with  remainder  to  her  children,  if  sons  livingtosttabi 
twenty-three,   and   if    daughters   living  to  Mk 
twenty-one,  with    a    gift  over  under   which  the 
appellant  claimed,  Ann  having  died  childlesi.   Aa  n 
ezecutoiy  devise,  the  gift  over  was  admittedly  too 
remote,  but  it  was  argued  that  it  took  e£Eect  muDflfi- 
atdy  on  Ann's  death  as  a  contingent  remainder.  It 
is  a  familiar  prindple  of  Eugliu  real  proporfy  lav 
that  if  a  devise  can  take  effect  aa  a  remaindsr  it  dull 
do  so,  and  it  was  accordingly  hdd  in  this  Hoaethii 
the  gift  over,  in  the  event  which  had  luppened, 
operated  and  took  effect  as  a  oontingent  Teoaiinikr, 
and  the  question  of  remoteness  therefore  did  not  ifioei 
it.    That  this  was  the  point  decided  is  dear  from  <^ 
opinion  of  the  yndLg&s  who  were  called  in  to  awi^ 
this  House,  ddivered  by  Wightman,  J.,  as  well « 
from  tiie  judgments  delivered  by   the  noUs  nd 
learned  lords  who  heard  the  case.    Wis^tnan,  J.> 
said :  "  No  case  or  authority  has  been  dted  to  ahov 
that  when  a  devise  over  indudes  two  oontiogBDaei 
which  are  in  their  nature  divisflde,  and  one  ofviu^ 
can  operate  as  a  remainder,  tiie^  may  not  he  difw, 
though  induded  in  one  ezpreesion ;  and  our  opimB 
does  not  at  all  conflict  with  the  authority  of  the  oeiei 
of  Prodor  v.  Baih  and   WeOs   {Bishop)  and  Jee  t. 
AxkdUyt  in  ndther  of  whidi  oasea  was  itposabls jv 
the  limitation  over  to  operate  as  a  remainder."  I^ 
Oranwortii  said:  <<I  think  that  the  giftorertote 
children  of  John  and  Sarah  on  the  death  of  iiu 
without  issue  in  1847  took  effeot  aa  a  oodingeBt 
remainder  and  not  as  an  executory  devise,  ^^^^^^^ 

good ;  because  when  the  particular  estate  detanised, 
tie  continffency  on  whion  the  remainder  was  to  tase 
effect  had  nappened."  And  he  supports  his  opoafl* 
by  reference  to  a  case  of  OuUiver  ▼.  WidoeUt  1  ^ 
105,  which  he  discusses  at  some  lensth.  I^ 
Brougham  said :  *<  As  to  the  oases,  ol  whi£  thenaie 
several,  I  need  not  go  into  them.  One  of  thM  * 
JPtodor  V.  Balh  and  Wdls  {Bishop).  In  thai  M 
there  was  no  particular  estate  to  support  thecoa- 
tin^[ent  remainder,  and  it  was  dlearly  an  sxeodfff 
devise."  On  these  grounds  this  House  i^^*^^ 
decision  of  the  Exchequer  Ohamber,  and  restored  w 
of  the  Queen's  Bench.  It  is  apparent  Uist  v 
authority  of  Prodor  v.  Baih  and  Wdls  {Bukf)  ■ 
untoudied  by  anything  dedded  or  said  in  Evas  ▼• 
OhaUis. 
I  am  therefore  of  opinion  that  the  appeQaot  Iwiob 
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his  fint  pomt.  SoHie  mindB  may  be  disposed  to 
cympatiiue  with  Sir  William  Qnmt  when  he  says,  in 
Leake  v.  Bohiman,  2  Mer.  363,  "  Ferhapji  it  might 
haTB  beeQ  as  well  if  the  courts  had  originally  held 
an  ezeoatory  devise  transgressing  the  allowed  limits 
to  he  Toid  only  lor  the  exoess,  where  that  excess 
oonld,  as  in  this  case  it  can,  be  clearly  ascertained." 
But  the  law  is  what  it  is. 

The  appellant's  second  point  is  that  the  two-fifths 
illotted  to  Snsan  Drake,  on  f ailare  of  the  gift  over 

§068  to  the  next-of-kin  of  the  testator,  and  not  to 
osan's  representatiyes,  as  declared  by  the  Ooort  of 
AppeaL  1  confess  to  some  surprise  at  hearing  this 
point  treated  as  argaable.  For,  in  mv  opinion,  it  is 
settled  law  that  if  yon  find  an  absolnte  gift  to  a 
legatee  in  the  first  instance,  and  tmsts  are  engrafted 
or  imposed  on  that  absolato  interest  which  fail,  either 
from  lapse  or  invalidity  or  any  other  reason,  then  the 
absolate  gift  takes  effect  so  far  as  the  trusts  have  failed 
to  the  exdnsion  of  the  residuary  legatee  or  next-of- 
km,  as  the  case  may  be.  Of  course,  as  Lord  Oottenham 
pointed  ont  in  iMBence  v.  Tiemey^  1  Mac.  &  G.  561, 
if  the  terms  of  the  sift  are  ambiguous  you  may  seek 
assistance  in  construmg  it— in  saying  whether  it  is 
expressed  as  an  absolute  gift  or  not — from  the  other 
parts  of  the  will,  indn&ig  the  lang^uage  of  the 
engrafted  tmsts.  But  when  the  court  has  once 
determined  that  the  first  gift  is  in  terms  absolute, 
then  if  it  is  a  share  of  residue  (as  in  the  present  case) 
the  next-of-kin  are  excluded  in  any  event.  In  the 
present  case  I  cannot  feel  any  doubt  that  the  original 
Kift  of  two-fifths  of  the  residuary  estate  to  onsan 
Drake  was  in  terms  an  absolute  gift  to  her. 
Ihe  testetor  uses  the  words  "  I  give,'^  and  speaks 
of  the  shares  subsequently  as  "allotted"  to 
her.  Counsel  for  the  appellants  contended  that 
there  are  words  in  the  will  which  confine  her  interest 
in  the  allotted  portions  to  her  life.  But  that  is  not 
what  the  testetor  has  said;  he  has  directed  that 
during  her  life  she  shall  have  only  the  income  of  her 
share  for  her  separate  use  without  power  of  anticipa- 
tion. That  is  quite  conristent  wiUi  a  power  to  dispose 
of  the  capital  after  her  death  so  far  as  it  should  not 
be  exhausted  by  the  truste  declared  of  it,  and  with 
the  right  of  her  representetLves  to  daim  it.  In  other 
words,  as  between  herself  and  the  estote  there  is  a 
complete  severance  and  disposition  of  her  share  so  as 
to  exdnde  an  intestacy,  though  as  between  her  and 
the  pivties  taking  under  the  engrafted  truste  she  takes 
for  fife  only. 

I  am  of  opinion  the  appeal  should  be  dismissed 
with  coste,  and  I  move  accordingly. 

Lord  Shakd. — I  have  had  an  opportunity  of  fully 
considering  in  print  the  opinion  of  Lord  Davey,  and 
I  concur  in  the  judgment  and  in  all  that  his  lordship 
has  said.  I  shall  mily  add  that  on  the  pointe  raised 
in  the  appellants'  argument  the  authorities  to  which 
my  noble  and  learned  friend  has  referred  seem  to  me 
to  be  oondnsive  against  the  appellante'  argument  in 
all  its  beuings. 

Lord  Bbamfton  and  Lord  Bobebtson  concurred. 

Earl  of  Halsbitby,  L.0. — ^I  concur;  and  I  have 
only  to  say  that  I  think  that  on  both  points  the 
matters  arp^d  by  this  House  are  so  fully  covered  by 
the  authorities  that  I  do  not  think  it  necessary  to  add 
anything  to  what  Lord  Davey  has  said. 

Order  appealed  from  affirmed^  and  appeal  diamisBed, 

Solioitors  for  the  appellante,  Wadeion  A  Matleton. 

SolidtorB  for  the  respondente.  Bone  <ft  HeppelU 
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Appeal. 

(Lord  Alverstone,  L.O.J.,  Oollins, 

M.B.,  and  Mathew,  L.J.) 


Jan.  23,  24 ; 

Feb.  8. 


HoLDBN  (Ijmited)  V.  BoBTOOS  &  Oo.  (Ldotbd).  (a.) 

Damages — Measure  of-^Sale  of  goods — Contract  to 
supply  invert  sugar  for  brewing — 8%kgar  oontaminated 
with  poisonow  tnatter — Beer  destroyed* 

The  measure  of  damages^  apart  from  special  circum-' 
stances,  which  the  manufacturer  of  an  article  thait  has 
h€id  to  he  destroyed  hy  the  fault  of  another  is  entitled  to 
recover t  is  ike  price  which  ?ie  couid  have  sold  it  for  on  the 
day  tJiat  it  Jwd  to  he  destroyed. 

Held,  tJierefore,  that  cdtliough  the  plaintiffs  were 
brewers  they  were  entitled  to  recover  the  fuU  selling  value 
of  the  beer  in  their  cellars,  which  had  hy  the  fault  of  the 
defendants  to  he  throum  away,  and  not  merely  such  a 
sum  as  they  themselves  must  have  expended  in  order  to 
brew  an  egybol  amount  of  beer  of  tJie  same  qudliiy  to 
rtplace  it 

Appeal  by  the  def  endante  addng  that  the  dama^ 
entered  against  them  at  the  trial  of  the  action,  which 
took  place  at  the  Manchester  Assizes  in  February, 
1901,  t>efore  Bigham,  J.,  without  a  jury,  might  be 
reduced  by  £350. 

The  facts  were  these:  The  plaintifb,  Messrs. 
Bidiard  Eblden  (Limited),  were  a  firm  of  brewers 
at  Blackburn,  and  they  had  purchased  from  the 
defendante,  Bostock  &  Oo.,  sugar  refiners  at  Liverpool, 
invert  sugar,  an  article  which  until  lately  was  very 
largely  used  all  over  the  country  in  the  manufacture 
of  beer.  A  parcel  of  this  invert  sugar  turned  out  to 
oontidn  arsenic,  having  been  made  with  impure 
suli^urio  add.  The  fMt  was  not  discovered  until 
after  the  plaintifiB  had  used  it,  and  consequently  a 
very  large  quantity  of  beer  had  to  be  thrown  away. 
The  action  was  brought  claiming  damages  for  the 
beer  thus  spoiled  and  for  other  expenses  and  loss  of 
business;  the  damages  were  set  out  under  various 
heads  in  the  statement  of  claim  and  in  the  ^rticulars 
delivered  by  the  plaintiffii.  At  the  trial  Bicham,  J., 
entmd  judgment  for  the  plaintifis  with  oamages, 
amounting  m  the  aggregate  to  £1,980. 

The  detendante  appeeJed,  and  contended  that  two 
of  the  heads  of  damages  had  been  improperly  allowed, 
and  they  asked  by  this  appeal  that  as  rM^arded  these 
two  items  judgment  shomd  be  entered  for  them. 
The  first  was  a  sum  of  £50  which  the  plaintiffs  had 
paid  away  after  the  fact  had  beoi  discovered  that  the 
Deer  was  contaminated  with  arsenic,  for  printing  and 
advertising  that  all  such  beer  had  been  thrown  away, 
and  that  in  future  they  would  not  brew  with  invert 
sugar  at  all.  But  the  real  ground  of  the  appeal  was 
to  obtain  a  ruling  as  to  the  principle  on  which 
brewers  seeking  damages  for  beer  which  they  had 
been  compellea  to  destroy  were  to  be  compensated,  it 
being  stated  during  the  argument  that  several  other 
actions  by  other  brewers  ^o  had  been  supplied  with 
bad  invert  sugar  had  been  brought  against  the 
defendante,  but  stood  over  pending  the  result  of  this 
appeal 

It  was  not  disputed  by  the  defendante  that  where 
the  brewer  in  oraer  to  at  once  supply  beer  to  take  the 
place  of  beer  which  had  to  be  thrown  away,  had 
purchased  on  the  market,  the  defendante  were  liable 
to  pay  him  the  full  price  that  such  beer  had  cost. 

^e  plaintifEi  had  in  this  case  purchased  a  certain 
quantity  of  beer  in  order  to  be  able  at  once  to  go  on 

(a.)  Beported  by  BBexnni  Bsm,  Esq.,  Barrister- 
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snpplyiDff  ouBtomen  in  their  tap-xoom,  and  as  to  that 
item  of  damage  there  was  no  appeal 

At  the  trial,  however,  Bigham,  J.,  had  allowed  the 
plaintiffs  in  respect  of  all  the  beer  destroyed,  whioh 
had  not  been  replaced  by  the  pnrohase  mentioned 
above,  snch  a  sum  as  wonld  have  enabled  them  to 
replaoe  that  amonnt  also  by  purchase  in  the  market^ 
in  short,  the  full  stock  or  selling  value  of  the  beer. 

The  defendants  contended  ti^t  this  was  calculated 
on  a  wrong  basis,  because  the  plaintiffs,  beins  the 
manufacturers  of  the  article  lost,  were  only  entiwd  to 
be  repaid  such  a  sum  as  they  themselves  would  have 
to  expend  to  rebrew  that  quantity  of  beer. 

Durinff  the  trial  Mr.  Fletoher  Moulton,  KC,  who 
appeared  for  the  plaintiffB,  made  an  admission  to  the 
effSect  that  the  difference  between  the  net  cost  of  the 
beer  to  the  brewers  and  the  price  tiiejr  would  have 
sold  the  same  quantity  for  would  in  tiiis  instance  have 
been  £300. 

The  defendants,  for  the  purposes  of  this  appeal, 
accepted  that  figure,  and  said  this  head  of  damage 
shomd  be  reduced  bjr  that  amount. 

The  plaintiffii  said  that  if  the  judgment  was  so 
varied,  and  only  the  net  cost  of  production  allowed, 
the  brewer  would  have  to  brew  twice  for  one  profit, 
and  assumiog  that  it  took  a  month  to  brew  28,000 
ffallons,  one  monUi  of  the  life  of  the  brewery  was 
&rown  away,  for  they  would  have  to  brew  twice  for 
one  profit. 

On  the  other  hand,  the  defendants  said  if  the  actual 
selling  price  were  aUowed  to  the  brewer  for  ihe  beer 
destroyed  he  would  make  a  profit  twice  over. 

To  this  argument  the  plaintiffs  replied :  *'  If  the 
net  value  of  the  beer  destroyed  was  £1,000  to  the 
brewer,  and  that  sum  alone  were  paid  him,  he  could 
not  buy  on  the  market  for  £1,000  beer  which  he 
could  sell  for  £1,300,  nor  could  he  sell  the 
cheque  for  that  sum.  Therefore,  as  defendants 
cannot  replaoe  the  beer  in  the  plaintiffis'  vats,  which, 
when  sold,  would  fetch  £1,300,  the  payment  of 
£1,000  did  not  truly  represent  the  loss  the  brewer  had 
sustained.** 

Horridge,  K.O,t  and  Oreer,  for  the  defendants. 

Fletcher  Moulton^  K.G.,  8hee,  K.O,,  and  E.  Sutton, 
for  the  plaintiffs. 

C7ur.  adv,  vult 

ClOLLms,  M.B.,  read  the  following  judgment,  which 
had  been  prepared  by  the  Lord  Chief  Justice,  and  was 
the  judgment  of  the  court :  This  is  an  appeal  from  a 
jndj;ment  of  Bigham,  J.,  in  a  case  heard  Wore  him 
wiuout  a  jury  at  the  Manchester  Assizes  in  the  month 
of  February,  1901.  The  action  was  brought  by  the 
plaintiffs,  who  are  brewers,  against  the  defendants  in 
respect  of  the  supply  by  the  defendants  to  the 
plfj«fiffa  of  sugar  for  use  in  the  mauufaoture  of  beer, 
which  was  found  to  contain  poisonous  matter,  in 
consequence  of  whioh  large  quantities  of  beer,  which 
had  been  previously  brewed  by  the  plaintifb,  and  in 
whioh  the  sugar  supplied  by  the  defendants  had  been 
used,  had  to  be  destroyed.  The  only  questions  argued 
upon  the  appeal  were  whether  the  plaintiffs  were 
entitled  to  recover  as  part  of  their  damages  two 
items — (1)  £50  cost  of  printing  and  advertising  notices 
as  to  the  change  of  brewing  materials ;  (2)  a  sum  of 
£300  being  the  amount  of  profits  which  the  plaintiffs 
would  have  realized  by  the  sale  of  the  beer  which  they 
had  in  nio6k  and  whicm  had  to  be  thrown  away. 

As  regards  the  item  of  £50,  we  are  clearly  of  opinion 
that  it  was  proporW  included.  The  general  pnndple 
is  that  the  plaintiff  is  entitled  to  any  damages  whioh, 
in  the  opinion  of  the  jury,  were  the  natural  conse- 

nices  of  the  breach  of  contract.    The  measure  of 
ages  must  in  each  case  depend  upon  the  facts  of 
the  case.    No  damages  for  general  loss  of  business 


were  given,  but  we  think  that  in  such  a  trade  as  the 
plaintiffs  on  the  happening  of  such  an  ocouieiioe-* 
namely,  their  having  sent  out  to  various  coiioinfici 
beer  whidi  had  to  be  destroyed — ^to  advertise  lo  as  to 
minimise  any  possible  loss  of  business,  was  a  reason* 
able  step,  the  cost  of  which,  having  been  6ond  fija 
incurred  by  the  plaintiffs  with  that  objeet,  they  an 
entitled  to  recover  from  the  defendants. 

We  are  also  of  opinion    that    the  judgment  of 
Bigham,    J.,   upon   the   other   point — ^namely,  the 
£300— is  riffht,  and  that  the  plaintiffB  are  entifled 
to  recover  that  amount  as  representing  the  meaiaze 
of   damage  caused  to  the  plaintiffs  by  the  bnaoh 
of  contract  of  the  defendants.    The  facte  whioh  ^fm 
rise  to  the  question  depend  upon  certain  admiHoas 
made  at  tiie  triaL    It  was  ultmiately  agreed  that  the 
value  of  the  beer  destroyed  in  the  hands  of  the  plain- 
tiffis  for  the  purpose  of  sale  was  the  sum  of  £1,800,  of 
whioh  the  ooet  of  production  of  the  beer  was  agreed 
to  be  £1,500,  and  £300  the  profits  which  the  plamtifii 
wotdd  have   made  on  sale.     It  was  contended  on 
behalf  of  the  defendants  that  inasmuch  as  tiie  beer  to 
which  these  figures  relate,  and  which  was  destzoTsd, 
had  not  been  sold,  but  was  in  stock  in  the  plaiatiSi' 
brewery  at  the  time  of  the  discovery  of  ite  pojsonou 
character,  pluntiffs'    damage   must   be  ILmited  to 
£1,500,  on  the  ground  that  wat  was  the  cost  to  them 
of  replacing  the  beer,  and  they  would  earn  £300  o& 
its  sale.    It  was  contended  on  behalf  of  the  pLaintiii 
that  primd  faciet  under  ordinary  ctroumstanoes,  the 
damage  to  ue  plaintiff  «  was  the  value  in  the  market  of 
the  beer  which  would  have  to  be  purchased  to  redaoe 
that  rendered  useless  by  the  d^endants'  breach  of 
contract.    We  are  of  opinion,  upon  the  facts  profed 
before  the  learned  judge,  that  the  contention  of  the 
plaintiffs  is  right.     The  measure  of  damaeei  to  a 
plaintiff  under  such  cireumstanoes  is  not  ue  nun 
money  which  he  would  have  to  spend  in  order  to 
reproduce  the  spoiled  article,  but  we  value  to  him 
ox  that  artide,  as  he  possessed  it,  on  the  day  when  it 
had  to  be  destroyed,  and  in  the  absence  of  speoiid 
circumstances,  of  which  there  is  no  evidence  in  ihii 
case,  the  ordinary  measure  of  that  damage  is  the 
market  price  at  whioh  it  oould  be  replaced,  or,  m 
other  words,  the  market  value  of  the  beer  in  his 
cellars.    Mr.  Horridge,  for  the  defendants,  contended 
that  although  in  many  oases   that   was  the  tne 


measure,  and  had  in  fact  been  reoognized  as  being  the 
true  measure  in  this  case — as  regards  beer  wludi  hsd 
to  be  purchased  to  supplv  the  pkce  of  the  plaintiffi' 
beer  already  delivered  which  had  to  be  destioysd— 
yet  that,  as  the  plaintiffs  were  the  makers  of  the 
article,  they  were  only  entitied  to  claim  sodi 
sum  as  damages  as  it  would  cost  them  to  replaoe 
the  beer  in  tiiSr  cellars,  including,  if  neoessary,  itemi 
for  interest  on  capital,  use  of  brewery,  ^kc  We  do 
not  express  any  opinion  as  to  whewer  under  titt 
special  circumstances  of  some  pirtionlar  case,  plain- 
tiffs or  defendants  would  be  entitied  to  put  forward 
such  a  measure  of  damages,  which  might  be  eitht 
greater  or  less  than  the  market  price,  according  to 
the  particular  facts  of  any  indindual  oase,  hat  ve 
are  clearly  of  opinion  that  in  the  absence  of  any  Huh 
special  arcumsteoicos,  the  ordinary  and  proper 
measure  of  damages  is  the  market  pnoe  of  the  amis 
lost  on  the  day  on  which  it  had  to  be  replaoed.  Is 
this  case,  acoordinff  to  tiie  learned  judge's  note,  wfaidi 
is  confirmed  by  nis  own  recollection,  the  ^^^ 
represented  the  oare  cost  of  replaoinc^  the  beer,  snd 
the  £300  the  difference  between  the  coet  price  sad  its 
value  to  the  plaintiffs.  Under  these  oiroiunBtsfflCSB  we 
are  of  opinion  that  tiie  appeal  on  this  point  fails  sla^ 
and  that  the  appeal  shoufa  be  dismined,  with  oostSi 

Solicitors,  Field,  Bosooe,  A  Go. ;  Woodcock,  BifkoA 
db  Parker. 
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From  K.  B.  IMt*  \ 

(Oollios,   M.B.,  and  Bomer  and  >  Jan.  31. 

Mathew.  L.JJ.)  ) 

SAtrNDXBs  V,  Whitb. 
BiQGS,  Claimara.  (a.) 

Bill  of  tale—StattUory  form— Two  grantors— Chaitda 
hdonging  to  each  grantor  in  severalty— Billa  of  Sale 
Act  (1876)  Amendment  Act,  1882  (45  <f;  46  Vict.  c. 
43),  8.  9,  Schedule. 

A  hiU  of  aale  given  by  two  grantors  of  goods  of  which 
they  are  not  Joint  ownerSy  hut  some  of  which  belong  to  one 
of  them  and  the  rest  to  tJie  other,  is  void  under  section  9 
of  the  BUls  of  Sale  Act,  1882,  as  not  being  in  accordance 
with  the  form  in  the  schedule. 

Judgment  of  the  DiTinonal  Cknirt  (49  W.  B.  127, 
[1901]  1  K.  B.  70)  affirmed. 

Appeal  from  a  jadgmeiit  of  a  DiTisional  Court 
(Lorn  Alverstone,  L.tTj.,  and  Kennedy,  J.)  on  an 
appeal  from  the  deoUion  of  the  judge  of  the  Wande- 
wOTth  Gonnty  OoTirt  on  an  interpleader  issue:  49 
W.  B.  127,  [1901]  1  K.  B.  70. 

The  inttt^eader  issue  was  directed  to  be  tried 
between  the  execution  oreditor  of  Joseph  William 
White  and  Samuel  Thomas  Biggs,  who  ftlaitnArl  as  the 
holder  of  a  biU  of  sale  given  l^  White  and  his  wife. 

The  bill  of  sale  in  question  was  dated  the  3rd  of 
May,  1900,  and  was  made  by  Joseph  William  White, 
builder,  and  Emily,  his  wife,  as  grantors,  to  Samuel 
Thomas  Biggs,  a  solicitor,  as  erantee,  in  considera- 
tion of  the  sum  of  £80  lent  by  Biggs  to  the  two 
mntors.  The  security  siven  was  an  assignment  of 
fondtuze,  some  of  whion  belonged  to  l^e  husband 
and  the  remainder  to  the  wife.  The  bill  of  sale 
witnessed  that  the  grantors  "  do,  and  each  of  them 
doth,'*  grant  the  furniture  in  question.  It  did  not 
specify  to  which  of  them  the  various  articles  respec- 
tively belonged.  It  contained  covenants  by  the  hus- 
band and  wife,  and  each  of  them,  that  they  would 
punctually  pay  the  principal  together  witii  interest 
by  four  equied  monthly  payments  of  £20  each.  It 
also  contained  a  proviso,  In  accordance  with  the  form 
in  the  Bills  of  Sale  Act  of  1882,  that  the  chatteUi 
should  not  be  liable  to  Beiiure  for  any  cause  other 
than  those  specified  in  section  7. 

The  county  court  judge  dedded  in  favour  of  the 
execution  creditor  on  the  ground,  inter  alia,  that  the 
bill  of  sale  was  void  as  not  being  in  aocordance  with 
the  form  annexed  to  th^  statute. 

The  Divisional  Oourt  a&med  the  decision  of  the 
county  oourt  judge. 

The  daimant  appealed. 

Mattinaon^  K,C.,  said  Firminger,  for  the  claimant. — 
The  question  is  whether  a  bill  of  sale  made  by  two 
grantors  is  necessarily  void  by  section  9  of  the  Bills 
of  Sale  Act,  1882,  as  being  not  in  accordance  with  the 
form  in  the  schedule.  The  Divisional  Court  have 
held  that  it  is  void.  But  this  InU  of  sale  is  in 
accordance  with  the  form.  The  form  describes  the 
grantor  as  A.  B.  in  the  singular,  but  by  tiie  Inter- 
pretation Act,  1889,  the  singular  indudes  the  plural. 
it  is  immaterial  that  the  goods  in  this  case  are  not 
the  joint  property  of  the  two  grantors.  On  the  face 
of  it  the  bill  of  sale  is  a  joint  Ml,  and  was  given  to 
secure  one  debt.  There  is  no  reason  why  such  a  biU 
of  sale  should  not  be  allowed  to  be  good.  No  one  is 
deceived,  and  where  a  husband  and  wife  desire  to 
borrow  money  on  the  security  of  tiieir  furniture,  and 
there  is  a  doubt  as  to  whidi  of  them  is  the  owmeat  of 
somB  ol  the  articles,  this  is  the  only  way  in  which 
the  traasaction  can  be  carried  out. 

(a.)  Beported  by  F.  G.  BiraoSK,  Esq.,  Barrister- 

at-Law* 


They  cited  HeseUine  v.  Sinmons,  41  W.  B.  67, 
[1892]  2  0.  B.  547 ;  Ex  parte  Popplewdl,  31  W.  B. 
35,  21  Gh.  D.  73 ;  Ex  parte  Bamett,  In  re  Tamplin  A 
Son,  38  W.  B.  351,  62  L.  T.  Bep.  264 ;  Ex  parU 
Parsons,  In  re  Townsend,  34  W.  B.  329,  16  Q.  B.  D. 
532. 

Duke,  K»G.,  and  «/*•  E.  Atkin,  for  the  execution 
creditor. — ^This  is  a  document  containing  two  several 
bills  of  sale,  a  bill  of  sale  by  l^e  husband  of  his 
several  goods,  and  a  bill  of  sale  by  the  wife 
of  her  several  goods.  Such  a  combination  of 
two  bills  of  sale  cannot  be  brought  within  the 
form  in  the  schedule.  There  can  be  only  one 
entity  of  a  grantor,  though  possibly  that  entity 
may  ccnsiBt  of  two  or  more  individuals.  In  reading 
the  form  the  words  **  the  grantor'*  may  be  read  for 
'*A.  B.''  No  doubt  by  the  Interpretation  Act 
''grantor"  may  be  read  as  meaning  J^^rantor  or 
grantors.*'  But  it  cannot  be  resd  as  meaning 
''  grantor  or  grantors  or  either  of  the  grantors."  The 
form  in  the  schedule  relates  to  one  transaction — ».e., 
to  a  dealing  with  one  set  of  goods  whether  by  one 
person  or  by  a  group  of  persons,  to  secure  one  debt. 

They  cited  Kdly  v.  KeUond,  36  W.  B.  363,  20 
Q.  B.  D.  569,  sub.  nom.  Thomas  v.  KeUy,  SI  W.  B.  353, 
13  App.  Gas.  506;  Melville  v.  Stringer,  32  W.  B.  890, 

as.  D. 


13 


392. 


Cur*  adv.  vuU* 


Jan.   31.— GoLLnrs,    M.B.,   read    the    following 
judgment :  The  question  on  this  appeal  is  as  to  the 
validity  of  a  bill  of  sale,      ^e  Divisional  Oourt, 
affirming  the  decision  of  the  oounly  court  judge,  have 
held  that  it  was  bad  under  tiie  Bills  of  Sale  Act  of 
1882.    The  question  arose  upon  an  interpleader  issue 
between  the  grantee  under  the  bill  of  sale  and  an 
execution  creditor  of  one  of  the  grantors.    The  bill  of 
sale  purports  to  be  made  between  Joseph  William 
White  and  Emily  White,  his  wife,  of  the  one  part, 
and  Samuel  Thomas  Biggs  of  the  other  part,  wherel^ 
it  is  witnessed  that  in  consideration  of  the  sum  of 
£80  then  paid  to  Joseph  William  White  and  Emily 
White  by  the  said  Samuel  Thomas  Biggs,  the  receipt 
of  which  Joseph  William  White  and  Eouly  White  do, 
and  each  of  them  doth,  hereby  acknowledge,  they, 
the  said  Joseph  William  White  and  EmUy  White,  do, 
and   each  of  them  doth  hereby  assign  to   Samu^ 
Thomas  Biggs,  his  executors,    admimstrators,  and 
assigns,  all  and  siDgul^r  the  several  chattels  and 
things,  specifically  described  in  the  schedule  hereto 
annexed,  by  way  of  security  for  payment  of  £80  and 
interest   thereon   at  the  rate  of  15  per  cent,  per 
annum;    and  the  said  Joseph  William  White  and 
Emily  White  do,  and  each  of  them  doth,  further 
agree  and  declare  that  they  will  duly  pay  to  the  said 
Samuel  Thomas  Bip^gs  the  principal  sum  aforesaid, 
together  with  the  mterest  then  due,  bv  four  equal 
monthly  payments  of  £20  each  on  days  uierein  named 
and  do,  and  each  of  them  doth,  agree  with  Samuel 
Thomas   Biggs   to    insure  and  produce  the  policy 
and  receipts.    Then  foUow  covenants  as  to  which  no 
question  arises.    Then  follows  the  schedule,  in  which 
a  number  of   articles  of   furniture   are  specifically 
described.    The  facts,  as  found  by  the  county  court 
judge,  are  that  none  of  the  chattels  named  were 
jointiy   owned    by   the    two    srantors,    but    some 
of    them    belonged    to    the    husband    and   some 
to    tihe   wife.      There    was    no    evidence    of    any 
agreement    between     the    mmtors     altering    the 
property  as  between  themsems.      Indeed,  ue  bill 
was  originally  prepared  by  the  grantee  on  the  foot- 
ing that  the  loan  was  made  to  the  husband  and  that 
the  goods   belonged  to  him  solely,  and  it  was  not 
until   he   went  to   prepare   the   s(medule    that    he 

ascertained  that  some  cmly  belonged  to  the  husbisnd 
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and  the  rest  to  the  wife.  He  then  altered  the  bill 
to  its  present  form.  The  sohednle,  though  it  named 
the  ffoods,  did  not  distinguish  whioh  of  them  belonged 
to  me  husband  and  which  of  them  to  the  wife ;  the 
result  is  that  this  bill  of  9ale  operates,  if  at  all,  as  two 
separate  grants  of  separate  portions  of  furniture, 
which  are  not  distinguished  as  oelonging  to  either  of 
the  grantors.  The  court  below  have  held  that  suoh  an 
arrangement  cannot  be  brought  into  the  form 
presoribed  by  the  Act  of  1882,  and  is,  therefore, 
Yoid  under  section  9.  They  also  held  that  it  was 
bad  under  section  6  by  reason  of  the  fact  that  the 
husband  was  not  the  true  owner  of  the  wife's 
furniture,  nor  the  wife  of  the  husband's  at  the  time 
of  the  grant,  and  that,  as  to  these  ohattds  respeotiyely 
the  bill  of  sale  was  void  against  either  of  them. 

I  am  of  opinion  that  the  decision  of  the 
Divisional  Jjpurt  was  right.  The  transaction  which 
it  was  sought  to  carry  out  by  this  bill  of  sale 
cannot  stand  apart  from  the  document  which  pur- 
ports to  describe  it — viz,,  the  bill  of  sale.  Indeed, 
it  was  not  contended  that  it  could  be  sup- 
ported aliunde:  see  per  Bowen,  L.J.,  in  Ex  parte 
Efubhard,  In  re  Hardwick,  35  W.  B.  2,  17  Q.  B.  D. 
690.  It  seems  to  me,  therefore,  that  the  question  is 
—Can  such  a  transaction,  if  stated  according  to  the 
truth,  be  brought  witbin  the  statutory  form,  that 
is,  can  it  be  framed  in  aooordanoe  with  the  form 
in  tiie  schedule  according  to  the  interpretation  put 
on  those  words  by  the  aeoisions  in  this  court  and 
in  the  House  of  Lords  P  See  Ex  parte  Stanford, 
In  re  Barber,  34  W.  B.  607,  17  Q.  B.  D.  269, 
and  Thomas  ▼.  Kelly  In  Ex  parte  Parsons,  In 
re  Towns&nd,  Lord  Esher  says :  ''  If  they  (the 
Legislature)  have  forbidden  every  such  docu- 
ment except  one  which  is  made  in  a  particular 
form,  we  are  bound  to  give  to  their  legislation  the 
ordinary  meaning  of  language.  It  seems  to  me  that 
the  words  of  section  9  strike  at  all  documents  which 
give  a  security  upon  goods  for  the  payment  of  money, 
and  I  ti^e  it  the  Legislature  intended  to  say— If  you 
cannot  make  your  agreement  by  a  document  in  the 
form  specified  in  the  schedule,  you  shall  not  be  able 
to  make  it  by  any  document  at  all."  And  it  was 
there  held  wat,  the  transaction  being  one  whioh, 
from  its  nature,  it  was  impossible  to  carry  out  in  the 
statutory  form,  the  document  describing  it  was  void 
as  substantially  deviating  from  Uie  presoribed  form. 
In  Thomas  v.  Kelly  the  present  Lord  Ohanoellor  says : 
"  I  think  that  section  9  must  be  construed  to  enact 
not  only  what  a  bill  of  sale  must  contain,  but  also 
what  it  must  not  contain;  so  that  the  statute  must 
be  understood  to  have  prohibited  bills  of  sale  of 
personal  chattels  as  security  for  money  to  which  the 
form  given  by  the  statute  is  not  appropriate."  And 
further  on  he  says:  "The  form  is  here,  in  my 
judgment,  intended  to  be  exhaustive  of  what  may  or 
may  not  be  included  in  such  a  deed."  The  judgment 
of  Lord  Fitzgerald  seems  to  me  to  be  on  the  same 
lines,  and  though  Lord  Macnaghten  says  of  section  9, 
''This  section  seems  to  me  to  deal  with  form  and 
form  only/*  I  do  not  think  he  meant  to  lay  down 
anything  inconsistent  with  the  passages  I  have  cited 
from  the  judgment  of  the  Lord  GhanMllor.  Indeed, 
it  seems  to  me  to  follow  from  the  fact  that  the 
Legislature  has  prescribed  a  particular  form  in  which 
alone  a  valid  bill  of  sale  can  be  shaped  that  it  thereby 
excluded  from  documentary  validity  all  transactions 
which,  if  described  according  to  the  true  facts  could 
not  be  brought  substantially  within  the  form.  I  say 
documentary  validity,  for,  as  pointed  out  particularly 
by  Bowen  and  Fry,  L.  JJ.,  in  many  cases,  a  transaction 
may  stand  apart  from  the  document  which  embodies 
it.  But  where  it  has  to  seek  support  from  the 
document  it  must  stand  or  fall  with  it    I  cannoti 


therefore,  accept  the  argument  that,  if  a  docament  be 
so  framed  as  to  make  it  possible  to  constme  it  in  rack 
a  way  as  not  to  be  incompatible  with  the  form,  it 
cannot  be  impeached,  although  if  construed  ai  deaorib- 
ing   the  real  transaction  it  would  be  ontdde  tka 
form.    In  this  case  the  document  can  be  oonstned  in 
accordance  with  ^e  facts  only  by  reading  the  joint 
words  of  grant  as  superfluous  and  conftoing  the  eisct 
of  the  grant  to  two  separate  grants  by  the  husband  of 
his  chattels  and  by  the  wife  of  hers.    I  do  not  think 
that  it  would  be  possible  to  olaim  protection  for  a 
transaction  incapable  of  beiog  described  according  to 
the  facts  in  the  statutory  form  by  ndsdescrihinjs  it  m 
the  form  so  as  to  bring  it  apparently  within  the 
schedule,  and  I  think  the  authorities  I  have  cited  aie 
conclusive  to  this  effect:  see  also  per  Fry,  L.  J.,  in  BetkM 
V.  Tower  Assets  Co.,  39  W.  B.  438,  [1891]  1  a  B.  638,  at 
p.  644.    The  learned  Lord  Justice  there  says :  '*T7pon 
principle — that  is  to  say,  on  the  plain  constmotion  of 
the  statute— it  seems  to  me  dear  that,  in  considering 
whether  the  Bills  of  Sale  Act  applies,  the  oonrtnot 
only  may  but  mutt  inquire  into  the  real  nature  of  the 
transaction.    •    •    •    Again,  the  real  trutti  of  the 
transaction  must  be  applied  to  the  oonstrootioii  of 
documents  for  the  purposes   of  the  Act,  and  if  s 
document  construed  according  to  the  true  nature  of 
the  transaction  be  not  within  uie  Aot,  then  it  will  not 
be  protected  by  its  form.*'    Does,  then,  the  schedule 
contemplate  and  cover  two  separate  grants  by  two 
grantors  of  separate  sets  of  chattels  not  so  deicnbed 
as  to  be  capable  of  being  referred  spedftcally  to  either 
grant  P    Iz  it  covers  two  grants,  why  not  three  or 
more  P    And  where  is  the  line  to  be  dnwn,  and  whst 
is  the  object  of  tiie  provision  for  specific  desoi^iaon 
of  the  chattels  if  in  such  a  case  the  Inll  ana  the 
schedule  together  do  not  show  to  which  section  of 
the  things  granted,  each  grant  is  applicable  P  It 
seems  to  me  that  to  hold  that  two  or  more  sepsrste 
grants  could  be  brought  within  the  terms  of  the 
sd^edule  would  involve  such  an  extension  of  the  symbol 
A.  B.,  which  is  used  to  describe  the  grantor  in  the 
schedule,  as  to  involve  a  departure  from  the  statntory 
form  in  something  whioh,  in  the  language  of  Lord 
Macnaghten  in  Thomas  v.  Kdly,  '<  is  a  charaoterietie 
of  that  form,'*  and  to  introduce  inadmiisible  oom- 
plications.    I  think  the  reasoning  of  Bowen,  L J.,  in 
Melville  v.  Stringer  covers  this  case :  '*  If  one  examines 
the  form  a  substantial  part  of  it  is,  as  it  seems  to  me, 
that  property  must  be  assigned  to  the  perKm  who 
finds  the  money,  and  that  to  such  person  ^^7^^ 
is  to  be  made  of  the  money  borrowed ;  and  therefore 
I  do  not  think  that  a  bill  of  sale  is  within  the  Act  if 
the  money  is  lent  by  one  person  and  made  repayable 
to  another  person,  or  if  the  property  is  assigned  1^  it 
to  one  person  and  the  repayment  is  to  be  to  another, 
nor  if  tne  assignment  of  we  property  is  to  one  penon 
to  secure  repayment  to  another.    Mr.  Fren<di  his 
contended  that  that  oonstruotion  would  ezdlude  from 
the  Act  tlie  case  of  a  trustee  to  whom  property  hn 
been  assigned  for  securing  the  repayment  of  mcMj 
for  those  beneficially  interested  therein.    My  ansm 
is  that  that  is  an  illustration  of  what  is  struck  at  bf 
this  section  9,  which  section  is  against  any  substsntiil 
variation  of  the  form.    If  that  is  what  that  seotkm 
means,  can  it  be  said  that  an  assignment  to  psrtiei 
who  are  not  joint  creditors  when  the  repayment  is  not 
to  be  of  the  sum  secured  to  those  oreditors  jointly, 
but  only  of  portions  of  such  sum  to  each  of  them 
separately,  is  in  accordance  with  the  form  in  the 
schedule  P    So  far  from  it  beins  such,  I  think  it  ii 
inconsistent  with  that  form,  and  is  therefore  invslid. 
If  the  form  were  capable  of  being  extended  *o  as  to 
oover  several  separate  grants  by  separate  gnntors  sod 
covenants  incident  thereto,  I  do  not  see  why  it  oonld."^ 
be  extended  to  cover  all  the  transaotions  ncgstim 
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High  Gottbt. 


u  admiflnble  by  Bowen,  L.J.,  in  the  pusage  above 
died.    I  think  it  is  dear  on  the  iaoe  of  the  achedule 
that  only  one  grant  ia  oontempltted,  though  it  may 
ba,  hat  it  ia  not  neoeaaary  to  decide  it,  that  the  grant 
mijB^ht  be  made  by  two  or  more  joint  ownera,  and  I 
think  the  same  complioation  in  the  oaae  of  aeyeral 
feparate  granteea  whioh  was  held  to  avoid  the  bill  of 
Bile  in  AMviUe  y.  Stringer,  woold  arise  in  the  oase  of 
aeYoral  separate  grantors,  and,  for  the  reasons  pointed 
<rat  by  all  the  jodges  in  that  oase  bs»  on  that  ground 
ontiiae  the  schedole.    There  would  in  point  of  fact 
be  two  separate  billa  of  sale  in  one  document,  and  the 
iabjeot-matters  of  the  bill  would  be  undefined  by  the 
instrnment   itaelf   so   as  to  be  incapable  of  bem( 
ipeoifically  referred  to  eitiier  of  them.    Thiswoulc 
rarely  be  to  sin  against  that  simplicity  and  certainty 
whion  is  said  to  haye  been  the  main  object  of  the 
Legislatare :  see  per  Lord  Bsher,  M.B.,  in  MelviUe 
y.  SIringer,  and  per  Lord  Fit^zerald  in  Thoma$  y. 
idhf.     I  find    nothing   in   HeieUine   y.    Bimmcna 
inconsistent  with  the  yiews  aboye  stated.    There  the 
objection  was  treated  as  ^[oing  to  the  truth  of  the 
consideration  only,  which  is  the  subject  of  a  special 
section.    The  lamr  questbn  of  whether  it  would 
have  been  possiUe  to  state  the  teue  opniideration 
without  departing  from  the  statutory  form  was  not 
raised  or  disoossed.    It  was  decided  after  Melville  y. 
Stringer  and  Ex  parU  Parsons,  to  boti^  of  which  cases 
Lord  Biher,  who  was  a  member  of  the  court  that 
decided  it,  had  been  a  party.    It  cannot,  therefore,  I 
think,  haye  been  meant  to  decide  anything  incon- 
sistent with  the  principles  laid  down  in  those  cases. 
As  in  my  opinion  the  bm  of  sale  is  bad  on  the  grounds 
aboye  stoted,  it  is  not  necessary  to  consider  the  point 
taken  under  section  5. 

BoicBB  and  Mathbw,  LJJ.,  ooncuned* 

Appeal  diamiseed. 

Solicitors  for  the  claimant,  Biggs,  Boche,  Sawyer,  dt 
Co. 

Solicitors  for   the  execution  creditor,    WilleU  dk 
Sand/ordM 


Wiifii  OouH  fit  Jusftici. 


Chan*  Diy. ) 
Joyce,  J.   J 


Deo.  18,  19. 


In  re  SoomsH  Eqititablb  Life  Assubanob 

Society's  Poliot.  (a ) 

Ineuramee — Life — Policy  taken  out  in  name  of  a  stranger 
— Intention — BeeutUng  trust* 

A  person  took  out  a  policy  of  insurance  on  his  own  life 
**for  the  hehoo/of**  his  wife*s  sister.  After  his  wife*s 
death  he  went  through  the  form  of  marriage  with  her. 
She  predeceased  him.  He  always  held  the  policy,  and 
paid  (he  premiums  himself  both  before  and  after  Tier 
death. 

Hdd,  that  though  Tier  legal  personal  representatives 
were  the  persons  entitled  to  receive  the  money  at  law  and 
give  a  receipt  for  it,  in  equity  the  money  belonged  to  the 
legal  personal  representatives  of  the  person  who  had 
taken  out  the  policy  and  paid  the  premiums,  there  being 
no  proof  that  it  was  intended  for  her  ben^. 

Summons  taken  out  by  the  executors  of  William 
Sandesson  to  determine  to  whom  should  be  paid  a 
certain  som  ol  £790  17s.  4d.  paid  Into  court. 

In  1860  Sandeiaon  effected  a  policy  of  insurance 

(a.)  Beported  by  0.  W.  ICbad,  Esq.»  Banister- 

at-Law. 


with  the  Scottish  Equitable  Life  Assurance  Society 
for  the  sum  of  £400  on  his  own  life  **  for  the  behoof  of 
Miss  Haniott  Stiles."  The  ^lioy  proyided  that  "  in 
consideration  of  the  premises  the  said  William 
Sanderson  had  been  duly  admitted  a  member  of  the 
said  society  and  the  said  Sbunriott  Stiles,  and  her 
executors,  administrators,  and  assiffns,  shall  be 
certified  to  be  entitled  to  reoeiye  out  or  the  stock  and 
funds  of  the  society  at  the  end  of  six  montiis  after 
the  decease  of  the  said  William  Sanderson  the  sum  of 
£400,  but  which  sum  shall  not  be  exigiHe  until  three 
montiis  after  proof  of  the  death  of  the  assured."  The 
policy  continued:  "And  it  is  further  specifically 
declared  and  agreed  that  the  sum  or  sums  to  become 
due  and  payable  as  therein  mentioned  shall  be  payable 
to  the  executors,  administrators,  and  assigns  of  the 
said  assured." 

IGss  Haniott  Stiles  was  sister  of  Sanderson's  wife. 

In  1852,  after  the  death  of  his  wife,  Sanderson  went 
through  the  form  of  marriage  with  her.  He,  howeyer, 
retained  the  policy  in  his  own  possession  and  paid  the 
premiums  thereon  up  to  the  time  of  his  death.  Miss 
Stiles  died  intestate  on  the  21st  of  September,  1890. 
Sanderson  died  in  September,  1900.  The  question 
haying  arisen  as  to  who  was  entitled  to  reoeiye  the 
insurance  money,  the  society  paid  the  amount  due 
under  the  policy  into  comrt,  and  this  summons  waa 
taken  out  by  Sanderson's  executors  for  the  determina- 
tion of  the  oourt  whether  this  money  belonged  to 
them  or  to  the  legal  personal  representetiyes  ox  Miss 
Stiles. 


G.  Laufrenoe,  for  the  executors. — ^Apartfrom  the 
statement  in  Uie  policy  that  it  was  taken  out  "for 
behoof  of  Miss  Harriott  Stiles,"  there  is  no  eyidence 
to  show  that  she  is  entitled  to  the  beneficial  interest 
in  the  policy  money.  If  the  legal  right  is  in  the 
defendant  he  is  trustee  of  it  for  the  plaintiffi  In  Jn  re 
Richardson,  Weston  y.  Eiehardson,  47  L.  T.  Bep.  614, 
31  W.  B.  "Dig.  110,  where  a  policy  was  taken  out  by  a 
father  on  his  own  life  In  his  daughter's  name,  and  the 
father  paid  the  TOwniums  and  retraned  the  policy  in 
his  possession,  Kay,  J.,  held  the  daughter  entitled 
to  the  benefit  on  the  presumption  that  it  was  an 
adyancement.  The  buraen  is  on  the  defendant  to 
proye  that  he  is  beneficially  entitled:  Pfleger  y. 
Browne,  28  Beay.  891 ;  Beecher  v.  Major,  13  W.  B. 
863,  2  Dr.  &  Sm.  431. 

B,  M,  Pattison,  for  the  defendant.— Baec^  y.  Ulc^or 
is  really  in  my  fayour,  as  here  there  is  a  dearly 
expressed  declaration  in  the  poUcy  itself  that  it  is 
"  for  the  behoof  of  Miss  Harriott  Stiles."  It  is  a 
complete  gift,  the  money  is  to  be  paid  to  her,  her 
executors,  administrators,  and  assigns.  This  is  a  notice 
to  the  insurance  company  on  the  face  of  the  policy 
itself.  It  amounts  to  a  trust  in  her  fayour :  Mitroy  y. 
Lwrd,  4  De  G.  F.  &  J.  264,  11  W.  B.  Oh.  Dig.  120. 

Lawrenos,  in  reply. — ^The  policy  may  be  yoid  as 
between  Sanderaoirs  executors  and  the  company,  but 
if  the  company  do  not  tite  adyantage  of  the  illegality 
it  has  to  be  adjudicated  on  as  u  it  were  yalid: 
WwihingUm  y.  Curtis,  24  W.  B.  228,  1  Oh.  D.  419. 
[JoTOB,  J.,  referred  to  Mortimer  y.  Davies,  cited  in 
Bider  y.  Kidder,  10  Yes.  360.] 

JoYOE,  J.— In  the  leading  case  of  Dyer  y. 
Dyer,  1  Watk.  Oop^.  216  and  2  Oox  Oh.  93,  Evre, 
L.O.B.,  in  giying  his  judgment,  says :  '*  The  dear 
result  of  all  the  cases,  without  a  single  exception,  is 
that  the  trust  of  a  legal  estate,  whether  freehold, 
copyhold,  or  leasehold,  whether  taken  in  the  names 
of  the  purchaser  and  others  jointiy  or  in  the  name 
of  others  without  that  of  the  purchaser,  whether  in 
one  name  or  seyeral,  whether  jointly  or  successiye, 
zesuBs  to  the   man  who   adyanoed  the  purchase 
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money '' ;  and  although  the  judgment  goes  only  to 
real  estate  or  to  leasehold,  I  thmk  tiie  law  is  oorreotlv 
laid  down  in  Lewin  on  Trusts,  p.  175,  where  it  is 
stated  "Not  only  real  estate  but  personalty  also  is 
governed  by  these  principles ;  as  if  a  man  take  a 
bond  or  purchase  an  annuity,  stook,  or  other  chattd 
interest  in  the  name  of  a  stranger,  equitable  ownerdiip 
results  to  the  person  from  whom  the  consideration 
moved.** 

The  case  referred  to  with  reference  to  a  bond  is  the 
case  of  Ehrand  ▼.  Dancer,  2  Ch.  Gas.  26,  where  a 
grandfather  had  taken  a  bond  in  the  name  of  his 
grandchildren,  their  father  bdnff  dead,  l^e  Lord 
Ohancellor  said :  **  There  is  a  dmerence  in  the  case 
where  the  father  is  dead  and  where  he  is  alive ;  for 
where  the  father  is  dead  the  grandchildren  are  in  the 
immediate  care  of  grandfather '* ;  in  other  words,  it 
means  that  if  the  grandfather  in  that  case  had  not 
been  in  loco  parentis  to  the  grandchildren  in  whose 
name  the  bond  had  been  taken  out,  then  they  would 
have  been  trustees  for  the  grandfatlier,  who  took  the 
bond. 

Then  there  is  the  case  of  Eider  v.  Kidder. 
There  John  Bider  purdiased  Consolidated  3  per 
cent.  Annuities,  and  transferred  the  sto^  itfto  the 
joint  names  of  himself  and  the  defendant  Annie 
kidder,  and  Sir  Samuel  Bomilly  in  his  argument  in 
that  case  cites  Mortimer  v.  Daviee,  and  says :  "In 
Mortimer  v.  Davtee,  a  late  case  at  l^e  BoUs,  a  man 
Uvin^  in  this  way,  but  not  married,  purchased  an 
annmty  in  the  name  of  a  woman  with  whom  he 
cohabited.  It  appeared  the  purchase-money  was  his, 
and  no  consideration  passed  from  ker.  She  insisted 
that  it  was  intended  as  a  provision  for  her,  but  was 
held  to  be  a  trustee.**  Then  that  is  again  mentioned 
by  Sir  Samuel  in  his  reply.  He  says :  "  In  Mortimer 
V.  Davies  there  were  no  circamstances.  Upon  the  dry 
point  alone  that  the  defendant  cannot  produce 
evidence  of  an  intention  to  make  a  provision  for  her 
this  plaintiff  is  entitled**;  and  it  appears  from  10 
Yes.  (p.  360)  and  12  Yes.  202,  that  in  this  particular 
case  of  Rid^  v.  Kidder  the  annuities  were  directed 
to  be  re-transferred.  Lord  Eldon  says,  10  Yes.,  at 
p.  366 :  "  If  the  case  at  the  Bolls  was  purely  this, 
that  A.  bought  an  annuity  in  the  name  of  B.,  A. 
paying  for  it,  and  B.  had  no  proof  that  it  was  meant 
as  a  provision  for  her,  in  this  court  tiie  fact  of  the 
advancement  of  the  purchase-money  as  between  these 
persons,  standing  in  no  relation  to  each  otiier  that 
would  meet  the  presumption,  raises  a  trust  in  the 
person  vested  with  the  interest  for  the  benefit  of  the 
person  who  paid  the  money.**  And  later  on  he  says : 
"If,  therefore,  this  case  depended  upon  the  mere 
naked  drcumstanoe  of  the  purchase  of  stock  in 
both  their  names,  and  he  had  died  immediately 
without  any  dealing  or  transaction  upon  it,  I 
should  have  thought  the  defendant  would  have 
been  a  trustee  for  his  tMBrsonal  representative,  as  she 
would  have  been  for  himself.**  And  Lord  Bomilly 
puts  it  quite  generally  in  the  case  of  Oarrick  v.  Taylor ^ 
0  W.  B.  181,  29  Beav.  79,  which  was  affirmed  in  the 
Court  of  Appeal*  He  says :  "  If  a  purchase  be  made 
by  one  in  the  name  of  another,  the  presumption  is 
that  the  latter  is  a  trustee  for  the  person  who  pays 
the  moaej  unless  the  parties  stand  in  the  relation  of 
parent  and  child.** 

Now,  this  case  is  the  simple  one  of  a  policy  taken 
out  by  Mr.  Sanderson  a  ^preat  many  years  ago,  in 
which  the  name  of  Miss  Stdes  appears  as  the  person 
to  whom  the  money  is  to  be  paid.  The  policy  was 
never  handed  to  her,  and  she  is  now  dead,  and  the 
premiums  were  always  paid,  and  were  paid  for  many 
years  after  her  death,  by  the  person  who  took  out  the 
^licy.  That  really  is  a  case  of  taking  the  poliov  out 
m  the  name  of  another,  that  other  person  being  a 


sister  of  his  wife,  and  therefore  not  standing  in  the 
rdation  to  him  that  would  "  meet  the  presumption,**  ii 
Lord  Eldon  expressed  it.  It  comes,  reslly,  to  a  cue 
of  a  purchase  by  one  in  the  name  of  another  with  no 
other  circumstances  at  all  proved.  Therefore,  m  my 
opinion,  idthoi^h  the  legal  personal  representatiTe  <rf 
the  lady  in  this  case  would  be  the  person  entitlsd  to 
receive  the  money  at  law  and  to  give  a  receipt  for  it, 
in  equity  the  money  belongs  to  the  legal  penooal 
representatives  of  lir.  Suiderson,  who  took  ont  th« 
policy. 

Solicitors,    Sole,    Turner,  A   Knighi,  for  Palmer, 
Wardley,  A  Barton,  Tonbridge. 


iv.     \ 
S  J.)  i 


Jsn.l5t 


K.  B.  Div. 

(Phillimore, 

AiTOBiniY-GjENERAL  V,   Thx  Mayob,  Aldxbmbt, 
Am)  Citizens  of  the  City  of  LiyxBFOOLi  (a.) 

Inland  revenue — Stamp  duty — Loan  capiial^Ima  of 
stoch^Date  of  issue— Finance  Act,  1899  (62  <fc  63 
Vict.  c.  9),  a.  8. 

The  Finance  Act,  1899  {which  came  intooperatmn 
the  20th  of  June,  1899),  hy  section  S,  enacU  that  when 
any  local  authority,  corpcnxetion,  company,  or  hoiy  of 
persons  propose  to  issue  any  loa/n  capital,  (hey  tkall, 
before  tJ^e  issue  thereof,  deliver  to  the  Commissmm  of 
Inland  Revenue  a  statement  of  the  amount  proposed  to  k 
secured  hy  the  issue,  and  every  such  sMemieid  shaU  k 
charged  with  an  ad  valorem  stamp  duty. 

ffeldf  that  hy  the  time  scrip  certificates  are  iwd  ^ 
aUottees  the  loan  capital  is  issued  wit?dn  the  meaning  of 
section  S,  and  ther^ore  the  statement  should  he  ie|itm 
to  the  Inland  Revenue  Commissioners  before  sarip  oor- 
tificates  are  issued. 

Meld,  also,  that  where  scrip  certificates  in  rssped  of  s 
loan  to  a  corporation  were  issued  to  allottees  he/on  tk 
2Qth  of  June,  1899,  although  the  payment  of  the  fi^ 
instalment  in  respect  of  the  loan  was  not  due  or  foid 
untU  after  the  20th  of  June,  1899,  section  8  of  (he  Ad 
had  no  application. 

Special  cue. 

Information  on  behalf  of  the  Crown  to  reoover  dn^ 
under  section  8  of  the  Finance  Act,  1899,  in  respect  cc 
the  issue  of  certain  loan  capital  by  the  defandinta 

By  the  Liverpool  Corporation  Loans  Act,  ISSH,  u 
amended  by  the  Liverpool  Corporation  Loani  M 
1897,  the  mayor,  aldermen,  and  citizens  of  the  city  w 
liverpod  were  empowered  to  issue  stock  iqMn  tiie 
terms  and  subject  to  the  conditions  and  profiMi 
contained  in  the  said  Acts.  , 

By  a  resolution  of  the  coundl  of  the  ^^ 
Liverpool,  duly  passed  in  accordanoe  with  the  w 
Acts  on  the  5th  day  of  April,  1899,  it  was  leejwfl 
that  under  the  authority,  and  subject  to  the  P'^^'^'''P'|' 
of  the  said  Acts,  the  cor^ration,  acting  bj  v 
ooundl,  did  thereby  in  exercise  of  their  powen  cmli 
stock  to  be  odled  the  Liverpool  Corporatioa  ^  p* 
cent.  BedeemaUe  Stock. 

The  amount  and  terms  and  manner  ^^^ 
appear  from  the  prospectus  issued  on  the  8th  of  Afoi 
1899,  by  the  Bank  of  England  cm  behalf  of  de 
Liverpool  Corporation  inviting  tenders  for  the  ■■'^ 
stock. 

The  material  portion  of  the  prospeotos  is  asloOovij 

<*The  Qovemor  and  Companv  of  the  Baak  o| 
Bogland  give  notice  that  .  .  •  th^areanthoriseato 

(a.)  Beported  by  B.  Q.  Stillwbli.,  Esq.,  Bairiii*- 

at-Law. 
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reoeire^  on  ThnndAy»  the  IStii  of  April*  1899,  tenders 
for  £1,000,000  of  Liirerpool  Corporation  Stook  bearing 
interert  at  £2  10«.  per  oent.  per  annum,  payable  half- 
yearly  at  the  Bank  of  England  or  at  any  of  its 
coimtry  branohes.    •    •    • 

*'  The  books  of  the  stook  will  be  kept  at  the  Bank 
of  Bnffland  in  London,  but  arrangements  have  been 
entered  into  whereby  assignments  and  transfers  may 
be  made  at  the  Liverpool  branch  of  the  bank.  •  •  . 
"Tenders  most  be  delivered  at  the  chief  cashier's 
offioe,  Bank  of  England,  before  two  o'dlook  on 
Thursday,  the  13th  of  April,  1899.    .    .    . 

"  A  deposit  of  £5  per  cent,  on  the  amount  of  the 
stock  tendered  for  must  be  paid  at  the  same  office  at 
time  of  the  delivery  of  the  tender.    •    •    • 

"Tiie  dates  at  which  the  fmrther  payments  on 
soooont  of  the  loan  will  be  required  are  as  follows : 

«  On  Monday,  the  24th  of  April,  1899,  so  much  of 
the  amount  tendered  for  each  hundred  pounds  of 
stock  as  when  added  to  the  deposit  will  leave  sixty 
pomids  (sterling)  to  be  paid. 

"  On  Wedneeday,  the  24th  of  May,  1899,  £30  per 
oent 

"  On  Wednesday,  the  21st  of  June,  1899,  £30  per 
oent,  bat  the  instalments  may  be  paid  in  full  on  or 
after  the  24th  of  April,  1899,  under  discount  at  the 
rate  of  £1  per  oent.  ^  annum.  In.  case  of  default  in 
the  payment  of  any  instalment  at  its  proper  date  the 
deposits  and  instalments  previously  paid  will  be  liable 
to  forfeiture.  Scrip  certlflcates  to  bearer  will  be 
issued  in  exchange  for  the  provisional  receipts. 

"The  stook  will  be  inscribed  in  the  bank's  books  on 
or  after  the  21st  of  Jane,  1899,  but  scrip  paid  in  full 
in  anticipation  may  be  inscribed  forthwith.*' 

On  the  13th  of  April,  1899,  tenders  were  received 
and  the  full  amount  of  the  stock— namely,  £1,000,000 
—was  duly  allotted* 

The  respective  further  payments  were  duly  made  by 
the  allottees  in  ren>ect  of  the  greater  part  of  the  stock 
at  or  about  the  dates  named  in  the  prospectus,  but 
portions  of  the  instalments  were  paid  up  before  the 
latest  date  named  for  such  payment,  and  m  particidar 
the  final  instalments  of  stock  to  the  amount  of 
£209,400  were  paid  in  full  prior  to  the  20th  of  June, 
1899,  and  the  msoription  of  £200,300,  part  of  such 
last-mentioned  sum,  was  effected  and  completed  in 
the  books  of  the  Bank  of  Eng^d  before  the  20th  of 
June^  1899. 

When  the  amounts  payable  on.  allotment  were  paid 
provisional  receipts  were  issued,  and  these  receipts 
were  exohonged  for  scrip  certificates  to  bearer,  and 
every  one  of  the  allottees  received  a  scrip  certificate  to 
bearer  in  respect  of  the  amount  of  stock  allotted  to 
him  prior  to  the  20th  of  June,  1899. 

The  inscription  of  the  stock  in  the  books  of  the 
Bank  of  England  was  effected  between  the  19th  of 
April,  1899,  and  the  25th  of  January,  1900.  The 
amount  of  stock  inscribed  before  tiie  20th  of  June, 
1899,  wms  £200,300.  The  amount  inscribed  on  the 
20th  of  June,  1899,  was  nil,  and  the  amount  inscribed 
after  the  20th  of  June,  1899,  was  £799,600  and  there 
lemained  the  sum  of  £100  not  yet  inscribed. 

The  scrip  oertificates  to  beaner  were  dated  the  24th 
of  April,  1899,  but  were  not,  in  fact,  issued  until  the 
2nd  of  May,  1899. 

The  Finance  Act,  1899,  came  into  operation  on  the 
20th  of  Jane,  1899.  No  statement  of  the  amount  to 
be  secured  by  the  issue  of  the  said  loan  capital  or  any 
part  thereof  was  delivered  to  the  Commissioners  of 
Inland  Bevenue  either  before  or  since  the  issue 
thereof  in  the  manner  mentioned  in  section  8  of  the 
Finance  Act,  1899. 

On  the  4th  of  August,  1899,  the  Commissioners  of 
Inland  Bevenue  requested  that  a  statement  in  respect 
of  the  nominal  loan  o^iital  of  the  oorp(»ation  issued 


on  and  after  the  20th  of  June,  1899,  might  be  rendered 
pursuant  to  the  above  section. 

The  corporation  replied  tiiat  they  had  not  rendered 
a  statement  because  they  had  not  issued  any  stook  on  or 
since  the  20tii  of  June,  1899,  and  that  the  stock  was 
issued  on  the  13th  of  April,  1899,  to  which  tiie  Inland, 
Bevenue  replied  that  the  date  of  issue  of  tiie  loan 
must  be  taken  to  be  the  date  on  which  the  final  pay- 
ment on  account  thereof  is  made,  that  date  in  the 
prpsent  case  being  the  2l8t  of  June,  1899. 

The  Attomey-Qeneral  contended  that  the  whole  of 
the  loan  capital,  save  £209,400  (being  the  amount  on 
which  the  final  instalments  were  paid  before  the 
coming  into  operation  of  the  Finance  Act)  was  issued 
after  tne  coming  into  operation  of  the  said  Act,  and 
that  the  duty  imposed  oy  section  8  (2)  was  payable 
in  respect  thereof. 

The  defendants  contended  that  the  whole  of  the 
loan  capital  was  issued  before  the  coming  into  opera- 
tion of  the  said  Act,  and  that  no  duty  was  payable  on 
any  part  thereof  under  section  8. 

The  question  for  the  opinion  of  the  court  was 
whether  the  said  loan  capital,  other  than  the  said 
£209,400,  or  any  part  of  it,  was  issued  subsequentiy 
to  the  coming  into  operation  of  the  Finance  Act,  1899. 

The  Finance  Act,  1899  (62  &  63  Yict.  c.  9),  s.  8» 
provides  that: 

"  (1)  Where  any  locsl  authority,  corporation,  com- 
pany, or  body  of  persons  formed  or  establi^ed  in  the 
United  Kingdom  propose  to  issue  any  loan  capital, 
they  shall,  before  the  issue  thereof,  deliver  to  the 
commisrioners  a  statement  of  the  amount  proposed  to 
be  secured  by  the  issua 

**  (2)  Subject  to  the  provisions  of  this  section,  every 
such  statement  shall  be  charged  with  an  ad  vcUorem 
stamp  duty  of  two  shillings  and  sixpence  lor  every 
hundred  pounds  •  •  •  of  the  amount  proposed  to 
be  secured  by  the  issue    •    •    •" 

S.  A.  T.  EowlaU  (Sir  B.  B.  FMay,  A.G.,  with 
him),  for  the  Grown. — ^The  Finance  Act,  1899,  came 
into  operation  on  the  20th  of  June  and  the  final 
payments  on  account  of  the  loan  were  payable  on  the 
21st  of  June,  therefore  the  loan  must  be  taken  to  be 
issued  after  the  Act  came  into  operation,  and  that 
being  so,  stamp  dnty  is  chargeable  on  the  loon  under 
section  8  (2)  of  the  Act.    "Loan  capital"  is  defined 
by  section  8  (5)  as  meaning  **  any  debenture  stook, 
county  stock,  corporation  stook,  monicipal  stock,  or 
funded  debt,  by  whatever  name  known,  or  any  capital 
raised  by  any  local  authority,  corporation,  company, 
or  body  of   persons   formed  or  established  in  the 
United    Kingdom,  which  is    borrowed  or   hss  the 
character   of    borrowed   money,  whether   it   is   in 
the  form  of  stock  or  in  any  other  form."     There 
is   no   definition  of   "issue"  in  the  Act,   but   it 
must  be  taken  that  until  the  stock  is  in  existence 
tiiere  has  been  no  issue.    The  stock  cannot  be  said  to 
be  in  existence  until  the  last  instalment  is  actually 
paid  and  only  a  ministerial  act  remains  to  be  done. 
The  capital  is  issued  as  soon  as  the  subscriber  is 
entitled  to  call  for  his  stock:  In  re  Imperial  Bubber 
Co.,  Bu8h*B  caae,  22   W.  B.  699,  L.  B.  9  Oh.  App. 
554;    In   re   Eeaton*a  Steel  and   Iron    Co,,    Blyth*B 
case,    26    W.    B.    200,    4    Ch.    D.     140;     In   re 
A7ni>ro8e   Lake    Tin  and   Copper  Co,,    Clarke^ e  caae, 
26  W.  B..  601,   8  Gb.  D.  635;  Gockbum,  L.G.J., 
in  that  case  says :   "  Issue    .    .    .    must  be  taken 
as    meaning    something    distinct    from    allotment, 
and  as   importing  that   some   subsequent  act   has 
been  done  whereby  the  title  of  the  allottee  becomes 
complete,  either  l^  the  holder  of  the  shares  receiving 
some  certificate,  or  being  placed  on  the  register  of 
shareholders,  or  by  some  other  step  by  which  the 
title  derived.from  the  allotment  may  be  made  entire 
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and  complete.*'  The  South  African  Terriioriu 
{Limited)  v.  Wallington,  45  W.  E.  467,  [1897]  1  Q.  B. 
692,  and  46  W.  B.  645,  [1898]  A.  C.  309.  •<  Issae  '* 
was  also  discQSMd  in  the  case  of  Baring  v.  GommiB^ 
iioners  of  Inland  Bevenue,  46  W.  B.  98,  [1898]  1 
Q.  B.  78. 

Laweon  Walton,  K,G.,  and  Ghre  Brown,  for  the 
defendants,  were  not  called  upon. 

Phillimobb,  J. — ^AU  I  have  to  determine  is 
whether  this  loan  capital  was  issued  after  the  20th  of 
June.  It  appears  as  regards  that  portion  of  the  loan 
on  which  duly  is  now  sought  to  be  cha]^;ed — ^namely, 
the  million  less  £209,400~the  final  instalments  were 
not  paid  until  the  2lBt  of  June,  and  therefore  the 
insoribine  of  that  stook  was  not  complete  as  regards 
this  until  eyen  later  than  the  21tt  of  June. 

It  is  contended  on  behalf  of  the  thrown  that, 
inasmuch  as  the  final  payment  was  not  made  until 
after  the  20th  of  June,  this  loan  capitid  was  issued 
after  the  passing  of  the  Finance  Act,  1899,  which 
received  the  Boyid  Assent  on  the  20fch  of  June.  Now, 
I  do  not  say  at  this  moment  when  it  is  the  duty  of  a 
corporation  endeavourinff  to  raise  money  by  a 
permanent  loan  to  deliver  the  statement,  duly 
stamped,  to  the  commissioners,  whio^  section  8  of 
the  Finance  Act,  1899,  requires  them  to  deliver.  It 
may  be,  and  there  are  analogies  which  would 
certainly  point  to  that,  that  they  must  do  so 
before  they  advertise  in  the  usual  way  for 
tenders,  whioh  advertisement  implies  an  obligation 
or  promise  to  accept  tenders  within  the 
terms  of  the  advertisement.  It  may  be  that 
it  is  before  they  do  that,  that  they  must  deliver 
this  statement — I  am  not  sure  and  I  do  not  so  dedde 
— but  what  I  do  feel  sure  of  is  that  they  must  do 
it  before  they  issue  the  scrip  certificate.  I  understand 
that  all  the  scrip  oertificatee  were  in  fact  issued  on 
the  2nd  of  May,  or,  at  any  rate,  considerably  before 
the  20th  of  June.  That  being  the  case,  I  conceive 
that  that  is  tiie  latest  date  which  can  be  said  to  be 
within  the  meaning  of  the  statute  **  the  issue,*'  and 
if  as  ;i  think,  at  least  by  that  date  the  corporation 
were  bound  to  do  it,  they  are  equally  entitled  to  say, 
as  against  the  Grown,  that  unless  that  date  falls  after 
the  cominff  into  force  of  the  Finance  Act,  1899,  they 
do  not  fall  within  section  8  at  all.  In  other  words, 
mj  opinion  is  that  the  whole  of  the  issue  of  the 
million— not  merely  the  £209,400— was  made  before 
the  20th  of  June,  1899,  and  that  therefore  the 
corporation  could  not,  and  had  no  duty  to,  comply 
witii  section  8,  and  that  therefore  they  are  not 
taxable. 

As  I  have  said,  the  analogy  of  the  tax  on  companies 
— when  they  originally  create  their  capital,  or  where 
their  capital  is  being  increased — ^to  the  tax  imposed 
by  the  Stamp  Act  of  1891,  but  enlarged  and  therefore 
referred  to  by  the  Finance  Act,  1899,  in  the  very 
clause  whioh  immediately  precedes  the  clause  in 
question — ^would  le^d  one  to  suppose  that  the  state- 
ment must  be  delivered  to  the  commissioners  and  tiie 
duty  paid  before  there  is  an  attenmpt  to  get  from  the 
puDuo  the  loan  capital  which  the  corporation  is 
seeking  to  raise.  But  I  understand  and  appreciate 
the  fact  that  there  may  be  hardships  and  difficulties 
in  that  construotion,  and  I  do  not  wish  at  all  to  say 
that  that  is  a  necessary  construotion  here.  AU I  do 
say  is  that  by  the  time  tiie  corporation  have  issued 
the  necessary  certificates  whereoy  they  have  bound 
themselves,  upon  the  creditor  complying  with  the 
remainder  of  the  terms,  to  issue  the  stock  to  him  and 
enter  him  as  a  stockhcdder,  by  that  time,  in  my 
opinion,  they  have  issued  the  loan. 

Therefore  I  must  give  judgment  in  favour  of  tiie 
defendantSi  with  oosts  agvnst  the  Grown. 


Judgment  for  d^endanU,  with  ooiU* 

SoUcitor  for  the  Grown,  Solicitor  to  Ivland  B/umm, 

Solicitors  for  the  defendants,  F,  Venn  &  Co,,  for 
E.  B.  Pickmere,  Town  Glerk,  liverpooL 


(Wto^J.)}  Oot81;Noy.l;J«.ll. 

Esheb  Ubbak  Dbstbiot  Goxtkoil  v.  Mabks.  (a.) 

Highway — ^^010  road  in  place  of  old — OhUgaUon  to 
repair  ratione  tenurea— ZoooZ  Oovemment  Ad,  1894 
(56  cfc  57  Vict.  c.  73),  a.  25  (2). 

In  the  year  1773  0.  was  the  owner  of  landi  now  oom- 
priaed  in  the  p^rdiffs'  district,  through  which  (ken 
passed  an  old  highway,  0.  desired  to  stop  up  andindoie 
this  highway,  and  in  due  course  received  licence  to  do  to 
on  his  undertaking  to  make,  as  he  did,  upon  his  own  land 
amother  road  in  lieu  of  tlie  old  road,  **  as  fit  for  horm, 
carts,  carriages,  and  foot  passengers  to  pass  and  repast,** 
and  on  his  undertaking  t?iat  he  and  his  Jieirs  woM  htep 
the  substituted  road  in  repair. 

The  defendant  urns  the  owner  and  occupier  of  part  of 
the  la/nds  formerly  held  hy  0,,  and  t?ie  plaintiffs  deaini 
to  make  him  liabkfor  the  repair  of  the  road. 

Held,  that  the  defendant  was  liable  ratione  tennis  oi 
being  an  assign  of  0.,  and  that  Jie  was  none  the  lett 
lifible  because  he  was  the  assign  of  part  only  of  such  land. 

Action  tried  before  Walton,  J.,  without  a  jnry. 

The  Urban  Disbnct  Goondl  of  Esher  and  the  Diitooi 
claimed  a  sum  of  £137,  the  amount  of  expcoM 
incurred  by  them  in  repairing  a  certain  road,  knovn 
as  Ember-lane,  being  a  highway  leading  from  Bridge* 
road,  Tliames  Ditton,  westward  to  tbe  bank  of  the 
Biver  Ember,  whioh  the  plaintiffs  alleged  thit  the 
defendant  was  liable  to  repair  ratione  tenures,  and  bed 
failed  to  do,  after  due  notwe  had  been  served  on  Iua 
pursuant  to  the  provisions  of  sectioii  25  (2)  of  tiie 
Local  Qovenment  Act,  1894.  That  section  proridei 
that  where  a  highway  repairable  rations  temms  n 
reported  out  of  repair,  and  the  peraon  liable  fi3i 
when  requested  by  the  district  council  to  plaoe  it  in 
proper  repair,  the  district  council  may  do  the  woric 
and  charge  the  peraon  liable  with  the  ei^eniBi 
incurred. 

The  facts  and  arguments  snfficifiatly  amear  tonthi 
considered  judgment  of  the  learned  judge,  gtvn.^ 
the  11th  of  January  last,  the  case  having  been  m 
by  him  on  the  31st  of  October  and  the  lit  of 
ifovember,  1901. 

Macmorran,  K.C,  and  Manisty,  K.C.,  for  Am 
plainti£E8« 

Bobson,  K.C.,  and  G.  F.  Hart,  fat  the  defendsni 

Walton,  J.,  read  the  following  jodgmsnt:  b 
this  action  the  Urban  District  Gounoii  of  Eshertnd 
the  Dittons  dUim  a  sum  of  £137  10s.  5d.,  tiie  amooBl 
of  expenses  incurred  by  the  district  council  is  tiM 
repair  of  a  road  within  their  district  called  Bniba- 
lane.  The  action  is  brought  under  section  25,  «^ 
section  2,  of  the  Local  Qovemment  Act,  1694,  nbkk 
provides:  "Where  a  highway  repairable  ra^ 
tenures  appears  on  the  report  of  a  competent  surftyff 
not  to  be  in  proper  repair,  and  the  person  Hshls  to 
repair  same  fails  when  requested  so  to  do  l^F^ 
district  council  to  place  it  in  proper  repair,  ^^^j"^ 
counoil  may  place  the  highway  in  proper  repair  tad 
recover  from  the  person  l^ble  to  repair  the  highviV 
the  necessary  expenses  of  so  doing.^'    The  hirtoKjv 

(a.)  Beported  by  Ebsxznb  Bkd,  Esq.,  Bsiristef 

at-Law. 
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Ember-lane  appears  to  be  as  follows:  In  the  year 
1773|  Mr.  George  Onslow  was  the  owner  of  lands 
which  may  be  described  as  the  Bmber  Ooort  estate, 
Smber  Oonrt,  or  as  it  was  then  more  oommonly  called, 
Imber  Oonrt,  or,  by  a  still  earlier  name,  Imworth, 
which  was  a  manor  in  the  parish  of  Thames  Ditton : 
aee  the  recitals  of  the  Inolosnre   Act  (48  G^.  3, 
c  184).    Through  these  lands  of  Mr.  Onslow  there 
paaeed  an  old  highway,  leading  from  Thames  Ditton 
and  Eeher  towards  East  and  West  Molesey.  Mr.  Ondow 
desired  toetop  np  and  inclose  this  high  wa/i  and  accord- 
ingly, on  the  6th  of  October,  1773,  he  sued  out  a  writ  of 
ad  ^uod  damnum;  and  on  the  11th  of  October  in  the 
aame  year  an  inquisition  was  taken  before  the  sheriff  of 
the  ooonty  of  Surrey  by  virtue  of  such  writ  and  the 
jnron  upon  this  inquisition  found  that  it  would  not 
be  to  the  damage  of  the  king  or  of  any  other  if  the 
king  should  grant  to   Chorge  Onslow  a  licence  to 
indoee  and  stop  up  the  old  highway,  which  was  a 
highway    lor    horses,    carts,    carriages,    and    foot 
paesengers,  and  to  hold  such  road  when  stopped  up 
to  the  said  George  Onslow  and  his  heirs  for  ever,  so 
that  instead  thereof  G^rge  Onslow  did  in  his  own 
land  make  another  road  as  fit  and  convenient  for 
hones,  carts,  oarriage  and  foot  passensers  to  pass  and 
repasi;  and  the  jurors  further  said  that  it  would  not 
be  to  the  damage  or  prejudice  of  the  long  or  of  any 
other  if  the  kinff  granted  to  G^rge  Onslow  such 
licence  if  Qeorge  Ondow  did  in  his  own  lands  set  out 
in  place  of  the  existing  highway  another  road  com- 
mencing opposite  to  the  foot-bndffe  over  the  Biver 
Mole  next  below  Ember  WHb  and  patsing  through 
certain  land  belonging  to  Qeorge  Onslow  to  the  road 
leading  from  Hampt^  GoTirt  Bridge  towards  Esher, 
snch  road  to  be  for  ever  thereafter  kept  in  good  and 
lufficient  repair   by  G^rge  Onalow,  his  heirs  and 
asBigns.    At  the  following  quarter  sessions  for  the 
oonnty  of  Surrey,  held  on  tiie  11th  of  January,  1774, 
the  inquisition  and  return  were  by  order  of  the  court 
entered  and  recorded  amongst  the  records  of   the 
•esrions.      It   is  not     disputed— indeed    upon   the 
^ea^w  it  was  adndtted— that   the  old  highway 
referrea  to  in  the  inquisition  was  stopped  up  and  en- 
closed and  was  from  that  time  held  by  ueorge  Onslow, 
his  heirs  and  assigns,  as  part  of  his  lands  known  as 
the  Bmber  Oonrt  estiate.    And  it  cannot  be  doubted 
(nor  was  it  disputed  at  the  triid,  although  a  question 
was  raised    as   to    a   subsequent   alteration  in   its 
character)  that  Ember-lane,    as  originally  set  out, 
was  the  road  which  Mr.  Onslow  was  required  by  the 
terms  of  the  inquisition  to  set  out,  and  which  he  did 
aet  out,  for  the  use  of  the  public  in  place  of  the  old 
highway    which    he    stopped     up    and    inclosed. 
ApiMvently,   when   Ember-lane  was   first   made   it 
led  to  a  foot-bridge  across  the  river  and  by  a  ford  for 
hones  and  carriages  to  a  cart  or  carriage-way  on  the 
other  side  of  the  river,  leading  to  East  and  West 
Molesey.    It  may  be  noticed  that  in  the  finding  of 
the  jury  the  new  road  was  described  as  conmienang 
opposite  the  foot-bridge  over  the  Biver  Mole.    The 
Biver  Mole  empties  itself   by  two  mouths,  one  of 
which  is  oalled  the  Mole,  and  the  other  ie  now  called 
the  Ember.     The  road  called  Ember-lane   in   fact 
commences    qroosite   to  a  foot-bridge   across  that 
mouth  of  the  Mole  which  is  now  called  the  Ember. 
I   am   saUsfled   that   in    1773   both   mouths   were 
spoken  of  as  the  "  Mole,'*  or  perhaps  more  commonly 
as  the  **  Moulsey  river."    This  appears   from  old 
maps,  and  even  if  I  am  not  entitled  to  take  judicial 
notice  of  this  as  a  geopaphical  fact,  I  am  satisfied 
upon   the  evidenco— and,  as  I  have  said,    it   was 
not    really      disputed— that    Ember-lane    4s     the 
road     which    was     set     out     pursuant     to     the 
inquisKticm      of    1773.      I    shall    deal    with    the 
guestion  a«  to  its  subsequent  ohangs  of  chanMster 


presently.    I  have  first  to  consider  a  difficulty  which 
arises  in  the  present  case  from  the  fact  that,  although 
the  terau  of  the  writ  and  inquisition  and  return  have 
been  proved  by  the  production  of  the  records  of  the 
quarter  sesaions  of  Surrey,  no  trace  can  be  found  of 
any  licence  by  the  king,  which  in  the  ordmary  course 
should  have  been  granted  in  the  terms  of  the  findings 
of  the  jury  upon  ue  inquisition.    If  any  such  licence 
was  granted  it  appears  to  have  been  lost.    There  is  no 
dou^  that  the  inquisition  was  acted  upon,  the  old 
road  was  stopped  and  the  new  road  was  Aiade  and 
has  ever  since  been  used  as  a  highway.    There  was 
also  evidence  which  satisfies  me  that  the  new  road 
was  never  repaired  by  the  inhabitants  or  by  any 
public  body.    There  was  evidence  that  such  repair  as 
has  from  time  to  time  been  done  was  done  by  owners 
of  lands  forming  part  of  the  land  referred  to  in  the 
inquisition  as  the  land  of  Mr.  Onslow.    This  evidence 
of  repair  would  not  be  sufficient  to  prove  a  liability  to 
repaur  by  prescription ;  but,  taken  in  connection  with 
the  other  facts  showing  that  the  inquisition  was  acted 
upon,  it  is  not  entirely  to  be  disregarded.    The  case 
of  Leigh  Urban  OauncU  v.  King,  [1901]  1  K.  B.  747, 
49  W.  B.  Diff.  71,  is  an  ILiustraUon  of  the  kind  of 
inference  which  a  court  is  entitied  to  draw  in  a  case 
of  this  kind,  where  certain  formal  order  and  pro- 
ceedings necessary  to  legally  justify  the  substitution 
of   one  highway    for   another   cannot   be   proved. 
In  such  caees  when*,  for  a  long  period  of  time  every 
one  has  acted  openly  as  if  the  required  orders  and  pro- 
ceedings had  been  made  and  taken,  there  is  a  strong 
presumption  that  such  orders  were  made  and  sucn 
proceedings  taken,  and  that  the  records  and  evidence 
of  them  have  been  lost.     I  have  no  hesitation  in 
finding  as  a  fact  that  a  licence  was  granted  by  the 
kinff  and  that  the  old  road  was  stopped  up,  and 
Ember-lane  set  out  and   substitoted  for  it  under 
such   licence.      Qlie   question,    no   doubt,    remains 
whether   the   licence    incorporated    the   conditions 
required  bv  the  findings  in  the  inquisition.    When 
one  remembers  that  as  far  back  as  8  &  9  WilL  3  any 
member  of  the  public  aggrieved  by  the  indosure  of  a 
road  under  an  inquisition  taken  upon  a  writ  of  ad 
quod  damnum  had  an  appeal  to  quarter  sessions,  and 
the  determination  of  such  appeal  was  final  and  con- 
clusive, it  is  impossible  to  suppose  that  the  Orown 
would  override  tiie  rights  of  tne  public  by  granting 
a  licence  which  did  not  give  to  the  public  the  pro- 
tection required  by  the  inquisition.     I  find,  there- 
fore, that  a  licence  was  granted  by  the  king  In  the 
terms  and  subject  to  the  conditions  of  the  inquisition. 
A  point  was  made  by  Mr.  Bobson  on  behalf  of  the 
defendant  with  which  it  will  be  convenient  to  deal  at 
once.     He  contended  that  the  case  was  similar  to 
Beg.  V.  Barker,  26  Q.  B.  D.  213,  38  W.  B.  Dig.  85,  and 
that  the  old  road  set  out  as  a  highway  in  1774  or 
thereabouts  had  disappeared ;  that  its  character  had 
been  so  completely  changed  that  it  had,  long  before 
any  question  arose  between  the  plaintifEs  and  the 
defendant,  ceased  to  be  tiie  road  wnioh  Mr.  Onslow, 
his  heirs  and  assigns,  were  required  to  repair,  and 
had  become  something  entirely  different.    It  is  true 
that  at  some  date  later  than  1773,  probably  about  1821» 
the  road  on  the  other  side  of  the  river  towards  which 
Ember-lane  led,    ceased    to  be    used   by  carts  or 
carriages,  and  for  many  years  past  there  has  been  no 
access  to   or  egress  from  Ember-lane  at   the  end 
nearest  to  the  river  except  for  foot  passengers.  Ember- 
lane  itsdf,  however,  has  always  k)een  open  from  the 
other  end  to  the  use  of  the  public  for  cart  and  carriage 
traffic,  altiiough,  no  doubt,  it  has  in  fact  been  uaed 
principally  by  foot  passengers.    It  was  contended  by 
Mr.  Bobson,  on  behalf  of  the  defendant,  that  it  had 
ceased  to  be  a  highway  for  carts  and  carriages,  but. 
In  my  judgment,  the  fact  that  it  has  beoome  a  ctij-de- 
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900  for  traffic  of  that  oharaoter  has  not  taken  away 
the  rights  of  the  pnblic  to  nee  it  so  far  as  it  may  be 
foond  convenient  to  do  so  for  carts,  carriages,  and 
horses :  see  Owyn  ▼•  Hardivicke,  4  W.  B.  486 ;  Eeg. 
Y.  Bumey,  23  W.  B.  Dig.  95.  I  am  further  satisfied 
that  there  has  been  no  sach  change  in  the  character  of 
the  road  as  to  make  it  so  different  from  Ihe  road 
whidb  Mr.  Onslow  and  his  heirs  and  assigns  were 
required  to  keep  in  repair,  that  the  old  Ember-lane 
can  be  said  to  have  disappeared.  I  find,  therefore, 
that  Bmber-la&e  was  and  is  a  highway  for  horses, 
carts,  carriages,  and  foot-passengers,  and  that  it  was 
laid  ont  and  thrown  open  to  the  public  pursuant  to  the 
inquisition  of  the  11th  of  October,  1773,  aod  a  licence 
of  the  Crown  which  has  been  lost,  but  which  allowed 
Mr.  Onslow  to  stop  up  tiie  old  road  on  condition  tibat 
he  and  his  heirs  should  keep  the  substitute  road  Bmber- 
lane  in  repair.  About  April,  1900,  it  was  reported 
to  the  plaintiffs  by  their  lurveyor  (who  was  a 
competent  surveyor  within  the  meaning  of  section 
25,  sub-section  2,  of  the  Act  of  1894)  that  Bmber- 
lane  was  not  in  proper  repair  so  as  to  be  fit  for  use 
either  by  carts  or  carriages  or  by  foot-passengers. 
At  this  time  the  defendant  Mr.  Marks  was  the  owner 
and  occupier,  and  as  such  was  an  assign  of  Mr.  George 
Onslow  of  parfc  of  the  lands  referred  to  in  the 
inquisition.  The  district  coimcil  claimed  that  as  such 
assign  and  by  reason  of  his  tenure  and  occupation  he 
was  liable  to  repair  Bmber-lane.     Oertain  corres- 

Sondence  passed  between  the  district  oounoil  and  the 
efendant  in  April,  1900,  and  by  a  letter  of  the  24th 
of  April  the  council  required  the  defendant  to  place 
the  road  in  a  proper  state  of  repair.    The  defendant, 
however,  repudiated  any  liability  to  repair,  and  the 
plaintiffs  thereupon  placed  the  road  in  proper  repair, 
incurring  expenses  in  so  doing  which  amounted  to 
£137  10s.  5d«,  the  amount  daimed  in  this  action. 
^  It  was  contended  on  behidf  of  the  defendant  that  a 
liability  to  repair  a  highway  raiione  tenur<B  can  exist 
by  prescription  only,  and  therefore  that  where  the 
road  in  question  can  be  shown  to  have  been  first 
made  within  the  period  of  legal  memory  there  can 
be  no  such  liability;   and  that  as  Ember-lane  did 
not   exist   as   a   road   before   the    year    1773   the 
defendant  could  not  be  liable  to  repair  it  raiione 
tenwrce.    It  is  true  that  in  cases  in  wluch  the  claim 
against  an  occupier  of  land,  that  he  is  bound  to 
repair  raiione  tmunB,  is  founded  upon  usage  or,  in 
other  words,  on  evidence  of  acts  of  repair,  such  usage 
must  be  immemorial,  and  if  it  can  be  shown  in  such 
a  case  that  the  usaffe  commenced  at  some  time  since 
the  reign  of  King  Bichard  L,  the  attempt  to  establish 
a  liabmty  to  repair  raiione  tenurce  faus.     In  other 
words,  to  prove  such  an  obligation  by  prescription 
the  usage  must  be  immemorial.    But  as  was  pointed 
out  in  the  case  of  The  Mayor  of  Lyme  Begis  v.  Herdey^ 
1  Bing.  N.  0.  222,  prescription  necessarily  implies 
some   legal    origin,  and    the   legal   origiia   of   an 
obligation  to  repair  raiione  tenurce  may  be  a  grant 
from  the  Grown.     If  it  can  be  proved  that  the  king 
granted  a  licence  to  the  owner  of  oertain  lands  to 
stop  and  indose  for  the  bcuefit  of  himself  and  Mb 
heirs  a  public  highway  passing  through  such  lands, 
imposing  at  the  same  time  a  condition  that  the  owner 
of  such  lands  should  make  a  new  road  in  place  of  the 
old  one,  and  that  he^  his  heirs  and  assigns,  should 
keep  such  new  road  in  repair,  and  if  it  can  further 
be  proved   that   the   grantee   accepted   and   acted 
upon  such  grant  by  stopping  up  the  old  highway, 
this  would,  io  my  judgment,  be  sufficient  to  establish 
an  obligation  raiione  tenurce  to  ropair  the  new  road 
made  in  place  of  the  old  road  so  stopped  up.    And 
it  appears  to  me  to  be  immaterial  whettier  such  grant 
was  made  and  accepted  before  or  i^ter  the  reign  of 
King  Bichard  L     For  these  propoeitioiis  the  case 


which  I  have  cited  of  The  Mayor  of  Lyme  JBegie  ▼• 
Henley  appears  to  me  to  be  a  sufficient  authority.  Tlia 
Straiford  Bridge  caee^  reported  in  2  M.  &  8eL  620fi, 
affords  an  example  of  the  way  in  which  thia  kind  ol 
liability  might  arise  before  the  reign  of  Bichard  L 
It  may,   however,  be  suggested  that  the  defendant 
was  not  an  assign  of  Mr.  Onslow  within  the  mftaning 
of  the  inquisitioiL     He   admits   that    be  was  the 
owner  and  occupier  of  Ember  Court  from  the  29tli  of 
September,  1899,  to  the  24th  of  October,  1900,  and 
that  Ember  Cocurt  formed  part  of  the  lands  formerly 
belongiog  to  Gborge  Onslow,  and  that  the  expeosea  in 
question  wero  incurred  about  August,  1900.    But  ifc 
is  true  that  some  part  of  the  lands  of  G(eorge  Onslow 
roferred  to  in  the  inquisition  never  belonged  to  the 
defendant.    In  The  Queen  v.  Ducheee  of  Bucdeugh^  1 
Salk.  358,  it  was  held  that  where  a  manor  was  held 
subject  to  an  obligation  of  repairing  a  highway  and 
the  manor  becune  afterwards  di?ided  amongst  aevenl 
persons,  each  alienee  was  liable  to  the  whole  oharge, 
his  remedy  bong  by  contribution  from  the  othan.  In 
the  present  case  there  was  a  licence  to  the  owner  of 
lands  to  stop  and  inclose  a  highway  passing  thro«if;h 
such  lands  and  "  to  hold  it,  when  stopped  np,  to  him 
and  his  heirs  for  ever,*'  subject,  however,  to  the  con- 
dition that  the  owner  of  the   lands   should  make 
another  road  through  his  lands  in  place  of  the  old 
road,  and  that  he,  iiis  heirs  and  assigns,  should  for 
ever  keep   the  new   road  in  repair.    I  think  that 
"heirs  and  assigns,'*  within  the  meaning    of   the 
inquisition,  are  the  heirs  and  assigns  of  the  lands 
through  which  the   old  road  passed  and  tfaroufl^ 
which  also  the  new  road  was  to  pass— that  is  to  say, 
the  lands  constituting  the  Ember  Gourt  estate  of  Mr. 
Onslow.    In  my  judgment,  thereforo,  the  liability  to 
repair  was  charged  upon  the  heirs  and  assigna  of  that 
estate.    Following  the  principle  of  the  case  which  I 
have  dted,  when  the  estate  became  divided  amaqg 
several  persons  each  aLienee  and  occupier  of  any  part 
of  the  estate,   and,  therefore,  the  defendant  was 
UaUe  to  the  whole  charge.    It  was  farther  snggettad 
that,  evenif  there  was  an  obligation  upon  the  dneiidant 
to  repair,  it  was  not  an  obligation  raiione  leiucre, 
because  such  an  obligation  is  enforceable  against  an 
occupier  only,  and  not  against  an  owner  who  is  not 
an  occupier,  and  thereforo  an  action  under  aeotioa  25, 
sub-section  2,  of  the  Act  of  1894  would  not  lie,  and  that 
the  only  remedy  was  under  section  34  of  the  Sgbways 
Act,   1862.    In  the  first  phice  it  is  admitted  tiiat 
at  all  material  times  the  defendant  was  occnpier  as 
well  as  ownfir.    In  my  judgment  a  grant  of  a  Jioeiioa 
by  the  Grown  in  the  t^ms  of  the  inquisition  of  1773 
if  sufficient  to  create  an  obligation  raiione  temmu 
The  cases  alroady  cited  of  Lyme  Regie  v.  Henlejf  and 
the  Bira^ord  Bridge  caee  appear  to  me  to  establish 
this.    Tne  rule  that  was  acted  upon  when  highway* 
wero  stopped  and  substituted  roads  made  under  a 
Ueence  granted  pursuant  to  an  inquisition  upon  a 
writ  of  ad  quod  damnum  was  to  leave  the  borosn  of 
repair  as  far  as  possible  where  it  lay  before.    Tbera  m 
the  strongest  ground  for  inferring  that  the  roimam 
why  Mr.  Onslow  and  his   heirs  were  reqoized  to 
ropair  the  new  road  was  that  the  old  road  whkdi  was 
stopped  up  was  one  which  the  owner  of  Ember  Ooort 
was  Dound  to  repair  raiione  tenurce,    Thej  aooepted  a 
similar  liability  in  respect  of  the  new  road. 

For  these  reasons  I  think  that  the  pliuntiffii  fasia 
established  their  case,  and,  as  thero  is  no  dispute  as  to 
the  amount,  thero  will  be  judgment  for  the  plaintift 
for  £137  lOs.  5d.  and  costs.  I  ought  to  add  tiiat 
what  I  have  said  as  to  the  obligation  raiione  feawts 
to  ropair  applies  only  to  a  grant  from  the  Grown, 
not  as  between  subject  and  subject.  lioeooei 
to  have  been  granted  since  George  IIL>  and  bo 
legislation  appears  to  have  been  necessary  in  order  to 
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oomplete  the  prooeediim  under  a  writ  of  ad  quod 
damnum.  I  naye  liad  inquiriei  made  and  nave 
difoofend  that  there  are  reoorda  of  inqnintionB  later 
than  1773.  I  do  not  see  why  the  etatute  should  have 
mede  any  differenoe,  beoanse  appeab  existed  earlier 
than  the  rdgn  of  George  III. 

Judgment  for  tJie  plaintiffs, 

SoUdtor  lor  the  plalntifPin,  C,  M,  Barker. 

Solidton    for   the  defendant,  MiclMel  Alrahami, 
BvM,  A  Co, 


C.  C.  B.  \ 

(Lord  Alyerttone»  KCJ.,  end  f  i^^^  . . 

lAwranoe,    Wri«ht,  Bruce,  (  ^^'  **• 

and  Darling,  JJ.)  / 

Bbx  v.  Wisxmak.  (a.) 

Oriminal  law — Bankruptcy — Failure  hy  debtor  fully 
and  truly  to  discover  all  his  property  to  the  trustee-^ 
Disclosure  hy  debtor  at  private  meeting  of  creditors — 
Initnt  to  defraud — Admissibility  of  evidence  nega" 
tivina  such  inteni— Debtors  Aa,  1869  (32  &  33  Vict, 
c  62),  4.  11,  sub-sections  1,  2,  4,  and  6. 

Upon  an  indictment  under  section  11,  sub'Sedions  1, 
2.  4,  and  6,  of  tJie  Debtcrs  Act,  1869,  charging  a  bank- 
rupt  with  not  fully  and  truly  discovering  to  the  trustee 
all  his  prooerty,  evidence  tJiat  the  bankrupt  at  a  private 
meeting  of  nis  creditors,  held  after  the  presentation  of  the 
bankruptcy  petition,  had  disclosed  all  his  property,  is  ad- 
nUssible  JOT  the  purpose  of  negativing  any  intent  on  his 
part  to  defraud  nis  creditors. 

Case  stated. 

This  was  a  oase  stated  by  the  assistant  reoorder  for 
the  dty  of  Birmingham,  as  follows : 

The  defendant  was  tried  before  the  assistant 
reoorder  at  the  quarter  sesnons  for  the  dty  of 
Birminghaoi,  on  tke  12th  of  October,  1901,  on  an 
indictment  oontaining  eight  counts,  framed  under 
iub-seotions  1,  2, 4,  and  6  of  section  11  of  the  Debtors 
Act,  1869,  charging  the  defendant  with  not  fully  and 
truly  discovering  to  the  trustee  administering  the 
estate  for  the  benefit  of  his  creditors  two  sums  of  £70 
and  £65  Is.  2d.  respectively.  It  was  proved  in 
evidence  that  the  defendant  carried  on  the  business 
of  a  timber  merchant  at  Elkington-street,  Birming- 
ham. He  also  traded  at  83a,  Oonstitution-hiU, 
Btiminghani,  under  the  name  of  "The  Unique 
Cabinet  Manufacturing  Go.'s  Works."  This  latter 
was  quite  a  email  business. 

On  the  18th  and  19th  of  Aoril,  1901,  the  defendant 
instructed  an  auctioneer  to  sell  by  auction  the  business 
that  he  carried  on  at  83a,  Oonstitution-hill,  and  also 
iiis  household  furniture  and  effects  where  he  resided  at 
Westmmater-road,  Handsworth.  The  auctioneer,  on 
defendant'e  instructions,  sold  both  his  business  and 
the  household  furniture  the  next  day,  the  20th  of 
April,  1901.  The  business  was  sold  for  £36.  The 
household  fnmiture  was  sold  for  £108  16b. 

On  the  24th  of  April,  1901,  the  auctioneer  gave  the 
defendant  an  open  cheque  for  £70  on  account  of  , 
these  two  sales.  The  defendant  presented  the  cheque 
at  the  bank  the  same  day  and  received  the  money  for  it. 
On  the  26th  of  April  the  auctioneer  gave  the 
defendfttit  another  open  dieque  for  £66  Is.  2d.,  being 
tiie  bidanoe  due  to  the  defendant,  less  expenses,  on 
these  sales,  and  on  the  same  day  the  defendant  alio 
cashed  thia  cheque  at  the  same  bank.  These  were  the 
two  soma  in  respect  of  which  the  defendant  was 
charged  with  the  offences  set  out  in  the  indictment. 

(a.)  BeportedbyE.  G.  Stillwell,  Esq.,  Barrister- 

at-Law.  ( 


On  the  27th  of  April,  1901,  the  defendant  executed 
a  deed  of  asdgnment.  The  petition  in  bankruptcy 
was  filed  by  a  creditor  on  the  7th  of  May,  1901,  the 
act  of  bankruptcy  being  the  execution  of  this  said 
deed.  The  receiving  order  was  made  on  the  20th  of 
May,  1901,  and  the  defendant  was  adjudicated  bank- 
rupt thereon  on  the  8th  of  July,  1901.  The  defendant 
filed  his  statement  of  affairs,  in  which  he  made  no 
mention  of  the  recdpt  by  him  of  dther  of  tibe  raid 
sums  of  money  so  received  by  him  as  aforesaid.  The 
defendant  had  also  to  answer  in  writing  certain 
questions  contained  in  a  form  called  "  O.  B.  7." 
Question  11  was  "What  money  had  you  in  vour 
possession  or  under  your  control  at  the  date  of  the 
recdving  order  ?  "  To  this  the  defendant  answered 
"  None.^ 

The  asdstant  offidal  recdver  on  the  22nd  of  May, 
1901,  saw  the  defendant  with  reference  to  his  answers 
to  the  questions  in  the  said  form  ''  O.  B.  7,"  and  on 
being  questioned  the  defendant  then  stated  that  he 
had  ha^  some  furniture,  bat  that  it  was  sold  by 
auction  on  the  11th  of  March,  1901,  and  that  he  had 
recdved  £90  for  it,  which  he  had  expended  in  his 
budness. 

On  the  19th  of  June,  1901,  the  defendant  swore  to 
his  said  statement  of  aflEairs,  and  in  the  said  state - 
mf>nt  he  made  no  mention  under  the  head  of  cash  in 
hand  of  dther  of  the  said  two  sums  of  money  so 
recdved  as  aforesaid. 

On  the  9th  of  July,  1901,  one  James  Bhodes,  was 
duly  appointed  trustee  in  the  defendant's  bankruptcy, 
and  at  an  interview  between  the  said  trustee  and 
the  defendant  on  the  17th  of  July,  1901,  the  trustee 
asked  the  defendant  for  the  name  of  the  auctioneer 
who  had  sold  his  furniture  on  the  Uth  of  March,  1901, 
and  where  the  account  was.  The  defendant  said  that 
he  could  not  remember  the  name  of  the  auctioneer 
nor  could  he  give  any  account  of  the  matter. 

It  appeared  that  there  had  been  a  private  meeting 
of  the  defendant's  creditors  on  the  11th  of  May, 
1901,  at  which  the  defendant  and  his  solidtor  and 
one  Bichards,  the  trustee  under  the  said  deed  of 
assignment,  were  preient.  The  defendant's  counsel  at 
the  trial  before  the  assistant  recorder  tendered  evidence 
to  show  that  the  defendant  at  this  private  meeting 
of  the  creditors  had  disdoeed  the  sale  of  his 
said  furniture  and  business,  the  amount  he  recdved 
from  tibe  said  sale,  and  that  the  various  creditors 
questioned  him  as  to  what  he  had  done 
with  the  monev  so  recdved,  and  that  he  told 
the  creditors  at  tne  said  meeting  that  he  was  living  on 
the  money  so  received.  Oounsd  for  the  prosecution 
objected  to  Uie  reception  of  this  evidence,  contending 
that  it  was  not  relevant  to  any  of  the  issues  raised  in 
the  indictment,  especially  as  at  this  date  the  said 
James  Bhodes  was  ndther  appointed  trustee  in 
bankruptcy  nor  was  he  present  at  the  said  meeting. 
Oouoswfor  the  defendant  contended  that  this  evidence 
was  relevant  on  tiie  question  of  intent  to  defraud. 
The  asdstant  recorder  ruled  that  the  evidence  was  not 
admisdble  and  thai  counsd  for  the  defence  could  not 
address  the  jury  as  to  what  transpired  at  the  meeting 
of  the  11th  of  May,  1901 ;  but  dedded  to  grant  a  case 
if  the  defendant  was  convicted.  The  defendant  was 
found  giulty  upon  all  the  counts  of  the  indictment. 
IHie  question  for  the  opinion  of  tiie  court  was  whether 
the  assistant  recorder  was  right  in  law  in  rejecting 
the  evidence  so  tendered  for  the  defence,  and  in  not 
allowing  counsd  for  the  defence  to  address  the  jury 
as  to  what  took  place  at  this  meeting  of  the  lltii  of 
May,  1901. 

By  the  Debtors  Act,  1869  (32  ft  33  Yict.  c.  62),  s.  11, 
it  is  provided  as  follows : 

"  Any  person  adjudged  bankrupt,  andjfany  person 
whose   affairs   are   liquidated   by  arrangement    in 
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pursoanoe  of  the  Bankmptoy  Aot»  1869,  shall,  in  each 
of  the  oases  following,  be  deemed  gnilty  of  a  mis- 
dtaneanour,  and  on  oonviotion  thereof  shall  be  liable 
to  be  imprisoned  for  any  time  not  exceeding  two 
years,  with  or  without  hard  labour;  that  is  to  say : 

«  (1)  If  he  does  not,  to  the  best  of  his  knowledge 
and  belief,  faUy  and  truly  discover  to  the  trustee 
administering  bis  estate  for  the  benefit  of  his 
creditors,  all  his  property,  real  and  personal,  and 
how,  and  to  whom,  and  xor  what  consideration,  and 
when  he  disposed  of  any  part  thereof,  except 
such  part  as  nas  been  dispose  of  in  the  ordinary 
way  of  his  trade  (if  any),  or  laid  out  in  the  ordinary 
expense  of  his  family,  nioless  the  jury  is  satisfied  he 
had  no  intent  to  defraud : 

'^  (2)  If  he  does  not  deliver  up  to  such  trustee,  or  as 
he  direoto,  all  such  part  of  his  real  and  personal 
property  as  is  in  bis  custody  or  imder  his  conteol,  and 
which  he  is  required  by  law  to  deliver  up,  unless  the 
jury  is  satisfied  tiiat  he  had  no  intent  to  defraud : 

**{A)  If  after  the  presentation  of  a  bankruptcy 
petitum  against  him  or  the  commencement  of  the 
uquidation,  or  within  four  months  next  before  such 
presentation  or  commencement,  he  conceals  any  x>art 
of  his  property  to  the  value  of  ten  pounds  or  upwms, 
or  conceals  any  debt  due  to  or  from  him,  unless  the 
jury  is  satisfied  that  he  had  no  intent  to  defraud : 

**{&)  If  he  makes  any  material  omission  in  any 
statement  relating  to  his  affairs,  unless  the  jury  is 
satisfied  that  he  had  no  intent  to  defraud." 

Lawless,  for  the  defendant. — The  evidence  tendered 
is  admissible  and  should  have  been  admitted. 

Stcmford  Eutton,  for  the  prosecution.— The  assist- 
ant recorder  was  right  in  refusing  to  allow  counsel  for 
the  defence  to  address  the  jury  as  to  what  transpired 
at  the  meeting  of  the  11th  of  May,  and  the  evidence 
tendered  as  to  what  took  place  at  that  meeting  is 
dearly  inadmisBible,  for  there  is  no  connection  between 
what  took  place  then  and  the  offence  charged.  There 
was  no  du^  on  the  part  of  the  bankrupt  to  make  a 
disclosure  at  the  meeting. 

Lord  ALYBBSTOirE,  L.0  J. — ^We  are  of  opinion  that 
this  conviction  must  be  quashed.  The  offences  charged 
are  under  sub-sections  1,  2,  4,  and  6  of  section  11  of 
the  Debtors  Act,  1869,  each  of  which  sub-sections 
provides  that  any  person  adjudged  bankrupt  and  any 
person  whose  affairs  are  lif  uidatea  by  arrangement  shaU 
m  each  of  the  cases  mentioned  in  those  sub-sections  be 
liable  on  conviction  to  be  imprisoned  "  unless  the  jury 
is  satisfied  he  had  no  intent  to  defraud."  Under  such 
a  proviso  the  defendant  should  be  allowed  to  give 
evidence  which  is  relevant  to  the  transaction  and 
which  would  negative  an  intent  to  defraud.  The 
presence  or  absence  of  such  intent  may  of  course 
appear  upon  the  evidence  tendered  by  the  prosecution. 
In  this  case  a  very  substantial  part  of  the  defence  is 
that  at  a  private  meeting  of  the  defendant's  creditors, 
held  on  the  11th  of  May,  1901,  the  defendant  dis- 
closed the  sale  of  his  funuture  and  business,  and  the 
amount  he  had  received  from  such  sale,  and  what  he 
had  done  with  the  money  so  received.^  Whether  or 
not  this  evidence  would  have  been  sufficient  to  satisfy 
the  jury  that  the  defendant  had  no  intent  to  defraud 
would  be  a  question  for  them,  but  it  was  clearly 
admissible  with  the  object  of  negativing  an  intent  to 
defraud. 

Lawaanoe,  Wbioht,  Bbitob,  and  DABUNa,  JJ., 
oonourred. 

Conviction  quashed. 

Solicitor  for  the  prosecution,  Director  of  Public 
Ftosecutions. 

Solicitor  for  the  defendant,  A.  J,  Speechley,  for 
W%  J%  BabneUt  Birmingham. 


IN  BANKEUPTOT. 

K.  B.  Div.  )  V  V  iA  11 

(Wright  and  Bigham,  JJ.)  J  ^•**'  ^^»  "• 

In  re  Keen  ft  EEEir. 
Ex  parte  The  Bbistol  School  Boabd.  (a.) 

Bankruptcy — Property  of  hahkrupt — Bepuied  oumenhip 
-—Order  and  disposition — Bankruptcy  Ad,  1883(46<fe 
47  Vict.  c.  52),  s.  44. 

A  clause  in  a  building  contract  whereby  ii  isprwidtd 
t?Mt  "all plant,  work,  or  materials  brought  to  and  Uft 
upon  the  ground  by  the  contractor  sJmU  be  contidend 
the  property  "  of  the  building  owners,  does  not  comtitsU 
them  the  true  owners  thereof  for  the  purpose  of  eonmt  (o 
r^utation  of  ownership  by  the  contractor. 

Appeal  from  a  decision  of  his  .Honoor  Judge 
Beresford  in  the  Oounty  Court  at  Bridgwater. 

Keen  &  Keen  were  a  firm  of  buildmg  contnoton 
who  in  1899  entered  into  a  contract  to  build  a  sobool 
at  Enowle,  near  Bristol,  for  the  Bristol  SohodlBosid. 
They  engaged  to  furnish  the  plant  and  Tnaterisli  sod 
to  finish  the  work  in  1901. 

By  clause  10  of  the  contract  it  was  provided  tfasi 
"  all  plant,  work,  or  materials  brought  to  smd  left 
upon  the  ground  by  the  contractor  shul  beoonsidend 
the  property  of  the  board,  and  tiie  same  shall  not  on 
any  account  whatever  be  removed  or  taken  away  by 
the  contractor,  or  by  any  other  person,  without  tite 
express  licence  in  writing  of  the  architect" 

The  same  clause  went  on  to  say  that  the  bosid 
should  not  be  answerable  for  any  loss  or  dsmsge 
which  might  happen  to  the  goods  while  upon  tie 
property. 

Olause  20  provided  that  if  the  contractor  should 
become  bankrupt,  or  suspend  or  delay  his  part  of  tiie 
work,  then  the  architect  should  be  at  liberty  to  give  a 
notice  requiring  the  work  to  be  proceeded  with  wiflun 
seven  days,  ana  in  default  M  plimt  should  be  fdrleited 
to  the  boiftrd. 

Keen  ft  Keen  presented  their  own  petition  in  iMok- 
ruptcy  upon  the  16th  of  February,  1900,  and  on  tiie 
21st  of  February  the  architect  gave  the  notice  pro- 
vided for  in  clause  20,  The  period  of  seven  days  m 
extended  in  order  to  give  the  trustee  time  to  ooosider 
whether  he  would  complete  tiie  contract.  He  sventn- 
ally  decided  to  disclaim  the  contract,  whereupon  the 
school  board  entered  upon  tiie  land,  seised  the  plsot, 
and  continued  the  buildings.  The  trustee  tiiereapos 
moved  in  the  county  court  for  a  declaration  thst  he 
was  entitied  to  the  plant  and  matorials  as  having  ben 
in  the  order  and  disposition  of  the  bankrupts  wSh  tiie 
consent  of  the  true  owner  at  the  commenosment  of 
the  bankruptcy,  under  such  drcumstanoes  that  they 
were  the  reputed  owners.  The  county  court  judge 
decided  in  favour  of  the  trustee. 

The  school  board  appealed. 

Beed,  K.O.,  and  F.  E,  Weatherly,  for  the  f^pelhnii. 
— ^The  plant  and  materials  cannot  be  said  to  have  bes 
in  the  order  and  dieposition  of  the  bankrupts,  beosnn 
they  could  not  remove  them ;  but  if  they  mn,  the 
school  board  were  not  the  true  owners  and  could  give 
no  consent  to  their  remaining  in  the  bankrupt's  mt 
and  disposition. 

They  cited  Beeves  v.  Barlow,  82  W.  B.  672,  13 
Q.B.  D.436;  ExparUNewiU,  Inre  Garrud,291f.^ 
344,  16  Gh.  D.  622 ;  In  re  Waugh,  ExparU  Didda,  ^ 
W.  B.  258,  4  Oh.  D.  524. 

Muir  Mackenzie  and  B,  B,  Vaehdl,  fat  the  '"P^'^ 

ents. — The  school  board  were  the  tme  ownen  of  Am 

-----  —"^^'''^^ 

(a.)  Beported  by  P.  M,  Fraitoxb,  Bsq.,  Bsnistv- 
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plant  md  materiala  by  the  terma  of  the  oontnoty  and 
the  fact  that  by  dame  20  they  oould  not  seiie  nntil 
■even  days  had  eUpaed  after  the  giTinff  of  the  notice 
requiring  the  ban&rapta  to  prooMd  with  the  irork, 
does  not  exclude  their  ooDwnt  to  the  gooda  remaming 
in  the  order  and  diapoaition  of  the  baumpt :  Exparte 
London  and  UtUvermil  Bank,  In  re  Oinger,  46  "W;  B. 
144,  [1897]  2  a  B.  401. 

Wbiqht,  J. — In  thia  caae  the  aohool  board  were 
not,  on  the  oonatmotion  of  thia  agreement,  the 
ownera  of  tiie  plant  or  materiala  at  tlM  time  of  the 
bankrapioy.  The  language  of  the  agreement  ia  wholly 
different  from  the  language  in  Reeves  y.  Barlow*  What 
the  iotereat  of  the  aohool  board  waa  it  ia  not  yery  eaay 
to  aay  or  to  put  into  language.  They  had  a  con- 
tractual right,  legal  juat  aa  much  aa  equitable,  aa  far 
ma  I  can  aee,  to  have  theie  thingi  remain  on  the  land, 
for  uae  by  the  builder  on  the  land,  for  tiie  benefit  of 
the  aohool  board,  for  or  in  the  oonatruotion  of  the 
baOdiog.  That  riffht,  whether  it  ought  to  be 
deacribed  aa  equitable  or  legal,  ao  far  aa  it  waa  a 
oontraotual  right  yeated  in  the  achool  board  before  the 
bankruptcy,  and  waa  a  right  which  would  not  be 
oyeiridden  by  the  bankruptcy  alone,  but  it  waa  a 
right  which  might  be  oyemdden  under  the  proyiaiona 
(xf  feot]on44of  the  Act  of  1883  if  the  facta  eatabliahed 
m  oaae  of  reputed  ownerahip.  But  in  order  that  that 
oaae  ahould  be  eatabliahed,  three  thinga  muat  be 
shown.  Krat  of  all,  it  muat  be  diown  that  the 
thinga  remained  in  the  poeaeaaion  6f  the  builder. 
They  did  remain  in  the  poaaeaaion  of  the  builder  in 
one  aenae,  but  it  waa  an  ambiguoua  poaaeaaion,  and  a 
poaaeaaion  which  he  could  not  make  uae  of  to  remoye 
the  gooda  from  the  premiaea.  It  might  be  aaid,  I 
think,  in  aome  aenae,  that  the  aohool  board  had 
something  in  the  nature  of  an  intereat  in  the 
poaaeaaion  aa  well  aa  the  builder,  becauae  without 
their  oonaent  the  gooda  could  not  be  remoyed  or 
made  uae  of  in  any  way  except  for  the  building. 
Secondly,  it  muat  be  ahown  that  there  waa  a  conaent 
by  the  aohool  board  to  the  builder  being  in 
poaaeaaion ;  and  thirdly,  I  think  it  muat  be  ahown 
in  aome  aenae  that  there  waa  a  conaent  to  the  reputa- 
tion by  the  aohool  board,  ^at  uaed  to  be  the  law, 
amd,  ao  fkr  aa  I  know,  it  ia  the  law  atill. 

Now  it  aeema  to  me  that  there  ia  no  room  for  thoae 
inf erencea  of  conaent  to  be  drawn,  if,  from  the  yery 
nature  of  the  riffht,  the  aohool  board  had  no  power 
to  withdraw  the  gooda  from  the  poaaeaaion  and 
apparent  ownerahnp  of  the  boilder.  That  would  be  ao 
if  they  were  placed  in  hia  handa  for  a  apedflo  purpoae, 
aa  I  think  the  materiala  were,  for  the  purpoae  of  being 
placed  by  him  in  the  building.  Here  ^ere  ia  no  con- 
sent by  the  aohool  board  that  the  builder  ahall  be  the 
reputed  owner  of  that  of  whicdi  he  ia  not  really  the 
owner.  He  waa  enticed  to  be  iu  the  poaition  of 
owner  of  thoae  gooda  ao  long  aa  the  bnildinff  went  on, 
for  the  purpoae  of  uaing  them  in  the  buifiing,  and 
the  oonaent  of  the  achool  board  did  not  in  any  way 
go  beyond  that.  They  merely  conaented  that  the 
thinga  ahould  remain  on  the  land  for  that  yery  purpoae 
for  whioh  they  were  placed  there.  Sometimea  in  aome 
caaoa  it  ia  aaid  that  the  true  owner  of  the  gooda  ia  not 
to  suffer  under  thia  olauae  unleaa  there  ia  aomething 
whioh  might  be  deacribed  m  unoonadentioua  in  leay- 
ing  the  tmnga  in  the  way  in  which  they  are  left  in  the 
poaaeaaion  of  the  debtor.  Here  there  ia  certainly 
nothing  unoonadentioua  and  nothing  whioh  would 
work  any  wrong  in  the  eyent  of  bankruptcy.  I  do  not 
know  what  tiie  aohool  board  were  to  haye  done.  I 
do  not  aee  what  kind  of  notice  they  could  giye.  The 
builder  would  not  haye  allowed  them  to  atiok  up  a 
notice  to  aay  that  the  gooda  were  not  remoyable  in 
oaae  of  banhriq[»toy. 


The  deoiaion  in  ShtMeworih  y.  Hernamant  6  W.  B. 
853,  1  De  G.  ft  J.  322,  aeema  to  me  to  be  quite 
diffierent.  There  the  landlord  had  no  need  to  leaye 
the  machinery  on  the  premiaea  at  all.  The  tenant 
coyenanted  with  the  landlord  to  keep  in  the  mill 
certain  machinery  aa  aeourity  for  the  rent.  Then  the 
landlord  reaiated  the  remoyal  of  the  maohinary  by  the 
official  aaaignee  on  the  ground  that,  aocordingto  the 
landlord,  the  coyanant  by  the  tenant  had  giyen  him  a 
lien  upon  the  machinery,  but  it  ia  obyioua  that, 
auppoaing  the  landlord  had  a  right  to  the  machinery, 
the  leaying  the  machinery  upon  the  premiaea  waa  not 
a  furtherance  of  the  object  for  whidi  it  waa  placed 
there,  and  it  ia  quite  a  different  case  from  leaying 
materiala  on  the  ground  when  the  whole  object  of  the 
arrangement  ia  that  the  materiala  ahall  be  uaed  in  the 
building.  I  tlunk  there  ia  no  reputed  ownerahip  in 
thia  caae. 


BiOHAM,  J. — I  am  of  the  aame  opinion.  At 
the  date  of  the  receiying  order  theae  diattela. 
were  the  propcurty  of  the  bankrupt,  although  it 
ia  true  to  aay  that  they  were  on  the  ground, 
upon  the  tecma,  aa  between  the  bankrupt  and 
the  building  ownera,  that  they  ahould  remain 
there  during  the  progreaa  of  the  worka,  in  order 
that  they  might  be  uaed  for  the  purpose  of  the 
worka. 

I  think  dauae  10  of  the  contract  auffidently  ahowa 
thia.     The  expreaaion  uaed  in  dauae  10  ia  that  all 

Slant,  work,  and  materiala  broDsht  to  and  left  upon 
le  ground  by  the  contractor  ahall  be  coubidered  to 
be  the  propertjr  of  the  board.  That  ia  an  ambigaoua 
expreaaion  whidi,  if  it  ia  read  with  reference  to 
the  other  part  of  the  dauae  and  with  reference  to 
the  whole  of  the  contract,  becomea  dear.  If  one 
goea  on  with  the  olauae  it  ia  plain  what  it  meana, 
"and  the  aame  ahall  not  on  any  aocount  what- 
eyer  be  remoyed  or  taken  away  by  the  contractor, 
or  by  any  other  peraon  without  the  expreaa  lioenoe 
in  writing  of  the  architect."  There  would  be  no 
oooaaion  whateyer  for  thoae  worda  if  the  property 
in  the  g^ooda  had  yeated  entirdy,  aa  it  ia 
auggeated  it  had,  in  the  aohool  board.  And  the 
dauae  goea  on  to  aay  that  the  board  ahall  not  be  in 
any  way  anaweraUe  for  any  loaa  or  damage  whidi 
may  happen  to  the  g^ooda  while  they  are  upon  the 
property.  It  ia  unneoeiaary  to  put  auoh  worda  iuto 
the  dauae  if  t^e  gooda  are  already  the  property  of 
the  aohool  board.  Not  only  do  the  worda  of  the 
dauae,  in  my  opinion,  ahow  that  the  property  in  the 
gooda  ia  not  in  the  aohool  board,  but  the  fact  that 
when  the  worka  are  completed  the  gooda  (aa  we 
all  know)  can  be  taken  away  by  the  builder  without 
any  further  act  by  the  buildiog  owner  in  itadf 
ahowa  that  the  pronerty  in  the  gooda  haa  neyer 
paaaed  out  of  the  builaer.  At  the  end  of  the  contract 
he  takea  away  hia  plant  and  he  takea  away  any 
aurplua  materiala  there  may  be  as  a  matter  of  right, 
without  any  further  act  to  yeat  or  re-yeat  the  pro- 
perty in  him.  Why  doea  he  take  it  away?  He 
takes  it  away  because  it  ia  hia.  But  though  the 
gooda  were,  at  the  date  of  the  reodying  order,  the 
gooda  of  the  builder,  there  waa  by  t^e  contract  a  oon- 
tingency  on  the  h^pening  of  which  the  property  might 
paaa  to  the  achool  cx>ard.  Now  that  contingenoy  ia 
to  he  found  in  olauae  20,  and  the  truatee  when  hia 
tide  auperyened  took  the  gooda  whioh  were  the  gooda 
of  the  builder  aubjeot  to  that  contingency.  He  oould 
haye  no  better  title  to  the  gooda;  but  it  waa  a 
defeaaiUe  title.  But  then  that  happena  afterwarda 
whioh  waa  contemplated  by  dauae  20— the  oou- 
I  tingency  whidi  tranaf  erred  the  property  in  the  gooda 
I  frcmi  the  builder  into  th  e  building  ownera,  the  aohool 
l^boaxd. 
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In  my  opmon^  reputed  ownenhip  lias  nothing  at 
all  to  &  with  the  case. 

Perhaps  I  ought  to  add  that  possibly  the  oon- 
tingenoy  of  bazSkmptoy  happening  is  one  which 
would  notvest  the  property  in  the  school  board,  but 
the  contingency  contemplated  by  clause  20  is  the 
trustee  eleotiog  not  to  go  on  to  complete  the  works. 
He  elected  not  to  complete  tiie  works,  and  in  my 
opinion  the  property  thereupon  vested  in  the  building 
owners. 

Appeal  allowed. 

SoHdtors  for  the  appellants,  ChtnUen^  Bwrdett,  A 
Co,t  for  BriitanSt  LiveU^  &  Miller,  Bristol. 

Solicitors  for  the  respondent,  Ford  do  Ford^ 
for  Wantiboroughf  Dickinson,  A  Co,i  BristoL 


K.  B.  Div.  I 

(Wright  and  Phillimore,  JJ.)  f 


Dea9. 


In  re  Gabb. 
Ex  parte  Jacobs,  (a.) 


Bankruptcy — Act  of  hanhruptcy — Deed  of  amgnmeni — 
Assent  of  petitioning  creditor — Delay  in  presenting 
petition, 

A  creditor  who,  "knowing  that  the  debtor  has  executed 
a  deed  of  ctssignment,  unduly  delays  the  presentation  of 
a  petition  will  he  taken  to  have  assented  to  the. deed* 

The  mere  sending  of  a  representative  to  a  meeting  of 
creditors,  who  takes  no  part  tin  the  proceedings,  does  not 
bind  the  creditor  who  sends  hiin  to  any  course  that  may 
l>e  agreed  upon  at  such  meeting. 

Appeal^  from  the  dismissal  of  a  bankruj^toy  petition 
by  the  registrar  of  the'coimty  court  at  Leicester. 

IT^on  the  i29th  of  July,  1901,  the  debtor  by  his 
solicitors  sent  but  a  circular  to  his  ioreditors  asking 
them  to  attend  a  meeting  on  the  1st  of  August.  The 
petitioning  creditors  sent  a  representative'  to  the 
meeting  to  report  what  took  pliuie,  but  he  took  no 
part  in  the  proceedings  and  neither  assented  to  or 
dissented  from'  anything  that  was  done.  The  other 
creditors  present  at  the  meetius  agreed  to  accept  a 
composition  of  10s.  in  the  £  to  oe  seour^  by  a  deed 
of  assignment.  The  debtor's  solioito'rs 'thereupon  sent 
a  oiromar  to  idl  the  creditors  containing  a  statement 
of  the  debtor's  a£Eairs  and  a  record  of  the  resolutions 
passed  at  tiie  meeting. 

Upon  the  8th  of  August  the  debtor's  solicitors  sent 
a  further  droular  to  the  creditors  statmg  that  the 
debtor  had  executed  a  deed  of  assignment  for  the 
benefit  of  creditors. 

Upon  the  16th  of  August  the  trustee  under  the 
deed  of  assismnent  sent  to  all  the  creditors  a  form  of 
assent  to  tne  deed  and  requested  them  to  execute 
and  return  the  same. 

The  petitioning  creditors  did  not  execute  or  return 
the  form  of  assent,  and  on  the  22nd  of  October  they 
presented  a  petition  against  the  debtor,  the  act  of 
bankruptcy  therein  alleged  being  the  execution  of  the 
deed  ox  assignment. 

The  registrar  dismissed  the  petition  on  the  grounds 
that  a  oeditor  who  knows  ox  a  deed  of  assignment 
havinff  be«i  executed  and  does  not  at  once  petition 
must  be  taken  to  have  assented  to  it,  and  that  the 
petitioning  creditors'  representative  having  attoided 
the  creditors'  meeting  and  not  voted  against  t^e  deed 
must  be  taken  to  have  assented  to  it  on  their  behalf. 

The  petitioning  creditors  appealed. 

(a.)  Eeported  by  P.  M.  Fbakoke,  Esq.,  Barrister- 

at-Law. 


Beed,  K.O,,  and  C,  B.  Marriott,  for  the  appeUants* 
— ^The  petitioning  creditors  never  assented  to  the  deed 
of  assigimient,  and  there  is  no  authority  which  goes 
to  the  len^h  of  saying  that  they  must  actively 
express  their  dissent ;  if  they  do  not  assent  they  are 
taken  to. dissent.  Theb  representative  was  sent  to 
the  meeting  merely  to  report  what  took  place  there, 
and  his  presence  there  could  not  bind  them  in  any 
way. 

They  cited  Ex  parte  Stray,  In  re  Stray,  15  W.  B.  600, 
L.  B.  2  Ch.  App.  374 ;  Ex  parte  Michael,  In  re  Michael,  8 
Morr.  305 ;  In  re  Hawley,  Ex  parte  Bidgeway,  4  Maiis. 
41,  45  W.  B.  Dig.  9;  Ex  parte  Woodroff,  In  re 
Woodroff,  4  Mans.  46,  45  W.  B.  Dig.  9. 

Neilson,  for  the  respondents. — ^It  was  held  in  J^ 
parte  Bidgeway,  In  re  Hawley,  that  the  presence  of  a 
representative  who  did  not  dissent  from  the  proposal 
of  a  deed  of  assignment  was  an  element  to  be  oon- 
sidered.  In  this  case  there  is  the  further  fact  that  the 
creditors  stood  by  for  ten  weeks  before  they  presented 
their  petition,  and  that  in  itself  is  snffident  to  justify 
the  registrar's  decision. 

Beed,  K,0,,  replied. 

Wbiqht,  J.-^In  this  case  the  difficulty  is  that  the 
registrar  has  decided  the  case  not  so  much  on.  the 
f aots  as  on  a  view  of  the  law  which  is  not  aooorate. 
It  seems  to  me  that  two  things  are  reasonably  dlear-^ 
firstly,  that  a  creditor  is  not  affdcted  by  notioe  thai  a 
deed  of  iusignment  has  been  executed,  and  is  not 
obliged  to  express  his  assent  or  dissent;  secondly, 
that  a  creditor's  representative  who  attends  a  meeting 
and  expresses  no  opioion  cannot  be  held  to  bind  hia 

Erindpals  to  any  particular  course,  indeed  he  may 
ave  no  power  to  do  so. 

On  the  other  hand,  if  the  representative  does  not 
expressly  reserve  the  rights  of  his  principals,  and  they 
for  a  long  time  abstain  from  doing  anything,  there  is 
a  great  difficulty  in  their  way.  Here  these  crediton 
received  notice  that  the  deed  had  been  executed  on 
the  15th  of  August ;  thev  returned  no  answer  to  that 
communication  and  took  no  step  of  any  kind  until 
they  presented  their  petition  upon  the  22nd  of 
Octobor.  .No  explanation  has  beien  offered  of  this 
dday  and  under  those  circumstances  I  do*  not  think 
they  were  entitled  to  succeed  on  theh:  petition. 

Phuumobb,  J.,  ooncnxred. 

Appeal  dismissed. 

Solicitor  for  the  appellants,  B,  BapTuteL 

Solicitors  for  the  respondents,  Growders  A  Vinard^ 
for  Owston,  Dickinson,  A  Simpson,  Leicester. 
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House  of  Lords. 


J^oujete  of  lotlrjet. 


Not.  28. 


From  C.  A.  ) 
(England).  J 

HlOGINS  AND  OTHSBS  V.  DAWSON  AND  OTHERS,  (a.) 

Will —  ConBtrudion  —  Ambiguity  —  Adminittraiian  of 
assets — Extrinsic  evidence, 

A  iestatcTt  after  heqtteathing  a  number  of  general 
legacies,  gave  and  le^ieathed  *'aU  t?is  residue  and 
remainder  "  of  two  specific  mortgage  funds,  after  pay- 
ment  of  his  just  debts  and  funeral  and  testamentary 
expenses,  to^  certain  persons  therein  mentioned.  There 
was  no  general  residuary  bequest. 

The  testtior  possessed  at  the  date  of  his  will  no 
residuary  property  out  of  which  to  ^provide  the  general 
pecuniary  legacies,  but  at  his  death  he  had  obtained  more 
than  sufficient  for  the  purpose. 

Held,  that  the  general  pecuniary  legacies  were  payable 
Old  of  the  residtie  in  exoneraHon  of  the  two  specifically 
bequeathed  mortgage  debts,  which  were  only  subject  to  the 
debts  and  funeral  and  testamentary  expenses,  and  tluU 
there  was  no  ambiguity  in  the  will  to  admit  extrinsic 
evidence. 

Decision  of  the  Court  of  Appeal,  sub.*  nom.  In  re 
Qraioger,  Dawson  v.  Higgins,  48  W.  R.  673,  [1900] 
2  Oh,  766,  reversed. 

Appeal  from  an  order  of  the  Gonrt  of  Appeal  (Lord 
Alverstone,  M.B«,  and  Collins,  L.J.,  Bigby,  L.J., 
dissenting),  48  W.  B.  673,  [1900]  2  Oh.  756,  reported 
sub,  nom.  In  re  Grainger,  Ihwson  ▼.  ffiggins,  which 
had  reversed  a  dedsion  of  Stirling,  J. 

By  his  will  dated  the  31st  of  May,  1896,  the  late 
Monsigiior  John  Grainger,  after  directiog  that  all  his 
just  debts  and  funeral  and  testamentary  expenses 
should  be  paid,  and  mining  some  specific  deyises  or 
bequests,  and  after  bequeathing  a  number  of  general 
legacies  amountiog  to  oyer  £11,000,  g^ve  and  be- 
queathed '*  all  the  residue  and  remainder  '*  of  two 
spedflo  mortffage  funds  of  £9,000  and  £4,000  after 
payment  of  his  just  debts  and  funeral  and  testa- 
mentary expenses  to  certain  Oanons  Begulaar  of  the 
Lateran.    There  was  no  residuary  bequest. 

At  the  date  of  the  will  the  testator  possessed  only 
the  mortgage  debts  above  mentioned,  other  than  the 
spedflc  devise  or  bequests  above  mentioned,  and  a 
small  balanoe  at  his  bankers. 

At  the  time  of  the  testator's  death  he  possessed  a 
further  sum  of  £10,000  which  he  acquired  sub- 
sequently to  making  his  will. 

The  nets  are  given  in  more  detail  in  the  report 
helow. 

Stirling,  J.,  decided  that  the  £10,000  was  liable 
for  the  payment  of  the  general  pecuniary  legacies  in 
eKrneration  of  the  two  mortgage  debts. 

The  majority  of  the  Court  of  Appeal,  however, 
held  that  the  general  pecuniary  legacies  were  pay- 
able out  of  the  mortgage  funds,  after  admitting 
extrinsic  evidence  to  show  tiie  state  of  the  testator*s 
property  at  time  of  his  making  his  will. 

^e  l^atees  of  the  mortgage  debts  appealed. 

Jenkins,  K.C.,  and  Cann,  for  the  appel]ant8.--The 
language  used  was  dear.  There  is  no  ambiguity,  and 
extrinsic  evidence  is  not  admissible. 

Theobald^  K,C,,  and  Fischer  Williams,  ior  the 
respondents,  the  next-of-kin  and  the  pecuniary 
legatees. — ^It  was  clear  that  the  testator  intended  the 
legades  to  be  paid  out  of  the  mor^gage  debts. 

FoiynereaM  v.  Poyn^,  1  Bro.  Oh.  Oas.  472 ;  Oolpoys  v. 

la.)  Beported  by  0.  H.  Grafton,  Esq.,  Barrister- 

at-Law. 


Oolpoys,  Jac  461 ;  Boys  v.  Williams,  2  Buss,  ft  My. 
689 ;  Smith  v.  Doe  d.  Jersey,  2  Br.  ft  B.  473:  Boyes  v. 
Cook,  28  W.  B.  764,  42  L.  T.  Bep.  666,  14  Oh.  D.  63; 
Bank  of  New  Zealand  v.  Simpson,  49  W.  B.  691,  [1900] 
A.  0. 182;  Kingsbury  Y.  Walter,  49  W.  B.  Dig.  194, 
[1901]  A.  0.  187 ;  Wigram  on  Extrinsic  Evidence ; 
were  cited  or  referred  to. 

Ingpen,  K.0„  and  Northcate,  for  the  executor. 

Earl  of  Halsbury,  L.0. — I  think  that  we  are  very 
much  indebted  to  counsel  for  the  respondents  for  the 
very  able  and  learned  exposition  of  the  prind^des 
upon  whidi  a  will  is. to  be  construed  in  this  coun&y ; 
but  I  confess  that  I  have  not  been  able  to  entertain 
the  smallest  doubt  as  to  what  is  the  true  solution  of 
the   question   propounded    for   our   determination. 
Stated  very  narrowly — and  the  more  narrowly  stated 
the  better— the  question  for  determination  on  this 
particular  will  turns  upon  two  phrases,  or,  even  more 
compendiously  stated,  upon  one  phrase  of  the  will : 
"  All  the  residue  and  remainder  of  tiie  sum  of  nine 
thousand  one  hundred  and  eighty-seven  pounds,  lent 
on  mortgate  to  Sir  John  Lawson,  the  deeds  bebg  in 
the  keeping  of  Messrs.  Blount,  Lynch,  ft  Petre,  of 
Fitzalan  House,  Arundd-street,  Strand,  and  of  the 
sum  of  four  thousand  pounds,  lent  on  mor^MC  to 
Mrs.  Alicia  Kirk,  of  the  Park,  Gorey,  Irdand,  the 
deeds  beinff  in  the  keeping  of  the  same  firm,  after 
payment  of  my  just  debts  and  funeral  expenses,  anJ 
the  expense  of  proving  this  my  wilL"    Those  are  the 
words  which  we  have  to  construe ;  and  I  confess  that 
it  is  to  my  mind  absolutdy  amazing  that  anyone  can 
entertain  the  snmllest  doubt  as  to  what  those  words 
mean.    I  have  read  the  words  by  themselves  because, 
in  my  view  of  the  meaning  of  this  instrument,  fth^ 
are  l^  themsdves.    One  does  not  doubt  that,  where 
you  are  construing  dther  a  will  or  any  other  xnstm- 
ment,  it  is  perfeoQy  legitimate  to  look  at  the  whole 
instrument— -and,  indeed,  you  must  look  at  t^e  whole 
instrument — ^to  see  the  meaning  of  the  whole  instru- 
ment, and  cannot  rdy  upon  one  particular  passa^  in 
it  to  the  exdunon  of  what  is  relevant  to  the  exposition 
and  explanation  of  the  particular  clause  that  you  are 
ex{K>undinK*    That  is  perfectly  true  as  a  general  pro- 
podtion ;  Ent  I  ask  mysdf  here  what  other  words-^ 
what  part  of  the  will,  what  providon  other  than  the 
one  widch  I  am  construing — ^refiects  any  light  on,  or 
gives  the  smallest  interpretation  to,  the  particular 
words  which  I  am  called  upon  to  expound  ?    If  I  am 
right  in  saying  that  there  is  no  other  part  of  the  wOl 
tkuit  cuts  down,  qualifies,  or  in  any  degree  alters  the 
sense  of  the  words  which  I  have  read  (and  Collins, 
L. J.,  himself  says :  *'  Bead  by  itself  and  out  off  from 
its  context  it  is,  I  agree,  capable  of  one  meaning 
only  "),  then  I  ask  myself  what  is  it  in  the  other  part 
of  the  instrument  to  which  the  Lord  Justice  refers  by 
which  he  says  that  the  natural  and  ordinary  fdain 
meaning  of  uie  words  can  be  cut  down  and  expounded 
into  meaning  something  different  from  that  which  he 
has  in  very  plain  words  said  is  the  ordinary   and 
natural  meaning  of  the  words  themsdves  ?    in  the 
course  of  the  very  learned  and  exhaustive  argument  I 
have  not  heard  one  word  quoted  from  any  other  part 
of  the  will  which  affects  that  question.    What  has 
been  done  (with  the  utmost  respect  I  say  it)  by  Lord 
Alverstone,  M.B.,  and  the  Lord  Justice  is  to  out  a 
sentence  into  two,  and  to  read  the  words  "reddue 
and  remainder"  as  if   they  stood  by  themsdves. 
Now,  it  has  been  said,  and  said  very  truly,  that 
"reddue  and  remainder"    are  rdative  terms:  you 
cannot  tdl  what  they  mean  until  you  have  found  oat 
in  relation  to  what  ther  are  used.     If,  as  OoUinSy 
L.J.,   says,  these   words   had  been  left  by  them- 
sdves  and   without   an  expodtion   of   what  th^ 
were  to  be  wsA  in  rdation  to,  there  would  have  been 
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considerable  jiutice  in  the  suggestion  that  jon  might 
read  them  as  applicable  to  the  residue  oi  the  whole 
estate  alter  pajment  of  its  natural  and  just  burthens. 
But  that  is  not  true ;  and  all  through  the  argument, 
in  spite  of  repeated  questions  by  me  to  the  learned 
counsel,  I  found  that  in  no  case  would  they  read  the 
words  as  tbey  stand  in  the  wUl,  but  they  would  read 
tfce  words  "residue  and  remainder"  by  themselves, 
and  said,  and  caid  truly,  that  those  are  relative  ^  ordi. 
Sut  when  I  0(  me  to  lock  at  ihe  will  itself,  I  must 
construe  them  as  they  stand  in  the  context,  and  in 
their  grammatical  meaning,  aLd  with  reference  to 
what  is  there  said  ;  and  then  it  seems  to  me  that  the 
problem  is  solved  witbout  the  smallest  difficulty.  The 
testator  ssys,  **  all  the  residue  and  remainder"  (now 
there  the  argument  bas  stopped  ihrooghout  over  at  d 
over  8 gain,  but  that  is  not  the  way  to  read  any 
sentence)  '*  all  the  residue  and  remainder  of  the  sum 
of  £9,187  "—and  he  repeats  the  same  with  reference  to 
the  second  mortgage  debt — ''snd  of  the  sum  of 
£4,000,"  and  so  en.  How  is  it  possible  to  say  that 
that  language  is  susceptible  of  doubt  ?  The  obsezva- 
tions  of  very  learned  judges  have  been  qaoted  to 
show  that  you  must  read  all  ihe  words  in  every 
iostrument  with  relet  eooe  to  the  circumitaoces  under 
which  tbey  are  uttered  or  writteo.  In  one  lense  that 
is  quite  true ;  but  the  problem  is  not — as  I  think  the 
counsel  who  last  addressed  us  very  truly  put  it — to  find 
out  the  '*  who  "  or  tbe  **  what" — who  is  to  take,  and 
^bat  it  is  that  the  person  so  designated  is  to  take.  It 
is  quite  true  that,  where  you  are  finding  o\x^-  pcrsi  ns 
cr  things — who  tre  the  lersons  designated  by  the 
wDl,  what  are  the  things  left  by  the  will — you  may 
find  either  the  person  or  the  thing  by  proper  external 
evidence  of  what  is  referred  to.  In  the  case  cited 
— Fonwreau  v.  Poyniz — nothing  could  be  more 
intelligible  than  this :  A  man  leaves  an  annuity  of  so 
much ;  it  has  to  be  ascertained  what  he  meant  by  it ; 
the  word  "  annuity"  by  itself  means  an  annual  sum, 
which,  cf  course,  might  be  a  very  large  sum  indeed ; 
or  you  may  find  out  that  the  testator  posses<ed  a 
thing  which  was  called  an  '*  annuitv  "  because  it  was 
the  desiffnation  of  it  on  the  Stock  Exchange;  you 
may  find  out  by  external  evidence  what  it  was  that 
he  was  referring  to.  Whatever  the  subject-matter  of 
it  is,  you  may,  of  course,  find  out  by  external  evidence 
to  what  he  refers.  And  here  the  odd  thing  is  that 
tbe  supposed  ambiguous  words  which  you  are  to 
construe  are  the  woids  "  residue  and  remainder,"  and 
yet  from  first  to  last  the  learned  counsel  have  refused 
to  refer  to  the  words  '* residue  and  remainder"  as 
they  are  used  in  the  will.  It  is  not  <' residue  and 
remainder  "  absolutely ;  and  that  is  the  fallacy  of  the 
whole  argument  that  has  been  addressed  to  this 
House.  It  it  residue  and  remainder  of  a  particular 
thing,  and  you  cannot  cut  the  phrase  into  two  and 
pretend  that  it  becomes  ambiguous  because  you  cut 
the  laoguaffe  in  two  and  take  one  part  of  a  phrase 
which  is  admittedly  relative  and  treat  it  as  if  you 
could  read  it  apart  from  the  context  in  which  it  is, 
and  af  art  from  the  thing  of  which  it  purports  to 
be  the  residue.  And  that  is  really  the  key  to  the 
whole  of  this  matter.  I  have  often  said — and  I 
tlunk  it  is  i^rfectly  just— that  to  treat  language 
with  that  violence  and  to  say  that  you  have 
arrived  at  the  conclusion  from  exterial  circumstances 
that  the  testator  would  have  made  a  different  disposi- 
tion from  what  he  has  done  if  he  had  had  the  whole 
subject-matter  in  bis  mind,  and  therefore  to  construe 
his  language  differently,  is  not  to  oon»true  or  to 
interpret  the  language  which  the  testator  himself  has 
used,  but  to  make  a  will  for  him  which  you  think 
that  he  ought  to  have  made  if  he  had  had  the  whole 
circumstances  present  to  his  n4nd.  Now,  if  I  were 
oonceder- wpat  I  (certainly  JQ  not  in  this  case^  fop  I 


know  nothing  about  it — that  it  is  more  probable  tkat 
the    testator    would   have   treated    the  residue  ai 
being  the  residue  of  his  whole  estate,  and  not  of  this 
particular  sum  of  which  it  is  stated  to  he  the  reddoe, 
if  he  had  had  the  f  «cts  and  circumstances  of  bii 
property  before  him— if  I  were  to  concede  that,  it 
womd  not  help  the  present  respondents,  becaose  in 
the  view  which  I  t^e,  if  you  were  to  cont-trne  it 
with  reference  to  anv  such  question  it  would  be 
making  a  new  will  for   him,  and  not  constniiog 
the   will   which  he    has   made.      In   tbe  oa»e  of 
Hunter  v.   AUomey-General,  47   W.   E    673,  [1899] 
A    C.  d09,  I  find  myself  saying:  "The  plam  ^t 
remains   in   this    will    that   the   testator    has  not 
df  dared  the  trust  that  the  Court  of  Appeal  have 
imagined  for  him,  and  no  apt  words  have  been  found 
to  fit  c  r  give  effect  to  his  supposed  intention ;  and  I 
think  that  your  lordships  are  not  justified  in  taVing 
such   a  liberty  of    interpretation.      That  certainly 
would  be  a  strange  mode  of  oon»truing  a  will,  that 
because  you  cannot  fii-d  what  else  he   must  ba?e 
intended  to  be  done  with  bis  money  except  some- 
thing of  that  nature,  although  it  is  admitted  that  there 
are  no  woidd  in  the  will    to  convey  the  intention 
which  it  is  suggested  that  he  had  in  his  mind,  50U 
can  invent  provisions  and  impose  conditions  which 
the  testator  himself  bas  not  introduced."    I  fiLd  that 
Lord  Davey,  in  the  same  case,  said  :  '*  I  can  only  lay. 
with  unfeigned  respect  for  the  opinion  of  that  leaned 
judge  "—referring  to  the  Master  of  the  Bolls— "that 
he  seems  to  me  to  be  making  a  will  for  the  testator 
and  not  interpreting  the  woidswhioh  he  has  used." 
**  The  words  are  directly  and  plainly  applicable  to  tbe 
second  purpose,  and,  iu  my  opinion,  to  that  only." 
I  say  here— to  paraphrase  those  words— the  words  are 
plainly  applicable  to  the  residue  of  the  sums  of  money 
to  wluch  they  are  applied  as  a  residue,  and  to  that 
ODly.    The  language,  therefore,  is  to  my  mind  abso- 
lutely unambiguous.    I  confess  that  I  am  coLfirmed 
ii  the  view  which  I  entertain  by  the  true  oonstmction 
of  section  24  of  the  Wills  Act.    With  whatever  por- 
pose,  or  in  respect  of  whatever  supposed  defect  in  the 
law,  that  section  was  enacted,  I  can  only  say  that  the 
language  there  seems  to  me  plain  and  nnambignoos— 
that  I  am  to  construe  this  will  as  if  the  condition  of 
things  to  which  it  refers  was  that  immediately  before 
the  testator's  death.    I  do  not  believe  that,  for  any 
such  purpose  as  is  now  contended,  you  have  any  right 
to  go  into  the  history  of  the  testator's  property  and 
see  when  he  came  into  possession  of  it.    I  say  that,  by 
way  of  protest  against  the  construction  proposed  to 
ba  plaoed  upon  that  section  of  the  Wills  Act;  but,  for 
the  purposes  of  this  case,  it  is  enough  to  say  that  I 
think  that,  in  this  particular  will,   the  language  it 
plain  atd  unambiguous,  and  that  for  no  such  purpose 
as  has  been  suggested  c  uld  you  go  into  extebsl 
circumstances.    I  am  very  clearly  of  opinion  that  the 
judgment  of  the  Court  of  Appeal  ought  to  be  rcvened. 

Lord  Shaiyd. — ^I  entirely  concur  with  what  hai 
fallen  from  the  Lord  Chancellor  on  the  subject  li 
tbe  alleged  ambiguity  in  this  will.  It  appears  to  me, 
with  great  deference  to  those  who  have  thooght 
differently,  that  the  will  is  unambiguous  in  itself* 
It  is  only  ambiguous  in  this  seuse,  that  it  hss 
admitted  of  much  argument  on  two  different  views  of 
the  ooDstruction  of  its  terms,  and  not  only  of 
argument,  but  of  very  strong  difference  of  opinioii 
on  the  part  of  the  Itamed  judges  in  the  Court  of 
Appeal.  But  although  that  has  been  ao,  I  agree  vidi 
his  lordship  in  thinking  that,  in  reference  to  the 
so-called  ambig^ty,  the  meaning  of  the  testator  <m  a 
sound  construction  of  his  will  is  that  the  dednetioBf 
to  be  made  from  the  residue  therein  described  are 
only  the  debts,  funeral  expenses,  and  the  expense  of 
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pioTJog  hia  will.    He  has,  ih  my  opinion,  expressly 
lUted  that  theie  are  to   be   liie  only  dednctirns 
{roffl  the  reeidae.    I  a^ree  ivith  the  learned  Loid 
€liaitoeUor  that  the  *'  reeidae"  to  which  the  testator 
tiitx^  fef^rs,   ftOdordinc  to  the  plain   langaage  of 
file  iosirament^  is   tM  te»idBe  and  remamder  cf 
{he  iiamf  thep  lent  upon  mortgagfesj  and  of  those 
loifli  only.    It  appeal's   io  me  that  it  is  a  vioUnt 
coDstraction    df     thik    will     to    treat    thd    Word 
"residae"   as    referring    id    thc^  residue    of    the 
trststor's  gf^neral  estate,  or  beciose  of  the  o^er  in 
ubioh  the  clauses  oconr,  to  hold  that  the  residue 
of  the  mortgages  is  to  be  taken  after  deduction  of 
tl^e  Ic^ae^esi  which  are  not  mentioned  as  deductions  to 
1)6  DuSe  in  the  clause  which  spacifles  what  the  deduc- 
tiotii  are  to  be.    t  agree  with  8tirling,  J«,  that  what  is 
f^dJJy  proposed  i«  to  read  in  tihe  word  *'  legacies  "  in 
the  olaose  ppecifying  deductions ;  and  in  the  sound 
eoitotmotion  of  the  langnage  of  the  will  as  a  whole,  I 
txa  flud  no  warrant  for  this,  or  for  the  •ugg^'stion 
thai   l(>gadea   were    to   fotm    a    deduction    from 
the  reeidtle  of  the  mortgage  debts.    I  must  farther 
say  that  I  have  vefy  great  difficulty  indeed  as  to 
whether  any  such  proof  as  has  been  allowed  and 
has  been  so  muoh  referred  to  in  the  arg^ument  is 
admissible  in  this  case.    The  case  is  not  one  in  which 
either  the  property  dealt  with  by  the  testator,  or  the 
lef(aie*  s  or  persons  to  be  benefited  by  the  will,  are  at 
all  doDb  fuL     In  the  class  of  oases  in  which  you  can- 
not tell  exactly  what  it  given  or  to  whom  it  is  given 
because  of  obscure  and  doubtful  expressions  of  the 
testator's  will  in  regard  ti  the  particular  conditions 
oi  his  property,  yoti  mtist  have  recourse  to  extrinsic 
evidence  in   ord«>tr  to  ascertain  his  meaning.     But 
here,  in  the  first  place,  the  will  is  in  its  expressions 
aod  language,  as  I  think,  unambiguous;  and  that 
heiog  so,  no  proof  in  reference  to  the  amount  of  the 
te«tat(  r*8  estate  at  the  date  of  the  will  can  affeot  its 
ooostruction.     It  appears  to  me  that  the  purpose,  or 
the  effect  at  all  events,  of  the  proposal  to  lead  evidence 
in  this  case  is  to  supply  a  basis  for  inferring  the  in- 
tention of  the  testator,  and  to  take  one  away  from  the 
true  oonstraition  of  the  will,  as  showing  that  the 
testator  intended  something  different  to  what  he  has 
s«id.    I  agree  with  his  lordship  in  tbinkiog  that,  even 
if  it  could  be  ahown  that  the  intention  of  the  testator 
was  something  different  from  the  language  of  the 
will,  that  intention  would  not  prevail,  but  that  the 
language    of    the   will   mutt   settle   the   rights   of 
parties.     The  object  of  showing  that  there  was  a 
deficiency  in  the  assets  dealt  with  by  the  will  as  a 
whr  le  ia  really  to  affect  this  question  of  intention,  and 
I  would  observe  that  if,  in  order  to  place  the  court 
entirely  in  the  position  of  the  testator  when  he  made 
hfs  Will,  it  ia  competent  to  lead  evidence  as  to  the 
amount  of  hia  estate  at  that  date,  it  must,  I  think,  be 
equaUy  competent  to  lead  counter  evidence  in  order 
to  iho«v  that,  although  his  ettate  was  of  that  amount, 
he  had  great  expectatioDS   that  his  estate  would  be 
oonsiif erably  larger  in  the  course  of  a  few  days  or  a 
few  ye  are  doring  which  he  expected  to  live.    The  one 
class  of  evidence  must  be  admitted  as  a  counterpoise 
to  the  other.    Bat  the  importance  of  such  evidence 
and  ita  real  effect  can  be  of  very  little  consequence,  if 
any,  becanae  of  the  provision  in  the  Wills  Act  to  which 
hia  lordahip  has  just  referred,  to  the  effect  that  under 
the    atatate  the   will  speaks  as   from    the  date  the 
death,  and  the  amount  and  nature  of  the  estate  must 
be  regarded  as  at  tbat  date  and  not  at  a  date  of  three 
or  four  yeskra  before,  f^hen  the  estate  might  have  been 
different  altogether.    On  these  groimds  I  am  entirely 
4>f  opinion  with  the  Lord  GhanceUor  that  the  judgment 
ooght  to  be  CM  his  lordship  has  proposed. 

l4ord     Payby.— Notwithgtayiding    (be  very   able 


argument  of  counsel  for  the  respondents,  I  cannot 
bring  myself  to  feel  any  doubt  as  to  the  construc- 
tion of  this  will,  nor  do  I  think  that  any  case  has 
been  ttiade  by  the  respondents  for  the  admission  of 
extrinsic  evidence  for  the  purpose  of  enabling  us  to 
construe  it.  On  both  th^^se  points  I  am  quite  satisfied 
with  the  judgment  delivered  by  Bigby,  L.  J.,  in  the 
Court  of  Appeal,  and  I  adopt  the  reasons  whioh  he 
has  given.  I  need  not,  therefore,  make  any 
lengthened  observations  upon  the  case ;  but  I  wish  in 
particular  to  call  attention  to  two  passages  in  the 
judgment  of  that  learned  Lord  Justice.  He  says  this : 
'*  The  first  point  which  I  think  it  convenient  to  notice 
is  the  fundamental  distinction  between  evidence 
simply  explanatory  of  the  words  (of  the  will)  them- 
selves, ana  evidence  eought  t)  be  applied  to  prove 
intention  itself  as  an  independent  fact :  Wiffram  (3rd 
ed.),  pi.  10.  This  distinction  most  never  be  lost  sight 
of.  The  great  majority  of  the  cases  of  explanatory 
evidence  consist  of  the  ascertaining  of  persons  and 
things  insufficiently  explained  by  the  will  itself. 
When  I  say  that  it  has  nevcir  been  contended  that  a 
will  bearing  a  definite  construction  can  have  another 
and^  diffarent  construction  imposed  upon  it  by 
extrinsic  evidence,  I  by  no  means  undertake  to  assert 
that  in  point  of  fact  this  has  never  been  done.  Before 
the  pubucation  of  Sir  James  Wigram's  treatise  there 
probably  were,  and  subsequently  there  possibly  may 
have  been,  instances  of  the  kincu  All  suoh  instances, 
however,  must  be  attributable  to  the  result  of  an 
unconscious  though  an  illegitimate  yielding  to  almost 
necessary  bias  in  favour  of  a  particular  intention 
indicated  or  suggested  by  extrin  sic  facts  as  distinguished 
from  the  explanatory  effect  of  such  facts  on  the  words 
of  the  will  under  discussion."  The  learned  Lord 
Justice  adds  in  a  later  pas  age :  *'  It  must  be  borne  in 
mind  that  a  will  is  not  ambiguous  by  reason  only 
that  it  is  difficult  of  construction.  If  it  is  finally  held 
to  bear  a  particular  construction,  that  must  govern  its 
legal  meaning  notwithstanding  any  difficulty  that  the 
courts  may  have  felt  in  arriving  judicially  at  the 
construction.  It  is  only  ambiguous  when,  after  full 
consideration,  it  is  determined  judicially  that  no 
interpretation  can  be  given  to  it  *' — I  will  add  what  is 
apparentiy  the  meaning  of  the  Lord  Justice — without 
some  explanation  of  expressions  used  in  it  which  are 
descriptive  of  the  subjects  of  the  bequests  or  of  the 
persons  to  whom  the  bequests  are  made.  Like  Bigby, 
L.  J.,  I  will  not  undertake  to  say  that  no  case  is  to  be 
foimd  (I  do  not  pretend  to  have  made  an  exhaustive 
seardh)  but  I  am  not  aware  of  any  case  in  which 
extrinsic  evidence  has  been  admitted  to  enable  the 
courts  to  construe  a  difficult  will  where  the  words 
themselves  require  no  interpretation,  but  the  difficully 
is  only  in  the  construction  of  the  sentenoe  in  which 
the  words  occur.  The  cases  cited  by  counsel  for  the 
respondents  do  not  appear  to  me  to  bear  a  contrary 
character.  They  were  all  cases  where  the  qaestion 
was  as  to  the  meaning  of  an  indefinite  or  uncertain 
description  of  persons  or  things.  And  to  admit  such 
evidence  as  has  been  tendered  in  this  case  would,  in 
my  opinion,  be  contrary  to  section  24  of  the  Wills  Act, 
which  bids  us  construe  a  vrill  as  if  it  were  nuide 
immediately  before  the  testator's  death.  Not  only 
would  it  be  oontrair  to  that  section,  but  in  my 
opinion  ic  would  also  be  contrary  to' the  general 
principles  which  ffuide  the  courts  in  the  construction 
of  wills  and  of  other  instruments  as  well.  I 
have  already  said  that  the  gift  in  this  will  does 
not,  in  my  opinion,  present  any  difficulty  of 
construction.  No  doubt  the  word  "residue"  is 
in  itself  a  relative  term;  but  in  this  case  the 
testator  has  himself  told  us  the  meaning  in  which 
he  uses  the  word  **  residue,"  and  the  subjeot-matter 
.  witb  r^f^renoe  to  which  the  word  **  residue  "  is  used 
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— ^nameljr,  it  is  to  be  the  residue  of  the  mortgage 
debts,  after  the  payment  of  debts  and  foneral  and 
testamentary  expenses.  Am  I  to  change  my  opinion 
of  the  meaning  of  those  words,  whioh  I  think  yery 
plam,  beoanse  I  know  that  at  the  time  when  he  made 
his  will  the  mortgage  debts  formed  the  bulk  of  his 
property  ?  I  think  not.  Nor  do  I  think  that  I 
CfOfht  to  admit  that  consideration  to  influence  mv 
opmioQ  merely  because  other  parsons  as  well  qaalifled, 
or  better  qualified,  than  myself  have  attached  a 
difliarent  meaning  to  those  words.  It  may  be 
that  the  testator  may  haye  been  imperfectly 
aoquainted  with  the  use  of  legal  language ;  he  may  not 
haye  understood  the  legal  effect  of  makiDg  a  specific 
gift  or  what  a  specific  gift  was,  and  he  may  haye 
used  language  the  legal  interpretation  of  which  does 
not  carry  out  the  intentions  that  he  had  in  hii  mind. 
I  do  not  know  whether  that  is  so  or  not.  But, 
whether  that  be  so  or  not,  of  this  I  am  quite  dear, 
that  that  fact  should  not  induce  the  comi  to  put  a 
meaning  on  his  words  diffisrent  from  that  which  the 
court  judicially  determines  to  be  the  meaning  which 
they  bear.  The  difficulty  which  arises  from  departing 
ttcm  this  plain  and  simple  and  well-founded  rule  of 
oonstruotion  is  illustrated  by  this  yery  case.  The 
consequence  of  holding  that  the  wc^ds  "residue 
after  payment  of  "  "  debte  and  funeral ''  and  teste- 
mentuy  expenses  means  something  different  from 
what  the  testetor  has  said,  has  led  to  thii 
extraordinary  result  —  that  the  court  has 
felt  itself  constrained,  haying  put  that  un- 
natural meaning  upon  the  words  which 
the  testetor  has  used,  to  determine  that  legacies 
which  are  primd  facie  mere  pecuoiary  legacies  of 
£100  or  more — ^there  are  seyeral  pecuniary  legacies  of 
£100,  £160,  £1,000,  £750,  and  so  forth  ^  that 
those  legacies,  which  are  expressed  in  language  as  to 
the  meaning  of  which  no  lawyer  could  possibly  haye 
any  doubt,  are  to  be  held  to  be  specific— that  is,  to 
be  not  what  they  say^  a  gift  of  £100,  but  a  gift  of  an 
aliquot  portion  of  a  mortgage  debt.  Tbat  is  oolj  an 
illustratum  of  the  danger  of  departing  from  what  has 
been  sometimes  oslled  the  golden  rrue  of  construing 
eyery  insteoment  according  to  the  natural  meaning 
whidi  the  words  bear  in  the  instrument  in  whioh  you 
flod  them.  I  am  therefore  of  opinion  that  the  judg- 
ment of  the  Court  of  Appeal  should  be  reyersed,  and 
the  judgment  of  Stirling,  J.,  restored. 

Lord  B&AHPTON. — I  so  thoroughly  concur  in 
erery  word  tiiat  was  said  by  the  Lord  Ohanoellor 
in  giying  judgment  just  now,  that  I  do  not  feel 
that  I  could  usefully  add  one  sinsie  word. 
Os  reasons  for  the  judgment  at  which  the  House  has 
arriyed  seem  to  me  to  be  not  only  sound  law,  but 
extremely  good,  ordinary  sense.  Therefore  I  satisfy 
myself  by  conoorring  with  that  judgment.  I  think 
the  judgment  of  S&ling,  J.,  ought  to  be  restored, 
and  the  judgment  of  the  Court  of  Appeal  reyened. 

Lord  BOBSBTSON. — I  understand  and  respectfully 
appreciate  the  yiew  taken  of  this  will  in  the  Ck>nrt  of 
Appeal  and  i^y  supported  by  the  learned  counsel  for 
the  respondents.  But  I  am  entirely  unable  to  see 
ambjgm^  in  this  will,  for  I  find  the  subject  of  the 
gift  to  the  oanons  to  be  expresdy  defined  in  the  words 
of  the  gift.  I  can  see  no  relation  in  the  word 
"  residue  "  to  the  prior  legades  and  a  direct  relation 
to  the  debte,  foneral  expenses,  and  the  expense  of 
proying  the  wilL 

Order  of  the  Court  of  Appeal  revereed  and  order  of 
SHrlingt  J;  restored*  Cause  remitted  to  tJte  Chancery 
DiiMan. 


Ctoutt  Of  Appeal. 


Feb.  20,  21. 


Solidtors  for  the  appdlante,  Withalla  &  Bdton. 

Solidtors  for  the  respondente,  Cdlyer  4t  Davie; 
Blomdf  Lynch,  A  Pelre. 


From  Chan.  Diy,  ) 

(Yaughan  Williams,  Stirling,  [ 

ana  Cozens-Hardy,  L.JJ.)   J 

Oliyxb  v.  Bank  of  Bnglaitd.  (a.) 

Principal  and  agent — Povoer  of  aUomey— Forged  tigwi' 
twe  —  Transfer  of  stock  —  StoMroker  —  Jm^iei 
authority — Liability — Indemnity, 

Any  person  who,  hy  representing  himseif  as  having  Ua 
avAhcrity  of  the  principal^  induces  another  person  io 
enter  into  any  transaction,  into  which  he  would  not  haw 
erUered  but  for  the  representation,  is  liable  persoitaUy  far 
the  damage  that  occurs  if  the  representation  turns  out  to 
be  untrue  to  the  injury  of  the  person  to  whom  it  was  tnade. 
Thus  a  stockbroker  who  executes  a  transfer  of  stock  at 
attorney  under  a  power  is  liable  for  any  loss  oeeasiosed 
by  the  fact  that  a  signature  on  the  power  has  been  forged, 
though  it  has  been  forged  without  his  knowledge  and  k 
honestly  believed  it  to  be  genuine. 

CoUen  V.  Wright,  5  W.  B.  265.  7  E.  &  B.  301,  6 
W.  B.  123,  S  E.&B.  647,  and  Firbank's  Exeoatofi  v. 
Humphreys,  35  W.  B.  92,  18  Q.  B.  D.  &i,  followed. 

Decision  of  Kekewich,  J.  (49  W.  B.  391,  [1901]  1 
Ch.  652),  affirmed. 

This  was  an  appeal  of  W.  J.  Starkey  from  a  deeukm 
of  Kekewich,  J.  (reported  49  W.  B.  391,  [1901]  1  (X 
652). 

In  December,  1897,  the  firm  of  Starkey,  Leriioo,  ft 
Cooke,  stockbrokers,  of  which  the  appdlaut  wu  s 
member,  receiyed  initroctions  from  a  solioitor  Bsmad 
F.  W.  Oliyer,  for  whom  they  usually  aoted,  to  ^ply 
for  a  power  of  attorn^  for  the  sale  d  a  sam  of 
£2,633  12s.  6d.  Consols  standing  in  the  books  of  the 
Bank  of  England  in  the  names  of  F.  W.  Olifw*! 
brother,  E.  Oliyer,  and  F.  W.  Oliyer  himself  ai 
trustees. 

The  firm  accordingly  obtained  the  form  of  power, 
and  forwarded  it  for  execution  to  F.  W.  Oliver,  ^ 
returned  it  purporting  to  be  signed  and  executed  by 
himedf  and  B.  Oliyer,  and  appointing  the  appeDiot 
and  E  J.  Leyison,  another  member  of  the  firm,  u 
attorneys  for  tiie  sale  and  transfer. 

The  appellant  alone,  howeyer,  demanded  to  tot  on 
the  power,  both  signatures  to  whioh  he  hooeeflj 
belieyed  to  be  genuine;  andon  the23rdof  DeoesBber, 
1897,  the  bank  transfened  the  Consols  under  it,  ioto 
other  names,  aft^r  haying  first,  in  aocordanoe  viA 
their  custom,  compared  the  signatures  with  genidne 
ones  of  the  Oliyers  m  tiieir  possession,  and  written  to 
inform  liiem  of  the  proposed  sale.  The  letter,  hov* 
oyer,  never  reached  E.  Oliver,  dnoe  a  wrong  addrefl 
had  been  giyen. 

On  the  8th  of  March,  1898,  the  bank  transferred  to 
other  persons  £147  5s.  4d.  bank  stook  also  standng 
in  the  names  of  the  two  Olivers  under  a  po«v 
obtained  by  F.  W.  Oliver  and  returned  by  lum  o^ 
predsdy  the  same  way.  ,  ^ 

F.  W.  OUver  died  on  the  7th  of  July,  1899,  snd  & 
Oliver  then  for  the  first  time  heard  of  theae  traniactuBi 
of  which  he  had  previoudy  been  in  entire  ignoranoe; 
and  his  signature  to  both  powers  had  been  foiged. 
He  thereupon  brought  an  action  against  the  beoi 
claiming  a  dedaration  that  the  transfers  were  void  vf 
reason  of  the  forgery,  and  also  daiming  rBj^lsceoient 
of  the  stocks  and  payment  of  interim  divideiidi  or 
interest,  and  on  proof  of  the  forgery  obtained  judg- 
ment. ^^ 

Tne  bank,  however,  had  issued  a  third-party  noaoe 


(a.)  Eeported  by  H.  W.  Law,  Esq.,  Banister^ 

Law. 
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to  the  appeUaat's  firm  daiming  indemnity  from  them 
on  the  rnvroMDtations  of  authority  made  in  the 
powers  and  transfen,  and  on  the  implied  wananty 
tiiat  the  signatoies  were  sennine;  on  the  hearing 
of  this  thixd^partv  daimy  Kdwwidh,  J.,  while  gzantinff 
no  relief  agamBtthe  other  members  of  the  firm,  ordered 
the  appellant  to  pay  to  the  bank  all  that  the  bank 
were  bound  to  pay  to  the  plaintiff  in  the  oriffinal 
aotion,  indlnding  ooeta,  and  the  ooits  of  tiie  t£ird- 
partynotioe. 
From  this  decision  Stark^  appealed. 

Sir  B.  T.  Beid,  K.C.,  Umohn,  E.G.,  and  Btewart 
Smiih,  for  the  appeUant.— We  do  not  dispute  the 
aathori^of  CoUen  y.  Wright,  6  W.  B.  265,  7  E.  &  B. 
SOI,  6  W.  B.  123,  8  E.  ft  B.  647,  but  the  true  grounds 
and  limit  of  that  decision  must  be  considered.  It  is 
limited  in  its  application  to  oases  felling  within  it, 
and  must  be  striotly  interpreted.  Othenrise  it  will 
he  possible  to  bring  an  action  based  on  implied 
warranty  where  an  action  of  deceit  could  not  be 
brought,  and  the  rule  laid  down  in  Derry  y.  Peek,  38 
W.  B.  33,  14  App.  Oas.  337,  will  be  seriously  inyaded. 
OoUm  ▼.  WrigM  applies  only  to  cases  of  inducing  to 
enter  into  a  contract,  and  is  not  an  instance  of  a 
wider  law. 

They  also  dted  ImotM  y.  NichoUon,  18  Q.  B.  503 ; 
JenlMu  T.  Huichlmion,  13  Q.  B.  744;  BandeU  y. 
Trimm,  18  0.  B.  786,  6  W.  B.  C.  L.  Dig.  179 ;  Weeks 
y.  Ptcperi^  21  W.  B.  676,  L.  B.  8  a  P.  427 ;  Merry  y. 
NiehaUe,  20 W.  B.  929,  L.  B.  7  Oh.  App.  733;  Law  y. 
Bouvtrie,  40  W.  B.  50,  [1891]  3  Oh.  82,  and  referred 
to  most  of  the  other  cases  mentiooed  in  the  judgment 
of  Yavgban  WiUiams,  L.J. 

H,  D,  Qreene,  K.O.,  Latham,  K.C,  and  Howard 
Wright,  for  the  bank,  were  not  called  upon* 

Yauohan  WnuAHS,  L.J.— 'The  faots  of  this  case 
are  yery  nm^*  [Hib  lordship  stated  them,  and 
continued  :]  ?rhe  powers  of  attorney  were  produced 
to  the  bank  in  the  ordinary  course,  and  the  brokers 
demanded  that  on  the  produotion  of  this  authority 
the  bank  diould  perfbrm  their  statutcny  duty,  and 
the  bank  did  j^erform  it  in  pursuance  of  the  powers. 
The  sole  Question  is  whether,  as  the  law  stands,  there 
is  raised  oy  impUcation  of  law  a  warranty  by  the 
brokers  of  authority  on  which  they  aAed  the  buik  to 
act,  since  they  purported  to  act  as  agents  of  the 
prindpals,  the  Cfuyers.  In  my  judgment  the  law 
does  raise  such  an  implication.  In  spite  of  the 
ingeniona  arguments  of  «r  B.  Bdd  and  Mr.  Upjohn, 
who  atked  us  to  determine  what  was  the  prinoiple  of 
CoUen  y.  Wright,  and  how  far  it  extends,  I  think  we 
haye  only  to  decide  (1)  does  this  case  come  within 
CoUen  y.  Wright  ?    (2)  If  it  does,  has  t^ere  been  any 


oyenuling  or,  ]^haps,  (3)  so  narrowing  that 
decision,  as  to  preye nt  it  applying  here  ?  I  thmk  no 
decision  baa  haa  that  eflfeot ;  on  uie  contrary,  I  think 
the  subeequent  oases  show  demonstrably  that  this 
case  is  goyemed  by  CoUen  y.  Wright.  The  weight  of 
that  deoision  itself  is  much  enhanced  by  the  fact  that 
Oodkbum,  O.J.,  dissented  from  it  and  put  many  of 
the  considerations  urged  on  this  court  to-day,  stating 
his  opinion  that  no  such  implied  contract  ought  to  be 
raised,  and  pointing  out  that  it  had  not  hwa  raised 
in  the  past,  firstly,  because  an  action  lay  for  the  fidse 
repreeentatiQn,  and  secondly,  because  if  it  tomed  out 
that  the  alleged  agent  was  not  an  agent  he  could  be 
made  liable  as  principal.  Both  statements  were  wrong 
in  law,  and,  indeed,  inyented  grounds  to  support  Oook- 
buruy  O.  J.'s,  belief  that  tiie  person  misled  in  such  cir- 
onmatanoes  had  no  remedy;  and  I  agree  with  tiiejudff- 
ment  of  Willes,  J.,  in  that  case  and  with  the  principle 
he  lays  down,  that  one  who  professes  to  entor  into  a 
transaction  as  agent  implied]^  promises  that  his 
profsaaed  authoi%  exists.     OoOm  t.  Wright,  how- 


eyer,  was  only  a  decision  i^yplicable  to  oases  where 
one  purports  to  be  acting  as  agent  for  another:  other 
oases — 0.^.,  Derry  y.  PmA;— haye  arisen  where  other 
false  representations  haye  been  made,  and  I  am  only 
assuming  now  that  Oollen  y.  Wright  applies  to  cases  of 
reprssentation  made  by  a  purportiog  agent  in  a 
matter  of  business.  Mr.  Upjohn  urges  that  it  is 
confined  to  cases  where  the  agent  purports  to  make  a 
contract  on  behalf  of  another ;  but  though  these  were 
the  actoal  faots  of  CoUen  y.  Wright,  I  cannot  think 
that  Willes,  J.,  intended  to  limit  the  decision  to  cases 
of  inducement  to  enter  into  a  contract,  and  later 
decisions  support  this  yiew.  The  judgment  of  Lord 
Esher  in  Firhank*»  Executors  y.  Hum/phreys  is  entirely 
contrary  to  the  yiew  that  Gotten  y.  Wripht  applies  onl^ 
if  there  is  an  inducement  to  contract,  for  he  extends  it 
to  all  cases  where  one  person,  by  untruly  asserting 
that  he  has  the  authority  of  the  principal,  induces 
another  to  enter  into  a  transaction  which  he  would  not 
haye  entered  into  but  for  that  assertion*  I  think  this 
coyers  the  present  case,  and  the  only  way  of  escape 
is  to  limit  the  meaning  of  '* transaction"  so  as  to 
ezxdude  cases  such  as  the  present  one.  But  I  think  no 
possible  meaning  of  "transaction"  canbe  found  which 
would  exclude  it,  and  as  Lmdley,  L.  J.,  says  In  the 
same  case  that  the  exception  to  the  general  role  that 
an  action  will  not  lie  for  honest  misrepresentation 
extends  to  all  cases  where  an  agent  assumes  authority 
and  induces  another  to  deal  with  him  on  the  faith  of 
it.  I  think  this  case  falls  within  the  yery  words  of 
the  judgment  in  Firbank*s  Executors  y.  Humphreys, 
while  in  Dickson  y.  Reuter*s  Telegraph  Co.,  26  W.B. 
23,  3  0.  P.  D.  1,  the  same  yiew  of  the  effisot  of 
Gotten  y.  Wright  is  taken  by  the  court.  It  has  been 
BOffgested  that  Derry  y.  Peek  has  in  some  way  oyer- 
ruuKl  OiMen  y.  Wright,  and  also  that  Low  y*  Bouverie 
shows  that  in  the  Ohancery  Division  cases  such  as 
Ccilen  y.  Wright  haye  been  treated  as  oyemled. 
But  the  fact  that  in  Derry  y.  Peek  the  House  of  Lords 
dedded  that  no  action  of  deceit  will  lie  without  aotoal 
fraud  does  not  proye  that  no  implied  warranty  can  be 
raised  in  other  cases,  or  throw  any  doubt  on  GcUen  y. 
Wright ; .  and  as  to  Low  y.  Bouverie,  Lindl^  and 
Bowen,  L  J  J.,  both  speak  in  their  judnnents  of  actions 
on  warranties  in  such  a  way  as  to  lead  one  to  suppose 
that  tihey  thought  Derry  y.  Peek  had  left  Gotten  y. 
Wright  unaffected;  and  though  Eay,  L.J.,  did  not 
deal  with  the  relation  of  Derry  y.  Peek  to  OoUen  y. 
Wright,  he  plainly  thought  the  Oourt  of  Ohancery  had 
in  former  days  power  to  make  a  person  liable  for  an 
innocent  misrepresentation,  and  that  this  power  was 
still  in  existence.  I  think  Gotten  y.  Wriaht  is  stiU 
good  law,  and  that  the  judgment  of  Kexewidh,  J., 
should  be  affirmed. 

STiBiiiKa,  L.J.— I  agree.  The  first  question  is 
whether  the  principle  of  CoUen  y.  Wright  should  be 
applied  here.  It  is  has  been  argued  for  the  appellant 
that  that  d^^ision  is  of  yery  limited  applicatu>n,  and 
only  to  be  followed  in  cases  similar  to  it ;  but  this 
argument  cannot  preyail  here,  for  it  was  urged  in 
Firlank^s  Executors  y.  Humphreys,  and  Lord  Esher  and 
lindley,  L.J.I  negatiyed  it.  I  accept  the  law  as  kid 
down  by  tiiem,  and  the  only  question,  therefore,  is 
whether  it  is  applicable  here.  1  think  the  course  of 
dealing  between  Mi.  Stark^  and  the  bank  amounted 
to  a  transaction,  for  if  the  power  of  attorney  had 
been  good  the  legal  position  of  the  holders  of  the 
stocks  would  haye  been  changed,  and  as  it  was,  that 
of  the  bank  was  altered,  and  the  bank  were  liable  to 
an  action  if  th^  refosed  to  transfer  in  pursnanoe  of 
their  duty.  Then  it  is  said  that  the  bank  took  their 
usual  precautions  to  yerify  the  signatozes  to  the 
powers,  and  that  therefore  we  ouffht  not  to  raise 
Duplication  of  warranty.    But  far  this  pozpoitj 
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would  haye  had  to  be  shown  thafc  the  bank  relied  on 
their  precautions  and  on  those  only ;  since  if  a  mis- 
representation is  relied  on,  it  does  not  signify  that 
other  indnoements  to  the  same  end  existed ;  in  snpp  irt 
of  which  proposition  I  may  refer  to  Edgington  y. 
FitzmauHce,  33  W.  B.  911,  29  Oh.  D.  459.  Here  the 
bank  acted  on  Mr.  Starkey's  representations  alsn,  and 
not  on  their  precautions  alone. 

Cozens-Hardy,  L.J. — I  entirely  concur  in  the 
judgments  that  have  been  delivered,  and  will  not  t*ke 
up  time  by  saying  more. 

Appeal  dismiued. 

Solicitors  for  the  appellant,  Motley ^  Shirreff,  <t  Go. 

Solicitors  for  the  respon'^ents,  Freahfidds, 


From  Chan.  Div.  i 

(Vaughan  WUliams,  Stiriioff,  and  [  Jan.  28,  29. 

Gozens-Hardy,  'L.JJT)  ) 

In  re  Pitt-Kivers. 

SOOTT  v.  PiTT-RlVKRS.   (a.) 
Will — ConBtrudion — Secret  trust, 

A  testator  huiU  a  museum  and  laid  out  pleasure 
grounds  on  a  part  of  his  estate^  to  which  he  admitted  the 
public  freCf  hu  carefully  guarded  against  the  public 
acquiring  any  right  in  respect  thereof.  By  his  will  he 
devised  his  real  estate^  including  the  museum  and  grounds^ 
to  his  first  and  other  sons  successively  for  life  and  in  tail 
male.  By  a  codicil  to  his  will  he  devised  the  museum 
and  grounds,  with  £300  per  annum  for  their  maintenance^ 
to  his  eldest  son  and  his  heirs  male,  and  also  appoiuted 
two  trustees  for  the  purposes  only  of  the  museum  and 
grounds.  Evidence  showed  that  the  testator  wished  that 
his  son  should  maintain  the  museum  and  grounds  as  in 
his  lifetime,  but  that  the  public  should  acquire  no  rights 
therein,  and  that  the  son  accepted  the  gift  on  these  terms. 

Held,  that  the  intention  of  the  testator  having  been  t  at 
the  public  should  acquire  no  rights,  it  was  impossible  to 
say  thai  an  effectual  trust  had  been  created  binding  on  the 
son  which  could  be  enforced  against  him  in  favour  of  the 
public 

Decision  of  Kekewidh,  J.  (49  W,  R,  426,  [1901]  1 
Ch,  352),  reversed. 

This  was  an  aopeal  from  a  decision  of  Kekewioh,  J. 
(reported  49  W.  B.  425,  [1901]  1  Oh.  352). 

The  testator,  GteDexal  Augu»tus  H.  L.  F.  Pit^- 
Bivers,  had  built  a  museum  at  Famham  on  a  part  of 
his  esrates  and  lUso  laid  out  another  part  whidi  was 
called  the  Larm*r  grounds  as  pleasure  grounds. 
Daring  the  testator's  life  the  public  had  been  per- 
mitted to  have  free  access  to  the  museum  and  the 
Larmer  grounds ;  but  the  testator  always  insisted  on 
his  own  paramount  right  to  the  museum  and  the 
grounds,  and  on  certain  days  dosed  them  to  prevent 
tne  public  from  acquiring  any  rights. 

The  testator  died  on  the  4rh  of  May,  1900.  By  his 
will,  dated  the  12th  of  June,  1892,  he  devised  bis 
freehold  property,  iocluding  the  museum  and  the 
Lanner  grounds,  to  irusteen  upon  trxuts  to  raise  out 
of  the  income  thereof  certain  rent-charges  in  favour 
of  his  widow  and  children;  and  subject  thereto  he 
devised  his  estates  to  his  first  and  other  sons  suc- 
cessively for  life,  with  remainders  over  in  tail  male. 

The  testator  made  the  following  oodidl  to  his  will 
dated  the  20th  of  November,  1899:  '<  (I)  I  bequeath 
my  museum  at  Famham,  in  the  county  of  Dorset, 
together  with  its  contents  and  the  objects  of  curiosity 

(a.)  Beported  by  J.  I.  Stirunq,  Esq.,  Barrister- 

at-Law. 


in  my  house  at  Buthmore  which  are  iotended  to  be 
placed  in  the  said  museum  to  my  eldes**.  son  A.  B.  L  F. 
Pitt-Bivers  aod  his  heirs  male.  (2)  I  bxqaet'h  my 
Larmer  grounds  ...  to  my  eldest  ton  A.  E.  L.  F. 
Pitt-Bivers  and  his  heirs  male.  (3)  I  also  beqa^sth 
unto  my  eldest  son  A.  B.  L  F.  Pitt-Bivers  and  bis 
hf^irs  male  the  sum  of  £300  per  am  um,  the  laid  loa 
of  £300  per  annum  is  to  be  for  the  future  maintflD- 
acce  of  the  said  museum  and  Larmer  grounds  and  the 
articles  of  intf  rest  therein  and  thereon.  (4)  I  direot 
that  the  said  museum  and  Larmer  grouodt  with 
the  artides  of  interest  therein  and  the  eon  ihtU  be 
kept  in  a  good  state  of  fffeservation,  and  I  further 
diroct  that  the  said  sum  of  £300  is  to  be  a  further 
charge  upon  my  estates  in  the  counties  of  Wilts 
and  Dorset.  (5)  I  appoint  my  sou-iu-law  John 
Lubbock,  Bart,  (since  Lord  Avebnry),  ...  sod 
Ohas.  Hercules  Beed  ...  to  be  the  trostees 
only  for  the  purposes  so  far  as  necessary  in  con- 
nection with  the  future  maiutenance  of  the  asid 
museum  and  Larmer  grounds  and  the  objects  oi 
interest  therein  and  thereon." 

A  summons  was  taken  out  by  the  executor  of  the 
will  to  have  it  determined  whether  the  testator's 
eldest  son  took  the  gifts  made  to  him  by  the  oodioil 
beneficiaUy  or  lubject  to  a  secret  trust  to  maintain 
and  use  the  museum  and  Larmer  grounds  as  in  the 
testator's  lifetime  for  the  benefit  of  the  public;  and  ai 
to  what,  if  any,  estate  the  trustees  appointed  by  the 
codicil  took  in  the  museum  and  grounds  and  the  £300 
per  annum. 

Evidence  was  adduced  to  show  the  intention  of 
the  testator  with  respect  to  the  maintenanoe  of  the 
museum  and  Larmer  grounds  after  his  death.  This 
evidence  consisted  of  correepondenoe  which  passed 
between  the  testator  and  his  solicitors,  Messrs-  Famr 
&  do.  and  Messrs.  Creech  &  Oo.,  and  of  the  evidenoe 
of  the  son  and  of  Messrs.  Oreeoh  as  to  a  conversition 
which  took  place  between  the  testator  and  his  son. 

The  efifoct  of  thif  evideuce  is  dealt  with  in  the 
judgment  of  Vaughan  Williams,  L.  J. 

Kekewidh,  J.,  held  that  the  museum  and  Lanner 
grounds  were  given  to  tbe  defendant  A.  B.  L.  F. 
Pitt-Bivers  as  tenant  in  tail,  and  tbe  £300  to  hin 
absolutely  as  personal  estate ;  but,  on  the  evideoo^ 
subject  to  a  secret  trust  which  must  be  enforced  for 
the  benefit  of  the  public.  His  lordship  therefoie 
declared  that  tbe  gifts  made  by  tbe  codicil  to  tii« 
defendant  A.  B.  L.  F.  Pitt-Bivers  were  made  to  sad 
accepted  by  him  for  the  express  purpose  that  the 
museum  and  Larmer  srounds  should  be  used  and 
maintained  as  in  the  lifetime  of  the  testator  and, 
despite  the  testator's  intentioa  that  the  pubUc  should 
acquire  no  rights,  for  tbe  benefit  of  the  public;  vd 
tbat  the  defendant  and  those  claiming  under  him 
held  the  property  subject  to  a  trust  for  such  user  or 
maintenance.  His  lordship  also  decUred  that  the 
two  trustees  appointed  by  the  codicil  took  no  «itate 
or  interest  in  any  of  the  properties  given  by  the 
codicil,  and  had  no  duties  to  perform. 

The  defendant  A.  B.  L.  F.  Pitt-BiveiB  appealed. 

Haldan/s,  K.Ct  P.  0.  Latorence^  K,G,.  and  If.  U, 
Cann,  for  the  appellant,  referred  to  Hughes  v.  Stulbt, 
1  Hare,  476 ;  McCormick  v.  Grogan,  17  W.  B.  961, 
L.  B.  4  H.  L.  82. 

Sir  R,  Finlay,  A.G.,  and  R.  J.  Parker,  for  the 
Attomey-Gkneral. 

Renshaw,  K,C.,  and  F,  L,  WrighJt,  for  the  trustees 
of  the  codicil. 

Warrington,  K,C.,  and  P.  8,  Stokes,  for  the  heir 
expeotcmt. 

Sheldon,  for  the  executor. 
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In  be  Pitt-Biyers. 


OoT7BT  OF  Appeal. 


Yauohan  Willlois,  L  J. — TDequesrion  in  this  o*ae 
IB  whether  by  reaton  of  what  happened  between  the 
testator  and  his  bo>i  Mr.  Pitt-Biyers  a  trost  has  been 
created  whidh  is  binding  on  th9  consdenoe  of  Mr. 
Pitt-Bikers,    and    therefore    enforceable   in   equity 
•gainst  him.    There  is  no  suggestion  here  tl^t  a 
trust  has  been  created  by  the  codicil  of  the  20th  of 
NoTember.     The  suggestion  here  is  that  there  has 
been  such  a  distinct  promise  made  by  Mr.  Pitt- 
Bivers    to     the    testator,     his     father  —  in    con- 
riderati'm    of    which    his    father    may   be    taken 
either  to   have   executed   the   codicil   or   to   have 
refrained  subsequeotly  from  revoldng  it — that  that 
promise  will  be  enforced  against  Mr.  Pitt-Birers. 
In  order    to   constitute   such    a   promise   binding 
upon   the  person  who  has  taken  a  benefit  under 
the     will    it    is    absolutely    necessary    that    the 
trust  should  be  communicated  to  the  donee,   and 
that  he  should  accept  it.    We  have,  therefore,  to 
sea  here  wb  ether  there  is  such  a  promise  proTcd.    It 
hai  been  discussed  very  often  what  are  the  essentials 
which  are  necessary  in  order  to  induce  the  courts  to 
HiFe  effect  to  a  trust  which  has  not  bef  n  expressed  in 
the  way  in  which  the  Wills  Act  requires  that  testa- 
tamentory  intentions  should  be  expressed.     But  in 
this  caie  th<^re  is  no  need  to  go  ioto  any  fine  questions 
about  that   at  all.      The  court  is  relieved  by  the 
evidence  from  the  necessity  of  so  doing.    Secondly, 
the  court  never  g^ves  the  go-by,  if  I  may  use  the 
expression,  to  the  provisions  of  the  Wills  Act  by 
enforcing  upon  anyone  testamentary  intentions  whicb 
have_  not  been  expreased   in  the   shape  and  form 
required  by  that  Act,  except  for  the  prevention  of 
fraud.    That  is  the  only  ground  upon  which  it  can  be 
done.    But  I  am  not  going  here  to  enter  into  any  sort 
of  question  as  to  how  distinct  the  promise  need  be  in 
order  to  induce  the  court  to  enforce  that  p'omise  and  the 
trust  arising  under  it.    I  will  deal  with  this  promise 
—because  the  evidence  enables  me  to  dispose  of  the 
case  if  I  do  so— as  if  it  were  a  mere  question  between 
A.  and  B.  whether  the  bargain  was  entered  into,  and 
I  do  not  look  for  any  greater  distinction   than  is 
required    when   one   is  asking   oneself   apart  from 
questions  under  the  Wills  Act,  <*  Aye  or  no,  is  the 
promise  established  hereP"      In  my  judgment  no 
such  promise  has  been  established  here  as  can  b* 
enforc^  as  a  trust  on  the  conscience  of  Mr.  Pitt-Bivers, 
the  son.      Beally,  if  the  evidence  of  the  conversa- 
tion in  the  father's  room  on  the  20th  of  December  be 
looked  at — whether  you  take  the  evidence  of  the  son 
himself,  or  take  the  evidence  of  the  two  Messrs.  Creech 
-At  does  not  seem  time  possible  to  come  to  the  conclu- 
sion that  there  was  here  an  express  promise  in  words. 
Indeed,  as  far  as  I  understood  the  arguments,  it  was 
hardly  suggested  that  there  was.    If  you  look  at  the 
conversation,  all  that  caii  be  inferred  properly  from 
the  evidence  of  those  three  witnesses,  to  my  mind, 
is  that  the  son  iaid  to  his  father  that  he  would  con- 
tinue to  use  thii  property  for  the  amusement  and 
the  enjoyment  of  the  public  iu  the  same  way  as  his 
father  had  done.    I  will  treat  the  words,  therefore, 
as  being  ambiguous.     What  was  the  meaning  of 
his  continuing  to  deal  with  the  property  in  the  same 
way   as  his    father   had   done  r     It  might   mean, 
possibly,  that  he  would  contioue  as  the  owner  of  the 
property  of  his  own  free  will  and  voluntarily  to 
entertain  the  public  and  allow  the  public  to  use  this 
property  in  the  same  way  as  his  father  had  done  as  a 
matter  of  grace.    If  it  meant  that,  I  do  not  suppose 
anyone  would  say  that  there  was  any  promise  of  such 
a  kind  as  to  create  a  trust.  Or  it  might  possibly  mean 
that  he  would,  apart  from  his  own  will,  but  as  part 
of  the  vidsh  of  his  father,  treat  this  property  as  trust 
property  dedicated  to  the  use  and  amusement  of  the 
pabUo.    I  am  assuming  that  the  evidence  shows  a 


conversation  which  might  mean  either  one  of  those 
things.  In  my  own  personal  opinion  I  think  that 
really  the  balance  of  evidence  is  very  much  in  favour 
of  the  first  iot-rpretation.  But  it  is  said  that  if  you 
bear  in  mind  that  the  son  here  not  ooly  had  the  con- 
versation with  hi*  father,  but  that  he  also  heard  the 
letters  read  which  had  passed  between  Messrs.  Farrer 
&  Oo.  and  Messrs.  Oreech,  Writincc  en  behalf  of  the 
testator,  you  ought  then  to  cDusider  the  words,  in  the 
light  of  those  letters,  as  words  spoken  between  persons 
who  were  bearing  those  letters  in  mind.  It  is  said  that 
then  you  will  come  to  the  condusi  m  that  the  intention 
of  the  father  was  not  to  be  content  with  anything 
which  should  depend  upon  hape  or  goodwill,  or  any- 
thing of  the  sort,  but  meant  to  plac3  the  property  in 
such  a  position  tiiat  really  his  son  would  by  law  be 
compellable  to  continue  to  appropriate  the  property  to 
these  purposes.  Here,  again,  I  c«n  only  say  that 
even  if  one  impute^^  the  son  th^t  he  did  carry  this 
correspondence  in  his  head,  I  then  should  not  come  to 
this  conclusion  that  by  this  conversation  he  promised 
his  father  tiiat  he  would  so  deal  with  the  property, 
because  I  really  do  not  draw  that  conclusion  myself 
from  the  correspondence.  It  seems  to  me  that  the 
father  was  extremely  anxious  that  the  prooerty 
should  remain  the  property  of  th^  owner  of  Bosh- 
more,  and  that  aoythiog  that  w*8  done  with  the 
property  should  be  done  by  the  owner  of  Bushmore 
volontsxily,  that  is,  by  his  own  will  a^  distinct  from 
the  will  of  the  testator  from  whom  he  took  the 
property.  In  order  really  to  underst  «nd  the  corre- 
sjondence  between  Messrs.  Fa'rer  &  Oo.  and  Messrs. 
Creech,  one  should  bear  in  mind  what  the  father  says 
in  the  letter  which  was  writtea,  I  think,  some  five 
years  before  the  codicil  was  executed.  He  had  h  »d  a 
Mter  from  the  son,  in  which  tiie  son  says :  '*  My  dear 
father, — I  quite  agree  with  you  that  it  would  be  a  pity 
if  the  museum  was  left  away  from  the  property.  It 
would  be  a  great  bore  for  the  owner  of  Bushmore  to 
have  a  hostile  county  council  show  so  near.  I  see 
dearly  that  the  holder  of  the  property  after  your 
time  will  have  very  little  to  spe<  d  if  he  can  k-'ep  the 
place  together.  You  say  that  I  am  always  p^rf^otly 
indifferent  to  business.  How  do  you  knowP  The 
only  little  business  I  had  to  do  has  bsen  done 
here.  I  am  always  very  glad  to  hear  what  you 
propose  to  do  with  the  property,  but  I  do  not 
know  how  I  am  to  make  it  my  business.  I  c  rtvinly 
think  that  this  museum  ought  to  be  the  property 
of  the  owner  of  Bushmore,  as  it  would  be  a  r^ord 
of  digffing^,  &c.,  that  have  taken  place  on  the 
estate.'^  Th-i  answer  of  the  father  to  that,  dated  the 
3rd  of  August,  1894,  contains  this  passage :  '*  I  am 
glad  to  see  by  your  letter  received  to-day  that  you 
take  a  reaionabl-  view  of  my  wishes  in  regard  to  the 
museum  and  oth«r  establishment  here.  I  shall  be 
glad  to  feel  that  it  is  not  necessary  for  me  to  make 
special  provisions  for  the  keeping  up  of  these  things 
which  would  deprive  the  owner  of  Bushmore  of  the 
plcMure  and  credit  of  keeping  them  up  of  his  own  free 
will  and  make  the  people  of  the  neighbourhood 
gradually  come  to  look  upon  them  as  a  right. 
Whereas  my  great  object  is  that  the  estate,  vie  ved  as 
an  institution  for  the  benefit  of  its  surroundings, 
should  continue  to  be  regarded  as  voluntarily  con- 
tributing to  the  pleasure  and  benefit  of  the  people 
about."  It  seems  to  me  that  that  letter  makes  it 
perfectly  plain  that  the  testator  at  that  moment  wai 
determined  if  he  could  to  leave  this  property 
with  the  museum  and  other  things  upon  it  in 
the  hands  of  the  owner  of  Bushmore  in  such  a  way 
that  anything  that  was  done  with  it  for  the  amuse- 
ment or  benefit  of  the  people  would  be  something 
done  of  hi^  own  free  will  for  those  people.  And  it 
seems  to  me  that  thut  is  absolutely  inconsistent  with 
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the  trust  which  we  aie  now  asked  to  say  the  son 
piomised  the  lather  he  would  carry  out.  On  the 
other  hand  there  is  no  doubt  that  the  f  ather»  having 
that  wish,  also  had  a  strons  desire  to  have  some 
certainty  that  his  son  would  really  keep  np  the 
museum  in  the  way  in  which  he  coidd  wish  it  to  be 
kept  up,  and  would  spend  enough  money  upon  it.  In 
that  state  of  mind  he  draws  the  codicu  himself. 
Before  this  correspondence  takes  place  I  do  not 
really  see  the  slightest  nound  for  suggesting  that  he 
had  in  any  way  departed  from  his  vietrs  as  expressed 
in  the  letter  of  the  3rd  of  August,  1894,  from  which 
I  have  just  read  an  extract.  Being  in  that  state  of 
mind  the  testator  then  draws  that  codicil.  Upon 
that  if  the  son  had  then  been  called  in  to  the 
father's  room  without  there  being  any  correspond- 
ence with  Messrs.  Farrer  at  aU  and  had  been 
asked  whether  he  approved  of  his  father's  wfll, 
I  cannot  conceive  that  anybody  could  have  said, 
that  by  saying  that  he  approved  he  thereby  made  any 
promise  creatmg  a  trust,  tne  result  of  which  would  l>e 
to  prevent  him  as  the  owner  of  Eushmore  from  keep- 
ing up  the  museum  of  his  own  free  inll.  But  it  is 
said  tnat  this  correspondence  with  Messrs.  Farrer 
makes  the  difference.  I^lo  not  wish  to  go  into  tiliat 
st  length :  it  really  is  not  necessary.  But  Messrs. 
Farrer  suggest  that  really  the  best  way  for  him  would 
be  to  exEuress  a  hope  wmch  tiiey  tell  him  wOl  not  be 
l^gmlly  binding,  and  then  trust  that  his  son  will  be 
inclined,  acting  for  himself,  to  follow  out  the  sam6 
course.  Then  when  the  testator  is  not  satisfied  with 
that,  because  no  doubt  it  does  not  seem  to  bind  the 
son  sufficiently  firmly,  Messrs.  Farrer  point  out  to 
him  the  other  alternative.  But  it  is  Scn^Ua  and 
Ohazybdis.  It  is  plain  that  that  which  the  father 
was  so  set  upon,  that  tiie  people  should  have  no  rights 
st  all  whatsoever,  that  the  owner  of  Bushmore 
for  the  time  being  should  do  these  things  and 
get  the  credit  of  doing  Uiese  things  of  his  own 
nee  will,  would  be  impossible  if  the  alternative 
suggestion  which  Messrs.  Farrer  pointed  out 
was  caziied  out— that  is  sajTpif  he  had  the  intervention 
of  trustees  who  should  obtain  the  necessary  leave  from 
tiie  court.  Then  when  that  correspondence  has  been 
read,  the  father  has  read  to  the  son  the  codicil  which 
had  been  previously  drawn  for  him  by  Messrs.  C^reech 
— ^whether  at  his  dictation  or  not  I  am  not  quite  sure. 
We  are  asked  to  say  that  iu  consequence,  then,  of  the 
son  liaving  promised  the  father  that  he  would  continue 
things  as  they  were  in  his  father's  lifetime,  a  trust  has 
been  created  which  the  court  ousht  to  enforce ;  that 
is  to  say,  a  trust  has  been  created  by  the  giving  by  the 
son  of  a  promise  which  it  would  be  unconscientious 
for  the  son  not  to  perform.  I  cannot  agree.  I  find 
no  such  promise  at  all.  The  only  promise  I  do  find  is 
s  |yromise  which  to  my  mind  is  much  more  consistent 
with  the  absence  of  a  trust  like  that  which  is  suggested 
here,  than  it  is  with  the  presence  of  it.  I  think, 
therefore,  that  the  decision  of  Eekewich,  J.,  was 
wrong,  and  that  it  ought  to  be  reversed. 

Stibijko,  L.  J. — I  am  of  the  same  opinion.  In  this 
case  Eekewich,  J.,  in  the  first  place  decided  that  the 
codidl  as  it  stands  created  no  trust,  but  simply 
contained  absolute  gifts  in  favour  of  the  testator's 
son.  But  he  held  that  it  appeared  from  the  evidence 
that  the  testator  communicated  the  existence  of  this 
codidl  to  the  son  and  at  the  same  time  disdoeed  to 
him  his  wishes  with  reference  to  the  property,  and 
exacted  from  the  son  an  assurance  that  those 
wiihes  should  be  fulfilled.  Under  these  droumstances 
he  came  to  the  condudon  that  a  trust  had  been 
created  whidi  could  be  mf  oroed  as  against  the  son 
at  the  instance  of  t^e  Attomey-QeMral  as  repre- 
senting the  public     Now  what  were   the  wishes 


which  were  thus  communicated  to  the  sonf  In  ^ 
first  place  the  learned  judge  says  this :  '*  He  "— thst  ii, 
the  testator — ' '  certainly  did  intend  him  "—that  is*  tiis 
son — "  to  maintain  the  museum  and  groonds  sod  to 
allow  the  public  access  thereto,  and  the  son  certainly 
accepted  the  gift  of  both  with  the  aisarsnos  that 
this  should  be  done."  Then  he  adds  this :  "  When 
givinff  the  property  already  mentioned  to  the  aon 
for  the  purpose  of  maintaining  the  mmenm  and 
grounds  as  heretofore  the  testator  insisted  thst 
me  public  should  have  no  rights."  I  thiok 
that  the  condadons  of  fact  at  wfaibh  the 
learned  judge  arrived  as  stated  by  hioi  are 
justified  by  the  evidence.  The  learned  judge  then 
proceeded  to  consider  what  was  the  effect  of  the 
communication  of  the  wishes  as  found,  with  tlie 
result  which  I  have  stated.  He  came  to  the  conob- 
don  that  a  trust  had  been  created  whioh  oodd  be 
enfdroed.  Wi^  the  utmost  respect  I  am  mubleto 
agree  with  that  condndon  on  that  state  d  bdtiL 
It  seems  to  me  that  when  once  yon  airive  at 
the  condusion  that  the  puUio  were  to  have  no 
rights  it  is  imposdble  to  say  that  an  effeotsal 
trust  has  been  created,  and  lookiog  at  the  lib/k 
evidence,  which  I  shall  not  go  into,  I  think  tbt 
what  the  testator  really  meant  to  do  wsi  M 
which  in  the  Irish  case  of  M*Cormick  v.  Oroga^ 
Ix.  Bep.  1  Bq.  313,  the  Lord  Justice  d  Ajpeil 
stated  to  have  beoi  the  object  of  the  teitator 
whose  bequests  were  the  subject  of  considention  in 
that  case.  He  conddered  tiiere  that  the  poipoee 
was  to  set  up  after  the  decease  of  the  testator  ooi-a 
trustee  but  as  it  were  a  second  self,  whom,  while  he 
eommunioates  to  him  confidentially  his  ideaeaeto 
the  distribution  of  hie  property,  he  desires  to  mveit 
with  all  his  own  irrespondbiuty  in  carrying  thus 
into  effect.  The  truth  is  that  the  testator,  thongh  he 
had  with  tiie  utmost  liberality  afforded  admiwhw  to 
the  public  to  the  museum  and  grounds,  had  auiosi^ 
guarded  throughout  his  whole  life  against  thspoblic 
acquiring  any  rights  against  him.  It  appesri  fran 
the  evidence  that  he  was  equalty  anxioiis  thstso 
such  rights  should  be  acquired  by  the  puUio  sgiiid 
his  successor,  and  I  think  the  result  is  that  ne  wii 
satisfied  by  his  son  and  successor  undertskmg  an 
honourable  obligation  to  carry  on  the  mnsensi  md 
the  j|;rounds  wnich  had  been  thrown  open  to  tiie 
pubhc  during  the  testator's  lifetime  in  the  wm 
manner  and  to  the  same  extent,  and  no  further,  ae  the 
testator  himsdf  had  done.  I  agree,  therefore^  thit 
the  appeal  ought  to  be  allowed. 

Oozsits-Habdy,  L  J.— I  agree  and  I  have  nry 
little  to  add.  It  seems  to  me  that  the  teitator'e  wdi, 
as  expressed  by  him  to  his  son,  was  inoonsisteat  vitt 
the  true  idea  of  a  charity.  The  public  were  to  have 
no  rights.  It  may  be  that  he  deeired  to  usreate  tb^ 
which  not  being  in  the  view  of  the  law  charity  wodIb 
be  vdd  as  a  perpetuity.  But  I  cannot  see  tnat  the 
son  is  in  any  way  bound  to  do  more  than  to  sgree^ 
hold  the  property  upon  the  terms  verbally  eipiew 
to  him  by  the  testator,  and  these  terms  do  not  <raeti 
a  diaritaUe  trust. 

Appeal  ciUowtd, 

SoUdtors,  C.  R.  WooUey ;  The  SdicUor  to  tk 
Treamry;  Kennedy ^  Bughee,  d  Pon^onhy  ;  2Vitt««  ^ 
Pym. 
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From  K.  B.  Dir.  \ 

(GoIliiiB,  M.R,  and  Bomer  and  > 

Mathew,  L.JJ.)  j 


Jan.  15. 


St.  Jambs  and  St.  John,  Olebkbnwbll,  Ybstby 
V.  Bdmondson  &  Son.  (a.) 

Metropolia — Management  Acta — Street — "  Neio  street " — 
Sewering — Expenaee — New  buildings  on  one  side  of  old 
strtet — Sewer  put  in  on  new  side  —  Liability  of 
frontagers — Highway  forming  boundary  of  metropolis 
^Metropolis  Management  Amendment  Act,  1862  (25 
d:  26  Vict.  c.  102),  ss.  52,  53 

An  old  highway  which  formed  the  boundary  between 
the  parish  of  Homsey,  in  the  county  of  Middlesex,  and 
the  jparish  of  Clerkeawell,  in  the  County  of  London,  had 
buildings  erected  on  the  Hornsey  side  of  it  for  almost  its 
whole  length  before  1856,  when  the  Metropolis  Manage- 
ment Act,  1855,  came  into  operation.  On  the  Clerl^i- 
wdl  side  there  were  then  only  a  few  houses.  Recently  the 
Clerkenwell  side  also  had  been  covered  with  buildings  ^ 
and  in  1898  the  CUrhenweU  Vestry  laid  down  a  sewer 
under  their  part  of  the  highway  to  receive  the  drainage 
of  the  houses  on  their  side.  It  loas  found  as  a  fact  that 
^  roady  taken  cm  a  whole,  was  sufficiently  buiU  upon  to 
be  a  street  he/ore  the  Metropolis  Management  Act,  1855, 
came  into  operation. 

Held,  thcU,  for  the  purpose  of  determining  whether  tJ^ 
frontagers  on  the  Clerkenweil  side  of  the  road  were  liable 
under  seetiana  52  and  53  of  the  Metropolis  Management 
Ad,  1862,  to  contribute  to  the  expense  of  making  the 
sewer  as  for  the  drainage  of  a  **new  street,**  the  road 
must  be  treated  as  a  whole,  and  the  Clerkenwell  side  could 
not  be  treated  as  being  by  itself  a  new  street. 

Judgment  of  Lord  AlVeratone,  L.G.  J.,  and  Kennedy, 
J.  (49  W.  R.  171,  [1901]  1  K.  B.  264),  affirmed. 

Appeal  from  the  judgment  of  a  DiTisional  Oonrt 
(Lorn  Alyentone,  L.C.J.,  and  Kennedy,  J.),  on  a 
special  oaie  stated  by  jnstices  of  the  County  of 
London  sitting  at  Highgate :  49  W.  B.  171,  [1901] 
1K.B.264. 

The  appcdlants  were  the  Vestry  of  St.  James  and 
St  John,  Clerkenwell.  The  respondents  were  Messrs. 
Bdmondson  ft  Son. 

A  oomplaint  was  preferred  hj  the  ivppellants  under 
sections  62  and  53  of  the  Metropolis  Management 
Act,  1862,  against  the  respondents,  stating  that  the 
appellaats  during  the  yews  1897  and  1898,  in 
sooordanoe  with  the  provisions  of  the  Metropolis 
Management  Acts,  executed  certain  works— viz.,  the 
construction  of  a  sewer,  and  the  works  appertaining 
thereto,  in  a  new  street  known  as  Golney  Hatch-lane, 
for  or  in  respect  of  certain  premises  in  the  said  street 
of  which  the  respondents  were  the  owners,  and  that 
the^  appellants  had  thereby  incurred  expenses  of 
which  the  amounts  apportioned  in  respect  of  the 
respondents'  premises  were  £130  6s.  8d.  and  £7  2s.  lOd. 
reqwotiTely,  and  that  the  respondents  had  not  paid 
the  said  sums  nor  any  part  thereof. 

Colney  Hatch-lane  was  an  old  highway  forming 
the  boundary  between  a  detached  portion  of  the 
parish  of  St.  James  and  St.  John,  Clerkenwell,  in 
the  County  of  London,  and  the  pariah  and  urban 
district  of  Hornsey,  in  the  county  of  Middlesex. 
The  actual  boundary  was  nearly  in  the  centre  of  the 
lane,  but  the  greater  part  of  the  surface  was  within 
the  pariah  of  Clerkenwell. 

Before  the  year  1856,  when  the  first  of  the 
Metro|K>lis  Management  Acts  (18  &  19  Vict.  c.  120) 
came  into  aperatoon,  buildings  had  been  erected  on 
the  Hornsey  or  Middlesex  side  of  the  lane  along 
nearly  the  whole  of  its  length,  but  on  the  Clerkenww 

(a.)  Beported  by  F.  G.  BtJOKBB,  Bsq.,  Barrister- 

at-Law. 


or  London  side  of  the  lane  there  were  at  that  time 
only  about  seven  or  eight  buildings  at  various  points, 
the  entire  length  of  the  lane  was  2,993ft,  and  the 
character  and  extent  of  the  buildiogs  was  shown  on 
the  ordnance  map  published  in  1862.  Since  the  year 
1856,  and  more  particularly  within  the  last  few  years, 
the  remainder  of  the  Clerkenwell  or  London  side  had 
been  laid  out  for  building,  and  the  greater  part  of  the 
frontage  to  the  lane  was  now  covered  with  ouiidings. 

In  or  about  the  year  1887  the  Hornsey  Local  Board 
laid  a  sewer  on  their  side  of  the  lane  for  the  drainage 
of  the  houses  in  their  district  By  agreement  between 
that  board  and  the  appellants,  two  of  the  nouses  on 
the  Clerkenwell  side  were  drained  into  that  sewer 
until  the  new  seweri  the  cost  of  which  was  iu  dispute, 
was  constructed ;  and  by  agreement  between  the  same 
board  and  the  owners  of  two  other  houses  on  the 
Clerkenwell  side,  those  owners  connected  their  drains 
with  the  Hornsey  sewer. 

On  the  Clerkenwell  side  of  the  lane  there  was  no 
sewer  of  any  kind  save  a  surface-water  sewer,  which 
had  been  laid  for  the  drainage  of  the  road  itself, 
partly  by  the  owners  of  adjoining  land  and  partly  bv 
the  appellants,  and  for  a  short  distance  an  old  briok 
sewer  running  obliquely  across  the  lane  and  taking 
the  drainage  of  three  or  four  of  the  houses  on  that 
side. 

The  part  of  the  parish  of  Clerkenwell  which  com- 
prised the  eastern  side  of  Colney  Hatch-lane  was 
wholly  detached  from  the  rest  of  tue  parish,  and  was 
entirely  surrounded  by  the  county  of  Middlesex.  For 
this  reason  it  was  found  to  be  impracticable  to  provide 
an  outlet  into  the  metropolitan  main  drainage  system 
from  this  part  of  the  parish.  By  the  Metropolitan 
Board  of  Works  (Various  Powers]  Act,  1887,  s.  44, 
the  Metropolitan  Board  of  Works  (now  the  London 
County  Council)  were  enabled  by  agreement  with  the 
local  authorities  of  certain  adjoining  districts,  or  any 
of  them,  to  cause  any  sewer  or  sewers  constructed  or 
to  be  constructed  by  such  board  in  the  said  detached 
portion  of  Clerkenwell  to  communicate  with  the 
sewers  of  one  or  more  of  such  authorities,  and  an 
agreement  for  this  purpose  was  made  in  the  ^ar 
1896  by  the  London  CloTinty  Council  with  the  Fnem 
Bamet  Urban  District  Council,  and  an  outlet  for  the 
sewage  of  the  said  detached  part  ci  Clerkenwell  iuto  a 
sewer  of  the  London  County  Coimdl,  and  thence  into 
the  Friem  Bamet  sewers,  was  provided  in  pursuance 
of  the  said  agreement  in  the  year  1897.  As  soon  as 
such  outlet  was  provided,  the  appellants  laid  down 
under  their  part  of  Colney  Hatch-lane  the  sewer 
which  was  the  subject  of  this  case  for  the  drainage  of 
the  houses  and  buildings  which  then  were  or  miaht 
thereafter  be  erected  on  the  Clerkenwell  or  London 
side  of  the  lane,  and  such  sewer  was  completed  in 
the  year  1898. 

It  was  contended  on  behalf  of  the  appellants  that 
so  much  of  Colney  Hatch-lane  as  was  within  the 
parish  of  Clerkenwell  was  a  "  new  street "  within  the 
meaning  of  the  Metropolis  Management  Acts,  and 
that  it  had  become  a  new  street  by  reason  of  the 
erection  of  buildinss  fronting  it  as  above  mentioned; 
that  in  order  to  determine  whether  it  had  become  a 
new  street  no  regard  could  be  had  to  the  portion  of 
the  lane  in  the  parish  of  Hornsey  or  to  the  buildings 
on  the  Hornsey  side,  these  being  in  a  different  parish, 
district,  and  county,  and  subJMt  to  entirely  difBarent 
statutes. 

It  was  contended  on  behalf  of  the  respondents  that 
Colney  Hatch-lane,  taken  as  a  whole,  had  become  a 
street  in  the  ordinary  sense  of  the  term  by  reason  of 
the  buildings  erected  along  it  before  the  year  1856, 
and  was  an  old  street  when  the  Metropolis  Manage- 
ment Act,  1855,  came  into  operatian,  that  no  part  of 
such  street  could  become  anew  steeet  subsequently  by 
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reason  of  the  erection  of  aclditi<  nal  buildings  al  ng 
it,  and  that  the  portion  of  the  Lme  which  was  in 
Glerkf  nwell  could  not  be  dealt  with  by  itself  without 
regard  to  tbe  portion  which  was  in  Homsey,  or  to  the 
buildings  on  th«  Hom»ey  (ide,  for  the  purpose  of 
detcrminiog  whether  it  wa«  a  new  street  wiUiin  the 
meaning  of  the  Metropolis  Management  Act^. 

The  justices  found  ih<it  Oolney  Hatdi-lane,  taken 
as  a  whole,  was  sufficiency  built  npon  to  be  a  street 
bifore  the  Metropolis  Management  Act,  1855,  came 
into  operation,  and  they  were  of  opini<  n  thi»t  that 
portion  of  the  lane  which  was  in  Cierkenwell  oould 
not  be  dealt  with  by  itself  for  the  purpose  of  deter- 
mining whether  it  was  a  new  street,  and  for  those 
reasoDs  they  dismissed  the  summonses. 

On  the  hearing  of  the  special  case,  the  Divisional 
Court  upheld  the  decision  of  the  justices. 

The  appellants  appealed  to  the  Court  c  f  Appeal. 

Section  52  of  the  Metropolis  Management  Act, 
1852,  enacts  as  follows:  ''Where  any  sewer  shall, 
after  the  passing  of  this  Act,  bs  constructed  by  any 
vestry  or  district  board  in  or  for  the  drainage  of  any 
new  street,  or  of  any  house  or  houses  erected  since 
the  1st  day  of  January,  1856,  the  expense  of  con- 
f>traottng  such  sewer  and  the  works  appertaining 
thereto  .  .  .  shall  be  borne  and  defrayed  by  tbe 
owners  of  such  street  or  houses  and  of  the  land 
bounding  or  abutti'*g  on  such  street  respectiyely, 
and  the  said  expenses  shall  be  apportioned  by  the 
vestry  or  district  board  in  such  proportion  as  they 
may  deem  just." 

Macmorran,  K.C.  (C,  F,  Pritchard  wiih  him),  for 

the    appellants. — For   the    purpose   cf    considering 

whether  that  part  of  the  road  which  is  in  Cierkenwell 

is  a  new  street  within  the  meaning  of  the  Metropolis 

Management  Act,  that  p^rt  should  be  treated  by 

i  self  without  regard  to  tbe  other  part  of  the  road 

which  is  in  Homsey.      The  justices  were  wrong  in 

t^inkiog  that  tbe  road  must  k>e  treated  as  s  whole. 

By  section   112  of  the  Act  of   1862   "new  stre^it" 

includes  part  of  a  street :  see  Richards  v.  Kessick,  57 

L.  J.  M.  C.  48.    It  would  ba  absurd  to  construe  this 

Act  in  such  a  way  as  to  allow  the  fact  that  there 

h*ve  been  houses  oa  the  Hornsey  side  of  the  road 

for  many  years  to  affect  the  question  whether  the 

part  of  the  road  which  i^  in  Cierkenwell  is  a  new 

street.    On  this  question  depend  certain  rights  and 

liabilities  of  the  frontag**rs  on  tbe  one  hand,  and  of 

the  whole  body  of  ratepayers  of  Cierkenwell  on  the 

o^her.    Those  rights  and  liabUities  ought  not  t3  be 

affected  by  something  which  has  been  done  in  past 

years  entirely  outside  the  parish  of  Cierkenwell  by 

persons  who  wer«»  not  even  metropolitan  ratepayers. 

The  Cierkenwell  part  of  the  road,  taken  by  itself,  is  a 

new  street  by  reason  of  erection  of  houses  along  it 

since  1856 :  Pound  v    Plumstead  Board  of  Works^  20 

W.  R.  177,  L.  E  7  Q.  B.  183. 

He  referred  to  Property  Exchange  {Limited)  v. 
Wandsworth  Board  of  Works,  84  L.  T.  Eep.  689,  49 
W.  E.  Dig.  120,  and  White  v.  Fulham  Vestry,  74  L.  T. 
Eep.  425,  44  W.  E.  Dig.  108. 

Alexander  Olen,  for  the  respondents,  was  not  cslled 
upon  to  argue. 

Collins,  M.E. — In  my  opinion  this  appeal  ought 
to  be  dismissed.  The  question  tkrises  with  regard  to 
a  certain  old  highway  which  forms  the  boundary 
between  the  parishes  of  Hom«ey,  in  Middlesex,  and 
Cierkenwell,  m  London.  The  cu^tual  boundary  line 
runs  somewhere  near  the  middle  of  the  highway,  and 
is,  as  I  understand,  rather  necurer  to  tbe  Homsey  side 
of  the  road  than  to  the  Cierkenwell  side.  Tbe  Vestry 
cf  Cierkenwell,  as  the  authority  under  the  Metropolis 
Management  Acts,  are  desirous  of  treating  this  hdgh- 
way  as  a  new  street  in  order  that  they  may  exercise 


their  power  of  making  the  owners  of  houses  fronting 
or  abutting  on  it,  pay  the  expeuses  of  oonstmoting  a 
new  sewer  and  sewerage  works.  If  it  is  not  a  new 
street,  then  they  have  not  got  that  power.  Their 
contention  is  that  that  part  of  the  highway  which  is 
within  the  parish  of  Cierkenwell  maybe  deemed  to  be 
a  new  street  within  the  meaning  of  the  Metropolis 
Managemeut  Acts. 

The  justices  found  that  before  the  fir«t  MetropoUa 
Management  Act  came  into  operation  this  highway 
had  become  a  street  by  reason  of  tbe  houses  wbidi 
had  been  built  on  the  Homsey  side  of  it,  and  that  it 
was  therefore  not  a  new  street,  but  an  old  street.  It 
seems  to  me  that  that  is  a  question  of  fact.  The 
question  whether  a  particular  highway  has  beoome  a 
street,  and  when  it  became  a  street,  caitn^t  be  a 
que»tlon  of  law,  but  must  be  a  question  of  fee*. 
Neither  is  this  a  case  in  which  we  have  to  troable 
ourselves  as  to  thi  area  of  an  old  highway,  for  no 
additions  have  been  made  to  this  highway.  AU  that 
appears  is  that  long  before  the  sewer  in  question  was 
constructed  houses  were  built  on  the  Homsey  side  of 
the  road  in  such  numbers  that  the  highway  became  a 
street.  That  being  a  question  of  fact,  I  think  that 
the  matter  is  concluded. 

It  stems  to  me  that  the  argument  of  the  appellants 
rests  on  a  oonfnslon  between  the  physical  fact  of  a 
particular  highway  being  a  street  and  the  rights  and 
liabilities  of  persons  arising  from  the  fact  of  its  being 
a  street.  It  introduces  into  the  question  of  whether  a 
highway  is  a  street  the  question  of  what  were  the 
rights  of  the  various  owners  of  houses  abutting  oa 
the  highway  with  respect  to  the  highway.  The 
justices  found  that  this  highway  was  a  street,  within 
whos- soever  jurisdiction  it  was,  and  the  Divisional 
Court  affirmed  their  decision.  In  my  opinion  the 
judgment  of  the  Divisional  Court  was  right,  and  the 
appeal  must  be  dismissed. 

EoMBB,  L.  J. — I  am  of  the  same  opinion.  I  think 
there  is  great  force  in  the  observation  of  Kennedy,  J., 
that,  in  the  absence  of  authority,  to  create  one  naore 
artificiality  in  tiie  understanding  of  the  exproaaiosis 
<* street"  and  <*new  street**  is  certainly  not  to  be 
desired.  In  my  opinion  Colne y  Hatch-lane  wsm  and 
is  one  street,  and  that  an  old  street,  and  it  ought 
not  to  be  treated  as  two  streets,  an  old  and  a  new 
street 

Mathbw,  L.J.,  concurred. 

Appeal  dismissed* 

Solicitors    for   the  appeUants,    BcuUon^    Sans,    ^ 

Sandeman, 

Solicitors  for  the  respondents,  Tatham  &  Etardy. 


mi9lf)  ^wti  Of  3wtiu. 

Chan.  Div.       ]  jf^i^  j^ 

Swinfen  Bady,  J. ) 

In  re  Fbknblky's  Estate,  (a.) 

Will—Remoteness^Restraini    on   aniidpaiion  —  Separ- 
ability of  class, 

A  restraint  on  anticipation  imposed  hy  mil  on  a  doJS 
of  females  is  valid  as  regards  members  of  the  c14msm  horn 
in  the  testator's  lifetime,  thottgh  void  for  remoienen  ei 
regards  those  born  afterwards, 

Herb-rt  v.  Webster,  15  Ch,  D.  610,  28  FT.  J2.  Di>, 
197,  followed 

(a.)  Eeported  by  H.  L.  Obmiston,  Esq., 

at-Law. 


Vol.  L. 
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In  be  Fernbley'8  Estate.— Sealby  v.  Tandy. 


High  CoimT. 


Petition. 

By  his  wai,   dated  the  8th  of  February,  1834,  a 

testator  gave    bis  real  and    personal  estate  to  his 

tnut-ei  upon  tnist  for  sale  and  conversioa,  and  as  to 

oDe-Zonr  h  share  of  the  proceeds  thereof  npm  trust 

(subject  to  the  payment  of  £1,000  to  his  dauRhter 

Betsy)    to     invest     and    stand    possessed    of    the 

same  upon  certain  trusts  as  to  the  income  thereof 

daring  the  life  of  his  said  daughter  Betsy,  and  after 

her  death  upon  trust  for  all  her  children  who  should 

attorn  twenty-one  years  or  b?  married  in  equal  shares, 

sod  as  to  one  other  share  of  the  proceeds   thereof 

upon  trust  (subject  to  the  payment  of  £1,000  to  hU 

daughter  Esther)  to  lay  out  the  same  in  like  manner 

and  stand  possessed  thereof  upon  the  like  trusts  and 

with  the  like  powers,  restrictions,  and  declarations  in 

sll  retped«,  and  particularly  asainst  anticipation,  for 

the  benefit  of  his  daughter  E4her  and  her  cbi'dren  as 

were  thereinbefore   given,  expressed,    and  declared 

ooncermog  the  fourth  ahtre  f-^r  the  benefit  of  his 

daughter  Betsy  and  her  children. 

The  will  contained  a  deolar.tion  that  the  disposi- 
tions therein  made  for  his  daughters  and  their  children 
and  also  for  any  persons  bting  females  should  be  for 
thf ir  respective  own  sole  and  separate  use  and  benefit, 
notwjthstobding  any  coverture,  to  the  end  that  the 
8am<»  might  be  for  their  respective  separate  use,  main- 
teuanoe,  and  support,  and  not  be  paid  to  them  by 
antioipation.  ' 

iJ^^  J*8^tor  died  on  the  3d  of  March.  1850.  On 
the  19th  of  March,  1844,  his  daughter  Esther  married  ; 
there  was  issue  of  the  marriage  seven  children,  of 
whom  the  petitioner  (a  daughter)  was  one;  some  of 
the  children  (indudii  g  the  petitioner)  were  bom 
before  the  testator's  death,  and  some  afterwards. 

Oo  the  lODh  of  April,  1874,  the  petitioner  married, 
•nd  on  the  21st  of  February,  1885  (during  her  cover- 
ture), she  mortgaged  h«»r  reversionary  one-seventh 

psrt  of  one- fourth  share  in  the  estate  of  the  testator 
On  the  17th  of  September,  1900,  this  one-fourth 

snare  became  divisible. 

On  the  31»t  of  July,  1901,  the  then  sole  trustee 
A^*^n^®  testator's  will  in  pursuance  of  the  Trustee 

Act,  1893,  havmg  notice  of  the  conflicting  claims  of 

the  petitioner  and  of  the  legal  personal  representative 

erf  the  mortg^agee,  paid  certain  moneys  representmc 

the  share  of  the  petitioner  into  court. 
The  petitioner    accordingly  presented  a  petition 

praymg  that  these  moneys  might  be  paid  out  to  her. 


SwiNFBKr  Eady.  J.— I  am  bound  by  the  deci^on 
of  Hall,  V.C  ,  in  Herb  rt  v.  Weh$ter,  which,  I  think, 
embodies  the  sounder  view,  and  I,  therefore,  hold  that 
the  petitioner  was  restrained  from  auticip«tion  during 
coverture 

Solicitorj,  Orford  <k  Sons  ;  Busk,  Mellor,  &  Norris, 
f  r  Slater,  Heelis,  Williamson,  Colley,  da  Tulloch. 


Nov.  7,  8. 


E.  B.  Div. 

(L-^rd  A^lverstone,  L.C.J.,  and 

Darling  and  Channell,  JJ.) 

Sbaley  v.  Tajstdy.  (a.) 

Licensing  law — Public-house — Right  to  refuse  entry — 
Licensing  Act,  1872,  s.  18. 

The  occupier  of  licensed  premises  {other  than  an  inn) 
may  request  any  customer  to  leave  the  premises,  even 
though  he  be  not  drunk,  quarrelsome^  violent,  or  dis- 
orderly. 


A.  Grant,  for  the  petitioner.-^The  mortgage  was 
void  because  the  restraint  on   anticipation  imposed 
on  such  of  the  females  as  were  bom  in  the  testator's 
lifetime  is  not  obnoxious  to  the  rule  against  per- 
petuities:   fferbeH  v.    Webster,   15    Oh.  D.   610,   28 
W.  B.  Dig.  197,  which  overrides  all  earlier  cases  to 
the  contrary.      In  that  case  HaU,  V.C,  refused  to 
foUow  his  pn^vious  decision  in  In  re  MichaeVs  Trusts, 
46  L,  J    Ch.  651,  25  W.  B.  Dig.  318.    In  all  oases 
where  the  restraint  can  attach  it  ought  to  attach  • 
whether  it  can  attach  or  not  depends  in  this  case  on 
whether  the  female  was   bom  b  f ore  or  after  the 
testator's  de*th:   Wilson  v.  Wilson,  7  W.  B.  26    28 
L.  J.  Ch.  95 ;  In  re  Russell,  44  W.  B.  100,  [1895]  2  Oh. 
698.     In  In  re  Ridley,  27  W.  B.  527,  11  Oh,  D.  645, 
Jessel,  1£B.,  to  whom  Wilson  v.  Wilson  was  not  cited, 
felt  himselt  bound  by  earlier  decisions  to  decide  the 
contrary. 

R.  J.  Parker,  for  the  legal  personal  representative 
of  the  mortgagee,  cited  in  addition  Armiiage  v.  Coates, 

?55**Ir   ^'  ^^^  ^^P^  ^'  troche,  29  W.  B.  438, 
17  Oh.  D.  368. 

^  W.  H.  Cozens-Hardy,  for  the  tmstee,  took  no  part 
m  the  argoment. 


Oase  stated  by  a  magistrate  dismissing  a  charge  of 
assiult  against  the  respoodent. 

The  appellant  was  the  occupier  and  licensee  of  a 
public-house  which  wa4  liceosed  for  the  sale  of 
intoxicating  liquors,  but  was  not  an  inn. 

On  the  25th  of  February,  1901,  the  respondent 
entered  the  appellant's  premises,  from  which  he  had 
several  times  previously  been  ejected  and  hai  been 
forbidden  the  house.  The  appellant  ejected  the 
respondent  and  received  a  severe  kick  in  so  doing. 

The  magistrate  was  of  opioiou  that  the  respondent 
had  not  been  guilty  of  any  violent  or  disorderly 
conduct   and  that  the  kick  given  by   him  to  the 
appellant  was  given  in  the  course  of  resisting  ejec- 
tion, and  that   the  appeUant  sought  to  eject  the 
respondent  on  account  of  his  disorderly  conduct  on 
former  occasions.    On  these  findings  the  magistrate 
dismissed  the  summons    on   the   ground   that   the 
appellant's  right  to  eject  the  respondent  was  limited 
by  section  18  of  the  Licensmg  Act  of  1872.  and  that 
on  the  authority  of  Dallimore  v.  Sutton,  62  J.  P.  423, 
46  W.  B  Dig.  93,  the  appellant  could  not  eject  the 
respondent   unless   he  had  been  violent,,  drunken, 
quarrelsome,  or  disorderly.     The  question  for  the 
decision  of  the  court  was  whether  the  magistrate  was 
right  in  so  holding,  or  whether  tiie  appellant  could 
at  any  time  require  the  respondent  to  leave  his  premises 
even   though    he  had   not  been   drunken,  violent, 
quarrelsome,  or  disorderly,  and  eject  him  if  he  refused. 

Danckwerts,  K,C,  {Bruce  Williamson,  with  him),  for 
the  appellant. — The  magistrate  was  wrong  in  holding 
that  Dallimore  v.  Sutton  decided  on  this  point.  That 
case  only  decides  that  a  man  must  come  within  the 
category  of  persons  named  in  section  18  in  order  to 
be  convicted  of  refusing  to  leave  licensed  premises. 
There  is  no  obligation  on  the  part  of  a  licence-holder 
to  supply  anyone,  and  the  respondent  had  no  right  to 
ba  there.  The  right  of  entry  is  limited  to  a  traveller 
at  an  inn,  and  this  was  not  an  inn  nor  was  the 
respondent  a  traveller. 

He  cited  Reg,  v.  Armagh  Justices,  [1897]  2  Ir.  B.  67 ; 
Lamond  v.  Richard,  45  W.  Jft.  289,  [1897]  1  Q  B,  541 ; 
Reg,  V.  Rymer,  25  W.  B.  416,  2  Q.  B.  D.  136. 

The  respondent  did  not  appear. 

Cur.  adv,  vult. 

Nov.  8  —Lord  Alyebstonb,  L.C.J.— This  is  a 
case  stated  by  tbe  magistrate  who  had  dism'ssed  the 

(a.)  Beported  by  0.  G.  Wilbbaham,  Esq.,  Barrister* 

at-Law. 
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High  Coubt. 


SxALBY  V.  Tahdt.— Bbx  V.  Abohbishop  of  Cantbbbubt. 


HlQH  OOUIT. 


.Bommonfl  for  anatilt  beoauie  he  ooosidered  that  the 
prooeedings  out  of  which  the  assault  arose  were 
oooasioned  by  the  appellant  (who  is  the  oooapier  and 
Uoenseeof  a  public-house)  requesting  the  respondent 
to  leave  the  premises  and  on  his  refusal  attempting  to 
forcibly  eject  him ;  and  that  therefore  whatever  fol- 
lowed he  could  not  entertain  the  prooeedings  for 
assault. 

The  learned  magistrate  seems  to  have  thought  that 
the  rights  of  a  publican  to  request  a  person  to  leave 
his  premises  depended  on  section  18  of  the  licensing 
Act,  187 2,  and  that  unless  the  person  was  drunk,  violent, 
quarrelsome,  or  disorderly  at  that  time  he  could  not 
make  such  a  request.  We  think  he  has  overlooked 
two  elements  in  this  case.  Firstly,  that  the 
house  of  the  appellant  was  not  an  inn;  and,  secondly, 
that  the  penon  who  was  turned  out  or  attempted  to 
be  turned  out  was  not  a  traveller.  These  distinctioos 
have  been  dted  in  many  cases,  in  Reg.  v.  Armagh 
JuBticea  and  also  in  Reg.  v.  Rymer  and  otiier  oases 
which  have  been  cited  to  us.  In  our  opinion  the  dis- 
tinctions are  well  founded,  and  the  occupier  of  a 
public-house  has  a  ri^ht  to  request  a  person  to  leave 
whom  he  does  not  wish  to  remain  on  the  premises. 
In  our  opinion  the  licensee  of  or  occupier  of  lioensed 
premiaes  has  a  right  to  request  a  person  to  leave, 
except  in  the  case  of  a  traveller  at  an  inn.  The  case 
must  go  back  to  the  magistrate  in  order,  if  necessary, 
that  the  question  of  assault  may  be  tried.  The  objec- 
tion which  the  magistrate  took  was  not  well  founded, 
and  the  appeal  must  be  allowed. 

Dabldtg,  J. — I  am  of  the  same  opinion.  It  seems 
to  me  that  there  is,  and  always  has  been,  a  very 
great  diflPerence  between  the  old  kind  of  inn  and  the 
modern  pnbUc-house.  In  a  pis  we  in  the  judgment 
of  Holmes,  J.,  in  Reg,  v.  Armagh  JmiioeSt  it  is  said  that 
the  Englidi  inn  was  coeval  with  Bnglish  literature. 
I  have  no  doubt  that  the  learned  judge  was  thinking 
of  the  inn  as  described  in  Ohaucer,  and  perhaps  as 
described  by  Dr.  Johnson.  I  could  not  help 
recalling,  as  I  heard  that,  the  passage  in  which  Dr. 
Johnson  said  one  of  the  characteristics  of  an  ion  was 
that  you  were  made  welcome,  and  that  the  more  noise 
you  made,  the  more  trouble  you  gave,  the  more 
welcome  you  were.  Havinff  made  £is  statement  he 
prooeededy  as  Boswell  said,  to  repeat  with  great 
emotion  a  well-known  verse. 

This  particular  person  cUd  not  make  himself  welcome. 
He  was  a  person  who  belonged  to  a  disorderly  gang, 
who  would  not  be  a  good  customer  as  the  publican 
well  knew,  and  the  latter  therefore  acted   on   his 
undoubted  right  in  saying,  **  I  am  quite  ready  to  serve 
some  customers,  even  ncnsy  customers,  and  I  serve 
them,  but  you  are  the  kind  of  customer  who  not  only 
makes  a  noise  but  will  do  me  no  good,  and  I  will  not 
serve  you ;  I  have  the  choice  like  other  shopkeepers  and 
I  shall  not  serve  you  '*  It  leems  to  me  in  acting  so  the 
appellant  was  actiog  for  the  public  advantage  because 
the  other  customers  might  very  well  have  complained 
if  he  were  to  allow  a  person  who  to  his  Imowledg^ 
was  a  member  of  a  disorderly  gang  to  frequent  his 
premises.    If  he  allowed  one  he  must  aJl  of  the  gang, 
and  by  allowing  such  a  gang  to  frequent  the  house 
he  would  undoubtedly  endauser  his  bcenoe.   I  think, 
therefore,  that  he  was  not  only  acting  well  within  his 
rights  when  he  told  the  respondent   to   leave  his 
premises,  and  the  respondent  ought  at  once  to  have 
done  so. 

Chaivnbll,  J.,  concurred. 

C(ue  remitted. 

SoUdtors  for  appellant,  MaiUandf  Peckhamt  A  Co. 


} 


K.  B.  Div. 
(Lord  Alverstone,  L.O.J.,  and  \      Feb.  3, 4, 5, 10. 
Wright  and  Bidley,  JJ.) 

Bex  v.  AboA^ishop  of  Oaittebbtibt. 
In  re  Gobe. 
Ex  parte  Cobham  Aim  Qabbstt.  (a.) 

Eccleeiastioal  Zato— Mandamus— (7on/iniia<tono/ &»%- 
elect  by  Archbishop  or  Vicar-Oenrnd—Ohjedim  oi 
to  doctrine— 26  Hen.  8,  c.  20. 

There  is  no  jurisdiction  in  the  Archbishop  of  CoMUr- 
bury  or  his  Vicar-Oenend  to  entertain,  upon  th»  m- 
firmation  of  the  election  of  a  bishoo^lectt  objtdim 
raised  to  such  confirmation  alleging  eccUeiaUiad  ofma 
—-the  contravention  of  the  articles  of  rdigion  bi/  tk 
publioaiion  of  false  doctrine,  want  of  prudence  and  <to- 
cretiony  and  unfitness  to  fUl  the  ojpct  of  a  bishop. 

Semble,  that  a  mandamus  will  not  lie  to  the  Ink- 
bishop  to  compel  him  to  inform  hie  mind  as  to  iheftMU 
of  the  bishop'ded  before  he  proceeds  to  cmfiimaim. 

In  this  case  cauie  was  shown  against  two  mlei  sw 
for  a  momdamuB  directed  to  the  Ardhhishop  of  Osnte- 
bury  and  Mr.  C.  A.  Grippe,  KG.,  the  Yiosr-QcDnl, 
commanding  them  or  one  of  them,  at  a  court  to  be 
therefor  duly  holdea  in  the  matter  of  the  conflmntiM 
of  the  election  of  the  Bev.  Ganon  Gkxre,  D.Dm  to  flie 
bishopric  of  Worcester,  to  permit  and  admit  to  sppen 
in  due  form  of  law  Alexander  William  Oobbamisd 
Bdward  Henry  Oarbett,  to  oppose  the  oonflnitstion  d 
the  said  election ;  and  to  hear  and  detarmine  i^os 
'such  opposition,  and  upon  the  articles,  msttn,  nd 
proofs  thereof.  __j 

The  facts  of  the  case  and  the  arguments  of  ooma 
luffioiently  appear  in  the  judgments  of  the  conri 

Sir  R.  FirOay,  A.G,,  Sir  E.  Garmm,  B.Q.,  I>»Wt«, 
K.C.,  and  Sutton,  for  the  Grown. 

Sir  E.  Clarke,  K.C.,  and  E.   W.  Han»dl,iai^ 
Archbishop  of  Ganterbory  and  the  Yioar-GeDsnl. 

J  G.  TcUbot  and  Rayner  Goddard,  to  the  UAop- 
eltrct. 

Haldane,  K.C.,  BramweU  Davis,  K.C.,  and  IF**- 
heady  for  Gobham* 

Danckioertn,  K.C.,  and  Mortm  Smith,  i<x  OsriNtt 

Cur.  adv.  wA 

Feb.  10.  —  Lord  ALYBBSToarB,  L.aJ.,  rasd  tti 
following  written  judgment:  These  were  two  ry 
in  the  same  terms  moved  on  behalf  of  two  gemb- 
men  of  the  names  of  Gobham  and  Girbett  eum 
on  his  Grace  the  Archbishop  of  Gantrrhnry  w 
Charles  Alfred  Grippi,  Esq.,  "Vicar-General,  "to *ot 
cause  why  a  writ  of  mandamua  should  not  M 
directed  to  them  commanding  them»  or  one  ol  tbvB, 
at  a  court  to  be  therefor  duly  holden  in  the  osose  or 
buaineBs  or  matter  of  the  oonfirmation  of  the  elsow 
of  the  Bev.  Charles  Gore,  D.D.,  to  the  lUbcMd 
Woroes  cer ,  to  permit  and  admit  to  appear  in  due  btb 
of  Uw  the  said  Alex.  WilUam  Gobham,  chsinMa« 
the  Church  Association,  to  <n»pose  the  said  ooomB|^ 
tion  of  the  said  election  of  the  said  Be?.  Cwi|| 
Gore,  D.D.,  and  to  hear  and  determine  upon  w 
cpposition,  and  upon  the  articles,  matters,  andpioott 
thereof.'*  Cause  was  shewn  against  these  ijjj* 
behalf  of  the  Grown  and  on  behalf  of  the  '^'^^^ 
and  Yicar-General.  It  appeared  from  the  siBdifii 
that  the  Bev.  Ganon  Gore  having  been  duly  ^ 
inated  in  letters  missive  from  his  ICajesfy  tiis  Ml 
was  elected  Bishop  of  Woioeeter  by  li»  ^^ 
and    Chapter    of    Worcester   acting    under  tof^ 

(a.)  Beported  by  B.  G.  Stillwxll,  Esq., 

at-Law. 
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Bxx  V.  Archbishop  of  Gantsbbttbt. 


High  Cottbt. 


•nd  was  then  presented  for  confirmAtion  to 
the  Archbishop.    On  the  16th  of  January  the  Aroh- 
bJdiop  of  Oanterhiu7  had  issued  a  citation  snbstan- 
tiallr  in  the  form  wbidh  has  for  many  years  been 
saed  on  moh  oooasians»  but  to  which  was  added  the 
foDowiog  note  or  addition :  **  Persons  daiming  to  be 
hesrd  SI  objectors  most  deliver  notice  of  tbeir  objeo- 
tiooi  in  writing  at  the  office  of  the  ProTinoial  Registry, 
No.  8,  Greed-huie,  Lndgate-hill,  before  4  ^.m.  on 
Toeida^,  the  21st  of  January  inst.   No  objeotu>n  will 
beooondered  nnless  such  wxitteo  statement  has  been 
deliTsred.    The  Yicar-Qeneral  will  sit  in  chambers  at 
oonunittee  room  No.  2  at  the  said  Ohnroh  Honse,  at  10 
s.m.  on  Wednesday,  the  22nd  iost.,  to  consider  any 
objeetions  which  may  have  been  delivered,  and  no 
objector  who  does  not  appear  in  chambers  and  estab- 
lish his  right  to  appear  and  be  heard  can  appear  or  be 
hsaid  during   the   business   of  confirmation."     In 
soooidsnoe  with  the  direction  contained  in  snob  note 
oertun  penoos  acting  in  the  same  interest  as  Mr. 
Oobham  appeared  in  chambers  and  handed  in  to  the 
Yioar-Oeneral  printed  objections,  which  were  verified 
by  affidavit*  and  Mr.  Qarbett  and  certain  oUier  gentle- 
men handed  in  certain  other  objections  in  writing, 
to  which  it  is  not  necessary  to  refer  in  detail.     It  is 
sniBaisnt  to  say  that  the  objeotion  handed  in  on  behalf 
of  Mr.  Garbett  alleged  that  the  Bev.  Canon  Gore,  the 
bishop-eleety  hadoommitted  ecclesiastical  offences,  and 
had  published  false  doctrine,  and  had  thereby  con- 
travened the  articles  of  religion,  and  that  he  was  by 
reason  of  such   pubUcations   unfit   to  be  entrusted 
with  the   oare  and  superintendence   of   a  diocese. 
The  other  set  of  objections  alleged,  among  other 
things^  thai  Ganon  uore  was   not  a  prudent  and 
disorset  mao»  and  not  at  all  a  fit  and  proper  person  to 
fill  the  office  of  bishop,  by  reason  of  certain  passages 
in  his  puhliahed  works,  and,  further,  that  he  had  been 
a  member  of  certain  sodstiss  mentioned  in  the  objec- 
tionsi    The  learned  Yioar-Qeneral,  after  considering 
thenatore  of  tiie  objections,  declined  to  bear  any  of 
the  objectors  in  support  of  them,  and  after  taking 
the  names  of  the  objectors,  gave  his  decision  that  th<^ 
were  not  objections  whidi  he  could  entertain,    ae 
gsve  reasons  for  arriving  at  that  decision,  set  out  in 
m  shorthand  notes  verified  by  affidavit  and  read 
before  us* 

The  question  raised  is,  no  doubt,  one  of  ertreme 
importaiioe.    We  have  been  greatly  assisted  by  the 
aEgumeots  of  the  loMned  counsel  who  have  appeared 
beiore  us  on  both  sides,  and  also  by  the  full  report  of 
the  argumesits  which  took  place  in  the  case  of  The 
Queen  v.  The  Arehbiehop  of  Canterbury,  reported  in  11 
Q.  B.  483,  and  also  by  Mr.  Jebb.  Without  that  assist- 
anoe  it  wooldhave  been  imposrible  for  me  to  prepare 
my  judgment  within  so  shmt  a  time  after  the  argu- 
ment ;  out  I  have  endeavoured  to  prepare  the  reasons 
lor  the  judgment  which  I  am  about  to  give  as  quickly 
as  possible,  because  we  are  aware  ^t  it  is  very 
important  in  the  interests  of  the  diocese  that  there 
should  be  no  delay  in  dealing  with  the  matter.'   Ooe 
main   ground   of  the    contention   of   the   learned 
counsel  in  support  of  the  rule  was  that  the  Yicar- 
Oeneral  was  sittmg  as  a  court  to  which  opposers  had 
been  summoned  by  vktne  of  the  citation  of  the  16th 
d  January,  and  that  they  were  entitled  in  accordance 
with  liie  terms  of  the  citation  to  state  any  ground  of 
oppositkmto  theeleotion  or  confirmation  of  Oanon 
GKne»  and  therefore  to  raise  by  way  of  opposition  the 
charges    of   ecclesiastioal   offences    ana    the   other 
objections    zefened  to  in   the  notices.     The   case 
was  in  the  first  instance  launched  when  the  rule 
WIS  movedt  tm  a  claim  for  a  mandamua  to  compel 
a   court    of    limited    jurisdiction   to   exercise   the 
jurisdiotioii  which  it  was  bound  to  exercise  at  the 
mstanee  of  the  parties  who  deniande4  its  exwoise. 


I  am  of  opinion  that  the  mles  could  only  be  made 
absolute  if  that  position  can    be  maiotained,  and 
that  unless  it  is  made  out,  no  mandamaa  ought  to 
itsue.    It  was  on  this  basis  that  the  case  was  con- 
sidered by  the  judges  of  the  Qaeen's  Bench  in  The 
Queen  v.  TJte  ArchbisJiop  of  Canterbury :  see  the  judg- 
ment of  Oderidge,  J  ,  at  p.  577,  and  the  judgment  of 
Patteson,  J.,  at  p.  633  of  the  report  in  11  Q.  B.,  and 
the  authorities  upon  the  point  which  are  collected  in 
Tapping    on     Mandamus,    pp.    230    et    $eq.    This 
point  will  be  found  of  considerable  importance  in  view 
of  an  alternative  contention  urged  on  behalf  of  Mr. 
Cobham  by  Mr.  Haldane,  to  mioh  I  will  refer  later, 
to  the  effect  tbat  the  court  ought  also  to  grant  a 
mandamua  to  compel  the  Archbishop  of  Canterbury  to 
consider  these  particnlar  objections  in  order  to  inform 
his  mind  as  to  whether  or  not  Ganon  Gore  was  a  fit 
person  to  bs  confirmed  and  consecrated  as  a  bishop. 
Dealing  with  the  g^und  first  mentioned— the  daim 
thus  set  up  is  a  dalm  that  any  member  of  the  public, 
or  at  least  any  inhabitant  of  the  diocese  interested, 
who  desires  to  oppose  the  oonfirmation  and  consecra- 
tion of  any  person  who  hat  been  elected  a  bidiop  may 
am>earin  answer  to  the  citation  of  the  Arohbiahop  and 
cau  moa  the  Yicar-General  or  the  Archbishop  to  hear 
and  decide  alleged  charges  of  heresy,  false  doctrine, 
or  other  alleged  ecclesiastical  offences,  or,  secondly, 
to  in<^uire  into  and  give  judgment   upon   general 
objections  to  the  fitness  for  the  episcopal  office  of  the 
person  nominated  by  the  Crown,  duly  elected  by  the 
dean  and  chapter,  and  presented  to  the  Ardibishop 
for  confirmation.    It  was  not  disputed  by  the  learned 
couDsel  who  supported  the  mles  that,  in  order  to 
make  good  this  nnt  contention,  we  must  hold  that 
the  act  of  confirmation  done  by  the  Archbishop  or 
the  Yicar-General   was  the  act  of  a  court  baring 
jurisdiction  to  hear  and  determine  such  questions  at 
the  instance  of  the  persons  raising  them. 

The  question  primarily  depends  upon  the  troe  con- 
struction to  be  put  upon  the  Act  25  Hfu.  8,  c.  20. 
Briefiy  summarised  that  Act  by  section  4  enables  tiie 
king  on  every  voidance  of  an  arohlnshopric  or  bishopric 
to  grant  to  we  dean  and  chapter  a  licence  to  proved 
to  the  election  of  a  person  named  in  a  letter  missive 
sent  by  the  king,  and  prorides  that  the  dean  and 
chapter  shall  elect  and  choose  the  person  so  named. 
By  section  6  it  prorides  that,  if  the  dean  and  dhaptor 
elect  and  choose  such  person,  then  their  election  shall 
stand  good  and  effectual  to  all  intents;  and  further, 
that  the  king  may  by  letters  patent  under  the  great 
seal  signify  the  election  to  the  Arohbiahop  and  require 
and  command  him  to  confirm  the  election  ana  to 
invest  and  consecrate  the  jperson  so  elected.    Section 
4  contains  a  further  provision  that,  if  the  dean  and 
chapter  defer  or  delay  the  election  for  more  than 
twelve  days,  the  king  may  by  letters  patent  nomioato 
and  present  to  the  said  office  such  person  as  he  thinks 
able  and  convenient.     The  7th  section  prorides  that 
the  failure  of   the  dean    and    chapter  to  elect  in 
accordance  with  the  king's  licence  and  letters  misnve 
or  the  refusal  of  the  Archbishop  to  confirm,  invest, 
and  consecrate  such  person  within  twenty  days  after 
the  king's  letters  patent  have  come  to  his  hands  shall 
involve  the  one  or  the  other  in  the  dansers  and 
penalties  of  the  Stetute  of  Prcemunire,    Upon  the 
construction  of  this  stetute,  speaking  for  myself,  I 
can  add  little  if  anything  to  the  judgment  of  Erie,  J., 
in  which  I  entirely  concur.    There  is  in  the  stetute 
no  mention  of  any  examination  or  inquiry  by  the 
Archbishop ;  but  he  is  directed  to  confirm  the  election 
within  a  period  of  twenty  days,  nor  does  the  stetute 
on  the  face  of  it  in  terms  contemplate  or  directly  or 
indirectly  sugsest  that  the  Ardibuhop  can  in  any  way 
question  the  fitness  of  the  person  nominated  by  the 
Orown  unless  such  power  is  mvolved  in  the  use  of  the 
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urord  "(x>Bfirm.**  If  the  AriDhbiBhop  bad  such  a 
general  right  th.e  position  of  the  Crown  wotild  be 
extraordioary  and,  as  was  poinded  dot  by  tne  Attbrney- 
General  in  reply)  far  worsb  than  the  patton  6i  an 
ordinary  living  in  rf  Ution  to  his  pa<ronag^.  Without 
now  eoUrging  upon  a  mattf  r  from  seme  aspects  of 
Oomiderttble  impcrtaEce,  I  may  point  Out  that 
bishoprics  have  always  had  largely  the  character  of 
donatives ;  and,  if  the  Archbishop  pos6eB««  d  the  right 
to  veto  the  nominees  ot  the  Crown,  1  koow  of  no 
iegel  prooeediog  by  which  the  liiog  can  enforce  his 
rights  as  patron.  We  have  nothing  to  do  on  this 
application  with  any  question  of  refusal  or  unwilling- 
ness on  the  part  of  an  Archbishop  executing  his  high 
office  to  cotifirm  or  couseorate )  tne  Archbishop  would 
do  BO  up  n  his  own  tesponftibility,  and  would  iocur 
the  risk  of  praemunire  contemplated  by  the  statute 
Ko  <|ue6Uon  was,  or  could  be,  raised  before  us  upon 
the  aripument  of  these  rules  as  to  the  consetinences  of 
such  sn  act.  I  mention  this  becau^^  both  in  the 
argument  of  Bt'8h<^)  HafUpdeti^a  case  (Jtbb)  and  en  the 
argument  before  us  what  appear  to  me  to  be  extrava- 
gant suggestions  were  made  that  the  Archbishop 
might  be  compelled  to  confirm  %?  b'shop  a  man  who 
Wm  not  a  priest  in  holy  orders,  a  perse n  under  the  age 
of  thirty,  »  Jew  or  Turk,  a  pronouoped  infidel,  or  one 
having  some  other  obvious  disqualificatien,  and  thete 
IB  a  »troDg  passage  in  the  judgment  of  Coleridge,  J. 
(11  0.  B.,  at  p.  ^4,  Jebb,  p.  465)  to  the  same 
effieot.  We  are  not  deftliog  with  any  such  case,  and, 
in  my  opinion,  these  considerations  do  not  assist  us. 
We  nave  only  to  read  the  history  of  the  last  150 
Spears  of  our  own  time's  to  know  that  the  choice  of 
persons  to  fill  the  high  office  tf  a  bishop  is  a  matter 
of  most  anxious  consideration  by  the  Crown,  and 
that  advice  is  given  by  those  who  are  most  competent 
to  guide  in  the  selection  of  fit  pf  rsons. 

We  have  in  this  case  to  deal  with  the  claim  of  those 
on  behalf  of  whom  these  rules  were  moved,  to  appear 
ni»on  ^is  dtation  before  the  Archbishop  or  his  Yicsr- 
General  and  to  demand  a  judicial  decision  upon  the 
objections  which  they  have  raised.  I  have  not 
omitted  to  notice  the  limit  of  twenty  days  fixed  by 
section  7.  I  am  rather  inclined  to  agree  wit^  the 
argument  presented  by  Mr.  Danckwerts  and  other 
le«med  oounsel  that  this  limit  should  not  be  oon- 
sidered  absolutely  binding  if  an  objection  was  lawfully 
raised  which  would  lead  the  Archbishop  to  refuse 
or  postpone  confirmation.  But,  upon  the  other  hand, 
a  ^  set  limit  of  days  does  seem  wholly  inconsistent 
with  the  idea  that  the  statute  referred  to  a  recog- 
nized practice  whereby  opponents  miaht  raise 
questions  which  might  not  possibly  be  determined 
except  by  protracted  litigation.  To  meet  the  plain 
objection  which  arises  upon  the  words  of  the 
statute,  it  was  urged  that  the  words  "  confirm  such 
election'*  in  section  5  and  "confirm"  in  section  7 
reftr  to  a  practice  of  oonfijrmation  alleged  to  be  well 
known  which  wss  said  to  have  existed  in  normal 
drcamstanoes  in  the  Charch  of  England  at  some  period 
prior  to  the  passing  of  the  Act,  a  practice  under  which  it 
was  contended  that  there  was  a  duty  on  the  part  of  the 
Archbishop  before  confirming  any  person,  although 
such  persoQ  had  been  named  by  the  king  and  duly 
elec'ed  by  the  dean  and  chapter,  to  inquire  at  the 
itage  of  confirmation  as  to  his  fitness,  havirg  regard 
to  the  qualifications  of  a  bishop  as  laid  down  in  the 
canons  of  the  Church,  and  that  as  a  oonsequence 
persons  who  were  of  opinion  that  the  person  named 
was  not  fit  to  be  a  bishop  would  be  entitled  to  appear 
before  the  Archbishop  and  be  heard.  It  was  not 
suggested  that  this  practice  was  aotuallv  existing  in 
the  Church  of  Bngland  at  the  date  of  the  passing  of 
the  Act  of  1533;  on  the  oontrarv,  Mr.  Haldane 
admitted,  and  made  it  a  part  of  hii  argument,  that 


What  he  oailed  the  normal,  practice  .ha4  l>Mi  ^^l 
i^upted  from  .1316  up  to  1533,  a  period  of  upwards,  ol 
200  yeairs     But  he  cdntend«id  strenuottsly  that  prior 
to  19l6  the  practice  at  ahy  rate  of  eiaiiiinatioji  l^  th^ 
bishop  had  taken  place  unqer  What  he  ealled  ihH 
normal  s'ate  of  things,  ard  that  the  wofcia  "atia 
confirm "  used  in  sections  5  and  7  were  meant  to  refer 
to  that  pre-f  xtsting  practice,  involviog,  as  he  aaid. 
the  right  of  opposers  to  appear  before  the  Archbiahop 
and  raise  objections.    It  was  also  contended  that  the 
forms  which  were  used  shcttly  after  the  pBmlng  of 
the  Act,  and.  which   have   continued   in  use  tab- 
stanttally  ih  the  same  form  from  tha^  time  doWn  to 
the  present— a  |.^riod  ot  ilpWardS  of  d76  yeats—itiiiat 
have  been  intended  to  recognize  the  right  of  th^ 
opposer  to  be  heard  and  demand  judicial  inveatiga- 
tlon.    If  the  etidenoe  supported  the  bonteDtion  that 
there  waft  at  thb  tiiue  of  ihe  passihg  of  the  Jket 
such  a  p'aciice  it  would  have  be^n  necessax7  t-y  ctfi»- 
sider  more  closely  the  ttue  etfects  of  the  woida  In 
section  4  of  the  Act,  "  their  election  »h«ll  stand  good 
and  effectual  to  all  intents,'*  and,  further,  whether  the 
continuance  of  any  such  practice  was  consistent  with 
the  express  provisions  of  the  statute.    I  must  not  be 
thoa^tit  to  express  any.  opinion  that,  even  if  siicli 
practice  had  beet^  establ*fiued,  persons .  dould   hste 
claimed  the  benefit  of  it,  haviog  regatd  to  the  olesr 
Ungoage  of  the  statute.    But,  after  the  most  oarafnl 
consideration  of  the  mai>y  matters,  historical   and 
legal,  which  have  been  brought  before  us,  I  am  olearl|r 
of  opinion  that  there  is  no  evidence  of  the  eidsteptfe 
of  any  sueh  established  practice  prior  to  the  p«sdiDg 
of  the  staliite,  and  that  the  forms,  which,  aa  I  have 
said,  have  b(en  used  witboat  alteration  from  that 
time  to  the  present,  were  not  intended  to  refer  ti  or  to 
revive  any  practioe  of  the  kind.    The  uniform  practice 
in  uiage  since  the  year  1533  is  practically  ooDclnaive 
against  the  contention  that  it  is  possib'e  to  oooatree 
the  statute  as  referring  to  any  such  practice  or  ri^btf 
It  is  absolutely  essential  to  keep  clearly  in  view  the 
distinction  between  the  state  of  things  in  the  Oiinxtch 
when  bishops  were  really  elected  1^  some  electoral 
body  and  when  the  metropolitan  had,  as  snob,  the 
responsibility    of    inquiring    into   and   coDfirmtng 
the   choice   of   the   electors   after  that  dioloe  had 
been  made.    From  the  earliest  days  of  the  Obnrdi 
it     has     no     doubt     been     recognised     that     a 
bushop  should  possess  certain  qualificatiooa.    They 
ere    to  be   found   in    many    ancient   tcclesiattieal 
works  and  were  in  great  part  based  originally  upon 
the  Epistles  of  St.  Paul.    8pe«king  of  the  foreign 
canon  law,  I  think  it  is  established  that  from  verv 
early  times,  when  the  dhoioe  of  bishops  was  by  aoteal 
election,  there  was  inquiry  and  occasionally  examina- 
tion by  a  superior  authority — ^not  iufreqoenUy  the 
metropolitan — as  to  the  qualifications  of  the  penoa 
elected ;  see.  among  other  authoriti'^s,  the  decrtium  of 
Pope  Nicholas,  Corpus  Juris  Canonici,  pt.  1,  p.  79, 
Richter's  edition,  1879.  which,  I  think,  refers  to  Pope 
Nicholas  II.,  who  lived  about  1058,  and  which  was 
read  to  us  by  Mr.  Haldane.    So  far  aa  the  foreign 
canon  law  is  concerned,  and  the  practioe  of  the  early 
Church,  I  think  that  substantially  the  same  direetioas 
could  be  foimd  at  a  very  much  earlier  date ;  but  I 
need  scarcely  say  that,  whatever  may  be  the  vi^w 
adopted  when  any  question  ari-es  in  the  BcolesiasAieti 
Court,  the  foreign  canon  law,  unless  aooepted  in  tUa 
country  aod  thereby  having  become  Eoglish  caoon 
law,  does  not  form  part  of  that  law  of  Eogland  lAuck 
we    are    administering    to-day.       The     woi^    of 
Lancelottus,    to   which   referenoe   was   made  both 
in  the  argument  before  us  and  in  Hampien*$  cam, 
appears  to  me  to  be  treating  of  the  qnaliflnation 
of  bishops  and  the  examination  of  biahopa-designaiB 
according  to  the  foreign   oaQoa  Wti.  >Ad  not  to 
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betreatiiig  of  the  praotioe  or  order  of  ooDfirm%iion 
in  Eogla^d   either   before   or    after   the   itatnte; 
ind  I  understand  the  reference  in  the  judgment  in 
Evaru  ▼.  Ascuithe,  Jones   158.  Palmer  457,  to  be  a 
reference  to  him  as   a  writer  in  that  capacity.     S<-e 
Palmer,  p.  472.    Taming  now  to  the  evidence  before 
OS  of  the  practice  in  England  prior  to  the  statute  and 
dniiog  the  period  suggested  by  Bir.  Haldane  as  beiog 
the  normal  period— namely,  prior  to  1316— we  were 
referred  to  the  oases  taken  from  Wharton's  Anglia 
Sacra  mentioned  in  the  argument  of  Mr.   Badelf^y, 
Jebb,  pp.  345-349.    None  others  were  dted  to  ns  on 
the  argament   of  this  case,  and  having  regard  to  the 
great  learning  of  the  counsel  who  argued  Hampden* 8 
cate,  I  should  doubt  whether  any  can  be  found.     I 
am  not  in  a  position  to  add  to  them  from  my  oini 
knowledge  or  research.     I  have  carefully  examined 
in  the  Anglia  Sacra  the  cases  therein  cited.      All 
except  one,  that  of  Wakeryng,  occurred  between  1189 
and  1316.    They  do  seem  to  me  to  eatabliBh  that 
during  that  period  in  some  instances  a  day  was  give  a  for 
opposers  to  appear — see  the  case  of  Rochester  in  1316 
{Anglia  Sacra,  ▼ol.  1,  357) ;  that  in  some  cases  the  Arch- 
bishop did  decline  to  confirm  the  election  on  grounds 
based  upon  the  canon  law — see  the  case  of  Winchester 
in  1274  {Anglia  Scura,  vol.  1,  315) ;  and  i  i  some  cases 
wai  an  appeal  to  Rom&— see  the  cas^s  of  E'y  in  there 
1256  {Anglia  Sacra,  vol.  1,  637),  Worcester  in  1302 
{Anglia  Sacra,  vol.  1),  531,  and  Ely  in  1310  {Anglia 
Sacra,  vol.  1.  640);  and  that  in  some  cases  there  was 
an  exf minatioii  as  to  competence  and  doctrine  before 
eonftrmation — see    the     case    of    Durham    ia   1213 
{Anglia  Sacra,  vol.  1,735),  and  Bochester,  1227  {Anglia 
Sacra,  vol.  1,  348).    The  only  case  liter  than  1316 
which   has   been    mentioned    to   us    was   that   of 
Wakeryng.  Bishop    of    Norwich,    in    1416    {Anglia 
Sacra,  yol.  1,  417),  which  does  not  assist  the  argu- 
ment.    Beyond  the  above  points,  however,  nothing 
can  be  gathered  from  the  particulars  given  of  the 
character  of  tlie  objec4onfl,  if  any,  raised  by  the 
opposers.    It  is,  hoivever,   most  import  int  to  note 
that,  as  far  as  I  can  gather  from  the  sta^em^^nt  in 
Anglia  Sacra,  in  every  one  of  theie  oases  prior  to  1316 
there  had  been  a  real  election  either  by  the  dean  and 
chapter  or  by  the  prior  and  convent,  so  that  they 
relate  to  a  period  when  there  was  a  real  election  to 
be  confirmed.      It   is   to  this  period— namely,  the 
beginning  of  tlie  thirteenth  century,  1227,  that  the 
L^tine  Constitntions  of  Otho  and  Othobon  refer. 
They  bo   doubt   express   the   English  canon   law, 
mt  they  have  no  reference  to  the  actual  state  of 
hings  at  the  time  of  the  passing  of  the  statute,  or 
br  many  years  before.     But  from  about  the  year 
.816  down  to   the  passing  of  the  statute  in  1533.  a 
Mriod  of  over  200  years,  an  entirely  different  state 
f  things  seems  to  have  prevailed.    At  one  time  the 
IDpes  were    insiBting   upon  the  right  not  only  to 
pnfirm,  but  tx>  select;  at  another  the  Crown  was 
iristing  the  Papal  clsdms*    Sometimes  the  struggle 
bold  appear  to  have  been  between  the  pope  on  the 
{M  side  and  the  metropolitan  or  the  electing  corpora- 

Son  the  Other,  be  it  dean  and  chapter  or  abbot 
convent.  €k>nfirmation8  at  times  took  place  at 
Bsne,  at  times  in  England  under  Bulls  from  the 
Ijpe,  and  during  the  last  fifty  years  immediately 
ding  the  statute  some  authorities  state  that  thn 
had  sucoessfully  defended  his  claim  to  nominate 
dently  of  any  interference  by  the  pope: 
's  History  of  the  Bnslish  People,  and  Stubbs*s 
Itutional  History.  In  my  opinion,  during  a 
of  more  than  200  years  prior  to  1533  there  was 
reopgnized  praotioe  at  all;  but  it  is  sufficient  to 
that  there  is  no  evidence  of  any  such  normal 
ice  as  that  which  was  contended  for  by  the 
isel  who   supported  the  rules,  and  that,  there- 


fore, it  is,  in  my  opinion,  impoiaible  to  say  that 
in  using  the  word  "confirm"  the  statute  was 
referriog  to  a  procedure  well  known  and  under- 
stood at  the  time  in  any  such  sense  as  the  argument 
of  the  applicants  assumes.  I  must  notice  one  other 
argumei  t.  It  was  said  that  **  confirm  "  must  be  used 
with  reference  to  the  canon  law  and  that,  inasmuch 
as  by  the  ancient  foreign  oa^on  law  a  bishop  had  to 
possess  qualifications,  and  it  was  the  duty  of  the 
archbishop  before  ord«ining  a  bishop  to  be  satisfied 
that  he  possessed  the  qualifications,  to  that  extent  the 
canon  law  was  recognized  by  and  incorparated  with 
the  statute.  I  am  wholly  uiable  to  assent  to  this 
lice  of  argumeut.  I  need  not  cite  authorities  to  show 
that  it  it  well  established  that  tbe  foreign  c  «non  law 
only  forms  part  of  the  law  of  England  in  so  far  as  it 
has  been  adopted  into  the  English  common  law, 
ecclesiastical  or  civil,  or  recognized  by  statute;  and, 
unle  s  it  can  be  contetded  tbat  by  the  law  of  England 
apart  from  the  foreign  canon  l«w  the  word  **  confirm  " 
used  in  the  etatue  25  Hen.  8,  c.  20.  imported  this 
duty  on  the  part  of  the  archbishop  and  the  corre- 
lative right  of  opposers,  the  foreign  canon  law 
cannot,  in  my  opinion,  be  appealed  to  for  the 
purpose  of  establi  hing  that  any  such  duty  or  right 
existed.  If  it  could  be  successfully  maintained 
that  an  examination  of  the  fitness  of  a  bis "i  op- 
elect,  to  take  place  at  the  stage  of  confirmation, 
was  a**,  the  date  of  the  pa  sing  of  the  statute 
considered  a  necessary  condition  of  the  coniec ration 
and  appointment  of  all  bishops,  the  matter  would  stand 
on  a  very  different  footing. 

But  it  was  contended  by  the  counsel  for  the 
Crown  and  the  Archbishop,  and  not  disputfd  by 
the  cc  unsei  who  supported  the  rules,  that  in  a  con- 
siderable Lumber  of  instances  no  coLfirmation  took 
place;  and,  as  illustrative  of  tins,  it  was  stated  by 
Mr.  Dibdin  in  the  course  of  his  argument  that  at 
the  present  time  out  of  upwards  of  100  bishops  of  the 
Charch  of  England  not  more  than  twenty-five  would 
be  elected  subject  to  confirmation.  That  this  was  to 
a  certain  extent  a  state  of  things  contemplated  by  the 
statute  and  ending  at,  and  shortly  after,  its  passing 
cannot  be  disputed.  It  is,  in  my  opinion,  very  im- 
portant to  observe  that  in  the  case  coatemplated  by  the 
statute  itself— namely,  of  an  archbishop  or  bishop  being 
nominated  by  the  king  by  letters  patent  in  d«-iault  of 
flfctaon — no  confirmatiod  is  to  take  plac*,  but  the 
statute  enacted  that  the  person  so  nominated  is  to  be 
invested  and  consecrated  by  the  archbishop.  Again, 
in  tbe  case  c  f  toe  bishops  of  the  Lrish  Church  under  2 
Eliz.  c.  4  (Ireland),  no  confirmation  was  necessary. 
It  is  not  quite  dear  to  me  whether  the  bishops 
appointed  under  the  statute  31  Hen.  8,  c.  9,  are  cases 
in  point — ^at  any  rate  except  during  the  i>eriod 
between  that  date  and  the  repeal  of  that  statute  by 
1  Philip  and  Mary,  c.  8,  when  thev  came  under  the 
general  law.  I  think  it  will  be  four*  d  Evans  v.  Ascuithe 
did,  at  any  rate,  show  that  Bristol,  one  of  the  six 
sees  established  by  the  Act  31  Hen.  8,  c.  9,  was  under 
the  general  law  in  the  time  of  Charles  II.  I  have  not 
had  time  to  look  and  see  whether  there  was  any 
general  law  at  the  time  of  the  passing  of  the  statute 
of  31  Hen.  8,  which  would  put  those  sees  under  it.  I 
am  not  qoite  sure  about  it.  I  do  not  stop  to  consider 
the  case  of  Colonial  and  Indian  bishops,  or  the 
appointment  of  bish'>ps  of  St.  Albans  under  the 
statute  of  1875,  and  Liverpool,  Newcastle,  Wakefi^d, 
and  Southwell  under  the  Act  of  1878,  liecause  they 
are  of  a  much  later  date ;  but  the  practical  contem- 
porary statutes  to  whioh  I  have  referred  i^ow  that  at 
that  time  the  confirmation  of  a  bishop  by  an  Arch- 
bishop was  not  in  all  cases  an  essential  step  in  the 
appomtment  of  a  bishop.  In  the  case  of  bishops 
other  than  tbose  elected  by  deans  an4  diaptors  ^q 
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in  a«e  when  eleotiona  really  had  to  be  inquired 
into,  and  that  the  reference  in  Ayliffe,  to  which  I 
haye  already  referred  as  to  the  summoning  of 
persons  nominatim  (p.  245)  who  had  opposed  the 
election,  and  in  general  where  there  had  been  no 
opposition,  gives  an  indication  of  the  genesis  of  the 
forms.  We  were  referred  by  the  Attorney-General 
to  the  practice  on  the  confirmation  of  the  electioa 
of  deans  (Coke  npon  Littieton,  96a).  The  forms  ia 
nse  npon  these  occasions  are  set  ont  in  Oughton*s 
Ordo  Jadidorum,  toI.  2,  p.  97,  et  seq,,  form.  227. 
The  commission  to  the  Vicar-General  there  directs  him 
to  approve,  ratify,  confirm,  **  acsi  opus  fvierit,  acres  Ha 
acegerit  .  •  ."ananl  and  make  void  the  electioa.  The 
whole  passage  is  important,  and  will  repay  examination 
in  connection  with  the  matter  under  discussion.  The 
citation  set  out  at  p.  99,  which  corresponds  in  many 
respects  with  the  citation  in  use  in  the  case  of  a  bishop 
since  1535,  was  published  in  a  similar  manner.  A  com- 
parison between  these  documents  and  those  added  on 
uie  occasion  of  the  coofirmation  of  a  bishop  after  1533 
leads  me  to  surmise  that  in  all  probability  the  view 
suggested  by  Mr.  Bramwell  Davis  is  correct — 
namely,  that  the  forms  are  based  on  forms  in  use 
before  the  statute,  having  been  originally  framed  to 
meet  the  practice  existing  as  far  back  as  the  twelfth, 
or  even  the  eleventh  century,  in  the  case  of  the  con- 
firmation of  elections  generally,  and  that  the 
important  and  fundamental  differences  which  exist 
between  the  two  forms,  subsequent  to  the  statute  msy 
be  due  to  the  fact  that  old  forms  were  properly 
adapted  to  the  new  state  of  things,  the  words 
**  ir^firmandumf  anntdlaiidum,  irritcmdum,  et  cae- 
sandum "  beinff  omitted  and  the  words  confir- 
matio  and  confirmari  alone  retained,  the  public 
notices  and  citation  of  opposers  being  advisedly 
retained  in  case  there  should  be  any  defect  in  the 
election,  and  also  to  preserve  the  public  character  of 
the  prooeediogs.  I  have  not  been  able  to  find  in 
Oughton  a  corresponding  form  in  the  case  of  the  con- 
firmation of  a  bishop;  the  earlier  chapter  on  the 
subject  in  this  work  I  have  abready  referred  to. 
It  must  be  remembered  that  ever  since  the  statute, 
although,  in  my  opinion,  the  proceedings  by  way  of 
confirmation  are  formal  in  the  sense  that  no  general 
opposition  can  be  raised  at  that  stage  to  the  fitness  of 
the  person  elected,  they  were  still  a  proceeding  of  a 
solemn  character,  iu  which,  after  the  original  licence, 
return  of  the  election.  Letters  Patent,  and  other 
necessary  steps  were  formally  proved,  confirmation 
by  the  Archlnshop,  or  his  representative  the  Yicar- 
Gfeneral,  followed.  It  sf^ems  to  me  not  unnatural  that 
the  desire  to  maintaia  the  dignity  and  public 
character  of  the  act  of  confirmation  and  election 
should  have  led  to  the  retention  of  the  ancient 
practice  of  summoning  opposers  to  appear  if  they 
thought  fit. 

It  was  further  contended  that,  because  the  pro- 
ceedings include  a  summary  petition  which  alleges 
the  various  staps,  and  contains  among  other  allegpa- 
tions  a  statement  (see  Jebb,  p  64)  that  the  bishop- 
elect  is  a  learned  person  and  fulfils  some  of  ttie 
qualifications  which  were  from  the  earliest  days 
considered  necessary  for  a  bishop,  and  that  as  this 
allegation  in  Parker's  case  was  supported  or  formally 
proved  by  the  evidence  of  t«70  witnesses,  who 
deposed  to  the  various  paragraphs  of  the  summary 
petition,  this  showed  that  the  proceedings  were  in 
the  nature  of  proceedings  before  a  court,  and  that 
opp  >uents  could  traverse  those  allegations,  be  heard 
upon  them,  and  the  Vicar-General  might  either  pass 
judgment,  or,  if  he  thought  fit,  delay  the  confirma- 
tion, and  refer  the  matter  to  the  Archbishop.  It  is  to 
be  noted,  however,  that  these  witnesses  are  called  by 
the  proctor  for  the  dean  and  chapter ;  and,  iu  my  judg-  [ 


ment,  they  are  the  formal  proof  of  matters  wUoh 
have  to  be  given,  if  I  may  borrow  an  expressioQ  iron 
the  Probate  Court,  in  solemn  form  as  laying  tiia 
foundation  for  the  confirmation.     We  were  informed 
by  the  Attorney- General  and  Mr.  Dibdinintheoomse 
of  the  argument  that  a  summary  petition  is  a  psti- 
tion  which  has  evidence,  to  use   their  ezprssdoo, 
"  attached  to  it,'*  but  is  not  proved  like  a  formal  suit 
by  libel  or  articles.     It  was  urged  by  Mr.  BramvsU 
Davis  that  because  the  writs,  as  set  oat  in  variotH 
volumes  of  Rymer*s  Fosdera  both  before  and  aftsr  ths 
statute,  were  in  the  same  form,  it  must  be  assunsd 
that  the  forms  and  practice  in  use  immediately  after 
the  statute  had  been  in  use  before,    Bven  assuming 
this   to  be  the  case,  I  do  not  think  it  asnsts  oi 
materially  in  dealing  with  the  question,  hecanse  the 
writs,  as  I  understand  them,  only  direct  the  Aroh- 
bishop to  confirm,  but  do  not  contain  any  woidi 
indicating   that  which  was  included  or  covered  by 
the  word  oonfirmation.    I  should,  however,  ohserre 
that   an    examination    of   the    forms  as   set  oat 
in  Parker's  case  shows    that   they  could  not  have 
been   in   all   respects    the    same    as  those  hefoce 
the   statute,    because   reference   ia   made  in  tiiem 
to  the  statute.    For  the  same  reasons  the  statate 
3  Hen.  5  (1418),  set  out  at  p.  350  of  Jebb,  does  not 
carry  the  matter  any  further,  as  it  only  refers  in 
general  terms  to  confirmation.    We  were  presndto 
say  that  the  opinion  of  Bishop  Fell,  p.  389  of  Dl 
Nicholls's    Commentary  on   the    Book  of  Common 
Prayer,  cited  at  p.  390  of  Jebb,  is  only  oonastent 
with  the  view  that  there  was  a  judicial  inqabyinto 
the  qualifications  of  the  bishop  at  the  stsge  of  oon- 
firmation.   Having  regard  to  the  object  with  whtcb 
these   words    were   written,    as    indicated  hy  Mr. 
Baddeley  in  his  argument  in  the  Hampden  case,  and 
looking   to    the   language  of   the  passages  quoted 
themsSves,  they  faU  far  short  of  any  such  pronosi- 
tion,   and  cannot,  in  my  opinion,  be  regardea  « 
authorities  upon  the  legal  questions  argued  hefbre  m. 
There   is,    in  my  opinion,    another   fondamentil 
difficulty  in  the  view  that  the  prooeedings  of  con- 
firmation  before  the  Vicar-Ganeru  «re  to  be  r^gaided 
as  the  proceedings  of  a  court,  in  which  it  is  the 
duty  of   the  Vicar-Genend   or   the  Archbishop  to 
adjudicate  judicially  upon  the  grounds  of  the  oojeo- 
tions  raised  by  the  opponents.    It  is  to  this  tbsl 
I  alluded  when  I  referred  earlier  in  my  judgaaent  to 
the  necessity,  if  the  arguments  in  support  of  the  rale 
are  correct,  for  independent  legal  prooeedings  to  be 
taken  at  the  stage  of  confirmation.    Thisdifficolcy 
arises  from  the  fact  that,  as  far  cu  I  can  see,  the 
bishop-elect,  though  present  at  the  oonfirma^ioo  and 
taking  certain  oaths  there,  is  not  a  party  to  the 
prooeedings  in  the  proper  sense  of  tiie  word.   The 
proceedings  are  initiated  by  the  dean    and   ohaptrr, 
and  the  citation  is  not  addressed  to  the  bishop-eleeL 
If  charges  of  ecclesiastical  offences  can  at  that  stags, 
and  as  a  part  of  those  proceedings,  be  preferred 
against  the  bishop-elect,  there  is  no  trace  of  any 
machinery  or  practice  for  getting  hun  before  the 
court    for  this  purpose,    or  for   deeding  with  the 
numerous  questions  of  procedure  or  costs  which  sre 
likely  to  arise.    I  put  this  difficulty  to  Mr.  Danek- 
werts,  who  contended,  ai  patt  of  his  eogument,  thst 
among  the  objections  raised  by  the  oppoeer  for  whoa 
he  appeared  were  charges  of  eodesiaatical  offences.  He 
replied  that  it  would  be  the  duty  of  the  Yioar^Generil 
to  permit  the  opposer  to  appear  and  bring  in  artiolei, 
or,  in  effect,  to  commence  formal  criminal  prooeadingi 
against  the  bishop-elect.  I  can  see  no  trace  of  an?  toA 
procedure,  and  it  seems  to  me  to  be  utterly  foreiga  to 
the  nature  of  the  proceediogs  on  oonfirmation,  ai  it 
has  existed  in  the  United  Kingdom  for  npwaids  of  <$00 
years. 
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WhflD  pressed  with  the  diffioulty  whioh  lay  in  the 
way  of  oontending  that  the  prooeading  of  the  Yicar- 
CleDersl  was  in  the  natnre  of  a  jndioialprooeeding  by 
sooartof  limited  jurisdiction,  and  that  a  mandamue 
woald  go,  at  the  instance  of  the  party  aggrieved,  to 
oompel  the  oourt  to  exercise  its  jurisdiction,  Mr. 
Hsldtne  based  his  contention  npon  another  ground — 
BMsuHj,  that  the  Archbishop  had  a  duty  to  inform  his 
mind  before  he  confirmed  the  bishop-elect,  and,  that 
being  so,  he  was  bound  to  inquire  into  any  objection 
nised  by  objectors  and  postpone  the  confirmation 
nntfl  he  had  so  inquired ;  or,  in  other  w  )rds,  that  he 
was  bound  to  inform  his  mind  upou  any  matters 
wiiioh  the  objectors  chose  to  raise.    I  hope  I  hare  not 
done  the  argument   injustice.      I   endeavoured   to 
appreciate  it,  and  have  refreshed  my  memory  by  refer- 
ence to  the  shorthand  note.    If  IJie  application  for 
mandamus  can  only  be  based  on  the  duty  of  the 
Archbishop  to  inform  his  mind  as  to  the  fitness  of  the 
bishop-elect    before   he   proceeds    to    confirm    the 
election,  or  consecrate  the  person  elected,  it  must 
/afl.    We  cannot  direct  him  to  inform  his  mind  in  any 
pardoular  way.    The  distinction  between  such  a  case 
and  the  case  of  refusal  to  exercise  jurisdiction  is  well 
pointed  out  in  the  judgments  of  the  Court  of  King's 
Bench  in  The  King  v.  The  Arehln$hop  of  CanUrhury^ 
15  East.   117  Preferred  to  in  the  judgment  of  my 
brother  Wright),  and  the  judgment  in  Reg.  v.  BUhop 
of  Chichester,  7  W.  R.  629,  29  L.  J.  Q.  B.  23  at  p.  30. 
As  I  have  pointed  out  at  the  beginning  of  my  judg- 
ment, no  question  of  that  kind  can  possibly  arise 
before  us,  and  there  is,  so  far  as  I  know,  no  precedent 
for  a  mandamtu  being  granted  m  such  a  case  as  that 
suggested  by  Mr.  Haldane. 

If  the   daim  of  the  opposers  to    appear,  based 
upon  their  duarges  against  the  bishop  of  ecclesias- 
tJcJ  offoncesy  cannot  be  supported,    I   am  clearly 
of  opinion   that  the   other  vague   allegations  con- 
tained in  the  objections  are  not  charges  which  any 
ccdeeiastical  oourt  could  entertain ;  nor  can  they  be 
r^farded  as  giounds  which,  in  the  view  of  the  law 
already  indicated,  either  the  Yicar-Gkneral  or  Arch- 
bishop should  entertain  at  the  stase  of  confirmation. 
So  far  as  the  objections  were  based  upon  charges  of 
heresy  or  eocleeiastical  offences,  there  is  a  further 
objection  which  should,  I  think,  receive  attention. 
It  has  been  invariably  laid   down  by    writers  on 
eoclesiastioal  law  that  such  charges  must  be  alleged 
with  preciflioii  and  particularity  (see,  among  others, 
Ayliffe,   p.    345),   so  that  the  person  charged  may 
know  exactly  what  offduce  is  alleged  against  him. 
This  view  of  the  law  has  been  repeatecQy  enforced 
by   the    Ecclesiastical   Courts   and   Privy   Coundl. 
As  I  understand  them,  these  decisions  rest  not  on 
any  modem  rule  or  practice,  but  upon  the  nature  of 
the  alleged  offences,  as,  for  instance,  breaches  of  the 
statute  13   Bliz  ,  c.  12.    If  this  be  so,  it  seems  to 
afford  so  additional  argument  against  the  possibility 
of  such  charges  being  entertained  in  such  proceedings 
as  those  which  are  now  under  oonsideration. 

▲point  was  raised  in  argument  by  the  Attomey- 
(leneral  on  which  I  do  not  express  any  opinion,  but 
which  I  ODght  not  to  leave  entirely  unnoticed.  These 
prooeediog^  for  confirmation  have  for  a  great  many 
years  taken  place  before  the  Yicar-General.  As  far 
as  I  can  gather  from  the  authorities  cited  on  the 
argoment  and  from  some  others  whioh  I  have  been 
able  to  oonsalt,  the  court  of  the  Vicar-G^neral  does 
not  entertain  contentious  casev.  This  is  clearly  laid 
down  in  Oaghton's  Prolegomena,  p.  16,  and  is 
supported  by  Ayliffe's  Parergon,  p.  160 ;  Lyndwood, 
Uber  2,  tit.  4,  p.  104 ;  and  there  is  the  high  authority 
of  Lord  Stowell  in  the  case  of  Thorp  v.  Mansellf 
1  Hag^ard*s  Consistory  Cases,  4n,  in  whioh  the  limit 
of    the    jurisdiction   of  tibe  Yicar-General  in    such 


matters  is  clearly  pointed  out  But  inasmuch 
as  the  letters  patent  to  Mr.  Grippe  appointing  him 
Yicar-G^eneral  also  appointed  him  official  principal,  I 
am  not  sure  that  the  oojection  raised  by  the  Attorney- 
General  is  of  substance;  the  point  may  require 
further  consideration  should  the  extent  of  the  juris- 
diction of  the  Yicar-General  ever  become  a  matter  for 
decision.  It  is  not,  in  my  opinion,  necessary  to  decide 
that  in  no  case  can  any  objection  be  raised  at  the 
stafl;e  of  confirmation  wmch  might  have  to  be  investi- 
gated by  the  Yicar-General  or  the  Archbishop,  as,  e.g,, 
an  objection  to  the  validity  of  the  election  or  the 
genuineness  of  the  documents  produced,  the  identity 
of  the  person  elected  with  the  person  named  in  the 
letters  missive,  or  possibly  some  action  or  conduct 
of  the  bishop-elect  since  the  time  of  his  election ;  but 
I  hold,  for  the  reasons  I  have  given,  that  the  Yicar- 
General  ought  not  to  entertain,  still  less  adjudicate 
upon,  charges  of  the  character  alleged  in  the  ob- 
jections tendered  by  either  of  the  opponents  to  the 
confirmation  in  this  case. 

As  regards  the  note  or  addendum  to  the  citation, 
I  need  only  repeat  that  which  I  said  upon  the 
motion  for  the  rules  nxH,  that,  in  my  opinion,  it 
would  be  no  ground  for  mandamue  that  uie  Arch- 
bishop or  Yicar-Gteneral  had  required  objections  to 
be  presented  in  writing  before  the  actual  ceremony ; 
but  I  may  add  that,  in  view  of  the  questions  that  have 
been  raised,  I  think  it  a  propcnr  course,  so  that  the 
character  of  the  proposed  oDJections,  if  any,  may  be 
fully  considered. 

For  the  above  reasons,  which  I  have  expressed, 
I  fear,  at  too  great  length,  and  yet  not  with  the 
clearness  with  which  I  might  have  expressed  them 
had  more  time  for  research  and  consideration  been 
at  my  disposal,  I  am  clearly  of  opinion  that  these 
rules  shomd  be  discharged.  I  cannot  part  with 
the  case  without  observing  that  it  seems  to  me 
worthy  of  consideration  whether  the  form  of  public 
citation,  which  ought  to  be  retained  for  some  pur- 
poses, should  not  be  modified  so  as  to  meet  the  real 
case  and  remove  the  possibility  of  the  observation 
that  it  is  a  temptation  to  people  to  raise  questions  at 
an  unsuitable  time  and  place.  If  the  facilities  for 
trying  questions  of  heresy  or  other  ecclesiastical 
offences  are  not  sufficient  the  law  should  be  amended. 
But,  if  the  view  which  I  have  expressed  is  correct,  I 
venture  to  deprecate  the  attempt  to  raise  in  a  proceed- 
ing wholly  unfitted  for  the  purpose  matters  which 
must  have  received  the  anxious  consideration  of  the 
responsible  advisers  of  the  Grown  befora  the  name  of 
any  person  is  inserted  in  the  letters  missive  to  the 
dean  and  chapter. 

Wbight,  J.,  read  the  following  judgment :  I  can 
add  nothing  of  importance  to  the  judgment  which 
has  just  hSsu.  read ;  and  it  is  only  because  of  the 
division  of  opinion  in  Bishop  Hampden's  case  that 
it  is  necessary  to  state  the  manner  in  which  I  arrive 
at  the  same  conclusion  as  my  lord.  Even  if  the  CMe 
depended  solely  upon  the  language  of  the  statute  25 
H<)nry  8,  c.  20,  I  should  have  strongly  inclined  to  the 
opinion  of  Brie,  J.  that  the  language  of  the  statute 
precludes  the  Archbishop  from  entertaining  judicially 
any  objection  wh%tever  to  the  election  made  in 
accordance  with  the  sovereign's  command.  If, 
ind-ed,  anything  were  brought  to  his  notice  by 
opponents  or  otherwise  which  might  suggest  to  him 
that  the  sovereign  had  been  deceived  or  misinformed, 
he  might,  in  my  opinion,  properly  delay  confirmation 
or  consecration  until  the  sovereign's  direction  could 
be  taken.  But  it  seem  to  me  nearly  impossible 
to  construe  the  statute  as  authorizing  the  Archbishop 
to  declare  judicially  that  the  election  which  the 
statute  says  is  to  stand  good  and  effectual  to  all 
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intents,  and  which  he  is  expressly  directed  to  con- 
firm, is  void.  If  it  had  been  intended  to  give  him 
snch  a  power  or  discretion  some  provision  must  have 
been  made  for  the  manner  and  consequences  of 
rejection.  And,  I  think,  there  is  much  force  in  the 
Attomey-(}eneral's  argument  that  it  is  incredible  that 
the  Grown  should  have  been  intended  to  be  in  a  worse 
position  than  a  private  patron,  who  can  enforce  his 
nomination  by  quare  impedit.  No  doubt  the  Crown 
hai,  in  the  prcemunire  a  more  effectual  remedy  in  a 
case  in  which  it  is  appropriate  than  the  subject 
has  and  it  is  appropriate  enough  if  the  Arch- 
bishop has  no  jurisdiction  or  discretion ;  but  it  would 
not  be  appropriate  for  determining  whetiier  the 
Archbishop  has  rightly  exercised  a  jurisdiction  or 
discretion  vested  in  him  by  law.  But  the  case  does 
not  depend  solely  on  the  language  of  tiie  statute. 
About  350  years  have  elapsed  sioce  the  statute  was 
passed,  and  it  is  admitted  that  there  has  not  during 
all  that  time  been  auy  case  in  which  the  Archbishop 
has  entertained  an  objection  to  the  election  of  a 
bishop  on  the  Crown's  nomination.  Nor  does 
the  oase  stand  as  if  the  matter  had  never  been 
considered.  It  was  definitely  raised  so  early  as 
1629  in  Mountagtu^a  case,  and  it  has  been  the  subject 
of  observation  and  discussion  by  text  writers  during 
the  whole  period  since  the  passing  of  the  statute.  It 
has  twice,  at  least,  been  the  subject  of  decision  by 
eminent  civilians — in  the  case  of  Btahop  Hampden  and 
again  in  the  case  of  Bishop  Temple — aud,  in  my  judg- 
ment, there  is  a  great  preponderance  of  opinion  in 
favour  of  this  construction.  We  do  not  know  with 
any  accuracy  what  was  the  reality  of  opposition  to 
oonfirmation  of  elections  of  bishops  before  the  statute 
of  Hennr  VIIL,  but  we  have  abundant  and  unoou- 
tradioted  evidence  that  since  the  itatute  the  opposi- 
tion has  been  treated  as  a  mere  form.  We  have  a 
complete  register  of  the  proceedings  at  the  confirma- 
tion of  Archbishop  Parker  ia  1559,  shortly  after  the  data 
of  the  statute,  and  substantially  the  same  forms  have 
been  continued  to  the  present  day,  and  they  show  in 
the  most  convincing  manner  that  although  an  ancient 
form  of  objection  h«s  been  preserved,  it  has  never  since 
the  statute  retained,  if  it  ever  possessed,  any  reality. 
The  only  judicial  inquiry  has  been  whether  the 
proper  forms  of  election  have  been  followed,  and 
whether  the  bishop-elect  was  qualified  as  the  law 
requires ;  and  even  this  inquiry  has  always,  so  far  as 
we  know,  t^ken  the  form  of  summary  ani  ea;  parte 
proof  by  the  electoral  chapter  without  any  admission 
of  traverse  by  objectors. 

Then,  even  if  it  \b  still  necessary  to  cite  opposers, 
and  even  if  they  ought  to  be  heard  to  state  their 
objections,  I  think  that  the  only  conclusion  would 
be  that  the  opposers  have  no  locue  standi  to  do 
more  than  to  suggest  to  the  Archbishop  the  matters 
of  objection,  not  as  matters  for  decision  by  him, 
but  at  most  as  matters  which  in  his  discretion 
he  may  take  into  consideration  for  the  purpose 
of  deciding  whether  he  will  make  any  repre- 
sentation to  the  Sovereign;  and  if  so,  mandamus 
will  not  lie.  The  case  is  not  like  Rex  v.  Archbishop  of 
Canterbury,  1812,  in  15  Bast,  at  p.  140.  where  the  Arch- 
bishop was  bound  to  exercise  a  judicial  discretion  as 
to  the  licensing  of  a  lecturer,  and  where  it  was  said 
that  he  ought  not  to  reject  proper  means  of  informa- 
tion to  guide  his  judicial  discretion.  Here  there  is  no 
judicial  discretion  to  exercise  as  to  the  particular 
objections  raised.  The  principal  opposer's  objection 
in  tbis  esse  is  one  of  heresy,  and  where  the  Archbishop 
is  called  upon  to  defer  the  confirmation  on  a  ground 
of  this  kind  it  is  not  immaterial  to  ask  what  means 
he  has  for  trying  such  a  question.  Consistentiy  with 
the  forms  in  use  for  350  years  the  re  is  no  room  for 
such  an  inquiry.    No  procedure  is  provided,  or  ever 


has  been  provided  for  it.  The  bishop-eleot  ii  not 
made  a  ps^.  No  sentenoa  could  be  proDoaaoei 
If  in  such  a  case  a  mandamus  were  to  go  we  dionliia 
effect  be  directing  the  Archbishop  to  ti^  sad  deter- 
mine issues  of  heresy  without  any  established  form  of 
procedure  and  without  pother  to  pass  any  sentenoos or 
to  do  anything  but  imorm  his  own  coosoiflDos.  I 
know  of  nothing  to  show  that  he  can  have  say  locii 
right  or  power  which  could  properly  be  described  ss 
jurisdiotion ;  and  if  he  has  not  what  amoonli  to 
jurisdiction,  the  mandamus  cannot  go. 

BiDLET,  J ,  read  a  written  judgment,  wbich  wai 
in  the  following  terms :  But  for  the  importsnoe  of 
tbis  case  I  should  not  have  thought  it  neoesisryio 
add  anything  to  the  judgments  of  my  lord  and  my 
brother  Wright,  with  which  I  agree.  The  qoeslMii 
if,  whether  a  rnandamus  ought  to  go  to  the  Aroh- 
bishop  of  Canterbury  to  order  him  to  hear  sod  deddt 
on  objectioDS  made  by  the  applicants  on  doctrinsl 
grounds  to  the  confirmation  of  the  election  of  tlie 
Bev.  Canon  Gore  to  the  bich^pric  of  Worceiter. 
The  aDSwer  depends  upon  the  proper  constructioQ  d 
the  statute  25  Hen.  8,  c.  20.  Does  that  statnte 
place  on  the  Archbishop  the  duty  of  hearing  objeetiQai 
put  fcrward  aad  of  judicially  determming,  after 
hearing  them,  on  the  validity  or  invalidity  of  the 
election,  and  on  the  fitness  or  unfitness  of  the  person 
elected  ?  Or,  on  the  other  hand,  on  proper  svidenci 
being  offered,  informing  t*ie  ArchUshop  that  the 
election  had  been  in  fact  held  according  to  the  eontgi 
d'elire,  and  as  to  the  personal  qualifioations  of  the 
elected,  is  he  boimd  to-canfiroi  P  I  am  not  proponog 
to  exandne  all  the  authorities  which  have  been  qaotea 
in  the  very  learned  arguments  addressed  to  ns  oa  t]ie 
hearing ;  but  I  shall  endeavour  to  summarize  and  to 
bring  the  results  to  bear  on  the  main  qoeition- 
namely,  the  construction  of  the  statute. 

First  of  all,  the  usages  prevailing  at  the  time  of  fte 
passiog  of  a  statute  are  of  importance,  and  most  be 
considered  whea  the  meaning  of  the  phrases  or  a- 
pressions  which  it  contains  is  to  be  determined,  fhoi^ 
they  cannot  be  used  to  contradict  the  plain  termi  of 
the  enactment.  What,  then,  was  at  the  time  the  niice 
or  custom  in  England  as  to  the  election,  oonfirmatioo, 
and  consecration  of  bishops?  I  think  the  fair 
deduction  from  the  authorities  is  that  bishops  won  si 
this  time  appointed  by  the  pope  on  the  nommatoof 
the  Crown,  and  that  tde  election  by  dean  and  cfaapte 
had  long  become  a  formal  matter :  Chreen's  Hirtoiy 
of  the  English  People,  vol.  2,  p.  160;  Stubbs's  Con- 
stitutional History,  vol.  3,  pp.  339-341.  Bat  it  ■ 
necessary  to  inquire  more  predseiy  what  was  the 
nature  of  the  confirmation  required,  and  I  think  tfast 
in  the  earlier  centuries,  and  as  a  part  of  the  fore^a 
c%non  law,  it  is  probable  that  the  ecclesiastical  authontj 
did,  before  confirming  a  bishop,  sum  anon  objeoton  end 
determine  their  causes  of  objei^tion.  Authority  wai 
q acted  to  that  effect,  and  it  would  seem,  fion 
Justinian  Novel  123,  tbat,  in  those  times,  if  objectiosi 
were  found  on  inquiry  to  be  without  substanoe,  Cboee 
who  made  them  were  subject  to  t^xpuleion  from  tlie 
province.  There  is  no  trace  of  any  such  costom  or 
Jaw  m  England,  although  it  appears  that  down  to  tks 
year  1316,  according  io  tbe  instances  quoted  froa 
Wharton'fl  Anglia  Sacra,  objectors  were  sammoaid 
and  were  heard,  and  that  in  some  oases  oonfirmatioa 
was  refused.  These  instances  ocoor  ohiefly  in  the 
thirteenth  oentury,  after  the  Chtrfcer  of  King  Jofas. 
Between  the  year  1316,  ho^^ever,  and  the  rei^cf 
Henry  VIEI.  no  instance  was  quoted  in  wbidi 
objectors  had  appeared ;  and  I  tlilnk  this  much  ■ 
certain— that  dunng  this  period  of  nearly  200  yean, 
although  it  was  the  duty  of  the  arohbishop  to  into| 
himself  of  the  identity  of  the  biihop-etect  sod  of 
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^[ulifioations,  he  did  not  mt  the  ceremony  of 
the  oonfiriDAtion    hold    anything    like    a    judicial 
inqniiy.     Dnzing   this   vame   period,  with  a  long 
interral    (to    wluch    I    need    not    farther    allade), 
the  oonfirmationi  were  in  the  hands  of  the  pope. 
In  8ome^  iniitanoeB   he   issaed    bolls,  ordering  the 
confirmation   to   be   h^ld   in   Eogland,    but    when 
that  was   not   done   it    took  place  at  Borne,   and 
objeotors  to  a  bi«hop  el«'Cted  to  an  English  see  ooold 
hardly  have  appeared  there  to  make  their  objections. 
At  the  outset  of  this  period  (though  with  ylcissitudes) 
it  seems  that  the  Papal  influence  was  predominant 
upon  the  whole ;   but  later  on,  in  return  for  the 
annaU»9   the   Popes    were   willing   to    aocept    the 
nominees  of  the  Chx>wn.    '*  They  had  other  objects  in 
new  than  the  influencing  of  the  National  Churches, 
end  the  end  of  their  spiritual  dominion  was  at  hand  '* : 
Stabhs*s    Gonstitntiooal    History,    vol.   3,  p.    341. 
There  is  no  instance,  I  believe,  to  the  contrary  of  this 
in  the  reigns  of  Henry  YII.  or  Henry  VIII.— a  period 
of  about  fifty  years,  reckoning  to  the  date  of  this 
itatute.    If  that  is  correct,  it  shows  that  at  the  time 
now  in  question  the  ceremony  of  confirmation  was 
one  of  form  rather  than  of  substance;  nor  dj  the 
histcritns  seem  to  have  considered  that  it  required 
any  roecial    mention  while   discuseiog,  as  between 
the     Crown,    the     pope,     and     the     deans     and 
chapters,  tlie  right  to  tiie   election    and    appoint- 
ment of  biahops — a  fact,  in  my  opinion,  of  much 
oogeooy.    Certainly  it  was  not  a  judicial   process. 
It  should  be  added,  however,  that  in  the  documents 
it  still  appears  to  have  been  stated,  as  a  matter  of 
form,  that  opposers   had  been  cited  and  had  not 
sppeared. 

in  this  state  of   things  the  statute  25  Hen.  8, 
c.  20,  was  passed,  which  begins  by  reciting  what 
is  known  as  the  Annates  Act  (23  Hen.  8,  c.  20). 
and  then  enacts  that  it  shall  stand,  and  that  no 
annates  shall  be  sent  to  Some,  and  no  bulls  received 
from  Borne.    Thus  was  done  away  with  the  juris- 
diction of  the  pope  in  this  country.    No  doubt  this 
was  one  of  the  main  objects  of  the  statute;  but  I 
pause  to  say  that  I  cannot  accept  the  argument  of 
Mr.  Haldane,  who  contended  that  it  was  the  only 
one.    To  do  80  is  to  give  no  effect  to  the  further 
sections  of  the  statute,  and  particularly  to  section  3, 
which,  in  a  preamble  of  its  own,  states  that  '*  it  is 
not  plainly  and  certainly  expressed  in  the  recited 
statute  in  what  manner  and  fashion  archbishops  and 
bishopa    shall  be  elected,  presented,  invested,  and 
consecrated  within  this  realm."   Another  object  of  the 
statute,  therefore,  was  to  setttle  that  matter  for  the 
future.    Section  4  directs  that  the  dean  and  chapter 
shall  within  twelve  days  elect  the  person  named  in 
the    letters    missive  of  the  king;   abd  in  case  of 
default    that   the   king   may    nominate   and   pre- 
sent  to    the    archhishop   such   person   as   he  may 
think  able  and  coovenient  for  the  vacant  bishopric, 
and  then  oomes  section  5,  which  enacts,  first,  that  in 
case  of  snch  nomination  and  appointment  the  arch- 
bishop shall,  with  all  speed,  invest  aLd  consecrate 
withont  any  reooune  to  Bome,  and,  secondly,  that  in 
ease  the    dean  and  chapter  shall  elect  the  person 
named  in  the  letters  missive  their  election  shall  stand 
good  and  effectual  to  all  intents,  and  the  person  so 
elected  shall  be  reputed  and  taken  by  the  name  of 
the  lord-eleci  of  the  bishopric;  tben,  the  oath  and 
fealty  appointed  for  the  same  being  miade  to  the  king 
bv  l£e  person  so  elected,  the  king  shall  signify  the 
eleotiosi  to  the  arohlnshop,  commanding  and  reqairing 
him  to  oonfixm  the  said  electioo,  and  invest  and  con- 
secrate the  person  so  elected.    Section  7  further  pro- 
vides that,  u  the  archbishop  shall  refuse  and  do  not 
confirm    and    consecrate   the  person   so   elected  or 
nominated  within  twenty  days  he  shall  incur  the  penal- 


ties of  Prcemunire,  Now,  upon  the  natural  meaning 
of  the  words  contained  in  these  enactments,  I  accept 
the  reasoning  of  Brie,  J.,  in  the  Hampden  ca&e  (11 
Q.  B.,  at  p.  566).  It  appears  to  me  clear  that  the 
intention  was  to  give  the  nomination  of  bishops  to  the 
king.  As  to  the  choice  of  person,  no  one  was  to  have 
power  to  interfere.  Certainly  if  the  deau  and  chapter 
do  not  elect  the  person  named,  then  the  nominee  of  the 
king,  thought  by  him  able  and  convenient,  is  to  be 
coQBecrated  by  the  archbishop  without  any  power  in 
thn  latter  to  refute  or  delay ;  and  it  is  is  extremely 
difficult  to  follow  an  argument  contending  that  in 
the  alteroative  esse,  where  the  dean  and  chapter 
do  elect  the  person  named,  there  is  to  be  any  dif- 
ference in  the  power  left  to  the  archbishop.  It  can 
hardly  be  contended  that  the  king's  nomination  is  to 
be  without  question  in  the  one  case  where  his  letters 
are  not  obeyed,  and  is  to  be  questioned  in  the  other 
where  they  are  obeyed.  I  further  agree  with  Erie,  J., 
that,  if  these  words  be  taken  in  their  strict  natural 
meaning  a  command  to  confirm  gives  no  authority  to 
annul.  A  cogent  srg^ment  in  the  same  sense  is,  in  my 
opinion,  to  be  founded  on  the  enactment  that  the  elec- 
tion shttll  "  stand  good  and  f-ffectual  to  all  intents." 
Yet,  according  to  the  argument  for  the  rule  in  this  case, 
it  is  precisely  in  that  event — namely,  in  the  event  of  the 
perion  named  being  elected— that  there  is  to  be  a  dis- 
cretion in  the  archbishop  in  the  exercise  of  which  he 
misrht  annul  the  election. 

This  being  the  natural  meaning  of  the  statute, 
it  is  argued  that  we  must  read  it  otherwise,  because 
the  word  '*  confirm  **  had  a  recognized  sense  at 
that  time,  in  which  we  must  read  it  —  namely, 
that  it  included  an  examination  into  the  validity 
of  the  election,  and  the  qualifications  of  the 
elected,  and  a  judicial  determination  upon  all 
objections  put  forward  before  the  confirming 
authority.  By  this  reading  would  be  given  to  the 
archbishop  power  and  auSiority  to  disaffirm  and 
annul  the  election,  a  power  and  authority  which  is  at 
least  foreign  to  the  general  scope  of  the  statute  if 
not  contradictory  of  its  terms  that  he  should  have. 
If  the  word  had  at  the  time  such  a  definite  meaning, 
it  may  be  that  it  should  be  so  read,  although  it  is 
strange  that,  having  so  important  an  effect  on  the 
operation  of  the  statute,  it  should  have  found  no 
place  in  the  recited  statute,  or  in  the  preamble.  But 
the  true  answer  to  this  argument  is  that  it  has  not 
bean  made  out  that  the  archbishop  did  in  fact  at 
that  time  (even  if  be  ever  had  done  so)  hold  any 
such  court,  or  exercise  sny  such  authority  or  jurisdic- 
tion. This,  as  is  shown  in  the  elaborate  judgment 
of  the  Lord  Chief  Justice,  and  so  far  as  cau  now  be 
ascertained,  is  the  result  of  the  authorities. 

Next  it  was  argued  that  the  practice  ever  since  the 
time  of  Henry  VIII.  has  been  such  as  to  support  the 
contention  of  those  who  apply  for  the  rule.  But  this, 
again,  is  not  the  fact,  for  it  appears  to  have  proceeded 
on  the  former  lines.  Archhishop  Parker's  case  has  not 
been  treated  as  an  authority,  and  the  circumstances 
were  unusual :  but  in  this  pariticular  it  does  not  seem 
to  have  diffsred  from  other  instances,  for  the  evidence 
was  not  given  by  an  opposer ;  and,  on  examining  the 
register  of  that  case,  it  appears  that  in  the  citation  of 
opposers  it  was  there  expressly  stated  that,  whether 
opposers  should  come  or  not,  the  court  would  proceed. 
These  words  are  to  be  found  at  more  places  than  one 
ia  the  record :  see  p.  62  of  Mr.  Jebb's  report  of  Dr* 
Hampden's  case,  1  think  it  is  dear  that  the  words 
attributed  to  Dr.  Bives  in  Mouiiiague's  case  (1628) 
canoot  be  treated  as  an  authority  for  this  purpose ; 
and  there  is  no  later  instance  to  be  found  m  which 
opposers  have  either  appeared  or  been  heard,  except 
in  the  cases  of  Dr.  Hampden  and  Dr.  Tsmnfe.  Wit^ 
regard  to  the    passage  quoted  from  Bisnop  Fell's 
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Epistle  of  St.  Clement  (see  Jebb's  report  of  the 
Hampden  ccue,  p.  389),  in  which  he  says,  "  et 
nemine  comparente,  {quod  tamen  non  semper  evenifj" 
it  appears  that  this  publication  dttt^^s  from  ab>ut 
1669,  and  therefore  these  words,  which  indicate 
that  on  some  occasions  opposers  might  appear, 
may  be  taken  as  referring  to  Mountague*8  case, 
which  had  happened  about  forty  yeara  before. 

It  was  farther  argued  that  as  the  words  of  the  stutute 
are  '*  confirm,  invest,  and  consecrate,"  if  from  oar 
decision  it  follows  that  confirmation  is  a  form,  it  must 
also  follow  that  consecration  is  so.  I  woald  strongly 
zepudiate  this  contention.  Consecration  of  a  bishop  to 
his  sacred  office  can  never  be  a  mere  form ;  it  is  the 
solemn  and  sacred  service  performed  by  the  Cburch, 
by  which  the  bishop-elect  is  admitted  to  execute  his 
office.  Confirmation,  oa  the  other  band,  is  merely 
the  cooflrmation  of  an  election  already  held.  Conse- 
cration will  be  performed  according  to  the  solemn 
ritual  of  the  Church  in  that  behalf,  and  after 
examination  held  as  prescribed  by  that  ritual.  Con- 
firmation may  be  in  any  form — possibly  not  dictated 
by  any  law,  though  probably  shaped  b?  precedent. 
And,  so  far  as  confirmation  is  concerned,  if  the  election 
by  the  dean  and  chapter  was  to  be  nothing  but  a 
form,  solemn  indeed,  y«-t  but  a  form,  I  can  see  no 
reason  why  the  confirming  of  it  should  not  be  a  form 
also.  But  it  is  hardly  necessary  to  point  oat  that  this 
has  no  application  to  consecration. 

There  are  other  reasons  in  favour  of  the  construction 
of  the  statute,  which  I  think  the  right  one,  and  I  have 
not  omitted  them  in  arriving  at  this  decision.  Thus-, 
where  is  ibe  form  of  procedure  ?  How  is  the  court  to 
determine  such  questions  as  those  raised  in  this  case  P 
Are  they  to  be  heard  in  the  absence  of  the  person  oon- 
oemed  P  Between  whom  are  the  issues  to  be  joined, 
and  how  are  they  to  be  considered  P  If  that  was 
intended,  the  Legislature  surely  must  have  made  pro- 
vision on  these  subjects.  There  is  also  a  forcible 
argument  derived  from  the  recital  in  1  Edw.  6, 
0.  2,  and  there  is  the  high  authority  of  Coke,  Qibson's 
Codex,  and  others,  iu  later  times,  indudiog  Dr. 
Lushiogton.  And,  on  the  other  side,  I  flind  no 
authority  which  has  similar  weight.  I  am,  therefore, 
of  opinion  that  the  rules  should  be  discharged. 

Btdes  discharged,  toith  costs» 

Solicitor  for  the  Crown,  Solicitor  to  the  Treasury* 

Solicitor  for  the  Archbishop  of  Canterbury  and  the 
Vicar-General,  Solicitor  to  tJie  Treasury, 

Solicitors  for  the  biehop-elect,  Peacock  &  Ooddard, 

Solicitors  for  the  applicant  Cobham,  Wainumght  dt 


Co, 


Solicitor  for  the  applicant  G(arbett,  E,  Todd, 


</^c,^)    /  <^.    ^^  . 


^omz  of  Eottiis. 


Dec.  la 


f^rom  C.  A.  I 
(England).  | 

Edwabdes  V,  Babbington.  (a.) 

Landlord  and  tenant— Lease--  Lease  oftheaJtre — Covenant 
not  to  assign-- Grant  of  right  to  supply  refreshments — 
Breach  of  covenant. 

The  lessee  of  a  theatre  covenanted  "  not  to  assign, 
demise,  or  otherwise  part  with  the  indenture "  of  lease 
"  or  any  estate  or  interest  therein  "  without  the  licence  of 
the  lessor,    Subsequently  the  lessee  granted  to  a  third 

(a.)  Reported  by  C.  H.  Gbafton,  Esq.,  Barrister- 

at-Law. 


person  the  free  and  exclusive  licence  and  right  i4>  tueike 
refreshment- rooms  and  bars  in  the  theatre. 

Held,  that  his  so  doing  was  not  any  breach  of  (he 
covenant. 

Decision  of  the  Court  of  Appeal  (sub.  nom.  Daly 
V,  Edwardes,  49  W,  B,  244)  affirmed. 

Appeal  from  a  judgment  of  the  Court  of  Appeal 
(Lord  Alverstone,  L.C.J.,  and  Btgbv  and  Yanghaii 
Williams,  L.JJ.),  49  W.  B.  214,  affirming  a  judg- 
ment of  Kekewich,  J.,  reported  4d  W.  R.  360. 

By  an  underlease  dated  the  8th  of  Febraary,  1894, 
the  appellant  Edwardes  being  lessee  of  certain  premiaei 
situate  ia  Cranbourne-strett,  and  known  as  Daly's 
Ttieatre,  demised  them  for  a  term  of  twenty  years  from 
the  25th  of  December,  1893,  attheyearly  rent  of  £5,500 
to  Augustin  Daly.  Mi,  Daly  ooYenanted  not  at  any 
time  during  the  term  thereby  granted  to  ssaign, 
demise,  or  other  vnae  part  with  tbe  indenture  or  soy 
estate  or  interest  therein  for  all  or  any  part  of  the 
said  term  to  any  person  or  persons  whomsoerer 
without  tbe  licence  of  the  lessor  or  his  assigns  fint 
had  and  obtained  in  writing  under  his  or  their  band 
or  hands  for  that  purpose ;  but  such  oonseat  wai  not 
to  be  unreasonably  withheld  in  the  case  of  a  respectaUs 
and  responsible  tenant,  it  beiog  the  intention  that  ths 
lessee  (Daly)  should  be  at  liberty  at  all  times  to  pro- 
dace  and  perform  by  himself  and  company  or  hii 
licensees  any  first-class  comedy,  drama,  or  opera 
without  the  necessity  of  applying  to  the  lessor  or  hii 
assigns  for  his  consent  in  that  behalf,  but  that  such 
Itoenseea  should  not  be  at  liberty  to  assign,  underlet, 
demise,  or  otherwise  part  with  their  term  withoac  the 
licence  of  the  lessor  first  had  and  obtained  as  alora- 
said. 

There  was  also  a  proviso  for  re-entry  if  thereat 
was  in  arrear  for  twenty- one  days,  or  on  breach  of 
any  covenant  by  the  lessee. 

At  the  date  of  the  underlease  the  exclusive  liosnoa 
to  supply  refreshm'-nt  in  the  theatre  and  of  adver- 
tising, had  become  vested  in  Frank  Warr  &  do. 

By  an  indenture  dated  the  15th  of  April,  1898, 
Daiv,  in  consideration  of  the  sum  of  £1,400  then 
paid  to  him  and  of  the  weekly  reut  or  aam 
of  £15,  granted  to  F.  Warr  &  Co.  the  free 
and  exclusive  licence  and  right  to  the  nae  of 
all  the  refreshment-rooms,  bars«  smoke-rooiBi» 
wine  cellars,  and  offices  then  or  at  any  time 
thereafter  during  the  term  of  the  agreement,  is  or 
connected  with  Da]y*s  Theatre  aforesaid,  together 
with  the  free  right  of  and  access  by  the  isid 
tenants,  their  servants  and  agents,  to  and  iron 
the  same  by  and  through  the  various  entraooei 
and  exits  of  the  said  theatre,  and  of  access  to  and 
from  all  parts  of  the  said  theatre  and  piemisai 
necessary  or  convenient  for  the  purpose  of  exenaaing 
the  rights  thereby  granted,  and  also  the  exdnnTS 
privilege  of  advertising  therein,  for  the  term  of  15} 
years  less  ten  days. 

Gee  of  the  conditions  was  that  the  landlord  Daly 
might,  by  notice  in  writing,  determine  that  agreement, 
and  the  term  thereby  created,  in  the  event  of  the  reni 
beir  g  in  arrear  for  t went f -one  days,  or  other  the 
events  therein  mentioned;  and  that  up^n  the 
happening  of  any  or  either  of  the  events,  aU  the  lighti 
and  privueges  thereby  granted  to  the  t«iants  F. 
Warr  &  Co.  should  at  once  cease  and  determioe. 
Another,  that  the  bars  should  in  all  reepects  be  ooq- 
ducted  in  a  proper  and  orderly  manner,  and  in  aoooid- 
anoe  with  the  rules  of  the  tiieatre.  It  was  fartfasr 
provided  that  Augustin  Daly  should  have  foil  power 
to  discharge  any  servant  or  servants  of  F.  Warr  &  Go* 
who  shoiUd  have  misconducted  himself,  herself,  or 
themselves  to  the  prejudice  of  the  good  oondnot  of  the 
theatre. 
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Kolioenoe  for  this  agreement  was  obtained  from 
Mr.  Edwardes,  who,  on  the  4th  of  September,  1898, 
entered  into  and  took  possession  of  the  theatre  on  the 
ground  that  the  agreement  of  the  15fch  of  April,  1898, 
WM  a  breach  of  the  covenant  contained  in  the  under- 
IfeSflSi  Mr.  Daly  thereupon  issued  the  writ  in  this 
action,  and  claimed  a  deolaration  that  the  entry  was 
not  anthorized  by  the  underlease  of  February,  1894, 
and  asked  for  an  injunction.  Mr.  Daly  died  in  1899, 
sod  the  action  was  revived  by  his  administrator,  the 
present  respondent. 

Eekewich,  J.,  and  the  Court  of  Appeal  held  that 
there  had  been  no  breach  of  covenant ;  and  that  the 
plaintiff  was  entitled  to  the  relief  he  claimed. 

The  defendant  Edwardes  appealed. 

Warminfftonf  K,C,t  and  O,  Cave  (P.  0,  Lawrence^ 
K.C,t  and  Herman  Cohen  with  them),  for  the  appellant. 

f.  B,  Warrington,  K.C,  Eldon  Bankes,  K.C, 
Bririowe,  and  Newton  Crane,  ion  the  respondent. 

Earl  of  Halsbttry,  L.G. — As  has  been  very  clearly 
pointed  out,  the  whole  question  turns  here  upon  the 
oonstmction  of  two  documents,  and  I  have  come  very 
dearly    to    the   conclusion   that   the  judgment   of 
Kekewioh,   J.,  and  the   judgment  of  the  Court  of 
Appeal  confirming  it  were  right.    I  do  not  deny  that 
the  documents  themselves  present  a  beautiful  con- 
fusion of  thought  and  language  by  the  gentlemen 
who  have  contrived  them,  which  was  calculated  to 
create  the  difficulties  which  all  the  judges  who  have 
had  to  deal  with  this  matter  have  expressed.     Those 
who  drew   up   the  documents    have    used   words 
inappropriate  to  the  particular  thing  with  which  they 
were  dealing.  But  they  are  not  words  of  art,  and  it  is 
fraoUy  and  most  properly  conceded  that  we  must,  if 
we  can,  find  out  from  the  language  of  the  instrument, 
having  regard  to  the  relatiuns  between  the  parties 
and  the  object  whiuh  was  on  the  face  of  the  instru- 
ment apparent,  what  were  the  real  intentions  of  the 
parties.    And  really  but  for  the  extremely  confused 
uid  inaccarate  use  of  technical  words  from  time  to 
time  in  the  course  of  these  instruments  the  object  is 
clear  enough.    The  lessee  of  a  theatre  is  making  a 
bargain  with  a  refreshment  contractor,  and  he  wants 
proper  acconunodation  for  those  whom  he  invites  to 
his  theatre  to  be  provided  by  some  person  who  shall 
preside  over  and  have  the  command  and  the  profits  of 
the  refreshment  department  of  the    theatre.     The 
mode  in  which  the  parties  have  contracted  is  that 
which  really  makes  the  difficulty.    But  when  one 
looks  at  the  whole  thing  there  is  not  one  word  which 
necessarily,  as  a  matter  of  art,  decides  the  question. 
Then  let  ns  see  what  the  words  are  that  they  did  use. 
They  did  not  say  that  they  demise,  for  instance,  but 
they  say  that  the  person  with  whom  the  contract 
is  made  ia  to  have  the  use  of  certain  parts  of  the 
premises,  and — ^I  confess  that  I  follow  the  language 
and  the  reasoning  of  the  Lord  Chief  Justice  very 
much — ^if  you  look  throngh  the  whole  thing  you  see 
what  ia  the  object  of  it.     No  doubt  both  parties 
intended  that  the  one  should  be  the  exclusive  refresh- 
ment contractor,  and  that  the  other  person  who  was 
the  leasee  of  the  theatre  should  have  certain  control 
and  certain  powers  of  dealing  with  that  part  of  the 
theatre  which    was   reserved    for   refreshment — the 
refreshment  bars,  cupboards,  &c.    If  that  is  the  real 
meaning   of   the  parties,  is  there  anything  in  the 
language  which  they  ha?e  used  which  prevents  that 
intention  from  being  carried  out  ?    I  think  not.    I 
think  the  instrument  most  unfortunately  framed — 
framed  appaiently  by  attempting  to  adapt  a  common 
form  of  lease  of  land  to  the  contract  into  which  the 
partiea  were  entering ;  and  from  time  to  time  language 
is  nsed — I  think  the  strongest  case  is  where  you  find 


the  covenant  for  quiet  enjoyment,  and  the  payment 
of  rent  and  so  on — which  is  more  appropriate  to  the 
ordinary  transactions  by  way  of  conveyance  and  lease 
and  covenants  in  a  lease.  But  stiU,  when  I  look  at 
the  whole  and  see  the  relations  between  the  parties, 
and  that  which  both  parties  were  contemplating  to  be 
done  respectively  by  one  and  the  other,  I  come  to  the 
conclasion  that  the  decision  which  was  arrived  at  by 
the  courts  below  is  correct,  aud  I  also  come  to  the 
conclasion  that  there  is  nothing  in  the  language  of 
the  instrument  in  question  which  prevents  us  from 
carryiog  out  the  real  intention  of  the  parties.  That 
being  so,  I  am  of  opinion  that  this  appeal  fails,  and  I 
move  your  lordships  accordingly. 

Lords  Maoitaghten,  Shand,  Davby,  Brahfton, 
Robertson,  and  Lindlby  concurred. 

Order  appetUed  from  affirmed,  and  appeal  dismissed 
with  costs. 

Solicitors  for  the  appellant,  Slark,  EdvKtrds,  &  Co, 

Solicitors  for  the  respondent,  John  C»  BiUton  ds  Co, 


eouvt  of  AppeaU 
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Jan.  31. 


From  K.  B.  Div. 

(Collins,  M.B.,  and  Bomer  and 

Mathew,  L.JJ.) 

Bynoe  v.  Bank  of  England,  (a.) 

Negligence — Breach  of  duty — False  evidence — Wrongful 
conviction — Conviction  unreversed — Cause  of  action* 

An  action  to  recover  damages  for  a  breach  of  duty 
whereby  the  plaintiff  was  wrongfully  convicted  of  an 
offence,  or  for  negligently  giving  untrue  evidence  whereby 
the  'plaintiff  vxts  so  convided,  cannot  be  maintained  while 
the  conviction  stands. 

Application  for  leave  to  appeal  from  au  order  of 
Jelf,  J.,  dismissing  the  action  on  the  ground  that  the 
plaintifTs  statement  of  claim  disclosed  no  cause  of 
action. 

The  first  nine  paragraphs  of  the  statement  of  claiiu 
were  as  follows : 

(1)  The  plaintiff  was  at  the  time  of  the  matters 
hereinafter  complained  of  a  fully -qualified  physician 
and  surgeon,  holding  the  double  qualification  and 
registered  on  the  Gteneral  Medical  Rdgister,  residing 
and  carrying  on  the  profession  or  business  of  a  g^enu 
practice  in  medicine,  surgery,  atd  dental  surgery,  at 
1,  Endsleigh-gardens,  London,  N.W. 

(2)  By  virtue  of  divers  Acts  of  Parliament,  charters, 
and  provisions  of  Government  passed,  granted,  and 
made  as  well  for  the  profit  of  the  defendant  corpora- 
tion as  for  the  public  benefit,  the  Gbvernor  and 
Company  of  the  Bank  of  England  (hereinafter  called 
the  Bank  of  England)  were  constituted  and  are  the 
issuers  and  custodians  for  value  of  a  portion  of  the 
national  currency,  that  is  to  say,  of  the  note  issue  of 
the  Bank  of  England. 

(3)  It  is  one  of  the  duties  of  the  Bank  of  England 
as  such  issuers  and  custodians  as  aforesaid  to  check 
the  return  from  circulation  of  Bank  of  England  notes, 
and  for  that  purpose  to  keep  proper  books  of  account, 
and  to  make  and  preserve  entries  showing  the  dates 
on  which  and  the  times  at  which  the  notes  of  the 
Bank  of  England  are  severidly  returned  from  circula- 
tion, and  to  be  and  remain  prepared,  in  the  interests 
of  public  justice,  and  for  the  prevention  of  fraud, 

(a.)  Beported  by  F.  G.  Bt^OKER,  Esq.,  Barrister- 

at-Law. 
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i^th  etidenoe  of  the  dates  and  times  and  generally  of 
the  (droamstanoes  of  such  retaras  from  oircaUrion 
respectivelT. 

(4)  Oa  the  14th,  15th,  and  16th  of  January,  1892, 
the  plaintiff  was  put  upon  hi«  trial  at  the  Central 
Criminel  Court  on  a  charge  of  f org^ery. 

(6)  Iq  the  course  of  t&e  said  trial  it  became  and 
was  held  by  the  presiding  judge  who  tried  the  case  to 
be  material  to  the  issue,  and  of  the  utmost  importance 
and  necessity  in  d«tennining  tbe  value  of  the  cUibi 
set  up  by  the  defence,  and  which  alibi  the  judge 
declared  was  ''  perfect  '*  up  to  one  o'docki  that  the 
prosecutor  should  prove  on  what  day  and  at  what 
time  or  times  of  such  day  certain  Bank  of  England 
notes  of  the  aggregate  value  of  £415  were  returned 
to  the  Bank  of  England  from  circulation,  and  by 
whom. 

(6)  The  Bank  of  England,  in  pursuance  of  such 
duty  as  aforesaid,  attended,  by  their  proper  officer — 
viJE.,  by  the  defendant  Cbarles  John  WilHams,  at  the 
said  court,  and  by  such  officer  informed  the  court, 
purporting  to  give  such  information  from  the  records 
of  the  Bank  of  England  thit  the  said  notes  were 
returned  to  the  Bank  of  England  from  circulation 
at  one  and  the  »ame  time  and  by  the  same  person 
*'  after  lunch  *'  on  tbe  5th  of  May,  1891. 

(7)  The  said  information  which  was  supplied  to  the 
court  as  aforesaid  from  the  records  of  the  Bank  of 

'  England  was,  and  has  been  admitted  both  by  the 
Bfl^  of  England  and  by  the  defendant  Charles  John 
Williams  to  have  been,  erroneous  and  siven  from 
erroneous  and  negligently  prepared  reoorcb,  and  was 
given  by  the  defendant  bank  falsely  and  n^ligently, 
and  in  breach  of  their  doty  as  aforesaid. 

(8)  Owing  to  the  negligence,  misfeasance,  and 
breach  of  duty  of  the  Bank  of  England  as  aforesaid 
the  plaintiff  was  wrongfully  convicted  on  the  said 
charge  and  has  thereby  suffered  damage. 

(9)  As  against  the  defendant  Charles  John  Williams, 
and  through  his  negligently  giving  such  fialse 
evidence  as  aforesaid,  the  plaintuF  was  wrongfully 
convicted  and  has  thereby  suffered  damage. 

On  the  application  of  the  defendants,  J  elf,  J.,  dis- 
missed the  action  on  the  ground  that  ^e  statement 
of  daim  showed  no  reasonable  cause  of  action,  and 
refused  leave  to  appeal. 

The  plaintiff  applied  for  leave  to  appeaL 

The  plaintiff  in  person. 

(7«  FT.  MathewSt  for  the  defendants. 

Cur.  adv,  vuU, 

Jan.  31.— Collins,  M.B.,  read  the  following  judg- 
ment :  The  plaintiff  was  unrepresented  by  counsel  m 
this  case,  and  no  authorities  were  dted  by  the 
defendants.  We,  therefore,  thought  it  weJl  to  look  a 
little  closer  into  the  law  before  giving  judgment. 
The  plaintiff^  asks  leave  to  appeal  from  an  oraer  of 
Jelf,  J.,  dismissing  his  action  on  the  ground  that  the 
statement  of  claim  discloses  no  cause  of  action.  The 
claim  is  against  the  Bank  of  Eoglandand  their  officer, 
Charles  ^bn  Williams,  on  the  grounds  stated  sub- 
stantially in  paragraphs  3  to  9  of  the  statement  of 
daim.  This  claim  is  obviously  open  to  many 
objections  based  on  the  immunity  of  witnesses  and 
other  points,  some  of  which  might  possibly  have  been 
cured  by  amendment.  There  is,  however,  one  broad 
prindple  lying  at  the  root  of  the  whole  matter,  to 
which  we  drew  attention  during  the  argument— viz., 
that,  as  long  as  a  conviction  stands,  '<  no  one  against 
whom  it  is  produdble  shall  be  permitted  to  aver 
against  it."  See  note  to  DucJiesa  of  Kingston's  ecue, 
2  Smith's  Leading  Cases  (10th  ed.),  p.  713,  where  the 
authorities  are  collected.  In  a  modem  case,  BasSbS  v. 
MaUhewSt  15  W.  B.  839,  L.  B.  2  C.  P.  684,  the  point 


was  raised  that  this  doctrine  oould  not  be  h«ld  to  defest 
an  action  for  malidous  prosecution  which  resulted 
in  a  conviction  from  which, 'as  here,  there  ooald  be 
no  appeal,  and  which,  therefore,  remained  unreTiised. 
That  case  arose  on  a  demurrer  which  admitted  malice 
and  want  of  reasonable  and  probable  cauas.  The 
court,  however,  overruled  the  argument.  Byles,  J«, 
said  :  ''  I  think  w<»  should  be  disturbiDg  fouodatioiu 
if  we  were  to  admit  that  there  is  any  doabt  that  the 
criminal  proceeding  must  be  determined  in  favour  of 
tbe  accQsed  before  he  can  maintain  an  action  for  a 
malicious  prosecution.  If  this  were  not  lo,  almost 
every  case  would  have  to  be  tried  over  again  on  iti 
merits.  In  my  judgment,  it  makes  no  differenos  that 
the  party  c<^nvicted  has  no  power  of  appeahng.  This 
doctrine  is  as  old  as  the  case  of  Vanderbergh  v.  Blakt, 
Hardres,  195,  where  Hale,  C.B.,  says  that 
*  if  such  an  action  be  allowed ' — ^that  is,  an  uArm, 
against  a  custom-house  officer  for  sdeing  goodi 
which  were  afterwards  condemned   as  for&ted  by 

t'udement  of  the  proper  court — *  the  judgment  would 
»e  blowed  off  by  a  side-wind.*  '*  Montague  Smith,  J., 
was  of  Uie  same  opinion,  and  dted  the  judgment  in 
tbe  case  of  Casinque  v.  Behrens,  3  E.  &  B.  709,  st  p. 
721,  9  W.  B.  C.  L.  Dig.  37,  in  which  Cromptoo,  I, 
said :  '*  There  is  no  doubt,  on  prindple,  and  on  the 
authorities,  that  an  action  lies  for  maliciouBly  and  with- 
out reasonable  and  probable  cause  setting  the  law  of 
tbis  country  in  motion  to  the  damage  of  the  pliintii, 
though  not  for  a  mere  conspiracy  to  do  so  without 
actual  legal  damage.  .  •  .  But  in  such  an  aotioa 
it  is  essential  to  show  that  the  i>rooeeding  alleged  to 
be  instituted  malidondy  and  without  probaUe  omm 
has  terminated  in  favour  of  the  plaintiff,  if  fromiti 
nature  it  be  capable  of  such  termination.  The  reaeon 
seems  to  be  that,  if  in  the  prooeedinc  complained  of 
the  dednon  was  against  the  plaintiff,  and  was  ittd 
unreversed,  it  would  not  be  oondstent  with  the 
prindples  on  which  law  is  administered  for  another 
court,  not  being  a  Court  of  Appeal,  to  hold  thai  the 
deddon  was  come  to  without  reasonable andprobable 
cause."  Montague  Smith.  J.  oontinued :  "  The  only 
ground  upon  wmch  Mr.  Wood  (the  plaintiff's  coonee]] 
has  attempted  to  distinguish  this  case  from  the  ooznot 
of  authorities  is  that  here  the  plaintiff  had  bo 
opportunity  of  appealing  agdnst  the  oonviotioo.  If 
we  yidded  to  his  argument,  we  should  be  ooostitatiDg 
ourselves  a  Court  of  Appeal  in  a  matt'^r  in  which  the 
Legidatore  has  thought  fit  to  dedare  that  there  ihiH 
be  no  appeal.  It  was  intended  that  the  judgment  of 
tbe  magistrate  in  a  case  of  this  sort  should  be  floeL 
It  cannot  be  impeached  in  an  action.'* 

A  witness  charged  with  negligence  only  is  desdy 
not  in  a  worse  podtion  than  a  proeeontor  who  admifei 
malice  and  want  of  reasonable  and  probable  oaoi^ 
It  is  clear,  therefore,  that  the  plaintiff  has  no  posiibb 
cause  of  action,  and  his  application  must  be  diBnimod. 

BoMSB  and  Mathbw,  L.JJ.  concorred. 

Applicfxtion  dismissed, 

Solidtors  for  the  defendants,  Freshfidds  A  WiUvms* 
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Jliii%  Court  o{  Juflitia. 


Chao.  Div. 
Fanrell 


Hv.  I 
,J.] 


F.  b.  24. 


In  re  Chbtwynd*8  Bettlsicent. 
Sga&ibbriok  v.  Nbvinson.  (a.) 

Trustee— SeltUment — Discharge  of  one  trustee  without 
appointing  a  substitute— Trustee  Act,  1893  (56  &  57 
Vict.c,  63),  M.  11,  25. 

The  court  hoLS  power ^  under  its  inherent  jurisdiction  in 
administering  the  trusts  of  a  settlementt  to  discharge  a 
trustee,  when  there  are  other  trust  es  remaining,  without 
appointing  a  trustee  in  the  place  of  the  retiring  one,  but 
it  has  not  such  power  under  the  Trustee  Act,  1893. 

This  was  originally  a  lummona  asking  noder  seotion 
25  of  the  Trustee  Act,  1893,  for  the  disoharge  by  the 
court  of  a  trustee  under  the  marriage  settlement  of 
a  Mr.  ^  and  Mrs.  C&etwynd,  leaviog  three  trustees 
remaining  without  appoioting  anyone  in  his  plaoe. 

Theoourt  refused  this  application,  but  gave  leave  to 
amend  the  summons  by  asldng  for  administration  of 
the  trosts  of  the  settlement  b?  the  court  and  making 
the  retiring  trustee  plaintiff  and  all  other  parties 
interested  defendants. 

The  summons  was  adjourned  into  court  for  the 
pDipoie  of  obtaining  a  difcision  on  this  point. 

Finehj  for  the  plaintiff. 

Prior,  for  the  three  defendant  trustees. 

Leeke,  for  the  infant  children  of  the  marriage* 

Mn,  Ghetwynd  was  not  represented. 

Fakwell,  J. — ^This  is  an  application  by  a  trustee, 

who  is  desirous  of  being  discharged,  against  the  other 

three  trustees,  the  two  life  tenants  and  the  children 

of  the  marriage.    Since  the  summons  was  taken  out 

the  husband  and  wife  have  been  divorced  and  an 

order  was  made  varying  the  settlement  to  which  I 

need  not  refer*      When  the  case  came   before  me 

originally  in  chambers  it  was  an  action  under  the 

Tmstee  Act  alone.    I  was  then  of  opinion,  and  now 

am,  that  the  contt  had,  under  that  Act,  no  power  to 

allow  a  trustee  to  retire  unless  the  court  could  appoint 

the  other   remaining   trustees   as   trustees   in    the 

phuie  of  themselves  and  the  retiring  trustee,  as  to 

which  there  was  considerable    conflict    of  opioion. 

Jessel,  M.Bm   thought  it  was  possible,  but  Ootton, 

L.J.,  thought  it  was  not,  and  in  In  re  Aston,  31  W.  E. 

801,  23    Ch.   D.    217,  Jessel,    M.B.,    in   deference 

to  the  optnion  of  the  other  judges  and  in  order 

that  the  praotioe  in  Lunacy  and  Chancery  might  be  the 

same,  withdrew  his  opinion,  and  the  Court  of  Appeal 

declined  to  make  the  order.     The  result  is  that  the 

court  does   not  allow   trustees  to  retire  under  the 

Trustee  Act  simply.    I   suggested   that   the   court 

always  had  |K>wer  to  allow  a  trustee  to  go,  under  its 

inherent  iuriadiction.    The  stmimons  was  therefore 

amended  by  asking  for  administration  and  joining  all 

persons  interested  as  defendants  with  the  tmstee  who 

wished  to  retire   as  plaintiff.     In  my  opinion  the 

trustee  is  perfectly  reasonable  in  his  desire  to  retire. 

He  has  served  for  ten  yf  ars  as  trustee  and  is  sixty 

years  of  age.      I  adopt  what  was  said  by  Lord  St. 

Leonards  in  Courtenay  v.  Cowrtenay,  3  Jones  ft  Lai 

519,  at  p.  533  :   '*It  is  quite  a  mistake  to  suppose  that 

a  trustee  who  is  entitled  to  be  discharged  from  his 

tmit  18  bound  to  show  to  the  court  that  there  is  some 

other  person  ready  to  accept  the  trust.    The  court 

refers  it  to  the  Master  to  appoint  a  new  trustee,  but 

(a.)  Reported  by  J.  F.  Cabb,  Esq.,  Barrister-at- 

Law. 


if  no  person  will  accept  the  trust  it  may  find  itself 
obliged  to  keep  the  trustee  before  the  court  and  not 
discharge  him.  The  court  will,  howevfr,  take  care 
that  the  trustee  shall  not  suffer  thereby."  He 
referred  there  obviously  to  a  sole  trustee,  or  a  case  of 
two  or  more  other  trustees  who  were  unwilling  to  be 
reappointed.  The  right  of  a  trustee  who  is  not 
capriciously  retiring  is  not  dependent  on  finding 
someone  to  take  his  place,  but  the  court  may  think 
it  necessary  to  keep  the  trustee  before  it:  for  the 
purpose  of  any  future  question. 

Here  I  have  no  such  difficulty,  as  I  still  have  three 
trottees  remaining.  Section  1 1  of  the  Trustee  Act, 
1893,  enables  parties  to  do  that  out  of  court  which  I 
now  propoe  to  do  in  court.  I  therefore  feel  no 
difficulty  in  discharging  the  plaintiff  from  being 
trustee  without  appointing  aoyi  ne  in  his  place.  No 
vesting  order  is  required,  I  simply  difobarge  the 
plaintiff  from  being  trustee. 

Solicitors,  Gregory  Rowdiffe,  Itawle,  <fe  Co.,  for 
Finch,  Johnson,  Jt  Finch,  Fresiou ;  Lethbridge  &  Prior » 


Jan.  30,  31 ;  F«b.  1,  3. 


Chan.  Div.   ) 
Buckley,  J.  ) 

The  Acetylene  Illuminating  Co.  (Limited)  v. 
The  United  Alkali  Co.  (Limited),  (a.) 

Fate  t — Invention  previously  patented  abroad — Inttr^ 
national  convention — Patent  not  ante^dated — Puhlica* 
turn  between  date  of  foreign  patent  and  English  patent 
— Certijioate  as  to  particulars  of  objections — Particu^ 
lars  of  document  not  an  anticipatioti — CertificcUe  as  to 
validity — Invalid  patent — Patents,  (fee,  Act,  1883(46 
<fe  47  Vict,  c.  67),  ss,  29,  31,  103. 

A  patentee  of  an  invention  already  patented  in  a 
foreign  country  {which  is  a  party  to  the  international 
convention),  desiring  to  ante-date  his  English  patent 
under  section  103  of  the  Patents^  (fee,  Act,  1883,  must 
apply  for  that  purpose  within  tlie  seven  months  limited 
hy  the  section,  and  subsequent  application  to  ante-doUe  is 
too  late,  even  although  the  English  patent  is  applied  for 
within  the  seven  months.  If  the  patentee  does  not  get  his 
grant  ante-dated,  the  court  will  treat  its  actual  date  as 
conclusive  upon  the  question,  and  consequently  publica" 
tions  prior  to  its  liote,  though  subsequent  to  the  date  of 
the  foreign  patent,  may  be  proved  as  anticipations. 

In  a  patent  action  a  certificate  that  particulars  of 
objections  have  been  proven,  or  are  reasonable  and  proper, 
will  not  be  given  as  to  particulars  of  documents  which 
are  used  to  prove  common  knowledge  and  not  as  antici- 
pations. 

Semble,  particulars  of  documents  which  relate  to  the 
common  knowledge  before  t?ie  pat'.nt,  and  which  are  not 
relied  upon  as  anticipations,  need  not  be  given  by  the 
defendant. 

In  an  action  for  infringement,  which  has  failed,  and 
in  which  the  patent  has  been  declared  invalid,  a  certificate 
that  the  validity  of  the  patent  has  come  in  question  will 
not  be  given, 

Haslam  &  Co.  v.  Hall,  5  Hep,  Pat,  Cos,  1,  not 
followed. 

Action* 

This  was  an  action  for  the  infringement  of  four 
pfttents  of  which  the  plaintiffs,  the  Wilison  Laboratory 
Co.,  were  the  registered  owners,  the  first-named 
plaintiffs  being  their  licensees. 

At  the  trial  the  plaintiffs  abandoned  the  action  as 
reguds  the  first  three  patents,  and  relied  only  on  the 
latest  one,  which  was  granted  to  T.  L.  Wiltson,  of 

(a.)  Reported  by  Neville  Tebbutt,  Esq.,  Barriater« 

at- Law. 
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New  York,  No.  16,705  of  1894,  and  whioh  relatod  to 
the  maaafaoture  of  caloiimi  oarfaidef  used  in  the 
manufactare  of  aoetylene. 

The  defendants  denied  that  they  had  infringed,  and 
alle^^  that  the  patents  were  invalid.  Among  their 
pviioalars  of  objectioas  the  defendants  alleged  that 
the  inventions  olaioied  by  the  letters  patent  were 
published  prior  to  its  date  by  a  paper  relating  to 
electric  furnaces,  read  by  Sir  W.  Siemens  in  1680 
before  the  Society  of  Telegraph  Bngpineers,  and  pub- 
lished in  their  trausactions;  also  by  ipedfications  of 
(among  others)  Willson  (U.S.A.)  of  the  year  1892, 
and  Aoheson  (U.S. A.)  of  the  same  vear,  which  were 
published  in  the  Patent  Office  Library,  and  by  a 
paper  by  a  M.  Moissan,  printed  in  ^e  (hmpU» 
Bendtu  of  the  Academic  des  Sciences,  also  published 
in  ttie  Patent  Office  Library  on  the  16th  of  March, 
1891.  The  invention  had  previously  to  the  patent 
relied  upon,  been  patented  in  the  united  States  of 
America,  and  in  view  of  the  prelioiinary  objection 
which  was  taken  to  the  paper  of  M.  Moissan  being 

gVen  in  evidence  as  a  prior  publication  the  following 
cts  are  material : 

On  the  28th  of  February,  1894,  the  patentee,  of 
whom  the  plaintiflPs  were  the  sucoeisors  in  title,  made 
an  application  in  the  United  States  of  America  in 
respect  of  the  invention  the  subject  of  this  "HngliaK 
patent. 

On  the  16th  of  March,  1894,  there  was  the  publica- 
tion in  the  Patent  Office  Library  of  Moissan's  paper. 

On  the  Ist  of  September,  1894,  the  patentee  lodged 
his  apphoation  for  a  patent  in  this  country.  That 
application  was  in  common  form.  He  did  not  apply 
under  section  103  of  the  Patents,  &c.  Act,  1883,  for 
the  patent  to  be  dated  in  his  favour  as  of  the  28th  of 
February,  1894,  the  date  of  the  appUoation  in  the 
United  States.  The  seven  months  lunited  by  section 
103  expired  on  the  28th  of  September,  1894.  Subse- 
quently, on  the  20th  of  June,  1895,  just  before 
lodging  his  complete  speciflcation,  hii  solicitors  wrote 
to  the  comptroller  to  the  effect  that  the  patentee 
wished  to  avail  himself  of  his  rights  under  section  103 
of  the  Patents,  &c..  Act,  1883.  The  comptroller 
replied  on  the  21st  of  June,  1895,  that  he  would  not 
be  justified  in  antedating  the  patent  under  that 
section,  as  no  application  for  such  a  prior  dating  had 
been  nuKle  within  seven  months  of  the  date  of  the 
foreign  application.  On  the  27th  of  Jime,  1895,  the 
patentee  lodged  his  complete  specification,  which  was 
accepted  on  Sie  30th  of  November,  1895,  and  the  letters 
patent  were  sealed  as  of  the  1st  of  September,  1894. 

At  the  trial  of  the  action  a  preliminary  qaesiion 
arose  as  to  whether  under  the  circumstances  the  paper 
of  Moissan  could  be  treated  as  a  publication  prior  to 
the  patent. 

Moultan,  K,0,,  and  Cohfix  {Roger  Wallace^  K,C*, 
with  them),  for  the  plaintiffs.  —  The  case  comes 
within  sub-section  2  of  section  103  of  the  Act,  and 
consequently  the  publication  of  a  description  of  the 
invention  subsequent  to  the  foreign  application  does 
not  invalidate  the  patent.  The  caie  of  Britiih  Tanning 
Co.  (Limited)  ▼.  Groth,  8  Bep.  Pat.  Gas.  113,  13  W.  B. 
I^.  148,  is  not  the  same  as  this,  as  in  that  case  there 
was  no  application  to  the  comptroller  for  the  ante- 
dating ox  the  patent,  as  there  was  here  before  the 
deUvery  of  the  complete  specification. 

C,  A,  CripjMy  K»C.t  Lord  Robert  Cecil,  K,C.,  A,  J, 
Walter,  and  u.  A*  Btieknill,  for  the  defendants. 

BuOKiJET,  J.— On  the  27th  of  June,  1895,  the 
patentee  lodged  his  complete  specification,  which  was 
accepted  on  the  30di  of  November,  1895,  and  his 
letters  patent  were  sealed  as  of  the  1st  of  September, 
1894.  That  being  so,  the  publication  by  M.  Moissan 
m  the  16th  of  Iwch,  1894,  was  a  prior  publication. 


unlets  the  patentee's  application  dates  back  to  the 
28th  of  February,  1894.    Mi.  Moulton  argnss  that  it 
does  so.    I  am  of  the  contrary  opinion.    It  soemi  to 
me  that  the  effect  of  section  103  is  this.    Where  a 
man  has  made  an  application  in  a  foreign  state,  he  ii 
entitled  under  section  103,  sub-section  1,  to  a  patent 
for  his  invention  in  priority  to  other  applicants,  and 
such  patent  shtll  have  the  B«me  date  as  the  date  of  the 
foreign  application.    Toe  effect  of  section  103  is  thst 
a  man  who  has  applied  to  a  foreign  state  has  two 
alternatives,  and  he  may  take  which  he  likes.   He 
may  take  a  patent  to  run  from  the  date  of  his  prior 
application  m  the  foreign  state,  which  will,  of  oonne, 
be  for  the  lesser  term  of  years,  having  nsvd  to  the 
time  that  has  expired  since  that  date.    Or  he  may, 
if  he  is  so  minded,  take  a  patent  to  run  for  fomteea 
years  from  the  date  of  his  English  applioatioiL   He 
u  entitled  to  that  under  section  103,  if  he  aaks  for  it 
He  is  not  bound  to  ask  for  it,  but  he  is  entitled  to  it 
if  he  does.    Then  the  section  goes  on:  "Provided 
that  the  application  is  made  in  the  case  of  a  patent 
within  sev«n  months  from  his  applying  for  protectioQ 
in  the  foreign  state  with  whioh  the  anrangemeot  ii  m 
force."    Now,  what  is  the  application  mn  apolna 
of  P    In  my  opinion  it  is  the  application  under  tin 
section — the  application  upon  which  the  applicmt 
says:  <*0f  the  two  alternatives  offered  me,  I  will  tab 
the  patent  dating  back  to  the  date  of  my  EngM 
application."    Now  it  seems  to  me  that  his  eLeotiflao! 
exercising  the  option  to  whioh  he  is  entitled  iniut  be 
made  within  the  seven  months.    Let  us  see  wbat 
reason  there  is  for  that.    Suppose  A.  is  a  pstaoo  who 
has  applitd  subsequenUy  to  the  date  of  B.'s  apphea- 
tion  in  the  foreign  country,  but  before  B.'sapplicatioQ 
in  this  country.    If  B.  avails  himself  of  seotkm  103 
he    ranks  in    priority    to  A.     If    not,   he  oobm 
after  A.    Noir,  what  is  the  period  within  which  A. 
is  entitied  to  have  his  rights  in  that  respect  deter- 
mmedP    He  is  entitied  to  know  what    they  are,  I 
conceive,  within  the  seven  months.    He  is  entitled  to 
be  able  to  say,  "  Within  the  seven  months  I  will 
or  I  will  not  go  on  with  my  application,"  aooordisg 
as  the  man  who  appUed  araosia  before  him,  sod  m 
England  after  him,  avails  himself  of  the  esdier  or 
later  date.    It  is  said  that  sub-seotion  2  of  aecto 
103  is  some  indication  to  the  oontrsffy.    I  '^S^^ 
the  wording  of  sub-section  2  of  section  103  is  a  htw 
difficult,  but  I  read  it  as  being  a  aub-seotion  dealing 
only  with  the  state  of  things  wliich  u  to  take  plaoeif 
the  man  avails  himself  of  this  section,  or,  to  pi^  » 
shortiy,  that  the  sub-section  is  to  be  read  siif  n 
were  «  shall  not  invalidate  the  patent  which  may  ba 
granted  under  the  proviaions  of  tnia  section."   Itwn 
not  intended  if  the  man  had  made  a  foreign  *P]^^ 
tion,  and  an  English  application,  that  if  he  tooiaii 
grant  under  his  English  application  he  should  uiu 
cases   ba   protected   from  prior   appUoatioiia.   w 
would  be  inconsistent  with  all  the  rest  of  the  seohoa 
Eomer,  L.J.,  in  BrUish   Tanning    Co.  (Lim»*dj  ^ 
Groth,  8  Eep.  Pat.  Gas.,  at  p.  122,  said  that  ij- 
section  2  was  ooly  intended  to  apply  as  P«*<>^2" 
general  provisions  of  section  103  to  oases  where  tu 
patentee  was  availing  himeelf  of  the  privileges  gi«v 
to  him  by  that  section.    If  I  may  pcoperi^aftj"^  ^ 
entirely  concur  with  that  expression  of  opinion.   Vow 
here  the  seven  months  dapaed  on  the  28th  <^^fP^ 
ber,  1894,  and  before  that  time  this  patentee hsdDOi 


sought  to  avail  himself  in  anw  way  of  the  leoaoi- 
Subsequentiy,  on  the  20th  of  June,  1895.  he Jj[ 
desirous  of  doing  so,  but  the  Patent  Office  deeuDsd  «) 
seal  his  patent  as  of  the  prior  date,  and  u^  my  qpwa 
rightiy.  Whether  rightiy  or  wrongly,^*  Py*| 
which  is  being  sued  upon  is  in  point  of  laol  of  iv 
date  of  the  1st  of  September,  189i,  and  it  •W^^ 
me  that  that  is  conclusive  on  this  point    It  seatf  * 
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ne,  therefore,  that  the  alleged  antioipation  by 
Moinan  is  oae  of  which  the  defendants  wiU  be  in  a 
position  to  ayail  themselves. 

The  trial  then  piooeeded  and  his  lordship  foond 
that  the  patent  had  been  anticipated  and  was  iovalid, 
and  that  there  had  been  no  infirini^ement  and  he  dis- 
missed the  action  with  costs. 

The  defendants  asked  for  a  certificate  that  their 
psrtioukrs  of  objections  were  proven,  or  were 
rassonable  and  proper,  not  only  as  regards  those 
gi?en  in  respect  of  the  patent  relied  on  by  the  plaiLtiff, 
bat  also  as  regards  the  patents  abandoned  at  tbe  com- 
menoement  of  the  trial. 

BuoKLEY,  J.,  refused  to  grant  a  certificate  a^ 
regards  the  abandoned  patents  upon  the  authority  of 
Mandleberg  y.  Mcfley^  11  R.  P.  0.  1. 

The  defendants  then  asked  f  ^r  a  certifioato  as  to  all 
the  particulars  of  objectioos  given  in  respect  of  the 
patent  relied  on,  not  only  as  to  Moissan's  papers  and 
SD  American  specification  which  had  beea  held  to  be 
anticipations,  and  for  which  his  lords^^ip  certified,  but 
also  as  regards  the  papers  of  Sir  W.  Siemens  and 
others  which  were  used,  not  as  anticipations,  but  to 
show  the  nature  of  certain  furnaces  used  in  connection 
with  the  patent. 

Lord  Boberi  Cecily  K.C.,  A.  J.  Walter,  and  t^.  A. 
BuckniU  (C7.  A*  Cripps  with  them),  for  the  defendants 
^It  has  been  the  practice  to  require  all  spedfioations 
iateoded  to  be  referred  to  at  the  tritl  to  be  mentioned 
among  the  particulars  of  objections,  and  if  they  are 
not  so  mentioned  they  are  noe  allowed  to  be  put  in 
evidence.    They  are  therefore  reasonable  and  proper. 

Cole/a»  (MouUont  K.C,^  and  Soger  Wallace,  K.C., 
with  him),  for  ttie  plaintiffs. 

BuoELBY,  J. — ^Under  section  29,  sub-section  6,   I 
have  to  certify  that  a  particular  of  objection  is  reason- 
able and  proper.    The  defendants  have  asked  me  for 
the  costs  of  the  particulars  of  objections,  of  which  I 
will  take  as  an  instance  the  specification  of  Siemens' 
arc  fnmaoe.     It  appears  to  me  that  this  specification 
was  no  objootion  at  all  to  the  validity  of  the  plaintifib' 
patent.      The  patent  mentioned  a   thing   called    a 
Siamen's  aro  furnace.    To  ascertain  what  that  was  it 
might  be    necessary  to  prove   the   specification  of 
Bimnens  which  claimed  it.    That  would  be  a  matter 
of  e?idence.     I  suppose  a  witness  could  have  been 
called  and  asked  what  a  Siemens*  arc  f  urnaoe  was. 
The  defendants  suggest  that  that  could  not  be  done 
in  a  patent  action  uoless  the  specification  was  men- 
tioned amonff  the  particulars  of  objection.    That  does 
not  commend  itself  to  my  intelligeace,  and  I  do  not 
see  how  it  oan  be  so.    You  may  prove  anything  that 
is  material  in  an  action,  subject  to  this  liodtation, 
that  if  it  is  an  objection  you  must  give  particulars  of 
it  under  the  statute,  if  it  is  not  an  objection  yon  may 
prove  it  without  having  done  so.    I  therefore  do  not 
certify  with  ren>ect  to  the  Siemens'  or  the  Cowle's 
speoifioationi,  which  were  referred  to  merely  for  the 
purpose  of  asoertaining  what  electric  arc  f  nroaoes  are. 

CoUfax  asked  for  a  certificate  that  the  validity  of 
the  patent  relied  on  had  come  into  question,  and 
refemd  to  Hadam  &  Co,  v.  Hall,  5  Bep.  Pat.  Oas.  1, 
and  snggeated  that  the  patent  might  be  upheld  in  the 
Ckmrt  of  Appeal,  and  that  it  was  doubtful  whether 
they  oonld  grant  the  certificate. 

BvoBunr,  J. — I  cancot  think  that  the  learoed 
jodge  said  wba*^  he  is  reported  to  have  said  in  Haelam 
d  Co.  ▼•  Hallf  because  his  observation  s  seem  to  lead 
to  a  oonolnaion  the  contrary  of  that  at  which  he 
anived.    I  refuse  the  certificate. 

Bolicitora  for  the  plaintiffs,  QuedaUa  <&  C/oss. 
Holioitors  for  the  defendants,  J.  H,  &  J,  Y,  Johnson. 


(Lord  5;StSr,'L.C.J.)  [  ^^'  ^^ '  ^•*'-  ^*- 

Babnbs  v.  Biohabds  avd  Othebs.  (a.) 

Conircui — Setting  aside — Contract  of  eervice^Dismissal 

— Undue  preesure. 

In  an  a^Monfcr  salary  due  and  damages  for  wrongful 
dismissal  the  defendants  pleaded,  inter  alia,  that  by  an 
agreement  entered  into  by  the  plaintiff  and  the  defendants, 
which  agreement  was  embodied  in  a  deed,  the  plaintiff 
had  tendered  his  resignation,  which  had  been  accepted  by 
t?ie  defendants,  and  that  the  plaintiff  had  excepted  a 
certain  sum  of  money  in  complete  satisfaction  and  dis^ 
cliarge  of  all  his  claims  against  the  defendcmts.  In  his 
reply  thie  plaintiff  pleaded  that  lie  was  induced  to  execute 
the  deed  by  the  defendants  threatening  unlawfully  to 
imprison  him  unless  he  executed  the  same,  and  that  he 
executed  the  deed  in  fear  that  the  threat  would  be  carried 
out,  and  that  he  had  given  no  real  or  free  consent  to  su^h 
execution.  At  the  trial  of  the  action  two  questions  were 
left  to  the  jury : 

(1)  Was  the  plaintiff  induced  to  make  the  agreement  by 
threats  of  the  defendants  of  criminal  proceedings  or  im^ 
prtsonment  ?  To  which  the  Jury  returned  the  answer, 
**No.'' 

(2)  W<u  the  plaintiff  induced  to  make  the  agreement  by 
undue  pressure  exercised  by  the  defendants  to  force  the 
plaintiff  to  enter  into  the  agreement  f  To  which  the  Jury 
returned  tJie  answer,  **  Yes" 

Held,  on  further  consideration,  thcU  the  answer  of  the 
jury  to  the  second  question  ufas  not  sufficient  to  entitle  the 
plaintiff  to  get  rid  of  the  deed  and  to  fall  back  upon  his 
original  daims,  and  that  Judgment  must  be  entered  for 
the  defendants. 

Further  consideration. 

In  this  action  the  plaintiff  claimed  for  balance  of 
sala-y  due  and  damages  for  wrongful  dismissal. 

Tiie  plaintiff  in  his  statement  of  claim  stated  that 
iu  July,  1897,  the  defendants,  the  proprietors  of 
Collins'  Music  Hall,  Islington,  appointed  the  plain- 
tiff their  manager  at  the  said  music  hall  at  a  salary 
of  £200  per  annum. 

The  plaintiff  served  the  defendants  in  this  caparnty 
until  the  27th  of  September,  1900,  when  the 
defendants,  at  the  plaintiff  alleged,  wrongfully  dis- 
missed him  from  their  service. 

The  defendants  in  their  statement  of  defence 
denied  tiiat  they  wrongfully  dismined  the  plaintiff 
from  tiieir  service  and  alleged  that  he  tendered  his 
resignation  as  manager  and  U^at  they  accepted  such 
resignation.  They  further  alleged  that  on  the  27th 
of  September,  1900,  there  were  croBs-daims  between 
the  plaintiff  and  the  defendants  and  that  it  was  on 
that  day  agreed  between  the  parties  that  aU  such 
claims  should  be  satisfied  and  discharged  by  the 
defendants  paying  the  plaintiff  the  sum  of  £300  in 
satisfaction  of  all  claims  existing  between  them,  and 
in  pursuance  of  such  agreement  the  defendants  paid 
to  the  plaintiff  the  sum  of  £300,  which  the  plamtiff 
accepted  in  complete  satisfaction  and  discharge  of 
all  his  claims  against  the  defendants,  and  the 
defendants  and  me  plaintiff  then  executed  a  deed 
which  embodied  the  above  agreement,  and  in  which 
the  plaintiff  acknowledged  receipt  of  the  £300,  and 
'ihe  defendants  and  the  plaintiff  covenanted  with 
each  other  and  acknowleoged  that  the  resignation 
had  been  tendered  and  accepted  as  from  the  above 
date,  and  each  released  the  other  from  all  claims. 

Fnder  the  ourcumstances  the  defendants  denied  that 
chey  were  indebted  to  the  plaintiff  at  alL 

The  plaintiff  in  his  reply  pleaded   that  he  was 

(a.)  Reported  by  B.  G.  StiLLW£LL,  Esq.,  Barrister- 
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xnduoed  to  execute  the  deed  "by  the  defendants 
threatening  unlawfully  to  imprison  the  plaialaff 
unless  he  would  execute  the  same,  and  the^  plaintiff 
executed  the  said  deed  in  fear  that  the  said  threat 
would  be  immediately  carried  into  execution."  The 
plaintiff  further  pleaded  that  he  executed  the  deed 
"  when  he  was  so  taken  by  surprise  and  over- 
whelmed by  the  said  threat  •  .  .  that  he  gave  no 
real  or  free  consent  to  ihe  said  execution  of  ttie  said 
deed,  which  was  produced  for  his  signature  by  the 
defendants  immediately  after  they  h«(l  made  ttie  sud 
threat  in  order  that  the  plaintiff  might  be  induced  to 
execute  the  s«me  when  surprised  and  deceived,  as  the 
plaintiff  was  by  the  said  threat." 

The  case  was  tried  before  Lord  Alverstone,  L.G. J., 
and  a  special  jury  in  December,  1901.  Two  questions 
were  left  to  tue  jury  by  the  learned  judge : 

(1)  Was  the  piamtiff  induced  to  make  the  agree- 
ment of  the  27th  of  September,  1900,  by  threats  of 
the  defendants  or  Mr.  Butland,  the  defeodants' 
solicitor,  of  criminal  proceedings  or  imprisonment? 
— ^Answer,  **  No." 

(2)  Was  the  plaintiff  induced  to  make  the  agree- 
ment of  the  27th  of  September,  1900,  by  undue 
pressure  exercised  by  the  defendants  or  Mr.  Rutland 
to  force  theplainttff  to  enter  into  the  agreement  ? — 
Answer,  "  Yes." 

The  question  whether  the  answer  to  the  second 
question  was  sufficient  to  entitle  the  plaintiff  to  get 
rid  of  the  deed  and  to  fall  back  upon  his  original 
daims  was  then  reserved  for  further  considera- 
tion. 

Bray^  KO,,  Arthur  PoweU,  and  W.  Higgins,  for  the 
plaintiff. 

Sir  Edward  Clarke,  K,C.,  0111^  E.G.,  and  BoxaU, 
lor  the  defendants. 

The  facts  of  the  case  and  the  arguments  of  counsel 
OH  the  further  coasideration  suffidentty  appear  in  the 
following  reserved  judgment. 

Cur,  adv»  vult. 


his  original  cUiims.    The  case  was  argued  bsfon  m 
on  Monday,  the  13th  of  January  last,  and  I  took  time 


y  upon  tne  point 
coii  sider.    A  brief  outline  of  the  facts  will  be  deanUs 
before  dealing  with  the  arguments  which  were  rtiaed 
before  me. 

The  plaintiff  had  been  engaged  by  the  defcadsnta 
for  the  year  1897  as  the  manager  of  OoUins'  ICnw 
Hall.  At  a  subsequent  date  he  was  also  appointed 
managing  director  of  the  Loudon  Music  Hall,  wldoli 
was  owned  by  a  Umited  company,  of  whiflh  tiie 
defendants  were  tiie  principal  shareholden. 

The  plainttff  was  responsible  for  working  sooouDts 
of  both  establishments,  and  these  aooouoti  ven 
audited  weekW  by  a  firm  of  accountants,  and,  up  to 
tbe  27th  of  September,  1900,  no  question  had  bw 
raised  as  to  any  irregularities  by  the  plaintiff  m  hv 
accounts  or  in  the  discharge  of  his  duties. 

On  that  day,  being  viQ  occasion  of  tilie  umu 
weekly  meeting  at  the  €k>llin8'  Music  Hall,  the 
defendants  and  their  solicitor,  Mr.  Butland,  atteodei 

The  plaintiff  was  called  in  and  asked  to  explim  a 
number  of  items  relating  to  the  aoconnts  of  botii 
music  halls,  as  to  which  it  was  suggested  tiiai 
irregularities  had  occurred.  The  total  amonnt  m 
many  of  the  items  was  not  large,  and  as  to  man^or 
them  he  was  able  to  give  a  satisfactory  ezplaaahon, 
but  as  to  certain  others  he  was  unable,  at  tiie  timM^ 

Sive  an  exj^nation  which  was  satisfactory  to  ne 
ef endants.  The  discussion,  which  lasted  from  abiat 
11  o'clock  in  the  morning  until  five  or  six  in  the  aflw- 
noon,  was  interrupted  in  the  courae  of  the  da?  Jj 
Mr.  Butland,  the  defendants'  solicitor,  being  obliged 
to  go  away  on  some  other  business.  On  his  wton 
an  arrangement  was  come  to  whioih  was  embodied  a 
the  deed.    The  plaintiff  was  to  send  in  his  — ''— •*«^ 


Feb.  14.— Lord  Alvbkstone,  L.C.J.,  read  the 
following  judgment : 

Tnis  was  an  action  for  balance  of  salafy  due  and 
damages  for  wrongful  dismissal  brought  by  the  plain- 
tiff i^ainstthe  defendants,  and  tried  before  me  with  a 
special  jury  on  the  11th,  12th,  and  13th  of  December 
last.  The  defence  set  up,  on  which  the  question 
arises,  was  that  all  the  claims  made  by  tbe  plaintiff 
were  settied  in  consideration  of  the  payment  of  £300 
pursuant  to  the  terms  of  an  arrangement  made  on 
the  27th  of  September,  1900,  and  embodied  in  a  deed 
of  the  same  date  made  between  the  plaintiff  and  the 
defendants. 

The  plaintiff  replied  that  he  was  induced  to  execute 
the  deed  by  the  defendants*  unlawfully  threatening  to 
imprison  him,  and  that  he  was  taken  by  surprise  and 
overwhelmed  by  the  threat,  and  in  consequence  of  the 
threat  gave  no  real  or  free  cons^t  to  the  execution  of 
the  deed.  I  left  the  following  questions  to  tiie  jury  : 
(1)  Was  the  plaintiff  induced  to  make  the  agreement 
of  the  27th  of  September,  3  900,  by  threats  of  the  defend- 
ants or  Mr.  Butland  of  criminal  proceedings  or  im- 
prisonment P  To  which  the  jury  returned  the  answer, 
*'  No."  (2)  Was  the  plaintiff  induced  to  make  the 
agreement  of  the  27th  of  September,  1900,  hj  undue 
pressure  exercised  by  the  aefendants  or  Mr.  But- 
land to  force  the  plaintiff  to'enter  into  the  agreement? 
To  which  the  jury  answered  **  Yes,"  and  they  assessed 
the  damages  provisionally  at  £100.  I  reserved  for 
Inrtiier  consideration  the  question  whether  the  answer 
to  the  second  question  was  sufficient  to  entitle  the 
plaintiff  to  get  rid  of  the  deed  and  to  fall  back  upon 


and  £400  in  respect  w.  — ^ ,    ^  ^ 

the  London  Music  Hall,  and  to  sign  the  deed  of 
release  set  out  by  tiie  defendants  in  their  itatsmeDt 
of  defence.  ,        ,  .  ^.«      a. 

The  original  case  set  up  by  the  plMn™„<>^,-5 
pleadings  was  that  the  defendants  and  Mr.  ^^ 
had  threatened  him  with  prosecution  and  •"•■*'*■* 
that  he  had  executed  the  deed  under  pressuieof  tM« 
threats.  As  has  already  been  pointed  out,  thw  «« 
was  negatived  by  the  finding  of  the  jury,  but  it  wii 
contended  by  Mr.  Bray  for  the  plaintiff,  both  in  ns 
opening  and  in  his  reply,  that  I  should  !«•▼•  Jj  *" 
jury  the  question  of  whether  or  not  the  plainbff  w* 
a  free  agent  at  the  time  that  he  executed  the  deed  m 

question.  ^_     ^s 

After  consideration  I  left  to  the  jury  t^  seoow 
question,  which  they  have  answered  in  the  Mn™»^ 
It  was  contended  by  Sir  Edward  CSarke  and  Mr.  «u 
on  behalf  of  the  defendants  that  I  ought  not  to  M« 
left  this  question  to  the  jury,  beoauM  ™,  ^ 
substantial  answer  raised  by  the  plaintiff's  rep^WM 
founded  upon  the  alleged  threat  of  P«*«»**?? 
imprisonment,  which  hafl  been  negatived  by  the  jsry. 
If  the  fioding  is  sufficient  to  enable  the  pUh^ 
to  get  rid  of  the  deed,  I  think  that  I  o^*  "« 
to  give  effect  to  this  contention  on  behalf  oi  "" 
defendants.  The  point  was  raised  by  »  ^ 
in  his  opening  statement  and  maintained  tnwwjp- 
out  the  trial.  No  objection  was  taken  m /»*? 
form,  and  I  should  have  allowed  an  ameDdaiejtf» 
order  to  raise  the  question  had  it  been  n«^?"2i 
I  have  therefore  t»  consider  on  the  merits  ?"fj* 
such  a  finding  is  suffident  to  enable  **»JP^™"5 
set  aside  the  arrangement  embodied  in  the  «g" 
was  contended  before  me  that  there  was  no  efW** 
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whioh  I  oonld  piiaperly  h^ye  left  to  the  jary  in 
sapport  of  that  fioduig,  and  as  this  point  may  reqnfare 
forther  oonsideration,  and  alao  because  it  is  necessary 
in  desUog  with  the  question  which  I  have  to  decide, 
I  thhik  I  ought  to  state  the  evidence  which  gave  rise 
to  the  question,  and  also  what  I  understand  the 
finctiog  of  the  jury  to  mean. 

The  evidence  which  gave  rise  to  the  contention, 
sMnming  that  the  plaintiff  was  entitled  to  raise  it, 
wss  that  the  defendants  admitted  that  in  the  course 
d  the  loDg  discussion,  thev  had  held  that  the  plaintiff's 
ezpUmation  was  unsatisfactory,  and  that  upon  the 
sd?ioe  of  Mr.    Butluid,    the   solicitor,    they    had 
determined  to,  or  would,  suspend  him  in  order  that 
there  might  be  a  thorough  inquiry  into  his  accounts* 
There  was  no  clause  in  the  agreement  enabling  tihe 
defendants  to  suspend  the  plaintiff  or  to  give  them 
sny  special  rights  in  that  respect,  but  it  was  con- 
teoded  by  Mr.  Bray,  in  the  course  of  hii  argument 
before  me,  that  the  diefendauts  had,  as  employers,  the 
right  to  suspend  the  plaintiff  from  his  duties  pending 
in?estigatioD.    It  was  stated  by  the  plaintiff  that  in 
the  case  of  such  an  employment  as  that  of  manager 
of  a  music  hall,  suspension  was  a  very  serious  step, 
and  woidd  be  regarded  as  suoh  by  persons  aoquaioted 
with  mosic  hall  business,  in  fact  it  was  in  consequence 
of  this  suggestion,  or  exoression  of  intention,  that 
the  plaintiff  ssid  he  askea  the  defendants  to  allow 
him  to  resign.    There  were  certain  other  minor  pieces 
of  evidence  which  it  is  not  necessary  for  me  to  refer 
to,  as,  for  instance,  the  statement  that  his  explana- 
tions were  not  satisfactory,  but  what  I  have  stated 
was  the  main  ground  upoa  which  the  allegation  of 

Sessore  was  raised,  and  I  therefore  held,  and  still 
ink,  that  it  was  impossible  for  me  to  say  that  there 
was  no  evidence  to  sapport  the  finding  of  the  jury 
upon  the  second  question. 

in  considering  the  question  of  law  it  is  necessary 
to  deal  separately  with  the  two  causes  of  action  on 
which  the  plaintiff  founds  hii  daim^l)  wrongful 
dismissal,  (2)  a  claim  for  salary  which  he  alleged  was 
due  to  him  up  to  the  date  of  ceasing  to  be  manager. 
As  regards  the  wrongful  dismissal,  since  the  argu- 
ment,  I  have  again   gone    carefully   through    the 
evidence,  and  I  can  see  no  evidence  of  any  dismissal 
at  aU.     The  admitted  facts  appear  to  be  these :  Upon 
the  defendants'  suggestion  that  they  proposed  or  Dad 
determined  to  suspend  the  plaintiff  in  order  that  there 
might  be  a  full  investigation  into  the  accounts,  he 
asked  them  whether  they  would  accept  his  resigna- 
tion.    This  they  consented  to  do,  and  he  thereupon 
resigned,   and  although  in  a  letter  of  the  4th  of 
October  he  claims  damages  for  wrongful  dismissal, 
he  never  attempted  to  resume  the  position  of  manager 
after  the  27th  of  September.    Under  these  circuui- 
staooes  I  am  of  opinion  that  the  plsint>ff  resigned 
and  was  not  dismiosed,  and  that  no  damages  can  be 
claimed  in  respect  of  any  wrongful  diimlssal. 

As  renrsrds  the  amount  claimed  for  salary  I  have 
more  difficulty.    That  seems  to  me  to  depend  upon 
whether   the  finding  of   the  jury  in  answer  to  the 
second  qtieetion  is  sufficient  to  set  aside  the  arrange- 
ment  mflfcde.    The  strongest  cases  in  favour  of  the 
plaintiff  are  among  those  cited  by  Mr.  Bray  and  Mr. 
Powell   in  the  course  of  the  argument:    Emns  v. 
Zlewtllin,  1  Cox  Ch.  Gas.  333  ;   Wood  v.  Ahrey,  3  Madd. 
417  ;  and  probably  Orme*  v.  Beadd,  2  Giff.  166. 8  W.  B. 
Ch.  I>i£r.  17,  and  on  appeal  9  W.  R.  25  ;  and  Bartett 
T.  Martley,  14  W.  B  684,  L.  B.  2  Eq.  789,  at  p.  797. 
Bat  I  think  that  the  finding  of   the  jury,  under- 
stood in  the  sense  that  I  understand  it,  and  which  I 
have  sdreaiy  indicated,  fails  to  bring  the  case  within 
any  of  tbe  decisions  in  which  courts  of  equity  have  set 
aaide  surraogements  of  compromise.    The  passage  in 
the   judgment  of  Lord  Chelmsford   in    WiUiams  v. 


BayUy,  L.  B.  1  H.  L.  200.  at  p.  216,  14  W.  B.  H«  L. 
Dig.  4,  on  which  I  framed  the  second  question,  must, 
I  tbink.  be  taken  in  conjunction  with  the  precedinff 
sentence  and  the  subject-matter  under  discussion,  and 
not  as  la>  ing  down  any  general  proposition  or  rule 
which  can  be  applied  in  all  pases  :  see  also  the  obser- 
vations on  tbis  case  in  Flower  v.  Sadler,  10  Q.  B.  D. 
572,  which  was  not  cited  in  the  argument  bt»fore  me. 

In  the  present  case  tbe  plaintiff  undoubtedly  had  a 
claim  against  the  defendants  for  a  sum  consid<;rably  in 
excess  of  the  amount  received,  £300.  On  the  other  hand 
thedefendant^  claimed  to  have  an  investigation  of  the 
accounts.  The  plaintiff  was  the  person  who  had  the 
best  means  of  knowing  what  the  result  of  such 
investigation  would  be.  As  I  have  already  said,  it 
wa9  conceded  in  the  argument  before  me  that  the 
defendants  were  entitied  to  suspend  tbe  plaintiff  and 
have  an  investigation.  Accepting,  as  I  am  bound  to 
do,  the  finding  of  the  jury  that  the  plaintiff  was  in- 
duced to  make  the  agreement  of  the  27th  of  Septem- 
ber, 1900,  by  undue  pressure  exercised  by  the 
defendants  or  Mr  Batland  to  force  him  to  enter  into 
the  agreement,  I  still  think  that  suoh  pressure  does 
not  in  law.  entitle  the  plaintiff  to  say  that  he  ii  not 
bound  by  the  arrangement  come  to.  I  have  not  over- 
looked the  point  raised  by  Mr.  Bray  with  reference 
to  tbe  fact,  that  tbe  wafers  whioh  appeared  on  the 
deed  when  produc<-d  were  not  upon  the  deed  when  it 
was  executed,  but  were  affixed  subsequently  by  some 
derk  of  Mr.  Butiand.  Mr.  Bray  claimed  in  his 
argument  that  upon  these  facts  the  case  of  Davidson 
V.  Cooper,  11  M.  &  W.  778  and  13  M  &  W.  343.  was  a 
conclusive  authority  in  bis  favour.  The  circumstances 
of  that  case  were  very  different,  and  no  question  of 
mutual  arrangement  or  Hgrrement  outside  the  deed 
arose  as  in  this  case ;  but  if  tbe  question  were  material 
I  am  by  no  means  sure  that  the  neoessary  evidence  was 
gone  into  at  the  trial  to  enable  Mr.  Bray  to  raise  the 
point.  I  am  not  satisfied  that  there  was  no  impression 
upon  the  paper  or  want  of  execution  before  the  wafers 
were  affixed,  and  I  doubb  whether,  having  regard  to 
the  cases  which  will  be  found  collected  at  p.  138  of 
the  17th  editi  'U  of  Boscoe's  Niai  Prius  Evidence,  the 
objection  can  be  maintained.  But  in  this  case  the  matter 
does  not  seem  to  me  to  be  material,  inasmuch  as  the 
real  question  is  whether  or  not  the  plaintiff  was  bound 
by  the  arrangement  whioh  he  entered  into  on  the  27th 
of  September.  I  have  only  to  add  that  in  his  letter  of 
the  4th  of  October  the  plaintiff  alleges  that  the  only 
ground  upon  which  he  claims  to  set  aside  the 
arrangemient  was  the  alleged  threat  of  prosecution. 
With  regurd  to  the  objections  taken  by  the  defend- 
ants, fint,  tiiat  the  plaintiff  ought  to  have  taken 
independent  proceedings,  and,  secondly,  that  he  had 
acted  upon  the  arraTi8rem«*nt  and  ratified  it  by  retain- 
ing the  two  sums  of  £300  and  £400,  I  think  that  as 
regards  the  first  it  is  now  clearly  eatabliBh^d  that,  if 
the  plaintiff  could  in  equity  have  set  aside  the  deed, 
that  can  now  be  set  up  iu  other  proceedings  as  an 
answer  to  any  claim  or  defence  in  which  the  deed  is 
relied  upon  (Seear  v.  Cohen,  45  L.  T.  Bep.  589,  30 
W.  B.  Dig.  49);  and,  as  regards  the  second  point, 
inasmuch  as  a  larger  sum  of  money  was  admitted  to 
be  due  to  the  plaintiff,  apart  from  the  arrangement  of 
the  27  th  of  September,  I  do  not  thitk  that  nis  reten- 
tion of  the  cheques  was  sufficient  io  have  prevented 
him  from  contending  that  he  was  not  bound  by  tbe 
arrangement.  For  the  reasons  which  I  have  already 
given  I  think  that  judgment  must  be  entered  for  the 
defetdants  with  costa. 

Judgment  /or  defendants. 

Solicitors  for  the  plaintiff.  Leaser  &  Danger, 

Solicitor  for  tbe  defendants,  Philip  J,  Rutland, 
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Jan.  15, 


Attornby-Gekesal  v.  Johvbon.  (a.) 

Inland  revtnue—EsUxte  dutySuccessum  duty— Gift  of 
sum  of  money  in  lieu  of  legacy  in  consideration  of  an 
annuity — Bohk  fide  purchase — Exception  /or  money 
consideration— Finance  Act,  1894  (57  dk  58  Vict.  c. 
30),  ss.  2  (I)  (o),  3  {2)'-8uccession  Duty  Act,  1853 
(16  &  17  Vict.  c.  51),  «.  7. 

An  unincorporated  society,  which  t^M  associated  for 
charitable  purposes  of  a  religious  character,  and  which 
was  possessed  of  considerable  funds  held  by  its  trustees 
and  disposed  of  by  its  directors,  in  acceptance  of  an  offer 
by  C,  B„  one  of  its  directors,  entered  into  an  arrangement 
in  1889  that,  in  consideration  of  the  payment  to  tJ^e 
society  of  £500  in  Ueu  of  a  legacy  by  the  said  C.  B,,  the 
society  would  pay  the  sum  of  £25  per  annum  to  0.  B, 
durii^i  his  life,  and  a  like  payment  to  his  wife  during 
her  life  should  she  survive  him,  G.  B,  died  in  1895, 
and  his  widow  died  in  1900.  The  Crown  claimed  that, 
upon  the  death  of  (7.  B,,  estate  duty  became  payable  by 
the  society  under  the  Finance  Act,  1894,  s.  2  (1)  (o),  on 
the  whole  sum  of  £500,  and  that  upon  the  death  of  the 
widow  succession  duty  became  payable  by  the  society  on 
the  £500  under  section  7  of  the  Succession  Duty  Act, 
1853.  T?^e  commercial  value  of  the  annuity,  it  appeared, 
was  £210. 

Held,  that,  as  regards  estate  duty,  the  whole  sum  of 
£500  was,  in  the  first  instance,  taxable  under  section  2 
(1)  (o),  but  that  as  the  commercial  value  of  the  annuity 
was  £210,  that  sum,  representing  the  purchase- money , 
must  be  deducted  under  section  3  (2),  and  duty  paid  on 
£290  only.  Further,  that,  as  regards  succession  duty, 
the  transaction  was  a  boD&  fide  scUe  within  the  meaning 
of  section  7  of  the  Succession  Duty  Act,  1853,  and  that, 
therefore,  no  succession  duty  was  payable  on  the  death  of 
the  widow. 

Information  by  the  Attorney-General,  which  stated 
as  follows : 

"  1.  The  London  Mistionary  Society  is  a  body  of 
persons  not  incorporated  bat  associated  for  certain 
charitable  purposes  of  a  religious  character  and 
possessed  ox  considerable  invested  funds  which  are 
held  by  trostefs  appointed  by  the  society  and  are 
dealt  with  and  disposed  of  by  directors  in  whom  the 
management  of  the  affairs  of  the  society  is  from  time 
to  time  invested. 

2.  la  the  year  1899  the  said  London  Missionary 
Society  accepted  from  Mr.  Charles  Thomas  Munday 
Barton,  of  Andover  Lodge,  Ealing,  a  director  of  the 
society,  an  offt^r  of  a  sum  of  £500  in  Ueu  of  a  legacy 
subi  "Ct  to  a  contract  or  reservation  for  the  payment 
of  £25  per  annum  to  the  satd  Charles  Thomas  Monday 
Burton  during  lus  life  and  after  fais  death  to  his  wife, 
Mrs.  Martha  Barton,  during  her  life  in  case  she  should 
survive  him. 

3.  The  said  arrangement  (as  appears  from  the 
followin|^  extract  from  the  minutes;  was  confirmed 
and  earned  out  b;  a  resolution  passed  at  a  meeti  jg  of 
the  directors  of  the  society  on  the  11th  of  February, 
1889 — viz.,  <*  Tiiat  in  CDUsideration  of  the  payment  to 
the  London  Missionary  Society  of  £500  in  lieu  of  a 
l^gao^  by  a  director  (Charles  Monday  Burtou, 
Biquire)  who  does  not  wish  his  name  to  appear  in 
any  published  or  announced  list  of  subscriptions  the 
pr)8ent  trustees  and  their  successors  in  the  trusteeship 
of  the  society  be  and  hereby  are  authorized  to  pay  the 
sum  of  £25  per  annum  in  quarterly  payments  (the 
firat  payment  to  be  made  in  months  after  the 
receipt  of  such  capital  sum)  daring  the  life  of  the 

(a.)  Beported  by  E.  G.  Stillwell,  Esq.,  Barrieter- 

at-Law. 


said  Charles  Monday  Burton,  Ef quire,  and  a  like 
payment  to  bis  present  wife,  Mrs.  Martha  Baitoo, 
daring  her  life  should  she  survive  him. 

4.  The  said  sum  of  £500  was  given  and  paid  }q  the 
said  Charles  Munday  Burton  to  the  socie^,  and  the 
funds  of  the  society  held  by  their  truitees  beoasie 
and  were  pursuant  to  the  said  arrangemeat  charged 
with  the  payment  of  the  annual  sum  of  £25  doling 
the  lives  of  the  said  Charles  Munday  Bar:oa  and  hu 
wife  and  the  life  of  the  survivor  of  them,  and  the 
said  annual  sum  was  duly  paid  thereout  by  the  nid 
trustees  accordmgly, 

5.  The  said  Charles  Thomas  Munday  Barton  died 
on  the  12kh  of  May,  1895.  His  widow,  the  nid 
Martha  Burton,  died  on  the  5th  of  M^y,  1900. 

6.  Upon  the  death  of  the  said  Charles  Thomu 
Munday  Burton  estate  duty  became  payaUe  by  the 
society  and  its  trustees  under  the  Finance  Act,  1891, 
s.  2  (1)  (c),  incorporating  section  38  (1)  and  (2)  of  the 
Customs  and  Inland  Bevenue  Act,  1881,  and  eeotion 
11  (1)  of  the  Customs  and  Inland  Bevenue  Act,  1889, 
on  the  said  sum  of  £500,  being  a  gift  ti  the  lociety 
of  which  bond  fi4s  possession  and  enjoyment  wu 
not  assumed  by  th«)  donee  ioi mediately  upon  the  gift 
and  thenceforward  retained  to  the  entire  eKoLaaionof 
the  donor  or  of  any  benefit  to  him  by  contract  or 
otherwise. 

7.  Upon  the  death  of  the  said  Martha  Barton 
succession  duty  at  the  rate  of  ll^percebt  becime 
payable  by  the  society  and  its  trust  es  on  ttie  laid 
eum  of  £500  in  respect  of  the  determination  of  the 
said  payment  of  £25  to  Mrs.  Burton  under  the 
Succession  Duty  Act.  1853  (16  &  17  Yict  c  51),  a  7, 
and  the  Customs  and  Inland  Bevenue  Ao%  1888, 
s.  21. 

8.  The  Commissioners  of  Inland  Bevenue  hsfe 
caused  application  to  bs  made  to  the  society  and  their 
trustees  and  to  the  defendant  to  deliver  proper 
accounts  in  respect  of  the  said  sum  of  £500,  and  to 
pay  the  duties  which  ought  to  be  paid  in  reipeoi 
there  'f  as  aforesaid,  but  they  have  ref  ased  and  itSl 
refuse  to  deliver  such  accooiits  and  to  pay  mfih 
duties,  and  contend  that  no  such  duties  are  payable. 

9.  The  defendant  is  the  seoretary  of  the  said 
society." 

The  information  prayed  that  it  might  be  dedlsred 
that  the  said  sum  of  £500  ouj^ht  to  have  bees 
included  in  an  account  to  be  delivered  pursoant  to 
section  2  (1)  (c)  of  the  Finance  Act,  1894.  inojr- 
porating  section  38,  sub-seotioa  2  (a),  of  the  Onstomi 
and  Inland  B  venue  Act,  1881,  and  section  11,  snh- 
section  1,  of  the  Customs  and  Inland  Bevenue  Act, 
1889,  on  the  death  of  the  said  Charles  Thomas 
Munday  Burton,  and  that  estate  duty  was  and  is  to 
be  charged  and  paid  on  such  account  as  by  the  said 
Acts  provided ;  and  that  succession  duty  at  the  rate  of 
11^  per  cent,  became  payable  on  the  death  of  the 
said  Martha  Burton  in  respect  of  the  determinatioD 
of  the  said  annuity  of  £25  per  annum  on  the  said  som 
of  £500  utd^r  the  Saccesdon  Duty  Act,  1853,  and  the 
Customs  and  Inland  Bevenue  Act,  1888. 

The  society  in  their  answer  to  the  information 
pleaded  that  the  said  som  of  £500  was  not  gi^Mi 
but  was  paid  by  Barton  to  the  society.  None  of  the 
funds  of  the  society  became,  pursuant  to  any  arrange- 
ment, charged  with  the  annual  sum  of  £25.  Tae  said 
annual  sum  was  nev<!r  in  fact  paid  by  tlie  trostees  oat 
of  the  funds  of  the  society.  It  was  paid  by  the 
directors  as  one  of  the  ordinary  outgoings  of  the 
society.  Upon  the  death  of  Barton,  estate  dn^  did 
not  become  payable  by  the  society.  If,  contrary  to 
the  contention  of  the  society,  the  sum  of  £500  passed 
on  the  death  of  Barton,  it  so  passed  by  reason  only  of 
a  bond  fide  purchase  from  him  Srithin  the  meaning  of 
section  3  of  the  Finance  Act,  1894,  and  was,  there- 
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fore,  eacempted  from  taxatioii.  The  only  property  ^if 
•ny)  whioh  passed  on  the  death  of  Barton  m 
lefersDoe  to  the  arrangement  between  him 
and  tiie  society  was  the  annual  sam  of 
£25,  which  was  exempted  from  taxation  by 
seetioii  15  of  the  Finance  Act,  1894.  Alterna- 
tively, the  society  pleaded,  only  such  part  of 
the  said  snm  of  £500  was  to  be  deemed  to  have  passed 
on  the  death  of  Barton  as  remained  after  dedacting 
gaoh  sam  as  when  invested  would  satisfy  the 
iostslments  of  the  annual  sum  of  £25.  Upon  the 
death  of  Mrs.  Barton  no  succession  duty  became 
payable  by  the  society.  The  annuity  was  bond  fide 
parchased  by  Burton  nom  the  society  by  payment  of 
£500.  If,  contrary  to  this  contention,  there  is  any 
iooonsion,  it  is  taxable  under  the  Suocession  Duty 
Act,  1653,  s.  16,  and  therefore  the  rate  of  duty 
was  10  per  cent,  and  not  11^  per  cent. 

Sir  B,  B.  Fiiday,  A.Q.,  Sir  E.  Oarson,  B.Q.,  and 
Vaughan  Hawkins,  for  tJie  Grown. — ^This  case  ha^ 
been  broasht  about  owiog  to  the  decision  ia  Earl 
Qrw  Y.  The  Attorney- General,  48  W.  B.  383,  [1900J 
A  G.  124,  the  Inland  Bevenue  desiring  that  the  system 
imder  whioh  such  transactions  as  the  present  arise 
shoold  be  settled.     The  real  point  in  this  case  is 
whether  this   transaction   was   a   purchase   of   aa 
snnnity,  as  the  defendant  contends,  or,  as  the  Orowa 
oonteods,  a  gift  with  a  collateral  benefit  retained  by 
the  donor  so  as  to  make  it  fall  within  section  11  (1)  of 
the  Oostoms  and  Inland  Bevenue  Act,  1889  (52  Yiot. 
0.  7),  which  amended  section  38,  sub-section  2,  of 
the  Oostoms  and  Inland  Bevenue  Act,  1881.     It  is 
necessary  to  determine   whe^er  in  this  case  there 
was  a  gift  or  whether  there  was  a  purchase,  and  only 
if  it  can  be  determined  there  was  a  purchase  cau 
section  3  (2)  of  the  Fmanoe  Act,  1894,  be  applied  to 
this  transaction.    This  was  not  the  cue  of  a  purchase, 
there  being  no  purchaser  or  vendor  of  this  annuity,  it 
was  not  a  commercial  transaction  at  all,  but  it  was  a 
gift ;  further,  it  cannot  be  both  a  gift  and  a  com- 
mercial izansaction.    This  sum  of  £500  is  therefore 
liable  to  estate  duty  (see  AUomey-General  v.  Worrall, 
43  W.  B.  118,  [1895]  1  Q.  B.  99),  and  it  does  not  come 
within  section  3  (2)  of  the  Act  of  1894.    The  whole 
point  of  tiiat  sub-section  lies  in  the  words  "paid  to 
the  vendor  or  grantor  for  his  own  use  or  benefit." 
That  section  does  not  apply  unless  there  is  a  purchaser 
for  a  consideration.    The  transaction  must  come  under 
the  word  <*  purchase,"  and  that   is  not  the   word 
to  describe  the   present   transaction:    vide  Austeu- 
CSartmell's  Finance  Acts  (3rd  ed.)>  p.  33.     As  to  the 
datm  for  suooessioa  daty  this  transaction  cannot  be 
ooosidered  a  bond  fide  sale  so  as  to  take  it  out  of 
liability  to  succession  duty  under  section  7  of  the 
Soeoflsaion  Duty  Act  of  1853.    If  it  is  not  a  bond  fide 
sale  then  it  is  not  a  sale  at  all. 

Mieklem,  K»C,  {Barman  with  him),  for  the 
defendant. — ^No  estate  duty  is  payable  in  respect 
ol  this  sum  of  £500.  However,  if  any  duty  is  payable 
it  is  payable  on  the  sum  of  £290  only.  [Phillimobb, 
J. — ^If  anything  is  payable  under  section  2  it  is  cut 
down  by  section  3.  J  This  transaction  was  a  purchase 
favourable  to  the  society.  If  it  was  partly  a  purchase 
and  partly  a  gift,  no  doubt  so  far  as  it  was  a  gift  it 
tt^me  into  operation  at  once.  There  is  no  complica- 
tion so  far  as  the  gift  is  concerned,  and  estate  duty 
would  be  payable  on  the  death  of  the  husband,  but  no 
ioooessiou  duty  became  payable  on  the  death  of  the 
widow.  The  annuity  was  &on^  ,/2<^  purchased  from 
the  society :  Fryer  v.  Morland,  25  W.  B.  21,  3  Oh.  D. 
675. 

Vftaghan  Hawkins  replied. 

Philldcobe,  J.^In  this   case,  on   the   11th   of 


February,  1889,  the  directors  of  the  Loudon 
Missionary  Society  resolved  as  follows:  *'That  in 
consideration  of  the  payment  to  the  London 
Missionary  Society  of  £500  in  lieu  of  a  legacy  by 
a  director  (Charles  Munday  Burton,  Enquire)  who 
does  not  wish  his  name  to  appear  in  any  pablished  or 
announced  list  of  subscriptions,  the  present  trustees 
and  their  successors  in  the  trusteeship  of  the  society 
be  and  hereby  are  authorized  to  pay  the  sum  of  £25 
per  annum  in  quarterly  payments  (the  first  payment 
to  be  made  in  months  after  the  receipt  of  such 

capital  sum)  during  the  life  of  the  said  Charles 
Munday  Burton,  Bsquire,  and  a  like  payment  to  his 
present  irife,  Mrs.  Martha  Barton,  daring  her  life 
should  she  survive  him." 

Before  the  resolution  was  arrived  at  two  letters  had 
passed  from  Mr.  Barton  to  the  society  which  I  thiok 
it  well  to  read :  "  1st  March. — ^I  have  not  been  able 
to  get  to  the  city  since  last  I  had  the  pleasure  of 
seeing  you  at  the  Mansion  House,  and  as  I  cannot 
tell  when  I  may  be  well  enough  to  venture  so  far 
again,  will  you  kindly  send  on  to  me  for  approval 
the  amended  document  which  we  arranged  should  be 
written  out  anew."  And  on  the  7th  of  March: 
'*  Permit  me  to  thank  you  for  your  very  kind  letter 
which  came  to  hand  last  night.  I  cau  assure  you 
that  payment  to  the  society  of  the  anticipated  legany 
has  been  made  with  a  glad  heart,  in  which  my  wife 
has  cordially  joined,  and  the  completion  of  which 
brings  us  rest  and  peace."  Th^n  follow  expressions 
showing  his  interest  in  the  work  and  his  devotion  to 
the  cause  of  religion. 

I  am  told  that  this  dass  of  arrangement  is  not 
infrequent  with  missionary  societies.  It  appears  in 
this  particular  case  that  the  commercial  value  of  the 
annuity  stipulated  for  would  be  £210.  and  therefore 
the  society  benefit  to  the  extent  of  £290  if  this  is  to 
be  treated  as  an  ordinary  commercial  arrangement. 

Mr.  Burton  died  in  liCay,  1895,  after  the  passing 
of  the  Finance  Act,  1894,  and  Ms  widow  died  in  May, 
1900.  The  Crown  now  daims,  first  of  all,  estate  duty 
upon  this  sum  of  £500 ;  and,  secondly,  suocession 
duty.  Now,  I  have  to  determine  both  these  points. 
Section  2,  sub-section  1  (c),  of  the  Finance  Act,  1894, 
renders  UaUe  to  duty  ''property  which  would  be 
required  on  the  death  of  the  deceased  to  be  included 
in  an  account  under  section  38  of  the  Customs  and 
Inland  Bevenue  Act.  1881,  as  amended  by  section  11 
of  the  Customs  and  Inland  Bevenue  Act,  1889,  if  those 
sections  were  herein  enacted  and  extended  to  real 
property  as  well  as  personal  property,  and  the  word 
'  voluntary '  and  '  voluntarily '  and  a  reference  to  a 
volunteer  were  omitted  therefrom." 

Tiiat  section  must  be  read  as  if  the  joint  sections  of 
the  Customs  and  Inland  Bevenue  Acts,  1881  and  1889, 
were  written  out  in  full  therebi,  and  the  effect  of  those 
two  sections  is  well  and,  I  think,  accurately  given  at  pp. 
106  and  107  in  Hanson^s  Death  Duties  (4th  e  1.)  as  fol- 
io ws  :  "  Any  property  taken  as  a  donatio  mortis  causd 
made  by  any  person  dying  after  the  first  day  of  August, 
one  thousand  eight  hundred  and  ninety-four,  or  taken 
under  a  disposition  made  by  any  person  so  dying, 
purporting  to  operate  as  an  immediate  gift  inter  vivos ^ 
whether  by  way  of  transfer,  delivery,  declaration  of 
trust,  or  otherwise,  which  shall  not  have  been  bond 
fide  made  twelve  months  before  the  death  of  the 
deceased,  or  property  taken  under  any  gift,  whenever 
mtde,  of  which  bond  fide  possession  and  enjc^ment 
shall  not  have  been  assumed  by  the  donee  immecuately 
upon  the  gift,  and  thenceforward  retained  to  the 
entire  exclusion  of  the  donor,  or  of  any  benefit  to  him 
by  contract  or  otherwise.*' 

Now  I  think  it  has  been  suggested  by  the  Crown 
that  ti^is  sum  of  £500  is  taxaUe  as  '*  property  taken 
under  any  gift,  whenever  made,  of  whijh  bond  fiie 
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possewion  and  eDJoyment  shall  not  have  been 
assumed  by  the  dooee  immediately  upon  the  gift, 
and  thenceforward  retained  to  the  entire  exolusion 
of  the  donor."  My  opinion  is  adTerse  to  each  con- 
tention. I  do  not  think  that  Earl  Grey  ▼.  Attorney- 
General  has  any  bearing  upon  this  case  at  all. 
The  whole  question  decided  by  that  case  is  that 
property  oat  of  which  the  donor  reserves  benefits  for 
nis  life  is  not  property  which  has  been  assamed  and 
retained  to  the  entire  ezdosion  of  the  donor.  In  the 
present  case  the  property  was  a  sam  of  £500,  and  ai 
it  was  entirely  taken  by  the  society  withoat  any 
reservation  at  all,  and  as  the  annaity  which  the 
society  contracted  to  pay  was  not  in  any  way  charge  1 
npon  this  property,  nor  was'  there  property  in  any 
way  appropriated  to  the  payment  of  it,  I  am  quite 
clearly  of  opinion  that  ttiat  part  of  the  section  does 
not  apply. 

There  remain  the  words  in  section  11  of  the  Act  of 
1889— namely,  "property  ttken  under  any  gift, 
wherever  made  .  .  •  retained  to  the  entire 
exclusion  of  the  donor  or  of  any  benefit  to  him  by 
contract  or  otherwise." 

•  These  words  are  not  very  apt,  but  I  think  I  must 
take  it,  particularly  after  the  decision  of  Attorney- 
General  v.  Womdl^  that  th«y  mean  that  where 
property  is  given  and,  in  coosideration  of  that  gift, 
there  is  a  contemporaneous  arrangement  by  contract 
to  pay  to  the  giver  something  for  his  life,  that  gift 
is  not  such  an  out-and-out  gift  as  to  be  exempt,  and 
I  so  assume  in  deciding  tms  esse.  Therefore  this 
sum  of  £500,  being  property  given,  but  given  upon 
terms  tbat  there  should  be  an  annual  paymeot  to  the 
donor  for  his  life  and  onwards,  would  be  tax<ible 
under  section  2  (1)  (c)  if  the  matter  ended  there. 
-But  then  comes  section  3  (2),  which  is  a  reservauou 
<or  a  taking  out  of  the  taxing  disposition  of  oertaia 
property  passing  under  certain  forms  of  arrangement. 
I  am  dearly  of  opiuion  that  that  is  a  distinot  remission 
^f  duty  which,  but  for  that  section,  would  have  been 
incurred,  and  I  so  construe  that  section.  Now,  there 
is  a  great  dtffioulty  about  it,  beoause  sub-section  2  of 
section  3  is  in  a  different  plane  of  thought,  or  in  a 
different  denomination  from  the  sections  of  the 
two  Customs  and  Inland  Bevenue  Acts  which  are  to 
be  read  into  this  Act.  If  thoito  sections  had  been 
written  out  in  full  'in  this  Act  I  cannot  conceive 
tbat  any  draughtsman  would  have  pasied  sub- 
section 2  of  section  3,  with  those  words  before 
him  exactly  in  the  language  in  which  it  stands, 
but  I  have  got  to  construe  it  as  the  L^^gislature 
has  left  it,  and  the  only  way  in  which  I  can  do 
that  is  to  say  this:  Where  only  the  Customs  and 
Inland  Bevenue  Act  applies  it  may  be  that  there  is 
no  such  thing  as  a  purchase  for  partid  consideration. 
It  is  evident  that  there  are  certain  cases  in  which 
there  will  be  a  purchase  with  some  consideration, 
which  nevertheless  will  be  a  taxable  purchase.  That 
is  the  effect  of  the  decision  in  the  case  of  Attorney- 
General  V.  WorralL  There  may  be  cases  where  tiiere 
are  cross-gifts,  and  where,  though  one  gift  is  in  con- 
sideration of  tiie  other,  for  the  purposes  of  taxation 
each  gift  is  to  be  treated  as  gratuitous,  and  whichever 
comes  to  be  the  taxable  one  is  to  be  taxable  accord- 
ingly. But  under  section  3,  sub-section  2,  the  case 
is  otherwise,  and  under  that  section  there  may  be  an 
arrangement  under  which  property  is  conscioasly 
purdiased  for  considerably  less  than  its  value,  there 
baing  a  gift  to  the  purchaser  of  the  balance  over  tiie 
true  commerdal  value  of  the  property.  In  other 
words,  there  may  be,  as  it  were,  in  one  case  cross- 
daims,  and  in  the  other  case  a  set  off,  and  the  cmly 
amount  which  is  taxable  is  that  which  is  left  after  the 
set  off  haf  bean  dischirged.  That  is  my  construction  I 
of  this  case.    I  think  this  money,  as  I  have  already 


said,  is  clearly  taxable  under  section  2  (1]  (c).  Bnl 
then  I  am  dnrected  to  allow  a  deduction  from  tlis 
value  of  the  property  for  the  purpose  of  estate  duty, 
by  section  3,  sulnsection  2.  The  whde  £500  is  in  tbs 
first  instance  taxable ;  then  as  much  of  it  as  k 
purchase  is  to  be  deducted  imder  section  3  (2),  and  is 
m  this  case  the  commercial  value  of  an  annuity  of  £25 
for  the  two  lives  is  £210,  that  sum  most  he  dednotod. 
and  therefore  only  £290  remains  to  be  taxed. 

I  cannot  pass  from  this  matter  without  deafiog 
with  the  way  in  which  it  was  put  most  powsifolly 
before  me  by  oonnsd  for  the  Crown:  You  mostfiiit 
determine  whether  it  is  a  gift  or  whether  it  is  a 
purchase,  and  only  if  you  determine  that  it  k  a 
purchase  can  you  apply  section  3,  sub-section  2.  My 
answer  to  tliat  is:  That  is  a  mistake  arising  from 
confining  your  attention  entirdy  to  the  Gastomi  snd 
Inland  Bevenue  Acts,  and  not  reading  the  ?inaott 
Act,  1894,  indttding  those  two  sections  read  into  it,  si 
one  Act.  When  you  come  to  read  them  as  one  let  snd 
not  as  two  Acts,  historically  one  after  the  other,  it  is  to 
my  ndnd  clear  that  you  can  have  something  iHiidi 
is  both  purchase  and  gift— pro  ianto  purchase,  vii 
pro  tanto  glit — and  that  that  muse  be  the  meamngof 
section  3  (2).  Therefore  in  my  opinion  there  mmt  bi 
judgment  for  the  Crown  on  the  question  of  estate 
d  aty ,  but  on  £290  only. 

The  succession  duty  quf  stion  is,  I  think,  more  diffioolt 
th»n  that  of  the  estate  duty.    The  claim  is  made  under 
section  7  of  the  Succession  Duty  Act,  1858,  wliieh 
section  is  an  addition  to  the  ordinary  taxing  leotioii- 
section  2 — and  would  apply  in  a  case  like  the  pvesnt 
if  there  be  no  bond  fide  sale.     It  is  true  there  ii  no 
property  to  succeed  to  upon  the  death  of  Mr.  Battos 
and  his  wife ;  but  tne  section  says  that  the  dispoiitioii 
Shall  be  deemed  to  confer,  at  the  time  appoiDted  far 
the  determination  of  the  benefit,  a  benefioial  inciean 
in  the  property  as  a  suucession.      Therefore  if  tsii  be 
not  a  Inmd  fide  sale  and  c  }me9  within  this  section  the 
Crown  is  entitled  to  duty  on  the  full  £500.    Thenk 
no  question  here  of  partition  between  the  £290  sod 
the  £210 ;  it  i«  on  the  full  £500  or  on  nothing.   Bat 
there  arises  the  very  formidable  objection  which  Mr. 
Mioklem  has  pointed  out — ^namdy,  the  nearsr  to  a 
full  consideration  you  get  the  annuity,  the  gieaterlte 
duty  to  be  paid.  Now  that,  to  my  mind,  is  absurd,  aad 
that  leads  me  to  consider  whether  the  true  meaning 
of  this  section  is  not  this,  that  where  the  annuity  or 
life  estate  or  interest  purchased  is  so  much  greats 
than  the  purchase-money  that  the  sale  is  not  to  be 
deemed  a  bond  fide  saU,  then  the  section  applies ;  is 
other  words,  that  this  section  does  not  apply  ^  '  ^ 
where  a  smaller  life    interest    is    given  than  ttu 
purchase-money    in    fact  would    bring,   hat  oo^ 
in    casHS    where    a    large    life    estate  is  oreit^ 
re  illy  by  way  of  settlement,  and  that  settlennt  ii 
endeavoured  to  be  concealed  by  the  fact  that  a  loa 
of  m  mey  has  been  given  for  the  purchase.   I  an 
inclined  to  think  that  that  is  the  meaning  of  seetkm 
7  and  that  the  sale  is  only  to  be  assumed  to  bs  o^ 
bond  fide  when  it  is  not  bond  fide  by  reaaon  of  thslv 
interest  created  in  the  settlement  being  too  Isiff* 
However,  I  do  not  decide  that  point,  beoaose,  sssos- 
ing  for  the  moment  in  favour  of  the  Grown  that  tbii 
is  a  case  such  as  the  section  applies  to,  I  ha^^ 
got  to  oonsider  what  is  a  bond  fide  sale  within  tw 
meanine  of  the  Succession  Duty  Ac^  and  ^  ^  "[^ 
tiink  that  a  sale  is  not  a  bond  fide  sale  withintbi 
meaning  of  the  Act  beoause  it  is  at  under-nlaiv 
even  at  a  considerable  under-value.     I  think  v^***  * 
substantial  consideration  passes— sabstantial  not  oaV 
absolutely  but  relatively— that  there  is  an  elssant  w 
bargaining  in  the  matter ;  it  is  a  bond  fide  sale  thosg 
in  reality  very  much  more  is  given  for  the  Kfe  n**^ 
than  in  fact  Is  required.      Having   regard  to  v* 
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expranoDf  in  the  letter  of  the  lot  of  Maioh  and  to 

(he  fact  that  this  oUms  of  aRanffement  is  not  nn- 

oommonand  that  the  duty  would  be  imposed  upon 

tills  direotors  of  this  societj  to  see  that  at  any  rate 

the  eooiety  was  not  injured  by  this  arrangement,  I 

ooodder  tiiat  this  was  a  hond  fide  sdie  within  the 

ffleaning  of  the   section.     I  feel  oertain   that  the 

diieotors  would  see  that  they  were  not  granting  too 

Isrge  an  annuity,  and  to  that  extent  at  any  rate  the 

dement  of  oonsideration  and  bargaininsr  would  enter 

into  the  transaotion.     Upon  the  wh^,  therefore, 

I  am  of  oninion  that  the  Grown  is  not  entitled  to 

soooeeaion  duty,  and  is  only  entitled  to  estate  duty  on 

the  £290. 

Judgtneni  aeoordingly.    No  order  a$  to  coiU. 

Sofioitor  for  the  Grown,  ScHicitor  0/ Inland  Bevenue. 

8olioitor  lor  the  defendant,  Leonard  &  Pilditeh. 


?Qott0e  Of  lorlrtf. 


From  G.  A. ) 


Dec  17. 


(Sootland). 

BlAnt  V.  BxmOAV  AND  Anotheb.  (a.) 

WUt^Chardty — "  Such  cJiarUahle  or  public  purposes  as 
my  trustee  thinks  proper  ** — Uncertainty. 

A  testatrix  hequeatJied  half  Tier  residue  tohe  **  applied 
for  such  chariUihle  or  public  purposes  as  my  trustee 
thinks  proper.** 
•    Held,  that  such  bequest  was  void  for  uncertainty, 

DecisUm  of  the  Goart  of  Session  in  Scotland  (3  Ct, 
Bess,  Cos.  ^h  8er.  274,  38  Scot,  L,  B,  209)  affirmed. 


This  was  an  appeal  from  the  Seoond  Division  of  the 
Court  ci  Session  in  Scotland  by  John  Blair,  the  sole 
trustee  and  executor  of  the  late  Miss  Agnes  Wilson 
Young,  who  by  her  will  dated  the  5th  of  December, 
1808,  bequeathed  the  residue  of  her  eitate  to  her 
brothers  Archibald  Young  and  the  Bey.  James  Gerard 
Young,  Doctor  of  Divinity,  equaUy  between  them, 
sod  if  either  predeceased  her  tnen  the  whole  to  the 
RUTiTor. 

By  a  codioil  the  testatrix  made  the  following  direc- 
tioos :  "  Befening  to  the  will  which  I  have  aiftned  to- 
day, I  direct  that  la  the  erentof  either  of  my  brothers 
predeceasing  me  tiie  half  of  the  residue,  and  in  the 
e?ent  of  both  predececMiug  me  the  whole  of  the 
residue,  shall  be  applied  for  such  charitable  or  public 
purposes  as  my  trustee  thinks  proper." 

Ilie  Ber.  Dr.  Young  predeoeased  the  testatrix. 
Archibald  Young  became  her  heir-at-law  and  sole 
neoct-of-ldn,  and  brought  this  action  for  a  declaration 
that  the  oharitaUe  gift  was  void.  Since  his  death 
his  intereats  were  represented  by  the  respondents. 

The  Gourt  of  Session  decided  that  the  gift  of  half 
the  residne  to  charitable  or  public  purposes  was 
invalid. 

The  Lord  Advocate  {OraTiam  Murray,  K,C,)  and  John 
WQson,  K.O.,  both  of  the  Scotch  bar  (with  them 
R.  Scott  Broum,  of  the  Scotch,  and  Allan  J,  Lawrie, 
of  the  English  bar),  for  the  appeUant. 

The  BoUdtor-Oenma  for  SeoUand  {Scott  Dickson, 
K,C,)  and  Younger,  K,C.  {Duncan  Millar,  of  the 
Sootch  bar,  with  them),  for  the  respondents. 

Thb  House  took  time  for  conaideration. 

(a.)  Beported  by  G.  H.  Gbaftoit,  Esq.,  Barrister- 

at-Iiaw. 


Earl  of  Halsbitbt,  L.G. — lu  this  oaae  I  do  not 
propose  to  repeat  what  I  said  at  some  length  in 
Income  Tax  Commissioners  y.  Pemsel,  [1891]  A.  0. 531, 
nor  do  I  think  it  is  neoessary  to  appeal  to  the  decision 
in  that  case  for  the  purpose  of  the  decision  of  this.  I 
will  only  say  that  in  my  view  the  decision  of  that 
case  is  an  authoritative  determination,  and,  in  speaking 
of  a  taxioff  Act  which  applies  to  both  countries,  the 
decision  of  that  case  must  of  course  be  supreme.  But, 
speaking  of  a  Scottish  Instrument  and  the  interpreta- 
tion to  be  given  to  the  word  *<  charitable  "  in  Scotland, 
I  should  regard  the  decision  of  Baird's  Trustees  ▼.  Lord 
Advocate,  15  Gt.  Sees.  Gas.  4th  Ser.  682,  as  still  an 
authoritative  exposition  of  the  law  of  Scotiand.  I  am 
not  qidte  certain  that  it  is  important  to  consider  that 

?ue8tion  at  any  lenf^h  here,  because,  in  the  view  that 
take  of  this  particular  testamentary  disposition,  it 
appears  to  me  that  it  is  impossible  to  deny  that  the 
words  on  which  the  main  question  turns — namely, 
*  *  charitable  or  public  " — are  used  disjunctively.  Under 
those  droumstiuices,  it  appears  to  me  that  it  would  be 
equidly  tilie  law  of  Engumd  as  it  would  be  the  law  of 
Scotland  tiiat  the  disposition  here  given  to  A.  B.,  to 
determine  what  particular  public  purposes  should  be 
the  objects  of  the  trust,  is  too  vague  and  uncertain 
for  any  court  either  in  England  or  Scotland  to  ad- 
minister. The  result  of  that  is,  as  it  appears  to  me, 
that  the  decision  of  the  court 'below  was  perfectly 
tight ;  and  I  move  your  lordships,  therefore,  that  this 
appeal  be  dismissed  with  costs. 

Lord  Shaitd. — I  am  of  the  same  opinion.  The 
whole  argument  of  the  appellant  was  founded  on  the 
alleged  analogy  between  a  bequest  for  public  purposes 
and  a  bequest  for  charitable  and  benevolent  purposes, 
which  are  objects  of  peculiar  favour  in  the  taw  both 
of  Scotland  and  of  England.  In  my  opinion  the 
analogy  clearly  fails,  and  I  concur  in  thinking  that 
a  bequest  for  public  purposes  to  be  taken  by  a  person 
or  persons  named  by  the  testator,  unlike  a  bequest 
expressly  limited  to  a  charitable  purpose,  is  not 
sufficiently  definite,  but  is  too  vague  and  wide  to  form 
the  subject  of  a  vaJid  bequest. 

I  will  only  add  that  I  concur  in  the  judgment  of 
Lord  Bobertson,  which  his  lordship  has  given  me  the 
opportunity  of  reading  and  consideriug. 

Lord  Dayey. — ^The  short  question  on  this  appeal  is 
whether  a  trust  for  luoh  "  charitable  or  public 
purposes  "  as  the  executor  may  select  is  a  valid  dis- 
position of  the  testator's  property  according  to  the 
law  of  Scotland,  or  is  void  for  uncertainty. 

Your  lordships  were  exhorted  by  the  Lord  Advocate 
to  dismiss  from  your  minds  all  preconceived  notions 
derived  from  the  English  law  of  charities,  and  I 
have  done  my  best  to  humbly  obey  that  exhortatioo. 
There  is  no  doubt  that  the  English  law  has  attached 
a  wide  and  somewhat  artificial  meaniug  to  the  words 
"  charity  "  and  **  charitable,"  derived,  it  is  said,  from 
the  enumeration  of  objects  in  the  well-known  Act  of 
Elizabeth,  but  probably  accepted  by  lawyers  before 
that  statute.  In  the  law  of  Scotiand  there  is  no  such 
technical  meaning  attached  to  the  words.  In  the 
course  of  the  argument  there  was  some  discussion  as 
to  the  meaning  attached  by  Scottish  judges  to  the 
words  ''charitable  purposes."  I  think  that  those 
words  include  a  wider  range  of  objects  than  such  as 
are  of  a  merely  eleemosynary  character,  and  I  find 
authority  for  saying  so  in  the  opinion  of  Lord  Watson 
in  the  Pemsel  case. 

But  I  do  not  find  it  necessary  to  pursue  or  elaborate 
the  discussion  of  this  topic  in  the  present  case,  because 
it  is,  in  my  opinion,  clearly  eatablished  that,  whatever 
may  be  the  legal  definition  of  the  expression,  the 
courts  of  ScotLuid  will  give  effect  to  a  disposition  in 
favour  of  charitable  purposes  to  be  selected  by  a 
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named  indiyidua].  In  other  woidi,  snoh  a  trust  is 
treatfd  as  being  sufficiently  definite  to  be  the  subject 
of  a  valid  disposition. 

There  are  three  cases  in  this  House  to  which  your 
lordships'  attention  was  called.  In  Hill  v.  Bums, 
2  Wils.  &  S.  80,  a  bequest  to  tiustees  was  held  yalid, 
whereby  a  testatrix  appointed  the  residue  of  her 
estate  to  be  apT>Ied  by  her  trustees  in  aid  of  ''the 
institutions  for  charitable  and  benevolent  purposes 
established  or  to  be  established  in  the  city  of  Glasgow, 
or  neighbourhood  thereof/' to  be  appropriated  in  such 
manner  as  to  the  trustees  might  seem  proper.  In 
Crichton  v.  Grieraon,  3  Wils.  &  S.  329,  a  gift  to 
trustees  of  a  residue  to  be  applied  in  such  charitable 
purposes  and  bequests  to  such  of  the  testator's  friends 
and  relations  as  might  be  pointed  out  by  his  wife, 
witii  the  approbation  of  the  majority  of  the  trustees, 
was  also  neld  valid.  Lastly,  in  Miller  v.  Black's 
Trustees f  2  Sh.  &  McL.  866,  a  bequest  for  such  charitable 
and  benevolent  purposes  as  the  trustees  might  think 
proper  was  held  valid. 

u,  therefore,  the  words  in  the  present  case  were 
merely  "charitable  purposes,"  or  were  " charitable 
and  public  purposes,"  I  think  effect  might  be  given 
to  them,  the  words  in  the  latter  case  being  construed 
to  mean  charitable  purposes  of  a  public  character. 

But  the  words  we  have  here  are  "charitable  or 
public  purposes,"  and  I  thick  these  words  must  be 
read  disjunctively.  It  would,  therefore,  be  in  the 
power  of  the  trustee  to  apply  the  whole  of  the  fund 
for  purposes  which  are  not  charitable,  though 
they  might  be  of  a  public  character.  Now  I 
am  not  aware  of  any  case  in  which  effect  has 
been  given  in  the  Scottish  courts  to  a  trust  for 
"public  purposesi"  and  I  find  in  the  oases  which  have 
been  referred  to  indications  that  sucJi  a  trust  would 
not  be  considered  valid.  In  GrichtariY*  Qrierson  Lord 
Lyndhurst,  L.G.,  states  the  question  thus :  Whether 
effect  may  be  given  to  a  power  of  selection  amongst 
the  individuals  comprised  in  "  particular  classes  of 
individuals  and  objects " ;  and  he  answers  the 
question  by  saying  tbat  according  to  the  authorities 
in  the  law  of  Scotland,  a  person  may  make  such  a 
disposition.  Oan  it  be  said  that  "public  purposes" 
is  within  the  description  of  a  particular  oUum  of 
individuals  or  objects  ?  I  think  not.  Illustrations 
were  given  at  the  bar,  and  might  be  multiplied  to 
any  extent,  of  purposes  which  would  come  within 
the  description  of  '^^  public,"  and  the  statement  of 
which  would  reduce  the  gift  almost  ad  alsurdum. 
The  Lord  Advocate  argued  that  the  expression 
"public"  was  no  more  vague  than  "charitable."  I 
do  not  agree,  although  an  exhaustive  definition  of 
"charitable"  might  be  difficuit,  and  to  attempt  it 
would  be  unwise.  At  any  rate,  it  is  positivi  Juris  that 
the  courts  will  give  effect  to  a  gift'  for  charitable 
purposes  to  be  selected  by  an  individual.  It  may  be 
that  the  law  of  Scotland  is  more  liberal  to  the  inter- 
pretation of  bequests  for  charitable  purposes  than 
other  bequests,  as  was  said  by  Lord  Gifford  in 
advising  this  House  in  Hill  v.  Burns,  In  JiTLfan  v. 
Henderson's  Trustees,  7  Ct  Sees.  Cas.  4th  Ser.  601-611, 
Xx>rdMoncreiff  expressed  himself  in  words  which  show 
that  in  his  opinion  a  bequest  might  be  void  for  un- 
certainty if  not  within  the  category  of  charitable 
bequests. 

It  appears  to  me  that  the  point  to  which  I  have 
directed  my  observations  is  put  clearly  and  concisely 
by  Lord  Toung  when  he  says  he  could  not  on 
authority  or  principle  sustain  public  purposes  as  a 
valid  direction  to  a  testamentary  trustee. 

For  these  reasons  I  am  of  opinion  that  the  appeal 
should  be  dismissed  with  costs. 

Lord  Brampton. — In  an  event  which  has  happened 


the  testatrix  by  a  codicil  to  her  will  directed  that  one- 
half  of  the  rettdue  of  her  estate  shall  be  applied  for 
such  "  charitable  or  public  purposes  "  astheteitamen- 
tary  trustee  nominated   in   her   will  should  think 
proper.    It  is  not  disputed  that  if  the  word  "charit- 
able "  had  stood  alone  the  devise  would  have  been 
sufficiently  definite  and  valid;  but  it  ia  urged  by  tiie 
respondents  that  the  addition  of  the  words  *'  or  public 
purposes "  renders   the   devise   indefinite  aad  Toid 
because  of  its  vagueness.    It  seems  to  me  that  the 
addition  of  those  words  would  confer  upon  the  tnutee 
the  power  at  his  option  to  set  aside  charitable  pa^ 
poses  altogether,  and  apply  the  whole  of  the  bequeit 
solely  to  anj  one  or  more  of  innumerable  puUicpm^ 
posesoompnsed  within  an  unlimited  area.  ULthort^  the 
mtentions  of  the  testatrix  are  on  the  face  of  the  will 
and  oodidl  left,  so  far  as  relates  to  the  "pubEc  pn- 
poses  "  to  be  benefited,  in  absolute  uuoertamty. 

I  think,  therefore,  that  this  appeal  should  be  di^ 
missed  with  costs. 

Lord  BoBSRTSOK. — ^Ihe  argument  at  your  bid- 
ships'  bar,  able  and  ingenious  as  it  was,  xnakH  it 
necessary  to  remember  that  lihe  question  now  hdoA 
the  House  is  whether  a  bequest  of  money  for  tat 
public  purposes  as  the  trustee  under  tb^will  Ihidi 
proper  is  or  is  not  valid  (for  I  am  dearly  of  opiman 
with  your  lordships  that  the  ^t  to  public  pnipom 
is  disjoined  from  that  to  charitable  purposes). 

Now,  it  is  a  significant  fact  that  this  question^  on 
its  merits,  has  iMen  little  if  at  all  discossed  by  the 
learned  counsel  for  the  appellant.  If  a  bequest  by  A. 
to  any  public  purpose  to  be  selected  by  B.  is  defeu- 
ible  on  its  merits,  it  must  be  on  of  two  gronsdi; 
either  that  by  law  A.  may  validly  leave  money  to  be 
given  to  any  purpose  whatever  named  by  B.,  or  tint 
&e purposes  named — ^namely,  "public''  puipoeei- 
are  not  vague  and  uncertain. 

The  former  of  these  propositions  was  assarted  by 
the  appellant,  but  no  more  tiian  asserted,  oa  the 
authority  of  the  opinions  deHveced  in  the  Gomtof 
Session  in  Hill  v.  Bums*  When  those  opioioiu  vA 
the  authorities  cited  in  them  are  examinea,  it  wffl  b 
found  that  they  give  no  support  to  the  propofltifl 
that  a  bequest  is  valid  wlddi  consists  merely  of> 
direction  that  a  certain  sum  of  money.  sbaU  p^ 
any  purpose  that  a  nominated  trustee  may  thisk 
proper.  The  case  then  before  the  learned  jadgei  «■ 
not  such  an  unlimited  power  at  all,  but  a  diicectia 
to  trustees  to  select  as  the  object  of  the  IsgiMsysoflhci 
the  benevolent  and  charitable  institutions  in  Glaagov 
as  they  thought  fit.  And  in  speaking  of  uHesm 
arhitrium  they  were  defending  tiie  bequest  apisii 
the  objection  that  the  intervention  ol  o&mm 
arbitrium  to  any  extent  made  the  l^gihoy  vcid.  T^ 
is  perfectly  plain  by  the  reference  by  the  It^ 
President  to  the  cases  of  Trtuteea  of  Brawn  t.  Bk 
Relations,  Mor.  Diet.  2318,  and  of  Snodgrm  t. 
Buchanan,  Mor.  Diet.  Service  of  Heirs,  App,  Itj 
both  of  which  the  alienum  arbitrium  was  iovw 
merely  to  seleot  from  among  the  testator's  owa  t^^ 
tions.  There  is,  so  far  as  I  know,  no  authority  iot 
the  broader  proposition  that  according  to  9oo^ 
law  a  good  bequest  is  made  by  A.  when  he  dittctt 
B.  to  make  a  will  for  him  as  regards  either  the  whole 
or  part  of  his  estate,  and  it  is  contrary  to  the  fos^ 
mental  idea  of  testamentary  disposition* 

What  has  been  established  as  regards  the  intarnD- 
tion  of  a  trustee  is  thus  stated  by  Lord  Lyndbcii 
L.C.,  in  CricJUon  v.  Qrierson,  and  the  passage  tooc^ 
the  very  core  of  the  present  case.  He  says  titot 
"  according  to  the  authorities  in  the  law  of  ^b!I^''4 
it  is  quite  dear  that  a  man  may,  in  the  dispositioB  * 
his  property,  selsot  partioolar  olsssss  of  mdWdsj* 
and   objects,    and   ttien  give   to  some    particsv 
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indxTidiiAla  power  after  hk  death  of  appropriating 
the  property  or  applying  any  part  of  his  property  to 
say  partioolar  individuals  among  that  class  whom 
thst  person  may  select."  This  is  the  role  which  has 
got  to  he  applied  in  the  present  case,  and  the  question 
ji^  Baa  tlds  testatrix  done  what  Lord  Lyndhnrst 
describes  P— has  she  selected  a  particular  class  or 
psrtumlar  classes  of  objects  amocg  which  her  trustee 
11  to  select  P 

Now,  as  I  have  already  remarked,  we  have  not  had 
muoh  argument  from  the  appellant  on  this  question 
Ij  irself  and  apart  from  the  medium  of  the  aeoision 
sooat  charities.  I  cannot  say  that  I  am  surprised, 
for  it  seems  to  me  that  this  testatrix  has  done  nothing 
Ifte  scdeoting  a  partionlar  class  or  particular  classes 
of  objects.  She  excludes  individuals,  and  then  leaves 
the  trustee  at  large  with  the  whole  world  to  choose 
from.  There  is  nothing  affecting  any  community  on 
the  globe  which  is  outside  the  ambit  of  his  ohoioe. 

Now,  I  have  not  heard  anyone  tay  that  this 
bequest  is  not  vague  and  uncertain ;  what  is  said  is 
moely  that  a  gift  to  any  charitable  purpoie,  to  be 
leleoted  by  a  trustee,  is  equally  vague,  and  that  the 
law  allows  the  validity  of  a  gift  to  any  charitable 
purpose^  to  be  selected  by  a  trustee.  The  soundness 
of  ttiis  argument  must  therefore  be  considered. 

First  of  all,  I  do  not  agree  that  ''charitable 
puzposes"  is  as  wide  or  nearly  as  wide  as  ''public 
pnzposes."  Bven  giving  to  the  word  "charitable" 
the  widest  extension  ever  allowed  to  it,  there  are, 
as  I  should  believe,  many  public  purposes  completely 
outside  it.  Giving  to  the  word  "charitable"  its 
poper  meaning  as  it  occurs  in  a  Scottish  testament, 
its  oomprebenaiveness  still  further  falls  short  of  the 
word  "public."  As  was  suggested  at  the  bar,  the 
trostee  woidd  be  within  his  powers  if  he  gave  this 
£1,000  to  the  election  fund  of  any  of  the  political 
psrties  that  he  pleased.  It  would  be  equally  within 
his  powers  to  subscribe  the  money  towards  raising 
a  Yeomanry  regiment.  Each  of  these  purposes  is 
"publicy"  neither  is  "charitable."  Innumerable 
other  iUustratioDs  might  be  given. 

A  great  deal  of  the  appellant's  argument  was 
directed  to  enforcing  the  relevancy  of  the  decisions 
about  the  word  "  duuritable,"  by  showing  that  they 
could  not  ^  be  distinguished  from  the  present  case. 
With  this  view  your  lordships  had  presented  to  you 
an  elaborate  uod  interesting  discussion  of  the  di£forence 
between  the  law  of  charities  in  England  and  the  law 
oi  charities  in  Scotland. 

Much  that  was  advanced  is  unquestionably  sound 
(although  I  consider  it  inoondastve  of  the  present 
question).  "Ever  since  its  institution,"  said  Lord 
Watson  in  PemseC$  case,  "  the  Court  of  Sesrion  has 
exercised  plenary  jurisdiction  over  the  administration 
of  all  trusts,  whether  public  or  private,  irrespective  of 
tiie  particular  purpose  to  whi(&  the  estate  or  income 
of  me  trust  may  be  appropriated;  and  there  has 
consequently    been   no   room   for   those   numerous 

2uestions  as  to  a  trust  being  charitable  or  not,  which 
ave  arisen  in  England  under  the  Statute  of 
IBisabeth."  The  relations  of  the  Oourt  of  Session 
|i»  oharitieB  had  been  based  on  the  same  general 
■pound  by  Ijord  Cuninghame  and  Iiord  Gockbnm  in 
Ptosa  V.  HeriaC$  HoapiUd,  ^  Ct.  Sees.  Cas.,  2nd  Snr. 
t6&,  and  it  cannot  be  doubted  that  this  is  an  accurate 
ptatament  of  the  law.  Nor  do  I  think  that  exception 
'pok  be  taken  to  the  interesting  comparison  of  the  laws 
^'  the  two  countries  given  by  Lord  Stormonth  Darling 
Cobb  Y.  CoWi  Truateea,  21  Gt.  Sees.  Gas.,  5th  rtor. 
(althovish  I  do  not  concur  in  the  deductions 
kwn  by  that  learned  judge,  so  far  as  bearing  on 
rpoaea  otiiar  than  charitaUe). 
Bat  whUa  charitable  trusts  are»  as  matter  of  legal 
»y  merely  one  class  of  trusts,  and  while  their 


promioencs  in  legal  decisions  results  from  nothing 
more  than  their  bring  the  most  numerous  class  of 
public  trusts,  I  do  not  think  that  it  is  true  that  they 
have  been  uiiif ormly  treated  by  the  courts  in  Scotland 
exactiy  as  other  trusts  would  be  treated.  The  courts 
have,  I  tbink,  as  matter  of  historical  fact,  reflected 
more  or  less,  oonsciously  or  unconidously,  the  bias 
which  disposes  every  one  favourably  towurds  charity ; 
and  this  never  appeared  more  plainly,  or  was.  avowed 
more  frankly,  than  in  the  decision  of  your  lordship's 
House  in  the  Morgan  ccue {Dundee  Magtetrateer,  Morris), 
3  Macq.  134.  To  this  favour  for  charities  I  ascribe  the 
decirion  in  favour  of  the  validity  of  a  bequest  for 
such  charitable  punK>ses  as  a  teustee  may  select. 
Accordingly,  when  I  am  asked  to  apply,  by  analogy, 
to  public  purposes  deoirions  about  charitable  pur- 
poses, I  deolme  to  do  so.  The  proper  inference 
from  those  cases  is,  not  that  the  law  that  the  testator 
must  select  a  particular  class  or  particular  classes  of 
objects  before  he  can  leave  it  to  a  trustee  to  select 
the  object  of  the  bequest  is  relaxed,  but 
merely  that  it  is  settied  that  charitable  pur- 
poses form  such  a  particular  class.  On  the 
merits  of  the  question  now  before  your  Lord- 
ships I  am  unable  to  hold  that  the  designation  of 
public  purposes  is  a  compliance  with  the  rufe. 

Younger,  K,C, — It  was  arranged  between  the 
parties  that  the  costs  (subiect  to  your  Lordships' 
approval)  should  come  out  of  the  fund  in  dispute. 

The  Earl  of  Halsbuby,  G.  J.— We  make  no  order 
as  to  costs. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Faithful  dh  Owen,  for 
Davidson  ds  Symef  Edinburgh. 

Solicitors  for  reipondents,  A.  A  W*  Beveridge,  for 
Duncan  &  Black,  Edinburgh. 


Gourt  of  AppeaL 

From  Ghan.  Div.  \  j       „« . 

( Vailghan  WUliams,  Stirling,  and  J  iS^t  i 

Oozens-Hardy,  L.JJ.)  )  ^'^^^  ^' 

Jacobs  v.  Moabis.  (a.) 

Principal  and  agent — Power  of  attorney — Power  to 
borrow — Loan  to  agent — Money  paid  into  principal s 
hanking  account — Misapplication  oy  agent — Money  had 
and  received  to  use  of  lender, 

A  power  of  attorney  authorizing  an  agent  to  pwrchase 
goods  in  connection  with  the  business  0/  his  principcd, 
and  where  necessary  in  connection  with  any  purchases 
made  on  behalf  of  the  principal  or  in  connection  with  his 
said  business,  to  draw  and  accept  bills  of  eocchange  and 
sign  the  name  of  his  principal  to  cheques  on  the  banking 
account  of  the  principal,  does  not  confer  on  the  agent  a 
general  power  to  borrow. 

Money  borrowed  by  the  agent  under  such  a  power  in 
the  name  of  his  principal  and  paid  into  the  principaVs 
banking  account,  and  then  drawn  out  by  the  agent  and 
applied  to  his  own  purposes,  cannot  be  recovered  by  the 
lender  from  the  principal,  as  money  had  and  received  to 
the  use  of  the  lender,  unless  the  principal  knew,  or  could 
in  the  ordinary  course  of  business  have  known,  of  the 
transaction,  or  unless  the  principal  had  the  benefit  of  the 
money  so  paid  into  his  acoount. 

Marsh  v.  Keating,  1  Bing,  N,  C,  198,  considered, 

(o.)  Boported  by  S.  E.  Williams,  Esq.,  Barriste?- 
^  at-Law. 
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JA0038  V,  MOKBIS. 


Ck)UBT  OF  Appial. 


DecUion  of  FarweU,  J.  (49  TT.  E.  365,  [1901]  1  Gh. 
261  }i  affinmd. 

This  was  an  appeal  from  the  decision  of  Far  well,  J., 
reported  49  W.  B.  365,  [1901]  1  Gh.  261. 

The  plamtiff,  Louis  Jaoobs,  was  formerly  a  partner 
in  a  firm  of  tobaooo  m^tshants  who  carried  on  business 
in  Melbourne  under  the  firm,  Jacobs,  Hart,  &  Go. 
In  1898  the  plaintiff  became  the  owner  of  the 
business.  Since  1882  the  firm  had  had  an  agency  in 
Limdon,  and  for  the  period  of  two  months  in  1888 
the  plaintiff  was  the  London  agent. 

In  1893  or  1894  Leslie  Jacobs,  the  plaintiff's 
brother,  who  was  a  defendant  to  this  action,  became 
the  London  agent. 

On  the  24th  of  January,  1899,  the  plaintiff  executed 
a  power  of  attorney  by  which  he  appointed  Leslie 
Jacobs  attorney  "in  and  throughout  the  United 
States  and  the  continents  of  America  and  Europe  and 
all  other  parts  of  the  world  (other  than  Australasia 
and  New  Zealand)  for  me  and  in  my  name,  or  in  my 
said  trading  name,  to  purchase,  and  to  make  and 
enter  into,  sign  and  execute  any  contract  or  agree- 
ment with  any  persons,  firm,  company  or  companies 
for  the  purchase  of  any  goods  or  merchandize  in 
connection  with  the  business  carried  on  bv  me  as 
aforesaid,  or  for  the  purchase  or  acquisition  by  me  of 
any  patent  rights,  or  of  the  right  to  tlie  exdusiTe  or 
partial  use  of  snj  patent  or  invention,  or  for  the 
purchase  or  acquisition  of  the  right  to  act  as  the  sole 
or  partial  agent  of  any  person,  firm,  or  company,  and 
to  make  sudi  purchase  or  acquisition  either  for  cash  or 
on  credit,  or  partly  for  cash  and  partly  for  credit,  as  mv 
said  attorney  shall,  in  his  discretion,  think  advisable." 
After  some  other  proyirions,  which  it  is  not  necesiary 
to  state,  the  document  continued :  "  And  for  me  ana 
on  my  behalf,  and  where  necessary  in  connection  with 
any  purchases  made  on  my  behalf  as  aforesaid,  or  in 
connection  with  my  said  business,  to  make,  draw,  sign, 
aooept,  or  indorse  any  bill  or  tdUs  of  exchange,  pro- 
missory note  or  promissory  notes,  notes  of  lumd,  or 
bills  of  lading  which  shall  be  requisite  or  proper  in 
the  premises,  and  to  sign  my  name  or  my  said  trading 
name  to  any  cheques  or  orders  for  the  payment  of 
money  on  my  banking  account  in  London." 

A  banking  account  in  the  name  of  the  firm  had 
been  kept  continuously  since  ^882  with  the  London 
and  Westminster  Bank,  but  since  1893  that  account 
had  been  operated  upon  by  Leslie  Jacobs  exdusiyely, 
and  he  had  used  it  psdrtly  for  the  plaintiff's  purposes 
and  partly  for  his  own. 

Messrs.  Morris  (also  defendants  to  this  action)  were 
a  firm  of  cigar  importers,  carrying  on  business  in 
OoUum-street,  Lonaon.  Ever  since  1889  they  had 
had  dealing  with  the  plaintiff's  firm,  and  they  were 
well  acquainted  with  Leslie  Jacobs. 

On  the  12th  of  June,  1899,  Ledie  Jacobs,  purport- 
ing to  be  acting  on  behalf  of  the  plainturs  firm, 
applied  to  Messrs.  Morris  for  a  loan  of  £4,000,  He 
represented  that  by  the  poweif  of  attorney,  which  he 

SM>duoed,  he  was  authorised  to  borrow  on  behalf  of  the 
rm ;  that  the  firm  contemplated  manufacturing  cigar- 
ettes ;  and  that  he  wanted  cash  to  pay  for  machinery  for 
this  purpose  and  for  buying  leaf  tobacco.  Upon  the 
faith  of  these  representations  and  without  losing  at 
the  power  of  attorney,  Messrs.  Morris  ag^reed  to 
advance  the  £4,000  at  4  per  cent,  interest,  upon  the 
security  of  bills  of  exchange  accepted  by  the  plain- 
tifiTs  firm,  and  upon  the  condition  that  Ihe  plamtiff's 
firm  should  push  the  sale  of  a  brand  of  dgan,  of 
which  Messrs.  Morris  were  the  owners,  m  the 
colonies.  Messrs.  Morris  accordingly  handed  to 
Leslie  Jacobs  two  cheques  for  £2,000  each,  each  of 
which  was  drawn  to  the  order  of  Jacobs,  l^irt,  &  Go., 
in  exchange  for  which  he  handed  to  them  four  bills 


of  exchange,  each  for  £1,000,  and  accepted  by  bim  on 
behalf  of  the  plaintiff's  firm.    The  cheqaei  wen  piid 
by  Leslie  Jacobs  to  the  credit  of  the  banking  soooimt 
of  the  plaantiffs  firm,  and  the  amount  wm  sabae- 
quentiy  drawn  out  by  Leslie  Jacobs  and  wai  applied 
by  him  to  his  own  purposes.     For  the  pnrpoae  o! 
putting  the  London  agent  in  funds  to  p%y  for  goodi 
purchased  in  London  on  account  of  the  plaintiffs 
firm,  an  arrangement  was  come  to  between  the  ftnn 
and  tiheir  Australian  bankers,  who  had  a  branch  in 
London,  to  make  advances  in  the  following  mamur: 
"When  Ledie  Jacobs  bought  goods  for  tiM  finn  he 
took  the  invoice  and  the  shipping  documents  to  the 
London  branch  of  the  Australian  bank,  togethsr  with 
a  bill  of  exchange  drawn  by  him  in  the  nams  o!  the 
firm  upon  the  firm  itself.     Upon  these  doonmenti 
the  London  branch  handed  him  a  cheque  for  the 
net  amount  of  the  invoice  under  a  letter  of  credit 
ffiyen  by  the  Australian  bank  to  the  firm,  and  sent  by 
the  firm  to  Leslie  Jacobs.    Leslie  Jacobs  then  piid  ^ 
money  into  the  firm's  aooount  at  the  Lonaon  and 
Westminster  Bank,  and  paid  for  the  goods  by  a  cheq[ae 
drawn  in  favour  of  the  sellers  on  the  same  aoooont 
The  plfl^tiff  had  no  knowledge   of  any  borrowing 
under  the  power  of  attorney  for  the  general  porpoiM 
of  tiie  business,  and  he  had  no  knowledge  of  the 
transactions  in  question  in  this  action  until  after  the 
money  had  been  misappropriated. 

^us  action  was  conmienoed  in  Kovember,  1899, 
against  Messrs.  Morris  and  Leslie  Jacobs,  and  by  it 
the  plaintiff  claimed  an  injunction  to  restrain  the  de- 
f enoants  from  negotiating  the  bills  for  the  £4,000  n^ 
the  ground  that  uiey  were  accepted  without  the  plim* 
tiff's  authority.  The  plaintiff  also  brought  chazfM  d 
fraud  against  Messrs.  Morris,  but  these  charges  wen 
disproved  at  the  trial.  Messrs.  Morris  countoclaimed 
against  the  plaintiff  and  Leslie  Jacobs  for  payment  of 
the  sums  due  on  the  bills,  with  interest  at  4  per  oeni, 
and,  alternatively,  for  the  £4,000  as  money  had  and 
received  by  the  plaintiff  to  the  use  of  Mem 
Morris,  with  interest  at  4  per  cent. 

Farwell,  J.,  held  that  the  counterolatm  failed  on 
both  points.  Upon  the  construction  of  the  power  ti 
attorney  his  loraship  was  of  opinion  that  the  geoenl 
words  when  construed  with  the  prior  context  did  not 
confer  on  the  attorney  a  general  power  of  bonowiDC. 
His  lordship  also  held  that,  inasmuch  as  the  plaistm 
did  not  know,  and  had  no  means  of  knowing,  that  the 
£4,000  had  been  paid  to  the  credit  of  his  huHani, 
account  until  after  it  had  been  drawn  out,  the  £4.000 
could  not  be  claimed  as  money  had  and  reoeifsd  by 
the  plaintiff  to  the  use  of  Messrs.  Morris. 

From  this  decision  Messrs.  Morris  appealed. 

NwiBe,  K.O.f  BiOeher,  K.O.,  and  A.  L.  Mcrrit,^ 
the  appellants,  Messrs.  Morris. 

Upjohn^  K.0,,  and  Johftston  Edward$,  for  the 
plaintiff,  Louie  Jacobs. 

The  arguments  and  authorities  cited  were  the  nne 
as  in  the  court  below  (49  W.  B.  365). 

Cw,  adv,  vuU. 

March  3.— Vaughan  WnxiAics,  L.J.— I  sm  rf 
omnion  that  the  judgment  of  Farwell,  J.,  ought  to  be 
aiirmed.  The  first  question  is  as  to  the  ooostmotioB 
of  the  power  of  attorney.  Does  it  inolude  a  power  to 
borrow  money  ?  It  contains  no  eoEpress  power  to 
borrow.  [His  lordship  read  the  power  as  above 
quoted,  and,  with  reference  to  the  latter  daose  of  it» 
said :]  Tbis  latter  clause  contains  no  express  po**^ 
borrow,  but  it  said  that  the  power  to  borrow arisee^ 
necessary  implication  from  we  words  "inoopnecto 
with  my  said  business,"  to  make,  draw,  sign,  *<'^7^ 
or  indorse  any  bill  of  exchange,  promiflBory  note,^y 
It  is  said  that  these  words,  unleai  they  have  no  sAhi 
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mnft  anthorue  something  more  than  aooepting  or 
mskiiig  bills  of  exchange  in  oonneotion  with  any 
porohMes,  because  express  power  to  do  this  is  given 
just  above  in  the  earuer  words  of  this  oUnse.    This 
STf^unent  seems  to  me   well  founded;  but  it  still 
zemaiiis  to  consider  what  is  the  authority  to  aooept 
biils  or  give  promissory  notes  which  is  given  by  these 
words  beyond  the  power  to  do  so  in  connection  with 
pnrohases.    It  is  a  power  to  accept  bills  and  make 
notes  in  connection  with  ''  my  said  businesB,"  that  is, 
the  bnsinesB  of  a  tobacco  merchant  aad  manufacturer 
oanied  on  by  the  donor  of  the  power  under  the  style 
of  "  Jaoobs,  Hart,  &  Co.,"  at  Melbourne.  Now,  in  my 
judgment,  this  authority  cannot  extend  b^ond  the 
powers,  express  or  implied,  given  to  Leslie  Jacobs  by 
his  appointment  contained  in  the  power  of  attorney. 
The  power  of  attorney  does  not  contain  any  express 
power,  except  the  power  to  piuchase   and   to   do 
certain  particularized  things  in  ooonection  with  such 
purchases.     In  other  words,  tiie  ^wer  of  attorney 
appoints  Leslie  Jacob  tiie  purchasmg  agent  for  the 
boaness  carried  on  by  Louis  Jacobs,  and  ^ves  him 
certsin   particularized    powers  in   connection   with 
purchases,  and  then  goes  on  to  give  him  this  power 
of  aooepting  bills  and  making  notes  in  connection 
with  the  said  business.     In  my  judgment  the  later 
words  are  intended  merely  to   cover  such  powers 
beyond  the  mere  power  to  purchase,  which  is  ex- 
prossly  given,  as  are   necessarily   implied   by   the 
appointment  of  Leslie  Jacobs  as  purdiasing  agent. 
XiBt  us  test  it  in  this  way.      Suppose  the  authority, 
whether  ^ven  by  word  of  moutn  or  in  writing,  had 
been  limited  or  expressed  in  some  such  words  as 
these:  "I    hereby     appoint  Leslie   Jacobs   as   the 
purchasing  agent  in  JSurope  and  America  for  the 
bostness    of    tobacco   merchant   and   manufacturer 
which  I  carry  on  at  Melbourne,  in  Yiotoria."    Would 
snoh  an  appointment  create  by  necessary  implication 
a  power  in  Leslie  Jacobs  to  borrow  money  P    I  think 
not    The  impUed  powers  of  an  agent  appointed  by 
a  trader  are  very  dmerent  from  the  implied  powers 
of  a  partner  in  a  similar  business.     Frimd  fads,  an 
sgent  cannot  borrow  unless  he  has  express  authority 
ss  is  expluned  by  the  judements  in  Hawtayne  v. 
Bourndy  7  M.  &  W.  595.    And  the  distinction  between 
the  case  of  an  agent  and  the  case  of  a  partner  is 
well  illustrated  by  the  judgments  in  Brown  v.  Kidger, 
3  H.  &  N.  753,  7  W.  B.  0.  L.  Dig.  62.      But  it  may 
be  urged  that  if   power   to  accept  bills  and   give 
promissory  notes  in  oases  other  than  purchases  does 
not  apply  to  bcnrrowing  there  is  nothing  else  to  which 
it  ootdd  apply.    I  cannot  agree.    I  can  quite  conceive 
many  debts  which  might  arise  in  the  business  of  the 
firm   by   reason  of  acts  clearly  falling  within  the 
authority  of  the  agent  other  tlian  purchases.     For 
instanoe,  the  affent  might  incur  a  debt  for  costs  to  a 
soHdtor,  or  a  debt  to  an  accountant  in  respect  of  the 
examination  and  adjustment  of  a  trading  account; 
or,  to  take  the  case  which  I  understand  Farwell,  J., 
to  put,  of  an  agreed  sum  payable  to  the  vendor  of 
goods  on  a  contract  which  the  agent  has  thought  it 
advisable  to  pay  money  to  be  allowed  to  rescind.    In 
all  these  cases  it  seems  to  me  there  is  money  payable 
whidi  is  not  in  connection  with  a  purchase;   and 
the  words  "  in  connection  with  my  said  business  "  seem 
to  give  a  necessary  authority  to  accept  a  bill  or  give  a 
promissory  note  in  such  cases ;  and  i  therefore  cannot 
agree  that  there  is  notlung  but  <'  borrowing  **  which 
these  words  can  cover.     I  think  that  the  power  of 
attorney  contains  no  authority  to  borrow.     I  must 
mention  one  other  argument,  which  is,  as  I  under- 
stand it»  thia— that  the  actual  practice  in  the  business 
of  this  firm  shows  that   the  power  to  borrow   is 
essentiiil  to  the  pecf  oimance  of  the  duty  in  Bngland 
of  a  pnrohasing  agent  acting  for  an  Australian  firm. 


because  the  business  was  in  fact  mainly  conducted, 
if  not  entirely,  by  the  method  of  the  agent  when 
he  bought  goods,  taking  the  invoice  and  the 
shippiDff  documents  to  the  London  branch  of  the 
Austirahan  bank,  together  with  the  bill  of  exchange 
drawn  by  him  in  the  name  of  the  firm  upon  the 
firm  itself ;  and  upon  these  documents  the  London 
branch  handed  him  a  cheque  for  the  net  amount  of 
the  invoice,  under  a  lettcnr  of  credit  given  by  the 
Australian  bank  to  tine  firm  and  sent  by  the  firm  to 
Leslie  Jaoobs ;  and  that  Leslie  Jacobs  then  paid  the 
money  into  the  firm's  account  in  the  London  and 
Westminster  Bank,  and  paid  for  the  goods  by  a  cheque 
in  favour  of  the  sellers.  I  cannot  see  that  this  practice 
fehows  that  a  general  power  to  borrow  was  in  any  way 
essential  to  the  conduct  of  the  business.  All  it  shows 
is  tiiat  the  firm  had  opened  a  credit  with  an  Australian 
bank,  who  authorized  their  London  branch  to  advance 
to  Leslie  Jaoobs  the  invoice  price  of  exported  goods 
against  the  shipping  documents.  This  was  an  advance 
made  under  the  special  direction  of  the  principal  in 
Australia,  who  opened  the  credit  to  be  operated  upon 
against  shipping  documents  of  goods  exported  to  the 
firm.  Ttda  pn^tice  seems  to  me  to  negative  rather 
than  to  affirm  a  general  power  to  borrow  for  the 
purposes  of  the  business. 

If  Leslie  Jacabs  had  no  right  to  borrow  money 
on   behalf   of  Louis  Jscobs,   this   disposes   of  the 
counterclaim  so  far  as   it   relates  to  the   bills   of 
exchaoffe  given  in  consideration  of  the  loan,  but 
it  still  leaves  tiie  claim,  as  money  had  and  received 
to   the    use    of    Messrs.    Morris,    for    the    £4,000 
obtained  b^  the  cheques  of  Messrs.   Morris  which 
were  paid  mto  the  account  of  Louis  Jacobs  at  the 
London  and  Westminster  Bank.    Here,  affttin,  I  agree 
with  the  conclusion  at  which  Farwell,  J.,  has  arrived. 
I  agree  that  Messrs.  Morris  cannot  recover  the  £4,000 
as  *'  money  had  and  received  "  by  Louis  Jacobs ;  but 
I  do  not  base  my  conclusion,  as  Farwell,  J.,  seems  to 
do,  on  the  ignorance  or  want  of  means  of  Imowled^ 
of  Louis  Jacobs,  while  the  £4,000  remained  to  his 
account  at  the  London  and  Westminster  Bank,  of  the 
fact  that  it  had  been  paid  in  to  his  credit.    I  prefer  to 
base  my  decision  on  the  estoppel  arising  against  Messrs. 
Morris  by  reason  that  they  had  constructive  notice, 
when  they  lent  the  money,  that  Leslie  Jacobs  had  no 
authority  to  borrow  on  behalf  of  Louis  Jacobs,  end 
tiiat  it  was  their  conduct  in  lending  the  money  which 
enabled  LesJie  Jacobs  to  pass  the  £4.000  through  Louis 
Jacobs's  account  without  his  knowledge,    i  am  not 
sare  that  in  Marsh  v.  KeoUing,  1  Biog.  N.  C.  198,  2 
Gl.  &  F.  250,  either  the  House  of  Lords    or  the 
judges   whose  opinion  was  taken  meant  to  decide 
either  that  ignorance  and  want  of  means  of  know- 
ledge will  exonerate  a  person  through  whose  account 
a  sum  of  money  has  passed  from  responsibilit]^,  or 
that  knowledge  of  the  fact  is  eesential  to  lialnlity. 
Nothing  more  seems  to  me  to  have  been  decided 
there  than  tiiat  the  defendants  could  not  rely  upon 
ignorano<»  if  they  had  the  means  of  knowledge.  Park, 
X,  in  delivering  the  opinion  of  the  judges,  says :  "  If 
they  had  not  knowledge  they   have  all  means  of 
koowledge,  and  there  is  no  principle  of  law  upon 
whidi  tiiey  can  succeed  in  protecting  themselves  from 
liability  in  a  case  where,  if  actual  knowledge  was 
necessary,  they  might  have  acquired  it  by  using  the 
ordinary  diligence  which  their  calling  requires  " :  see  2 
Gl.  &  F.  at  pp.  289,  290.  The  opinion  does  not  say  that 
knowledge  was  necessarr.    Toe  ignorance  in  such  a 
case  seems  evidence  of  negligence,  or  of  the  wide 
limits  of  actual  authority  given  to  an  agent  appointed 
by  the  principal  to  deal  with  strangers.    I  have  no 
doubt  myself  that  the  onus  in  such  a  case  is  on  the 
person  through  whose  account  the  mone^  passed; 
but,  whatever  may  have  been  the  intention  of  the 
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dednon  in  Marsh  ▼•  KecsHng,  I  am  not  prepared 
to  lay  that  a  man  who  placei  his  aooount  at  a 
bank  under  the  absolute  control  of  an  agent, 
giviog  him  the  power  to  indorse  cheques  pay- 
able to  his  order,  indudinff  cheques  crossed  with 
the  name  of  his  bankers,  and  to  sign  cheques  drawn 
on  his  account,  had  not  the  means  of  knowledge,  at 
all  events  after  a  lapse  of  time,  of  what  was  being 
paid  into  and  paid  out  of  his  account  by  his  agent.  I 
see  nothing  to  prevent,  in  this  case,  such  an  audit  in 
London,  to  say  nothing  of  accounts  rendered  to 
Melbourne,  as  would  have  rendered  the«e — I  must 
ssy,  "  frauds  "  by  Leslie  Jacobs — impossible.  This  is 
fuMdent  to  constitute  liability  whatever  view  is 
taken  of  the  decision  in  Marsh  v.  Keating,  and  this 
liability  arises  in  the  present  case,  if  at  all,  from  the 
fact  that  Leslie  Jacobs  was  in  fact  acting  under  the 
general  authority  actually  g^ven  by  Louis  Jacobs 
when  he  indorsed  Morris* s  cheque  and  thus  author- 
ized its  presentation  on  bebalf  of  Louis  Jacobs  by 
tha  London  and  Westminster  Bank  with  whose  name 
it  was  crossed*  and  the  payment  of  it  to  the  London 
and  We»t  minster  Bank  by  the  bank  on  whom  Morris 
had  drawn  the  cheque.  It  seems  to  me  that  Louis 
Jacobs,  by  so  doing,  himself  lent  the  proceeds  of  the 
cheque  to  the  London  and  Westminster  Bank.  It 
seems  to  me  that  that  which  was  done  was  done 
under  an  actual  authority ;  and  I  doubt  whether  one 
need  resort  to  ostensible  authority  or  estoppel  to 
found  a  charge  against  Mr.  Louis  Jacobs 

But  in  my  judgment  Mr.  Louis  Jacobs  is  not  liable 
for  this  £4,000  in  an  action  *'  for  money  had  and  re- 
odved"  to  the  use  of  Messrs.  Morris,  because  they 
cannot  be  heard  to  say  that  they  did  not  know  that 
Leslie  Jacobs  was  receiving  from  them  their  cheque  in 
favour  of  Louis  Jacobs  for  a  purpose  fordgn  to  that 
for  which  Louis  Jacobs  had  given  authority  to 
Leslie  Jacobs  to  indorse  and  to  pay  it  into  Louis 
Jacobs's  account.  If  this  is  so,  tue  loss  of  Messrs. 
Morris's  money  was  not  caused  by  an  act  of 
Louis  Jacobs,  but  by  their  own  act.  It  was  their 
own  act  which  enabled  Leslie  Jacobs  to  commit 
the  fraud.  The  only  doubt  which  I  have  had 
has  arisen  from  the  fact  of  the  prior  loans  by 
Msssrs.  Morris  to  LesUe  Jacobs,  which  loans  (amount- 
ing in  all,  I  think,  to  £3,000)  had  been  discharged 
in  due  course  by  or  <m  account  of  Louis  Jacobs. 
Messrs.  Morris  might  well  say  that  their  course  of 
business,  notwithstanding  the  Umits  of  the  power  of 
attorney,  hdd  out  Leslie  Jacobs  as  an  agent  of  Louis 
Jacobs  with  authority  to  borrow ;  but  I  think  that 
the  evidence  shows  that  Messrs.  Morris  doubted  the 
authority  Leslie  Jacobs  to  borrow,  and  were  not  in 
fact  misled  by  any  osteniible  authority  in  him  arising 
out  of  previous  transactions.  Of  course,  it  Louis 
Jacobs  had  reodved  the  benefit  of  the  money  by  its 
being  used  to  pay  his  debts,  he  would  pro  tanto  have 
adopted  the  loan  and  be  liable.  Farwell,  J.,  how- 
ever, hss  found  that  Louis  Jacobs  received  no  benefit 
from  the  £4,000,  and  there  is  a  general  statement  by 
botkLouis  and  Leslie  Jacobs  to  this  effect,  and  they 
were  not  cross-examined.  I  suppose,  therefore,  that 
this  must  be  taken  to  bs  the  fact,  idthough  an 
examination  of  the  pass-book  seems  to  me  to  lead  to 
a  contrary  condudon. 

SriRLliro,  L.J.,  agreed. — If  Messrs.  Morris  had 
read  the  power  of  attorney  tiiey  would  have  known  that 
there  was  no  power  to  borrow ;  and  also  that  Leslie 
Jacobs  had  power  to  indorse  cheques  or  draw  on  the 
banking  account,  though  only  in  connection  with 
matters,  of  which  the  alleged  purpose  was  not  one. 
If,  then,  the  question  was,  Was  it  ex  aequo  et  bono  that 
the  loss  ocoadoned  by  the  fraudulent  act  of  Ledte 
Jacobs  should  be  borne  by  the  plaintiff  ?  it  seemed  to 


his  lordship  t^at  it  was  not    The  priaa^  cauie  of 
that  loss  was  not  anything  done  or  omitted  to  be  done 
by  the  plaintiff,  but  the  neglect  of  ordinary  bniineii 
precautions  by  the  defendants,  the  Messrs.  Mjrrii. 
It  was  sdd  however,  that  the  case  fell  within  the 
deddon  in  Marsh  v.  Keating,    Farwdl,  J.,  hsd  held 
that  the  principle  involved  in  the  optmon  given  hy 
thfi  judges  who  advised  the  House  of  Lords  in  thst 
case,  required  that  two  things  shodd  be  estabtished, 
first,  that  Messrs.  Morris's  money   went  into  tbe 
plaintiff's  account,  and,  secondly,  that  the  plein^ 
knew  or  had  the  means  of    knowledge,  while  it 
remained  to  the  credit  of  that  accouat,  that  it  irsi  the 
money  of  the  plaintiff.    His  lordship  agreed  with 
Farwell,  J.,  in  taking  tins  view  of  Marsh  v.  Keating, 
and  also  agreed   with   him  in   thinking  thst  the 
defendants,  Messrs.  Morris,  had  failed  in  estaUishiog 
the  second  point.    He  thought,  therefore,  thst  tiis 
decision  of  the  learned  judge  ought  to  be  affirmed. 

CozENS-B[ija)Y,  L.  J.,  also  agreed  that  Farwell,  J.'i, 
judgment  ouAht  to  be  sffirmed,  and  adopted  YMfjban 
Williams,  L.J.,'s  view  as  to  the  construction  of  the 
power  of  attorney — ^that  it  did  not  confer  a  gfnenl 
power  of  borrowing.  With  respect  to  the  £4,000 
whidi  was  paid  into  the  plaintiff's  aooount  at  aLondan 
bank  by  the  attorney,  Leilie  Jacobs,  it  seemed  that  it 
was  all  drawn  out  by  Leslie  and  applied  for  his  own 
purposes  before  the  plaintiff,  who  was  reddsat  la 
Australia,  knew,  or  could  in  ordinary  course  of  bnwMi 
have  known,  anything  about  the  transaction.  And 
imder  the  circumstances  his  lordihip  thought  the 
plaintiff  could  not  be  held  liable  for  the  sum  as  moiuj 
had  and  reodved  for  the  use  of  Messrs.  Moms.  The 
truth  was  that  Messrs.  Morris  must  be  taken  to  have 
had  f  nil  notice  of  tiie  terms  of  the  power  of  attonMf 
and  that  it  did  not  authorize  the  borrowing  of  thii 
£4,000.  They  advanced  the  money  on  the  attomej^s 
statement  that  the  power  did  authorize  it  Thar 
omission  to  read  the  power  was  the  pruximttte  oaow 
of  the  less.  As  between  them  and  the  plaintiif,  hii 
lorddiip  thought  they  were  more  to  Uame,  and  it 
would  not  be  just  to  hold  the  plaintiff  liable  for  an  ict 
done  by  his  attorney  beyond  the  scope  of  his  anthoritj 
in  favour  of  Meisrs.  Morris,  who  knew  the  luoiti  d 
the  authority. 

Appeal  dismisssd* 

Solidtors,  Bobinson  ds  Stannard;    HoJlamSt  Som, 
Coward,  <Ss  Hawksley, 


Feb  19. 


From  K.  B.  Div.  \ 

(OoUins,  M.R,  and  Bomer  and  > 

Mathew,  L.JJ.)  J 

Stkin  v.  Pope,  (o.) 

Bafikruptcy^ Assignment  for  benefit  of  creditars—Leait 
— Action  against  assignee  for  rent — Adjudication  of 
bankruptcy  after  commencement  of  ctction.  but  btfcr* 
trial— Eelfxtion  bcuik — Disclaimer — Bankruptcy  Ad, 
1883  (46  do  47  Vict.  c.  52),  ss.  43,  44. 

TJie  plaintiffs  granted  a  lease  to  B,  B,  made  an 
assignment  of  all  her  property,  including  the  lease,  to  M« 
defendant  for  the  benefit  of  her  creditors.  A  pet^ion  in 
bankruptcy  wcu  presented  against  B  ,  alleging  the  assign* 
ment  as  the  ad  of  bankruptcy.  The  piaintiffs  brtmgkt 
an  action  against  the  defendant  for  rent  which  aeerntd 
due  after  the  assignment.  After  the  commencement  of 
the  action,  and  before  the  trial,  B.  wote 


(a.)  Beported  by  F.  G.  BitoKBB,  B091,  Barrister' 

at-Law. 
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htmkrupij  and  the  tnmtee  m  hankftiptey  diacMmed  the 
kate. 

Held,  thai  the  plainiiffB  were  entitled  to  recover  the 
rentfircm  the  defendant. 

Appeal  from  the  judgment  of  Darling,  J.,  on  the 
trifd  of  an  action  without  a  jury. 

The  action  was  brought  dv  liGsfl  Emily  Btein  and 
MiSB  Olivia  Stein  to  recover  £32  10s.,  a  quarter's  rent, 
aUeged  to  be  due  in  respeot  of  two  homes  in  Lower 
dapton-road,  Hackney.  The  original  lessee  was  Mrs. 
Sarah  Ann  Bates,  who  held  the  houses  under  two 
separate  leases. 

On  the  81st  of  May,  1900,  Mrs.  Bates  executed  a 
dead  assigning  her  property,  iodndiog  tiie  leases,  to 
the  defendant  in  trust  for  the  benefit  of  her  creditors. 

On  the  drd  of  August  the  plaintiffs,  at  lessors, 
obtained  judgment  against  the  defendant  for  the 
quarter's  rent  on  the  24th  of  June. 

On  the  27th  of  August  a  petition  in  bankruptcy 
was  presented  against  Mrs.  Bates.  The  act  of  bank- 
mptcy  alleged  was  the  assignment  of  the  dlst  of  May. 
A  reosiving  order  was  made  on  the  27th  of  September 

This  action  was  commenced  on  the  1st  of  October 
for  the  quarter's  rent  due  on  the  29fch  of  September. 

On  the  18th  of  October  Mrs.  Bates  was  adjudicated 
bankrupt. 

,  On  the  26th  of  October  a  trustee  in  bankruptcy  was 
appointed,  and  he  disclaimed  the  leases  of  the  two 
houaes. 

At  the  trial  it  was  contended  on  behalf  of  the 
defendant  that,  inasmucJi  as  by  section  43  of  the 
Bankruptcy  Act,  1883,  the  bankruptcy  related  back  to 
the  act  of  bankruptcy,  and  by  section  44  the  property 
of  the  bankrupt  divisible  amongst  her  creditors  com- 
prised all  property  which  belonged  to  the  bankrupt  at 
the  commencement  of  the  bankruptcy,  the  deed  of 
assignment  of  the  Slst  of  May  was  void  and  the  leases 
in  question  became  vested  in  the  trustee  in  bankruptcy 
as  from  that  date,  and  that  the  defendant  was  there- 
fore not  liable  for  the  rent. 

Section  43  provides  that  ''the  bankruptcy  of  a 
debtor  •  •  .  shall  be  deemed  to  have  relation 
back  to»  and  to  commence  at,  the  time  of  the  act  of 
bankruptcy  being  oommitted  on  which  a  receiving 
order  is  mside  against  him,  or  if  the  bankrupt  is 
proved  to  have  oommitted  more  acts  of  bankruptcy 
than  one,  to  have  relation  back  to,  and  to  commence 
at,  the  time  of  the  first  of  the  acts  of  bankruptcy 
proved  to  have  been  committed  by  the  banlmipt 
within  three  months  next  preceding  the  date  of  the 
presentation  of  the  bankruptcy  petition." 

Darling,  J.,  gave  judgment  for  the  plaintiffs  for 
the  amount  claimed,  nol£ng  that  the  defendant  was 
liable  for  the  quarter's  rent. 

The  defendant  appealed. 

F.  Cooper  Willis  and  Boskill,  for  the  defendant. 

Herbert  Beed,  K.C,  and  C.  C.  ScoU,  for  the 
plaintiffs. 

The  following  cases  were  cited  in  argument:  Ex 
parte  Bawlinga,  In  re  Forster,  36  W.  B.  144 ;  Carr  v. 
Acraman,  11  Ezoh.  566,  40  W.  B.  C.  L.  Dig.  277; 
Titterton  v.  Cooper,  30  W.  B.  866,  9  Q.  B.  D.  473 ; 
Doe  d.  lAoyd  v.  Pmoell,  5  B.  &  0.  308 ;  Ex  parte 
Vaughan,  In  reEiddeough,  33  W.  B.  151, 14  Q.  B.  D.  25. 

Feb.  19.— BoMBB,  L.J.,  read  the  following  judg- 
ment :  The  plaintiffs  are  in  the  position  of  lessors  of 
certain  houses.  The  lessee,  Mrs.  Bates,  assigned  her 
leasee  of  these  houses  ^with  other  property)  to  the 
defendant  by  a  deed  which  was  an  act  of  bankruptcy 
on  her  part.  After  the  assignment,  and  before  the 
baokmptoy  of  the  lessee,  some  rent  accrued  due  under 
the  lease  in  reepeot  of  the  houses,  and  the  plaintiff 
iomed  the  writ  in  ttus  action  foe  that  rent  against 


the  defendant.     But  subsequently,  and  before  the 
action  came  on  for  trial,  the  lessee  was  made  bank- 
rupt, and  the  bankruptcy  had  relation  back  to  the 
above-mentioned  act  of  bankruptcy.    The  trustee  in 
bankruptcy  then  disclaimed  the  leases.    Under  these 
circumstances    the    question    arises    whether    the 
defendant  is  liable  for  the  rent.    I  do  not  think  it 
necessary  in  dealing  with  this  case  to  consider  the 
question  as  to  the  effect  of  the  disclaimer,  for  it 
appears  to  me  that  the  defendant  is  liable  for  the 
rent,  whatever  the  effect  of  the  disclaimer  may  be. 
It  is  not,  and  could  not  be,  disputed  that,  although 
the    assignment   to   the  defendant  was  an  act  of 
bankruptcy,    that   fact   did  not   at  the   time   the 
rent   accrued    due    prevent    the   defendant    from 
being  liable  for  the   rent  at  the  time  it   accrued 
due.     The    assignment  at   that  time  stood  unim- 
peached,  and  could  not  be  impeached,  as  between 
the  assignor  and  assignee,  and  the  plaintiffs,  as  lessors, 
were   entitled  to  enforce  payment  of  the  rent  as 
against  the  defendant.    If  at  the  time  the  action  was 
brouffht  it  had  come  on  at  once  for  trial,  the  defendant 
would  have  had  no  defence,  and  judgment  must  have 
been  given  for  the  plaintiffs.    This  is  not  disputed  on 
behalf  of  the  defendant,  but  it  is  said  for  him  that 
owing  to  the  oircumstauce  that  the  action  came  on 
for  trial  subsequently  to  the  bankruptcy,  that  lucky 
fact  freed  him  from  his  existing  liabiUty,  because  the 
assignment  had  by  the  bankruptcy  become  void  as 
against  the  trustee  in  bankruptcy.    In  my  judgment, 
the  bankruptcy  had  not  the  effect  of  releasing  the 
existing    liability    for    the    rent    as    bet^reen    the 
defendant  and  tiie  plaintiffs,  and  the  delay  in  the 
action  coming  on  for  trial  had  not  the  effect  con- 
tended for  on  behalf  of  the  defendant.    The  bank- 
roptcy,  following  on  the  act  of  bankruptcy,  had, 
no  doubt,  the  effect  of  making  the  assignment  invalid 
as  against  the  trustee  and  the  creditors  and  for  all 
purposes  connected  with  the  administration  of  the 
lessee^s  estate  in  bankruptcy.    And  in  any  question  as 
between  the  lessors  and  the  trustee  in  bankruptcy  the 
former  could  not  have  insisted  on  the  validity  of  the 
assignment.    See  Doe  d,  Lloyd  v.  Powell,  where  in  a 
somewhat  similar  case  the  lessors  were  seeking  to 
establish  as  against  the  assignees  in  bankruptcy  that 
the  assignment  had  operated  as  a  forfeiture  of  the 
lease.    But  in  the  present  case  it  is  not  in  any  way 
necessary,  in  order  to  eive  the  fullest  effect  to  the 
rights  of  the  trustee  ana  creditors  in  the  bankruptcy, 
to  hold  that  by  the  bankruptcy  the  defendant  has  been 
releaied  from  his  liability  to  uie  plaintiffs.    The  bank- 
ruptcy provisions,  which  make  the  assigment  an  act  of 
bankruptcy  and  the  assignment  invalid  in  bankruptcy, 
are  not  provisions  for  the  benefit  of  the  defendant. 
As  a  general  rule  bankruptcy  does  not  affect  the 
rights  and  liabilities  of  persons  not  parties  to  the 
bankruptcy,  except  so  far  as  may  be  necessary  in  the 
interests  of  the  trustee  and  creditors  and  the  adminis- 
tration of  the  bankrupt's  estate  in  bankruptcy.    Here 
it  is  in  no  wise  necessary  in  such  interests  to  hold  that 
the  bankruptcy  has  freed  the  defendant  from  his 
liability  to  the  plaintiffs.      It  would  indeed  be  a 
strange  result  if  the  defendant,  who  was  party  to 
the  act  of  bankruptcy,  could  avail  himself  of  that 
fact  and  of  the  subsequent  bankruptcy  in  order  to 
free  himself  from  liability  to  the  plaintiffs,  who  were 
no  parties  to  the  act  of  bankruptcy.    In  my  opinion 
the  court  is  not  bound  to  arrive  at  any  such  result  in 
this  case.    If,  indeed,  the  effect  of  the  bankruptcy 
had  been  to  vest  the  lease  in  the  trustee  in  such  a  way 
as  (apart  from  the  right  to  disclaim)  to  make  him 
directly  liable  as  assignee  for  the  rent  in  question  to 
the  plaintiffs,  there  might  be  a  difficulty  in  the  plain* 
tiffs' way.    For  it  might  then  be  said  on  behalf  of  the 
defendant  that  there  could  not  at  one  and  ^e  nme 
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time  be  two  penoos  filaiming  through  the  lessee 
directly  liable  by  privity  of  estate  for  the  rent.  But 
the  bankruptoy  had  no  Mudi  eSoct*  "Rvea  if  there 
had  been  no  disclaimer,  the  trustee  would  not  have 
become  liable  for  any  rent  which  accrued  due  before 
his  appointment :  see  TiUerton  ▼.  Goopw,  It  appears 
to  me,  therefore,  that  the  defendant  has  not  oeen 
released  or  discharged  from  his  liability  by  the 
subsequent  bankruptoy.  At  the  time  the  rent 
accrued  due  the  defendant  was  assignee  of  the  lease 
and  bound  to  pay  the  rent,  and  he  has  not  escaped 
from  his  liability  by  Ins  delay  in  payment.  If  he 
had  paid  the  rent  when  it  accrued  due,  as  he 
ought  to  have  done,  without  any  action  brought 
by  the  plaintiffs,  he  could  not  upon  the  bank- 
ruptcy have  demanded  repayment  on  the  ground  that 
no  rent  was  due,  and  that  he  had  paid  owing  to  a 
mistake  of  fact — namely,  the  existence  of  an  assign- 
ment to  him  of  the  lease.  To  hold  the  defendant  not 
liable  in  this  case  would  lead  to  strange  results.  By 
reason  of  the  action  of  the  defendant  in  taking  the 
assignment  of  the  lease,  the  plaintiffs  would  naturally 
be  led  to  look  to  him  for  payment  of  the  rent  accruing 
during  the  assignment,  and  might  thereby,  and  by 
the  defendant's  delay  in  payment,  have  delayed  pro- 
ceedings against  the  lessee  which  might  have  resulted 
in  recovery  of  the  rent  from  the  lessee.  Aud  yet  the 
defendant,  if  he  escaped  liability,  must  say  that  his 
being  party  to  an  act  of  bankruptcy  and  his  delay  in 
payment  have  enabled  him  to  throw  the  loss  thereby 
occasioned  on  the  plaintiffs,  who  are  perfectly  innocent 
jMurties.  And,  further,  this  case  could  not  be  dis- 
tinguished from  the  case  where  the  bankrupt  was  not 
an  original  lessee,  but  was  herself  only  an  assignee, 
and  in  that  case  after  the  assignment  the  lessors  could 
not  have  sued  her,  but  could  only  have  sued  the 
assignee;  or  the  lessee,  who  might  not  have  been 
WOX&  suing.  In  my  judgment  the  appeal  fails,  and 
should  be  dismissed  with  costs. 

OoLLiNS,  M.£. — ^I  agree  in  the  result ;  but  I  desire 
to  reserve  my  opinion  as  to  what  the  rights  would 
have  been  between  the  parties  had  bankruptcy  super- 
vened before  any  action  had  been  taken  by  the  lessors 
against  the  assignee.  In  other  words,  whether,  apart 
from  the  spedal  circumstances  in  this  case,  including 
a  judgment  recovered  upon  the  footing  of  an  assign- 
ment, the  lessor  could  after  bankruptcy  have  asserted 
that  privity  of  estate  had  been  established  between 
him  and  the  assignee  by  an  assignment  which  was  in 
itself  an  act  of  bankruptcy,  and  as  such  void  ab  initio, 

Mathew,  L.J. — I  agree  with  the  judgment  which 
has  been  read  by  Bomer,  L.  J. 

AppecU  dismisaed. 

Solicitors  for  the  plaintiffis,  JDebenham  dh  Walker* 

Solicitors  for  the  defendant,  West^  King,  Adams, 
&  Co. 
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Dec.  19. 


From  Chan.  Div. 

(Yaughan  Williams,  Bomer,  and 

Cozens-Hardy,  L.JJ.) 

MoCheane  v.  Gyles,  (a.) 

Practice— Third-party  notice — Service — Third  party  out 
of  iwrisdictim-— Judicature  Act,  1873  (36  &  87  Vid, 
c  66),  «.  24— i?.  a,  O.,  ard.  11,  r.  1  (g) :  ord.  16, 
r.  48. 

To  enable  a  third-party  notice  to  be  eerved  oi4  of  the 
Juri^iction  it  must  be  such  tJiat  if  it  were  a  torit  it 

(a.)  Beported  by  J.  I.  STiELma,  Esq.,  Barrister- 

at-Law. 


would  be  capable  of  being  served  out  of  the  jwrisdidm, 
and  in  determining  whether  the  notice  eoidd  he  so  served 
if  it  were  a  writ,  the  court  will  not  have  regard  to  (he 
claim  made  by  the  plaintiff  in  the  action,  hut  vfiU  only 
consider  tJie  daim  actually  made  by  (he  defendant  in  the 
third-party  notice. 

In  an  action  against  the  surviving  trustee  of  a  Mttle- 
ment  leave  was  refused  to  the  defendant  to  serve  a  ihifd" 
party  notice  out  of  the  Jurisdiction  on  the  executrias  and 
residuary  legatee  of  a  former  trustee,  on  the  ground  ihai, 
treating  the  third-party  notice  as  an  original  writ,  then 
uww  no  action  brougJU  by  the  defendant  against  someifther 
person  properly  served  within  the  jurisdiction,  so  a»  to 
bring  the  case  within  ord.  11,  r.  1  (g). 

This  was  an  appeal  from  the  refusal  of  Buckley,  J. 
to  discharge  an  ardee  for  service  of  a  third-party 
notice  on  Mrs.  Gronyn,  a  resident  in  Ireland. 

In  1875,  the  defendant  Walter  Gyles  and  John 
Gronyn,  the  trustees  of  the  marriage  setUemant  of 
Mjs.  McCheane,  the  mother  of  the  plaintiff  in  flte 
present  action,  invested  £1,000  of  trust  money  solqeot 
to  the  trusts  of  the  settlement  on  what  was  aUsged 
to  be  a  contributory  mortgage  of  land  in  Ireland. 

John  Gronyn  died  in  1877.  Under  his  will,  Mxb. 
Gronyn,  the  present  appellant,  was  sole  executrix  and 
entitled  to  receive  the  income  of  his  estate  for  life. 

The  property  in  Ireland,  the  subject  of  the  niort- 
gage  in  question,  was  sold  for  a  sum  insoffident  to 
meet  the  £1,000  secured  thereon. 

The  i^aintlff,  who  was  absolutely  entitled  to  tiie 
£1,000  under  an  appointment  by  Mrs.  McGheane, 
brought  the  present  action  agamflt  the  defendaal 
Gyles,  the  sole  surviving  trustee  of  the  settLemsnt, 
for  a  declaration  that  the  advance  of  the  £1,000  on  a 
contributory  mortgage  was  a  breach  of  trust  and  lor 
repayment  of  the  £1,000. 

The  defendant  took  out  a  summons  in  the  action  to 
add  Mrs.  Gronyn  as  a  defendant,  or  in  the  altematin 
for  leave  to  serve  a  third-party  notice  upon  her. 

Byrne,  J.,  gave  leave  to  issue  a  third-party  notios 
and  serve  the  same  on  Mrs.  Gronyn  m  Lrelsod, 
without  prejudice  to  any  right  the  defendant  migfat 
have  to  i^d  Mrs.  Gronyn  as  a  defendant. 

Mrs.  Gronyn  moved  before  Buckley,  J.,  to  dis- 
charge the  order  for  service  of  the  third-party 
notice  upon  her. 

Buckley,  J.,  dismissed  the  motion. 

Mrs.  Gronyn  appealed. 

Butcher,  K.O.,  and  Darley,  for  the  appeUani— The 
provisions  for  service  of  a  writ  out  of  the  jurisdiotiaa 
apply  to  service  of  a  third-party  notice  out  of  the 
jurisdiction.  Gonsequently,  if  a  writ  cannot  be 
served,  neither  can  a  third-party  notice.  None  d 
the  clauses  in  ord.  11,  r.  1,  apply  to  the  notice  m  tiie 
present  case.  The  only  one  that  can  be  said  to 
apply  is  {g),  and  it  has  been  held  that  that  does  not 
apply  to  a  thud-partv  notice-  In  any  case  the  mattei 
la  m  the  discretion  of  the  oourt,  and  tve  submit  that 
the  court  ought  not  to  exercise  its  discretion  in  fajost 
of  the  defendant. 

They  referred  to  In  re  Salmon,  Priest  v.  UppUby,  38 
W.  B.  150,  42  Oh.  D.  361 ;  Speller  v.  Bristol  Steam 
Navigation  Cb.,32  W.  B.  670. 13  Q.  B.  D.  96;  Dukont 
db  Go.  V.  Macpherson,  38  W.  B.  62,  23  Q.  a  D  340; 
Swansea  Shipping  Co,  v.  Duncan,  1  Q.  B.  D.  644,  24 
W.  B.  D^.  205 ;  Dickson  v.  Law,  43  W.  B.  696,  [1895] 
2  Gh.  62 ;  Harvey  v.  Dougherty,  66  L.  T.  Bep.  322,  S5 
W.  B.  Dig.  161. 

Astbury,  K.C.,  and  Austen  Cartmett,  oonftia.— Undff 
ord.  16,  r.  11,  any  person  whose  presence  M^''^^ 
court  may  be  necessary  in  order  to  enable  the  ooort 
to  settle  the  question  may  be  added  as  a  party.  ^< 
object  of  the  rules  is  to  enable  the  oonrt  to  datecmme 
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the  qaeition  at  isane  once  and  for  all.  Under  ord.  16, 
r.  48,  where  a  defendant  claima  contribution  against 
any  person  he  may  issue  a  third-party  notioe.  Then 
the  aerrioe  of  the  third- party  notioe  is  soyemed  by 
the  roles  as  to  the  service  of  writs.  Uaaer  ord.  11, 
r.  1  [g),  the  appellant  oould  certainly  be  served  out  of 
ths  jarisdiotion  with  a  writ  in  the  present  action  by 
the  plaintiff,  and  we  submit  that  she  can  also  be 
served  with  a  third-party  notioe  by  the  defendant. 

Butcher t  K,0,t  was  not  called  upon  to  reply. 

Yaughah  Williams,  L.J.— The  question  ii  whether 
or  not  this  case  is  one  in  which  an  order  for  service  of 
a  third-party  notice  out  of  the  jurisdiction  ought  to 
have  been  made.    I  have  no  doubt  myself  that  having 
regard  to  the  orders  and  the  rules  which  have  been 
fruned  under  the  Judicature  Act  that  order  should 
not  have  been  made.    I  am  sorry  to  say  so,  because, 
speaking  for  myself,  I  cannot   help  winking  that 
having  regard  to  the  terms  of  the  Judicature  Act 
there  really  was  no  reason  why  tiie  orders  and  rules 
should  not  have  been  framed  £fferently.    The  terms 
of  the  Act  are  such  that  the  rules  might  have  been 
framed  to  oover  such  a  case  as  this ;   and  I  think 
that,  looking  at  the  spirit  of  the  Judicature  Act, 
whenever  there  was  a  cause  or  matter  instituted  in 
the  High  Court,  if  there  were  matters  connected  with 
and  arising  out  of  that  cause  or  matter  which  could, 
and    oonveniently   might,    be   determined    in    the 
original    proceeding,     then    the    Act    meant   that 
the    courts     should    have    the    power    and     that 
it     should     be    their     duty    to     include    those 
natters  in   the    original   action,      I   cannot   help 
thinkbg  myaeli  that  the  whole  third-party  procedure 
is  the  creature  of  the  Judicature  Act,  1873,  and  in 
particular  of  section  24,  which  begins  thus :  "  In 
every  civil  cause  or  matter  commenced  in  the  High 
Ooort,  law  and  equity  shall  be  adnoinistered  by  the 
High  Court  and  the  Court  of  Appeal  respectively 
aooording  to  the  rules  following."     Then  it  proceeds 
to  deal  with  the  right  of  a  plaiutiff  or  defendant,  sub- 
lection  1  dealing  with  rights  to  be  given  to  a  plaintiff, 
then  snb-seotions  2  and  3  with  rights  to  be  given  to  a 
defendant.       Speaking  for  mysdf,  I  am  inclined  to 
think  that  the  intention  of  the  Judicature  Act  wtks  to 
make  all  theoe  matters  which  are  provided  for  in  the 
rab-seotions   of  section   24  inddaital  parts  of  the 
original  action;    and  under  these  droumstances   I 
ihould  have  thought  that  the  spirit  of  the  Act  might 
very  well  hare  been  carried  out  by  making  the  originsd 
action— that  is,  the  subject-matter  of  it,  the  test  as  to 
whether  notioe  of  the  writ  should  be  served  out  of  the 
jurisdiotum  under  ord.  11,  r.  1,  or  as  to  whether 
notice  should    issue    against    a    third    party    as 
provided    for  by   rule    48   of    order     16.       But, 
however  much  I  may  think  that  might  have  been 
within   the    spirit   of    tue  Judicature    Act,    I  am 
qnite  dear  that  as  the  rules  stand  the  service   of 
a  third-party  notioe  out  of  the  jurisdiction  can  only 
be  properly  sanctioned  when  tne  subject-matter  of 
the  oUim  of  the  defendant  covwed  by  the  third- 
party  notioe  is  such  thc^  if  the  claim  had  been  the 
subject  of  an  independent  action,    comm<mced   by 
wnt  in  the  ordinary  way,  an  order  for  service  out  of 
the  jurisdiction  could  properly  have  been  made  in 
accordance  with  the  provisions  of  ord.  11,  r.  1. 

It  is  unnecessary  for  me  to  go  through  the 
lettered  dauses  of  nue  1  of  order  11.  It  is  enough 
for  me  to  say  that  it  has  not  bem  seriously  contended 
that  the  thnd-party  notioe  covers  any  didm  against 
the  third  party  oominff  within  any  of  these  lettered 
dauses  except  clause  (^ ;  and  all  that  dause  (g)  deals 
with  really  is  servioe  of  a  writ  in  a  case  in  which 
"  any  person  out  of  the  jurisdiction  is  a  necessary  or 
proper  party  to  an  action  properly  brought  against 


some  other  person  duly  served  within  the  jurisdic- 
tion." 

Now  in  the  present  case  it  may  very  wdl  be  that 
Ifirs.  Cronyn  is  a  necessary  "  or  proper  party  "  to  an 
action  brought  by  the  plaintiff,  but  that  is  not  the 
question.  If  you  had  here  a  third-party  notice 
properly  served  upon  a  person  within  tha  jurisdiction, 
then  in  ail  probability  you  might  have  a  third- party 
notice  served  on  someone  who  is  outside  the  jurisdic- 
tion, but  in  my  judgment  there  is  not  the  slightest 
pretence  for  saying  that  dause  (^)has  any  application 
at  all  to  the  third-party  notice  in  this  case.  It  is  a 
third-party  notice  in  the  nature  of  an  action  which  the 
defendant  proposes  to  bring  against  the  third  party. 

I  am  of  opinion  that  the  appeal  should  be  allowed 
and  the  order  of  the  court  below  discharged. 

BoMEB,  L  J, — I  agree  that  this  appeal  must  be 
allowed.  To  my  mind  the  case  is  a  simple  one  depend- 
ing upon  a  few  of  the  rules  of  court.    In  the  first 
place  we  are  not  concerned  here  with  any  appUoation 
by  the  plaintiff  under  ord.  16,  r.  11,    for    adding 
Mrs.  Cronyn  as  a  defendant  to  the  action  and  serving 
her  with  the  writ  out  of  the  jurisdiction  under  ord.  11, 
r.  1  {g).    We  could  not  dedde  any  such  application 
on  the  present  occasion  for  the  simnle  reaion  that 
the  plaintiff  is  not  here,  and  we  couLa  not  make  any 
order  adding  a  defendant  without  hearing;  the  plain- 
tiff.   It  seems  tiiat   the  summons  did  m  the  first 
instance  ask  in  the  alternative  that  Mrs.  Cronyn  should 
be  added  as  a  defendant,  and  so  far  as  that  goes  I 
think  that  it  should  still  be  open  to  the  defendant  to 
see  if  he  can  make  anything  out  of  such  an  applica- 
tion ;  but  that  is  a  question  which  must  go  back  to  the 
jadge  for  him  to  consider.  We  are  then  reduced  to  th% 
simple  question  whether  wecan  makean  order  for  service 
of  the  Uiird-party  notice  out  of  the  jurisdiction.  Tiiat 
depends  on  rule  48  of  order  16,  which  provides  that 
'*  where  a  defendant  daims  to  be  entitled  to  con- 
tribution or  indemnity  over  against  any  person  not  a 
party  to  the  action  he  may,  by  leave  of  the  court  or 
a  judge,  issue  a  notice  (herdnafter  called  the  third- 
party  notice)  to  that  effect,  stamped  with  the  seal 
with  which  writs  of  summons  are  seded.    A  copy  of 
such  notioe  shdl  be  filed  with  the  proper  office  and 
served  on  such  person  according  to  the  rules  relating 
to  the  service  of  writs  of  summons."    That  indudes 
the  rules  applicable  to  writs  out  of  the  jurisdiction. 
Having  once  arrived  at  that  point,  what  we  have  to 
consider  in  this  case  is  "is  thui  third-party  notice 
were  it  to  form  a  writ  of  summons  capable  of  bdng 
served  out  of  the  jurisdiction  upon  a  third  party  "  ? 
In  considering  that  question  one  must  have  re^rd  to 
the  parties — ^Uiat  is,  not  to  the  claim  of  the  plamtiff  in 
the  action,  but  totbedaim  of  the  defendant  iigdnst  tue 
third  party.  You  must  treat  Uie  claim  of  the  defendant 
agaiust  the  third  party  as  if  it  were  a  claim  on  a  writ  of 
summons  and  see  if  tliat  datm  comes  witbin  the  rules 
a«  to  the  service  of  writs  out  of  the  jurisdiction  that 
is  widiin  ord.  11,  r.  1.    If  it  does,  then  leave  can  be 
given  for  tiie  service ;  if  not,  leave  cannot^  be  given 
In  my  opinion  it  is  plain  here  that  there  is  no  case 
for  giving  leave  because  the  case  cannot  be  brought 
within  any  one  of  the  provisions  of  ord.  11,  r.  1. 
For  the  purpose  of  considering  whether  servioe  of  a 
third-party  notioe  out  of  the  jurisdiction  should  be 
allowM  you  have  nothing  to  do  with  the  subject* 
matter  of  daim  in  the  action  itself;  you  can  only 
look  at  the  nature  of  the  claim  made  by  the  notice 
and  l^e  position  of  the  person  who  is  sought  to  be 
served.    The  rules  are  really  plain,  and  the  matter  iSt 
in  my  opinion,  free  from  doubt. 

Cozhnb-Habdy,  L.J.— I  agree.  ^  I  will  only  add 
this,  that  in  my  opinion  the  Judicature  Act,  ISTd^ 
s.  24,   sub-section  3,  supports  the  Tiew  taken  by 
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YAOgluia  Williams,  L.J.,  that  tha  third-party  pro- 
oedure  was  created  by  the  Judiottnre  Act.  Sab- 
seotioa  3  of  seotioa  24  provides  that  the  court  may 
grant  to  a  defendant  ''all  such  relief  relatlag  to  or 
oomiected  with  the  origiual  subject  of  the  cause  or 
matter,  and  in  like  manner  claimed  against  any  other 
perfon,  whether  already  a  party  to  the  same  caase  or 
matter  or  not,  who  shall  have  been  duly  served  with 
notice  in  writing  of  such  daio,  pursuant  to  any  rule 
of  court  or  any  order  of  the  court  as  might  properly 
have  been  granted  against  saoh  person  if  he  had 
been  made  a  defendant  to  a  cause  duly  instituted  by 
the  same  defendant  for  the  like  purpose."  The  Act 
therefore  treats  the  thfrd-party  procedure  as  analogous 
to  a  cause  instituted  by  the  defendant  as  plaintiff 
against  the  third  party. 

Then,  in  the  rules,  which  have  the  force  of 
statutory  authority,  we  find  provirions  on  the 
subject  of  service  out  of  the  jnriidictioo.  Those  are 
in  order  11»  and  on  reading  those  provisions  we  find 
that  what  we  have  to  consider  is,  what  is  the  proper 
procedure  supposing  a  defendant  has  instituted  a 
cause  against  a  third  party  ''  for  the  like  purpose/' 
that  is,  for  the  same  object  as  that  of  tiie  third-party 
notice.  If  that  is  so,  then  it  is  dear  that  in  the 
present  case  the  order  for  service  out  of  the  j  urisdiotion 
ought  to  be  discharged,  for  an  action  for  contribution 
is  not  mentioned  in  ord.  11,  r.  1,  at  alL 

I  say  nothing  with  regard  to  adding  Mrs.  Ocon3rn 
as  a  defendant  under  ord.  16,  r.  11,  as  that  question 
is  not  now  before  us.  No  doubt  the  judge  may  in 
certain  cases  have  a  discretion  to  add  a  defendant  even 
in  the  absence  of  the  plaintiff,  bat  such  a  disoretion 
osn  only  be  exercised  under  very  special  circumstances. 
At  present  we  have  not  to  deal  with  any  question  of 
that  kind. 

Solicitors,  TTaitsey,  Bowen,  <fc  (7o.,  for  J,  A,  French, 
Dublin ;  Btrcham  A  Go. 


mifib  Otourt  of  3wtiu. 

In  re  Davis. 
Haitnsn  v.  Hillyeb.  (a.) 

Will — CharUahle  legacy — Charity  which  has  never 
existed  —  General  cluiritahle  intention  —  Oy-pr^s — 
Class  of  residuary  legatees. 

In  the  case  of  a  legacy  to  a  charity  which  ?ms  never 
existed,  the  court  will  lean  towards  finding  in  the  will 
indications  of  a  general  charitable  intention.  Such 
indications  are  furnished  by  (I)  the  interpolation  of  the 
legacy  in  question  amongst  other  charitable  legacies ;  (2)  a 
power  to  the  executors  to  determine  questions  as  to  what 
charities  are  intended  to  be  benefited ;  and  (3)  a  bequest 
of  residue  to  the  charitable  institutions  mentioned.  The 
legacy,  consequently,  does  not  lapse,  but  is  administered 
cy-pr4s.  The  institution  or  authority  which  administers 
the  legacy  cy-pres  is  included  in  the  words  *' charitable 
institutions  which  are  beneficiaries  under  this  instru- 
ment,** and,  consequently,  takes  a  share  of  a  residuary 
bequest  to  such  institutions. 

Adjourned  suomions. 

By  her  will,  dated  the  30l:h  of  March,  1894,  Sarah 
Davis,  among  other  charitable  legacies,  bequeathed  a 
sum  of  £500  to  *'  The  Home  for  the  Homeless,  27.  Bed 
Lion-square,  London."    The  will  contained  dedara- 

(a.)  Beportad  by  H.  L.  Qbhiston,  Esq.,  Barrister- 

at-Law. 


tions  that  the  recdpt  of  the  reroective  treMorsn 
of  the  institution  named  should  be  a  saflllaent 
discharge  to  her  execators  f or  the  legadss*  tnd  thit 
in  the  event  of  any  question  arising  as  to  ths  desi^- 
nati  n  of  any  of  the  charitable  institations  therdQ- 
before  mentioned,  or  of  any  doubt  arising  as  to  wluch 
one  of  two  or  more  iostituttons  it  was  intended  to 
benefit,  the  dedsion  should  rest  absolutely  with  her 
executor.  There  was  also  a  gift  of  residue  to  be 
divided  rateably  *'  among  the  various  charitable iurti- 
tutions  which  are  beneficiarit»s  under  this  instmment," 

The  testaoix  died  on  the  Idth  of  March,  1899. 

There  was  not,  and  never  had  been,  any  imtitation 
in  London  known  as  **  The  Home  for  the  Home- 
less." 

The  present  summons  was  taken  out  by  the  execator, 
asking  how  the  legacy  and  share  of  residue  were  to 
be  applied.  Several  societies  claimed  them,  hut  thrfr 
claims  were  disallowed.  The  question  as  to  the 
application  of  the  legacy  was  first  argued. 

H,  M.  Humphrey,  for  the  executor. 

H.  Terrell,  K.C.,  and  Cann,  for  the  next-of-kiiL- 
The  question  is  whether  the  testatrix  has  shown  a 

{general  or  a  particular  charitable  intention ;  in  the 
atter  case  the  legacy  lapses,  and  is  not  applied 
cy-pres:  In  re  Ovey,  33  W.  B.  821,  29  Ch.  D.  560. 
AUhoagh  the  legacy  is  interspersed  with  other 
charitable  legades,  it  cannot  be  said  that,  in  nned| 
of  it,  any  general  charitable  intention  has  oeeQ 
shown.  Loscombe  v.  WintringJuim,  13  Beav.  87;  hn 
Clergy  Society,  4  W.  B.  664,  2  K.  ft  J.  615 ;  and  In  « 
Maguire,  18  W.  B.  623,  L.  B.  9  Eq.  632,  are  distingoieh- 
able ;  in  the  two  former  oases  the  testator  clearly  had 
no  particular  institution  in  his  mind ;  the  last  was  a 
case  of  misdescription  of  the  particnlar  diarity 
intended.  Hoare  v.  Hoare,  66  L.  T.  Bep.  147,  35 
W.  B.  Big.  179,  where  the  gift  was  to  a  charitj 
which  had  never  existed,  is  in  our  favour. 

They  also  referred  to  Clark  y.  Taylor,  1  W.  B.  476, 
1  Drew,  642,  and  In  re  Bymer,  43  W.  B.  87,  [18W]  1 
Ch,  19. 

Stone,  for  the  residuary  lesatees,  argued  that  the 
legacy  had  lapsed  and  had  fallen  into  residue. 

He  referred  to  In  re  Whitens  TrusU,  34  W.  B.  771, 
33  Oh.  D.  449. 

B,  J.  Parker,  for  the  Attomejr-QanecaL— It  ii  cnly 
in  cases  where  charities  have  eoEisted  at  the  date  of  i^ 
will  and  have  ceased  to  exist  before  the  date  of  the 
death  that  the  courts  have  held  that  there  ie  no 
general  charitable  intention.  It  is  impossihle  to  e^ 
that  there  is  an  intention  to  benefit  a  nartuw 
charity  where  that  charity  has  never  exisM«  Bfisn 
V.  Hoare  is  the  only  case  against  me,  and  it  depemi 
on  its  own  facts.  I  felyon  In  re  Clergy  Sooidy  mJ» 
re  Maguire,  and  ask  that  a  scheme  may  be  diieetad 
for  the  administration  of  the  legacy  cy-pres. 

H.  Terrell,  K.  C,  in  reply.— The  direction  in  the  will 
as  to  ascertaining  which  one  of  two  or  more  charitHi 
is  intended  to  be  benefited,  and  the  partioularity  wtn 
whic^  she  described  the  object  of  the  legacy,  ^^^S^^ 
the  construction  that  the  testatrix  meant  to  Beotft 
any  but  particolar  charities;  that  being  the  caie. 
there  is  no  distinction  between  the  oases  of  a  chan^ 
which  has  ceased  to  exist  and  of  one  which  has  serff 
existed  at  aU. 

Bttobxiy,  J.,  after  stating  the  facts,  •■^^v^ 
question  to  be  determined  is  whether,  upon  the  w»de 
of  this  will,  there  is  a  lapse  by  reason  of  that striew 
facts,  or  whether  there  is  an  indication  of  a  g*^ 
charitable  intention,  so  that  effect  oan  be  given  too* 
bequest  although  the  legatee  is  non-existsot  Jf^ 
is  one  dass  of  oases  which  deals  with  the  stei*  d  W0 
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where  a  legAoy  is  given  to  a  charitable  institution 

whkh  has  existed,  but  whioh  has  ceased  to  exist 

before  the  death  of  the  teitator.    In  those  oases  there 

wii  held  to  be  a  lapse.    The  authorities  for  that  are 

the  decisions  of  Kmdersley,  Y.0-,  in  Clark  y.  TayW, 

d  Staarfc.  Y.O.,  in  RuBsell  v.  KelleU,  3  Sen.  &  Giff. 

264,  4  W.  B.  Ch.  Dig.   131,   and  of  Page  Wood, 

V.C.  in  Fisk  ▼.  AUorney-Gensral,   15   W.  E.   120«, 

L.  B.  4   Bq.    521.     In   the   laft   case   the  Yic«- 

Ciisnoellor  said:  *< There  is  the  other  point  which 

ms  argued  by  Mr.  Wiokens,  as  to  the  gift  to  the 

ehsnty  which  no  longer  exists.     I  am  far   from 

isyiog  that  that  argument  may  not,  some  day  or 

other,  require  further  consideration  "  ;  that  is  to  say, 

the  Yioe-Ohanoellor  doubted  whether,  in  such  a  state 

of  facts,  you  might  not  be  able  to  find  a  general 

eharitaUe  intention.    Since  that  decision  there  have 

beea  the  cases  of  In  re  Ovey  and,  in  the  Court  of 

Appeal,  of  In  re  Eymer,  and  it  must  now  be  taken 

that  the  indication  of  Page  Wood,  Y.C.,  has  gone,  and 

that  tiie  rale  in  Clark  ▼.  Tayhr  is  the  right  rule.  Lord 

Hersohell,  ini»r«  Bymer,  [1895]  1  Oh.,  at  p.  34,  says, 

as  r^ards  Clark  ▼.  Taylor,  *'  decided  forty  years  ago, 

bat  which  has  been  followed  often  since,  that  there  is 

leally  no  authority  in  any  way  conflicting  with  that 

series  of  decisions.     Certainly  on  principle  they  seem 

to  be  sound."  So  that  if  tiiere  be  a  gift  to  a  chsntable 

iostitation  which  existed  but  has  ceased  to  exist,  there 

is  a  lapse.  That  is  not  this  case,  which  is  that  of  a  ^tti 

to  a  charitable  institution  which  never  existed  at  all. 

There  are  four  decisions  on  that  dass  of  case.    The 

piiociple  which  underlies  them  is  that  where  you  find 

a  gift  to  a  charitable  institution  whicdi  never  existed, 

the  court,  which  always  leans  in  favour  of  a  charity, 

is  more  ready  to  infer  a  general  charitable  intention. 

Of  course  it  is  possible  to  contemplato  that    the 

testator  intended  to  benefit  a  pax  ticuu^  charity  whioh 

he  thought  existed,  but  which  did  not  exist    But  the 

courts   have  not  reguded   that  as  most  probable. 

They  have  said  that  lie  described  a  purpose  and  not  a 

person.    Now  of  those  four  cases  I  take  the  first  and 

the  last  to  have  less  bearing  on  the  present  case  than 

the  others. 

The  first  oaie  is  Loacornbe  v.    Winiringham,    The 
gift  there  was  to  the  trustoas  of  "  a  society  instituted 
mr  the  inorease  and  encouragement  of  good  servants." 
The  first  oomment  is  that  no  society  is  named  by 
name;  a  particular  sort  of  society  was  pointed  to, 
and  that  was  alL    It  was  easy  to  arrive  at  the  con- 
dasion  that  the  object  of  the  testator  was  to  give  to 
a  purpose  and  not  to  a  person.    It  was  held  that 
there  was  a  good  charitable  gift.    The  last  case  is 
Hoare  ▼.  Hoare,    The  facts  there  were  that  a  settlor 
granted  a  certain  rent-charge  to  provide  for  the  pay- 
ment of  the  salary  of  a  priest  in  his  private  otiapel,  to 
^P^J  &  certain  sum  for  lighting,  and  to  apply  annual 
sums  for  teaohing.  the  payment  of  a  schoolmaster  and 
schoolmistress,   keeping  schools  and  sdmshouses  in 
order,   tmd  poor   labourers'  dwellmjc-houses.      Ttie 
ohapel  waa  privato  and  had  never  bet»n  oooseoratad  or 
dedicated*     The  courc  held  that  this  was  not  a  disposi- 
tii>2i  for  m  general  charitable  purpose.    His  purpose  was 
only  to  devote  a  sum  of  money  for  his  own  private 
ohaipel  and  estate.    The  purposes  had  failed  having 
regard  to  the  definition  of  them.    That  case  turoed 
on  its  ovm  facts  and  does  not  assist  in  principle.- 
From  the  other  two  cases  a  principle  is  to  be  deduoed. 
In  /a  re   Clergy  Society  legacies  were  given  to  the 
Church   Building  Society,  the  Cler^  Society,    the 
8o&ety  f««z  Promoting   Christian   Knowledge,    the 
Ghimm  Missionary  Sodety,  and  the  Clergv  Orphan 
Sooiety — they  were  all  to  be  charities  es'aDlish«d  iu 
London^     Ttiere  was  no  Clergy  Sodety  established  in 
Thece   was  one  in   Gloucester.     Several 
forward.     The  court   came  to   the 


condunon  that  a  good  general  charitable  purpose 
was  disdosed.      The  prindple  on  which  the  court 
proceeded  (p.  622)  was  that,  having  regard  to  the 
podtion  of  the  gift  in  question  as  regards  other  gifts, 
there  was  suffident  to  show  a   general   charitable 
intention.      The   Yice-ChancRllor   said:      "It    was 
suggested  that  the  bequest  must  b9  conddered  void 
for  uncertainty,  because  no  object  can  be  found  to 
answer  the  description.    In  the  case  before  Knight 
Bruce,  L  J.,  there  wa«  a  gift  to  a  charity  in  Middle- 
sex,   and    there   beinff   none   which   answered  the 
description,  it  was  hdd  that  the  court  had  authority 
to  direct  a  scheme;   and,  in  this  case,  this  lesacy 
bdng  preceded  by  a  legacy  to  the  Church  Building 
Sodety,  and  followed  by    legades  to  the  Church 
Missionary  Sodety,  I  think  there  was  suffident  on  the 
face  of  the  will  to  show  that  the  testatrix  meant  to 
confer  a  charitable  benefit  on   the   clergy  of   the 
Church  of  England.*'    That  was  the  ro^io  decidendi 
in  that  case.     The  other  case  was  In  re  Maguire, 
dedded  by  James,  Y.O.     In  my  opinion  it  was  a 
very  strong   case.     The  sift    was   to  the   Church 
Pastoral  Aid  Society  in  Irdand.    There  was  no  such 
institution.    The  preceding  gift  was  to  the  Chnroh 
Pastoral  Aid  Sodety  in  England.    There  was  such  an 
institution.     I  should  have  thought  that  there  was 
strong  ground  for  spying  that  the  intention  was  to 
benefit  a  person  not  a  purpose.    The  Yice-Chancellor 
thought  not.     There  was  a  preceding  gift  to  the 
Additicmal  Curates  Aid  Sode^  in  Ireland.    These 
are  all  the  material  facts.     The  Yioe-Chanoellor's 
judgment  is  this :  **  Tae  intention  of  the  testatrix  to 
devote  this  sum  to  charity,  are  also  the  particular 
object  of  the  charity,  and  sumoientiy  indicated  by  the 
name  of  the  sodety  itsdf ^  and  by  the  place  in  which 
the  legacy  is  found  among  other  legades  to  charity. 
There  can  be  no  doubt  of  the  intention  of  the  testetrix 
to  provide  for  the  obj<*.cts  embraced  by  the  Spritual  Aid 
Sddety,"  that  is  to  say,  the  Additional  Curates  Aid 
Society— it  had  changed  ite  name,  *'  and  it  follows 
from  Loecomhe  v.  Wintringham  and  In  re  PUrgy  Society 
that  this  is  a  perfectly  good  diariteble  bequest,"  and 
furtiier  down,  referring  to  Fisk  v.  AUomey-Gtneralp 
he  says,   ''I  certainly  do  not  intend  myself  to  go 
further  than  Wood,  Y.C.,  did,  but  in  this  case  there 
is  a  dear  intention  by  the  testetrix  to  effect  a  par- 
ticular object  of  charity — ^pastoral  aid  in  Irdand — 
which  is  carried  out  by  the  sodetv  now  daimin^  it. 
I  apprdiend  the  Attomey-Oeneral  will  not  object, 
and  there  wHl  be  an  order  for  payment  of  the  legacy 
to  the  Spiritual  Aid  Society  for  Ireland  to  be  applied 
for  the  purposes  of  church  pastoral  aid  in  Ireland." 
That  Spiritual  Aid  Society  was  one  to  whioh  there  had 
been  a  gift  made.    The  prindple  of  these  two  cases  is 
that  the  court  will  lean  towards  fiading  in  a  case 
where  a  charity  never  existed  at  all  evidence  of  a 
general  charitable  intention,  and    will   teke   small 
iudioatiOQS  on  the  face  of  the  will  in  order  to  say  toat 
a  purpose  is  meant  aud  not  a  person.  The  present  gift 
IS  interpolated  between  other  ohariteble  giftf.    [His 
lordship  the  a  summarized  the  chariteble  legades,  and 
continued :]    So  that  you  find  this  gift  to  a  non- 
existent sodety  interpolated   between  gifts  to  the 
blind,  orphans,  deaf  and  dumb.  I  find  one  ground  relied 
on  in  both  In  re  Clergy  Society  and  In  re  Maguire. 
Then  foUovra  the  providon  of  the  will  that,  "  in  case 
of  any  question  arising  as  to  the  designation  of  any 
of  the  (Irritable  institutions  hereinbefore  mentioned, 
or  of  any  doubt  existing  as  to  which  one  of  tvo  or 
more  of  such  institutions  it  is  intended  to  benefit,  the 
decision  shall  rest  absolutely  with  my  executors'* 
There  I  find  an  indioation  tnat  the  testetrix  intended 
that  her  oliaritable  intention  should  not  fail  because 
she  had  aiista^en  the  person  to  whom  she  directed 
the  legacy  to  be  paid.    Then  as  to  the  residue  she 
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Bays:  "It  shall  be  divided  rateably  among  the 
▼arions  oharitable  institations  which  aie  bene- 
fioiaries  under  thia  inBtrament."  I  think  there  is 
more  room  here  than  in  the  two  oases  I  have  men- 
tioned for  the  court  to  infer  a  general  charitable 
intention.  I  wish  to  add  that  Loscomhe  ▼.  WMring^ 
hanh  In  re  Clergy  Socitty,  and  In  re  Mciguire  were 
considered  in  In  re  Bymer.  Lord  Herschell  says  that 
those  cases  form  a  class  which  establish  a  priooiple 
which  iKuided  the  court  in  Moggridge  ▼.  Thadcwdly 
7  Yes.  36,  and  MiUe  ▼.  Farmer^  1  Mer.  55,  and  from 
the  latter  case  he  read  the  language  of  Lord  Eldon : 
''  But  to  give  eflPect  to  a  bequest  in  favour  of  a  charity 
the  court  wiU  .  .  .  supply  the  place  of  an  executor 
and  carry  into  e£Eect  that  which  in  the  case  of  indi- 
Tidnals  must  have  failed  altogether.  This  distincticm 
has  proceeded  partly,  perhaps,  on  principles  of  the 
Boman  law  which  we  do  not  at  this  time  perfectly 
comprehend ;  and  partly,  no  doubt,  on  the  religious 
notions  which  formerly  obtained  in  this  country, 
according  to  which  it  Ml  to  the  ordinary's  province 
to  distribute  in  case  of  intestacy.  A  third  principle, 
which  it  is  now  too  late  to  call  in  question,  is  that  in 
all  cases  in  which  the  testator  has  ezroessed  an  inten- 
tion to  give  to  charitable  purposes,  if  that  intention  is 
declared  absolutely,  and  notmng  is  left  uncertaiii  but 
the  mode  in  which  it  is  to  be  carried  into  e£Eect,  the 
intention  wiU  be  carried  into  execution  by  this  court, 
which  will  then  supply  the  mode  which  alone  was  left 
deficient.''  That  is  the  principle  on  which /n  re  Clergy 
Society  and  In  re  M<iguire  were  dedded.  I  therefore 
hold  that  this  legacy  is  effiectuaL 

On  the  question  of  the  distribution  of  the  share  of 
residue  left  to  "  The  Home  for  tiie  Homeless." 

Stone,  for  the  residuary  legatees. — The  residue 
should  be  divided  between  the  other  charitable 
institutions  named  in  the  irill;  thelesacyto  "The 
Home  for  the  Homeless  "  will  be  apphed  either  by 
the  Grown  under  the  sign-manual  or  by  the  court 
cy-prea.  In  either  case  the  individuals  or  authorities 
who  administer  the  legacy  will  not  be  "  beneficiaries 
under  this  instrument,'*  and  they  will  not  necessarily 
be  ''charitable  instituticnis*" 

He  referred  to  Moggridge  v.  Thackwdl. 

E.  c7.  FarJceTf  for  the  Attorney-General. 

BxjOKLRY,  J.— A  further  question  is  raised  as  to 
whether  the  residue  is  to  be  divided  rateably  among 
the  various  charitable  institutions  which  are  benefi- 
ciaries imder  the  will.  It  is  argued  tiiat  the  authority 
which  may  have  to  effectuate  the  general  charitable 
purpose  as  regards  this  legacy  may  not  be  within  the 
words  "charitable  iustitations."  The  quostion  is 
whether,  haviog  regard  to  Moggridge  v.  Thaehvell, 
the  purpose  here  described  is  a  general  indefimte 
purpose,  in  which  case  the  king  by  sign-manual 
mijg^nt  deal  with  the  fund,  or  whether  there  is  an 
object  pointed  out,  in  which  case  the  court  might 
deal  with  it.  The  purpose  seems  to  me  not  to  be 
indefinite,  but  in  either  case  I  think  it  would  be  a 
narrow  construction  of  the  residuary  gift  to  hold  that 
the  authority  which  is  to  give  effect  to  the  gift  is  not 
within  the  words  **  charitable  institutioDs  which  are 
benefidaries  under  this  instnunent."  They  are  large 
enough  to  cover  the  authority  which  administers  the 
legacy.  I  think  the  residue  goes  rateably  to  the  insti- 
tutions named,  including  the  institution  or  authority 
which  has  to  administer  the  legacy. 

Solicitors,  William  Jeteop ;  Tippets;  Smith,  Fawdon. 
^  Low  ;  Cheiton  &  Sons  ;  Treasury  Soliciior. 


Ohan.  Btv. 
Swinfen  Bady, 


Leigh  v.  Lbigh.  (a.) 


Dec.  21. 


Advowion — Sale  of  glebe — Private  Act  (6  <fe  7  Fid  c. 
xvi.) — Pairon — Infant — Consent  to  aofo— rruiteei  of 
settlement —  Guardian, 

By  a  private  Act  gUbe  land  ioas  vested  in  tnutea^  with 
power  t'>  sell  with  the  consent  of  the  patron,  "  who  ihaU 
be  seised  of  the  odvowson  thereof  in  posseasumf  tDhetho' 
for  an  estate  of  inJieritanoe  or  any  less  estate,  and  hy  (k 
guardians  of  any  such  patron  or  patrons,  being  an  infant 
or  infants.** 

The  patron  was  an  infant  whou  estates  had  hem  tdOtd 
by  an  indenture  which  provided  (inter  alia)  that,  during 
the  minority  of  the  patron,  the  trustees  should  have  power 
to  present  to  any  vacant  benefice. 

Held,  that  the  trustees  were  not  entitled  to  the  advom'n 
'*for  any  estate  of  inheritance  or  any  less  estate  *'  within 
the  meaning  of  Ae  Act ;  and  that  the  guardian  of  ik 
infant  was  the  proper  person  to  give  the  consent  to  <A« 
sale. 

This  was  a  summons  taken  out  to  determine  who 
had  the  right  to  consent  to  the  sale  of  glebe  Isnd  of 
the  rectory  of  Walton-on-the-HilL 

The  patron  was  an  infant. 

By  an  indenture  of  settlement  dated  the  lOlii  of 
July,  1901,  there  was  conveyed  to  trustees  the  sdvev- 
son  and  perpetual  right  of  patronage  andpreseatstioD 
of  and  to  the  rectory  or  parish  church  of  Waltoa-<B- 
the-Hill  to  hold  the  same  unto  the  said  tnuteei  lod 
their  heirs  to  the  use  of  the  plaintiff  John  Cecil  Qenri 
Leigh  (now  an  infant)  in  tail  male  with  remsiiidn 
over."  It  was  also  provided  "that  duiiog  tiie 
minority  of  any  ^rson  who  under  the  limitiitifliii 
hereinbefore  contained  is  or  would  if  of  fall  ige  be 
entitled  for  the  time  being  to  the  possession  or  reeapt 
of  t]ie  rents  and  profits  of  the  freehold  hereditsiunli 
hereliy  settled  as  tenant  in  tail  male  or  in  tiil  by 
purchase,  the  trustees  or  trustee  may  present  i  fit 
person  to  any  vacant  ecclesiastical  benefioe  iSm 
absolutely  or  subject  to  such  lawful  terms  m  to 
resignation  as  Hie  trustees  or  trustee  deem  proper." 

In  1843  a  private  Act  (6  &  7  Yiot  c  xvL)  waipMied 
by  which  tJie  glebe  land  of  Walton-ou-the-Hill  w 
vested  in  trustees  with  power  to  sell  with  the  oouest 
of  the  patron  or  patrons. 

The  question  now  to  be  determined  was  whether  the 
trustees  of  tiie  settlement  or  the  infant's  mother,  vbo 
was  his  testamentary  guardian,  was  to  give  the 
patron's  consent  to  the  sale. 

MethoUd,  for  the  trustees,  argued  that  doling  tbe 
minority  of  tiie  tenant  in  tiiil  male  the  tnuteee  we 
the  proper  persons  to  give  the  required  ooosent. 

ArTde,  for  other  trustees. 
JR.  (f.  Parker,  for  the  infant. 

SwiNFKBr  Eady,  J.— In  my  opinion  the  pnp* 
person  to  give  tbe  consent  in  this  case  is  the  fS^*^. 
under  the  provisions  of  the  private  Act  Seotion  ej 
of  this  Act  provides  « that  aU  aots,  matteni  ^ 
things  by  this  Act  authorized  to  be  done,  sndjniT 
consent  required  to  be  signified  by  the  pstronoii^ 
t>f  tiie  aforesaid  rectories  or  of  the  said  prosontreeW 
and  of  the  taid  vicarage  of  Walton-on-the-HiU,  ^ 
be  done  and  signified  by  the  patrons  or  patron  to  *| 
time  being  of  the  said  respective  benefioee,  V"*^ 
one  or  more,  who  shall  b«  seised  of  the  •^^^'^ 
thereof  in  possession,  whether  for  an  ^"|**'i 
inheritance  or  any  less  estate,  and  by  any  sooh  psw 

(a.)  Reported  by  J.  H.  Davus,  Esq.,  Bsinit»- 

at-Law. 
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or  patrons  being  a  married  woman  or  married  women, 
notwithstanding  her  or  their  ooTertnre,  and  by  the 
guardians  or  committees  of  any  sndi  patron  or 
patrons  being  an  infant  or  infants,  Imiatio  or  lonatios, 
idiot  or  idioti  respeotiTely ;  and  that  every  act, 
matter,  or  thing  whioh  shall  be  done,  and  every 
consent  whioh  shall  be  so  lignifled,  shall  be  as  valid 
and  effectual  as  if  the  party  or  parties  by  whom  or 
on  whose  account  snch  act,  msAter,  or  thing  shall  be 
done  and  »nch  consent  signified  was  or  were  seised  of 
the  said  advowion  in  fee  simple  in  posaession  and  free 
from  any  incapadly." 

The  infant  is  tenant  in  tail  in  poisesftion  of  the 
advowson  and  the  tmstees  are  not  entitled  to  the 
adTOWsom  for  any  estate  of  inheritance  or  for  any  less 
estate. 

In  my  opinion  the  consent  should  be  given  by  the 
gnardian  and  not  by  the  tmstees. 

Sdliflitors  for  trustees,  BowcUffes,  Bawle,  db  Co. 

SoHoitors  for  trustees  of  the  Act,  Field,  Eoscoe,  c&  Co. 

Solidtors  for  infant,  Loioe  dt  Co. 


^•^E^TJo"'*^'}  F.b.26;Maroh4. 

BowATBB  So  Sons  v.  Mirror  of  Lifb  Go.  (Limited). 
TOFIGAI*  TncBa  Co.  (Limited)  {Third  Partis),  (a.) 

Confrad — Sale  of  huainese— Benefit  of  pending  contracts 
— Asaignment — Indemnify. 

An  agreement  for  the  purcJiase  and  sale  of  a  news- 
pajper  htuiness  contained  a  tenn  or  condition  thai  the 
vendors  should  sell  and  the  purchasers  should  purchase 
**  the  full  "benefit  of  all  pending  contracts  ana  engage- 
menis  and  of  all  other  property  to  which  the  vendors  are 
or  may  he  entitled  in  connection  with  the  said  journal.'* 

Held,  thai  the  purchasers  took  the  burden  of  pending 
contracts,  and  did  not  merely  acquire  an  option  to  take 
the  benefit  of  such  contracts. 

Actum  tried  in  the  Oommerctal  Oourt  without  a 
jury. 

By  an  agreement  in  writing  dated  the  21tt  of  July, 
1899,  between  the  pl«intiffs,  who  were  paper  mer- 
dhants,  and  the  defendants,  who  carried  on  the 
business  of  publishing  a  journal  called  the  Mirror  of 
Zfifst  the  plaintiffs  agreed  to  sell  and  the  defendants 
agreed  to  purchase  a  quantity  of  paper  for  the  pur- 
poses of  the  said  journal. 

By  an  agreement  iu  writing  dated  the  3rd  of  July, 
1901,  between  the  defendants  and  the  Topicil  Times 
Go*  (limited)  the  defendants  agreed  to  sell  and  the 
TogioBl  Times  Oo.  (Limited)  agreed  to  purchase  the 
business  of  publishing  the  said  journal.  One  of  the 
terms  or  conditions  of  this  agreement  was  that  the 
▼andors  should  sell  and  the  purchasers  purchase 
*'  the  full  benefit  of  all  pending  contracts  and  engage- 
ments and  of  all  other  property  to  which  the  vendors 
«re  or  may  be  entitlea  in  connection  with  the  said 
journal."  • 

The  plainttffii  sued  the  defendants  for  breach  of 
contract  in  not  accepting  tiie  aforesaid  quantity  of 
paper.  The  defendants  brought  in  the  Topical  Times 
Co.  (Limited)  as  third  parties,  claiming:  an  indemnity 
against  them  under  the  agreement  of  the  drd  of  July, 
1901. 

It  was  adoiitted  that  the  plaintiffii  were  entitled 
to  recover,  and  the  only  question  was  as  to  the 
defendants'  right  to  an  indemnity. 

It  was  contended  for  the  defendants  that  the  agree- 


ment of  the  3rd  of  JolV)  1901,  operated  as  an  assign- 
ment, and  that  the  defendants  were  entitled  to  an 
Indemnity. 

On  bebalf  of  the  third  parties  it  was  contended  that 
they  had  acquired  merdy  the  option  to  take  the 
benefit  of  this  contract,  and  until  such  an  option  had 
been  exercised — that  is,  until  there  was  an  election-* 
no  liability  passed. 

Bray,  K.C.,  and  Woodfin,  for  the  defendants. 

J7ums  Williams,  K.Q,,  and  B.  0.  Blunders,  tor  the 
third  parties. 

The  following  cases  were  cited:  Hardoon  ▼.  Belilios, 
49  W.  B.  209,  [1901]  App.  Oas.  118;  Bridgman  ▼• 
Daw,  40  W.  B.  253. 

EmnrKDY,  J. — ^On  the  construction  of  the  agree- 
ment I  am  of  opinion  that  the  third  parties  take  the 
advantages  of  contracts,  not  merely  an  option.  An 
affreement  like  tiiis  is  for  the  purchase  and  sale  of  the 
advantage  of  contracts  entered  into  by  the  defendants, 
and  it  passes  the  burden  as  welL  Without  an  express 
indemnity  there  is,  in  an  assignment  of  business 
contracts  of  this  kind,  an  implied  indemnity. 

Judgmentfor  the  defendant  cu  against  the  third  parties. 

Solicitor  for  the  defendants,  8.  E»  Lambert. 

Solicitors  for  the  third  parties,  Paddison,  Trevor, 
<k  Co. 


Div.   ) 

i,  J.)  1 


Dec.  11. 


(a.)  Beported  by  W.  T.  Tubton,  Bsq.,  Barrister- 

at-Law, 


K.  B.  Div. 
(Wright, 

General  Accident  Assurance  Oorporation  v. 

Noel,  (a.) 

Principal  and  agent — Contract—Agreement  by  agent  not 
to  interfere  with  business  after  ceuing  to  be  employed 
—  Breaches  —  Liquidated  damages  —  Injunction  — 
Election. 

The  plaintiffs,  an  assurance  company,  appointed  the 
defendant  their  agent  under  an  agreement,  in  which  it 
wcks  provided  that  in  the  event  of  the  defendant  ceasing  to 
act  cu  such  agent  he  should  in  no  way  give  information 
about  the  company's  connections  or  interfere  either  directly 
or  indirectly  with  the  company's  business,  or  represent 
any  other  company  doing  a  similar  business  within  a 
radius  of  fifty  miles  from  the  headquarters  of  hia  agency 
within  one  yearfr(ym  the  date  of  his  ceasing  to  act  for 
the  plaintiff  company,  and  that  in  case  of  the  breach  of 
the  agreement  in  that  behalf  he  should  for feit  and  pay  to 
the  plaintiffs  a  sum  of  £100  by  way  of  ascertained  and 
liquidated  damages. 

The  defendant  having  committed  breaches  of  the  agree- 
ment, the  plaintiffs  brought  an  action  against  him  and 
claimed  the  £100  liquidated  damages  and  an  injunction 
to  restrain  him  frwn  interfering  with  their  business. 

Htid,  that  the  plaintiffs  were  not  entitled  to  an  injunc- 
tion as  well  OA  to  the  liquidated  damages,  but  must  elect 
between  the  two  remedies. 

Action  tried  before  Wright,  J.,  without  a  jury. 

The  plaintiffs'  claim  was  for  an  injunction  to 
restrain  the  def 3ndant  from  interfering  either  directly 
or  indirectiy  with  the  business  of  the  pTaintifffl  or  from 
representing  any  other  office  in  a  similar  business  to 
plaintiffi'  in  breach  of  an  agreement  made  between 
the  plaiptiffli  snd  the  defendant  dated  the  16th  of 
January,  1900. 

They  further  claimed  £100  as  liquidated  damages 
for  breach  of  agreement. 

By  the  aforesaid  agreement  the  plaintiffB  appointed 

(a.)  Beported  by  B.  G.  Stillwell,  Esq.,  Barrister- 

at-Law. 
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the  defeoodaiit  to  aot  as  their  intpeotor  of  agents  at 
London  or  otherwise  as  tiie  I'Uintifb  thonld  d««termine, 
and  the  def««ndant  after  the  date  of  the  agreement 
acted  in  that  capacity  at  Oxford. 

The  agreement  contained  the  following  daase: 
''It  is  ht-reby  agreed  .  •  .  that  this  appointment 
is  given  with  the  distinct  nnderstandtng  that,  should 
the  withio-named  representative  cease  to  act  at  any 
tine  nnder  this  or  any  other  agreement  for  this 
corporation,  he  binds  himself  and  agrees  in  no  way 
to  give  information  aboat  the  corporation's  con- 
nections, or  to  interfere  either  directly  or  indirectly 
with  the  business  of  this  corporation,  or  to  represent 
any  other  corporation  doing  a  similar  business  to  this 
corporation  either  directly  or  indirectly  within  a 
radius  of  fifty  miles  from  his  headquarters  within 
one  year  at  least  from  *the  date  of  his  ceasing  to 
reoeiTe  remuneration  of  any  kind  from  this  corpora- 
tion, and  in  case  of  the  breach  of  this  agreement  in 
that  behalf  tiie  said  representative  shall  forfeit  and 
pay  to  the  corporation  a  sum  of  £100  by  way  of 
ascertained  and  liquidated  damages  and  not  by  way 
of  penalty." 

On  the  7th  of  March,  1901,  the  plainti£Ei  detsrmmed 
the  agreement,  and  the  defendant  then  ceased  to  act 
for  the  plaintifFs  or  to  receive  remuneration  from 
tiiem. 

It  was  alleged  by  the  plaintiffs  in  their  statement 
of  claim,  and  admitted  by  the  defendant  in  his  state- 
ment of  defence,  that  the  defendant  since  the  7th  of 
March,  1901,  had  given  information  about  the  plain- 
tiff company's  connections  and  had  interfered  both 
directly  and  indirectly  with  the  plaintiffii'  busbiess 
with  another  company  doing  a  business  similar  to  the 
plaintiffiB  within  a  radius  of  fifty  miles  of  Oxford. 

The  defendant  pleaded  that  he  was  entitled  to  so  act 
as  the  plaintiffs  had,  as  he  alleged,  wrongfully  dis- 
missed him. 

The  defendant  further  pleaded  that  the  plaintiffs 
were  not  entitied  to  recover  liquidated  damages  and 
at  the  same  time  to  have  him  restrained  by  in j  auction 
as  claimed. 

DanckwerU^  K*C,  (JS*  Kisch  withhim^,  for  the  plain- 
tiffii.—The  plamtiffs  aro  entitled  to  the  £100  liquidated 
damages  as  well  as  to  an  Id  junction,  for  the  duendant 
admits  breaches.  No  doubt  formerlv  if  a  covenantee 
recovered  damages  at  law  he  could  not  obtain  an 
injunction  in  equity,  but  was  put  to  his  election.  In 
the  Irish  case  of  French  v.  Maoale,  2  Dr.  &  War.  269, 
the  leasee  of  certain  ancient  meadow  land  who  had 
covenanted  not  to  bum  the  demised  premises  imder  a 
penalty  threatened  to  bum  part  of  the  premises, 
insisting  upon  his  right  so  to  do  under  the  covenants 
upon  payment  of  the  sum  specified  as  liquidated 
damages,  and  it  was  there  held  that  he  was  not 
entitled  to  do  so,  and  that  the  court  would  interpose 
by  injunction  to  restrain  him  from  so  doing.  In  the 
same  way  it  cannot  be  said  here  if  the  plaintiffiB  exact 
the  liquidated  damage  that  that  will  entitie  the 
defendant  to  do  that  which  he  has  covenanted  not  to 
do.  In  Rohh  v.  Green,  44  W.  B.  25,  [1895]  2  Q.  B. 
315,  it  was  held  that  the  plaintiff  was  entitied  to 
damages  in  respect  of  the  defendant's  breach  of  con- 
tract and  also  to  an  injunction.  The  proper  inter- 
pretation of  the  agreement  in  the  present  case  is  that 
the  defendant  is  not  to  do  certam  things  in  breach  for 
it,  and  if  he  do  so,  then  he  is  to  forfeit  the  sum  of 
£100  as  liquidated  damages ;  and  that  the  plaintiffs 
are  also  entitied  to  an  ioj  auction  to  restrain  him  from 
doing  these  things  in  the  future.  If  the  plaintiffii  are 
bound  to  elect  they  prefer  to  have  an  injunction. 

8.  A.  T.  BowlaU,  for  the  defendant.  —The  plaintiffs 
are  not  entitled  to  both  an  injunction  and  liquidated 
damages.    This  is  clear  upon  the  authorities :  Sainter 


V.  Ferguson,  7  0.  B.  716,  and  Gaimes  v.  NethiU,  7  H« 
&  N.  778.  10  W.  B.  0.  L.  Dig.  20.  In  the  present 
case  the  £100  liquidated  damages  is  meant  to  co?sr  all 
possible  breaohes  of  the  whole  agreement,  and  if 
such  li<juidated  damages  are  paid  there  cannot  be  an 
ioj  auction  as  welL  In  Toung  v.  ChaUcUy,  15W.  B. 
743,  16  L.  T.  Bep.  286,  the  plaintiff  reoovered  liqni. 
dated  damages  and  under  the  circumstances  the  comt 
refused  to  grant  an  injunction.  [Ha  also  rafsmd  to 
Howeard  v.  Woodward,  13  W.  B.  132,  34  L.  J.  GL 
47.]  If  the  court  hold  that  the  plainiiJTs  moit  be 
put  to  their  election  the  defendant  woold  prefer  to 
submit  to  an  injunction. 

DamhoerUf  K,C.t  v^lied. 

WsxQHT,  J. — ^It  appears  to  be  agreed  on  both  sides 
that  this  is  a  case  in  which  an  injunction  oan  be 
granted,  and  the  question  is  whether,  under  tiie 
dausa  in  the  agreemeht,  the  plaintiffs  are  entitlsd  to 
a  double  remedy — that  is  to  say,  an  xDJnnotionM 
regards  the  future  as  well  as  £100  as  liquidated 
damages  for  breaches  in  the  past.  The  cases  are  not 
in  an  altogether  satisfaetory  condition  on  this  point, 
for  in  Cole  v.  Sims,  2  W.  B.  151,  23  L.  J.  Ch.  258, 
the  view  that  a  plaintiff  under  such  drcumstanoei  ii 
not  entitied  to  the  double  remedy  appears  to  reodie 
some  qualification. 

The  conclusion,  however,  that  I  have  come  to  ii 
that  the  current  of  authority,  from  SainUr  v.  Ferpit» 
down  to  Howard  v.  Woodiwird  and  Tqung  v.  ChaUdejft 
is  to  the  effect  that  when  liquidated  damages  sie 
intended  to  cover  the  whole  ground  the  plaintiff  mut 
be  put  to  an  election  between  them  and  an  injone- 
tion,  and  if  he  takes  liquidated  damages  he  eaanot 
get  an  injunction.  The  cases  I  have  mentioned  go  to 
3iow  that  a  plaintiff  is  not  entitied  to  bothybnt  mut 
exercise  an  option. 

If  the  present  platntiffSs  had  elected  to  take  tbe 
£100  li^mdated  damages  they  could  not  have  had  sa 
ioj  unction,  for  the  £100  damagea  is  all  they  woold 
be  entitied  to.  They  have,  however,  elected  to  tab 
an  injunction,  and  may  have  judgment  lor  that,  bst 
not  for  the  £100  as  welL 

Judgment  accordingly. 

Solicitors  for  the  plaintiffii,  Beyfue  A  Begfxa, 

SolidtorB  for  the  defendant,  Trotwry  8tiU,  Fndiw§, 
<fc  Parkin. 


Prob.  Div.  &  Adm.  Div.  i  p^  ^^ 

Divorce.  J 

Paiiob  v.  Paikb.  (a.) 

Divorce  —  Restitution  of  conjugal  rights—  Gustodi/  rf 
children — Practice — Interim  order. 

The  Court  ?ms  power,  under  section  6  tj/47  «fc  48  Firf. 
c.  68,  to  make  an  interim  order  as  to  custody  o/the  ehUdnn 
of  the  marriage,  and  to  save  expense  will  make  such  a* 
order  at  the  time  of  the  pronouncing  of  a  deertt  of 
restitution  o/ conjugal  rights. 

This  was  a  suit  for  restitution  of  conjugal  rigbta 
The  petitioner,  Emily  Doncan  Paine,  nie  MitobeO, 
was  married  on  the  17th  of  July,  1894  at  the  West- 
minster Begistry  Offioe  to  Olaude  Haeamon  Paine, 
and  there  was  one  child  of  the  marriaffe.  Th«  partial 
lived  together  until  the  19th  of  8epteint)er,  1901,  wben 
the  reepondent  deserted  the  petitioner. 

PriesHey,  for  the  petitioner. 

(a.)  Beported  by  Gwynnb  Haij.,  Esq.,  Baiziatff- 

at-Law. 


VoLL. 
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High  Ooubt. 


"  The  Port  Viotowa."— **  The  Bristol  City." 


High  Court. 


JiUNi,  P.,  granted  a  deoree  of  rettitatioii  of 
ooBJngal  lights,  and  on  the  application  of  conniei 
for  an  order  for  oiutody  of  the  ohild  of  the  marrisge 
Mid  that  while  suoh  an  order  aeemed  entirely  illogical 
became  it  aasumed  that  the  respondent  would  not 
obey  the  order  of  the  court,  nevertheless  section  6  of 
47  i  48  Yict  c  68  gave  power  to  make  iuch  an  order 
at  the  proDounoiog  of  the  deoree,  and  no  doubt  the 
granting  of  it  at  that  time  would,  as  urged  by  counsel, 
MTe  expense.  The  court,  therefore,  would  give  the 
petitioner  the  custody  of  the  child  until  the  decree 
obeyed. 

SoHoitorB,  NorrU  A  Norne. 


Prob.  Diy.  &  Adm.  Div.  |  p  ^^  ^^ 

Admiralty.  ) 

"The  Port  Victoria."  (a.) 

Ship^Admiraiiy — Action  in  rem — Negligence — Expense 
incurred  in  avoiding  probable  consequence  of  such 
negligence. 

Where  the  defendants*  vessel  uhu  negligently  allowed  to 
drag  across  and  foul  the  chain  of  the  plaintiffs*  vessel^ 
causing  risk  of  collision^  and  the  plaintiffs*  vessel  slipped 
and  put  to  sea  until  dayligJUt 

Beld,  that  the  plaintiffs  were  entitled  to  recover  in  an 
action  in  rem  for  the  loss  of  the  chain  and  anchor^ 
together  with  the  coals  and  stores  consumed. 

Action. 

The  plaintifb  were  the  owners  of  the  steamship 
Norman,  and  claimed  in  an  action  in  rem  to  recover 
the  value  of  a  chain  and  anchor,  coals  and  stores,  lost 
and  consumed  by  reason  of  the  steamship  Norman 
having  put  to  sea  in  order  to  avoid  a  collision  with 
the  steamship  Port  Victoria,  which  was  owned  by  the 
defendants,  in  the  drcumstanoes  hereinafter  appealing. 

On  the  dth  of  October,  1900,  about  3.20  p.m.,  the 
steamdkip  Normanj  a  vessel  of  7|537  tons  r«>gist6r,  was 
ridinff  at  anchor  in  the  outer  anchorage  of  Port 
Natal  witii  about  seventy-five  fathoms  of  dhain  out. 
At  the  time  in  question  tiiere  was  a  rough  and  rising 
ssa,  a  heavy  swell  was  runninff  with  the  wind  from 
the  east  increasing  to  a  moderate  gale.  In  these 
eironmstanoes  those  in  charge  of  the  steamship  Norman 
observing  that  a  vessel,  whioh  proved  to  be  the  steam- 
ship Port  Victoria,  of  3,378  tons  register,  whioh  had  been 
lying  about  three-quarters  of  a  mile  ahead  of  them, 
was  dragging  across  the  bows  of  the  steamship 
Norman,  the  engines  of  the  steamship  Norman  were 
put  dow  astern  and  sixty  extra  fathoms  of  chain 
paid  on\  but  about  5.30  the  same  was  fouled  by 
the  steamship  Port  Victoria.  Those  in  charge  of  the 
steamdiip  Norman  then  signalled  to  tiie  steamship 
Port  Victoria  to  slip  her  chain  and  keep  clear,  but  she 
continued  to  drag,  and  those  in  charge  of  the  steamship 
Norman  fearins  that  a  collision  was  imminent  slipped 
their  ohsia  and  put  to  sea  to  cruise  about  in  safety 
till  daylight.  The  expenses  thus  incurred  and  the  value 
of  the  anchor  and  cable  lost  were  agreed  at  £308  Is.  6d., 
and  was  the  sum  claimed  by  ttie  pUintiils  in  the 
ae^km.  The  def<>ndants'  case  was  that  the  steamship 
Norman  anchored  too  dose  under  the  lee  of  the 
steaasship  I^trt  Victoria,  and  that  the  steamship 
Norman  did  not  dip  her  cable  ontil  after  the  steam- 
ddp  Port  Victoria  was  all  dear  of  her. 

ScruUon,  K,C*,  and  Mackinnon,  for  the  plaintiffs, 
contended  (a)  that  by  artide  7  of  the  Begulations 
xdating  to  the  Port  and  Harbour  of  Port  Natal,  1900, 

(a.)  Eeported  by  Qwnnn  Hall,  Esq.,  Barrister- 

at-Law. 


the  steamship  Port  Victoria,  being  a  vessel  with  a 
single  anchor  down,  ought  to  have  had  not  less  than 
seventy  fathoms  of  cbam  out,  whereas  in  fact  she  had 
about  forty-five  fathoms  only;  (&)  that  it  was  by 
negligent  navigation  and  management  of  those  in 
charge  of  the  steamship  Port  Victoria  that  she  had 
dragged  her  anchor  and  that  those  in  charge  of  her 
failed  to  see  that  she  was  dragging  her  anchor  until 
she  was  within  one-third  of  a  mile  of  the  steamship 
Norman,  and  that  in  order  to  avoid  a  collision  it  was  a 
proper  and  seamanlike  course  for  the  master  of  The 
Norman  to  adopt  to  slip  his  cable  and  put  to  sea  until 
daylight. 

Aspinall,  K.O,,  and  Lewis  Noad,  for  the  defendants, 
contended  (a)  that  an  admiralty  action  in  rem  would 
not  lie  to  recover  the  loss  here  daimed ;  {b)  that  the 
master  of  the  steamship  Norman  became  nervous  and 
put  to  sea  unnecessaiity. 

Jsmm,  P.,  in  giving  judgment,  said   that   the 

Srindple  was  dear  that  if  a  veasd  by  negligence 
ragged  down  towards  another,  and  if  it  was  a 
natural  consequence  that  the  other  vessel  was  obliged 
to  take  some  step  which  involved  her  in  expenditure, 
that  was  damage  for  whidi  the  former  vessel  was 
liable.  The  court  found  as  a  fact  that  the  steamdiip 
Norman  had  not  been  in  fault  in  taking  up  the 
podtion  she  had,  but  with  regard  to  the  steamship 
Port  Victoria  the  case  of  negligence  sfK>ke  for  itsdf , 
for  she  had  dragged  owing  to  having  insufficient 
cable  out,  and  that,  too,  in  violation  of  the  rule  of 
the  local  authorities  (whatever  legal  force  the  rule 
might  have),  that  vessels  riding  in  that  anchorage 
should  have  not  less  than  seventy  fathoms  down. 
Moreover,  the  court  had  come  to  the  conduuon  that 
a  bad  look-out  was  certainly  kept  on  the  steamship 
Port  Victoria,  for  nobody  was  aware  of  her  dragging 
until  she  was  tolerably  dose  to  the  steamship  Norman, 
Tne  court,  therefore,  having  come  to  the  oondudon 
that  the  steamship  Port  Victoria  was  negli|[ent,  the 
question  remained  whether  the  expenditure  incurred 
by  tiie  steamship  Norman  was  the  consequence  of 
such  npglig^ce.  The  court  thought  that  it  was. 
All  that  had  been  alleged  against  the  master  of  the 
steamship  Norman  was  that  he  was  unduly  appre- 
hensive. The  court,  however,  was  unable  to  share 
that  view,  and  hdd  that,  if  anything,  he  was  unduly 
patient.  The  court  did  not  see  what  action  he  oould 
have  ti^en  except  that  whioh  he  did — ^viz.,  dipping 
the  cable  and  putting  to  sea.  The  court  found, 
therefore,  that  the  steamship  Port  Victoria  was  liable 
for  the  loss  which  had  occurred  and  which  was  the 
natural  consequence  of  her  conduct. 

Judgment  for  the  plaimtiffs  for  £308  Is.  6d. 

Solidtors,  Parker,   Garrett,  Holman,  ds    Eowden 
William  A*  Crump  &  8on. 


Nov.  20-23. 


Prob.  Div.  &  Adm.  Div.  ) 
Admiralty.  f 

"  The  Bristol  City."  (a.) 

Ship-- Admiralty  —  Collision  —  Compulsory  pilotage-^ 
Mis  staUment  in  pilot's  certificate^'*  Owners'' —Mer^ 
chant  Shipping  Act,  1894  (57  <fc  68  Vict.  c.  60),  s.  699. 

Where  a  certificate  enabling  the  grantee  to  act  as  pilot 
over  the  therein  prescribed  pilotage  ground  incorrectly 
stated  in  the  recitals  of  the  certificate  the  ownership  of 
the  vessel  therein  named. 

The  Court  held  that  such  certificate  was  invalid. 

(a.)  Reported  by  Qwynkr  Hall,  Esq.,  Bacrister- 

at-lAW, 
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YoLL. 


High  Coitbt. 


**  The  Bristol  City." 


HlQH  Ck>TJBT. 


The  Barl  of  Anokland,  Luah.,  164,  387,  9  W.  B. 
Adm,  Dig*  20  considered. 

Action. 

The  plamtifib  were  the  owners  of  the  steamship 
Ferif  and  it  appeared  that  on  the  26th  of  March, 
1901,  a  collision  ooonred  in  the  river  Avon  betwec^n 
their  vessel  and  tiie  defendants'  vessel,  the  steamship 
Bristol  City* 

At  the  time  of  the  collision  the  steamship  Perl 
was  proceeding  np  the  river,  and  the  steamship 
Briatol  City  was  bound  down  in  ballast  for  Cardiff  to 
load  coals  for  St.  Vincent. 

The  plaintiffs  commenced  the  present  action  and 
the  d^endants  pleaded,  inter  alia  that  if  the 
collision  was  caused  or  contributed  to  by  any 
negligence  in  the  navigation  of  the  steamship  Bristol 
Cityf  which  was  denied,  the  vessel  was  at  that  time 
witliin  a  district  in  which  pilotage  was  compulsory 
bv  law,  and  she  was,  by  compulsion  of  law,  in  charge 
of  a  duly  licensed  pilot,  whose  orders  the  defendants 
were  bound  to  obey  and  did  obey,  and  the  negligence 
(if  any)  was  his  idone. 

On  the  20th  of  November,  Jeune,  P.,  sitting  with 
Trinity  Masters,  tried  the  action,  which  resulted  in 
both  vessels  beinff  found  to  blame,  but  so  far  as  the 
defendants'  vessel  was  concerned  it  was  the  fault  of 
the  pilot  alone. 

The  pilot  on  the  defendants'  vessel  held  a  pilotage 
certificate  dated  the  8th  of  December,  1891,  and 
which  was  renewable  annually,  the  material  parts  of 
which  were  as  follows:  '< Whereas  Alfred  Sendall, 
master  of  the  ship  Jersey  City  registered  at  the  port 
of  Bristol,  whereof  Messrs.  Charles  Hill  &  Sons  are  the 
owners,  has  applied  to  tbe  mayor,  aldermen,  and 
burgesses  of  the  city  of  Bristol,  being  a  pilotage 
authotity  within  the  meaning  of  the  Merchant 
Ship^ng  Act,  1854,  to  be  examined  as  to 
his  capacity  to  pilot  the  said  ship,  or  any  one 
or  more  ships  beloaging  to  the  same  owners, 
within  the  district  over  which  the  said  pilotage 
authorily  has  jurisdiction,  and  whereas  the 
said  Alnned  Sendall  has  thereupon  been  examined 
and  having  been  found  competent,  the  said  pilotage 
authority  do,  by  virtue  and  pursuance  of  the  provisions 
of  the  said  Act  and  of  aU  other  powers  thereunto 
them  enabling,  grant  the  said  Alfred  Sendall  tbi« 
pilotage  certmcate  to  enable  him  to  pilot  the  said 
ship  or  any  other  ship  or  ships  belonging  to  the  same 
owners  of  which  he  shall  be  acting  as  matter  or  mate 
at  the  time,  within  the  district  over  which  the  said 
pilotage  authority  has  jurisdiction,  without  inounring 
any  p<malties  for  the  non-employment  of  a  qualified 
pilot."  The  steamship  Jersey  City  and  the  steamship 
Bristol  Ciby  both  belonged  to  the  Bristol  Oity  line, 
managed  bv  Charles  Hill  &  Sons,  but  at  the  date  of 
the  origioal  issue  of  the  certificate,  Charles  Ghaythome 
Hill,  a  member  of  Charles  Hill  &  Sons,  was  on  the 
register  of  The  Jersey  City  as  holder  of  certain  shares 
and  as  managing  owner,  and  certain  other  shares  were 
also  held  by  other  members  of  the  firm. 

T7ie  Bristol  City  was  built  in  1899,  and  the  matter 
of  Tfie  Jersey  City  was  transferred  to  her.  At  the  time 
of  tiie  collision  Charles  Qaythome  Hill  was  on  the 
register  of  The  Bristol  City  as  managing  owner  and 
h(uder  of  the  whole  sixty-four  thares.  but  he  was,  in 
fact,  merely  trustee  for  beneficial  owners. 

Aspinall,  JT.C.,  and  Dawton  Miller 9  for  tbe  plain- 
tiffs,  contended  that  the  plea  of  compulsory  pilotage 
was  bad,  on  the  ground  that  at  the  time  of  the  co)h- 
rion  the  certificate  enabled  the  master  to  pilot 
the  steamdiip  Bristol  CUy  within  the  presonbed 
pilotage  without  incurring  any  penalties  for  the  non- 
employment  of  a  qualified  pilot.    His  ship  therefore 


was  an  exempt  ship,  and  therefore  her  owners  irara 
liable. 

Laingy  K.C*^  and  BaJUm^  for  the  defendsnta—TbA 
certificate  was  invalid  by  reason  of  nus-stateoieiit  11 
to  the  ownership  of  the  vesseL  Further,  at  the  time 
of  the  renewal  of  the  certificate,  Charles  Hill  &  Sou 
did  not  own  the  steamship  Jersey  OUy,  nor  at  the 
time  of  the  collision  did  they  own  the  Btesmih^ 
Bristol  aty,  th6r<*fore  her  master  would  not  be  pilot- 
ing a  ship  within  the  meaning  of  section  599  of 
67  &  68  Vict.  0.  60.  She  was  not  therefore  an  exempt 
ship,  and  her  owners  therefore  were  not  liable,  as  the 
pilot  who  was  in  charge  by  compulsion  of  law  had 
been  found  alone  to  blame. 

Tfaey  dted  The  Earl  of  Auckland,  Lush.  164,  387, 
9  W.  B.  Adm.  Dig.  20. 

Jettitb,  p.,  in  delivering  judgment,  said  that  if  the 
certificate  had  been  valid  it  would  have  exempted  the 
steamship  Bristol  CUy  to  the  extent  that  the  pilot  o& 
boud  would  not  be  a  pilot  taken  by  compmaon  of 
law,  and  therefore  her  owners  could  not  plead  com- 
pulsory pUotage.  But  he  did  not  consider  that  this 
certifica^  could  be  considered  good  for  that  pnrpoM. 
It  had  been  objected  that  the  mis-statement  on  the 
certificate  at  the  time  of  the  original  issue  of  the 
certificate  rendered  it  invalid,  and  the  case  of  The 
Earl  of  Axi^land^  Lush.  164,  was  cited.  But  he  did 
not  think  that  case  was  conclusive  on  the  matter, 
because  the  mis-statement  there  was  in  the  actoal 
material  body  of  the  certificate,  whereas  here  the  mil- 
statement  was  in  the  recital. 

It  recited  that  *<  Alfred  Sendall,  master  of  the  ihip 
Jerseiy  City,  whereof  Charles  Hill  &  Sons  are  ownen." 
But  as  a  matter  of  fact  Charles  Hill  &  Sons  were  Dot 
the  owners.  The  circumstances,  therefore,  were  not 
exactly  tiie  same  as  here,  but  when  the  future  effect 
of  the  certificate  was  considered,  the  court  wm 
inclined  to  think  that  a  matter  arose  which  mi^t 
well  render  the  oertifioate  bad;  for  it  was  not  a 
certificate  in  favour  of  Mr.  Sendall  whilst  master  of 
the  steamship  Jersey  City  only,  but  in  his  favour  ako 
so  long  as  he  commanded  any  ship  belonging  to  the 
owners  of  the  steamship  Jersey  Oity.  It  wai  pot 
possible  to  read  the  certificate  without  understandnig 
the  words  ''same  owners"  to  mean  the  ownen 
mentioned  above,  namely,  Charles  HiU  &  Sons,  a&d 
if  tiliey  were  not  the  owners  of  the  steamship  Jertiy 
City  it  followed  that  if  Mr.  SendaU  was  transfened 
to  another  vessel  not  owned  by  them,  it  would  not 
be  according  to  the  terms  of  the  certificate,  hat  if 
the  vessel  was  owned  by  them,  then  the  Aot  of 
Parliament  would  be  violated,  for  she  would  not  he 
owned  by  the  same  persons  as  owned  the  steaoih^ 
Jersey  City.  The  oortifioate,  therefore,  could  not  m 
sustained.  There  was,  however,  a  further  grcnnd 
whic^  to  the  court  appeared  condosive,  and  that  vsi 
that  the  steamship  Bristol  City  was  not  owned  at  aa| 
material  time  by  the  same  ownen  as  the  steamdiv 
Jersey  City.  The  question  then  arose,  what  wai  the 
material  time  as  to  the  ownership  of  the  steamihiD 
Jersey  City  P  It  was  either  the  time  of  the  crigisil 
issue  of  the  certificate,  or  the  time  of  the  ]«^ 
renew^,  or  else  the  time  of  the  OQUision.  One  d 
these  three  times  must  be  taken,  and,  perhaps,  on  the 
whole,  the  court  ought  to  look  at  the  ownership  of 
the  steamship  Jersey  CUy  at  the  time  of  the  ''S'*^**}' 
but  if  not  then  at  the  time  of  the  original  graatQg« 
the  certificate;  but  put  either  way  the  oertifioate  ooud 
not  be  oonitidered  g^ood,  because  the  ownen  of  the 
steamship  Bristol  City  were  not  either  on  the  8th  « 
December,  1891,  or  at  the  tame  of  the  last  rensvili 
owners  of  the  steamship  Jersey  Oity.  There  w* 
great  difficulties  connected  with  these  oertiftoatWi 
because,  vessels  being  owned  in  sixty-fourths^  sod  n 
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aome  of  the  ownen  wete  oontiniially  eh>iiginy,it  wm 
Tefj  cUfficolt  to  nippofle  it  oonld  hAve  been  intended 
that  a  tingle  ohange  in  the  ownenhip  ol  one  sixty- 
lomth  should  render  the  renewal  of  the  oeitifloate 
pnotioall^  nseLeis.  With  that,  however,  the  ooart 
bad  nothing  to  do.  When  the  Act  was  passed  there 
oonld  be  little  doubt  that  it  was  oonteoipUted  that 
ifaipi  would  be  owned  by  companies  or  partnerships 
of  a  comparatively  small  number  of  persons,  and 
possibly  it  might  have  been  supposed  that  a  fleet  of 
shms  woidd  go  ou  being  owned  by  the  same  persons, 
but  the  law  left  the  court  no  option,  for  as  the  Act 
spoke  of  "  owners "  that  word  must  be  taken  in  its 
ordinary  sense,  so  that  there  could  not  be  "  the  same 
owners  **  unless  all  the  sixty-fourths  belonged  to  the 
same  person,  and  the  change  of  the  ownershin  of  one 
axty-xonrth  was  a  ohange  of  ownership  of  the  Bhip. 
The  court  found  that  u&e  certificate  was  bad,  and, 
therefore,  that  the  steamship  Bri&M  OUy  was  at  the 
time  of  the  coUiaion,  byoompulsion  of  law,  in  charge 
ol  a  qualified  pilot.  The  oourt  had  already  found 
that  so  f  sr  as  that  vessel  was  concerned  the  pilot  was 
akme  to  Uame ;  but  the  defence  of  compulsory 
pilotage  being  oilj  an  alternative  plea  the  plaintiffii' 
suit  woald,  following  the  usual'  course,  be  dismissed 
wittiont  costs. 

Solicitors,  Downing^  Bclam,  A  Co.;  /fic0,  CoUt  A 
Ince^  for  0«5om«,  Ward^  Fomo^Z,  Jb  Co»y  Bristol. 


Feb.  21,  22. 


dtottirt  oC  AweaU 


From  Ohan.  Div.  ] 

(Yamshan  Williams,  Stirling,  [ 

ana  Ooaens-Hardy,  L.JJ.)   J 

Kblly*s  Dibectobies  (Limited)  v.  Gaydt  and 

Lloyd's,  (a.) 

Copyright — TnflringeiMnt — PoriionB  of  one  hook  printed 
by  different  prinUre — "  Cause  to  he  printed  " — Copy' 
right  Ad,  1842  (5  cC;  6  Vict.  c.  46),  8.  15. 

A  pereon  who  hoe  eontraded  to  print  a  work  for 
another,  but  eubsemtenUy  aUowe  euch  other  person  to  get 
a  portion  printed  elsewhere,  does  not  "  cause "  such 
portion  to  he  printed  within  the  meaning  of  section  16  of 
the  Copyright  Ad,  1842,  even  though  his  name  appears 
en  the  Uile-page  of  the  work  as  the  printer. 

Bedeion  of  Byrne,  J.  (49  W.  E.  313,  [1901]  1  Ch. 
374),  affirmed. 

This  was  an  appeal  from  a  decision  of  Byrne,  J. 
(reporfed  49  W.  B.  313,  [1901]  1  Gh.  374). 

The  facts  are  very  fully  reported  in  the  report  of  the 
case  in  the  court  below,  but  for  the  purposes  of  this 
report  th^  may  be  stated  shortly  as  f61u>wfl : 

nie  plamtifFs  are  the  proprietors  and  publishers  of 
tiie  Post  0£Boe  London  Directory  and  other  trade  and 
ooimtry  directories,  indudiag  a  directory  known  as 
"  Kelly's  Directory  of  the  Ifoohants,  Mfmufacturers, 
and  Shippers  of  the  United  Ejngdom  and  Gbide  to 
tlie  Export  and  Import  Shipping  and  Mamifaotnring 
Indastiies  of  the  World,"  w^b  contains  a  list  of  the 
nemes  of  the  leading  merchants^  manufacturers,  and 
ahippers  in  the  various  towns  in  Great  Britain  and 
IxetmMid  and  in  the  Colonies  and  abroad.  The  names 
far  insertion  in  this  directory  were  obtained  by  inde- 
pesident  inquiries  made  through  canvassers  and  agents 
specially  employed  by  the  plMntiffs  for  that  purpose. 
A  new  editimi  of  this  directory  is  brought  out  every 

(a.)  Beported  by  J.  L  Sxibliko,  Bsq.,  Barrister- 

at-Law. 


year,  the  edition  for  1899  having  been  published  in 
March. 

The  defendant  Qavin  had  published  a  book  entitled 
Lloyd's  Diary  for  Merchants,  Shippers,  and  Foreign 
Buyers  for  the  Year  1900.  This  book  bore  on  the 
title-page  the  words  *' Printed  at  Lloyd's,  Boyal 
Exchange,  London,"  and  contained  a  list  of  colonial 
and  foreign  importers,  and  also  of  ezport  commission 
merdhanm.  The  plaintifiEii  alleged  uiat  this  list  had 
been  complied  by  copying  and  pirating  the  namei  and 
other  particulars  theiein  contained  from  the  plaintifiBi' 
Directory  <^  Merdiants,  Manufacturers,  and  Shippers ; 
and  they  brought  the  present  action  against  Qaivm  and 
Lloyd's,  daimmg  an  injunction  to  restrain  any  further 
printing,  puhlu£ing,  or  sale  of  the  defendants'  book ; 
an  account  of  all  profits  made  by  the  def endantB  and 
delivery  up  of  all  unsold  copies  of  the  book. 

It  appeared  hom  the  evidence  that  in  spite  of  the 
statenMut  on  the  title-page  and  in  spite  of  the  fact 
that  Uie  defendant  Qarrin  had  entered  into  an 
arrangement  with  Lloyd's  that  they  should  print  this 
diary  for  him  for  a  consideration  in  money,  the  whole 
book  was  not,  in  fact,  printed  by  Lloyd's,  but  that 
the  portion  of  it  which  contained  the  alleged  pirated 
lists  of  shippers  had  been  printed  by  Meson.  Btraker . 
on  Qavin's  (wder,  and  Messrs.  Straker  had  been  paid 
for  this  work  by  Qavin. 

It  was  admictod  at  the  trial  that  Lloyd's  were  not 
aware  of  the  fact  that  these  lists  of  merchants  were 
pirated,  and  tiiat  they  had  never  sold  any  copies  of 
uie  infringing  diary  and  had  no  intention  of  doing  so 
after  it  was  known  to  be  a  piracy,  and  the  only  ques- 
tion as  against  them  was  whether,  having  regard  to 


Oopyright 
plftiptjffiff  for  the  costs  of  the  action. 

At  tiie  trial  of  the  action  the  defendant  Qavin  did 
not  appear,  and  the  evidence  satisfied  the  court  that 
as  against  him  the  plaintifb  had  established  their  case. 

As  regards  Uoy^s,  Byrne,  J.,  held  on  the  evidence 
that  they  had  not  " caused'*  the  diary  to  be  printed, 
and  refused  to  give  the  plaintifb  costs  as  against 
them.  But  because  Lloyd's  had  permitted  the  state- 
ment "  printed  at  Lloyd's "  to  appear  on  the  title- 
page  he  declined  to  allow  them  any  costs  as  agahist 
the  plamtifb. 

The  plaintiffii  appealed. 

Letfctt,  K.C,  and  E.  Ford,  for  the  plaanti£b.^ 
Lloyd's  were  reslly  partners  with  Qavin  in  printing 
this  book.  Their  case  is  analogous  to  that  of  a  news- 
paper proprietor,  who  is  responsible  for  a  libel  which 
appears  in  his  newspaper,  even  though  he  is  entirely 
ignorant  of  tlie  whole  matter. 

Tbsy  referred  to  Bex  v.  Outch,  Fisher,  A  Alexander, 
1  Moo.  &  Mai.  438 ;  EusseU  v.  Briant,  8  0.  B.  836 ; 
Lyon  V.  Knawles,  11  W.  B.  266,  8  B  &  &  566. 

ScruUon,  IT. (7., -and  Mackinnon,  for  the  defendants, 
were  not  caUed  upon. 

YAT70HAN  WniiiAHS,  L.  J.— The  question  we  have 
to  dedde  Ib  whether  upon  the  evidence  in  this  case 
the  learned  judge  in  the  court  below  was  right  in 
coming  to  the  conclusion  that  Lloyd's  neither 
**  printed"  nor  "  caused  to  be  printed"  the  portions 
of  this  book  which  are  pirated.  I  think  the  con- 
duston  the  learned  judge  arrived  at  was  perfectly 
right.  It  seems  to  me  impossible  to  say  that  the 
defendants Llojrd*8  either  <' printed"  or  "caused to 
be  printed"  this  book.  It  is  hardlv  contended  that 
Stnikers,  the  actual  printers,  could  be  described  as 
agents  of  Lloyd's,  ana  the  moment  we  arrive  at  the 
conclusion  wat  Strakers  were  not  the  wents  of 
Uoyd's,  we  are  forced  to  fall  back  on  the  words 
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«  oaufled  to  be  printed,"  beoaiue  Lloyd's  oonld  only 
be  said  to  haye  piinted  this  book  if  Strakers  were 
their  agents.  But  it  is  admitted  that  the  oider  to 
Strakers  was  given  by  Gayin,  and  that  it  was  on  his 
oredit  that  Strakers  did  the  work.  Gavin  is  the 
person  they  have  to  sue  if  they  wish  to  be  paid.  Of 
oonne,  if  it  could  be  shown  that  Lloyd's  were 
partners  or  joint  adventurers  with  Ghkvin,  the  fact 
that  Strakers  were  agents  of  Gavin  would  make 
them  also  agents  of  Lloyd's ;  but  it  seems  to  me  plain 
that  Strdiers  were  the  agents  of  Gavin,  and  no  such 
conneotion  has  been  j^roved  between  Lloyd's  and 
Gavin  in  respect  of  this  printing  which  was  done  by 
Steakers  as  would  make  Lloyd's  and  Gavin  partners. 
The  consequence  is  that  the  appellants  have  to  reljon 
the  words  "  caused  to  be  printed  " ;  but  when  it  is 
asked  in  what  sense  Lloyd's  **  caused  "  this  pirated 
matter  to  be  printed,  the  appellant  oan  only 
say  that  at  one  time  Lloyd's  were  under  a  contract 
to  print  the  pages  in  which  the  pirated  matter 
occur  themselves.  By  a  luoky  accident  they  were  so 
busy  that  they  were  willing  to  forego  printing  these 
pages  themselves,  and  Gavin  was  wilhng  that  they 
should  forego  the  printing,  one  inducement  being  that 
he  could  get  the  work  done  more  cheaply  elsewhere. 
But  that  only  comes  to  this,  that  Lloyd's  permitted 
Gavin  to  get  the  work  done  himself,  and  if  a  man 
who  has  a  right  to  print  chooses  to  stand  aside  and 
lets  someone  else  get  the  printing  done,  I  do  not 
think  that  man  can  be  said  to  cause  the  work  to  be 
printed.  In  my  judgment  it  is  |»lain  that  there  is  no 
evidence  that  Lloyd's  either  prmted  or  caused  to  be 
printed  this  book. 

STiBUNa,  L.  J. — I  agree.    I  have  nothing  to  add. 

Oozens-Habdt,  L.J. — I  also  agree.  I  will  only 
add  that  the  attempt  to  show  that  Lloyd's  either  per- 
mitted or  caused  to  be  printed  this  book  was  partly 
based  on  the  statement  on  the  title-page  that  the  book 
was  "  Printed  at  Lloyd's,  Boyal  Bxchange,  London." 
If  that  statement  had  been  relied  on  as  creatinsr  an 
estoppel  against  Lloyd's,  I  could  have  understood  it, 
but  that  argument  was  abandoned  as  hopeless,  and 
that  being  so,  I  agree  with  Yaughan  Williams,  L.J., 
in  thinking  tiiat  there  is  no  evidence  that  Lloyd's 
either  {tinted  or  caused  to  be  printed  the  portions  of 
this  book  which  are  complained  of. 

Appeal  diBmiased* 

Solicitors,  ScoU^  Spalding^  A  Bell;  WoUom^  Johnson, 
Buhb,  d  WhaUon. 


Jtti^  <Bouirt  of  3wm. 

?SefjT'l  Feb.  27;  March  6. 

In  re  Thk  London  and  Nobthxbn  Bank 

(LnorxD). 
Haddock's  oasb. 

HOTLE*S  CASB.  (a.) 

Company — Winding  up— Private  examinaUon — Solicitor 
— Terms  upon  which  a  solicitor  may  appear  for  a 
witness— 'Frivilege^Companies  Act,  1862  (25  ds  26 
Vict.  c.  89),  «.  lie. 

In  the  liquidation  of  a  company  a  mtness  at  his  private 
eaximination  under  section  115  of  the  Companies  Act, 
1862,  was  represenied  by  a  solicitor  who  was  also  cubing 
for  the  defendant  in  a  pending  adUon  in  which  the  com- 
pany was  the  plaintijf. 

(a.)  Beported  by  L.  W.  Bybne,  Esq.,  Barrister- 

at-Law. 


The  derk  of  such  solicitor  was  hdd  not  to  he  enUM  is 
he  present  at  such  eaoamination  unless  he  gave  an  wider. 
taking  to  use  the  information  he  obtainsd  ihsn  /or  ikt 
purpose  of  that  examination  only. 

The  solicitor  had  had  in  his  possession  documeiiit 
belonging  to  the  company  which  were  wrongfiUly  kuM 
to  him  by  a  servant  or  servants  of  the  eonwony.  Hit 
privilege  a«  solicitor  excused  his  answering  from  yihm 
ne  received  such  documents^ 

The  London  and  Nortiiem  Bank  (Limited]  wu  in 
voluntary  liquidation,  and  an  action  by  the  bnk 
agafaist  Sir  G.  Newnes  (limited)  for  libd  vm 
pending. 

After  the  commencement  of  this  aoiioD  ^ 
liquidator  learnt  that  various  documents  belanging 
to  the  bank  had  been  wrongfully  handed  %  a 
servant  or  servants  of  the  bank  to  the  solicitor  for 
Sir  G.  Newnes   (Limited):   see  Archer's  ease,  onfe, 

p.  167,  46  SOLIOITOBS'  JOUBNAL,  176.* 

The  liquidator  in  the  voluntary  winding  19 
obtained  an  order  for  the  private  ezamfaittioii  undv 
section  115  of  the  Oompanies  Act,  1862,  of  inter  alki 
Mr.  Haddock,  for  sometime  secretary  of  the  bink,  and 
Mr.  Hoyle,  soUdtor  to  Sir  G.  Newnes  (Limited).  Hr. 
Hoyle  also  appeared  for  Mr.  EDsddook  at  the  pririta 
examination. 

'    Haddook'b  cabx. 

At  Haddock's  examination  oonnsel  en  behslf  of 
the  liquidator  applied  that  Mr.  Hoyle,  being  hiueU 
a  witxiess,  should  withdraw.  Mr.  Hoyle  witfadnv, 
and  counsel  then  asked  that  his  manM;ing  clerk,n 
admitted  solicitor,  should  also  withuaw;  to  tiui 
counsel  for  the  witness  objected,  and  the  re^vtw 
ruled  that  Mr.  Howie's  derk  could  only  remsis  on 
giving  an  undertakmg  to  treat  the  whole  msteu 
private,  to  use  the  information  obtained  from  the 
witness's  answers  for  purposes  of  re-examination ontj. 
and  to  conmiunicate  such  information  to  no  ote 
person  or  persons  whatsoever  except  his  coodmL 
Haddock's  counsel  objected  to  anv  such  limitatioii 
bong  imposed,  and  advised  Haddock  to  zefoM  to 
answer  any  question  in  the  absence  of  his  aoUdtor. 
The  matter  was  adjourned  to  the  judge  lor  hii 
consideration. 

Hoylb's  gasb. 

In  the  course  of  Hoyle*s  examination  he  was  sM 
"From  whom  did  you  receive  these  docomentiF" 
He  refused  to  answer,  olaimfng  his  prrrilege  m  a 
soUdtor,  and  on  that  ground  the  registrsr  nld 
that  he  need  not  answer.  The  liquidator  mofd  to 
disdiarge  this  ruling. 

Tindal  Atkinson,  K.O.,  and  Stewart  SmUh,  Ibr  thi 
liquidator. 

Muir  Mackemie  and  Montague  Lush^  for  Hsddotk 

and  Hoyle. 

Our.  ado*  wU, 

Mardi  6.— Bybnx,  J.— An  eraminaHnn  sod* 
section  115  must  be  considered  a  private  prooseding 
wherein  inf otmation  is  sought  for  tne  use  el  flie  ooorc 
in  the  winding  up.  Under  the  HHnding-iip  Boleioi 
November,  1895,  the  notes  of  the  depositiooi  of  a 
person  examined  under  section  116  or  sny  ocdsr  of 
the  court  are  not  placed  upon  the  bill  of  P'^'^'^lj^^ 
or  open  to  the  inspection  of  any  creditor  caatiStnkKf 
or  ottier  person  except  the  oi&etal  reoeifer  or 
liquidator,  without  the  direction  of  the  ooori  It  u 
not  disputed  that  the  witness  has  a  right  ^  ^[3!!Si 
sentedWsolidtor  and  counsel;  it  is  argued  on  bwu 
of  Mr.  Haddock  in  effect  that  he  has  a  right  to  bo 


*  These  documents  had  prior  to  .- 

been  returned  by  Sir  G.  Mewnea'  aolkilor  to  tho 
bank's  solidtors. 
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repieiinted  hj  a  partUmlar  lolioitor  who  ii  to  be  able 
to  UM  the  inlonnation  obtained  at  this  examination 
for  the  pnrpooes  of  entireljr  dLBEBrent  legal  prooeed- 
iDgs.  This  18  imtting  the  rights  ol  the  solicitor  too 
hi^  There  is  an  old  case  in  bankmptoy — In  re 
Touftof,  9  L.  T»  Bep.  618,  12  W.  B.  Ch.  Diff.  23 
— which  seems  in  point.  In  that  case  Mr.  Com- 
miMJoner  Qoalbnm  said  in  his  judgment:  ''If 
the  oourt  appoint  a  private  sitting,  and  it  sees 
good  reason  to  apprehend  that  the  object  of  that 
meeting  mav  be  defeated  by  the  presence  of  a  gentle- 
msD  wlio  is  both  solioitor  for  the  bankrapt  and  for  the 
witness,  it  may  order  soch  person  to  withdraw."  The 
regittnr  was  quite  justtfiea  in  ordering  the  managing 
derk  to  withdraw  unless  he  gave  the  required  under- 
taUng. 

In  HcyU^B  case  there  was  nothing  to  deprive  that 
gentleman  of  his  solicitor's  privilege.  The  registrar's 
nding  was  perfectly  coireot,  and  the  monon  to 
discharge  it  fails. 

Solicitors,  Helder,  Roberts,  Walton,  &  Thomas,  for 
Simpson  &  Simpson,  Leeds ;  G,  ff,  Eoyle* 


MoOhsaks  v.  Gyles,  (a.) 

Pradice^Parties— Adding  de/endant--B.  8.  C,  1883, 

ord*  16,  r.  11. 

In  an  action  where  tJie  defendant  is  sued  in  respect  of 
a  matter  for  which  he  is  jointly  and  severally  liable  with 
another  person,  ord,  16,  r.  11,  does  not  enable  the  court, 
upon  the  application  of  the  defendant,  to  add  that  other 
person  as  a  party  to  the  action  in  order  tJuit  the  defend- 
cmt  may  daim  contribution  from  him. 

Sommons. 

This  was  a  summons  in  the  above  action  askins  for 
sn  order  that  Caroline  Bliza  Gronyn  miffht  be  added 
as  a  ooHlefendant  to  the  action,  and  &at  the  trial 
of  the  action  might  be  stayed  untU  twenty-eight  days 
after  her  appearance. 

ThepJaintiff  was  sole  benefloiary  under  a  settlement 
of  which  the  defendant  and  John  Oronyn  were  the 
trustees.  He  alleged  that  they  had  invested  the  trust 
fond  upon  an  insufficient  and  improper  security,  and 
that  it  haA  been  lost,  and  he  Drought  this  action 
sgainst  G^les  daiming  payment  by  Gyles  to  him  of 
the  sum  lost. 

OroDjn  had  died,  and  his  widow,  0.  E.  Cronyn, 
was  his  administratrix.  She  resided  in  Ireland. 
Gyles  had  applied  for  leave  to  serve  a  third-party 
notice  upon  Mrs.  Gronyn  daiminsr  contribution  against 
her  as  administratrix  of  her  deceased  husband  in 
mpect  of  snms  recovered  against  him  bv  the  plaintiff. 
This  leave,  at  first  sranted  by  Byrne,  J.,  was  refused 
by  the  Oourt  of  Appeal  (see  ante,  p.  376,  [1902] 
1  Gh.  287)  upon  toe  ground  that  leave  to  the 
defendant  to  serve  an  original  writ  could  not  be 
granted  under  the  circumstances,  and  a  third-party 
notice  must  be  treated  upon  the  same  principle. 

The  defendant  thereupon  made  this  application  for 
Mrs,  Gron^  to  be  made  a  defendant. 

The  plaintiff  opposed  the  application. 

Ausien^OartnneU,  for  the  applicant.— Mrs.  Gronyn, 
as  legal  personal  representative  of  her  deceased 
hisband,  is  liable  to  contribute  towards  what  may  be 
recovered  from  the  defendant  if  the  action  succeeds, 
and  the  defendant  wishes  to  have  her  made  a  defen- 


(a.)  Beported  by  Nxvills  Tebbutt,  Esq.,  Bar- 

rister-at-Law. 


dant  in  the  action  so  as  to  be  able  to  serve  her  with  a 
third-party  notice.  The  court  has  power  to  make  the 
the  oraer  asked  for  under  B.  S.  G.  ord.  16,  r.  11|  as 
was  done  in  the  cases  of  Wilson  v.  Chwrch,  26  W.  B. 
735,  9  Gh.  D.  552  ;  Dix  v.  The  Great  Western  Railway 
Co.,  34  W.  B.  712,  and  Montgomery  v.  Foy,  Morgan,  3k 
Co.,  43  W.  B.  691,  [1895]  2  Q.  B.  821.  The  older 
cases  to  the  contrary  are  no  longer  law. 

He  also  referred  to  Dickson  v.  Law  and  Davidson, 
43  W.  B.  596,  [1895]  2  Gh.  62. 

Douglas,  for  the  plaintiff. — In  Norris  v.  Beazley, 
25  W.  B.  320,  2  G.  P.  D.  80,  a  similar  applica- 
tioD,  was  refused,  Goleridge,  G.J.,  saying  that  the 
rule  was  not  intended  to  apply  where  the  person  to 
be  added  as  defendant  is  a  person  asaiost  whom  the 
plaintiff  had  no  claim,  and  does  not  desire  to  prosecute 
any,  for  the  convenience  of  another  defendant.  The 
application  was  also  refused  in  Birmingham  and 
District  Land  Co.  v.  London  and  North^Westem  Bail* 
way  Co.,  35  W.  B.  173.  34  Gh.  D.  261,  and  in  Moser  v. 
Marsden,  40  W.  B.  520,  [1892]  1  Gh.  487.  If  Mrs. 
Gronyn  were  made  a  defenduit  and  the  plaintiff  had 
no  evidence  against  her,  and  the  action  was  dismissed 
as  against  her,  the  plaintiff  would  have  to  bear  her 
costs.  [Buckley,  J. — ^If  I  made  the  cnrder  it  would 
only  be  upon  the  condition  of  the  defendant  jgiving 
the  plaintiff  a  proper  indemnity  as  to  her  costs.  J 

BuoKLSY,  J. — If  I  could  have  seen  my  way  I 
should  have  been  glad  to  have  made  the  order  asked 
for.  If  the  order  could  be  made  it  would  provide  a 
means  whereby  the  claim  of  the  defendant  Gyles 
upon  the  Imd  personal  representative  of  the  deceased 
trustee  couGl  be  decided  in  this  action.  If  she  is  not 
made  a  party,  as  the  judgment  in  this  action  will  not 
bind  her,  the  same  matter  may  have  to  be  gone  into 
again  in  another  action. 

The  plaintiff  as  cestui  que  trust  is  suing  the 
defendant  in  respect  of  a  transaction  for  which  the 
defendant  and  tne  deceased  trustee  were  jointly  and 
severally  liable.  The  plaintiff  says  that  Gyles  is 
liable,  and  that  he  sues  mm,  and  that  he  is  not  boimd 
to  sue  both  the  trustees,  even  if  he  alleges  tiiat  the 
other  one  is  guilty  of  the  breach  of  trust.  Now  can 
I  as  against  the  plaintiff  make  an  order  that  Mrs. 
Gronyn  should  be  joined  as  defendant?  I  think  I 
cannot  do  so.  There  is,  no  doubt,  a  class  of  cases 
where  such  an  order  has  been  made.  Wilson  v. 
Church  is  one  of  these.  There  the  plaintiff  was  suing 
in  a  representative  capacity,  and  the  oourt  ordered  a 
person  to  be  added  as  defendant  whom  the  plaintiff 
did  not  represent.  Dix  v.  Great  Western  Railway  Co. 
was  decided  upon  similar  grounds.  In  both  of  these 
cases  the  court  could  not  adjudicate  effectually  and 
completely  without  the  presence  as  parties  of  the 
persons  sought  to  be  maae  defendants,  and  the  cases 
rail  imder  ord.  16,  r.  11. 

Monkiomery  v.  Foy,  Morgan,  <6  Co.  was  a  peculiar 
case.  In  his  judgment  Kay,  Ii.J.,  said,  '*  I  irish  to 
guard  myself  against  being  supposed  to  decide  that 
m  all  cases  it  would  be  a  sufficient  reason  for  joining 
a  person  as  a  defendant  that  if  joined  he  would  have 
a  counter-claim  against  the  plaintiff.  Tiiis  is  a 
peci]diar  case."  It  is  certainly  not  an  authority  for 
the  proposition  that  if  a  pluntiff  elects  to  sue  one 
of  two  persons  jointly  ana  severally  liable,  the  one 
sued  may  bring  in  the  other  as  a  defendant,  so  as  to 
claim  contribution  from  him. 

Direc^y  you  look  at  the  language  of  the  lule  you 
see  that  if  the  person  sought  to  oe  added  as  def  endant 
is  not  necessary  for  the  decision  of  the  action  he 
cannot  be  added  imder  that  rule.  The  question  in 
this  case  is,  was  Gyles  guilty  of  a  breach  of  trust  in 
advancing  the  trust  money  upon  the  mortgage  in 
question  r    Upon   that'  question   I   can  adjufioate 
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effectoally  and  oompLetely  without  the  preseiioe  of 
Ifo.  Onmyn,  and  therefore  I  have  no  power  to  aooede 
to  thii  applioatioo.  There  is  anothiBr  ground  lor 
reffudnff  tihe  order  aaked  for.  The  writ  wae  issned 
the  25t£  of  Marohy  1901 ,  the  statement  of  daim  was 
deliyered  the  3rd  of  May,  1901,  and  the  defence  in 
August,  1901,  and  the  plaintiff  may  set  the  aotion 
down  for  trial  next  week.  Under  these  oircimutanoee 
I  do  not  think  I  ought  to  delay  the  action  because 
it  would  be  conTenient  for  the  defendant  to  set  up  a 
dum  against  Mrs.  Cronyn.    I  dismiss  the  summons. 

SoHoitors,  Bircham  <£  Co, ;  AMmon  A  Dreuer. 


Chan.  Div. 
Buckley 


Feb.  24 ;  Maroh  3. 

In  re  Pabtingtok. 
Bbigr  v.  Kane,  (a.) 

Settled  land — Leaeehold  ?iou$e$ — Repairs  which  are  im- 
provemente  —  Capital  or  income  —  Discretion  of  the 
court—Settled  Land  Act,  1882  (45  df  46  Vid.  c.  38), 
$.  22  {2}-- Settled  Land  Act,  1890  (53  d:  54  Vict.  c. 
69), «.  15. 

As  hdweea  the  ten<mt  for  life  equUdbly  entitted  to  the 
rents  and  profits  of  leasehold  houses  sutfjeot  to  the  per- 
formance  of  the  covenants  in  the  leans  under  which  they 
are  Jield,  and  the  persons  equitably  entitted  in  remainder 
thereto,  the  cost  of  **  improvements  **  which  are  cdso 
repairs  within  the  covemants  contained  in  the  Uases,  must 
he  home  by  the  tenant  for  life, 

Clarke  v.  Thornton,  35  W.  E.  603,  35  Oh.  D.  307, 
diiiinguished. 

In  the  exercise  of  its  discretion  under  section  15  of  the 
Settled  Land  Act,  1890,  the  court  wtll  not  direct  such 
r^fMirs  to  he  paid  out  of  cavitcU  if  the  settlor  Tuts  pro- 
vided that  they  shovdd  he  paia  out  of  income, 

Oardigau  v.  Curzon-Howe,  9  Times  L.  E.  244, 
fclhwed. 

Adjourned  snmmons. 

At  the  time  of  his  death  Oharles  John  Partington 
was  possessed  of  certain  leasehold  houses  whidi  were 
held  by  him  for  the  uneaq»ired  residues  of  long 
terms. 

By  his  will  he  bequeathed  them  to  his  trustees  upon 
trust  that  th^  should  "  l^  and  out  of  (lie  rents  and 
profits  thereof  pav  the  rents  and  annual  sans 
reserved  by  the  leases  thereof  respectiyely,  and 
perform  and  observe  the  lessees'  covenants,  and  con- 
ditions in  the  said  leases  respectively  contained,  and 
subject  thereto,'*  that  they  should  hold  the  same 
premises  upon  trust  for  a  tenant  for  life  with  divers 
remainders  over. 

The  sanitary  authorities  served  notice  to  repair  the 
drains;  in  consequence  of  such  notice  worn  were 
executed,  constitutmg,  as  it  appearedt  an  installation 
of  a  new  drainage  mtem,  ana  costioff  £415  10s.  Id. 

It  was  admitted  by  the  tenant  m  life  that  the 
repairs  were  covered  by  the  covenants  in  the  respective 
leases. 

One  of  the  questions  to  be  determined  on  the 
present  summons,  which  was  tdran  out  by  the 
trustees  of  the  will,  was  whether  this  sum  of 
£415  lOs.  Id.  was  to  be  charged  to  capital  or  income. 

H.  Oreenwoodf  for  the  trustees* 

B.  S.  Preiton,  for  the  tenant  for  lifc^These  repairs 
are  **  improvements"  within  section  25  (xviiL)  of  tiie 
Settied  Land  Act,  1882,  because  they  are  not  such  as 
an  occupying  tenant  would  execute:   In  re  Tudeer's 

(a.)  Beported  by  H.  L.  OniasTON,  Eiq.,  Barrister- 

at-Law. 


Settled  Estates,  43  W.  B.  581,  [1895]  2  Gh.  468,  it 
p.  473.  Capital  money  can,  therofore,  be  aopUsd  in 
payment  for  them  under  section  21  (tiL ),  and  tlia  tppH- 
cation  of  capital  money  is  to  be  made  according  to  th« 
direction  of  the  tenant  for  life :  section  22  (2).  The 
fact  that  the  trustees  have  a  power  to  effsct  xepain 
and  improvement  out  of  income  will  not  mtenere 
with  the  right  of  the  tenant  for  life  to  have  liie 
improvemeots  paid  for  out  of  capital:  Clarhe  ?. 
Thornton,  35  W.  B.  603,  35  Ch.  D.  307.  If  tiie  win 
should  be  held  to  impose  a  trust  on  the  tniitoeB  to 
pay  for  improvements  out  of  capital,  it  ii  i&  ooofliot 
with  the  Settled  Land  Act,  and  the  SetUed  Land  Act 
prevails:  In  re  Thomas,  48  W.  B.  409,  [1900]  1  Gh. 
319 ;  In  re  Eichardson,  [1900]  2  Oh.  778.  49  W.  B. 
Dig.  159.  The  tenant  for  fife  is  restrained  from 
anticipation;  the  trustees  have  paid  the mon^,  bat 
they  have  no  right  to  be  zecoupcfd  out  of  her  fatne 
income. 

He  also  referred  to  In  re  Lever,  45  W.  B.  172, 
[1897]  1  Oh.  32. 

UnderhxU,  iot  some  of  the  defendants  who  dsisifld 
to  be  interested  in  remainder. — Inasmuch  as  no 
scheme  was  submitted  prior  to  the  execntuni  of  tiM 
works  it  is  neceisazy  to  m>ly  to  tiie  court  under 
section  15  of  the  Settied  Land  Act,  1890.  Uoderthit 
section,  where  the  settior  has  created  a  ^eoial  fond 
for  repairs  and  improvements,  the  oourt  may  dediae 
to  exerciae  its  discretion  in  favour  of  the  tenant  for 
life :  Oardhan  v.  Ourzon-Howe,  9  Times  L.  B.  1M4. 
This  case  ttlls  within  the  principle  ot  In  rs  AA^, 
[1899]  1  Oh.  821,  47  W.  B.  Big.  211. 

B,  FuUer,  for  other  defendants  who  also  dsimed  to 
be  interested  in  remainder. 

Cur.  adv*  vuU, 

BvGKLBT,  J.,  after  stating  the  facts,  coatbiMd: 
The  question  I  have  to  determine  is  whether  lidi 
sum  of  £415  10s.  Id.  ought  to  be  paid  cot  « 
the  capital  of  the  settied  proper^,  or  wlietbir 
the  same  or  any  part  thereof,  ought  to  be  fuA 
out  of  income.  For  the  purposes  of  this  deoim 
it  may  be  assumed  that  some  part  of  the  wA 
is  not  mere  repair,  but  would  be  an  "improvt- 
ment "  under  tne  Settied  Land  Acts.  Under  tbe 
dinosition^n  the  testator's  will  the  tenant  for  life  ii 
not  entitled  to  the  rents  of  these  premises.  Tfaetniti 
are,  out  of  the  rents  and  profits  to  pay  tiis  iwSi 
reserved  by,  and  perform  the  covenants  contained  in, 
the  leases,  and  it  u  only  ''  subject  thereto  "  that  tlie 
defendant  is  entitied  as  tenant  for  life.  In  otitfr 
words,  she  is  tenant  for  life,  not  of  therenti  of  then 
leaseholds,  but  of  the  balance  of  such  renti  ate 
first  payioff,  among  other  things,  this  som  d 
£415  10s.  l£  .  It  has,  however,  been  atgu)^  bcto 
me,  on  her  behalf,  that  the  protons  of  the  Settled 
Land  Acts  override  the  tmsts  of  the  will,  sod  t&tf 
I  ought  to  deal  with  the  matter  as  il  she  werenot 
tenant  for  life  of  this  balance,  but  were  teoant  te 
life  entitied  to  have  the  provisions  of  the  Mm 
Land  Acts  so  applied  as  £o  throw  the  expense  of » 
much  as  falls  within  *'  improvements"  upon  oapitalf 
and  thus  increaae  the  balance  to  oome  to  h!vimdeiw 
trusts  as  income.  For  this  prcpositioa  the  snthoii^ 
relied  upon  is  the  decision  A  Ohitty,  J.,  in  ClaritY, 
Thornton.  I  do  not  think  that  authority  sopporn 
the  contention.  Tlie  facts  there  were  that  the 
trustees  were  to  enter  ifttO  posiession  or  '^^^^ 
the  rents,  and  to  manage  the  estate,  with  powen  of 
management  sufficient  to  include  the  mahhif  jn 
improvements,  and  a  trust  out  of  the  rents  to  P*y  "j* 
expenses  incurred  in  management  or  in  exmtm  o* 
any  of  their  powers.  An  outlay  of  £4,396  JvM 
required  fdr  repairs  Mid  improvements.    ThetniMei 


VoLL. 


[April  1ft,  Wtt.] 


THE  WEEKLT  REPORTER. 


dS9 


High  CtomtT. 


Iir  BB  PABTnrOTOV.— IV  BB  BBAX7M0BT. 


HlOH  OOTTBT. 


bad  not  dont,  or  defevmixied  to  do,  tho  works  under 
tbflir  pow«r.  There  wete  two  applioationt  before  the 
oonrt,  flie  one  by  the  tenant  for  tife  in  remainder  to 
hare  these  worn  done  at  the  expense  of  income,  and 
the  other  by  the  tenant  for  life  in  possession  to  have 
them,  or  sooh  of  them  as  were  not  ordioary  repairs, 
dosie  at  the  expense  of  certain  acoomnlated  reots 
vhieh  were  capital.  The  applioatims  were  made  in 
an  action  which  had  been  institated  for  the  adminis- 
tntion  of  the  tnists  of  the  wilL  Under  these  cironm- 
staoces  there  were  two  powets  available — ^that  is  to 
say,  iiist,  the  court  might  direct  the  trustees  to 
proceed  under  thsir  powers  in  the  will,  in  which  case 
there  would  have  been  a  trust  to  pay  the  expenses 
out  of  income;  or  secondly,  the  court  might 
not  direct  the  trustees  to  proceed  under  that 
power,  but  might,  under  ttie  Settled  Land  Acts, 
pcoride  for  such  as  were  improrements  at 
the  expense  of  capital.  The  court  took  the 
latter  course.  There  was  not  in  Clarke  ▼•  Thornton,  as 
there  is  here,  a  trust  coming  before  the  trust  for  the 
tenant  for  fife  and  providing  for  improvements  out  of 
inoome.  There  would  have  been  such  a  trust  if  the 
inutees  had  proceeded,  or  thecourthad  directed  them 
to  prooeed,  in  exercise  of  their  ]^wer,  an  event  which 
did  net  happen.  That  dedston  was  followed  by 
Slizling,  J.,m  Lord  Skm/orfTs  BMed  Eetaiee,  38 
W.  B.  317,  48  Oh.  D.  84,  and,  again,  in  that 
caae,  there  was  no  trust  for  payment  of  imiMX>ve- 
mente  out  of  inoome  before  arriving  at  the  amount 
pttjaUe  to  the  tenant  for  life.  The  learned  judge, 
43  Gb.  D.  at  p.  96,  says  that  in  Clarke  v.  Thom- 
ton  '*the  will  had  thrown  the  improvements  on 
the  inccme."  By  this  he  meant,  I  think,  that 
if  they  were  provided  for,  not  under  the  Settled 
liund  Acts,  but  by  the  exercise  of  the  power  in  the 
will,  th^y  were  thrown  upon  income— not  that  they 
were  thrown  by  the  will  upon  inoome  in  anv  event. 
I  think,  therefore,  that  income  and  not  capital,  ought 
to  bear  the  jEI416  10s.  Id.  Thore  is  anouier  ground 
upon  which  I  think  this  case  ou^t  again  to  be 
draded  in  the  same  way.  lliese  repairs  and 
improvements  cannot  be  provided  for  out  of 
capital  under  the  Settled  Land  Act,  1882,  because 
ttaej  have  been  executed  without  first  oanTing 
in  a  scheme  for  their  execution.  The  application 
must  be  made  under  section  16  of  the  Settied 
liind  Act,  1890.  Under  that  section  there  is  a 
discretion  in  the  court:  Cardigan  ▼.  Curton^Howe, 
Hiow  ought  I  to  exercise  this  discretion  when  the 
teetalor  has  eraressly  provided  that  these  expenses 
ahidl  be  borne  by  inoome  P  It  seems  to  me  that  I 
Ofo^t  to  throw  them  where  the  testator  throws  them. 
and  direct  the  trustees  to  pay  these  expenies  out  of 
inoome,  ioasmueh  as  the  works  fall  within  the  obliga- 
tion to  perform  and  observe  the  lessees'  covenants  in 
tiie  leases  It  is  said  that  the  tenant  for  life  is 
restrained  from  antioqiation.  I  do  not  see  that  any 
diffioul^  arises  from  this  fact  There  will  be  no 
fortlier  income  coming  to  herunder  the  trust  in  the 
wiUnnta  tiiere  shall  have  been  disdharved  this  amount, 
the  payment  of  which  under  the  trust  nas  priority  over 
the  payment  to  her.  I  therefore  hold  that  the 
£415  lOi.  Id.  is  to  be  borne  by  inoome. 

Solifliton,   Ewbank,  Partington^  A   Lewis;    Stow, 
Fre$lon,  dh  LtftMon;  Bannister,  Williams,  A  Bam. 


In  re  Bbattmont. 
BBATTMOirr  V.  BwBAVX.  (a.) 

Donatio  mottis  oausi — Donor's  cheque — Cheque  pre^ 
sented  hut  not  paid  in  donor^s  lifetime* 

The  delivery  ^f  a  donor* s  own  cheque  to  a  donee  does 
not  optrate  as  an  equitMe  assignmei^  to  the  donee  of  any 
p  irt  of  the  donor's  balance  at  the  lank.  Consequently, 
if  the  cheque  be  not  paid,  actually  or  constructively, 
before  the  donor's  death,  there  can  be  no  donatio  mortis 
caitf  a  of  such  duque ;  where  the  donor's  account  is  in 
debit,  even  though  the  banker  is  willing  to  honour  an 
overdraft,  the  mere  presentation  of  the  cheque  does  not 
amount  to  a  constmctivepaffment, 

Hewitt  V.  Kaye,  16  W.  B.  836,  Z.  B.  6  Eq.  198,  and 
In  re  Beak's  Estate,  L.  B.  13  Eq.  489,  20  W.  B.  Oh. 
Dig.  4,  followed. 

Bromley  v.  Brunton,  16  W.  B.  1006,  L.  R  B  Eq. 
276,  expiained. 

Adjourned  summons. 

One  of  the  questions  raised  by  this  summons  was 
whether  a  valid  donatio  mortis  causd  had  been 
constitiited  under  the  droumstances  next  hereinafter 
stated. 

On  the  19th  of  February,  1901,  Mr.  Beaumont  was 
very  ill  and  in  expectation  of  death.  His  niece  was 
caUed  into  his  room,  and  he  told  her  that  he  must 
draw  a  cheque  in  favour  of  ICrs.  Ewbank  at  once, 
for  fear  he  should  get  worse.  The  niece  filled  up 
a  ohf  que  for  £300,  which  Mr.  Beaumont  signed.  The 
niece,  by  his  direction,  gave  the  cheque  to  Mrs. 
Ewbank. 

His  lordship  held  that  the  cheque  had  been 
eflbctually  delivered  to  Mrs.  Ewbank,  and  found  that 
it  was  given  in  anticipation  of  death  and  to  take 
effect  if  ne  died. 

The  cheque  was  presented  on  the  23rd  of  February. 

Mr.  Beaumont's  account  was  overdrawn;  the 
manager  of  the  bank  did  not  pay  the  cheque. 

Thim  was  a  conflict  of  testimony  as  to  whether  the 
reason  was  that  the  manager  doubted  the  signature, 
or  whether  it  was  that  the  account  was  overdrawn. 

Although,  in  his  lordship's  opinion,  it  was  not 
necessary  to  decide  the  question,  he  found  that  the 
manager  was  minded  to  lend  the  money  and  out  of 
the  money  so  Isnt  to  pay  the  cheque. 

On  the  26tii  of  February  the  deceased  died,  and  the 
cheque  had  not  been  paid. 

Bobertson,  for  the  executrix. 

Sargant,  for  Mrs.  Ewbank.— The  droninstances  are 
such  that  it  will  be  inferred  that  the  deceased  gave 
the  cheque  in  contemplation  of  death  and  to  take 
complete  effect  only  in  case  of  his  death :  Gardner  ▼. 
Parker,  8  Madd.  184.  There  may  be  a  good  donatio 
mortis  oausd  of  an  instrument  which  does  not  pass  by 
ddivery,  and  the  court  will  compel  the  executor  to 
comidete  the  donee's  title :  Duffield  v.  Elwes,  1  Bligh 
N.  B.  497.  There  may  be  a  donatio  mortis  oausd  of  a 
cheque  drawn  in  favour  of  the  donor:  Clement  v. 
Cheeseman,  33  W.  B.  40,  27  Ch.  D.  631.  In  HewiU 
V.  Kaye,  16  W.  B.  836,  L.  B.  6  Eq.  198,  and  In  re 
Beak's  Estate,  L.  B.  13  Eq.  489,  20  W.  B  Gh. 
Dig.  4,  it  was  held  that  there  could  be  no  gift  of 
the  donor's  own  cheque;  in  neither  case  had  the 
cheque  been  presents  before  the  donor's  death; 
it  was  aocordmgly  held  that  there  had  been  no  such 
traditio  as  to  constitute  tiie  executor  a  trustee  for  the 
donee  of  the  money  represented  by  the  cheque.  But 
presentation  of  the  cheque  to  the  bsnker,  who  is  the 

(a.)  Beported  by  H.  L.  Objobtok,  Esq.,  Barrister* 
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agent  of  the  drawer  to  pay  the  money  to  the  drawee, 
puts  the  latter  in  a  podnon  to  obtain  a  traditio  of  the 
money.  The  drawing  of  the  cheqae  oonpled  with  iti 
presentation  during  the  donor's  lifetime  constitutes 
a  good  equitable  assignment:  Bromlw  v.  Brunton, 
16  W.  B.  1006,  L.  B.  6  Eq.  275.  In  the  present 
case  the  donor  had  overdrawn  his  account;  but 
that  is  immaterial,  for  the  banker  was  willing  to 
lend,  and  credit  is  as  good  as  cash.  The  executrix  is 
a  trustee  for  the  donee  of  tiiie  difference  in  the  value 
of  the  estate  due  to  the  cheque  not  having  been 
cashed.  In  In  re  DiUon,  38  W.  B.  369,  44  Gh.  D. 
76,  Lindley,  L.J.,  thought  that  the  doctrine  that 
there  could  be  no  donoHo  mortis  causd  of  the  donor's 
own  cheque  required  consideration. 

He  also  dted  Veal  v.  Veal,  8  W.  B.  2,  27  Beav.  303, 
and  In  re  Mead,  28  W.  B.  891,  15  Gh.  D.  651. 

Jeeeel,  for  the  residuary  legatee. — If  anything, 
this  transaction  was  an  imperfect  gift  inter  vivos, 
which  will  not  be  aided  by  the  court.  There  can 
never  be  a  donatio  mortis  causd  of  the  donor's  own 
cheque,  because  notice  of  death  revokes  the  authority 
of  the  banker  to  pay  the  cheque  :  Bills  of  Exchange 
Act,  s.  75.  Bromley  v.  Brunton,  so  far  aa  it  is  good 
law,  does  not  apply ;  the  donor  has  omitted  to  put 
the  bank  in  funds  to  meet  the  cheque,  and  tiiere  was 
no  duty  on  the  part  of  the  bank  to  pay  the  cheque. 
So  far  as  Bromley  v.  Brunton  depends  on  the  view  diat 
the  delivery  of  the  cheque  effected  an  appropriation 
of  the  donor's  money  it  is  bad  law :  ffopkinson  v. 
Forster,  23  W.  R  301,  L.  B.  19  Eq.  74;  Bills  of 
Exchange  Act,  s.  53.  There  is  no  real  distinction 
between  the  oases  where  a  cheque  has  been  presented, 
but  not  paid,  and  where  it  bias  not  been  presented 
At  all. 

He  also  cited  Edwards  v.  Jones,  1  My.  &  Cr.  226,  and 
Oain  V.  Moon,  [1896]  2  a  B.  283,  45  W.  B.  Dig.  49. 


Bargant  replied. 


Cur.  adv.  vult 


Buckley,  J. — The  question  to  be  determined  in 
this  case  is  whether  the  deceased  made  a  valid  donatio 
mortis  causd  to  his  sister,  Mrs.  Eva  Ewbank,  of  a  sum 
of  £300.  Subject  to  a  more  accurate  statement  of 
the  facts  hereuter,  it  is  sufficient  for  the  moment  to 
say  that  the  act  which  the  deceased  did  was  to  hand, 
or  cause  to  be  handed,  to  his  sister  a  cheque  for  £300, 
which,  before  his  death,  was  not  paid.  A  donatio 
mortis  causd  is  a  sioeular  form  of  gift ;  it  is,  if  I  may 
say  so,  of  an  amphibious  nature — neither  a  gift  inter 
vivos,  nor  a  testamentary  sift.  It  is  somethmg  done 
by  which  the  donee  is  to  nave  an  absolute  title  if  the 
donor  dies,  but  not  otherwise.  If  he  dies  the  donee's 
title  becomes  absolute  not  under,  but  against,  the 
executor  of  the  donor.  To  constitute  a  viSid  donatio 
mortis  causd  the  gift  must  be  one  intended  to  take 
complete  effect  only  in  the  event  of  the  donor's  death. 
You  must  find  as  a  fact  that  the  donor  did  not  intend 
the  gift  to  be  absolute  unless  he  died.  It  is  not 
neoessaiT  to  find  that  from  express  words,  but  that 
that  is  the  true  inference  from  the  facts  of  the  case. 
To  read  from  the  judgment  of  Sir  John  Leach  in 
Gardner  v.  Parker,  **  It  was  tiie  intention  of  the  donor 
that  it  »hould  be  held  as  a  gift  only  in  case  of  his 
death*  If  a  gift  is  made  in  expectation  of  death 
there  is  an  implied  condition  that  it  is  to  be  held 
only  in  the  event  of  death."  That,  therefore,  is  a 
question  of  fact  to  answer  as  best  one  can.  Is  it, 
nnder  the  circumstances  of  tlie  case,  to  be  inferred 
that  it  was  not  a  present  and  absolute  gift?  In 
Duffield  V.  Eludes  Sir  John  Leach  held  that  a  mortgage 
or  bond  given  as  a  collateral  security  could  not  be 
made  a  subject  of  a  donatio  mortis  causd.  That 
dedflion  was  reversed  by  Lord  Eldon  sitting  in  the 
House  of  Lords.    Lord  Eldon  there  pointed  out  that 


in  a  case  of  donqiio  mortis  causd  the  qmestioii  ii  not 
similar  to  that  which  arises  where  a  court  of  equity  ii 
asked  to  give  complete  effect  to  au  incomiusU 
voluntary  conveyance,  the  reason  being  that  it  ii  of  tiie 
very  nature  of  a  donatia  mortis  causa,  that  it  ii  not 
complete  until  the  donor  is  dead.  The  qosstioa  ii 
not  whether  the  donee  has  acquired  a  oompleke 
title,  but  whether  he  has  acquired  a  right  againit 
the  legal  personal  representative  of  the  donor  to 
have  his  title  made  complete  —  that  is  to  uj, 
whether  the  legal  personal  repreientative  ii  a 
trustee  for  the  donee.  Lord  Eld<m,  1  BlighN.  E., 
at  p.  543,  points  this  out,  and  ooncLodes;  *'!%« 
opinion   which   I   have  formed   is  that  thii  ii  • 

good  donatio  mortis  caued,  raising,  by  opentioii  of 
bw,  a  trast"  Accordingly,  on  the  prinobla  of 
Duffield  V.  Elwes,  the  following  have  been  held  to  be 
good  donaJtiones  mortis  causd :  first,  a  promissory  note 
payable  to  the  order  of  the  deceased,  but  not  eoaoznd 
{Veal  V.  VeaX)',  secondly,  bills  of  exchange  pay- 
able to  the  order  of  the  deceased,  which,  from  the 
report,  I  gather,  though  it  is  not  distinotiy  w 
stated,  had  been  endorsed  by  the  donor— bat 
this  is  unimportant  {Bankin  v.  Wegu/din,  Ti 
Beav.  309);  thurdly,  bills  of  exchange  in  fsTOorof 
the  deceased  or  order  and  unindorsed  {In  re  JfouQ; 
fourthly,  a  cheque  payable  to  the  donor  or  ordsr  and 
unindorsed  {Clement  v.  Cheese/man) ;  and  lastly,  a 
banker's  deposit  note  of  the  London  and  WeBtmmitar 
Bank  {In  re  DiUon).  In  all  these  oases  of  mortga|B 
debt,  promissory  note,  bill  of  exchange,  and  diqipat 
receipt,  the  donee  had  not  acquired  a  ocmpLeta  ij!k, 
but  there  had  been  Landed  over  to  him  the  inkdiaa  d 
property ;  that  is  to  say,  the  property  had  been  Bfv 
to  lum  on  terms  that  it  was  to  be  his  if  the  dmor 
died,  and  against  the  legal  personal  represeatatlTelii 
could  say,  "  You  are  a  trustee  for  me;  3roamait  lad 
me  your  name  or  indorse  the  bill  of  exchange  or 
cheque."  But  how  does  the  matter  stand  ss  regaidi 
the  deceased's  own  cheque  P  It  is  plain  law  that  a 
donor's  own  cheque  in  favour  of  another,  and  handed 
to  that  other,  does  not  operate  as  an  equitable  aangn- 
mentin  favour  of  the  donee  of  any  part  of  the  dowi 
biJance  at  his  bankers  :  Hopkinson  v.  Forster,  The 
cheque  is  no  more  than  revocable  mandate  whidh  the 
donor  can  revoke,  and  which,  in  the  event  of  hi 
death,  is  ipso  facto  revoked  and  becomes  inopeniiy^ 
Ji,  before  his  death,  the  cheque  ia  presented  and  psid, 
the  donee  receives  tiie  money  and  there  is  no  qa0^ 
of  a  donatio  mortis  causd  of  a  cheque.  The  only  qsn- 
tion  is  whether  the  money  was  reoeived  on  the  tenni 
that  the  donee  should  only  keep  it  if  the  donor  diei 
But  if  the  cheque  be  not  presented  or  paid  bsforB  the 
donor's  death,  it  is  no  more  than  an  ineffeetnsl  rsroo- 
able  order  which  is  revoked  by  the  donor's  dea& 
For  that  proposition  I  refer  to  Hewitt  v.  iToye  and/a 
re  Beak^s  Estate.  In  the  last-mentioned  case  there  lie 
this  additional  feature — the  delivery  of  a  piaa-booii 
which  may  be  said  to  be  the  banker's  aoknov- 
lodgment  of  a  debt;  but  the  Tice-Ghaaoelkr 
held  that  it  made  no  difference,  and  was  no  faiths 
disposition  of  the  property  tiian  was  effected  I7 
the  delivery.  In  In  re  Dillon,  the  oase  of  the  depoat 
note,  Lord  Lindley  said  (44  Oh.  D.,  at  p.  83):  "it» 
said  that  here  there  was  no  good  donatio  moriii  oaae' 
because  a  man  cannot  make  such  a  fcif t  of  hia  own 
cheque.  I  will  assume  that  to  be  correct,  thoojM 
think  it  may  some  day  require  oonaideration;  h» 
assuming  it  to  be  correct,  I  think  it  does  not  ^i<P^ 
of  the  present  case."  Now  if  the  doctrine  of  B^ 
V.  Kaye  and  In  re  Beak*e  Estate  is  to  be  reoooaideied, 
it  must  be  by  a  higher  court  than  this.  Thoaa 
authorities  are  binding  on  me,  and  I  foUow  thisk 
But  as  the  parties  may  wish  to  carry  the  case  foithd 
I  desire  to  express  my  own  view  of  the  law. 
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ItappewB  to  me  thftt  in  all  these  oases  of  mortgage 
debt,  promissory  note^  &o.,  that  which  was  handed 
ofer  l^  the  deoeased  to  the  donee  was  property  or 
indicia  of  property  belonging  to  tiie  donor.     The 
donor's  cheque  is  not  property  at  all,  but  is  a  mere 
refOoaUe  mandate;    it  is  not  the  handing  of  the 
money.    If  the  donee  goes  to  the  banker,  and  the 
banker  does  a  further  act— either  a  payment  of  the 
cheque  or  a  holcting  of  the  amount  for  the  donee, 
there  is  a  tntdiiio  thus  constituted — a  delivery  of  the 
property.    If  the  cheque  is  acted  on,  you  may  reach 
an  equitable  assignment  pro  tanto  of   the  amount 
stan&g  to  the  credit  of  the  donor  at  the  bank.    But 
imlnss  yon  get  as  far  as  that,  there  is  no  delivery  of 
property  at  all,  but  only  of  an  order  which,  if  acted 
upon,  win  lead  to  the  passing  of  the  property.    The 
case  of  Bromley  t.  Brunton  at  first   puzzled  me. 
There  the  deceased  gave  a  cheque  to  tiie  donee,  who 
presented  it  at  the  bank.   The  doner's  account  was  in 
credit,  but  the  manager  doubted  the  siniature  and 
zefosed  payment  on  uiat  ground.    The  drawer  died 
and  the  cheque  had  not  been  paid.    The  Yioe-Ohan- 
oeOor  held  uiat  there  was  a  comidete  gift  inUr  vivos 
of  the  amount  of  the  dieque.    That  decision  must 
have  rested  on  one  of  two  grounds — either  that  the 
cheque   was  oonstructiTcdy  paid  when  the  banker 
xeosiTed  it,  and»  in  substance,  said,  "  I  will  pay  this, 
but  must  see  that  the  supature  is  correct,''  so  that 
yon  get  payment  referrea  back  to  a  period  before  the 
death  of  the  donor,  or  that  the  banker  was  to  be  taken 
to  have  said,  "The  account  is  in  credit;  I  will  hold 
for  you  the  requisite  amount  to  answer  the  cheque, 
subject  to  my  oeinff  satisfied  as  to  the  signatorcb" 
That  may  have  been,  bv  reason  of  the  act  of  the  banker, 
a  good  equitable  asngmnent.    The  Yioe-Ohancellor 
sayB(Ii.E.6Bq.,atp.277):  '*  The  effect  of  the  cheque 
was  to  appropriate  so  much  of  the  donor's  money, 
and  my  opinion  is  that  the  funds,  the  subject  of  the 
gift,  are,  in  the  hands  of  the  executors,  just  as  much 
Sable  to  the  payment  of  the  cheque  as  they  were  in 
tha  hands  of  the  banker.*'    I  cannot  suppose  that  the 
Tioe-COianceUor  meant  by  that,  that  a  ^eque  is  an 
eqnitaUe  assignment.    If  yon  insert  certam  words, 
and  read  the  sentence  in  this  way»  **  The  effect  of  the 
<dieqne  and  of  the  banker's  action  in  respect  of  it  was 
to  appropriate  sufficient  of  iJie  donor's  money  to  meet 
the  cheque;    the  bank  had  in  efflBct  honoured  the 
dbeqne^*^  Bromley  ▼.  Brunton  is  sound  law,  and  does 
not  seem  to  be  m  conflict  with  Hewitt  ▼.  Kaye  and 
In  re  Beak^s  Estate ;   and  I  think  all  the  authorities 
ace  rightly  to  this  effect,  that  a  dmior's  own  dieque 
giTeOy  and  not  acted  upon  by  payment  actual  or 
oonstrnotive,  will  not  constitute  a  vuid  donatio  mortis. 

'WiHb  that  statement  of  the  law,  I  will  proceed  to 
state  ahortly  what  are  the  facts  in  this  particular  case. 
[His  lordship  then  stated  the  circumstances  and 
■xrived  at  the  several  conclusions  of  fact  hereinbefore 
set  out:]  The  legal  result  is  that,  in  the  first  place, 
tliece  cannot  have  bea:i,  within  Bromley  v.  Brunton^ 
•njtfalnff  which,  by  coupling  the  deceased's  act  and 
that  of  Ae  banker,  constituted  an  equitable  assiniment 
of  moneys  In  the  banker's  hands ;  even  if  the  Danker 
wes  minded  to  lend  the  money,  it  was  a  purely 
TQlontarv  promise;  and  if,  whni  the  cheque  came 
bsusk  with  the  signature  confirmed,  he  had  refused  to 
lend  it,  he  would  have  been  within  his  rights.  The 
donee  acquired  no  rights,  but  a  mere  expectation.  In 
the  second  place,  even  if  the  banker  remained  in  the 
mind  to  Imd,  still  an  agreement  to  lend  is  not  an 
spforoeable  agreement,  and  the  donee  acquired  no 
Bg^t  to  the  property.  I  hold  that  there  was  no  valid 
donatio  mortis  oausd  for  two  reasons— first,  because  the 
mere  drawing  l^  the  deceased  of  a  cheque  and  the 
liSHKJing  Ofer  of  the  cheque  to  the  drawee,  coupled 


with  the  subsequent  acts,  did  not  amount  to  such  a 
delivery  or  tradUio  as  if  required  in  order  to  give  the 
donee  a  right  to  the  cheque,  to  become  absolute  in  the 
case  of  the  death  of  the  donor ;  Beoondljr,  because, 
even  if  the  delivery  might  have  been  sufficient  if  the 
account  had  been  in  credit,  it  was  not  so  in  this  case 
inasmuch  as  the  account  was  in  debit.  I  can  imagine 
chrcumstances  such  as  the  following:  a  cheque  is 
given  by  a  person  who  is  seriously  ill ;  the  donee  sroes 
to  the  bank — say,  a  small  country  branch — ^jnst  bnore 
closing  time,  and  presents  the  cheque ;  the  cashier, 
who  may  be  the  only  person  in  charge,  says  that  he 
wants  to  catch  a  train,  asks  tiie  drawee,  as  a  favour  to 
him,  to  call  in  the  morning,  and  says  that  he  will  then 
cash  the  cheque ;  the  drawee  assents,  and  the  drawer 
dies  in  the  night  If  that  is  so,  the  bank,  by  under-> 
taidng  to  pay  nest  morning,  appropriates  a  sufficient 
amount  oi  the  deoeased's  balance  to  meet  the  cheque. 
That  might  be  a  good  donatio  mortis  causd,  but  here 
the  facts  do  not  come  u^  to  anything  of  that  kind. 
There  was  not  any  promise  to  pay  in  fact ;  when  the 
cheque  was  presenteo,  as  the  account  was  in  debit,  it 
would  have  been,  not  a  promise  to  pay,  but  to  lend. 
On  these  grounds  I  hold  that  there  is  no  valid  donatio 
mortis  causd^ 

Solicitors,  Lowndes  <t  Bans,  for  A,  P.  Griffith  Davis^ 
Brighton;  8U  Barber  Sladen,  &  Wing. 


K.  B.  Div.  (Div.  Oourt).      ) 
(Lord  Alverstone,  L.G.J.,  and  >  March  d. 

Darling  and  Ghannell,  JJ.)  ) 

Dayibs  {Appdlan£)  v.  Bxtbnistt  {Bespondent).  (a.) 

Licensing  law — Club — 8cUe  of  liquor  to  agent  of  member 
-^Licensing  Act,  1872  (35  <£;  36  Vict.  c.  94),  s.  3. 

A  member  of  a  booft  fide  dub  purchased  at  the  dub, 
by  means  of  an  agent,  a  bottle  containing  intoxicating 
liquor  to  be  consumed  off  the  premises.  2'he  dub  ?Md  no 
licence  to  sdl  intoocicating  liquors. 

Held  {following  Graff  v.  Evans,  30  W.  B.  380,  8 
Q,  B,  D.  373),  that  there  was  no  sale  within  tJie  meaning 
of  the  Licensing  Act,  1872. 

Oase  stated  by  magistrates  under  the  Licensing 
Act,  1872  (36  &  36  Vict.  c.  94). 

lius  was  an  appeal  by  a  waiter  at  the  Wolver- 
hampton Working  Men's  Olub,  against  a  fine  of  ten 
pounds  and  costs  for  selling  liquor  without  a 
uoenee. 

The  facts  of  the  case  are  as  follows : 

The  North  Wolverhampton  Working  Men's  dub, 
was  a  dub  duly  regiitered  under  the  Friendly  Societies 
Act|  1876,  but  had  no  licence  to  sell  intoxicating 
liquors,  and  had  its  premises  at  72,  North-road,  in 
that  borons^  At  8.36  p.in.  on  the  9th  of  August, 
1901,  one  Elizabeth  Hickman,  the  wife  of  George 
Hiolanan,  asl^  the  appellant  for  a  bottle  of  stout, 
and  handed  him  a  ticket  as  follows : 


**  To  the  steward  of  the  North  Wolverhampton 
Working  Men's  dub. 

August  9th,  190U 
Please  supply  bearer  with  1  stout 

for 
Member's) 
signature,  j 
Member's  No.  366. 


G«  Hickman. 


The  appellant  thereupon  handed  a  bottle  of  stout 
to  BlisalMth  Hickman,  who  paid  the  sum  of  twopence 

(a.)  Reported  by  0.  G.  Wilbbahak,  Bsq.,  Bi 

rister-at-Law« 
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far  it,  and  aftrri«d  it  home  to  her  hniband.  George 
Hiokman  wm  a  member  of  the  dub,  bat  Elizabeth 
Hickman  was  not* 

The  contention  for  the  appellant  before  the 
magistrateB  was  that  there  was  no  sale  to  the  member, 
bat  merely  a  transfer  of  property  to  one  of  the 
members. 

For  the  respondent  it  was  contended  that  there  was 
a  sale  to  the  member  and  tiiat  it  opened  a  door  to  the 
CTasion  of  the  licensing  laws. 

Tlie  magistrates  convicted  the  appellant,  and  stated 
this  case. 

Eohaon,  for  the  appellant.-^Here  the  magistrates 
have  f  onnd  that  the  clab  was  a  bond  fide  one.  They 
have  also  foand  that  the  wife  was  acting  as  the 
agent  of  the  member.  It  was  Isid  down  in  the  case 
of  Graff  V.  Evans,  30  W.  B.  380,  8  Q.  B.  D.  873,  that 
a  member  of  a  bond  fide  dab  could  obtain  liqaor  oflf 
the  premises,  and  that  in  tiiat  case  there  was  no  sale, 
bat  only  a  transfer  of  the  special  property ;  and  there 
is  no  reason  why  a  member  ahoald  not  be  able  to 
employ  an  agent  for  that  purpose.  The  case  of 
Woodhy  ▼•  Simmonda,  60  J.  P.  150,  was  dedded  on 
the  ground  that  the  dub  was  not  a  bond  fide  one. 

A,  Powdlf  for  respondeat. — If  this  appeal  succeeds 
the  object  of  the  licensing  laws  will  be  defeated.  The 
prindple  of  Chraff  v.  Evana  should  not  be  carried 
further. 

Lord  Alyebstokb,  L.0.  J.— It  is  with  the  greatest 
rduotance  that  I  have  come  to  the  condusion  that 
this  appeal  must  suoceed.  It  is,  in  mv  judgment,  a 
very  dangerous  practice  allowing  dubs  to  supply 
liquor  on  the  premiies,  and  I  do  troat  that  the 
magistrates  will  do  all  in  their  power  to  stop  what 
opens  the  door  to  an  eyasioh  of  the  Licensiog  Act. 
But  here  the  magistrates  have  found  that  this  dub 
was  a  bond  fide  one,  and  they  have  also  found  that 
the  liquor  was  delivered  to  the  wife  of  the  member  as 
his  agent. 

It  was  dedded  in  the  case  of  Qraff^.  Evana  that  a 
sale  off  the  premises  of  intoxicating  liquor  to  a 
member  was  not  a  sale  within  the  meaning  of  the 
Act,  but  was  a  transfer  of  the  property.  In  view  of 
tlukt  case,  and  in  view  of  the  findings  of  the  magis- 
trates I  do  not  think  that  we  can  do  otherwise  i£an 
allow  this  appeal. 

DABLDrG,  J. — ^I  am  of  the  same  opinion,  and  I  also 
agree  that  it  is  a  most  inexpedient  practice.  In  tliis 
esse  the  messenger  was  the  wife  of  the  member,  but 
there  is  no  reason  why  he  should  not  have  sent  a 
child,  and  he  might  thus  evade  the  providons  of  the 
Intoxicating  liquors  (Sale  to  Ohildren)  Act,  1901. 

Ohannell,  J. — I  agree,  and  I  only  with  to  add 
this;  that  if  a  dub  were  to  nu^e  a  practioe  of 
ddivering  liquor  off  the  premises,  it  would  go  far 
to  convince  me  that  it  was  not  a  bond  fide  dub. 

Solidtor  for  the  appellant,  W.  R  Bennett,  for 
A.  Tuton,  Wolverhampton. 

Solidtors  for  the  respondent,  Indermaur  A  Brown, 
for  Harper  4b  Ryland,  Bhrmingham. 


K.  B.  Div. 


\ 


Feb.  26. 


(Lord  Alverstone,  L.G.J.,  and  . 
barling  an^  Ohanndl,  JJ.)    j 

Cox  {Appellard)  v,  BlAINBS  {Respondent)*  (a.) 

Bread — Sale  of  bread — Sale  other  wise  than  by  weight — 
London  Bread  Act  (3  Geo.  4,  c.  cvt.),  «.  4. 

(a.)  Beported  by  0.  G*.  Wilbraham,  Esq.,  Barrister- 

at-Law. 


In  the  aale  of  bread  it  ia  neeeaeary  thai  ike  waghi  of 
every  parcel  of  bread  ehould  at  least  be  pwportei  fo  U 
ascertained  in  order  to  comply  with  s&Hon  A.  of  ik 
London  Bread  Ad  (3  Geo,  4,  c.  eri.). 

Oase  stated  by  Fiederidc  Mead,  one  of  ihs  LondtA 
polioe  magistrates. 

The  facts  of  the  case  are  as  follows : 

The  respondent  was  char^ced  on  the  12th  of  July, 
1901,  with  having  unlawfdiy  sold,  or  oaaied  to  be 
soldi  bread  in  other  manner  than  by  wdght,  ooatcvy 
to  section  4  of  3  Geo.  4,  c  cvi. 

The  material  words  of  that  section  sre:  '*B6  it 
further  enacted  that  from  and  after  the  oonuneiuA- 
ment  of  this  Act  all  bread  sold  within  the  limiti 
aforeiaid  (i.e.,  the  OLty  of  London  and  tea  milfli  of 
the  Boyal  Bxchange)  shall  be  sold  by  the  w?enl 
bakers  or  sellers  of  oread  respectivdy  within  fhe  nid 
limits  by  weight,  and  in  any  case  any  baker  or  leUa 
of  bread  withm  tiie  limits  aforesaid  shall  lell  or  oaii« 
to  be  sold  bread  in  any  other  manner  than  by  weight 
then  and  in  such  case  every  such  baker  or  aelkr  of 
bread  shall  for  eveiy  such  offence^  forfeit  and  piy 
any  sum  not  exceedmg  forty  shilltngs,  which  tho 
mamtrate  or  masistrates  before  whom  such  dSnte 
shall  be  convicted  diall  order  and  direct" 

It  was  proved  at  the  hearing  ou  the  Wk  of 
July  at  the  police-court  that  one  Ghulei  Zam 
Murrell,  by  the  direction  of  the  appeUant  (iriio  ii 
the  inspector  of  weights  and  measarsB  ror  the 
district),  went  into  the  shop  of  the  respoodeot  (vbo 
carries  on  business  at  64,  Hackney-road  as  a  baM 
and  asked  for  a  half -quartern  loaf,  for  which  he  paid 
the  sum  of  2d.  He  was  supplied  widi  a  loaf  and  two 
rolls  by  one  Alice  OuUam,  who  placed  them  in  tlM 
scales,  first  the  loaf  and  then  the  two  rolls  on  the  top  of 
it.  The  said  loaf  and  rolls  did  not  carrr  the  sodedoffSi 
though  they  would  have  done  so  if  they  had  wvghd 
more  than  the  two-pound  weight  which  was  drag 
in  the  scde.  The  oeam  of  the  weighing  mabliiiie  did 
not  move  at  all,  and  the  weight  of  the  rolls  wsi  art 
nor  had  been  separatdy  asodrtained  at  the  tine  oi 
such  rale  to  murrell,  exoept  that  it  was  dfluli 
apparent  that  tfadr  aggregate  weight,  together  Yxth 
the  loaf,  was  less  than  two  pounds.  The  bread  vn 
then  tdken  away  from  the  shop  and  weighed  by  the 
appellant,  who  ascertained  thebr  aggregate  weight  to 
be  five  ounces  diort  of  two  pounds. 

The  magistrate  dismissed  the  summons^  oo  va 
ground  that  the  bread  was  not  sold  otherwise  tbia 
by  weight;  that  it  wae  not  neceestry  for  theheemto 
be  disturbed  in  order  that  there  should  be  a  nle  ^ 
wdght ;  and  that  it  was  difficult  in  a  transaetion  « 
this  sort  to  aioertain  whether  bread  is  above  orhilav 
a  certain  weight  without  determining  the  ean 
number  of  ounces  or  grains. 

F.  F.  Daldy,  for  the  appellant.— The  oases  dmAf 
show  that  the  magistrate  took  a  wrong  view  d  tin 
section.    The  aotud  weight  must  be  ascertained. 

He  dted  Jones  v.  Hwctahle,  16  W.  B.  900,  L.B  S 
a  B.  460;  WiUiama  v.  Deggan,  16  L.  T.  Bep.  49S,  1» 
W.  R.  C.  L.  Dig.  37;  Mitton  v.  Troha,  20  L.  T.  B«p. 
663,  17  W.  R.  C.  L.  Dig. ;  London  County  a««ci*»« 
Bead,  48  W.  B.  393,  [1900]  1  Q.  B.  .288. 

The  respondent  was  not  represented. 

Lord  Alvsbsionb,  L.CU.— It  seentis  tone  that Ifr* 
Daldy  is  right  and  there  was  evidence  that  th«eM 
no  sale  by  weight  within  the  ooostmetionthalhif 
been  put  upon  the  statute  by  the  vazioiis  oasaa.  1 
think  that  tiie  statute  was  open  to  tiie  oonsinwosi 
and  fairly  brought  up  the  distinotioii  betweea  selW 
or  carrying  on  the  trade  of  selling  1^  weight,  aaa 
carrying  on  the  trade  of  sdling  hj  any  other  B>|f^ 
I  think  the  distmctioos  do  amount  to  tini;  tfeat 
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fha  putioiiUr  qaantitj  of  breftd  sold  lor  any  psr- 
ttonlftr  price  muflt  m  weislMd«-cli»t  is  to  aay, 
eithfir  w«i^ed  befocehftiia  1^  the  baker,  or 
if  neeeeiary  weu^bed  in  the  preeeaoe  of  the  coi- 
tomar  on  demand.  In  this  case  all  that  appears  to 
haTe  been  done  wsm  that  the  bread  which  could  not 
weigh  two  poaods  was  pat  into  the  scale,  and  had  no 
eflfooti^on  the  scale,  and  did  not  move  the  beam,  and 
therefore  the  weight  .was  never  ascertained  at  alL  I 
tiunk  under  those  oirenmstanoes  that  there  was  no 
evidsnoe  npon  which  the  magistrate  conld  hare  come 
to  the  ocmunsian  that  there  was  a  sale  by  weight  of 
this  bread,  or  that  its  weight  was  properly  ascertained 
at  all.  It  was  a  case  in  which  a  person  asloMl  for  a 
two-poond  loaf  and  something  ebe  was  deliTered, 
when  what  ought  to  haTe  been  deliTered  was  bread 
which  had  been  weighed,  or  the  weight  of  which  had 


I  was  at  first  impressed  with  the  idea  that  the  ?iew 
that  the  real  o£Eiance  was  selling  as  or  representing  the 
weight  of  the  loaf  to  be  two  pounds  when  it  was  not 
two  pounds  was  an  answer,  and  showed  this  ought  to 
a  sale  by  weight.  Bntlthinkthat  I  was  wrong,  and 
that  this  statute,  interpreted  by  the  subsequent 
decisions,  means  tiiat  the  weight  of  the  parcel  is  to  be 
ascertained.  That  being  so,  in  this  case  I  am  of 
opimon  that  there  is  no  evidence  that  the  weicht  of 
the  parcel  of  bread  was  ascertained  at  alL  The  case 
must  therefore  go  back  to  the  magistrate. 

DABLoro,  J.— I  am  of  the  same  opinion,  and  if  I 
add  a  word  to  the  judgment  of  my  lord  it  is  only 
beoanse  I  think  it  necessary  to  guard  against  this : 
that  I  do  not  think  our  judgment  means  that  in  order 
that  there  should  be  a  sale  by  weight  it  is  abso- 
lutely necessarr  that  should  be  an  ascertainment 
of  the  true  weight,  became  if  weheldthat»  then  some- 
one who  might  be  proseouted  for  not  having  sold 
by  we^t  miriit  escme  the  penalty  for  the  offence 
b^  mpng^  **  Oh,  yes,  1  weighed  it,  but  I  weighed  it 
with  nlse  scales  or  false  weights."  It  seems  to  me 
it  is  necessary,  in  order  to  decide  this  point,  to  decide 
what  to '*  wmgh  "  means.  I  think  that  to  "  weigh  " 
means  to  affect  to  ascertain  bv  means  of  balancing— 
using  what  may  properly  be  called  a  balance — 
although  the  instrument  may  be  f fandulently  used. 
Stall,  one  might  weigh  a  thing  and  eell  it,  and  yet  not 
sdl  it  by  its  weif^ht.  There  would  be  a  weighing  and 
a  soiling  otherwise  thna  by  weight. 

Cbajsvell,  J. — ^I  agree.  It  seems  to  me 
perfectly  possible  to  put  two  difforont  meanings  on 
the  words  in  the  statute.  It  mi^^ht  be  said  that 
aelling  by  weight  meant  merely  selling  by 
"  "led  non 


diatingnished  nom  seOiog  by  measure,  or  selling  by  a 
partioular  measure  for  a  particular  loaf;  that  is  to 
say,  that  it  went  to  the  mode  in  which  the  person 
was  carrying  on  his  business.  If  a  baker  were  to  say, 
*'  I  am  allowed  to  sell  this  or  that  loaf,  and  to  say 
ilie  price  is  2d.  or  3d.,  and  you  can  look  at  them 
and  take  whateYor  you  like  according  to  the  price ;  " 
it  mi^t  be  held  it  was  merely  intended  to  prevent 
that;  and  if  tiie  man  professed  to  eell  his  bread 
aooording  to  wei^^t  it  must  be  so  sold  and  not 
aooording  to  acme  other  mode  of  pricing  it,  and 
that  it  did  not  really  involTe  the  consideration 
wfaother  the  weight  which  was  purported  to  be  sold 
was  a  true  or  a  false  weight.  Of  course  if  he  pur- 
ported to  sell  as  a  41b.  loaf  a  loaf  which  did  not 
weigh  four  pounds,  he  might  be  proceeded  against 
on  a  penalty  under  some  other  section  of  tiie  Act. 

I  was  under  the  impression  it  mi^t  have  been 
possible  to  take  that  view;  but  the  cases  which  have 
been  quoted*  show  the  contrary.  The  case  of 
JbfMS  ▼.  HmalidbU  oieaciy  involves  the  contrary.  It 
diows  that  what  is    msant    hy  this  statute,  as 


interpreted,  is  that  each  particular  loaf  must  be 
sold  according  to  the  weight  of  that  particular  loal. 
It  was  held  that  it  was  a  contravention  of  that 
enactment  to  do  what  was  done  in  this  case,  even 
if  it  was  a  fraud,  or  an  aooident,  or  carelessness,  on  the 
part  of  the  person  selling ;  because  here  he  did  not  sell 
this  loaf  accordhig  to  the  true  weight,  bat  sold  it  as  a 
two-pound  loaf  when  in  fact  it  weighed  something 
less.  I  think  that  the  magistrate  took  the  first  of  the 
two  views  I  have  endeavoured  to  eaq»rees,  but  having 
regard  to  the  authorities  which  have  been  dted  to  us 
I  have  no  doubt  that  his  decision  is  wrong. 

Appeal  aUowed, 

Solioitar  for  the  appellant,  W.  A.  BlaadaruL 


! 
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E.  B.'Div. 

(Lord  Alverstcne,  L.O.J.,  and 

Darling  and  Ohannell,  JJ.) 

Whitaxsb  (Appellant)  v.  Pomfret  Bbothxbs 

(BeepondenU).  (a.) 

AduUeratioh — Food — Giving  of  false  warranty — Limit 
of  time  for  laying  information — Sale  of  Food  and 
Drugs  Act,  1875  (38  4?  39  Vict.  c.  63).  «.  20— Sale  of 
Food  and  Drugs  Act,  1899  (62  <k  63  Vict.  c.  51),  ss. 
19,  20,  sub-section  6^8ummary  Jurisdiction  Act^ 
1848  (11  d!  12  Vict.  c.  43),  s.  11. 

An  information  under  the  Sale  of  Food  and  Drugs 
Acts  in  respect  of  a  false  warranty  must  be  laid  within 
six  months  of  the  date  on  which  the  warranty  was  given* 

Case  stated  hy  magistrates. 

Tnis  was  an  appeal  from  a  decision  of  the  magis- 
trates of  Bbwlin^en  dismisring  an  information  on 
the  ground  that  it  was  not  brought  within  the  time 
specified  in  the  Summary  Jurisdiction  Act  (11  &  12 
Yict.  a  43),  s.  11. 

The  facts  of  the  case  as  proved  or  admitted  are  as 
f  oUows :  The  respondents,  who  are  wholesale  grocers, 
sold  to  one  John  Idne,  a  retail  grocer,  on  the  20th 
of  November,  1900,  three  pounds  of  white  pepper, 
with  a  written  warranty  of  its  genuineness,  aud  John 
ICilne  on  the  16th  of  May,  1901,  sold  to  a  subordinate 
officer  of  the  appellant  six  ounces  of  this  peijper; 
and  tiie  latter  divided  it  into  three  parts,  and  in  all 
other  respects  complied  with  section  14  of  the  Ssle  of 
Food  and  Drugs  Act,  1875. 

Oa  being  analysed  the  pepper  was  found  to  be 
adulterated  to  the  extent  of  10  per  cent,  with 
bleached  husks. 

An  information  was  then  laid  agaiast  John  SClne 
for  selling  to  the  prdjuctioe  of  the  purchaser  an  article 
of  food — to  wit,  pepoer — ^not  of  the  nature,  substance, 
or  quality  demanded  by  the  purohaser. 

Tois  summons  was  oismissed  under  the  provisions 
of  section  25  of  the  Ssle  of  Food  and  Drugs  Act,  1875, 
on  Idne  produoinff  the  warranty  aud  proving  that 
he  had  sold  tiie  art&le  in  the  same  state  as  when  he 
received  it 

A  summons  was  then  taken  out  on  the  6th  of  July, 
1901,  against  the  respondents,  iHio  contended  that 
the  warranty  was  given  on  the  20th  of  November, 
1900,  and  that  the  offmce,  if  any,  havinc  been  com- 
mitted on  tiie  20th  of  November,  1900,  the  iuforma- 
tion  was  not  laid  within  six  months  as  specified  in 
section  11  of  11  &  12  Vict  c  43. 

The  appellant  contended  that  the  offence  was  a 
continuing  one;  that  the  warrani^  ran  on  till  the 
whole  of  the  pepper  iiad  been  disposed  of;  and  that 
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as  the  information  had  been  laid  on  the  6th  of  July, 
1901,  it  was  within  six  months  of  the  sale  by  John 
Milne  to  the  appellant's  subordinate  officer,  when  the 
warranty  came  into  f oroe  and  protected  Milne  from 
a  conviction. 

The  magistrates  dismissed  the  information  but 
stated  a  case.  • 

F,  H,  MeUor  (Openakaw  with  him),  for  the 
appellant.— The  magistrates  have  here  misconstrued 
the  section.  The  offence  is  not  committed  till  a  sale 
is  completed  by  the  pnrohaver. 

He  cited  Cooh  v.  White,  44  W.  E.  409,  [1896]  1 
Q.  B.  284. 

F.  MdloTy  for  the  respondents. — Eve^  proceeding 
under  this  Act  is  subject  to  the  time  limit,  and  the 
time  runs  from  the  date  of  the  giving  of  the  warranty. 

Lord  Alyebstonb,  L.O.J. — I  cannot  help  feeling 
some  regret  that  this  appeal  must  fail,,  but  it  seems  to 
me  that  this  matter  must,  if  necessary,  be  set  right  by 
the  Legislature.    By  section  20  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  it  was  provided  that  *'  Bvery 
penalty  imposed  by  this  Act  shall  be  recovered  in 
England  in  the  manner  prescribed  by  the  11  &  12 
Vict  c.  43."    Then  section  10  of  the  Sale  of  Food 
and  Drugs  Act,  1879,  provides  that  the  prosecution 
should,  in  the  case  of  a  perishable  article,  oe  brought 
within  twenty-eight  days  of  the  time  of  purchase  for 
test  purposes,    ^fiiat  section  was  repealed  by  section 
27  of  the  Act  of  1899,  but  was  re-enacted  and  extended 
by  section  19  of  that  Act  to  non-perishable  articles 
bought  for  test  purposes.    Therefore,  in  so  far  as  the 
actual  prooeedings  had  to  be  taken  in  respect  of  the 
sale,   tnere   were  limits  of   time  less  tluui  the  six 
months.    Now,  in  order  to  enable  the  proceedings  to 
be  taken  against  the  persons  who  have  given  the 
warranty,  you  must  find  something  in  the  Act  of  1899 
which  excludes  the  operation  of  section  20  of  the  Aotof 
1875  from  this  narticular  offence.    When  the  Act  of 
1899,  s.  19,  is  looked  at,  the  words  of  that  section 
seem  to  correspond  with  the  class   of  offence  to 
which  it  was  intended  that  the  limits  laid  down  by 
the  Act  of  1875  should  apply.    If  it  was  intended  to 
exclude  the  general  limits  of  time  prescribed,  special 
words  would  be  required,  or  a  direction  that  for  the 
purpose  of  a  summons  under  this  section  the  date  of 
the  purchase  by  the  customer  shall  be  taken  to  be  the 
date  when  the  false  warranty  was  ^ven.    If  pro- 
ceedings were  to  be  taken  more  than  six  months  after 
the  written  warranty  is  given,  a  special  amending 
Act  of  Parliament  would  be  necessary. 

Dablieyg  and  Ohaitnell,  JJ.,  concurred. 

Appeal  diemiued* 

Solicitors  for  the  appellant,  Snow,  Snow,  db  Fox,  for 
Haroourt  Clare,  Preston. 

Solicitors  for  the  respondent,  Williamson,  Hill,  db 
Co,,  for  Marsden  &  Maraden,  Blackburn. 


Feb.  24. 


K.  B.  Div. 

(Lord  Alverstone,  L.C.J.,  and 

Darling  and  Ohannell,  JJ.) 

Ges  v.  Oldham  Jtjstxoicl  (a.) 

Licensing  law — Transfer — Off-licence — Condition  of 
original  grant  tJiai  if  licensee  retired,  licence  shotdd  not 
be  renewed— Application  for  transfer — Jurisdiction  of 
fnagistrates  to  entertain  application — Beerhouse  Act, 
1830  (11  Geo.  4  and  I  Will.  4,  c.  64). 

(a.)  Reported  by  Ebskine  Bsid,  Esq.,  Barrister'^ 

at-Law. 


An  off-licence  was  granted  to  the  occupier  of  a  grocei't 
shop  upon  the  condition  that  the  licence  should  be  givenup 
upon  the  applicant  leaving  or  ceasing  to  carry  on  (he 
grocery  business  upon  the  premises.  The  licemee  sold  his 
business,  and  the  purchaser  applied  to  the  licentifig 
justices  for  a  transfer  of  the  licence  to  him. 

The  justices  refused  to  grant  the  transfer,  on  the  ground 
that  they  were  debarred  from  so  doing  by  the  (ondition 
upon  wnich  the  licence  was  granted. 

Held,  that  the  condition  was  not  an  abiolute  bar  to  the 
transfer  of  the  licence,  but  only  a  matter  to  be  taken  into 
consideration  when  considering  wJiether  or  no  in  their 
discretion  they  would  grant  the  transfer. 

Special  case  stated  by  the  Chairman  of  the  Qoartsc 
Ssssions  for  the  Hundred  of  SsJford. 

The  material  facts  may  be  shortly  stated  thus: 

On  the  23rd  of  August,  1894,  Samuel  Tamer 
applied  at  the  General  Annual  Licensing  Sessions  for 
the  Borough  of  Oldham  for  a  certificate  or  Uoenoe  to 
sell  by  retail,  at  a  house  situate  at  52,  Abbey-hills- 
road,  in  t^  borough  of  Oldham,  beer,  to  be  consomed 
off  the  premises  in  pursuance  of  the  Act  11  G80.4i 
and  1  Will.  4,  c  64,  and  the  statutes  amending  the 
same.  The  licence  was  granted  to  the  applicant  on 
the  conditions^(l)  That  the  premises  should  be  dosed 
during  the  whole  of  Sunday ;  and  (2)  that  the  Ucenoe 
should  be  given  up  upon  the  applicant  leaving  or 
ceasing  to  carry  on  the  grocery  business  at  tfas 
premises  in  question.  This  last  condition  wsi 
suggested  by  the  justices  and  assented  to  by  ths 
applicant. 

The  applicant's  lease  expired  on  the  23rd  of  Jolji 
1899,  and  upon  its  expiration  he  became  a  tenant 
from  year  to  year  and  still  continued  to  carry  on  the 
grocery  business. 

The  licence  granted  to  him  was  renewed  from  year 
to  year  upon  the  same  conditions,  and  remainea  in 
force  untu  the  24th  of  December,  1900.  Oa  that  day 
Gee  applied  to  the  licensing  justices  of  Oldham  (tiie 
present  appellants)  for  a  transfer  of  the  liooice  to  him 
nom  Samuel  Turner,  who  was  about  to  give  up 
possession  of  the  premises  and  to  cease  to  carry  on  the 
business  of  a  grocer,  which  business  Gee  was  wiUtng 
to  continue  to  carry  on. 

The  appellants  refused  to  grant  the  transfer,  on  the 
eround  that  it  was  contrary  to  the  seoond  of  the  con- 
ditions upon  which  the  licence  was  granted. 

Against  this  decision  Gtee  appealed  to  the  conrtol 
quarter  sessions,  which  decided  that  the  justicei  luid 
no  power  lawfully  to  refuse  the  transfer  on  the  grcrand 
that  it  was  in  contravention  of  the  condition  refened 

to. 
From  this  decision  the  liceneing  justices  of  Oldham 

appealed. 

The  question  for  the  opinion  of  the  court  was 
whether  the  court  of  quarter  sesdons  was  right  in 
so  holding. 

B.  B.  D.  Adand,  for  the  appellants. 

F»  H.  Mdlor,  for  the  respondent. 

Lord  Alvkestohe,  L.C.J.— In  this  case  it  seems 
that  an  objection  was  taken  before  the  lioeosing 
justices  that  they  had  no  power  to  grant  the  transftf 
oecause  of  the  pre-existing  condition  i^on  which  tiui 
licence  had  been  granted.  The  justices  adopted^ 
contention  and  held  that  they  were  debarred  from 
dealing  with  the  matter.  In  my  opinion  th«y«v« 
wrong.  The  condition,  although  a  oirounstsnee 
that  could  be  taken  into  consideration  by  the  jostioeij 
did  not  prevent  them  from  entertaining  tiie  matter  of 
the  transfer.  If  I  am  right  in  this  view,  thflo  the 
quarter  sessions  have  set  the  matterright  by  hoian^ 
as  they  did  that  the  condition  was  not  a  bar  to  tM 
licensing   justices    hearing  the  case,  and  in  their 
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duoretion  granting  or  refusing  the  lioenoe,  bnt  was 
only  a  drcnmstanoe  whioh,  like  any  other  oiroam- 
itanoe,  they  ought  to  take  into  comideration. 

Dabuso  and  Ghannbll,  JJ.,  concurred. 

Appeal  dUmissed, 

Solicitor,  Cheater  &  Co.,  for  H.  Booth  &  SonB, 
Oldham ;  Thomas  Waite  &  Son,  for  E.  M.  Sisumith, 
Oldham. 


Oiv.  ) 

S  L.C.J.,  and  > 
lannell,  JJ.)    ; 


F«b.  24. 


K.  B.  Div. 
(Lord  Alverstone 
Dtrling  and  Ghannell 

St.   Stsphen's,   Chtxbohwabdenb   op    {Appellants) 

V.    QbSAT    NOBTHEBir    ASB    GiTY    BAILWAY     OO. 

{Bespondents)»  (a.) 

Metropolis  —  Bating  —  Deficiency  in  rates  —  Distress 
vforrani — Company  to  pay  all  consolidated  and  other 
rates  on  lands  and  buildings  during  construction  of 
railway — Buildings  partially  pulled  down  when  com^ 
pany  acquired  land — Jurisdiction  to  rate — Appeal — 
Oreat  Northern  and  City  Bailway  Act,  1892,  «.  69. 

The  respondents,  on  the  \st  of  January,  1900,  ctcquired 
under  thiir  private  Act,  land  upon  which  buildings 
formerly  knoum  asZO,  Finsbury^pavement,  Jiad  pre- 
viously existed,  but  did  not  take  clctual  physical  occupa^ 
tion  until  Octoher,  1900.  The  buildings  ?Md  been  pulled 
down  about  May,  1899,  at  which  time  the  respondents 
had  no  irdereet  therein. 

In  the  valuation  list  in  force  in  January,  1900,  being 
the  quiftquennial  list  made  in  1895,  these  premises  were 
assessed  <st  £292  rateable  value.  In  1899  a  supple^ 
mental  valuation  list  was  made  for  the  parish  by  which 
this  property  was  proposed  to  be  taken  out  of  rating,  as 
it  was  then  vacant  land.  The  list  ujas  duly  confirmed  on 
the  2Ath  of  November,  1899,  but  did  not  come  into 
operation  until  the  eth  of  April,  1900.  On  the  4ith  of 
.April,  190O,  a  provisional  list  continuing  the  property 
in  the  valuation  list  toas  made  and  duly  confirmed. 
A  poor  rate  was  duly  made  on  the  Sth  of  May,  1900, 
and  another  on  the  6th  of  November,  1900,  and  the 
re^ndente  were  rated  upon  the  rateable  value  ai  which 
the  premises  were  assessed  in  the  provisional  list —viz  , 
£292. 

Upon  the  respondents  being  summoned  to  show  cause 
why  they  had  not  paid,  and  refused  to  pay,  the  rates,  the 
respondents  objected  that  at  the  time  the  rates  were  made 
the  land  was  vacant  land  not  built  upon.  The  justices 
dismissed  the  summons. 

Held,  that  the  justices  were  right,  the  question  of  non- 
liability having  been  properly  raised  before  them,  the 
point  raised  involving  a  question  of  jurisdiction  to  rate, 
and  not  msrdy  a  matter  of  appeal, 

Apvesl  from  a  deoidon  of  two  justtcea  sitliog  at  the 
Guildhally  London,  on  a  caae  stated  from  which  it 
appeared  that  complaint  was  made  on  behalf  of  the 
appellanta  th»t  the  respondents  being  duly  rated  and 
assessed  in  poor  rate  amounting  to  £45  had  refused 
to  pay. 

Xhe  jostioes  dismissed  the  summons  and  declined  to 
grant  a  distress  warrant. 

The  following  jaots  appeared  from  the  case : 

The  respondents  were  incorporated  under  the  Great 
Northern  ftnd  Oity  Bailway  Act,  1892. 

Under  that  Act  and  the  Acts  incorporated  there- 
with the  company  were  authorized  to  acquire  lands 
for  the  purposes  of  the  works  thereby  authorized. 

By  section  69  of  the  Gkeat  Northern  and  Gity 
BaUway  Act,  1892,  it  was  enacted  as  follows :  "  The 

(a.)  Beported  hy  Ebskinb  Bum,  Esq.,  Barrister- 

at-Law. 


company  shall  in  respect  of  all  lands  and  buildings 
acquired  by  them  under  the  powers  of  this  Act  be 
liable  to  and  pay  all  the  consolidated  sewer  and  other 
rates  and  oontributions  leviable  in  respect  of  such 
lands  and  buildings  as  if  the  company  were  assessed 
in  respect  of  such  laud  and  buildings  in  the  Tiduation 
list  in  force  for  the  parish  or  place  within  which  such 
lauds  and  buildings  are  situate  at  the  time  the 
company  acquire  such  lands  and  buildings,  whether 
such  lands  and  buildings  be  occupied  or  vacant,  and 
shall  continue  liable  to  and  pay  all  such  consolidated 
sewer  and  other  rates  and  contributions  until  the 
undertaking  shall  be  completed,  and  assessed  or  liable 
to  be  assessed  to  the  before-mentioned  rates  and 
contributionf,  or  until  such  of  the  said  lands  and 
buildings  as  may  not  be  required  for  the  purposes  of 
the  undertakioff  shall  have  been  otherwise  duly 
assessed  or  liable  to  be  assessed  and  become  liable  to 
the  before-mentioned  rates  and  contributions." 

The  respondents  on  the  1st  of  January,  1900, 
acquired  certain  land  in  the  parish  of  St.  Stephen, 
upon  which  premises  consisting  of  a  shop,  offices,  and 
warehouse,  formerly  known  as  30,Finsbury-pavement, 
had  previously  existed,  but  did  not  take  actual  physical 
occupation  until  October,  1900.  The  shop,  offices, 
and  warehouse  were  pulled  down  about  May,  1899,  at 
which  time  the  railway  company  had  no  interest 
therein. 

At  the  time  the  respondents  acquired  the  land  in 
January,  1900,  no  business  of  any  kind  was  carried 
on  upon  it.    It  was  a  piece  of  vacant  land. 

In  the  valuation  lut  in  force  in  January,  1900, 
being  the  quinquennial  valuation  list  made  m  1895, 
the  premises  were  assessed  at  £292  rateable  value. 

In  1899  a  supplemental  valuation  list  was  made 
for  the  parish  pursuant  to  the  Valuation  (MetropoUs) 
Act,  1869,  by  which  this  property  was  proposed  to 
be  taken  out  of  rating,  as  it  was  then  vacant  land. 
The  list  was  duly  confirmed  pursuant  to  the  said  Act 
on  the  24th  of  November,  1899,  but  did  not  come 
into  operation  until  the  6th  of  April,  1900. 

Before  that  date— viz.,  on  the  4th  of  April,  1900, 
a  provisional  list  continuing  the  property  in  the 
valuation  list  was  made  for  the  parish,  which  was 
confirmed  by  the  Asiessment  Gommittee  of  the  Gity 
of  London  Union,  in  which  the  parish  is  situate,  on 
the  Slst  of  October,  1900.  In  this  provisional  Ust 
premises  therein  described  as  No.  30,  Finsbury* 
pavement  were  inserted  at  the  rateable  value  at 
which  the  premises  formerly  known  as  No.  30, 
Finsbury-pavement  were  aisesied  and  rated  before 
the  shop,  offices,  and  warehouse  were  demolished— 
viz..  £292. 

A  poor  rate  was  duly  made  and  published  on  the 
8th  of  May,  1900.  and  another  on  the  5th  of 
November,  1900.  The  rate-books  were  produced,  in 
which  tiie  respondents  were  rated  in  respect  of 
premises  described  as  "  shop,  offices,  and  warehouse/' 
upon  the  rateable  value  at  which  the  premises 
described  as  No.  30,  Finsbury-pavement  were 
assessed  in  the  said  piovisiooal  list — viz.,  £292. 

Payment  of  the  sums  claimed  imder  the  said  rates 
was  duly  demanded,  but  the  amount  was  not  paid. 

At  the  dates  of  tiie  said  rates  respectively,  the 
undertaking  of  the  respondents  had  not  been  com* 
pleted  and  assessed  or  become  liable  to  be  assessed  to 
consolidated  sewer  and  other  rates,  nor  had  such  of 
the  lands  and  buildings  acquired  by  the  respondents 
as  were  not  required  for  the  purposes  of  the  under-* 
taking  been  otikierwise  assessed  or  become  liable  to 
be  assessed  or  become  liable  to  the  said  rates  and 
contiibntions. 

On  behalf  of  the  respondents  it  was  contended 
before  the  justices : 

(a)  That  their  liabiHty  C^^  any)  in  respect  of  the 
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•aid  piopnty  mm  enf oroeAlile  only  br  aotioii  to 
reooTer  the  unoontt  oharged  hj  the  sua  mtei,  end 
wee  not  enloroeable  before  jostioes.  The  oeies  of 
The  Fourth  City  Mutual  Bwlding  Society  ▼.  The 
Churchufctrdeni  and  Oversfers  of  Eaet  Ham,  [1892]  1 
Q.  B«  661,  and  Farmer  v.  London  and  NortK-WeUem 
BaUway  Co.,  36  W.  B.  590,  20  Q.  B.  D.  788,  and 
Motion  69  of  the  Greet  Northern  and  City  BaQway 
Aot,  1892,  were  referred  to. 

{h)  TUftt  at  the  time  tiie  ratee  in  qoestion  were 
made  the  land  was  Taoant  land,  and  the  reepondentt 
were  not  liable  to  be  aflteeaed  in  reapeot  of  it. 

(c)  That  the  respondents  w«re  only  liable  to  be 
rated  (if  at  all)  in  zeepeot  of  the  land  as  if  they  were 
anesied  in  reapeot  of  it  in  the  Talnation  lift  in  foroe 
for  the  parith  at  the  time  they  aoqnired  the  land. 

On  behalf  of  the  appellantt  it  was  contended  befdre 
the  jutticoa  that  nnow  section  69  of  the  respondents' 
Act,  the  respondents  were  liable  to  pay  the  ratss 
whether  the  lands  and  buildings  were  oooiqpied  or 
not,  and  that,  as  the  respondents  had  not  appealed, 
the  jostices  were  bonnd  to  enloroe  the  pajrment. 

The  jostioes  overroled  the  oontentum  oi  the 
respondents  that  the  amoont  ooold  only  be  reoorered 
by  action,  bat  they  held  that  thejr  had  jorisdiotion  to 
go  behind  the  rate-b^ok  and  inmiire  into  the  ralidity 
of  the  rate,  and  thejr  dedlinea  to  issue  a  distress 
warrant  on  the  grooDd  that  at  the  time  when  the  rate 
was  made  there  wsre  no  such  premises  in  existenoe  as 
were  described  in  the  rate-book,  and  had  not  been 
when  the  respondents  acquired  their  i^tearast»  the 
property  being  then  only  Taoant  land. 

WaUer  Eyde,  lor  the  appellants. 

B.  CunningJutm  Olen,  lor  the  respondents. 

Lord  Alybbstokb,  L.O.J.— We  haTS  here  to 
oonstme  a  most  obscorely  worded  section,  bat  it 
seems  dear  that  it  was  enacted  in  respect  of  other 
rates  than  the  poor  rate,  which  is  dealt  wiih  by  the 
Lands  Olanses  Act,  1845,  whitdi  is  incorporated  into 
the  respondeDts'  prirate  Aot  The  intention  of  the 
Legislatare  was  to  make  the  railway  company  pay 
what  the  previoos  omierf  of  the  propertv  taken  by 
the  railway  company  for  the  pnrposes  of  their  nnder- 
taking  woald  haye  paid,  in  order  that  there  should  be 
no  dddcDoy  in  the  rates.  The  appellants  said  that 
becaose  in  the  Talnation  list  of  1895  this  property 
stood  at  £292,  the  company  must  be  ti^cen  to  be 
liable  for  that  snm,  as  they  had  taken  OTer  the  land. 
Bat  the  section  does  not  say  so,  and  their  argoment 
orerlooks  the  fact  that  before  tiie  company  acqoired 
the  land  the  boildings  had  ceased  to  exiit.  It  is  not 
oontended  that  the  former  owners  of  the  boildings 
would  have  been  liable  after  the  buUdings  had  beoi 
polled  down  and  the  land  had  become  Taoant,  and  to 
make  the  company  liable  some  words  to  that  effect 
most  be  put  in  the  section  which  are  not  there. 

It  was  argned  that  the  qoestion  of  the  respondents' 
liability  ought  not  to  haTO  been  raised  Ysj  way  of 
answer  to  an  application  for  a  distress  warranti  and 
that  it  was  only  ground  for  an  appeal  to  quarter 
sessions.  If  an  objection  raised  in  answer  to  an 
application  for  a  distress  warrant  means  that  the 
justices  haTO  no  juritdiotion  to  make  the  objector 
liable  in  respect  of  the  rate  in  question,  that  is  an 
objection  which  the  magistrate  might  entertain,  bat 
|f  it  rested  on  another  ground,  such  as  might  be  the 
subject^  of  an  appeal,  the  magistrate  could  not 
entertain  it.  In  my  judgment  tiae  objection  is  one 
that  goes  to  the  jurisdiction  to  rate  the  company  in 
respect  of  shops  and  offices  which  in  fact  did  not  exist 
when  the  rate  was  made. 

As  to  the  contention  of  the  Hspondents  that  if 
they  ooold  be  rated  or  assessed  they  could  only  be 


proceeded  ajgainst  lor  non-^Taent  by  action,  with- 
out expressing  any  final  qpmion,  it  seesu  to  me  tiist 
the  deoiibn  of  the  magistrate  on  Uus  point  wis  riglit 
in  Tiew  of  tiie  words  ai  the  seotion.    It  sesns  dnr 


that  the  section  has  not  made  the  respondents  liable 
on  the  hypothetical  theory  that  they  were  itiU 
oooopyinff  houses  and  shops  that  had  been  ]jaDed 
down  pnor  to  the  datethey  went  into oecapstmi of 
the  land. 

Dabubo,  J.^I  agree.  It  is  dear  that  the  people 
from  whom  the  company  bought  might  hafe  eicmd 
payment  of  this  rate.  If  thecomiMny  are  liafale,thn 
ttiere  must  be  something  in  theb  Aot  which  inakei 
them  liable  when  other  owners  of  the  pioper^  wovld 
not  haTO  been.  It  seems  to  me  dear  that  tiie  oonapoj 
are  not  liable  under  the  section,  because  th«y  netv 
acquired  the  buUdings  at  alL 

Ohabbkll,  J.,  ddiTored  judgment  to  tiie  nae 
effect. 

Solidtorr,  Boche  S  San;  LeBraeeeurS  OaJdejf. 


1 


Feb.  24. 


K.  B.  DiT.  - 
(Lord  Alferstone,  L.C.J.,  and 
Darling  and  Channell,  JJ.) 

HoABE  {AppeHanl)  v.  Tbuxak  .  Hahbitbt,  Brxrov, 
&  Co.  (Ldcitkd)  (BeepondenU).  (a.) 

Factory  —  Non-textile  —  BotHing  amd  aerating  J«r- 

Mechanical  power  ueed  in  aid  of  the  manufadtiring 

prooewFadory  and  Workehop  Act,  1878  (41  <t  42 

VicL  c  16),  s.  93. 

On  premieee  ueed  for  the  purpoee  of  aerating  and 
hotUing  heer  the  aerating  mrooeee  was  prodwxd  hjf 
mechanical  power,  hut  the  hMing  prooeee  was  w4  worked 
by  mechaniedl  power  ; 

HM^  that  such  premises  were  a  wm-textile  fadonf 
within  secUon  93  of  the  Factory  and  Workshop  Act,  1878. 

Iiaw  V.  Graham,  49  W.  B.  622,  [1901]  2  K.  B.  327, 
diftinguished. 

Caie  stoted  by  Mr.  Haden  Gorser,  a  metropolitsii. 
police  magistrate. 

The  respondents  were  charged  that  they  on  the  7fb 
of  Jone,  1901,  then  behig  the  occupierB  of  oerto 
premises,  the  same  bdng  a  non-taztile  factory  wrthu 
the  meanJDgof  the  Eactory  and  Workshop  Acts,  1878 
to  1895,  at  Wilkes-stieet,  Spitalfielde,  did  unlawfnUy 
employ  a  young  person  of  the  age  of  fifteen,  one 
Samud  Williams,  from  7  a.m.  to  9.30  p.m. 

The  following  facts  were  proTod  or  admitted:  Tne 
appellant  is  one  of  his  Majesty's  Inspeoton  of 
l^hotories  and  Workshops.  The  respondents  were  on 
the  7th  of  June,  1901,  tue  occupiers  of  certahiprenuiei 
situate  in  Wilkes-street,  induding  a  buildhig  used  m 
botUing  stores. 

On  tiie  7th  of  June,  1901,  Samud  Wi]]ism>>  i 
young  person  within  the  meaning  of  tiie  ^^f^ 
and  Workshop  Acts,  1878  to  1895,  was  empU^ 
in  the  bottling  stores  from  7  a.m.  to  9.30  p.iB* 
— f.e.,  beyond  the  period  of  employment  pj- 
mitted  by  section  13  of  the  Factory  and  woit' 
shop  Act,  1878,  or  section  36  of  the  FaotoEy  tfui 
Workshop  Act,  1895.  If  the  bottiing  itowi  ^* 
textile  factory  within  section  93  of  the  Aot  of  18^ 
then  the  respondents  on  the  7th  of  June,  i^^>^ 
fringed  the  proTisions  of  seetion  13  of  that  Aot.  Tse 
respondents  contended  that  the  bottiing  stortf  ^ 
not  a  non-textile  factory,  on  the  gioond  W 
mechanical  power  was  not  used  in  aid  of  snynM"^ 
■  ■  ■-■■  ■  ' 

(o.)  Beported  by  BBflxm  B 

at-Law. 
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fMstaring  pKOoeat  carried  on  thaze.  The  bottling 
■feora  were  need  by  the  respondents  lor  the  purpose 
of  aeratiDg  and  bottling  beer»  and  the  gas  engines 
situate  in  the  bottUng  stores  were  osed  by  them  in 
the  manner  hereinafter  mentioned.  The  beer  was 
so  aerated  and  bottled  for  the  pnrpose  of  adapting 
it  for  sale  as  bottled  beer.  It  was  brought  in 
barrels  into  the  bottling  stores.    It  was  tlien  forced 


oat  of  the  barrels  into  a  oodling  tsnk  by  means  of  an 
aar-pomp  driren  by  mechanioal  power — ^viz.,  a  gas 
engme.  Thenoe  it  was  foroed  by  an  air-pnmp  driven 
by  meohanioal  power  into  a  mixing  <^ohoder  situate 
in  a  room  adjoulng  and  oommnnioatiny  with  that  in 
which  Williams  was  employed.  The  mixing  OTlinder 
ocmttfineda  medhanical  m&er  driven  by  meohanioal 
power— viz.,  a  gas  engine.  Attached  to  and  oom- 
numioating  with  the  mixing  cylinder  were  high- 
pteasnre  (flinders  containiog  carbonic  acid  gas 
whicJi  were  brought  already  charged  with  such  gas 
into  the  botUing  stores.  By  the  action  of  the 
mixer  the  beer  and  carbonic  acid  gas  were  mixed 
and  the  beur  was  aerated.  It  was  William's  duty, 
which  he  was  performing  during  his  employment  on 
the  7ch  of  June,  1901,  to  place  an  empty  bottie  in  the 
bottling  machine  and  to  pull  down  by  hand  into  the 
neck  of  the  bottle  l^  means  of  a  lever  the  nozzle  of  a 
ts»  communicating  by  a  pipe  with  the  mixing 
cylinder.  The  beer  flowed  through  the  i>ipe  firom  the 
tap,  owing  to  the  pressure  of  the  gas  with  wliich  it 
had  been  aerated,  and  filled  the  bottle.  The  bottling 
maddne  was  not  worimd  by  mechanicil  power.  The 
bottles  before  being  filled  were  drained  and  soaked 
by  hand  and  afterwards  rinsed  out  by  a  brush  driven 
by  a  gas  engine  on  another  fioor  of  the  premises. 

The  magutrate  dumissed  the  information,  on  the 
ground  that  the  premisei  were  not  a  non-texHle 
laetary  within  seotkm  93  of  the  Factory  and  Work- 
shop Acl^  1878,  as  the  work  done  by  Williams  was 
mamial  work  only,  and  it  was  iomiaterial  how  the 
beer  was  conveyed  ti  the  bofctUng  machine. 

The  inspector  appealed. 

The  queetion  was  wliether  the  magistrate  ought  to 
have  ooarioted  the  re^ondents. 

R.  SuUon  and  G.  8.  Sohertson,  for  the  appellant.— 
The  magistrate  dismissed  the  information,  thinkiog 
erroneously  that  the  case  of  Law  v.  Oraham,  49  W.  B. 
622,  [1901]  2  K.  B.  327,  was  an  authority  for  his 
holding  that  the  respondents'  premises  were  a  textile 
laetoiy.  But  Law  v.  Qraham  is  distinguishable. 
Tbm  lad  here  was  engaged  in  filling  the  bottles  af  rer 
the  beer  had  been  changed  by  the  process  of  aeration 
into  a  difEerent  article  from  that  which  it  was 
oommeroially  when  it  was  brought  upon  the  premises, 
nds  beer  was  tiierefixre  manufactured  on  the  premises, 
and  there  being  manuel  labour  and  at  the  same  time 
mechanioa]  power  used  for  that  purpoee,  the  terms  of 
the  section  are  fulfilled. 

Traven  Hwrnphmy^  icft  the  respondents.— Here 
there  is  no  manufacturing  process  carried  on.  The 
beer  was  manufactured  before  it  came  on  the  premises 
at  alL  It  was  merely  bottled  otL  In  Law  v. 
Orahmm  it  was  held  that  the  mere  fact  that  the 
botdea  were  deaned  by  machinery  upon  the  premises 
did  not  make  those  premises  a  non-textile  factory 
witlim  the  wi^miW  of  that  term  in  section  93  of  the 
Vmo/txmj  and  WotUiod  Act,  1878.  Bven  if  the 
bottled  beer  could  be  said  to  have  been  manufactured 
en  the  premises,  mechanioal  power  was  not  used  in 
the  process,  for  the  machine  used  to  clean  the  bottles 
had  nothine  to  do  with  the  bottUng  process.  The 
aegisteate  nmnd  that  fact  in  favour  of  the  respondentsi 
for  he  lonnd  that  the  bottUng  machine  was  worked  by 
manual  labour. 

Lord  ALTiBBTOini,  L.OJ.— It  seems  to  me  that 


iriien  the  words  of  the  section  are  looked  at,  it  is 
dear  that  the  magistrate  in  this  case  arrived  at  a 
wrong  decision,  and  therefore  this  appeal  must  be 
allowed  and  thecase remitted  withan  intimation  that  he 
ought  to  have  convicted.  [His  lordthip  read  section  93 
of  the  Act  of  1878,  and  proceeded:]  Kow,  that 
section  shows  that  a  non-textile  factoiy  means  any 
premises  wherein  any  manual  labour  is  exercised 
by  way  of  trade  or  for  the  purpose  of  gain  or  for  or 
inddental  to  the  adapting  for  sale  of  any  artide,  and 
wherefai  or  within  the  prednots  of  which*  steam, 
water,  or  other  mechanical  power  was  used  in  aid  of 
the  manufsoturing  process  carried  on.  Kow,  what 
are  the  facts  here  ?  it  is  found  in  the  case  that  upon 
their  premises  and  in  the  curtilage,  within  the  words 
of  the  section  I  have  just  read,  oarbooio  add  gas  and 
beer  were  mixed  together  by  mechanical  means  and 
were  then  together  put  into  bottles  in  short,  that 
these  bottling  stores  were  uied  by  the  respondents 
for  the  purpose  of  aeratinff  beer  and  bottiing  beer,  and 
a  ges  engine  was  used  for  that  purpose.  The 
msgistrate  hdd,  on  the  authority  of  Law  v.  Orahamf 
that  this  was  not  a  manufacturing  process,  and  tiiat 
if  it  was,  the  mechanical  power  was  not  used  in  aid  of 
it;  he  seemed  to  thmk  that  inasmudi  as  the  work 
done  by  the  lad  employed  in  bottlmg  was  Dannal,  it 
WAS  immaterial  to  consider  how  the  b^er  was 
conveyed  to  the  bottling  maohme,  and  that  the  other 
processes  used  at  the  itores  did  not  briog  the  place 
within  the  Act.  In  Law  v.  Oraham  the  court  neld 
that  the  magistrate  was  right  in  hold  that  washing 
thebotties  was  not  ada^tinp  the  beer  lot  sale,  but 
that  is  dearly  no  authority  in  the  present  case.  In 
my  judgment,  th«re  being  manual  labour,  and  at  the 
same  time  mechanical  labour  used  for  the  purpose, 
the  requirements  of  the  section  are  fulftlled.  This 
appeal  therefore  succeeds. 

Dabuno  and  OHAinvxL,  JJ.,  concurred. 

Appeal  aUowed, 

Solidtor  for  the  i^peUant,    The  Sciicit&r  to  the 
Treasury* 

Solidton   for   the    respondent,    Claphamt    Fiichf 
A  Co. 


Davis  v.  Stoddabt.  (a) 

Qaming — Coupon  oompeUtion — Money  paid  in  reaped  cf 
a  wagering  contract  and  received  by  a  person  keeping  a 
betting-houH — Right  to  recover  money  »o  paid — Qaming 
Act,  1845  (SA9  Vict,  c  109),  «.  IH^BeUing  Act,  1853 
(16  d!  17  Viet,  c  119),  $.  5--Gaming  Act,  1892  (55  d: 
56  Vict,  c  9),  $.  1. 

Section  1  of  the  Chiming  Ad,  1892,  which  provides 
that  no  action  shall  be  brought  or  maintained  to  recover 
money  naid  in  respect  of  any  contract  or  agreement 
rendared  null  and  void  by  S  A  9  Vict.  e.  109,  does  not 
impliedly  repeal  sedion  5  of  t?ie  Betting  Ad,  1853,  which 
provides  that  any  money  received  by  any  person,  being  the 
owner  or  occupier  of  a  bdUng-house,  as  a  deposit  on  a 
bd  sJiall  be  deemed  to  have  been  received  to  or  for  the  use 
of  the  person  from  whom  the  same  was  received,  and  such 
money  may  be  recovered  in  any  court  of  competent  juris^ 
didion  ;  and  therefore  a  person  who  has  paid  money  in  a 
coupon  comfdition  in  resped  of  horse-races  may,  under 
section  bo/  the  Ad  of  1853,  maintain  an  adionfor  the 

recovery  of  such  money. 

• 

(a.)  Beported  by  B.  O.  Stillwbll,  Esq.,  Barrister- 

at-Law. 
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High  Gottbt. 


Dayis  9.  Stoddabt. 


High  Gouet. 


TiiiB  was  an  action  tried  before  Darling,  J.,  and 
a  ijPJBcial  jury* 

The  action,  which  was  faronffht  by  the  phuntiff 
Da^is  against  the  defendant,  Am  Jane  Stoddart,  the 
proprietor  of  a  newspaper  called  Sporting  Luck,  in  the 
Mayor^s  Ck>nrt  and  removed  to  the  High  Ck>nrt,  was 
to  recorer  the  sum  of  £127  lOf.  8d.,  sent  l^  the 
phuntiff'  to  the  defendant  at  Tarioos  dates  in  respect 
of  certain  coupon  contests  on  horse-races  and  other 
events,  as  money  received  by  the  defendant  for  the 
use  of  the  phuntiff. 

By  his  statement  of  daim  the  plaintiff  aUesed  that 
when  the  sums  sent  by  him  were  receivea  by  the 
defendant  she  was  the  occupier  of  an  office  at  10,  Bed 
lion-oourt.  Fleet-street,  in  the  City  of  London, 
which  premises  she  used  for  tke  purpose  of  money 
being  received  by  or  on  her  behalf  as  consideration 
for  ner  promise  to  pay  thereafter  money  on  a 
contingency  relating  to  a  horse-race  or  the  game  of 
footbaS. 

Each  number  of  the  newspaper  contained  a  notice 
of  a  coupon  contest  the  nature  of  which  was  that  the 
defendant  undertook  to  pay  a  certain  specified  sum  of 
money  to  any  person  who  should  correctly  guess  the 
result  of  certain  horse-races  or  football  matches  then 
shcirtly  about  to  be  run  or  played,  and  should  write 
the  guesses  upon  coupons  and  should  return  them  so 
fiUed  up  to  the  defendant's  office  with  a  certain  sum 
of  money.  Each  number  of  the  newspaper  contained 
a  sheet  of  coupons  in  which  any  person  taking  part 
in  the  contests  filled  in  his  guesses  of  the  results  of 
tiie  races  and  matches  which  were  the  subject  of  the 
competition.  Ko.  1  coupon  in  each  sheet  was  allowed 
to  be  used  free  of  charge,  but  the  sum  of  one  penny 
was  charged  for  each  of  the  extra  coupons. 

The  plaintiff  alleged  in  his  daim  that  he  took  part 
in  the  coupon  contests  on  various  dates,  and  altogether 
sent  to  the  defendant  by  cheques  which  were  received 
and  endorsed  by  the  defendant  or  her  agent,  and  paid 
into  her  banking  account,  the  sum  of  £127  10s.  Sd, 

The  plaintiff  contended  in  his  statement  of  daim 
that  the  money  so  received  by  the  defendant  must  be 
deemed  to  have  been  received  by  her  to  or  for  his  use, 
and  that  such  money  was  accordingly  recoverable 
under  section  5  of  the  Gaming  Act,  1892. 

The  defendant  by  her  statement  of  defence  denied 
the  various  allegations  in  the  statement  of  claim,  and 
f^temativdy  pleaded  that  the  plaintiff's  daim  was 
in  respect  of  a  contract  by  way  of  gaming  and  wager- 
ing, and  was  void  under  8  &  9  Yict  c.  109  and  the 
Gaming  Act,  1892. 

At  the  trial  of  the  action  the  learned  judge  put  the 
following  questions  to  the  jury : 

1.  Was  the  defendant,  Mtween  October,  1899,  and 
November,  1900,  an  occupier  of  the  premises  ? 

2.  Did  the  defendant,  between  October,  1899,  and 
November,  1900,  use  the  premises  for  the  purpose  of 
money  being  recdved  by  or  on  her  behalf  upon  the 
coupon  conmtions  set  out  in  Sporting  Luck  f 

3.  Did  the  defendant  receive  money  upon  the  terms 
set  out  in  the  statement  of  daim  ? 

The  jury  answered  each  of  the  above  queitions  in 
the  affirmative. 

Upon  those  findings  judgment  was  reserved  in 
order  that  it  might  be  argued  for  which  party  judg- 
ment was  to  be  entered. 

Avorv,  K,C.  ^E,  Nevill  with  him),  for  the  plaintiff, 
now  asked  for  judgment. 

M,  Shearman  and  G*  H.  Stutfield  for  the  defend- 
ant.— ^Section  6  of  the  Betting  Houses  Act,  1853, 
is  impliedly  rep^ed  by  the  Gaming  Act  of  1892. 
Section  5  of  the  Act  pf  1863  provides  that  ''Any 
money  or  valuable  thing  receivea  by  any  sndi  person 


as  aforesaid,"  whidi  either  means  anv  such  person 
referred  to  in  section  4,  or  else  those  leleired  to  in  the 
earlier  sections — '*  as  a  deposit  on  any  bet  or  ss  or  for 
the  consideration  for  any  such  assuanoe,  undertsUng, 
promiie,  or  agreement  as  aforesaid,  shall  be  deemed 
to  have  been  reoeived  to  or  for  the  use  of  the  penon 
from    whcon    the    same    was   recdved,    and  such 
money   or  valnable    thinp;   or    the  value  thereof 
may  oe   recovered  aooordmfl^y  with   f  dl  costs  of 
suit    in    any   court    of    competent    joriidictiaii." 
That  seotion  refers  badk  to  section  4,  which  says : 
'*Any  person  being  the  owner  or  occupier  of  sny 
house,  office,  room,  or  plaoe  <^>eDed  or  kept  or  osed 
for  the  purposes  aforesaid,"  thiat  is,  for  the  purpoee  d 
bettine,  «  or  dther  of  them,  or  any  person  acting  for, 
or  on  behalf  of,  any  sudi  owner  or  occupier,  or  ssy 
person  having  tiie  care  or  management,  or  ia  sny 
manner  assisting  in  conducting  the  business  thereof, 
who  shall  recdve  directly  or  indirectly  any  money  or 
vduaUe  thing  as  a  depont  on  any  bet,  on  oonditioa 
of  paying  any  sum  of  money  or  other  valuable  thing 
on  the  happeniog  of  any  event  or  contingency  d  or 
relating  to  a  horse-race  or  any  other  race,*'  shsll  be 
liable  to  a  penalty.    The  dedsion  in  Beg.  v.  Stoddart, 
49  W.  B.  173,  [1901]  1  Q.  B.  177,  is  to  the  effect  Ihst 
unless  this  transaction  is  protected  or  covered^  by  sn 
exemption  it  is  a  contract  by  way  of  gaming  or 
wagering.    Then,  by  the  Ganung  Act  of  1892,  which 
is  an  Act  to  amend  8  &  9  Yict  c  109,  it  is  enacted 
by  seotion  1  that  *'  any  promise,  express  or  implied, 
to  pay  any  person  any  sum  of  money  paid  by  him 
under  or  in  respect  of  any  oontraot  or  agreement 
rendered  null  and  void  by  the  Act  of  8  &  9  Yict  o. 
109,  or  to  pay  any  sum  of  money  by  way  of  com- 
misdon,  fee,  rewud,  or  otherwise  in  res^iNt  of  say 
such  contract,  or  of  any  services  in  relation  thereto 
or   in   connection   therewith,   shall    be    null   ud 
vdd,  and  no   action   shall   be   brou^t  or  main* 
tained  to  recover  any  sudi  sum  of  money."     Thii 
contract  is  rendered  null  and  void  by  8  &  9  Yict.  c  109. 
It  is  bettinff  pure  and  simple,  and  therefore  comes 
within  8  &  9  Yict.    Between  1845  and  1853  this  money 
could  not  have  been  recovered,  becauee  the  Act  A 
8  &  9  Yict  c  109  could  have  been  successfully  pleaded 
in  answer  to  an  action  of  this  nature.  The  Ad  of  1853 
created  an  exception,  and  said  that  in  a  certain  den 
of  gaming  and  wagering  contracts  an  action  shall  be 
permitted  to   be   brought   to  recover   the  money 
deposited.     Then   comes   the  Act  of    1892,  whi(A 
sweeps  in  all  contracts  rendered  null  and  vdd  by 
8  &  9  Yict    The  Act  of  1892  provided  no  exemption 
or  exception  reserving  the  rights  under  the  Aot  of 
1853,  and  consequently  tlie  wovisions  of  section  5  d 
that  Act   are  repealed.     The  Act   of    1892  is  sa 
extremdy  strinsent  Act,  and  was  passed  in  order  to 
get  rid  of  the  c&deion  in  Eecul  v.  Anderson,  32  W.  B. 
950,  13  Q.  B.  D.  779.    The  Act  of  1892  goes  a  good 
deal   further   tban  merdy    doins^   away   with  the 
dedsion  in  Bead  v.  Anderson.    [He  then  referred  to 
Tatam  v.  Beeve,  41  W.  B.  174,  [1893]  1  Q.  B.  44,  and 
Carney  v.  PlimTner,  45  W.  B.  385,  [1897]  1  a  B.  63i] 
As  a  further  point,  these  coupons  are  Mtting  trans- 
actions and  nothing  dse.  Every  sum  of  money  which  ii 
sent  by  the  competitors  in  respect  of  these  competitioni 
Ib  a  depodt  on  individual  wagers.    Badi  bet  or  guees  is 
separate,  and  each  single  penny  is  a  separate  deposit 
A  transaction  of  this  sort  is  ready-money  betting, 
and  it  comes  within  tiie  first  part  of  the  seotion  and 
not  within  the  second  part    Therefore,  when  there 
is  no  evidence  of  resorting,  no  evidence  of  theie 
transactions    having    taken    place    with   resorters, 
where,  on  the  contrary,  the  whole  of  the  business  is 
done  by  correspondence,  as  in  thia  case,  the  case  does 
not  come  witmn  the  Act    Beg.  v.  Broum,  43  W.  B« 
222,  [1895]  1  Q.  B.  119,  supports  this  oontention. 
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la  Mctions  4  and  5  the  distinotion  is  drawn 
between  a  deposit  on  a  bet  and  money  reoeiyed 
as  ocMuiderati^  for  this  promise,  undertaking  and 
annranoe  to  pay ;  therefore  when  the  second  part  of 
seotion  1  spMiks  of  money  reoeiYed  as  consideration 
for  a  promise  to  pay,  mere  ready-money  betting  is 
not  T^erred  to.  The  two  things  are  entirely  different, 
and  the  two  sections  draw  a  clear  distinotion  between 
ready-money  betting  and  receipt  of  money  as  con- 
sideration to  pay  thereafter.  The  Legislature  would 
not  have  referred  to  the  two  things  if  they  both 
meant  the  same.  Therefore  this  transaction  does  not 
come  within  the  Act  and  seotion  5  cannot  apply. 

JJ.  Avoryt  K,C. — ^The  answer  to  the  objection  taken 
on  behalf  of  the  defendant  is  to  be  found  in  the  words 
of  seotion  5  of  the  Act  of  1853,  whidi  says  that  money 
paid  as  in  this  case  shall  be  deemed  to  haye  been 
reoeived  to  or  for  the  use  of  the  person  from  whom  it 
was  received,  and  the  Act  of  1892  has  no  application  to 
this  case.  Neither  would  section  18  of  the  Act  of  1845 
have  had  any  application,  for  that  provides  that  no  suit 
shall  be  brought  to  recover  money  won  on  a  wager. 
The  Act  of  1892  only  carries  the  Act  of  1845  a  little 
further  by  providing  that  the  ordinary  oaae  of  the 
commission  agent  shall  be  on  the  same  footing  as  the 
case  of  a  principal  was  under  the  Act  of  1845,  and 
this  is  made  dcHir  by  the  decision  in  O^Stdlivan  v. 
Thanuu,  43  W.  B.  269,  [1895]  1  Q.  B.  698:  see 
judf^oent  of  Wright,  J.  That  case  is  precisely  this 
caaeL  Section  5  of  the  Act  of  1853  put  this  money 
ezaotly  in  the  position  of  a  revocable  dn>OBit.  The 
eontention  on  behalf  of  the  defendant  if  upheld,  would 
defeat  the  very  object  of  the  Act  of  1853,  which  was 
to  plaoe  money  paid  under  the  drcumstanoes  such  as 
exist  in  this  case  in  the  position  of  money  paid  on  a 
revocable  deposit.  There  is  no  implied  repMl  of  that 
Act  by  the  Act  of  1892.  Judgment  shoula  therefore 
be  entered  for  the  plaintiff. 

DABUNa,  J*.— In  this  case  the  flnding  of  the  jury 
amounted  to  a  verdict  for  the  plaintiff  lor  the  amount 
claimed  unless  Mr.  Shearman  and  Ifir.  Stutfteld  are  right 
in  one  or  other  of  the  points  of  law  which  they  have 
raised.  The  matter  arises  in  this  way.  The  contract 
to  pay  the  money  which  had  been  paid  would  not  have 
aziaen,  and  there  would  have  been  no  contract  to  ^y 
the  money  which  is  sued  for  in  this  case  unless  section 
5  of  16  &  17  Vict.  c.  1 19,  had  been  passed.  The  money 
having  been  paid  could  not  have  been  recovered. 
Bat  that  section  enacted  that  the  money  might  be 
recovered  back  upon  a  contract — I  will  not  say  on 
an  implied  contract,  but  on  a  statutory  contract — 
because  it  enacts  that  the  money  so  paid  ''as 
aforesaid  shall  be  deemed  to  have  been  received 
to  or  for  the  use  of  the  person  from  whom  the 
same  was  received,  and  such  money  or  valuable  thing, 
or  the  value  thereof,  may  be  recovered  aooordingly 
with  full  costs  of  suit  in  an^  court  of  competent 
joxisdiction."  Therefore  that  is  not  a  contract  which 
is  made  in  the  ordinary  sense  between  the  parties  to 
tiie  bet  at  alL  The  contract  made  between  the 
parties  to  tiie  bet  of  their  own  volition  is  a  void  con- 
tract and  could  not  be  sued  upon,  but  in  order  to 
make  it  more  unlikdy  that  people  would  make  that 
kind  of  contract  and  even,  by  vmat  they  assume  to  be 
the  bonds  of  honour,  abide  bjr  it,  the  Legislature  passed 
tins  section  which,  in  my  opinion,  created  what  1  have 
called  a  statutory  contract — ^not  an  actual  contract 
made  by  the  parties,  not  a  contract  implied  by  law, 
but  a  contract  arising  out  of  the  very  words  of 
the  statute—that  the  money  shall  be  deemed  to  have 
been  received  to  the  use  of  the  party  who  paid  it,  and 
may  be  recovered  by  him.  Now,  that  being  so,  the 
matter  would  have  been  perfeotiy  dear,  and  the 
plaintiff  would  have  obviously  been  entitled  to  judg- 


ment if  it  had  not  been  for  the  Act  of  1892*  That 
Act  says  this :  "  Any  promise,  express  or  implied,  to 
pay  any  person  any  sum  of  money  paid  by  him  under 
or  in  respect  of  any  contract  or  agreement  rendered 
null  or  void  by  the  8  &  9  Yiot.  o.  109,  or  to  pay  any 
sum  of  money  by  way  of  commission,  fee,  reward,  or 
otherwise  in  respect  of  any  such  contract,  or  of  any 
services  in  relation  thereto,  or  in  connection  there- 
with, shaU  be  null  and  void,  and  no  action  shall  be 
brought  or  maintained  to  recover  anv  such  sum  of 
money.''  I  do  not  myself  think  that  this  transaction 
is  a  promise,  express  or  implied,  which  is  rendered 
void  by  8  &  9  Vict  c  109;  and  if  it  is  not  so,  then 
that  section  which  says  that  no  action  shall  be  main- 
tained upon  it  does  not  apjdy  at  all.  For  the  reasons 
which  IM&.  Avory  has  given  I  do  not  think  that  this 
contract  comes  within  the  words  of  the  section. 

But  further  than  that,  I  think  I  am  bound  to 
look  at  the  course  of  legislation.  There  is  no 
doubt  about  it  that  the  Act  of  1892  was  passed 
primarily  to  repeal  the  effect  of  the  decision  in 
Bead  v.  Anderson.  It  was  not  passed  to  make 
betting  eauer,  or  to  make  it  more  certain  that 
people  who  made  bets  and  carried  on  a  bettins 
busmess  might  do  so  with  profit.  It  was  passed 
with  quite  other  reasons.  But  further  than  that, 
there  are  these  words  in  the  case  of  0*8uUivan  v. 
Thomaa  which  Mr«  Avorv  has  cited.  Wills,  J.,  says : 
« I  am  not  sorry 'to  be  able  to  come  to  the  conclusion 
at  which  we  have  arrived ;  an  opposite  construction 
would  make  the  Act  of  Parliament " — that  is  the  Act 
of  1892 — "wldch  certainly  was  not  passed  out  of 
sympathy  with  the  betting  fraternity,  weir  charter." 
And  so  here.  If  I  were  to  hold  that  the  effect  of 
the  Act  of  1892  had  been  to  repeal  section  5  of  the 
Act  of  1853,  it  would,  as  far  as  it  went,  be  to  say 
that  iAkb  Act  of  1892  legalized,  for  the  benefit  of 
people  carrying  on  a  betting  business,  the  retention 
m  their  hands  of  money  which  they  had  received  on 

SmUing  contracts,  and  thereby  would  put  a  profit  in 
eir  pockets,  when  it  is  notorious  that  the  whole 
feding  and  intention  of  the  Legislature  at  that  time 
was  to  do  the  precise  contrary.  I  think  therefore  that 
the  case  of  &8ttU%van  v.  Thomaa,  particularlv  the 
judgment  of  my  brother  Wright  is  in  point,  and  thit 
I  should  be  bound  to  hold  as  I  do  m  this  matter, 
having  regard  to  the  decision  in  that  case. 

In  my  opinion,  therefore,  section  1  of  the  Act  of 
1892  has  not  repealed  section  5  of  the  Act  of  1853, 
and,  ^erefore,  as  far  as  that  goes,  my  judgment 
ought  to  be  for  the  plaintiff. 

Now  there  is  the  other  point  which  is  raised  by  Mr. 
Stutfield.  That  point  is  that  all  this,  is  reslly  a 
system  of  ready-money  betting,  that  there  must  be 
some  resorting,  and  that  there  was  no  resorting  here» 
because  all  this  took  place  by  means  of  corre- 
spondence. If  that  were  a  good  point,  then  Mrs. 
Stoddart  was  wrongly  convicted  in  the  esse  of  Beg» 
V.  Stoddart,  and  the  decisions  in  several  of  these 
cases  which  have  been  decided  by  the  Court  for 
Grown  Oases  Beserved  and  by  the  Divisional  Court 
are  wrong.  It  may  be  that  they  are.  This  point 
might  have  been  taJLen  in  those  cases,  but  it  never 
has  been  taken.  In  my  judgment,  even  if  it  had  been 
taken,  it  would  not  have  been  a  good  point.  It  seems 
to  me  that  upon  the  words  of  section  lt>f  the  Act  of 
1853  there  is  ample  reason  for  saying  that  the 
decisions  in  Hawke  v.  Stoddart,  ante,  p.  93,  and  Beg*  v. 
Stoddart  are  right.  I  am  inclined  to  think  that,  even 
if  counsel  had  been  allowed  to  take  this  point  when 
Hawke  v.  Stoddart  was  arg^ued,  it  would  not  have 
availed  them,  and  the  decision  would  have  been  pre<« 
dsely  the  same.  However  that  may  be,  I  am  bound, 
of  course,  by  those  decided  cases*,  and  on  that  ground 
I  give  jud^^ent  against  the  defendant  in  this  case. 
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Solioiton  for  the  plaintiff,  MdlMn  A  Co. 

SoUdtor  for  the  defendtnt,  W.  B.  GUmmi. 


iv.  1 


March  4. 


Prob.  Diy.  &  Adm.  Div. 

Probate. 
(Jenne,  P.,  and  Baroei, 

Hill  v.  Bill,  (a.) 

Juiiices ^Summary  Jurisdiction  {Married  Women)  Act, 
1895  (58  &  59  Vict.  c.  39}— Liability  of  husband  to 
maintain  sttep^chUdren. 

The  court  of  summary  Jurisdiction  has  power  when 
making  an  order  for  Tnaintenance  under  the  Summary 
Jurisdiction  Act,  1895,  to  take  into  consideration  the  fact 
that  the  applicant  has  children  dependent  upon  her  by  a 
former  marriage,  since  the  husband  is  liable  under  the 
Poor  Law  Acts  to  Tnaintain  them* 

This  was  an  appeal  from  an  order  of  the  joatlces  of 
Southampton,  nuMle  on  the  19th  of  A|uil,  1901,  and 
oonfirmed  on  the  Slet  of  January,  1902,  direoting 
Frederidk  Penton  Hill,  the  appellant^  to  pay  his  wife, 
Matilda  Alice  Hill,  the  earn  of  30s.  a  week,  17s.  being 
for  the  maintenanoe  of  the  wife,  and  13s.  for  the 
maintenance  of  her  children  by  a  former  husband. 
The  order  was  made  under  the  Summary  Jurisdic- 
tion (Married  Women)  Act,  1895.  The  grounds  of 
the  appeal  were  (I)  that  the  husband  ought  not  to 
hayebeen  ordered  to  maintain  his  step-chudren,  and 
^2)  that  the  order  for  30s.  a  week  was  ezcessiYe, 
inaimudh  as  30s.  a  week  was  over  one-third  of  his 
weekly  earnings. 

Fritehard,  for  the  appellant.— The  order  for  main- 
tenance is  an  order  made  to  secure  the  support  of  the 
wife  and  not  for  the  ohildroi.  A  husband  is  not 
liable  for  the  support  of  his  children,  therefore  a 
fortiori  he  is  not  liable  for  his  Btqp-children.  His 
liability  at  common  law  is  to  be  differentiated  from 
his  lialnUty  under  the  Poor  Law  Acts,  for  under 
the  Poor  Law  he  becomes  liable  to  maintain  them 
when,  but  not  till,  they  become  chargeable  to  the 
parish.  If,  therefore,  an  order  to  maintain  makes 
prorision  for  the  children  plus  the  wife,  and,  not- 
withstanding payment  by  ine  husband  to  the  wife, 
the  children  shoidd  then  become  liable  to  the  parish, 
the  husband  would  be  in  dmger  of  bdng  ordered  to 
pay  twice  orer  for  his  children.  [Babiibs,  J.—Hls 
defence  would  then  be  that  he  had  paid  for  their 
support,  and  that  the  order  requiring  him  to  pay  so 
much  to  the  wife  should  be  reduced.]  It  is  un- 
reasonable to  ^ace  him  in  that  position  at  all: 
Mortimers  ▼•  Wright,  6  M.  &  W.  482;  Tubb  ▼. 
Harrison,  4  T.  B.  118 ;  Cooper  ▼.  Martyn,  4  Bast  76 ; 
4  &  5  WilL  4,  c.  76,  s.  56,  and  43  Eliz.  c.  2,  s.  6,  were 
cited.  The  amount  awarded  was  ezcessiTe.  The 
cases  of  Cobb  t.  Cobb,  [1900]  P.  291,  W.  B.  Dig.  106 ; 
and  Nott  t.  NoU,  [1901]  P.  241,  49  W.  B.  Dig.  52, 
show  that  the  principles  which  govern  this  court,  and 
wliich  oueht  to  govern  the  justices  in  making  an 
order,  haa  not  been  conformed  to. 

Barnard,  for  the  respondent. — ^The  justices  were 
in  including  the  step-children  in  th»  husband's 
liability  to  maintain  them.  So  long  as  their  mother 
lives  the  husband  of  that  mother  is  uable  to  maintain 

(«.)  Beported  by  OwYinn  Hall,  Esq.,  Barrister- 

at-Law« 


them.    She  has  an  implied  authority  to  plsdn  ha 
husband's  creditto  8ap]^neo68sariesfcriiiwol3dnD. 
There   is   authority  to  show  that  the  hoibiDd  k 
impliedly  liable  at  common  law  as  well  ai  under  the 
Poor  Law  Acts :  Baxdey  v.  Forder,  L.  B.  3  U.  B. 
559,  16  W.  B.  G.  L.  Dig.  54.    [He  cited  also  4  ft  5 
Will.  4,  c.  76,  s.  56;  31  ft  32  Yiot.  c  122,  a.  S7;  58ft 
59  Vict  c.  59,  s.  5,  sub-seotion  (c).]    As  to  the  on- 
tention  tliat  tiie  amount  allotted  is  ezoeisive  sod  tint 
the  allotment  has  not  been  made  in  acoordaQoe  vith 
the  principles  gjovermog  this  court,  there  is  no  oan 
to  show  that  this  court  must  never  allot  more  tiun 
one-third  of  the  joint  income.     The  court  had  in 
certain  cases  granted  more. 


Jbxtrii,  p.,  in  delivering  judgment,  said  that  he  did 
not  think  it  now  necessary  to  decide  what  was  the 
exact  liability  of  a  hneband  i^  common  law  for  tiie 
children  of  his  wife  by  a  former  marria^,  as  it  ma 
clear  that  liability  for  them  did  attach  to  him  l»7 
virtue  of  the  Poor  Law  Acts.     The  Matrimnmal 
Oauses  Act,  1886,  clearly  rendered  a  husbaod  fiiMe 
not  only  for  his  wife  but  for  his  wife's  family  and  the 
Summary  Jurisdiction  (BCarried  Women)  Aot,  1896, 
extending  the  section  m  the  former  Act,  whieh  it 
repealed,  did  so  without  making  anv  exosptiooi,  and 
in  section  4  of  the  later  Act  the  words  usea  ace  "any 
married  woman  whose   husband    shall  have  hem 
guilty  of  persistent  cruelty  to  her,  or  wilful  neg^ 
to    ^victo    reasonable    maintenance    for   bar  or 
her  infant  children  whom   he  is  legaUy  liaUe  to 
maintain."  shall    •    •    ."     The  words  '*  whom  he 
is   legally   liable    to   maintain,"     in  his   onmoe, 
brought  in  the  step-children,  emd  therefore  he  vai 
inclined  to  say  that  the  husband  was  bound  to  pro- 
vide for  them.    But  it  was  not  necessary  to  go  as  &r 
as  that,  for  section  5,  sub-section  (e),  gave  power  to 
the  court  of  summary  jurisdiction  to  make  an  order 
containing  a  provision  that  the  huaband  "  efaoold  pay 
to  the  appluMnt  pencmally,"  and  therefore  it  wai 
surely  to  oia  inferred  that  the  justioee  were  jmtiiiedia 
takinginto  account  that  tiie  payment  was  for  hermlf 
and   her  children.     The    omy  question,   theielorei 
left  was  whether  the  amount  that  had  been  ordend 
was  a  proper  ona    With  regard  to  that,  he  thoo^ 
that  the  principles  on  which  this  court  acted  were  a 
very  proper  guide  for  the  justices  to  follow,  hot  ihii 
cout  was  not  bound  to  give  any  partaoolar  amomt, 
but  it  took  into  consideration  all  the  drcnmstenom  d 
each  particular  case.    In  the  preaent  case  this  oooit 
did    not    think  that   the    amount    awarded   vu 
excessive. 

Babites,  J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  BramaR,  Whik,  BiaiAa%% 
<§  Roberts,  for  Page  Jb  OuUiford,  SontiiamptoiL 

Solicitor  for  the  respondent,  W.  W.  Stockau 


Y6L  L. 
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Holland  v,  Bbnnbtt. 


CoUBT  OF  APPiSAL. 


Otourt  of  AppeaU 


From  K.  B.  Div.         ") 

(7aaieliaii  Williams  and  > 

Mathew,  L.  JJ.)        J 


April  14. 


Holland  v.  Bbnnbtt.  (a.) 

Pradice — Writ — Servue  out  of  jurisdiction — "  Breach 
of  contract  vntkin  jurisdiction" — Action  for  torongful 
dismissal — Letter  posted  abroad  to  plaintiff  in  England 
---Ord.  11.  r.  1  (e). 

The  plaintiff  was  employed  by  the  defendant,  who  was  a 
foreigner  residing  abroad,  as  the  London  correspondent 
of  a  newspaper,  of  which  the  defendant  was  the  pro^ 
prietor*  The  defendant  wrote  and  posted  abroad  a  letter 
addressed  to  and  received  by  the  plaintiff  in  England 
giving  him  two  weeks*  notice  to  terminate  the  employment. 
In  an  action  for  breach  of  contract  and  wrongful  diS' 
missal. 

Held,  that  the  alleged  breach  occurred  abroad  and  not 
within  the  jurisdiction  t  and  that  tJierefore  leave  could  not 
he  given  under  ord.  11,  r,  1  (e),  to  serve  notice  of  the 
vfrit  on  the  defendant  out  of  the  jurisdiction. 

Cherry  v.  Thompson,  20  IF.  B.  1029,  Z.  R.  7  Q.  B. 
d73»  and  Hamilton  v.  Barr,  18  L.  R.  Ir,  297,  3d  W.  B. 
Dig,  16Z,  followed. 

Appeal  from  an  order  of  Bucknill,  J.,  at  chambers. 

The  plaintiff  was,  in  February,  1901,  appointed  by 
the- defendant  London  oorrespondent  at  a  weekly 
salary  of  the  European  edition  of  the  New  York 
Herald,  of  whioh  the  defendant  was  the  proprietor. 

The  defendant  was  a  foreigner  having  a  place  of 
Tendance  in  Franoe,  bnt  none  in  England. 

On  the  26th  of  October,  1901,  the  defendant  wrote 
and  posted  a  letter  at  Naples  addressed  to  and 
receiTed  by  the  plaintiff  in  £ogland|  giving  him 
notice  that  he  terminated  his  employment  at  the 
expiration  of  two  weeks  from  that  date. 

The  plaintiff  thereupon  commenced  an  action 
against  the  defendant  for  breach  of  contract  and 
wrongfol  dismiBSftl,  and  as  he  was  unable  to  serve  the 
writ  in  England  he  obtained  leave  to  issue  a 
ooocnirent  writ  and  to  serve  notice  thereof  on  the 
defendant  out  of  the  jurisdiction.  Notice  of  the  writ 
was  accordingly  served  on  the  defendant  at  Nice. 

The  defendant  entered  a  conditional  appearance, 
and  applied  at  chambers  for  an  order  to  set  aside 
the' notice  of  the  writ  of  summons  and  the  service 
thereof  on  him.  The  master  made  an  order  setting  aside 
the  notice  and  the  service  on  the  ground  that  there 
was  no  breach  within  the  jurisdiction  of  the  contract 
sued  on. 

Bucknill,  J.,  affirmed  this  order,  and  gave  leave  to 
appeaL 

The  plaintiff  appealed. 

By  ord.  11,  r.  1 :  "  Service  out  of  the  jurisdiction  of 
a  writ  of  summons  or  notice  of  a  writ  of  summons 
may  be  allowed  by  the  court  or  a  judge  whenever 
•  •  .  {e)  the  acUon  is  founded  on  any  breach  or 
alleged  breach  within  the  jurisdiction  of  any  contract 
wherever  made,  which,  accordioe  to  the  terms  thereof, 
ought  to  be  performed  within  ue  jurisdiction,  unless 
the  defendant  is  domiciled  or  ordinarily  resident  in 
Scotlcuid  or  Ireland.*' 

Tindal  Atkinson,  K.C,  and  P.  Bose^Innes,  for  the 
plaintiff. — ^The  contract  was  clearly  one  to  be  performed 
within  the  jurisdiction.  The  only  question,  therefore, 
ia  whether  the  alleged'  breach  occurred  within  the 
javiediction.    The  breach  did  not  occur  when  the 

(a.)  Beported  by  W.  F.  Basst,  Esq.,  Barrister- 
Law. 


letter  was  pocrted  at  Naples.  It  occurred  when  the 
letter  was  received  by  the  plaintiff  in  England.  Cherry 
V.  Thompson,  20  W.  R.  1029,  L.  E.  7  Q.  B.  573.  is 
relied  upon  by  the  other  side,  but  that  was  a  decision 
upon  section  18  of  the  Common  Law  Procedure  Act, 
1852,  containing  very  different  words  from  those  in 
ord.  1 1,  r.  1  (a).  It  was  an  action  for  breach  of  promise 
of  marriage,  the  marriage  to  take  place  in  Germany, 
and  a  letter  was  written  and  post^  by  the  defend- 
ant in  Germany  and  received  by  the  plaintiff  in 
England  in  which  the  defendant  declined  to  carry  out 
the  engagement.  It  was  held  that  the  breadi  of  the 
contract  to  marry  occurred  in  Germany.  That 
decision  cannot  apply  to  ord.  11,  r.  1  {e)t  nor  can 
it  apply  to  an  action  for  wrongful  dismissal.  It  is 
said  that  the  Postmaster-CJeneral  is  the  ag^nt  of  hoih. 
parties,  and  that  therefore  the  breach  was  complete 
when  the  letter  was  posted  at  Naples.  No  case,  how- 
ever, has  said  that  a  foreign  postmaster-general  ii  to 
be  considered  as  the  agent  of  both  parties.  It  might 
be  that  a  letter  of  dismissal  posted  at  some  distant 
place  abroad  would  take  weeks  to  arrive -in  this 
country,  and  in  such  a  case  the  plaintiff  might  be 
performing  his  duties  between  the  times  of  the  posting 
and  receipt  of  the  letter,  and  yet  according  to  the 
defendant's  contention  the  plaintiff  would  have  been 
dismissed  when  the  letter  was  posted,  and  would  be 
entitled  to  no  salary  for  the  intermediate  time.  Such 
a  contention  ought  not  to  be  adopted.  The  breach, 
therefore,  was  not  complete  until  the  notice  of  ^- 
miisal  was  communicated  to  the  plaintiff  in  England, 
and  therefore  the  breach  occurred  within  the  juris- 
diction. 

Norman  Craig  {J,  E,  Bankes,  K»0,,  wirh  him), 
for  the  defeadant.  —  It  may  be  conceded,  for 
the  purposes  of  the  argument,  that  the  con- 
tract was  one  to  ba  performed  within  the  jurisdic- 
tion. Bnt  the  alleged  lireach  did  not  take 
place  within  the  jurisdiction.  The  breach  was  com- 
plete when  the  letter  was  posted  at  Naples.  The  act 
constituting  the  breach  occurred  tiiere,  the  letter  it- 
self being  only  evidence  of  the  breach.  The  courts  in 
Ireland  had  followed  the  decision  in  Cherry  v.  Thomp- 
son, and  had  applied  it  to  an  action  for  wronsful 
dismissal :  Mathews  v.  Alexander,  Ir.  £.  7  0.  L.  575  ; 
Hamilton  v.  Barr,  18  L.  E.  Ir.  297,  35  W.  R.  Dig.  163. 
The  latter  of  those  decisions  was  upon  a  rule  contain- 
ing similar  words  to  those  in  ord.  11,  r.  1  (e). 

P.  Rose-Innes  replied. 

Vaughan  Williams,  L.J.— Without  in  any  way 
saying  that  the  decision  in  Cherry  v.  Thompson,  or 
the  decisions  of  the  Irish  courts  in  Mathews  v. 
Aleooander  and  Hamilton  v.  Barr,  are  wrong,  it  is 
impossible  for  us  now  to  arrive  at  any  conclusion 
different  from  that  arrived  at  in  those  cased.  It  is 
a  matter  of  great  importance,  with  regard  to  the 
practice  in  cases  of  this  xind  that  the  decisions  should 
be  uniform,  and  nothing  has  been  suggested  in  argu- 
ment to  convince  us  that  we  ought  to  hold  that  those 
decisions  are  wrong.  There  was,  therefore,  upon  the 
above  cases,  a  complete  breach  of  the  contract  when 
the  letter  was  posted  at  Naples,  and  the  order  of  the 
learned  judge  was  right. 

Mathew,  L.J.,  concurred. 

Appeal  dismissed. 

Solidtors  for  the  plaintiff,  Spencer  Cridland  ih  Co, 

Solicitors  for  the  defendant,  Lewis  &  Letois, 
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CouBT  OF  Afpxai..   In  KB  Gbeat  Nobthbbn  awd  City  By.  Co.— Wkight  v.  Gltn.  Court  op  APFiiL. 


} 


March  25. 


From  K.  B.  Div. 

(Collins,  M.B.,  and  Bomer  and 

Mathew,  L.JJ.) 

In  re  Gbbat  Nobthbbn  and  City  Bailway 

Co,  (a.) 

Practice — Appeal  from  chamheri-^  Court  of  Appeal — 
Matters  of  practice  and  procedure- Order  for  question 
of  compensation  to  he  tried  in  the  High  Court — 
BegukUion  of  Railways  Ad,  1868  (31  &  32  Vict.  c. 
119),  a.  ^\— Judicature  Act,  1894  (57  iSb  58  Vici,  c. 
16),  B.  1,  eub'Section  4. 

Where  a  judge  at  chambers  has  made  an  order ,  under 
section  41  of  the  Regulation  of  Railways  Act,  1868,  for 
the  trial  of  a  question  of  compensation  in  the  High  Court, 
the  appeal  from  such  order  lies  to  the  Divisional  Court, 
and  not  direct  to  the  Court  of  Appeal. 

Appeal  from  an  order  of  BuoknQl,  J.,  at 
chambers. 

A  qoestion  haying  arisen  between  the  Great 
Northern  and  City  Bailway  Co.  and  Biohard  Long  as 
to  the  amount  of  oompensation,  if  any,  payable  by 
the  railway  company  in  respect  of  lands  of  Bichard 
Long,  which  he  as  claimant  alleged  to  have  been 
injnrionsly  affected  by  the  exercise  of  the  company's 
statutory  powers,  the  company  made  an  application 
nnder  section  41  of  the  Begalation  of  Bailways  Act, 
1868,  for  an  order  that  the  question  should  be  tried 
in  the  High  Court  before  a  judge  of  the  King's 
Bench  Diviaion  and  a  special  jury. 

Bucknill.  J.,  granted  the  application,  but  gave  the 
claimant  leave  to  appeal. 

The  daimaat  appealed  aooordingly  to  the  Court  of 
AppeaL 

Danckwerts,  K,C.  {Charge  Cave  with  him),  for  the 
rail?ray  company,  took  the  preliminary  objection  that 
no  appeal  lay  to  this  court. — ^The  subject-matter  of 
this  appeal  is  not  a  question  of  practice  or  procedure 
withm  the  meaning  of  section  1,  sub-section  4,  of  the 
Judicature  Act,  1894.  It  is  settled  that  the  meaning 
of  that  sub-section  is  that  an  appeal  lies  from  the 
judge  at  chambers  direct  to  this  court  only  on  a 
question  of  practice  or  prtioedure  in  connection  with  a 
cause  or  matter  in  the  High  Court.  The  question 
between  the  claimant  and  the  railway  c'>mpany  would 
in  the  ordinary  ciurse  be  heard  and  determine- d  by 
the  Under-Sheriff  of  Middlesex  and  a  jury  under  the 
provisions  of  tbe  Lands  Clauses  ConBolidation  Act. 
The  order  of  Bucknill,  J.,  directing  the  question  to 
be  tried  in  the  Hi^h  Court  was  not  in  itself  a  matter 
in  the  High  Court.  In  Waiwn  v.  Pttts,  47  W.  B.  68, 
[1899]  1  Q.  B.  54,  the  order  sought  to  be  appealed 
from  was  ihe  refusal  of  a  judge  at  chambers  to  grant 
a  prohibition  to  restrain  a  county  court  from  exceed- 
ing its  jurisdiction.  It  was  held  that  the  appeal  did 
not  lie  to  this  court»  because  the  question  whether  the 
judge  should  or  should  not  grant  the  prohibition  was 
not.  a  question  of  practice  or  procedure  in  connection 
with  a  cause  or  matter  in  the  High  Court,  The  same 
principle  was  followed  in  the  case  of  Stevenson  v. 
Londmi  Joird  Stock  Bank,  referred  to  in  109  Law 
Times,  p.  76.  There  it  was  held  that  a  refusal  to 
gr«nt  a  certiorari  to  remove  a  cause  from  the  Mayor's 
Court  into  the  Hi^h  Court  was  not  a  matter  of  prsctioe 
or  procedure  within  the  meaning  of  the  section.  The 
appeal  in  this  case,  therefore,  lies  not  to  this  court, 
but  to  the  Divisional  Court. 

(7.  (7.  Scott,  for  the  daimaat. — ^The  appellant  has 
adopted  the  course  followed  in  the  case  of  Donisthorpe 
V.  Manchester,  Sheffield,  and  Lincolnshire  Railway  Co., 

(a,)  Beported  by  F.  G.  BiroKBB,  Esq.,  Barrister- 

at-Law. 


45  W.  B;  386,  [1897]  1  Q.  B.  671,  thoogh  m  that  caae 
the  objection  of  want  of  jurisdiction  was  not  tskfla. 
Bucknill,  J.,  having  ordered  that  the  questioa  nf 
compensation  should  be  tried  in  the  High  Court,  the 
question  is  now  transferred  from  the  Under-SheriiFg 
Court  into  the  High  Court,  and  it  ifl,  theiefore,  now 
a  matter  in  the  High  Court.  In  each  of  the  two 
cases  cited  on  the  other  side  the  applicitioii  wm 
refused,  and  so  the  matter  never  got  into  tiie  High 
Court  at  all. 

CoLLiHS,  M.B. — In  my  opinion  this  objection  ii 
fatal.  In  Waison  v.  Petts  the  question  wm  whether 
an  appeal  lay  to  this  court  from  the  refunl  of  the 
judge  at  chambers  to  grant  a  prohibition  to  a  oonntj 
court.  This  court  held  that  appeal  did  not  lie,  on  the 
gp^ound  that  the  application  to  the  judge  at  ohamben 
was  not  a  matter  of  practice  or  procedure  in  the  ffi|^ 
Court.  Here,  when  the  application  was  made  to  ^ 
judge  at  chambers,  there  was  no  proceeding  in  the 
Ui^  Court.  It  is  said  that  the  prooeeding  hie  oome 
into  the  High  Court,  because  the  result  of  the  appfi- 
cation  was  that  the  question  of  compensation  wy 
transferred  to  the  High  Court.  But  tmtt  is  applying 
a  wrong  standard ;  the  answer  to  the  question  whe^ 
a  prooeeding  is  a  proceeding  in  the  High  Gomt 
cannot  depend  on  the  result  of  the  proceecuog,  end 
if  we  heard  this  appeal  we  should  have  to  ssf 
whether  the  order  for  transfer  was  rightiy  made.  In 
my  opinion  this  class  of  case  is  excluded  from  on 
jurisdiction  by  the  decision  in  Watson  v.  Petti.  TIm 
appeal  therefore  lies  to  the  Divisional  Court,  and  not 
to  this  court. 

BoMEB  and  Matbbw,  L.JJ.,  conourred. 

Preliminary  objection  allowed. 

Solicitors  for  the  company,  Le  Brcuseur  A  OakUg. 

Solicitors  for  the  claimant,    Oeo.  Brown.  Son,  i 
Vardy. 


From  K.  B.  Div.  \ 

(OoUins,   M.B.,  and  Bomer  and  >  March  10. 

Mathew,  L.JJ.)  J 

"VfBiGHT  V.  Gltn.  (a.) 

Principal  and  agent — Authority  of  ag^nt — Ostennkk 
authority — Holding  out — Authority  to  pledge  credit- 
Master  and  coalman — Authority  of  coachman  to 
order  forage. 

The  defendant  employed  a  cocuihman  under  an  arrangt 
ment  whereby  tfie  coachman  was  to  be  paid  a  weddff  n»t 
including  the  cost  of  foraging  the  clefendanfs  hena. 
The  coachman  ordered  forage  for  the  defendant^  hcnm 
from  the  plaintiff  without  mentioning  the  arrangemBsit 
and  the  plaintiff  supplied  forage  accordingly  for  several 
months,  giving  credit  to  the  defendant.  The  defendad 
duly  paid  the  agreed  weekly  sums  to  his  coachman,  ofd 
did  not  know  from  whom  he  ordered  forage. 

Held,  tliat  the  mere  rekUion  of  master  and  coackw» 
did  not  of  itself  involve  as  a  matter  of  law  ostentihk 
authority  on  the  part  of  t?ie  coachman  to  pledge  tk 
master's  credit  for  forage  supplied  for  the  master^  s  honeSt 
and  that  there  was  no  evidence  of  a  holding  out  by  tk 
defendant  of  his  coachman  <u  having  such  amthority. 

Appeal  from  the  judgment  of  Grantham,  J.,  at  the 
trial  of  an  action  without  a  jury. 

The  action  was  brought  by  the  peraonal  rms- 
sentative  of  J.  F.  Trigs,  deceased,  who  cairiea  on 
business  as  a  com  merdkant,  to  recover  £95  2b.  6d., 

(a.)  Beported  by  F.  G.  BiJOKBB,  Esq.,  Bairistef^ 

at-Law. 
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tbe   prioe  of  longe    supplied   by   Tri^    to    the 
defendant  between  April  and  Ootol>er»  1898. 

The  evidenoe  was  to  the  following  effect : 

The  defendant  had  entered  into  an  arrangement 
with  Ids  ooaohman  or  groom,  a  man  named  Dimont, 
by  which  the  latter  was  paid  a  weekly  sum  to  include 
both  hii  own  wages  and  the  cost  of  foraging  the 
defendant's  horses. 

In  April,  1898,  Dimont  called  at  Trigg's  place  of 
boiinesf  and  saw  Bates,  tiie  manager,  and  ordered 
the  forage  in  question  on  behalf  of  his  master  with- 
ont  mentioning  the  arrangement. 

Bates  after  making  inquiries  with  regard  to  the 
defendant  supplied  the  forage  from  time  to  time, 
giybgcredit  to  the  defendant.  Bates  admittedinoross- 
eumination  that  he  knew  that  some  owners  of 
honei  in  London  paid  their  coachmen  to  forage  their 
honea 

The  defendant  regularly  made  the  agreed  pay- 
ments to  Dimont,  and  at  tiie  end  of  Kovember,  1898, 
Jeft  England  for  South  Africa,  and  about  the  same 
time  Dimont  left  his  service. 

On  the  defendant's  return  in  1901  he  became  aware 
for  the  first  time  of  the  claim  against  him  for  the 
prioe  of  the  forage. 

It  was  oontencbd  for  the  plaintiff  that  the  defend- 
ant was  liable»  inasmuch  as  ne  had  had  the  bejiefit  of 
the  forage  supplied,  and  he  had  not  given  Trigg  any 
notice  of  the  arrangement  between  himself  and 
Dimont,  whereby  Dimont's  ostensible  authority  was 
limited. 

For  the  defendant  it  was  argued  that  there  had 
been  no  holding  out  of  Dimont  as  having  authority 
topledflpe  his  master's  credit,  and  reliance  was  laid  on 
the  admistion  b^  Bates  that  he  knew  that  some 
owners  of  horaes  in  London  paid  their  coaohmen  to 
forage  their  horses,  and  it  was  contended  that  know- 
ledge of  this  fact  put  him  on  inquiry  as  to  whether 
there  was  sudh  an  arrangement  in  the  present  case. 

Grantham,  J.,  on  the  authority  of  the  cases  of 
BimeU  v.  Sampayo^  1  G.  &  P.  254,  and  PrwUmi  v. 
Ahdt  1  Bip.  350,  gave  judgment  for  the  plaintiff. 

Thedef^dant  appealed. 

IkauikwerU^  K.C,  and  LoehnUt  for  the  defendant. 

Theobald  MatJiew,  for  the  plaintiff. 

The  following  cases  were  cited :  Eu$hy  v.  Scarlett, 
5  Bsp.  76 ;  StuUing  v.  HHntz,  Peake's  Nisi  Prius 
Bm^  66;  Payne  v.  Lord  Lec&nfield,  30  W.  B.  814; 
Mv.  Leask^  33  L.  J.  Oh.  155;  Alexander  v.  Oiheon, 
2  Osmp.  555 ;  and  Farquharson  v.  King,  49  W.  B. 
673,  [1901]  2  Q.  B.  697. 

(7tir.  adv.  vuU, 

March  10. — Collins,  M.B.,  read  the  following 
judgment :  This  is  an  action  brought  by  the  plaintiff 
•s  representsitive  of  one  Trigg,  deceased,  a  com 
merchant,  for  £95  2s.  6d.,  being  the  prioe  of  forage 
inpplied  by  the  deceased  on  the  order  of  the 
defendant's  ooaohman  and  consumed  by  the 
defendant's  horses.  The  defence  is  that  Uie  ooaohman 
had  BO  authority  to  ^edge  his  master's  credit  for  the 
forage.  Grantluun,  J.,  has  given  judgment  for  the 
pUtntiff,  and  the  defendant  now  appesJs.  The  facts 
^in  a  very  short  compass,  and  the  evidence  consiBts 
of  certain  affidavitsmaoe  under  order  14,  supplemented 
hy  the  evidence  at  the  trial,  of  Bates  t^e  manager  of 
the  deceased,  and  that  of  Mr.  Glvn,  the  defendant. 
The  coachnum  was  not  called,  it  appears  that  one 
IMmont,  the  coachman  or  groom — he  is  called  some- 
times one  ajobd  sometimes  the  other  in  the  evidence, 
and  it  does  not  seem  to  be  material  which  was  his  true 
oapaoity — ^was  employed  by  the  defendant  under  an 
arrangement  that  the  defendant  should  pay  him  a 
certain  sum  per  week  per  horse,  and  that  he  should 


for  such  payment  supply  forage  and  shoeing.  It 
appeared  ^m  Bates's  evidence  that  Dimonthad  called 
and  said  he  wanted  to  open  an  account  for  forage 
for  Mr.  Glyn ;  that  he  thereupon  took  the  order  and 
made  the  usual  inquiries  about  Mr.  Glyn,  and 
then  delivered  the  goods,  and  continued  to 
supply  them  till  the  defendant's  horses  left  town  in 
the   following    November;   and  he  swore  that  he 

gave  credit  to  the  defendant,  to  whom  in  November 
e  forwarded  a  statement  of  account  at  his  address  in 
London.    The  defendant  had  then  left  England  for 
South  Africa  and  had  never  had  any  dealings  what- 
ever with  the  plaintiff,  nor  was  he  aware  till  his 
return  from  South  Africa  from  whom  Dimont  had 
ordered  forage,  or  that  it  had  not  been  paid  for. 
The  agreed  payments  to  Dimont  had  been  regularly 
made.    Bates  admitted  that  he  was  aware  that  some 
of  his  customers — perhaps  10  per  cent. — had  arrange- 
ments with  their  coachmen  similiar  to  that  made  by 
the  defendant,  but,  he  added,  "  the  coachmen  then 
say  so."    The  question,  therefore^  is,  on  these  facts, 
Has  the  plaintiff  proved  his  claim  against  the  defend- 
ant ?    I  am  of  opinion  that  he  has  not.    ISiere  can 
be  no  question  as  to  the  law  in  the  matter.    In  order 
to  fix  tiie  principal  for  an  order  given  by  a  person 
purporting   to  be  his  agents  it  is  quite  clear  that 
either  actual  or  ostensible  authority  to  contract  for 
the  prindpal,  or  ratification,  must  be  proved.    Here 
express  authoritv  is  distinctly  negatived,  and  the  case 
for  the  plaintiff  must  rest  on  ostensible  authority 
alone.    It  certainly  cannot  be  said,  as  a  matter  of  law, 
that  a  coachman  or  groom  has  ostensible  authority  to 
pledge  his  master's  credit  for  forage  for  his  horses.  The 
mere  relation  of  master  and  coachman  does  not  of 
itself  involve  as  a  matter  of  law  such  authority.  If  that 
be  so,  it  becomes  a  pure  question  of  fact — ^Was  there 
evidence  of  a  holding  out  by  the  defendant  of  Dimont 
as  having  his  authority  to  pledge  his  credit?     It 
seems  to  me  there  was  none.    The  defendant  is  never 
introduced  into  the  discussion  at  all  by  any  act  done 
by  him  except  that  of  takiog  Dimont  into  his  service. 
Bates  acted  on  the  representations  made  to  him  by 
Dimont,  and  on  nothing  else.    He  took  the   risk  of 
those  statements  being  true  or  false ;  and  though  he 
learnt  that  Dimont  was  the  defendant's  coachman, 
and  was  aware  that  arrangements,  such  as  that  here 
proved,  sometimes  existed  between  coachmen  and 
their  masters,  he  took  no  trouble  to  ascertain  from 
the  defendant  whether  any  such  arrangement  existed 
between  him  and  Dimont.     tlnless,  therefore,  the 
fact  that  Dimont  stated  with  truth  that  he  was  the 
defendant's  coachman  amounts   to  a   holding   out 

el^  the  defendant  of  Dimont  as  having  authority  to 
ledge  the  defendant's  credit  for  forage,  there  is 
terally  no  evidence  to  fix  the  defendant  in  this  case. 
We  are  not  at  liberty  to  try  this  case  upon  any  facts 
except  those  which  appear  in  evidence;  and  we 
certamly  cannot  assume,  as  we  were  invited  to  do  by 
plaintiff's  counsel,  that  it  must  be  taken  as  common 
knowledge  that  coachmen  have  primd  facie  authority 
to  pledge  their  masters'  credit  for  forM^e,  and  that 
the  onus  ia  thrown  on  the  defendant  oz  making  the 
fact  of  any  limitation  of  any^uoh  authority  known 
to  persons  who  supply  forase.  Gould  it  be  said  that 
where  the  master  liimself  muces  a  contract  wii^  a  corn 
merchant  for  the  foraging  of  his  horses  the  coach- 
man has,  nevertheless,  ostensible  authority  to  bind  the 
master  t^  other  contracts  made  with  other  persons  to 
supply  it,  or  that,  where  the  master  supplies  his  own 
forage,  the  coachman,  by  virtue  of  his  position  as 
sudi,  has  ostensible  authority  to  order  it  elsewhere  ? 
Suppose  the  contract  with  the  coachman  were  that  he 
should  supply  horses,  carriage,  and  forage  for  a  lump 
sum,  could  he,  nevertheless,  mi^e  the  master  liaUe 
to  the  com  merchant  on  the  footing  of  ostensible 
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in  the  oase  of  a  deed,  a  notice  reqairiofc  payment  of 
the  mortgage  money  served  on  the  mortgagor,  and 
assamiog  that  there  would  have  been  defamt  in  pay- 
ment for  three  months  after  cnich   service — all   of 
which  assumptions  I  doubt — I  yet  think  that  the 
presence  of  these  provisions  in  the  Conveyancing  Act 
would  not  justify  us  iu  departing  from  the  law  as  it 
appeared  to  be  established  before  the  passing  of  that 
Act.    Let  me  now  consider  the  reason  of  requiring  a 
notice  as  a  condition  of  the  implied  power  of  sale. 
It  may  be  said  that  the  object  of  the  notice  is  to  put 
the  mortgagor  in  default,  and  that  it  is  this  which  is, 
in  essence,  the  condition  of  the  power  of  sale.  Perhaps 
so.    But  in  what  respect  is  the  mortgagor  to  be  m 
default  before  the  pledge  can  be  sold  against  him  ? 
The  debt  is  due,  and  an  action  could,  ex  hypotheait  be 
brought  against  him.    Moreover,  why  is  it  that  the 
notice  must  be  **  reasonable,"  as  by  all  the  authorities 
it  must  beP    To  my  mind   the  answer  is  plain — 
to  give  the  mortgagor  a  reasonable  opportunity  to 
redeem.      In  my  judgment  none  of  the  letters  did 
frive  the  mortgagor  in  this  case  this  opportunity. 
Of  course  he  had  the  right  to  redeem  whether  or  not 
a   notice  was  given.      This  is  not  the  opportunity 
intended  to  be  given  by  a  notice ;  there  is  nothing  in 
the  letters  to  put  a  certain  end  to  the  indefinite 
credit.     There  is  nothing  in  the  letters  to  lead  the 
mortgagor  to  suppose  that  he  must  redeem  by   a 
definite  day  or  suffer  a  sale  of  the  pledge.    On  the 
contrary,  the  letters  plainly  tell  him  that  the  subj  -»ct- 
matter  of  pledge  has  ceased  to    exist.      It  is  uu- 
neoessftry  to  look  at  any  of  the  letters  prior  to  the 
purchase  of  the  last  300  shares — that  is  to  say,  prior  to 
November,  1897.     [His   lordship  then  read  certam 
correspondence   between    the  plalntifF  and  the  de- 
fendants in  May,  1898,  and  continued :]    The  defen- 
dants are  here  waiting  for  instructions  to  sell,  aud 
certainly  make  no  demand  for  immediate  p^^yment  or 
for  payment  by    a  fixed    date.       Then    comes    the 
notice  from  the  secretary  of  the  company  of  the  pro- 
posed   amalgamation  meeting,    accompanied    by    a 
letter  from  the  defendants.     Thii  is  followed  by  an 
amalgamation  notice  from  the  liquidators  of  the  16th  of 
August,  together  with  a  registered  letter  of  the  defend- 
ants of  the  22 ad  of  August.     It  seems  to  me  that  up 
to  this  date  there  is  nothing  in  tiie  letters  of  the 
defendants   making  such  a  demand  as  to  raise  an 
mplied  power  of  sale  in  case  tbe  mortij^ag^r,  the 
plaintiff,   should  not  comply  with  it.    On  the  con- 
trary, the  letters  ask  for  instructions  to  soil,  or  for 
money  to  tske  up  the  substituted  shares  in  the  new 
company ;  and  when  one  looks  at  the  letter  of  the 
22nd  of  August,  it  seems  to  me  impossible  that  any- 
thing in  this  letter  containing  the  misstatement  as 
to  the  mortgagor's  position  can  operate  to  raise  an 
implied  pjower  of  sale.    The  mortgagor  might  have 
been  willing  and  able  to  redeem  if  he  had  known 
that  he  could,  as  a  dissentient   shareholder,    have 
insisted  on  being  paid  out  at  the  then  value  of  the 
shares.    This,  in  my  judgment,  brings  the  case  within 
the  principle  of  the  decision  in  PigoU  v.  Cuhtei/,  12 
W.  B.  467,  15  0.  B.  N.   S.  701,  in  which    a   mis- 
statement by  the  pledgee  in  his  daim  of  the  amount 
due  prevented  the  implied  power  of  sale  arisine,  and 
made  the  sale  wrongfuL    This  misrepresentation  as 
to  the  security  being  forfeited  if  the  shares  in  the  new 
company  were  noc  taken  up,  and  the  view  of  the 
defendants  that  they  were  entitled  to  treat  themselves 
as    unsecured    creditors,    although     they     in     fact 
exchanged  the  shares  for  shares  in  the  new  company, 
continued  until  the  sale  of  the  new  shares  in  March, 
1899.     Moreover,  in  the    account    sent   with   the 
demand  for  payment,  at  a  time  when  1,050  shares 
were   still   unsold,  but    when  the  700  shares  had 
been    surrendered,    there    is    a    misrepresentation 


in   effect   by   omission,    bringing   the   case  within 
the   principle    of    PigoU    v.    Guhley,      The   mort- 
gagor    was     entitied,     when     he  knew     of     the 
surrender    of    the    old    against    the    new    shares 
to  elect  to  take  the  new  shares,  but  he  was  not 
bound  so  to  do;  and  until  he  did  so,  the  position 
was  that  the  mortgagee  had  reah'zed  the  old  shares 
by  surrender  and  was  bound  to  give  credit  for  the 
value.    I  am  inclined  to  think  that,  even  if  there  had 
been  such  notice  of  default  as  to  raise  an  implied 
power  of  sale  prior  to  the  taking  up  of  the  new  shares 
by  the  mortgagees  in  September,  the  power  of  sale 
would  not  have  continued  and  extended  to  the  new 
shares  which  the  mortgagor  had  no  opportunity  of 
redeemhig ;  but  this  is  unimportant,  as  I  am  dearly 
of  opinion  that  there  never  was  such  notice  and 
defai^t  as  to  raise  an  implied  power  of  sale  dther  by 
the  letter  of  the  31st  of  May,  or  by  any  letter  subse- 
quent to  it;  and  that  no  notice  is  material  prior  to 
uie  date  of  the  purchase  of  the  last  300  of  the  700 
shares.    It  follows  that,  in  my  opinion,  the  sale  of  the 
1,050  shares  substituted  as  security  for  the  700  was 
wrongful,    and    that   the    pluntaff  is    entitled    to 
damage  I ;    but    I    think  that  those   damages  are 
lunitMl  to  the  price  realized  by  the  shares  less  the 
amount  due  to  the  defendants  for  prindpal,  interest, 
and    proper    charges;    but    as    the   £55   brought 
into  court  was  not  sufficient  to  answer  the  plain- 
tiff's daim,  I  think   that  the   plaintiff  is  entiUed 
to  judgment,  with  costs.    Farwelli  J/s  order  as  to 
costs  is  based  on  the  assumption  that  the  defendants 
were  entitled  to  sell.    Perhaps  I  ought  to  add  that 
the  reason  why  I  think,  notwithstanding  the  decision 
of  WiUs,  J.,  in  Michael  v.  Hart,  that  the  damages  in 
this  case  must  be  limited  to  the  value  of  the  shares  at 
the  date  of  the  wrongful  sale,  and  do  not  extend  to 
the  highest  value  between  the  wrongful  sale  and  the 
trial,  is  that  the  circumstances  of  this  case  do  not 
bring  it  within  Michael  v.  JETart,  assuming  that  decision 
to  be  right.    In  the  present  case  the  evidence  shows 
that  the  plaintiff  never  was  in  a  position  to  redeem 
the  shares  until  the  sale ;  and  it  is  the  merest  specula- 
tion to  assume  that  the  plaintiff  would  have  kept  the 
shares  till  May  (the  time  of  the  highest  price)  and 
then  sold  out,  especially  as  the  mortgagee  could  by 
notice  have  compelled  him  to  redeem  or  have  the 
shares  sold. 

STiBLmo,  L.  J. — Tiiis  case  was  dedded  in  the  court 
of  first  instance  and  has  been  argued  in  this  court  on 
the  basis  that  the  relation  between  tiie  plaintiff  and 
the  defendants  was  that  of  mortgagor  and  mort- 
gagee ;  and  I  think  that  it  must  now  be  dealt  with 
on  that  footing.  I  agree  with  Farwell,  J.,  in 
thioking  that  the  statement  of  the  law  at  p.  275  of 
Bobbins  on  Mortgages  is  correct  The  passage  is 
as  follows :  "  If  stock  is  itsdf  made  the  security  for 
money,  and  the  day  appointed  for  payment  is  passed, 
the  mortgaffee  may  at  once  proceed  to  sell  the  stock 
and  repay  himself  prindpal  and  interest,  without 
any  autnority  from  tiie  mortgagor  and  without  com- 
mencing an  action  of  foredo«ure.'*  This,  however, 
leaves  open  the  question.  What  are  the  rights  of  the 
mortgagee  where  no  day  hss  been  appointed  for  pay- 
ment P  And  I  have  nowhere  found  any  authoritative 
statement  of  the  law  on  his  head.  Some  light  may 
be  derived  from  what  has  been  said  by  learned 
judges  as  to  the  rights  of  a  pawnee  or  pledgee  of 
chattels  in  like  oircamstanoes.  Thus  Bo  wen,  L.J., 
says  in  Exparte  Hubbard,  35  W.  B.  2, 17  Q.  B.  D.  690 ; 
"There  is  at  common  law  an  authority  to  the 
pledgee  to  sell  the  goods  on  the  default  of  the  pledgor 
to  repay  the  money  dther  at  the  time  appomted  or 
after  notice  by  the  ^edgee."  In  In  re  MarriU,  35 
,  W.  B.  277,  18  Q.  B.  D.  222,  Cotton,  L.J.,  says : 
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'*A  oontract  of  pledge  oarries  with  it  the 
implication  tbaA  the  seourity  may  be  made 
available  to  satisfy  the  obligation  and  enables  the 
pledgee  in  possession  (though  he  has  not  the  general 
property  in  the  thing  pledged,  bat  a  s pedal  property 
only)  to  sell  on  default  in  payment  and  after  notioe 
to  the  pledgor,  oklthongh  the  pledg  t  may  redeem  at 
any  moment  up  to  sak."  He  afterwards  says,  with 
referenoe  to  the  position  of  a  mortgagee  of  personal 
chattels,  *'  Where  there  is  no  express  power  of  sale 
given  by  the  mortgage,  he  has,  after  default  in  pay- 
ment, and  after  he  has  given  to  the  mortgagor  a 
rensonable  time  to  pay  the  mcmey  due,  a  power  to 
sell  and  give  a  good  title  to  the  purchaser,  thoncb, 
of  course,  the  mortgagor  bat,  at  any  time  before  sale, 
a  right,  on  payment  of  the  money  due,  indnding 
expenses,  to  preveat  the  Bile  and  redeem  the  chattels.*' 
Aooording  to  those  authorities  it  would  seem  to  me 
that  where  lo  time  for  payment  has  been  originally 
fixed,  then,  before  the  power  of  sale  can  be  ezer- 
dsed,  notioe  is  to  be  given  to  the  mortgagor,  and 
default  must  be  be  made  by  him  in  payment  after  such 
notioe.  What  this  notice  is  to  oor.tain  is  nowhere 
defiued ;  but  it  must,  of  course,  be  a  notice  which  is  in 
all  respects  reasonable,  regard  bomg  had  to  the  circum- 
stances of  the  case.  A  notice  demanding  payment  of 
an  excessive  sum  has  been  held  to  be  bad  :  FigoU  v. 
Ctibley,  The  notice  must  give  a  reasonable  opportunity 
to  the  mortgagor  to  pay  what  is  dae  under  the 
mortgage;  and  I  tbink  it  is  at  least  desirable  that  it 
should  fix  a  day  for  that  purpose  and  also  convey  to 
the  mind  of  the  mortgagor  that  if  he  fail  to  avail 
himself  of  the  opportunity  the  mortgagee  will  be  in 
a  position  to  put  in  force  his  rights. 

The  transaction  between  the  plaintiff  and  the 
defendants  commenced  with  a  purchase  of  400 
shares  on  the  29th  of  July,  1897.  Tbe  plaintiff 
remitted  to  the  defendants  a  part  only  of  the  pur- 
chase-money, and  the  shares  were  transferred  to 
and  registered  in  the  names  of  two  of  the  defend- 
ants. On  the  31st  of  August,  1897,  the  defend- 
ants wrote  to  the  plaintiff  a  letter  cont fining  the 
foUowiog  passage :  [Bia  lordship  then  read  the 
passage  above  sot  out,  and  oontinoed :  ]  By  a  letter 
dated  the  12th  of  October,  1897,  the  plaintiff  acknow- 
ledged th«)  receipt  of  this  letter  of  tho  31st  of  August, 
and  excused  himself  for  not  havmg  sent  money  to 
the  defendants;  but  he  raised  no  objection  to  the 
exercise  of  the  right  claimed  by  them.  I  thiok  that 
he  hereby  gave  his  consent  to  the  defendants' 
coiitinning  to  hold  the  shares  on  the  terms  stated  in 
that  letter,  and  that,  on  non-payment  by  him  on  the 
15th  of  September,  1897,  of  the  amount  then  dae  to 
the  defendants,  the  defendants  became  entitled  to  seU 
those  400  shares.  Subsequently  to  the  last  mentioned 
date,  further  purchases  of  shares,  amounting  to  300  in 
all,  were  made  by  the  defendants  on  behalf  of  the 
plaintiff,  who  again  remitted  to  them  part  only  of  the 
purchase-money ;  and  the  shares  were  transferred  and 
registered  in  the  same  way  as  the  original  400.  The 
last  of  tbese  purchases  was  made  on  the  11th  of 
November,  1897.  All  the  unpaid  purchase-money 
remained  due  on  the  31st  of  May,  1898,  on  which 
day  the  defendants  wrote  to  the  plaintiff  a  letter  in 
which  they  expressed  their  desire  that  he  would 
not  further  delay  in  fulfilling  his  promise  to  liquidate 
his  indebtedness  to  the  defendants,  which  they  stated 
amounted  at  the  end  of  March  to  £577  10s.  6d.,  and 
carried  an  aocminff  6  per  cent,  interest.  They 
informed  him  that  uie  sha^s  were  then  only  worth  a 
doubtful  10  4.  per  ihare.  On  the  7th  of  June  the 
plaintiff  replied  to  the  effect  that  he  had  not  received 
some  money  due  to  him  in  London,  and  this  was  the 
cause  of  the  delay,  but  be  expected  to  receive  it  in  the 
course  of  the  month,  and  then  he  would  settle  with 


them.  Shortly  after  this  time  a  scheme  of  reconstruc- 
tion of  the  company  under  section  161  of  the  Companies 
Act,  1862,  was  resolved  on.  Under  this  each  assenting 
shareholder  was  to  receive  in  exchange  for  every  t«o 
£1  shares  held  by  him  three  shares  in  a  new  company 
of  £1,  but  with  only  17s.  paid  up;  and  the  9th  of 
September  was  fixed  as  the  last  day  for  assents  by 
shardiolders.  Correspondence  took  place  bet  ween  the 
defendants  and  the  plakitiff  with  referenoe  to  this  scheme 
in  June  and  July ;  but  I  pass  by  this  and  come  to  an 
important  letter  by  the  defendants  to  the  plaintiff, 
dated  the  22cid  of  August,  1898.  [EQs  lordship  then 
read  the  If-tter,  and  proceeded :]  I  think  that,  when 
fairly  coostrued,  this  letter  amoimts  to  notice  to  the 
piamtiff  that  unless  he  should  by  the  9th  of  September 
remit  to  the  defendants  both  the  amount  of  his 
indebtedness  to  them  in  respect  of  the  sharefc  and 
also  the  amount  which  would  become  payable  on  the 
new  sharee,  the  defendants  would  deem  themselves  at 
liberty  to  enforce  payment  of  the  debt.  On  the  3rd 
of  September  the  plaintiff  wrote  to  the  eff<Mt  that  he 
was  unable  to  remit  any  money,  asked  the  defendants 
to  regard  his  interests  respecting  the  shares,  and 
expressed  the  hope  that  they  would  obtain  at  least  the 
sum  t^ey  had  paid.  On  the  9th  of  September  the 
defendants  replied  to  this  letter,  and  said  that  unless 
they  received  a  remittance  in  response  to  a  telegram 
sent  to  the  plaintiff  (**  must  have  cash  remittance  ") 
they  must  reluctantly  take  steps  to  recover  their 
debt.  This  remittance  was  stated  to  be  of  the 
moneys  due  to  the  defendants,  with  a  farther  sum  to 
cover  the  amonnt  payable  on  claiming  and  taking  up 
the  shares.  On  the  same  day  notice  was  given  that 
time  for  assenting  to  the  reconstruction  scheme  was 
extended  to  the  23rd  of  September.  On  the  15th  of 
September  the  defendants  wrote  to  the  plaintiff 
informing  him  of  this  extension,  and  said :  *'  We 
must  inform  you  that  if  you  f  «il  to  remit  you  will 
lose  all  intt*re8t  in  the  shares,  and  we  must  proceed 
against  you  to  recover  the  sums  we  have  paid 
on  your  account "  On  the  19th  of  September 
the  plaintiff  wrote  to  the  effect  that  it  was 
quite  impossible  for  him  to  remit  as  desired  by  the 
defendants,  and  there,  so  far  as  the  plaintiff  is  con- 
cerned, the  correspondence  ceased  until  July,  1889, 
though  letters  demanding  payment  were  sent  by  the 
defendants  on  the  3rd  of  October  and  the  15th  of 
November,  1898. 

We  were  invited  by  the  learned  counsel  for  the 
defendants  to  hold  that  the  letter  of  the  22nd  of 
August}  1898  (if  no  other),  was  such  a  notice  as 
entitled  tht-m  to  sell  the  shares,  and  I  have  come 
to  the  conclusion  that  it  was.  It  fixes  a  day  for 
payment— viz..  the  9th  of  September,  1898.  The 
period  between  Uie  date  of  the  letter  and  the  diky 
fixed  for  payment  is  two  days  longer  than  the  period 
fixed  by  the  letter  of  the  31st  of  August,  1897, 
which  was  assented  to  by  the  plaintiff,  and  was,  I 
think,  perfectly  reasonable,  both  in  itself  and  also 
when  regard  is  had  to  the  preceding  correspondence. 
It  also  clearly  intimates  to  tiie  plaintiff  that  if  he  fails 
to  comply  with  the  terms  of  it  the  defendants  will 
proceed  to  enforce  their  rights.  It  is  said  that  this 
letter  contains  such  misrepresentations  as  to  invalidate 
it  as  a  notioe.  These  are,  first,  that  the  defendants 
speak  of  the  ^ares  as  liable  to  forfeiture,  in  the  evtnt 
of  the  piamtiff  not  assenting  to  the  scheme;  and, 
secondly,  that  they  describe  themselves  as  unprotected 
by  any  security.  Literally,  no  doubt,  these  state- 
ments are  incorrect.  If  the  plaintiff  did  not  assent  to 
the  scheme,  he  wotdd  have  been  entitled  to  receive 
the  value  of  his  shares,  which  was  ascertained  to  be 
a  little  over  Is.  per  share.  The  defendants  had  a 
security,  and  if  tbey  had  srld  the  old  shares  in  the 
market  they   would  have  obtained  in   the  market 
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about  the  same  sum  per  share.  Although  in  these 
respects  the  letter  is  not  strictly  aoourate,  I  think  that 
the  statements  contained  in  it  are  correct*  and  that 
it  was  not  invalidated  as  a  notice  by  any  inaccuracies 
in  it.  There  was  no  misleading;  the  letters  of  the 
plaintiff  show  that  he  was  impecunious,  and  the  sum 
of  £30  would  not  have  enabled  him  to  redeem  a  debt 
of  over  £600.  The  subsequent  correspondence  ex- 
tended the  time  for  payment  to  the  24th  of  September, 
and  it  does  not  seem  to  me  that  the  subsequent  letters 
of  the  3rd  of  October  and  ihe  15th  of  November, 
written  by  the  defendants,  deprived  them  of  any 
right  which  they  had  thus  acquired.  I  ssy  this 
because,  as  I  understand,  the  learned  judge  who  heard 
the  case  and  saw  the  witnesses  hss  found  as  a  fact 
that  the  defendants,  although  they  made  a  serious  and 
regrettable  mistake  as  to  their  legal  position,  never- 
theless acted  in  good  faith,  believing  themselves  to  be 
owners  of  the  shares  substituted  for  those  originally 
bouffht.  In  my  judgment  the  defendants  had,  under 
the  Tetter  of  the  22nd  of  Augubt,  1898,  power  to  sell 
all  the  700  shares  at  any  time  after  the  24th  of 
September,  1898,  and  also,  as  regards  the  first  400 
shares,  the  power  derived  from  the  letter  of  the  31st 
of  August,  1897.  Both  these  powers  were  available 
over  the  new  shares  substituted  for  them  respectively. 
I  do  not  think  that  the  fact  found  by  Far  well,  J., 
that  the  defendants  sold  bond  fide,  believing  them- 
selves to  be  absolute  owners,  precludes  them  from 
defendiog  themselves  on  the  ground  of  a  power  of 
sale  whi<m  they  were  entitled  to  exercise ;  and  I  think 
that  Henderson  v.  Astwood  is  an  authority  in  support 
of  that  view.  In  my  opinion,  the  judgment  of  Far- 
well,  J. ,  was  right,  and  the  appeal  ought  tobe  dinnissed . 

Cozens-Habdy,  L.J.— The  difference  of  opinion 
between  my  two  colleagues  has  made  me  approach 
this  case  with  anxiety ;  but,  after  mature  considera- 
tion, I  think  Far  well,  J.'s,  judgment  was  correct 
and  ought  to  be  affirmed.  The  plaintiff  alleges  in 
his  statement  of  claim  that  700  shares,  which  were 
purchased  for  the  plaintiff  by  the  defeodants  acting 
as  his  brokers,  were,  in  accordance  with  a  verbal 
arrangement  between  the  plaintiff  and  the  defendants, 
transrerred  into  the  names  of  two  members  of  the 
defendants'  firm  '*  by  way  of  mortgage  to  secure  the 
sum  so  due  from  the  plaintiff."  TUs  allegation  was 
not  admitted  by  the  statement  of  defence,  but  it  was 
admitted  before  Farwell,  J.,  and  the  argument  before 
us  has  proceeded  on  that  footing.  Assumiog  the  true 
relation  between  the  parties  to  bs  that  of  mortsagor 
and  mortgagees  of  shares,  I  think  it  is  settled  law 
(  Wilson  V.  Tooker)  that  the  mortgagees  have  a  power 
of  sale,  provided  that  a  reasonable  time  has  eupsed 
after  notice  requiring  payment.  The  notice  need  not 
state  that  the  mortgagees  will  sell,  it  is  sufficient  that 
the  notice  requires  payment  of  the  mortgage  money. 
On  this  point  section  20  of  the  Conveyancing  Act, 
1881,  may  be  referred  to.  It  clearly  expresses  that 
which  is  implied  when  judges  speak  of  the  necessity 
of  reasonable  notice,  without  saying  what  the 
notice  should  comprise.  Now  in  the  present 
case  I  think  the'  letters  written  by  the  defend- 
ants from  April  to  September,  1898  (which  his 
lordship  specifically  referred  to),  were,  both  separately 
and  collectively,  good  notices  requiring  payment  of 
the  mortgage  debt.  I  do  not  rely  upon  the  letter  of 
the  31st  of  August,  1897,  bscause  at  that  date  ooly 
400  shares  had  been  purchased ;  and  the  letter  coula 
only  have  relation  to  those  400  shares.  No  time 
being  originally  fixed  for  payment  of  the  mortgage 
debt,  it  was  payable  on  demand,  and  each  and  lul  of 
the  letters  I  nave  referred  to  must  be  regarded  as  a 
demand  for  payment.  It  is  true  that  in  Tucker  v. 
Wilson  there  was  a  definite  time  fixed  originally 
for    payment;     but,    in    my    opinion,   t^t    was 


bot  'eiiliential  to  the  decision.  The  position  of  a 
mortgagee  is  at  leait  as  good  as,  and  J  think  in  some 
respects  better  than«  the  position  of  a  pawnee.  In 
In  re  Richardson,  ShiUito  v.  Bohson,  34  W.  B.  286,  30 
Ch.  D.  396,  Fry,  L.J.,  at  p.  403,  states  the  law  as 
follows :  "  The  pawnee  would  have  a  right  to  sell  the 
chattel  pawned,  either  in  default  of  payment  at  the 
time  fixed,  if  there  be  a  time  fixed,  or  in  default  of 
payment  after  reasonable  notice,  if  no  time  be  fixed.*' 
And  in  Ex  parte  Hubbard,  In  re  Hardwidc,  Bo  wen,  L  J*., 
uses  similar  language :  '*  In  all  such  cases  there  is  at 
common  law  an  authority  to  the  pledgee  to  sell  the 
goods  on  the  default  of  the  pleajg^or  to  repay  the 
money,  either  at  the  time  originally  appointed 
or  after  notice  by  the  pledgee.*'  I  may  observe 
that  the  Utters  to  which  I  have  referred,  with  one 
exception,  do  not  contain  any  statement,  accurate  or 
ioacourate,  as  to  the  amount  due;  but  although  a 
mistake  as  to  t^e  amount  due  may  destroy  the  effect 
of  the  notice,  as  between  pledgor  and  pledgee — 
PigoU  V.  CMey—l  think  that  is  not  the  law  as 
between  mortgagor  and  mortgagee.  In  order  to 
restrain  a  mort^igee  from  selling,  in  the  absence  of 
fraud,  it  is  not  simdeDt  to  contest  the  amount  due 
on  the  mortgage.  Hie  mortgagor  must  pay  into 
court,  or  tender  to  the  mortgagee,  the  amount 
claimed  to  be  due.  Having  regard  to  the  nature  of 
the  property,  a  fortnight,  or  at  the  outside  a  month, 
would  in  the  present  case  be  a  reasooable  time.  If, 
therefore,  the  defendants  had  sold  the  700  shares  in 
February  and  March,  1899,  I  should  have  felt  no 
difficulty  in  this  case.  But  some  difficulty  is  occasioned 
by  the  fact  that  the  700  shares  have  ceased  to  exist, 
and  that  under  a  so-called  reconstruction  scheme  the 
defendants  applied  for  and  obtained  an  allotment  of 
1,050  shares  in  a  new  company  in  respect  of  these 
700  shares,  and  that  they  were  foolish  tnough  to 
fancy  that  they  could  claim  the  benefit  of  thoie 
shares  ai  their  own  propertv  not  subject  to  any 
rights  of  the  plaintiff,  and  that  they  soid  thoie  new 
shares  iu  Fdbruary  and  BCaroh,  1899,  not  as 
mortgagees,  but  as  absolute  owners.  Now  it  is  dear 
that  those  1,050  new  ^ares  were  as  much  subject  to 
the  mortgage  as  the  original  700  shares.  It  is 
precisely  similar  to  the  case  of  a  renewed  lease 
granted  to  tihe  mortgagee.  This  is  the  plaintiff*8 
allegation.  It  follows  wat  the  subetituted  property 
is  subject  to  the  same  power  of  sale  as  the  old 
property  was  subject  to.  Nor  can  I  see  that  it  makes 
any  difference  that  the  defendants  sold  under  the 
belief  that  they  were  no  longer  mortgagees.  Farwell, 
J.,  has  found  that  they  were  not  fraudulent;  and 
this  beiog  so,  if  authority  is  wanted,  I  think  the 
decision  in  the  Privy  Council  in  Henderson  v.  Astvfood 
suffices  to  show  tiiat  the  sales  in  February  and 
March,  1899,  may  be  supported  as  sales  under  their 
power  ai  mortgagees.  I  cannot  help  expressing  my 
regret  at  the  conclusion  at  which  I  have  arrived, 
because  I  am  convinced  that  in  fact  the  relation 
between  the  parties  was  not  that  of  mortgagor  and 
mortgagee.  Hie  plaintiff  was  in  Spain,  and  the 
defenduits  were  in  London.  The  verbal  arrange* 
ment  pleaded  is  a  mere  fiction.  The  relation  between 
the  parties  was  simply  that  of  client  and  brokers  ; 
and  if  the  plaiatiff  had  sued  the  defendants  on  that 
footing,  as  at  present  advised,  I  think  he  might 
have  recovered  damages  for  wrongful  conversion. 
The  rights  of  a  turoker,  in  respect  of  a  broker's  lien, 
or  under  the  rries  of  the  Stock  Exchange,  are  not  the 
same  as  the  rights  of  a  mortgagee  under  an  express 
contract  of  mortgage.  In  the  view  which  I  take  it  is 
unnecessary  to  consider  what  would  have  been  the 
proper  measure  of  damages  if  the  conversion  of  the 
shares  had  been  wrongful. 

Solicitors,  E.  F.  Weldon  ;  Morley,  Shirreff,  A  Co. 
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In  re  Lbas  Hoibl  Co.  (Limited). 
SaiiTBb  v.  Lbas  Hotel  Co.  (Limited),  (a.) 

(Jomjpany — Debenture — QoodwUl — **  Property  " — Dehen- 
ture^holder*8  ctcUon — Jurisdiction  to  appoint  manager. 

The  goodwill  of  a  hotel  husinese  is  the  property  of  the 
company  to  which  the  hotel  belongs,  so  that  if  all  the 
**  property  **  of  the  company  is  charged  by  its  debentures 
the  goodwill  of  the  hotel  business  is  induded  therein^  and  a 
manager  of  the  busineM  oan  be  appointed  in  a  debenture" 
holder's  action, 

Jennings  v.  Jennings,  46  W.  R.  344,  [1898]  1  Ch, 
378,  and  In  re  David  and  Matthews,  47  FT.  B.  313, 
[1899]  1  Ch.  378,  applied. 

Motion  for  the  appointment  of  a  receiver  and 
manager  in  a  debentore-holdtr's  action. 

The  debentures  were  thirty  in  number  aod  were 
issuAd  on  the  5th  of  March,  1898.  Six  of  them  were 
held  by  the  plaintiff. 

By  the  terms  of  each  debenture  the  company 
charged  *'  all  its  lands,  buildings,  property,  stoclc-in- 
trade,  furniture,  chattds,  and  effects  whatsoever  both 
present  and  future,"  with  payment  of  £100  and 
interest  at  6  per  cent.,  but  the  goodwill  and  business 
were  not  expressly  mentioned. 

The  writ  in  the  action  was  in  the  usual  form. 

P.  F.  S.  Stokes,  for  the  plaintiff.— Though  the 
goodwill  and  undertakinff  ox  the  companv  arn  not 
expressly  mentioned,  yet  we  words  of  the  debentore 
are  sufficiently  wide  to  include  them,  and  ^erefore 
a  manager  of  the  hotel  can  be  appointed:  iVe^v. 
Trinsmaran  Iron  Co.,  24  W.  B.  361,  2  Ch.  D.  116; 
Makdns  v.  Fercy  Ibotson  d:  Sons,  39  W.  R.  73,  [1891]  1 
Oh.  133;  WMtley  v.  Challis,  40  W.  E.  291,  [1892]  1 
Oh.  64  ;  County  of  Gloucester  Bank  v.  Rudry  Merthyr 
Steam  and  House  Coal  Colliery  Co.,  43  W.  R  486, 
[1896]  1  Ch.  629;  Jennings  v.  Jennings,  46  W.  B.  344, 
[1898J  1  Ch.  378  ;  Inre  David  and  MaUhews,  47  W.R. 
313,  [1899]  1  Ch.  378. 

Hon.  F.  Russell,  for  the  company,  offered  no 
opposition. 

Kbebwioh,  J. — On  the  whole  I  think  I  have  juris- 
diction to  appoint  a  manager.  The  question  whether 
I  have  such  jurisdiction  depends  entirely  on  the  ques- 
tion whether  the  goodwill  or  business  of  the  company 
is  charged  l^  the  debentures.  [The  learned  judge 
heie  read  the  words  from  the  deoenture  before  cit^, 
and  continued  as  follows :  ]  The  company  is  carrying 
on  the  business  of  a  hotel,  and  the  question  is  whether 
theae  words  include  that  business.  Hie  test  in  aJ] 
these  cases  ui  whether  in  the  event  of  the  realization 
of  the  security  the  busineas  or  goodwill  can  be  sold 
under  the  order  of  the  court,  or,  in  other  words, 
whether  the  plaintiff  under  the  order  of  the  court 
can  make  a  good  title  to  a  purchaser.  That  again 
depends  on  the  question  whether  the  goodwill  or 
busuess  is  expressly  or  by  implication  in<uuded  in  the 
property  charged,  so  as  to  make  it  part  of  the  security. 
That  iras  clearly  pointed  out  by  the  Court  of  Appeal 
in  Whitley  v.  ChaUis,  and  it  has  been  pointed  out 
again  and  again  in  many  cases.  But  nevertheless  it 
seems  continually  to  be  forgotten  in  practice  that  the 
duty  of  a  manager  is  only  to  manage  for  the  purpose 
of  realization,  and  until  he  can  convenientiy  realize. 
Notwithstanding  that,  I  have  frequentiy  before  me 

(a.)  Reported  by  J.  F.  Ibelin,  Bsq.,  Barrister-at- 

Law. 


applications  that  the  manager  shall  jko  on  managing 
for  the  purpose  of.  making  a  profit;  but  I  always 
insist  on  realization  at  the  earliest  convenient  moment 
and  upon  management  only  to  that  end.  Whitley  v. 
Challis  was  a  peculiar  case.  The  security  there  was 
extremely  like  an  ordinary  mortgage,  and  quite  differ- 
ent from  the  usual  form  of  a  debenture.  It  was 
a  mortgage  of  a  building  agreement  and  of 
all  the  premises  comprised  therein  and  the  hotel  or 
building  to  be  thereafter  erected.  There  were  no 
additional  words  which  could  be  construed  as  passing 
tbe  business  carried  on  in  the  hotel,  and  for  that 
reason,  and  because  the  buiineas  could  not  be  sold  by 
a  mortgagee  bv  the  intervention  of  the  court,  the 
Court  of  Appesl  refused  to  appoint  a  manager,  and 
explained  their  decision  at  length  on  that  ground. 
On  the  other  hand,  I  have  before  me  the  twj  cases  of 
Jennings  v.  Jenninge  and  In  re  David  and  Matthews, 
The  former  was  a  partnership  cue,  and  Stirlii^,  J., 
in  deciding  it,  had  to  consider  whether  the  goodwill 
was  comprised  in  the  words  *' assets  of  the  partner- 
ship," and  he  held  that  it  was.  He  says :  "  What  the 
certificate  speaks  of  is  *the  assets'  of  the  partner- 
ship; the  goodwill  is  not  expressly  mentioned. 
It  was  not  disputed  that  the  woi^  '  assets '  includes 
the  goodwill  so  far  as  it  constitutes  property."  He 
treated  the  goodwill  as  ''property."  H  it  is  pro- 
perty of  a  partnership  clearly  it  is  property  of  a 
company.  On  that  he  not  only  says,  as  I  under- 
stand, that  goodwill  is  included  under  assets,  but 
takes  care  to  show  that  it  it  assets  because  it  may  be 
treated  as  property.  In  In  re  David  and  Matthews 
Bomer,  J.,  had  different  words  to  construe — ^namely, 
the  words  **  effects  and  securities  " — and  the  learned 
judge,  following  Jennings  v.  Jennings,  thought  that 
those  words  were  sufficient  to  cover  the  goodwill* 
Here  the  words  are  **  ail  property  and  effects  whatso- 
ever." If  as  regards  a  partnership  the  words 
''partnership  assets"  or  " effects"  cover  soodwiU,  it 
would  seem  that  the  word  "  property "  must  also 
cover  goodwill.  Then  is  there  any  distinction 
between  the  case  of  a  partnership  and  that  of  a 
company  ?  1  know  of  none.  A  company  is  simply 
a  partnership  on  special  terms  authorized  by  the 
Legislature,  and  what  is  true  of  a  private  partner- 
ship must  be  true  of  a  joint  stock  company.  I  there- 
fore think  that  the  goodwill  passed  under  this 
debenture,  and  grant  this  application  accordingly. 

Solicitors,  Dod,  Longstaffe,  Son,  &  Fenwick;  F.  G, 
Lewis. 


Chan.  Div.  I 


Feb.  28;  March  4,  6,  16. 


Joyee, 

Godwin  and   Anotheb  v.   Sghweffe's 

(Limited),  (a.) 

Ekuement — Light  —  Building  estate  —  Deviations  from 
building  agreement — Implied  grant  of  light — Deroga- 
tion from  grant — Conveyancing  Act,  1881,  «.  6  (2). 

The  grantee  of  a  Tiouse  with  the  lights  under  the  words 
import^  into  the  grant  by  the  Conveyancing  Act,  1881, 
s.  6  (2),  is  only  entitled  to  such  an  easement  of  light  as  is 
consistent  with  the  intention  of  the  parties  to  be  implied 
from  the  circumstances  existing  at  the  time  of  the  grant 
and  known  to  the  grantee. 

0.  entered  into  a  building  agreement  with  8.,  a  builder ^ 
a  plan  on  the  usual  lines  being  attached  to  the  agreement 
with  the  sites  of  the  proposed  buildings  plotted  out  upon 
it..  S.,  having  built  some  of  the  houses  in  accordance 
with  the  agreement,  with  the  assent  of  0.,  built  upon 

(a.)  Beported  by  H.  Claughton  Scott,  Esq., 
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certain  of  the  remaining  plots  a  hlock  of  mansions  not  in 
accordance  with  the  building  scheme,  8.  constructed  the 
mansions  wUh  a  party-wallt  one-half  of  which  was  upon 
the  adjoining  plot,  his  intention  being  to  add  a  corres- 
ponding block  upon  the  adjoining  plots.  This  intention 
was  never  carried  into  effect.  The  plots  on  which  the 
first  block  had  been  erected  were  conveyed  by  0,  to  S.  in 
fee  simplcj  t?ie  conveyance  containing  no  express  grant  of 
light,  S.  the  next  day  mortgaged  the  premises  to  X, 
wJio  had  full  knowledge  of  the  building  agreement  and  of 
the  manner  in  which  the  mansions  had  been,  erected.  0. 
subsequently  sold  the  plots  adjoining  the  parly-wall  to  8., 
who  in  turn  conveyed  the  same  to  the  defendants.  X. 
subsegucfUly  sold  the  block  of  mansions,  under  his  power 
of  sale,  to  0,,  who  made  a  settlement  of  the  property, 
under  whibh  he  ukls  himself  interested. 

On  an  action  being  brought  by  the  trustees  of  the  setUe- 
ment  to  restrain  the  defendants  from  building  in  such  a 
manner  €U  to  obstruct  the  lights  of  the  mansions. 

Held,  that  the  plaintiffs  were  not  entitled  under  the 
Conveyancing  Act,  1881,  s.  6  (2),  to  any  greater  easement 
of  light  t?ian  such  modified  easement  as  was  contemplated 
by  0,  and  8.  at  the  time  when  the  first  block  of  mansions 
was  erected, 

BinmnghEm  Btfikmg  Go.  v.  Boss,  36  W.  R.  914, 
38  Ch.  n.  295  applied. 

This  was  sn  aotion  instituted  ia  respect  of  the 
obstmctioQ  of  the  aocesB  of  light  to  oertaiii'  windows 
whioh  were  not  atioient  lights. 

The  facts  of  the  case  were  as  follows :  One  Oxley, 
being  owner  of  a  building  estate  at  Hammersmith, 
on  the  19th  of  January,  1884,  entered  into  a  building 
agreement  with  a  builder  named  Sage.  The  property 
was  plotted  out  in  the  usual  manner  for  a  building 
estate,  upon  a  plan  attached  to  the  agreement.  The 
plots  were  numbered  from  1  to  44  indusive. 

By  the  agreement  (clause  3)  Sage  oovf^nanted  "  to 
build,  cover  in,  and  completely  finish  within  twelve 
calendar  months  from  the  date  thereof  on  eadi  of 
the  parcels  of  ground  numbered  1  to  9  inclusive  on 
the  said  plan,  and  within  twenty-seven  months  from 
the  date  thereof  on  each  of  the  parcels  numbered  10 
to '19  inclusive  in  the  plan  a  good  and  substantial 
dwelling-house  or  shop  with  proper  vaults,  areas,  and 
drains  thereto  and  of  the  actual  cost  of  £1,000  each. 
•  .  .  And  also  within  twenty-seven  calendar  months 
from  the  date  thereof  to  erect  on  each  of  the  said 
parcels  of  ground  numbered  20  to  44  inclusive  a 
coach-houie  and  stable  preoiises,  dwelling-house 
or  cottage  ...  of  the  actual  cost  o!  £300 
each." 

By  clause  10  of  the  agreement  Oxley  covenanted, 
so  soon  as  the  buildiugs  had  been  completed,  to  grant 
to  Sage  a  lease  of  each  paro-1  of  ground  for  a  term  of 
ninety-nine  years  from  Christmas,  1883,  at  a  fixed 
reot  for  eaoh  plot  of  ground,  but  it  wat  provided  also 
(by  clause  14)  that  in  the  event  of  failure  to  obtain 
the  necessary  sunction  of  the  Metropolitan  Board  of 
Works  to  the  formation  of  a  certain  road  marked  out 
upon  the  plan,  a  fresh  scheme  should  be  settled  by 
arbitration.^  There  was  also  reserved  to  Oxley  power 
und«'r  certain  conditions  to  re-enter  the  premises  and 
to  complete  the  buildings  covenanted  by  Ssge  to  be 
erected;  and  by  clause  17  Sage  was,  upon  certain 
terms,  to  be  allowed  to  purchase  the  fee  simple  of  the 
premises  agreed  to  be  demised. 

The  plots  numbered  1  to  8  were  built  upon 
and  purchased  by  Sage  pursuant  to  the  option  con- 
tained in  clause  17.  Sage  then  proposed  to  Oxley  to 
erect  upon  plots  10, 11,  12,  and  part  of  30  (to  whioh 
th^  were  adjacest)  a  block  of  mansions,  ultimately 
and  now  known  as  Addison-mansions.  This  was 
assented  to,  and  these  mansions  were  erected  by  Sage 
with  the  conourrenoe  of  Ozley.    It  was  in  respect  of 


certain  windows  in  the  western  side  of  these  mansions 
that  the  present  action  was  brought 

To  the  west  of  the  site  of  the  mansions  were  the 
rest  of  plot  30  and  plots  29,  28,  27,  and  26,  herein- 
after referred  to  collectively  as  **the  adjoining 
griund."  They  now  formed  the  site  of  the  buildings 
(stables  and  a  carriage  or  van  house)  complained  of  in 
the  action  as  obstructing  the  access  of  light  to  the 
windows  of  the  mamiions. 

According  to  the  bailding  agreement  the  several 
plots  forming  the  adjoining  ground  were  amongst 
those  whioh  were  to  h*ve  built  upon  them  *'  a  coach- 
honstt  and  stable  premises,  dwelling-house  or 
cottage"  as  might  be  agreed,  and  in  default  of 
•greeioent  as  might  be  settled  by  arbitration,  in 
which  last  event  the  buildings  were  to  be  a  "  mews 
or  workmen's  residences  or  private  houses." 

When  the  building  of  Addison-mansions  was  com- 
menced Sage  contemi^ted  the  erection  of  another 
and  corresponding  block  of  mansions  upon  the  adjoin- 
ing ground,  and  he  at  the  same  time  lud  the  founda- 
tions therefor  in  such  ground  with  the  concurrence 
of  or  without  objection  Irom  Oxley.  Addison-man- 
sions were  built  with  about  half  of  the  western  waU, 
from  the  northern  end  to  the  middle  of  the  western 
side  of  the  mansions  constructed  as  a  party  wall, 
having  chimney  breasts  and  apercmres  for  fireplaces 
on  the  outside.  Hien  tiiere  was  a  return  wall  of 
about  four  feet  in  length  at  right  angles  to  this  party 
wall ;  then  a  wall  parallel  to  the  party  wall  and  with 
the  return  wall  forming  the  two  sides,  or  one  end  and 
one  side  of  an  area  or  open  space  not  intended  to  be 
built  upon.  The  southern  end  of  this  area  abutted 
upon  the  road  and  the  western  side  was  open  to  the 
adjoining  ground. 

'i^ese  foundations  on  the  adjoining  ground  were 
obviously  and  admittedly  laid  so  as  to  leave  or 
provide  a  similar  and  equal  area  on  the  adjoining 
ground  in  such  a  manner  that  the  two  areas  together 
would  make  a  space  or  court,  in  the  shape .  of  a 
parallelogram  witii  no  buildings  thereon. 

The  mansions  havmg  been  built.  Sage  exercised 
his  option  to  take  a  conveyance  in  fee  mstead  of  a 
lease.  That  conveyance  was  made  by  an  indenture 
dated  the  5th  of  May,  1886.  Attached  to  the  con- 
veyarce  was  a  plan  upon  whioh  the  t«vo  aresbs  were 
plainly  shown  and  aw  the  party  wall,  which  was 
there  so  described.  The  conveyance  contained  no 
specific  grant  of  light,  but  by  virtue  of  section  6  (2) 
qf  the  Conveyancing  Act  of  1881,  the  deed  operated 
to  convey  with  the  mszsion  all  light  appf»rtaining  or 
reputed  to  appertain  thereto  or  at  the  time  of  the 
conveyance  enjoyed  therewith. 

On  the  following  d^y,  the  6th  of  May,  1886,  a 
mortgage  was  made  by  Sage  to  Sim  and  others,  the 
same  solicitor  acting  for  Sage  and  the  mortgagees. 
The  description  of  the  parcels  and  the  plau  were,  in 
all  materuid  partioulars«  identical  with  those  on  the 
conveyance.  The  mortgagee  had  full  notice  of  the 
mortgagor's  title,  of  the  building  agreement,  and  4>f 
the  actual  condition  of  the  buildings. 

On  the  28th  of  September,  1886,  this  mortga^  was 
transferred  to  ether  mortgagees  (tbere  beiog  a 
further  advaoce) ;  and  the  deed  of  transfer  contained 
a  plan  identical  with  that  on  the  conveyance. 

In  1891  the  mortgaged  premises  were  sold  under 
the  power  of  sale  in  the  mortgage,  Oxley  himself 
being  the  purchaser.  The  present  owners,  the  plain- 
tiffs in  the  action,  were  the  trustees  of  a  settlement 
of  the  property  made  by  Oxley,  and  nnder  whioh  he 
was  interested. 

The  defendants  were  the  owners  of  the  adjoining 
ground.  They  derived  their  title  under  a  convey- 
ance by  Oxley  to  Sage  in  1887,  and  a  snbseqaent 
conveyance  l^  Sage.    Neither  of  these  purported  to 
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reserve  any  nt^ht  to  light  in  favour  of  the  manBtons, 
which  were  then  vested  in  the  mortgagor. 

The  defendants  erected  upon  the  adjoining  ground 
stahles  and  a  carriage  or  van  house.  These  buddings 
were  both  further  away  from  the  mansions  and  of 
less  height  than  the  corresponding  block  of  mansions 
originally  contemplated  woidd  have  been  if  erected. 

YouTiger,  K.  C,  and  EoUt  for  the  plamti£E8.~ We  daim 
these  lights  under  an  express  grant  imported  into 
the  conveyance  of  the  ath  of  May,  1886,  by  virtue  of 
the  Conveyancing  Act,  1881,  s.  6  (2}.  In  that  deed 
there  was  no  reservation  of  light  by  the  vendor 
Oxley.  At  the  time  of  that  conveyance  there  was 
no  building  scheme  in  existence.  This  one  block  of 
mansions  had  been  allowed  to  be  built  so  as  to  cover 
several  lots;  and  the  time  within  which  the  build- 
ings had,  under  the  agreement,  to  be  erected  was 
passed.*  And  where  you  have  an  express  grant  there 
cannot  be  an  implied  reservation:  WheeMon  v. 
Burrows,  28  W.  B.  196,  12  Ch.  D.  31.  The 
mere  fact  of  land  being  building  land  is  not 
iu  itself,  in  the  absence  of  'express  reservation, 
sufficient  for  the  purpose:  Birmingham  <&c*  Banking  Co. 
V.  Bom,  36  W.  B.  914.  38  Ch.  D.  295,  as  explained 
by  Broomfidd  v.  WiUiam$,  45  W.  B.  469,  [1897]  1  Oh. 
602.  It  was  the  view  of  Cotton,  L.J.,  in  the  former 
of  those  cases  that  both  parties  knew  there  was  an 
obligation  on  the  grantee,  to  erect  buildings  which 
would  necessarily  obstruct  the  light.  Here  the 
mansions  were  erected  by  the  grantee,  and  it  was  he 
and  not  the  grantor  who  built  the  party  wall : 
PoUard  v.  Qare,  [1901]  1  Ch.  834,  49  W.  B.  Dig.  55. 
If  at  the  date  of  the  conveyance  of  the  5ih  of  May, 
1886,  Sage  had  any  interest  in  the  adjoining  ground 
(which  we  deny)  still  he  wai  preclude  from  obstruct- 
ing our  light  by  reason  of  the  mortgage  of  the  6th  of 
May,  1886. 

They  also  cited  Lawrence  v.  Horton,  38  W.  B.  555. 

Hughea,  K»G.,  and  Harmanf  for  the  defendants. — 
This  is  a  much  stronger  case  than  Birmingham 
Banking  Co.  v.  Boas,  That  Ssge  undoubtedly  built 
under  the  building  agreement  is  shown  by  the  form 
of  the  conveyance  to  £m.  At  that  time  it  is  dear  that 
he  intended  to  build  on  the  adjoining  land  a  block  of 
buildings  to  oorre«pond  with  Addison-mansions.  He 
had  an  equitable  interest  in  that  land  under  the 
building  agreement.  As  both  the  plots  of  land  were 
subject  to  tbe  same  agreement  the  case  is  quite 
different  from  that  of  the  sale  of  a  building  on 
the  edge  of  a  vendor's  land.  The  right  to  light 
was  limited  by  the  circumstances  existing  at  the  time 
of  the  grant,  and  it  was  obvious  tiiat  no  building 
could  be  erected  on  the  adjoining  ground  without  in 
some  way  interfering  with  the  light  to  the  mansions* 
If  the  question  had  been  raised  at  the  time.  Sage 
could  only  have  had  a  limited  grant  of  light :  Birming- 
?uim,  <fec.,  Banking  Co.  v.  Boss  ;  Broomfield  v,  Williams  ; 
Burrows  y.  Lang,  49  W.  B.  564,  [1901]  2  Ch.  502. 
The  building  agreement  was  in  fact  never  abandoned 
at  all,  though  Sage  postponed  for  a  time  the  erection 
of  the  correspon<&g  block  of  mansions.  That  it  was 
the  intention  of  the  parties  to  erect  such  a  block  at 
some  time  or  other  is  clearly  shown  by  the  manner 
in  which  the  party-wall  was  marked  upon  the  pbm 
to  the  conveyance.  Section  6  (2)  of  the  Conveyancing 
Act,  1881,  has  only  a  restricted  meaning  when  dealing 
with  a  newly-erected  house :  BeddingUm  v.  AUUe,  35 
W.  B.  799,  35  Ch.  D.  317  ;  Birmingham,  <Scc,,  Banking 
Co.  V.  Boss;  Myers  v.  CaUerson,  38  W.  B.  488,  43 
Ch.  D.  470.  The  existing  buildings  do  not  form 
nearly  so  serious  an  obstruction  to  the  plaintiff's 
lights  as  the  contemplated  block  of  mansions,  if 
erected,  would  have  done. 

Cwr.  adv.  vuiL 


March  15. — Jotoe,  J.  (after  stating  the  facts  as 
above) :  It  is  contended  on  behalf  of  the  plaintiff  (and 
it  is  to  Oxley's  interest  at  the  present  time  to  support 
this  contention}  that  the  grant  of  light  by  him  under 
the  general  words  imported  by  the  Conveyancing  Act, 
1881,  into  the  conveyance  of  the  5th  of  May,  1886, 
operated  against  himself  as  an  absolute  and  un- 
limited grant  of  light  for  the  windows  in  the  western 
side  of  Addison-mansions.  In  other  words,  it  is 
contended  that  by  such  conveyance  Sage  was,  Mid 
tbe  persons  who  derive  title  under  him  to  the  adjoin- 
ing ground  now  are,  precluded  from  erecting  tbereon, 
either  the  correspon<£ng  block  of  mansions  of  which 
the  foundations  were  laid,  or  any  building  against 
their  moiety  of  the  parly  wall,  or  any  such  stables  or 
buildings.as  contemplated  by  the  building  agreement. 
In  short,  they  contend  that  they  mav  not  erect  any 
building  that  would  in  any  manner  whatsoever  inter- 
fere with  the  access  of  light  over  the  adjoining  ground 
to  the  windows  of  the  mansions  looking  into  the  area 
or  open  space. 

What,  then,  was  the  legal  effect  of  the  conveyance 
and  mortgage  of  the  5th  and  6th  of  May,  1886,  in 
reference  to  any  right  of  light,  there  being  no 
express  general  words  in  either  of  tl&ose  deeds  P 

Easeoients  and  privileges  legally  appendant  or 
appurtenant  to  property  pass  by  a  conveyance  of  the 
property  simply  without  any  additional  words,  but 
Defore  the  Conveyancing  Act  of  1881  easements  and 
privileges  which  were  used  and  enjoyed  with^  or 
reputed  to  appertun  to  the  property  without  being 
legally  appendant  or  appurtenant  did  not  pass  by  a 
conveyance  of  the  property  without  being  expressly 
mentioned. 

It  was  decided  in  Booth  v.  Alcock,  21  W.  B.  743, 
L.  R  8  Ch.  App.  663,  that  a  lease  or  grant  of  a 
house,  together  with  all  lights  thereto  belonging  or 
Uierewith  used  or  enjoyed,  is  not  a  lease  or  grant 
of  all  light  then  actually  tailing  upon  the  windoivs 
of  the  house,  but  only  of  such  right  to  light  as  the 
lessor  or  grantor  then  had.  That  is  to  say,  general 
words  in  a  grant  are  to  be  restricted  in  equity  as 
well  as  at  law  to  what  the  grantor  had  then  power 
to  grant. 

As  far  back  as  the  case  of  Stoanshorough  v.  Coventry, 
2  Moo.  &  Scott  362,  tbe  law  is  laid  down  by  Tindal, 
C.J.,  that  '*  it  is  well-escablished  by  the  decided  cases 
that  when  the  same  person  possesses  a  house  having 
the  actual  use  and  enjoyment  of  certain  lights  and 
alto  possesses  the  adjoining  land  and  sells  the  house 
to  another  person,  although  the  lights  be  new  he 
cannot — nor  can  anyone  who  claims  under  him — build 
upon  the  adjoining  land  so  as  to  obstruct  or  interrupt 
the  enjoyment  of  these  lights." 

But  in  the  very  important  case  of  the  Birmingham, 
dbc.  Banking  Co.  v.  Boss,  it  was  determined  that, 
although  a  grantor  shall  not  derogate  from  his  own 
grant,  this  rule  does  not  entitle  the  grantee  of  a  house 
with  the  lights  under  the  words  imported  into  the 
grant  by  the  Conveyancing  Act,  1881,  to  any  ease- 
ment of  light  to  an  extent  inconsistent  with  the 
intention  to  be  implied  from  the  circumstances  exist- 
ing at  tbe  time  of  uie  gprant  and  known  to  the  grantee. 
The  expression  ** lights  enjoyed"  in  the  statute  is 
confined  to  the  light  enjoyed  under  such  circum- 
stances as  would  reasonably  and  properly  lead  to  an 
expectation  that  the  enjoyment  of  that  light  woiQd 
be  continued. 

In  truth  there  is  not  in  the  conveyance  of  the  5th  of 
May,  1886,  any  express  grant  of  the  right  of  light 
now  claimed.  It  is  only  a  question  of  how  far  under 
the  circumstanoes  the  maxim  that  the  grantor  cannot 
derogate  from  his  own  grant  applies  and  operates. 
And  upon  consideration,  I  think  that  the  present  case 
is   governed   by  the  decision  in  the  Birmingham^ 
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dtc,  BavMng  Co*  ▼•  Boss.  The  adjoining  ground  as 
well  as  the  site  of  the  mansions  was  the  snbjeot  of 
the  pre-existing  building  agreement  between  the 
grantor  and  the  grantee,  the  mansions  had  been 
bnilt  by  the  grantee  and  their  respective  rights 
were  to  be  looked  for  in  the  building  agreement :  see 
judgment  of  Bigby,  L.J.,  in  Btwmfidd  ▼.  WiUtams. 
^  Uoder  the  drcnmstanoes,  having  regard  in  par- 
ticular to  the  provisions  of  the  buudiog  agreement, 
comprising  ana  affecting  as  it  does  the  plots  whidi 
form  the  adjoining  ground,  the  existence  of  the 
foundations  laid  in  such  adjoining  ground,  the 
obvious  existence  and  the  condition  of  the  party -wall 
and  the  areas  shown  in  the  plan  on  the  conveyance  of 
the  5th  of  May,  1886, 1  have  come  to  the  conclusion 
that  the  conveyance  of  the  5th  of  May,  1886,  did  not, 
as  against  Oxley,  pass  to  Sage  auy  right  to  have  the 
access  of  light  to  the  windows  of  the  mansions 
looking  into  the  area  over  the  adjoining  ground 
unobstructed  by  any  future  building  on  the  adjoining 
ground  and  not  within  the  area  contemplated  as  to 
be  left  thereon.  I  am  confident  that  no  such  resiQt 
was  intended,  nor  do  I  think  that  the  possibili^  of 
such  a  result  could  have  entered  into  the  contempla- 
tion of  either  of  the  parties. 

If  I  am  liffht  in  my  view  of  the  effeot  of  the  con- 
veyance of  the  5th  of  May,  1886,  it  follows  that  the 
mortgage  of  the  6th  of  May,  1886.  did  not  pass  to 
the  mortgagees  as  against  Oxley  and  persons  claim- 
ing through  him  any  greater  ri^ht  or  easement  than 
was  granted  or  created  against  him  by  the  conveyance 
and  I  am  of  opinion  that,  imder  the  circumstances, 
and  especially  having  regard  to  the  plan  upon  the 
mortgage,  and  the  (^vious  condition  of  the  premises, 
the  mortgagees  could  not,  if  so  minded,  lukve  pre- 
vented Oxley  and  Sage  or  their  assigns  from  erecting 
upon  the  foundations  in  the  adjoining  ground  the 
contemplated  block  of  mansions  corresponding  to  the 
block  first  erected.  In  other  words,  there  did  not,  in 
my  opinion,  result  from  such  mortgage  any  implied 
obJigation  on  SaRC  not  to  interfere  wiSi  the  lights  of 
tbe  mansion  to  the  extent  required  for  building  upon 
the  adjoining  ground  pursuant  to  the  building  agree- 
ment, or  even  of  building  the  corresponding  block  of 
mansions,  and  I  cannot  see  why  the  transferees  of 
tbe  mortgage,  or  any  purchaser  from  them,  should 
be  in  a  better  position  than  the  original  mortgagees. 

Whatever  rights  Oxley  and  Sage  together  \im  after 
the  mortgage  to  build  upon  the  adjoining  ground 
is  now  vested  in  the  defendant.  It  is  plain  that  the 
present  stables  and  buildings  of  the  defendant  on  the 
adjoining  ground  do  not  form  nearly  so  serious  an 
obstruction  to  the  access  of  light  to  the  windows  in 

aueetion  as  the  corresponding  block  would  have  done 
;  erected  on  the  same  site.  Gonsequentiy,  in  my 
opinion  this  action  by  the  persons  deriving  title 
imder  the  mortgagees  against  the  assigns  of  Oxley 
and  Sage  through  the  deed  of  1887  fails,  and  must 
be  dismissed. 

Solidton,  Morgan,  Upjohn,  Jb  Leech;  Leonard  & 
Pilditch. 


K.  B.  Div.  ) 

(Lord  Alverstone,  L.G.J.,  and    [  Nov.  21. 

Darling  and  Channell,  JJ.)      ) 

Bex  v.  Stepney  BoRoxran  Council,  (a.) 

Local  government — Metropolitan  borough — Abolition  of 
office — Compenaation  —  Statutory  duty  of  borough 
council — Muidamus — London  Government  Act,  1899 

(a.)  Beportedby  0.  G.  Wn.BRAFAM,  Esq.,  Barrister- 

at-Law. 


(62  &  63  Vict  c.  14),  «.  30— Local  Government  Act, 
1894  (66  &  57  Vict.  c.  73),  «.  Si— Local  Government 
Act,  1888  (51  <fe  52  Vict  c.  41),  a.  120. 

A  metropolitan  borough  council  is  bound,  having  regard 
to  section  120  of  the  Local  Government  Act,  1888,  to 
exercise  its  own  discretion  in  considering  and  determin' 
ing  the  amount  of  compensation  payable  to  an  official  for 
abolition  of  his  office,  and  a  mandamos  uoill  lie  to  conpd 
the  borough  council  to  exercise  this  statutory  duty,  even 
although  the  same  section  provides  for  an  appeal  to  the 
Treasury  from  the  decision  of  the  borough  council  by  the 
person  aggrieved, 

A  rule  nisi  had  b  'en  obtained  by  William  Jatsnm 
caUiag  upon  the  Mayor  and  Aldermen  of  the  Borough 
of  Stepney  to  show  causts  why  a  mandamus  siould 
not  issue  against  them  to  aesesB  the  compensation  due 
to  him  for  the  loss  of  his  offioe  as  Clerk  of  the  Vestry 
Council  of  Mile  End. 

By  the  London  Government  Act,  1899,  s.  30,  sub- 
section 1,  it  was  provided  that  any  borough  council  is 
empowered  to  abolish  any  office  it  may  deem  not 
necessary,  bat  any  officer  is  to  be  entitled  to  coni- 
pensation ;  by  sub-section  2  of  the  same  section  it  is 
provided  that  sab-section  7  of  section  81  of  the  Local 
Government  Act,  1894,  shi^  ^PP^y  ^  existing  officers 
affected  by  the  Act  as  if  references  in  that  sab- section 
to  the  district  council  were  references  to  the  borough 
council;  sub- section  7  of  section  81  of  the  Local 
Government  Act,  1894,  provides  that  section  120  of 
the  Local  Government  Act,  1888|  shall  apply  to  the 
case  of  existing  officers  affected  by  the  Act  of  1894  as 
if  references  to  the  county  council  were  references  to 
the  district  council. 

Mr.  Jut  sum's  office  was  abolished  by  the  Stepney 
Borough  Council  on  the  9th  of  January,  1901,  the 
Vestry  of  Mile  End  being  by  Order  in  Council  included 
in  the  new  Borough  of  Stepney. 

The  Treasury,  on  being  applied  to,  stated  that  it 
was  the  habit  of  the  Treasury  to  calculate  the  amount 
of  the  compensation  allowance  of   a  Civil   Service 
offirial  as  if  his  whole  time  had  been  required,  and  to 
deduct  one-fourth  of  the  amount  in  cases  in  which  the 
whole  time  of  the  official  was  not  required. 

The  Council  assessed  the  compensation  to  Mr. 
Jutsum  on  this  basis,  he  not  having  baen  required  to 
devote  his  whole  time  to  his  duties  of  vestry  derk. 

Mr.  Jutsum  obtained  a  rule  nisi  calling  upon  the 
borough  council  to  assess  the  compensation  due  to 
him,  contendmg  that  they  had  not  carried  out  the 
provision  of  section  120  of  the  Local  Government  Act, 
1899. 

Cowthope  Munroe  {Leese  with  him)  showed  cause. 
— The  borough  council  followed  the  rule  laid  down 
by  the  Tressury,  and  they  were  right  to  do  so.  ^  But 
even  if  they  were  wrong  it  is  now  well  established 
that  when  there  is  an  equally  convenient  remedy  the 
court  will  not  interfere  by  mandamus,  and  such  a 
remedy  is  provided  by  sub-section  4  of  section  120 
of  the  Local  Gbvemment  Act,  1888,  providing  for  an 
appeal  to  the  Treasury. 

He  cited  Peebles  v.  Oswaldtwistle  Urban  GouncU,  45 
W.  B.  454,  and  Reg,  v.  Inland  Revenue  Commissioners, 
In  re  Natham,  32  W.  R.  543,  12  Q.  B.  D.  461. 


respondent. — ^The  remedy 
The  applicant  is  entitled 
the  local  authority,  and 
The  mandamus  ought  to 
have  not  really  assessed 


Boydell  Houghton,  for  the 
is  not  equally  convenient, 
to  have  his  case  heard  by 
this  they  have  not  done, 
go,  as  the  local  authority 
compensation. 

Lord  AiiYEBSTONE,  L.C.J. — I  have  come  to  the 

conclusion  after  some  doubt  that  this  mandamus  must 

be  made  absolute.    It  is  now  well-established  that 

^  if  an  inferior  body  do  not  discharge  the  duty  laid 


VoLL. 


[Aprfl  96, 19Qi.] 


THE  WEEKLY  REPORTER. 


418 


High  Court. 


Bex  v.  Stbpney  Borough  Council. 


High  Court. 


upon  them  a  mandamua  will  lie  to  make  them  dis- 
charge it,  or  if  an  inferior  oonrt  do  not  entertain  a 
case  whioh  it  ought  to  entertain,  a  mandamus  will  lie 
to  oompel  it  to  do  so.  It  is  also  olear  that  when 
there  is  an  alternative  remedy  the  oourt  has  a  dis- 
cretion as  to  granting  the  remedy  by  mandamus,  and 
as  a  role  the  court  will  not  srant  the  mandamtta  when 
there  is  an  alternative  remedy.  The  duty  of  the  local 
authority  is  to  have  regard  in  fixing  the  compensation 
"  to  the  conditions  on  which  his  appointment  was 
made,  to  the  nature  of  his  office  or  employment,  to 
the  duration  of  his  service,  to  any  additional  emolu- 
ments which  he  acquired  by  virtue  of  this  Act,  or  of 
anything  done  in  pursuance  of  or  in  consequence  of 
this  Act  to  the  emoluments  which  he  might  have 
acquired  if  he  had  not  refused  to  accept  any 
office  offered  by  any  coandl  or  other  body." 
I  read  all  these  proviBions  in  order  to  show 
that  it  is  intended  that  the  council  shall  exercise 
their  own  discretion  in  assi^ssing  compensa- 
tion. Then  there  comes  the  additional  condition 
that  the  amount  shall  not  exceed  the  amount  which 
under  the  Acts  and  rules  relating  to  the  CKvil  Service 
is  paid  to  a  person  on  abolition  of  office.  If  there 
were  evidence  before  us  of  anything  to  show  that 
there  was  a  statute,  or  that  there  were  statutory  rules 
or  binding  rules  of  the  public  service  applicable  to 
this  case,  we  could  not  say  that  the  local  aumority  had 
not  acted  in  accordance  with  the  statute.  But  on  the 
materials  before  us  it  is  qoite  plain  that  whether  there 
be  such  rules  or  not,  as  to  which  we  know  nothing, 
the  local  authority  have  not  acted  in  accordance  witii 
any  rule,  but  have  followed  the  Treasury  practice.  I 
think  it  quite  impossible  that  an  arbitrary  deduction 
of  25  per  cent,  would  be  a  sufficient  regard  to  idl  the 
oiroumstances  of  the  case,  on  the  conditions  on  which 
the  appointment  was  made,  or  the  nature  of  his  office 
or  employment.  In  some  cases  it  might  be  leM  than 
25  per  cent. ,  in  some  oases  it  might  be  very  much  more. 
That  b<)ing  so,  it  was  primd  facie  the  duly  of  the 
borough  coimoil  to  have  regard  to  and  consider  this 
particular  case.  Then  it  is  said  that  the  applicant  is 
a  person  aggrieved,  that  he  can  appeal  to  the  Treasury, 
and  it  is  compared  to  cases  where  a  tribunal  has  gone 
wrong  in  law  which  the  Oourt  of  Appeal  would 
deal  witii.  But  it  seems  to  me  that  the 
remedy  is  really  a  remedy  against  an  improper 
exercise  of  discretion  by  the  lower  tribanal  as 
well  as  an  improper  refusal,  and  that  the  Treatury 
have  the  right  of  considering  the  case  and  deciding 
whether  the  amoimt  should  be  altered  or  not.  It 
seems  to  me  that  under  ordinary  drcumstances  the 
local  authority  ought  to  exercise  their  discretion  upon 
the  circumstances  of  each  particular  case,  and  that  it 
is  not  an  adequate  remedy  to  say  that  the  Treasmry 
can  fulfil  the  same  function  and  discharge  the  same 
duty  even  though  they  havenot  had  the  assistance  of  the 
local  authority.  Therefore,  apart  from  any  statutory 
rule,^  it  would  be  the  duty  of  the  local  authority  to 
consider  for  themselves  what  the  deduction  should  be. 
I  wish  it  to  be  distinctly  understood  that  I  am  not 
suggesting  that  the  l^asury  are  not  perfectly  com- 
petent to  deal  with  the  matter  on  an  appeal  under  sub- 
section 4  ;  but  I  think  that  it  was  iotended  that  the 
local  authority  should  exercise  its  discretion  upon  the 
particular  case  of  compensation,  and  that  it  was  that 
discretion  whioh  was  to  be  the  subjbct  of  appeal,  and 
that  the  appeal  was  to  be  made  by  a  person  who  was 
aggrieved.  If  there  were  any  evidence  before  me  that 
the  borough  council  themselves  thought  that  25  per 
cent,  was  the  right  deduction  or  had  exercised  a  discre- 
tion in  that  matter,  I  should  not  be  a  party  to  grant- 
ing this  mandamus ;  but  as  they  have  acted  on  some- 
thing which  I  do  not  think  is  binding  upon  them,  I 
think  they  ought  to  be  ordered  to  entertian  the  case, 


having  regard  to  the  particular  circumstances,  before 
any  question  of  alternative  remedy  arises. 

Darling,  J. — I  am  of  the  same  opinion.  Very 
much  the  most  forcible  answer  made  to  the  application 
for  this  mamdamus  was  that  there  was  an  equally 
adequate  and  equally  convcDient  remedy  provided  by 
sub-section  4  of  section  120 — ^which  is,  that,  is  if  the 
claimant  is  aggrieved  by  the  refusal  of  the  county 
council  to  grant  any  compensation,  or  by  the  amount 
of  the  compensation,  there  shall  be  an  appeal  to  the 
Treasury,  who  sbaJl  consider  the  question  and 
determine  if  any  compensation,  and  if  so  what 
amount,  ought  to  be  granted.  If  the  borongh 
council  had  really  gone  into  the  case  and  used  their 
own  judgement  upon  it,  or  had  granted  the  applicant 
an  amount  with  which  he  was  dissatiftfied,  and  if  in  that 
ci^ie,  instead  of  going  to  the  Treasury  he  had  come 
and  asked  for  tbe  mandamus,  I  think  we  ought  to 
have  refused  him  it,  and  to  have  said,  *'  No,  you  shall 
not  have  a  mandamus  because  you  have  got  an 
equally  convenient  and  adequate  remedy — ^go  to  the 
Treasury."  But  I  do  not  think  that  the  council 
reoJly  did  consider  the  question  at  all  for  them- 
selves. They  came  to  the  conclusion  that 
because  the  section  as  to  compensation  said  that 
they  miflht  grant  compensation  "  which  should  not 
exceed  the  amount  which  under  the  Acts  and  roles 
relating  to  her  Majesty's  Civil  Service  is  paid  to  a 
person  on  abolition  of  office,"  all  they  had  to  do  was 
to  write  to  the  Treasury  and  find  out  what  they  were 
in  the  habit  of  giving,  and  then  simply  to  say  "That 
is  your  compensation."  As  a  matter  of  fact  it  has 
not  been  proved  that  they  acted  upon  anv  role  of 
the  Treasury  at  all,  nor  has  it  been  proved  that  there 
was  a  rule.  They  acted  upon  what  the  Treasury 
told  them  was  their  practice.  I  do  not  think,  there- 
fore, that  they  acted  upon  any  real  judgment  of  their 
owo.  They  asked  somebody  else  for  a  measure,  they 
borrowed  a  measure  from  somebody  else  and  they 
tried  to  measure  what  they  were  to  dole  out  with 
that,  without  applying  their  own  judgment  to  what 
they  were  to  give  at  iSl.  Therefore  I  think  that  they 
have  not  taken  the  first  step  here  which  would  entitie 
Mr.  Jutsum  to  appeal  to  tiie  Treasury,  and  our 
mandamus  simply  means  that  they  must  take  that 
first  step.  If  they  do  take  that  first  step  and  arrive 
at  precisely  tiie  same  result  for  reasons  whioh  they  do 
not  give,  it  seems  to  me  that  we  cannot  interfere. 

Channxll,  J. — ^I  agree,  but  I  am  not  sure  that  I 
agree  for  the  same  reasons.  I  think,  firsUy,  that  the 
mandamus  ought  to  go  because  the  local  authority 
have  not  in  fact  exercised  their  discretion  upon  the 
matter.  They  have  thought  that  they  were  bound 
by  a  practice  of  the  Treasury,  as  though  it  were  a 
nde  under  the  Act.  If  it  had  been,  it  would  have 
been  binding  upon  them.  They  thought  that  this  rule 
of  practice  was  a  rule  by  wh^ch  they  were  bound, 
consequeotiy  they  exercised  no  discretion.  In  my 
opinion,  if  tiiey  said,  "  We  know  we  are  not  bound  by 
this  absolutely,  but  we  think  it  right  to  follow 
the  Treasury  practice,"  and  had  so  followed  it,  they 
would  have  exercised  a  discretion,  but  they  were 
mtstakeu  in  thinking  they  were  bound.  Consequently 
it  is  a  case  for  a  mandamus  calling  on  them  to 
exercise  tibeir  discretion  unless  there  is  some  rule  of 
this  court  under  which  you  could  not  issue  a 
mandamtu. 

The  one  that  has  been  suggested  is  that  there  is 
another  adequate  remedy.  It  is  clearly  settied  that 
the  court  does  not  grant  a  prerogative  writ^  of 
mandamus  where  there  is  a  remedy  eq^dly  convenient 
and  adequate.  For  a  long  time  I  thought  that  there 
was  another  remedy  equMly  convenient  and  ap^Uo- 
able,  and  I  now  think  there  is  another  remedy.    1  do 
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not  entertain  the  slightest  doubt  that  Mr.  Jutsam 
hat  another  remedy,  bat  I  do  not  think,  after  some 
consideration,  that  it  is  equally  oooyenient.  I  think 
tbat  the  looal  tribuoal  is  the  best  one  to  investigttte 
in  the  first  instance  the  particular  facts  about  this 
gentleman's  emplo3^ent.  They  will  know  much 
better  than  the  Treasury  can  know  the  number  of 
hours  or  days,  it  may  be,  that  he  was  employed  in 
the  office,  and  I  think  that  though  the  applicant  cau 
at  the  present  time  go  to  the  Treasury  and  get  them 
to  decide  finally  the  amount  of  the  ailowance  which 
he  ought  to  have — and  very  likely  he  will  have  to  go 
to  them  iu  the  end,  and  the  Treasury  will  ultimately 
have  to  decide  the  matter — jet  I  do  not  think  that 
ttiat  is  an  equally  convenient  remedy  where  the  local 
authority  have  not  exercised  their  discretion,  because 
if  he  goes  to  the  Treasury  now  he  will  have  to  go 
without  that  preliminary  investigation  which  migut 
or  might  not  bo  useful  to  him  in  going  there. 

Solicitois  for  the  appellant,  JiUaum  &  Jones, 

Solicitor  for  the  respondent,  Edward  Bettdey. 


Bbbnnak  (othxbwisb  Bobbbtb)  v.  Bbbnkan  (a.) 

Divorce — NuUity  of  marriage — Bomidl^-Matrimoniai 

residence — Jurisdidion, 

In  euiU  for  nullity  of  marriage  the  true  test  of  jurxB' 
diction  is  the  matrimonial  residence  as  distinguished 
from  domicilf  which  is  the  test  in  suits  for  dissolution. 

This  was  a  petition  for  a  decree  of  nullity  of 
marriage. 

Margaret  Roberts,  on  the  19th  of  September,  1898, 
went  through  a  ceremony  of  marriage  with  Christopher 
Brenoan  at  St.  Matthew*s  Church,  Douglas,  in  the 
Isle  of  Man. 

In  April,  1901,  the  respondent  Brennan  told  the 
petitioner  tbat  she  was  not  his  wife,  and  on  inquiry 
being  made  it  was  ascertained  that  on  the  20tii  of 
January,  1896,  the  respondent  was  married  to  Annie 
Eliza  Uorsefall,  at  St.  Peter's  Church,  Liverpool, 
and  she  was  alive  on  the  19ch  of  September,  1898. 

PritcJiard,  for  the  petitioner. — ^The  domidl  of  the 
husband  is  Irish.  If,  therefore,  this  was  a  suit  for 
dissolution  of  marriage,  this  court  would  have  no  juris- 
diction to  entertain  it.  Satts  for  nullity,  however, 
are  on  a  different  footing  to  dissolution  suits,  and 
domidl  is  not  the  true  test  of  joriadiction,  but  ooly 
matrimonial  residence.  In  1776  Sir  George  Hay, 
in  Harford  v.  Morris,  2  Hagg.  Cons.  423,  said :  *'  The 
ecclesiastical  court  certainly  has  jurisdiction  in  all 
oases  whatsoever  with  respect  to  the  marriage  of 
Engliih  subjects,  wherever  celebrated.  If  celelmted 
in  any  foreign  country,  and  it  can  be  shown  that 
such  marriage  was  contrary  to  the  general  law,  or  to 
the  principles  that  obtain  everjrwhere  with  respect  to 
marriage,  that  it  was  incestuous  or  liable  to  any 
other  impediment  under  which  by  the  law  of  nations, 
it  is  not  allowed  to  marry,  then  upon  such  objection 
it  is  proper  to  bring  a  suit  of  this  nature  before  the 
ecclesiastical  judge,  and  wherever  such  marriage  was 
celebrated  it  may  upon  such  objection  be  let  aside.  The 
ecdesiastioal  court  has  complete  jurisdiction  to  decide 
the  marriages  of  English  subjects  by  the  Bnglia^ 
law,  and  therefore,  if  &ere  was  anything  to  show  the 
marriage  void  by  tiie  general  law  respecting  marriages 

(a.)  Reported  by  GwYimE  Halt.,  Esq.,  Barrister- 

at-Law. 


or   by   any  particular  law    of  the   realm,  or  that 
a    marriage  celebrated  in    evasion  of    the  law   of 
the  realm  was  to  be  set  aside ;  if  that  proposition  was 
anywhere  tenable  certainly  this  court  has  fidl  juris- 
diction to  enter  into  the  cause  bf  nullity  upon  those 
accouits."    It  is  therefore  clear  from  that  case  that 
the   old   eooleiiastioal    courts    had   jurisdiction   to 
entertain  such    a  suit,    and  by   section  22  of  the 
Matrimonial  Causes  Act,  1857,  this  court  in  all  suits 
and  proceedings  otiier  than  to  dissolve  any  marriage 
*'  is  to  proceed  and  act  and  give  relief  on  prinoiplea 
formerly  acted  upon  by  the  ecclesiastical  courts."    In 
Armytage  v.  Armytage,  [1898]  P.  178,  46  W.  R  Dig.  48, 
Gorell  Barnes,  J.,  reiened  to  the  following  passage  in 
SheUord's  Law  of  Marriage  and  Divorce  (1841),  p.  486 : 
•(  In  matrimonial  causes  the  power  of  the  court  is  in 
personam,  and  depends  upon  the  locality  of  the  person 
cited.    Though  a  defendant  may  usually  reside  out  of 
the   kingdom — yet  if  he  is  served  with  a  citation 
within  the  jurisdiction  of  an  ecclesiastical  court  in 
England,  as  ti'at  of  tiie  Consistory  Court  of  London, 
in  a  suit  for  nullity  of  marriage  that  court    hat 
jurisdiction  to    try  the   validity    of    the   marriage 
wherever  it  might  have  been  contracted.*'    By  secticm 
42  of  the  Act  of  1857  service  of  the  petition  may 
be  cMffected  out  of  the  jurisdiction,  and  in  this  case  the 
respondent  was  in  fact  served  in  Ireland.    Moreover, 
the  decree  of  the  court  is  merely  a  declaratory  decree, 
and  it  would  be  a  great  hardship  if  the  court  were  to 
refuse  to  make  it,  for  the  petitioner  is  not  bound  to 
come    to    the   court  at   all :    Morse   v.    Morse,    2 
H^g.  Eccl.  608. 

(>>unsel    also    referred    to    Nihoyet   v.    Niboyet, 
27  W.  B.  203,  4  P.  D.  1. 

Jbttne,  p.,  in  delivering  judgment,  said  that 
though  the  judgment  of  we  Court  of  Appeal  in 
the  case  of  Nihoyet  v.  Nihoyet  had  been  reversed  and 
was  held  to  be  wrong  as  applicable  to  suits  for 
dissolution  of  marriage,  the  reasoning  would,  as  he 
understood  it,  have  been  ri^ht  if  it  had  been  applied 
to  suits  for  nullity  of  marriage.  He  was  of  opinion 
that  the  contention  that  the  doctrine  of  domioil  in 
cases  of  nullity  did  not  apply,  but  that  of  matri- 
monial residence  did,  was  well  founded,  though 
undoubtedly  jurisdiction  in  dissolution  suits  was 
determined  by  the  domicil  of  the  parties.  It  seemed 
dear  also  that  such  a  case  as  this  could  have  been 
brought  in  the  ecdessiastical  courts,  because  the  view 
taken  by  them  as  to  their  ability  to  entertain  such  a 
suit  would  have  depended  upon  the  matrimonial 
residence  of  the  parties,  and  that  bemg  so,  this  court 
also  would  have  jurisdiction  to  entertain  the  suit,  and 
ti^ere  would  therefore  be  a  decree  nisi. 

Solicitors,  Pritchard,  Englefield  d  Co,,  for   Earh, 
Sons,  A  Co,,  Manchester. 


I 


March  4. 


Prob.  Div.  &  Adm.  Div. 
Admiralty. 

*    «  The  Mystkby."  (a.) 

Ship — Collision — Damage — Dock  matiter — MasUr  of 
vessel — Matiter  and  servant — 10  Vict,  c,  27,  «.  63— 
Co-defendants — Costs. 

The  master  of  the  vessel  M.,  which  was  about  to  enter  a 
dock,  obeyed  certain  orders  given  negligently  by  a  lock 
foreman,  and  in  consequence  The  M.  collided  with 
another  vessel.  The  A.  Under  a  bye-law  of  the  dock 
company  the  lock  foreman  was  a  deputy  or  assietant  of 
t?ie  narbour  master  of  the  dock. 

(a.)  Beported  by  Gwynnb  Hall,  Esq.,  Barrister- 

at'Law. 
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High  Cottbt. 


In  an  actum  for  damages  hy  the  owners  of  The  A. 
against  the  owners  of  The  Aff.  and  the  dock  company. 

Held,  thai,  having  regard  to  secti^m  53  of  10  Vict.  c. 
27  {Harbour  Clauses  Act,  1847)  and  the  hye-law  of  the 
docJc  company,  The  M.  urns  hound  to  obey  the  orders  of 
the  lock  foreTnan,  and,  therefore,  thai  the  dock  company 
were  alone  liable  for  the  damage  sustained  by  The  A. 
'  HeUd,  also,  that  tJ^e  relationship  of  master  and  servant 
did  not  exist  between  the  owners  of  The  M.  and  the  dock 
company. 

This  was  an  appeal  by  the  defendants  the 
owners  of  the  ketdi  The  Mystery,  from  a  jadg- 
ment  in  an  action  brought  in  the  Citr  of  London 
Court  by  the  owners  of  the  steamship  William 
Adamson  for  damage  done  by  the  defeDoants  ketoh 
TJie  Mystery  under  the  following  oiroumstanoes. 
It  appeared  that  on  the  28th  of  October,  1901, 
about  2pm.,  the  weather  being  bright  and  dear 
with  a  fresh  breeze  frofu  the  south- we«t  and  the  tide 
at  the  last  of  the  flood,  The  William  Adamson,  a 
steamship  of  1,986  tons  gross,  was  awaiting  to  enter 
the  Yietoria  Dock  of  the  London  and  India  I>ook  Co. 
The  dook  master,  who  was  standing  on  the  pier-head, 
was  giving  the  directions  necessary  for  the  vessel  to 
enter  the  dook,  when  at  the  same  time  a  lock  foreman, 
who  was  on  the  lower  pier,  ordered  the  ketch 
Mystery,  which  was  lying  head  down  the  river 
just  below  the  pier-head  to  pafs  her  stem  rope 
ashore  so  that  it  might  be  made  fast,  and  he  directed 
her  to  haul  on  it  over  her  port  quarter  so  as  to  smog 
round  with  the  tide  and  Ret  into  position  to  enter  the 
dock.  The  lock  foreman  also  ordered  four  barges, 
outside  of  which  The  Mystery  had  been  lyiog,  to 
execute  a  similar  manceavre  and  swing  in  the 
same  way.  TJ^e  Mystery,  baing  caught  by  the 
wind  on  her  port  bow,  swung  rapidly  round,  and  her 
forward  rope  being  unable  to  check  her,  she  struck 
with  her  bowsprit  the  wheel  of  The  William  Adamson, 
thereby  doing  her  the  damage  for  which  the  plaintifis 
now  sought  to  recover  from  the  owners  of  The  Mystery, 
The  London  and  India  Dock.  Co.  were  subsequenuy 
added  as  defendants.  The  second  order  of  the  lock 
foreman  was  held  to  be  an  improper  order,  and  judg- 
ment was  given  against  the  dock  company,,  and  in 
the  absence  of  any  statutory  provision  exempting  the 
owners  of  TJie  Mystery  from  the  liability  for  ttie  tart 
committed  by  them,  judgment  was  given  against 
them  also.  Section  53  of  10  Vict  c.  27  enacts :  "The 
master  of  every  vessel  within  the  harbour  or  dock  or 
at  or  near  the  pier  or  within  the  prescribed  limits, 
if  any,  shall  regulate  such  vessel  according  to  the 
directians  of  the  harbour  master  made  in  conformity 
with  this  and  the  special  Act ;  and  any  master  of  a 
vessel,  who,  after  notice  of  any  such  direction  by  tiie 
harbour  master  served  upon  hun,  shall  not  forthwith 
regulate  such  vessel  according  to  such  direction  shall 
be  liable  to  a  penalty  not  exceeding  £20." 

Scrutton,  K.C.,  and  Dawson  Miller,  for  the  owners 
of  The  Mystery,  the  appellants. 

Pickford,  K.C,  and  BuckniU,  for  the  dock  company. 

Aspinall,  K,C„  aod  Balloch,  for  The  WiUiam 
Anderson,  the  respondents. 

Jeuns,  p.,  iu  delivering  judgment,  said  that  inas- 
much as  the  dock  foreman  was  a  deputy  or  assistant 
of  the  dock  master  within  the  meaning  of  rule  2  of 
the  bye-laws  of  the  defendant  dock  company,  and 
those  in  charge  of  The  Mystery  were  bound  to  obey  his 
orders  under  10  Vict,  c  27,  s.  53,  therefore  Hie  dock 
company  were  alone  liable  for  the  damase  sustained 
by  the  plaintiff's  vessel.  Moreover,  the  rdationship  of 
master  and  servant  did  not  exist  between  the  dock 
company  and  the  owners  of  The  Mystery,  so  as  to 
render  the  owners  of  The  Mystery  responsible  for  the 


look  foreman's  negligent  order.  Further,  that  the 
plaiotifib  acted  reasonably  in  making  both  l^e  owners 
of  The  Mystery  and  the  dock  company  co-defend- 
ants ;  and  inasmuch  as  the  dook  company  threw  the 
blame  on  the  owners  of  The  Mystery,  and  they  them- 
selves were  found  alone  to  blame,  the  costs  of  the 
owners  of  The  Mystery,  in  the  court  below  and  on 
appeal,  must  fall  on  the  dock  company. 

GoBBLL  Babnss,  J.,  Concurred. 
Judgment  accordingly. 

Solicitors,  Clarkson,  Greenwell,  &  Co  ;  Turner,  Son, 
&  Foley ;  Charles  E,  Harvey, 


¥rtb9  OTouncd. 
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{From  the  King*s  Bench  for  Lower  Canada,  Province 

of  Quebec,) 

Dec.  18. 

Thb  Canadian  PAOiFip  Railway  Co.  v,  Roy.  (a.) 

Bailway    Company — Negligence — Tort — Adt  authorized 
by  statute — Canada  {Quebec),  Law  of. 

In  the  absence  of  negligence  or  misconduct,  a  corpor^i-' 
tion  authorized  by  statute  to  carry  on  a  particular 
business,  is  not  responsible  for  any  damage  caused  by  its 
doing  so  in  a  normal  and  reasonable  manner  ;  for  when 
the  Legislature  has  legalized  the  acts  contemplated  and 
carried  out.  they  cannot  constitute  an  actionable  wrong. 

This  was  an  appeal  by  special  leave  from  the  Court 
of  King's  Bendi  for  Lower  Cauada,  Province  of 
Quebec. 

The  facts  sufficiently  appear  io  the  judgment  of 
their  lordships. 

Blake,  K,  C,  for  appellants. 

Chnin,  K,C,,  for  respondent 

The  judgment  of  their  lordships  (Earl  of  Halsbuby, 
L.C.,  Lords  Maonaqhtsn,  Shand,  Dayey,  Robert- 
son,  LiNDLEY,  and  Sir  Ford  North)  was  delivered 
by  the 

Barl  of  Halsbury,  L  C. — This  is  an  appeal  by  the 
Canadian  Pacific  Bad  way  Co.  against  a  judgment  of 
the  Court  of  King's  Bench  for  Lower  Canada  afi&rm- 
ing  a  judgment  of  the  Superior  Court  of  Qaebec 
whereby  that  company  were  held  to  be  liable  to 
damages  to  the  extent  of  300  dols.  for  injuries  to  the 
plaintiff's  property  alleged  to  be  caused  and  now 
admitted  to  have  been  caused  by  sparks  escaping  from 
one  of  their  locomotive  engines  while  employed  in  the 
ordinary  use  of  its  railway. 

Some  questions  were  raised  in  the  courts  below,  aod 
to  some  extent  referred  to  here,  whether  the  judg- 
ment could  be  supported  upon  the  ground  of  the  appell- 
ants having  been  guilty  of  negligence  in  their  manage- 
ment of  the  engine  or  its  appliances  being  defective. 
No  such  question  is  now  before  their  lordships.  By 
arrangement  that  question  has  been  withdrawn  and 
their  lordships  are  not  to  be  taken  as  giving  any 
opinion  whether  there  was  any  evidence  of  negligence 
or  if  there  was  how  that  issue  ought  to  be  deter- 
mined. 

The  serious  and  important  question  sought  to  be 
raised  in  this  appeal  is  whether  the  railway  company 
authorized  by  statute  to  carry  on  their  railway  under- 
taking in  the  place  and  by  the  means  that  they  do 

(a.)  Beported  by  C.  H.  Qrapton,  Esq.,  Barrister- 

at-Law. 
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carry  it  on  are  responsible  in  dama>ffe8  for  iznury  not 
oaiised  by  negligence  bat  by  the  orcUnary  and  normal 
nse  of  their  railway. 

Both  courts  below  have  held  that  in  the  Province 
of  Qaebec  the  railway  company  is  so  responsible,  and 
the  qaestion  is  whetber  that  is  the  law.  The  argu- 
ment appears  to  be  founded  on  the  suggestion  that 
Qaebec  has  a  dvil  law  of  its  own  and  that  in  that 
province  all  corporations  like  atl '  other  persons  are 
responsible  for  causing  damage  to  their .  neighbours 
by  a  fault — that  is  to  say,  any  ilctioniible  wrong — 
whether  arisiog  from  imprudence  or  want  of  skill; 
and  that  another  article  of  the  .co^e  .provides  that 
civil  corporations  constitdting  by  the  fact  of  their 
incorporation  ideal  or  artificial  persons,  are  as  such 
governed  by  the  laws  affecting  individuals  saving  the 
privileges  they  enjoy  and  the  disabilities  they  are 
subjected  to.  If  the  immunity  claimed  for  the 
appellants  were  simply  claimed  upon  the  ground  that 
they  were  a  corporation  without  reference  to  what  they 
are  authorized  to  do  in  that  capacity,  the  argument 
would  be  weU  founded ;  but  the  fallacy  of  the  suKg«stion 
in  supposing  that  that  immunity  is  datmed  CMoause 
they  are  a  corporation.  If  it  were  so  there  would  be 
no  difference  between  the  law  of  England  and  the 
law  as  so  expounded  in  the  Province  of  Quebec,  but 
the  ground  upo];i  which  the  immunity  of  a  railway 
company  for  injury  caused  b^  the  normal  use  of  their 
line  is  based,  is  that  the  Legislature  which  is  supreme 
has  authorized  the  partiouhir  thing  so  done  in  the 

E lace  and  by  the  means  contemplated  by  the  Legis- 
kture,  and  tiiat  cannot  constitute  an  actionable  wrong 
in  Englaoid  any  more  that  it  can  constitute  a  fault  by 
the  Qaebec  code.  The  principle  has  been  lucidly 
expounded  by  Lord  Hatherley  in  the  case  of  Oeddia 
V.  Propridora  of  Bann  Besfirvoir,  3  App.  Cas.  430, 
at  p.  438,  26  W.  B.  Dig.  259,  thus:  «If  a  com- 
pany in  the  position  of  the  defendants  there" 
(OrackneU  v.  The  C&rporaUon  of  Thetford,  L.  B. 
4  0.  P.  629}  "has  done  nothing  but  that  which 
the  Act  authorized — ^nay,  may  in  a  sense  be  said  to 
have  directed— and  if  the  damage  which  arises  there- 
from is  not  owing  to  any  negligence  on  the  part  of 
the  company  in  the  mode  of  executing  or  carry- 
ing into  wBct  the  powers  given  by  the  Act, 
then  the  person  who  is  injuriously  affected  by 
that  which  has  been  done  must  either  find  in  the 
Act  of  Parliament  somethiog  which  gives  him  com- 
pensation, or  he  must  be  content  to  be  deprived  of 
that  compensation,  because  there  has  been  nothing 
done  which  is  inconsistent  with  the  powers  conferred 
by  tiie  Act,  and  with  the  proper  execution  of  those 
powers.  I  say  the  proper  mode  of  exeouting  those 
powers,  because  it  appears  to  me  that  it  is  very 
neaUy  and  appositely  put  by  FitzGerald,  B.,  in 
giving  his  judflrment  in  the  Court  of  Exchequer 
Chamber,  in  this  form.  FitzGerald,  B.,  says : 
'The  substantial  question  raised  on  the  pleadings 
in  the  first  and  second  coimts  of  the  declaration 
appears  to  me  to  be  whether  these  acts  by  the 
defendants  were  done  in  a  due  exercise  of  their 
authority,  under  the  local  and  personal  statute  which 
has  been  mentioned,  without  negligence.' " 

And  Lord  Cairns,  in  the  case  of  The  Hammeramith 
Bailway  Co.  v.  Brand,  18  W.  B.  12,  L.  B.  4,  H.  L. 
171,  at  p.  215,  points  out  that  it  would  be  a 
repugnant  and  absurd  piece  of  legislation  to  authorize 
by  statute  a  thing  to  be  done  by  a  railway  company, 
and  at  the  same  time  leave  it  to  be  restrained 
by  injunction  from  doing  the  very  thing  which 
the  Legislature  has  expressly  permitted  to  i>e  done. 
Lord  Cairns  said :  "  It  appears  to  me  that  the  effect 
of  the  legislation  on  this  subject  is  to  take  away  any 
right  of  action  on  the  part  of  the  landowner  against 
the  railway  company  for  daniage  that  the  landowner 


has  sustained.  It  must  be  taken,  I  think,  from  the 
statements  in  this  case  that  the  railway  could 
not  be  used  for  the  purpose  for  which  it  was 
intended  witibout  vibration.  It  is  clear  to  demonstra- 
tion that  the  intention  of  Parliament  was  that  the 
raQway  should  be  used.  If,  therefore,  it  could 
not  be  used  without  vibration,  and  if  vibratioa 
necessarily  caused  damage  to  the  adjacent  land- 
owner, and  if  it  was  intended  to  preserve  to  the 
adjacent  landowner  his  right  of  action,  the  con- 
sequences would  be  that  action  after  action  would 
be  maintainable  against  the  railway  company  for  the 
damage  which  the  landowner  sustained;  and  after 
some  actions  had  been  brought,  and  had  succeeded « 
the  court  of  Chancery  would  interfere  by  injunction, 
and  would  prevent  the  railway  beiog  worked — whicb, 
of  course,  is  a  redwAio  ad  ahaurdum,  and  would 
defeat  the  intention  of  the  Leg^atnre.  I  have, 
therefore,  no  hesitation  in  arriving  at  the  conclusion 
that  no  action  would  be  maintainable  against  the 
railway  company." 

This  permission  of  course  does  not  authorize  the 
thing  to  be  done  negligentiy,  or  even  unneceisarily 
to  cause  damage  to  o&ers.  Much  was  argued  by  the 
learned  counsel  for  the  respondent  as  to  the 
peculiar  jurisprudence  of  Quebec,  but  in  truth 
there  is  no  such  difference  between  the  law  of 
England  and  the  law  of  Qaebec  in  this  respect  aa  he 
seemed  to  suppose.  The  law  of  England  equally  with 
the  law  of  the  province  in  question  ufirms  the 
maxim  Sic  utere  tuo  ut  alienum  non  Icedaa;  but  the 
previous  state  of  the  law,  whether  in  Quebec  or  France 
or  England,  cannot  render  inoperative  the  positive 
enactment  of  a  statute,  and  the  whole  case  tiums  not 
upon  what  waa  the  common  law  of  either  country,  bat 
what  if  the  true  construction  of  plain  words 
authorizing  the  doing  of  the  very  thing  complained  of. 
The  Legislature  is  supreme  and  if  it  has  enacted  that 
a  thing  is  lawful  such  a  thing  cannot  be  a  fault  or  ao 
actionable  wrong.  The  thing  to  be  done  is  a  privilege 
as  wdl  as  a  right  and  duty,  and  it  seems  to  their 
lordships  it  comes  within  the  express  language  of  the 
code  (article  356). 

But  it  is  said  that  the  Dominion  Bailway  Act  itself 
expressly  maintains  the  liability  of  railway  oompanies 
under  provincial  law  for  damages  caused  by  their 
operation,  and  section  92  is  referred  to.  This  may  be 
disposed  of  in  a  sentence.  That  section  refers  to 
compensation  under  the  Act  and  not  te  damages  in  an 
action  at  all,  which  is  what  the  qaestion  is  here. 

Section  288  is  more  plausibly  argaed  to  have 
maintained  the  liability  of  the  company  notwith- 
staoding  tibe  statutory  permission  to  use  the  railway; 
but  if  one  looln  at  the  heading  under  which  that 
section  is  placed  and  the  great  variety  of  provisions 
which  give  ample  materials  for  the  operation  of  that 
section,  it  womd  be  straining  the  words  uodoly  to 
give  it  a  construction  which  would  make  it  repugnant 
and  authorize  in  one  part  of  the  statute  what  it  made 
an  actionable  wrong  in  another.  It  would  reduce 
the  legislation  to  an  absurdity,  and  their  lordships  are 
of  opinion  that  it  cannot  be  so  const^ed* 

Wc,  Blake  for  the  appellants  having  waived  their 
right  to  recover  the  damages  or  costs  awarded  in 
Cuiada  to  the  respondent,  their  lordships  will  humbly 
advise  His  Majesty  that  the  judgment  of  the  King's 
Bench  affirming  the  judgment  of  the  Superior  Court 
of  Quebec  ougnt  to  be  reversed  except  as  to  costs. 
In  the  exercise  of  the  discretion  expressly  reserved 
to  their  lordships  b^  the  Order  in  Council  granting 
leave  to  appeal,  theur  lordships  direct  the  appellants 
to  pay  the  respondent's  costs  of  this  appeal. 

Solicitor  for  appellants,  8.  V.  Blake. 
Solicitors  for  respondent.  Fox  &  Preece. 
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FOTTLQEB  V.  AbDINO. 


CoTTBT  OF  Appeal. 


OtOUtt  Of  SppiaU 


]lCarohl2. 


From  K.  B.  Div.  \ 

(Collins,  M.R,  and  Bomer  and  [ 

Mathew,  L.J  J.}  j 

FouLQER  V,  Ardinq.  (a.) 

Landlord  and  tenant — Lease — Covenant  by  Uisee  to  pay 
taxes 9  rates,  and  impositions — Expenses  of  abating 
nuisance — Public  Health  (London)  Act,  1891  (54  <fc  55 
Vict.  c.  76),  «.  4. 

A  lease  of  premises  for  a  term  of  years  contained  a 
covenant  by  the  lessee  to  **  pay  and  discharge  all  taxes, 
rates,  including  sewers,  main  drainage  assessments,  and 
impositions  whatsoever  which  now  are  or  which  at  any 
time  or  times  hereafter  during  the  continuance  of  the  said 
term  hereby  granted  may  be  taxed,  rated,  assessed, 
charged,  or  imposed  upm  or  in  respect  of  the  said 
jyremises,  or  any  part  thereof,  on  the  landlord,  tenant,  or 
occupier  of  the  same  premises  by  authority  of  Parliament 
or  otfurwise  Iwwsoever  {landlords  property  tax  and  tithe 
only  excepted).**  There  was  no  covenant  to  repair  either 
by  lessor  or  lessee.  During  the  eontiniuince  of  tite  term  a 
notice  ufas  served  on  fhe  lessor,  under  section  4  of  the 
Public  HeaHh  (London)  Act,  1891,  requiring  him  to 
abate  a  nuisance  arising  on  the  premises,  and  for  tJiat 
purpose  to  execute  certain  structural  alterations,  and  he 
duly  complied  therewith. 

Held,  that  the  lessor  was  entitled,  under  the  covenant, 
to  recover  from  the  lessee  the  expenses  incurred  in  comply- 
ing with  the  notice. 

Decision  of  the  Divisional  Cjurt  (49  Tl'.  It.  442, 
[1901]  2  A".  B.  151)  reversed. 

Appeal  from  the  jud^^ment  of  a  Divisional  Court 
(Lord  Alverstone,  L.C.J.,  and  Lawranoe,  J.),  on  the 
hearing  of  an  appeal  from  a  deoinon  of  the  depaty- 
ju'lge  of  the  Wandsworth  Coonty  Court :  49  W.  B. 
442.  [1901]  2  K.  B.  151. 

The  action  was  brought  to  recover  damages  for  the 
breach  of  a  covenant  in  a  lease. 

By  an  indenture  of  lease  dated  the  27th  of  June, 
1892,  Sir  Henry  Doulton  demised  to  Robert  Ellwood 
a  house  and  premises  known  ae  Parklands,  in  the 
parish  of  Stieatham,  for  a  term  of  yeuf.  "By  the 
Jeasd  Ell  wood  covenanted  to  '*  pay  and  discharge  all 
taxes,  rates,  including  sewers,  main  draioage  assess- 
ments, and  impositions  whatsoever,  which  now  are  or 
which  at  any  time  or  times  hereafter  duriog  the 
oontiouaoce  of  the  said  term  hereby  granted  be  taxed, 
rated,  assessed,  charged,  or  imposed  upon  or  in  respect 
of  the  said  prenu«es,  or  any  part  thereof,  on  the 
landlord,  tenant,  or  oocupier  of  the  raid  premises  by 
authority  of  Parliament  or  otherwise  howsoever 
(landlord's  property  tax  aod  titiie  ooly  exoepted)." 
The  lease  contained  no  repaiiiog  covenant,  either  by 
the  landlord  or  the  tenant. 

By  an  indenture  dated  the  1st  of  April,  1895,  Sir 
Henry  Doulton  assigned  his  reversionary  int^^rest  in 
Parklands  to  the  plamtiff.  and  in  Jane,  1896,  EUwood 
assigned  his  lease  to  the  defendant. 

On  the  25th  of  August,  1900,  dikring  the  con- 
tinuance of  the  term,  tbe  sanitary  inspector  for  the 
parish  of  Streatham,  an  officer  of  the  Wandsworth 
District  Board  of  Works,  served  on  the  plaintiff  a  notice 
undtr  the  Public  Health  (London)  Act,  1891,  s.  4, 
sub-section  1,  requiring  him,  as  the  owner  of  Park- 
lands,  to  abate  a  naisaoce  arising  on  tbe  premises 
from  a  foul  and  offensive  privy,  defective  soil-pipe  or 
connections  to  water-closets,  and  other  defective 
sanitary  arrangements,  by  removing  the  old   foul 

{a.)  Beported  by  F.  G.  Bi^oeibb^  Esq.,  Barrister- 
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and  offensive  privy,  building  a  proper  water-closet, 
laying  a  new  4-inch  drain,  properly  ventilated, 
making  good  the  defects  in  the  soil-pipe  or  branches, 
and  by  executing  other  works  of  a  like  character 
neoessary  to  prevent  a  recurrence  of  the  nuisanoe. 

The  neoessary  work  was  carried  out  at  the  cost  of 
£35  by  the  plaintiff,  who  then  daimed  to  be  repaul 
that  sum  by  the  defendant.  The  defendant  disputed 
his  liability,  and  the  plaintiff  brought  an  action  iu  the 
county  court  to  recover  the  sum. 

The  county  court  judge  gave  judgment  for  the 

Elaintiff,  holding  that  the  defendant  was  liable  under 
is  covenant  to  bear  the  expense  in  question. 
On    appeal    the    Divisional     Court   reversed    thA 
decision  of  the  county  ourt  judge,  and  gave  judg- 
ment for  the  defendant. 
The  plaintiff  appealed  to  the  Court  of  Appeal. 

Bray,  K,C.,  and  Clavell  Slater,  for  the  plaintiff 

Colam,  for  the  defendant. 


The  following-  c%spr  were  cited:  TidsweU  v.  WrAt* 
worth,  15  W.  B.  427,  L  B.  2  C.  P.  326 ;  Thompson  v. 
Lapworth.  16  W.  B.  312,  L.  B.  3  C.  P.  149 ;  Crosse  v. 
Baw,  23  W.  B.  6  L.  B.  9  Es.  209 ;  Hartley  v.  Hudson, 
4  C.  P.  D.  367,  28  W.  B.  Dig.  1 19  ;  Bawlins  v.  BHggs, 
27  W.  B.  138,  3  C.  P.  D.  368 ;  Budd  v.  Marshall,  5 
C.  P.  D.  481,  28  W.  B.  Dig.  118|;  Aldridgey.  Feme, 
34  W.  B  578.  17  Q  fi.  D.  212 ;  Mdhado  v.  Wood- 
cock 9  Times  L.  B.  48 ;  Smith  v.  Bobinaon,  41  W.  B. 
588,  [1893]  2  Q.  B.  53 ;  Brett  v.  Bogers,  45  W.  B. 
334,  [1897]  1  Q.  B.  525;  Farhw  v.  Stephenson,  48 
W.  B.  213.  [1900]  1  Ch  128 ;  Arding  y.  Economic 
Printing  and  Publishing  Co.,  79  L.  T.  B«p.  622,  47 
W.  B.  Dig.  93 ;  Allum  v.  Dickinson,  SO  W.  B.  930, 
9  Q.  B.  D.  632;  Wilkinson  v.  Collyer,  32  W.  B.  614, 
13  Q.  B.  D.  1 ;  and  Badcock  v.  HunJt,  37  W.  B.  205» 
22  Q.  B.  D.  145. 

Collins,  M.B. — The  cases  on  this  subject  have  run 
very  fine,  but  I  have  come  to  the  conclusion  that  the 
appeal  should  be  allowed.  I  do  not  propose  to  go 
throa^h  the  cases  which  have  been  cited  in  detail,  Imt 
I  prefer  to  confine  myself  to  a  broad  view  of  the 
matter. 

The  question  is  whether  the  covenant  contained 
in  this  lease  has  the  effect  of  throwing  upon  the 
tenant  an  obligation  wnioh,  if  it  had  not  been  for 
the  covenant,  might  have  fallen  upon  the  laadlordt 
The  oblis:ation  aro«e  under  tbe  provisions  of  tiie 
Public  Health  (London)  Act,  1891,  s.  4,  and  was  in 
respect  of  the  structural  condition  of  the  premises 
demised,  whioh  were  found  to  be  in  such  a  condition 
as  to  let  in  the  powers  of  the  sanitary  authority.  A 
notice  under  the  section  was  sent  to  the  landlord, 
callmg  on  him  to  rectify  the  defect  which  was  founa 
to  exist  and  to  carry  out  certain  sanitary  arrange- 
ments. The  landlord  did  the  work  himself,  and  the 
quesiion  is  whether  the  tenant  is  boimd  under  the 
covenant  to  recoup  him.  The  words  of  the  covenant 
are  that  the  tenant  will  "  pay  and  discharge  all  taxes, 
rates,  including  sewers,  main  drainage,  assessments, 
and  impositions  whatsoever,  which  now  are  or  which 
at  any  time  or  times  hereafter  during  the  continuance 
of  the  said  term  hereby  granted  be  taxed,  rated, 
assessed,  charged,  or  imposed  upon  or  in  respect  of 
the  said  premise*,  or  any  part  thereof,  on  the  land- 
lord, tenant,  or  occupier  of  the  same  premises  by 
authority  of  Parliament  or  otherwise  howsoever.'*  I 
will  in  ^e  first  place  point  out  that  certain  possible 
difficulties  which  might  have  arisen  have  been 
removed.  It  is  now  clear  on  the  authoritiee  that  a 
defect  whioh  was  inherent  in  the  premises  at  the 
time  of  the  granting  of  the  lease  may  be  the  subject- 
matter  of  the  obUgation  thrown  on  the  tenant  by  sndi 
a  covenant.    And  it  is  also  dear  that  such  a  oorenant 
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may  apply  to  capital  charges,  such  as  the  coit  of 
stmotoral  alterations.  If  we  were  uninoumbered  by 
authoritiee,  oould  any  one  doubt  that  an  obligation 
imposed  on  a  landlord  in  respect  of  a  structural 
defect  which  he  was  called  upon  to  remedy  was  an 
imposition  imposed  on  the  landlord  in  respect  of  the 
premises  P  It  seems  to  me  quite  clear  that  such  an 
obligation  comes  within  the  words  of  the  covenant. 
But|  it  is  said,  if  the  covenaot  has  such  a  wide 
meaning  as  that,  how  can  a  line  be  drawn  any- 
where P  Most  not  the  covenant  also  cover  snch  a  case 
as  that  of  a  house  being  beyond  the  building  line  and 
there  being  a  cotisequent  obligation  to  pull  it  down  ? 
In  answer  to  that  objection  it  is  contended  that  a 
tenant  could  not  by  any  possibility  be  supposed  to 
have  intended  to  have  undertaken  such  an  omigation 
as  that,  and  that  in  a  contract  between  landlord  and 
tenant  the  parties  ought  to  be  supposed  to  be  dealing 
with  such  matters  as  might  reasonably  be  expected  to 
come  within  the  purview  of  their  contract.  That 
seems  to  me  to  be  a  sound  argument  In  more  l^an 
one  case  the  word  "outgoings"  has  been  used,  and 
has  been  reUed  on  as  being  the  widest  word  that  could 
be  used.  I  think  the  use  of  that  word  is  open  to  the 
same  observation.  But  it  is  admitted  that  the  cases 
show  that  "  outgoings  "  would  cover  the  present  case. 
It  was  not  said  in  any  of  the  caaes  that,  because  the 
word  **  outgoings  "  might  possibly  cover  a  wider  area 
than  it  was  sought  to  bring  within  it,  therefore  it  did 
not  cover  the  narrower  area-  which  it  was  sought  to 
bring  within  it.  I  cannot  say  that  the  word  **  im- 
positions "  is  not  wi^e  enough,  and  I  see  no  reason  to 
prevent  the  court  from  putting  upon  the  word  the 
meaning  which  the  appellant  contends  for.  It  was 
pointed  out  that  there  was  no  case  in  whidi  it  had 
been  held  that  the  word  '*  impositions  **  covered  such  an 
obligation  as  the  present,  and  it  was  contended  that 
not  one  of  the  decisions  was  based  on  the  use  of  that 
word.  That  may  be  so,  but,  on  the  other  hand,  there 
is  no  decision  that  the  word  *' impositions  "  cannot 
cover  such  an  obligation.  In  my  opinion  it  is  wide 
enough  to  cover  this  class  of  obligation.  It  seems  to 
me  to  be  reasonable  to  suppose  that  the  parties  had 
in  their  contemplation  the  possibility  of  such  an 
incident  happening  as  occurred  in  this  case  and  of 
such  an  obligation  arising  in  consequence. 

The  general  current  of  the  authorities  is  in  favour 
of  the  view  which  I  am  taking.  For  a  long  time  the 
cardinal  distinction  which  was  generally  observed 
was  that  which  was  drawn  between  Tidswell  v.  Whit- 
teorth  and  Thompion  v.  Lapworth — ^viz.,  that  between 
an  obligation  on  the  landlord  personally  and  an 
obligation  on  the  landlord  in  respect  of  the  premises. 
In  tbe  later  cases  greater  emphasis  was  laid  on  the 

Sreseoce  or  absence  of  particular  words  in  the 
escription  of  the  obligations  contained  in  the  coven- 
ants. Brett  V.  Bogera  was  one  of  this  class  of  cases, 
the  last  being  Farlow  v.  Stevenson,  1  think  it  is 
sufficient  for  the  plaintiff  to  show  that  the  covenant 
contains  a  word  apt  to  describe  the  quality  of  the 
obligation  in  question,  and  that  a  charge  has  been 
imposed  on  him  in  respect  of  the  premises.  I  there- 
fore cannot  agree  with  the  judgment  of  the  Divisional 
Cborty  and  I  think  the  appeal  must  be  allowed. 

BoMBB,  L.J.--I  am  of  the  same  opinion.  The. 
authorities  are,  in  my  judgment,  in  an  unsatisfactory 
condition.  I  am  sorry  that  the  line  taken  in  Tida- 
well  V.  WhUworih  was  not  followed  up.  But,  as  the 
cases  now  stand,  it  seems  to  me  that  the  defendant 
is  liable.  If  the  covenant  had  contained  the  words 
"  duties  imposed,''  it  is  admitted  that  it  would  have 
covered  this  obligation.  I  think  that  a  duty  imposed 
is  the  same  thing  as  an  imposition,  and  that  "  im- 
podtJon"  ia  even  a  larger  word  than  '*daty."    It 


ought  not  to  be  held  to  cover  anything  beyond  what 
oomd  reasonably  be  8U{>pobed  to  be  within  the  con- 
tem^tion  of  uie  parties ;  bat  it  seems  to  me  im- 
possible to  say  that  the  liability  to  make  a  new  closet 
could  not  have  been  within  the  contemplation  of  the 
I>arties.  On  the  contrary,  it  appears^  to  me  that  soch 
a  liability  wai  within  the  contemplation  of  the  parties 
and  within  tbe  scope  of  the  covenant, 

MiLTHEW,  L  J.,  concurred* 

Appeal  allowed, 

SolioitorB  for  the  plaintiff,  Fovdger  Jb  Bohinaon, 

SoHoitor  for  the  defendant,  G.  Aplin  Nichoh, 


} 


March  3. 


From  K.  B.  Div. 

(Oollins,  M.K.,   and 

Bomer,  L.J.) 

Sachs  v,  Hendebson.  (a.) 

Practice — Costa — Action  founded  on  tort — Wrongful 
removal  of  fixtures  after  agreement  for  leaae — Qoaidy 
Courta  Act,  1888  (51  <&  62  Vict.  c.  43),  a.  116. 

The  plaintiff  in  hia  atatement  of  claim  aUeged  that  Ij/ 
an  agreement  in  writing  he  agreed  to  take  and  the 
defendant  to  grant  a  Uaae  of  a  houaefrom  a  future  daUt 
thai  at  the  date  of  the  agreement  certain  fixtures  wrt 
affixed  to  and  were  part  of  the  houae,  and  that  after  (he 
date  of  the  agreement  and  before  the  platniiff  took  posm- 
aion  under  the  Uaae  the  defendant  wrongfully  removed 
aome  of  the  fixturea  ;  and  the  plaintiff  claimed  damages. 
The  defendant  in  hia  defence  (inter  alia)  brought  into 
court,  with  a  denial  of  liability,  the  eum  of  £20  as 
auffident  to  aatiafy  the  claim.  The  plaintiff  to(^  this 
aum  out  in  aatiafactlon,  and  carried  in  hia  bill  of  Mis 
for  taxation. 

Held,  that  the  action  waa  founded  on  tort  unthia  ths 
meaning  of  aection  116  o/  the  County  Oourta  Act,  1996» 
and  the  plaintiff  waa  entitled  to  coats  on  the  High  (Mart 
aoale. 

Appeal  by  the  plaintiff  from  an  order  of  Jelli  }•* 
at  chambers,  affirming  the  taxation  of  the  plsistf  > 
oosts  on  the  county  court  scale. 

The  statement  of  claim  alleged  that  by  an  sgra^- 
ment  in  writing  in  October,  18V9,  contained  in  otftsb 
letters,  the  plaintiff  agreed  to  take,  and  the  defe&dtft 
agreed  to  grant,  a  lease  of  a  house  and  premises  froiB 
tne  25th  of  March.  1900 ;  tbat  at  the  date  of  tbe 
contract  certain  fixtures  were  affixed  to  and  were  i>art 
and  parcel  of  the  said  house  and  premises ;  that  on 
the  21st  of  March,  1900,  the  lease  was  duly  executed 
and  the  plaintiff  went  into  possession  on  theSistof 
March,  1900;  and  that  after  the  date  of  the  eon- 
tract,  but  before  the  plaintiff  went  into  possessxoo, 
the  defendant  wrongfully  removed  certain  fixtures; 
and  the  plaintiff  claimed  damages.  The  defendsi^ 
in  his  statement  of  defencs,  denied  the  alle^tlcos  m 
the  statement  of  daim,  and  set  up  oertion  ctiMrr 
defences ;  and,  further,  he  brought  into  court,  with  a 
denial  of  liability,  the  sum  of  £20  as  sufficient  to 
satisfy  the  plaintiff's  daim.  The  plaintiff  took  the 
£20  out  in  satisfaction  of  his  daim,  and  gave  the 
defendant  notice  thereof,  and  carried  in  his  hfll^of 
oosts  for  taxation.  The  master  hdd  that  the  aetkm 
was  founded  on  contract  within  the  meaning  cj 
section  116  of  the  County  Courts  Act,  1888,  and  tsm 
the  oosts  upon  the  oounty  court  scale. 

Jelf,  J.,  at  chambers,  affirmed  the  master's  dedsion* 

The  plaintiff  appealed. 

(a.)  Beported  by  W.  F.  Babbt,  Bsq.,  Banistst- 
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G,  A»  Bcott,  for  the  plaintiff. — TblB  is  an  action 
founded  on  tort  within  seotion  116  of  the  Ooonty 
Gonrts  Act»  1888.  A  vendor  in  posBesnon  affcer  a 
oontraot  for  the  sale  of  land  is  nntQ  completion  in  the 
position  of  a  tnutee  for  the  purchaser:  Glourke  v. 
Bamuz,  [1891]  2  Q.  B.  456,  40  W.  B.  Dig.  274.  The 
defendant  being  in  that  position  tortionsly  dealt 
with  the  property  of  which  he  was  trustee  for  the 
plaintiff  by  removing  the  fixtures.  That  was  a  tort, 
and  the  action  was  therefore  founded  on  tonrt.  The 
rule  laid  down  in  Turner  ▼.  Stallibraaa,  46  W.  B.  81, 
[1898]  1  Q.  B.  56,  is  that  if  the  plaintiff,  in  prder  to 
make  out  a  cause  of  action,  must  rely  on  a  contract, 
the  action  is  founded  upon  contract.  That  means 
that  if  the  cause  of  action  arises  directly  out  of  a 
contract,  the  action  is  founded  on  contract  But 
where  it  is  necessary  to  prove  a  contract  merely  in 
order  to  briug  about  the  relation  between  tiie  parties, 
the  base  is  different :  per  Collins,  L.J.,  in  Turner  v. 
StallihrasB,  It  was  necessary  here  to  prove  the  con- 
tract for  the  lease  of  the  house,  merely  for  the 
purpose  of  proving  the  relation  between  tiie  parties 
and  the  position  ia  which  they  stood  towards  each 
other.  That  relation  imposed  a  duty  and  the  breach 
of  duty  arose  out  of  that  relation.  The  action  there- 
fore was  *'  founded  on  tort"  within  section  116.  [He 
also  referred  to  PonUftx  v.  Midland  Railway  Co  ,  26 
W.  B.  209,  3  Q.  B.  D.  23 ;  Kelly  v.  Metropolitan  Rail- 
way Co.,  43  W.  B.  497,  [1895]  1  Q.  B.  944.  He  also 
contended  that  section  116  of  the  County  Courts  Act. 
1888,  did  not  apply  as  tbe  action  was  not  one  which 
could  have  been  commenced  in  a  county  court,  the 
value  of  the  tenement  exceeding  £50  a  year  and  the 
titie  thereto  coming  in  question  within  section  60 ; 
but  the  arguments  upon  this  point  are  omitted  as 
the  court  gave  ao  decision  upon  it.] 

(7.  K,  F,  Cleave,  for  the  defendant — Tiiis  was  an 
action  founded  on  contract  within  the  rule  laid  down 
in  Kelly  v.  Metropolitan  Railway  Co.  and  Turner  v. 
StaUihrass.  The  defeodant  was  the  owner  of  this 
house  and  property  and  he  could  deal  with  them  as  be 
pleased,  subject  only  to  the  contract  with  the  plaintiff. 
Apart  from  the  contract  to  grant  the  lease,  and  as 
incidental  thereto  to  hand  over  these  fixtures  to  the 
plaintiff  upon  the  day  of  completion,  there  was  no 
duty  upon  the  defendant  to  hand  them  over.  The 
plaUitiff  must  therefore  rely  upon  a  breach  of  contract 
by  the  defendant,  and  the  action  is  founded  on  con- 
tract within  section  116. 

Collins,  M.B. — ^This  appeal  raises  the  question 
whether  the  action,  in  wnich  the  plaintiff  has  re- 
covered £20,  is  an  action  "  founded  on  tort "  within 
the  meaning  of  section  116  of  the  County  Courts  Act, 
1888.  If  it  is,  the  plsintiff  is  entitied  to  costs  on  the 
High  Court  scale.  The  master  and  the  judge  at 
chambers  have  both  held  that  the  action  is  founded 
on  contract  within  the  meaning  of  section  116,  and 
that  the  plaintiff  is  not  entitled  to  High  Court  costs. 
In  my  opinion,  when  the  facts  are  looked  at,  the 
action  is  founded  on  tort.  It  has  been  repeatedly 
laid  down  that,  in  order  to  determine  this  queistion, 
the  substance,  and  not  merely  the  form  of  the  matter, 
must  be  looked  at.  The  question  arises  in  this  way : 
The  defendant,  in  October,  1899,  agreed  to  gprant  a 
lease  of  the  house  and  premises  to  the  plaintiff  as 
from  the  25th  of  March,  1900.  After  the  lease  had 
been  executed  and  the  plaintiff  had  taken  possession 
he  found  that  certain  fixtures  which  were  on  the 
premises  at  the  time  when  he  agreed  to  take  the 
lease  had  been  removed  by  the  defendant.  Iq  those 
oircumstanoes  it  seems  to  me  that  the  case  is  com- 
pletely covered  by  the  decision  of  this  court  in  Turner 
v«  StaUibraMm  It  was  there  pointed  out  that,  when 
dealing  with  breaohea  of  duty,  it  is  not  enough,  in 


order  to  displace  the  contention  that  an  action  is 
founded  on  tort,  to  aver  that  the  duty  in  the  last 
resort  arises  out  of  some  contract.  In  that  case 
the  duty  arose  out  of  a  contract  of  bailment, 
but  it  was  held  that  the  action  for  breach  of  that 
duty  was  f  oimded  on  tort.  It  is  there  pointed  out 
that  frequently  where  a  duty  arises  and  is  not  per- 
formed, there  is  a  consensus  of  mind,  antecedent  to 
the  breach  of  duty,  which  has  established  the  relation 
between  the  parties  out  of  which  the  duty  arises. 
Nevertheless,  when  once  the  relationship  is  established, 
and  the  breach  of  duty  arising  out  of  that  relation- 
ship follows,  the  action  founded  on  that  breach  of 
duty  may  be  an  action  founded  on  tort  I  agree  that 
the  division  between  tort  and  contract  is  not  a  logical 
one,  but  still  it  is  not  often  difficult  to  say  when  a 
thing  is  a  wrong  and  when  it  is  a  contract.  If  the 
pliuntiff  had  brought  an  action  for  a  breach  of  a  par- 
ticular stipulation  in  the  contract,  dearly  the  action 
would  have  been  founded  on  contract.  But  where 
the  plaintiff  is  only  bound  to  refer  to  the  contract  in 
order  to  show  the  relation  between  the  parties,  and 
then  shows  some  act  of  misdoing  in  connection 
with  what  has  to  be  done  under  the  relation  so 
established,  that  amounts  to  a  tort  That  is  dear 
from  the  railway  eases— e.^.,  Kelly  v.  Metropolitan 
Railway  Co.,  where  an  action  is  brought  by  a  passen- 
ger agMinst  a  railway  company  to  recover  damages 
for  personal  injuries  caused  by  their  negligence.  The 
relation  between  the  passenger  and  the  riulway  com- 
pany is  founded  upon  the  contract  of  carriage,  but 
when  there  is  a  breach  of  duty  arising  out  of.  that 
rdation,  tiie  action  based  upon  that  breach  of  duty 
is  io  substance  an  action  founded  on  tort  and  not  on 
contract.  In  the  present  case  there  was  a  duty  on 
the  defendant  arising  out  of  the  relation  between  him 
and  the  plaintiff  created  by  the  agreement  to  grant  a 
lease,  not  to  take  away  from  the  subject-matter  of 
agreement  anything  included  thereio.  Any  reason- 
able man  would  cau  a  breach  of  that  duty  a  wrong. 
The  allegation  is  that  the  defendant  took  advantage 
of  being  in  possession  to  subtract  something  from 
what  he  had  agreed  to  let.  That  is  clearly  a  tort. 
The  appeal  must  therefore  be  allowed. 

BOMBR,  L.J. — ^I  am  of  the  same  opinion.  These 
somewhat  puzsding  questions  must  be  dealt  with  from 
the  point  of  view  of  substance  and  not  of  form.  The 
form  of  the  pleadings  is  not  the  decisive  test.  The 
question  is  whether  the  action  is  or  is  not  in  substance 
an  action  for  breadi  of  contract  or  an  action  of  tort. 
Applying  that  test,  it  seems  to  me  that  the  present 
action  is  substantially  founded  on  tort.  The  allega- 
tion is  that  the  defendant,  having  agreed  to  grant  a 
lease  of  certain  premises,  induding  the  fixtures  there- 
in, took  away  some  of  the  fixtures  without  telling  the 
plamtiff  of  it,  and  the  plaintiff  executed  the  lease 
under  the  impression  that  the  fixtures  were  still  there. 
Li  my  opinion  that  is  a  tort.  The  defendant  by  tbe 
agreement  undertook  an  obligation  towards  the 
plaintiff  to  use  reasonable  care  in  the  protection  of 
the  property,  the  subject  of  the  agreement.  If  the 
defendant  had  been  guilty  of  want  of  reasonable  care, 
he  would  have  been  g^ty  of  negligence — ^that  is  to 
say,  a  tort,  and  would  have  been  liable  to  the  plaintiff ; 
yet  it  is  said  that  because  the  defendant  went  further 
and  was  guilty  of  a  wilful  wrong  by  removing  the 
fixtures,  the  action  to  recover  damages  for  that  wrong 
in  not  an  action  foimded  on  tort.  I  do  not  agree.  I 
think  that  the  appeal  should  be  allowed. 

Appeal  allowed. 

Solidtors   for   the    plaintiff,   8U  Barhe  Bladen  ds 
Wing. 

Solidtors  for  the  defendant,    Ou9cotte,   Wad?Mm^ 
Bradhwryf  A  TickelL 
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From  Chao.  Div.  ) 

(Yanghui  Williams,  Stirliog,  and  [ 

Oozens-Hardy,  L.JJ.)  ) 

Httsby  v,  London  Blbotbio  Sttpply  Cobpobation 

•  (Lihitbd).  (a.} 

Eledric  Lighting  Ads — Arrears  due  to  electric  supply 
corporation  —  Receiver  —  Occupier —  EUetric  Lighting 
Act,  1882  (45  &  46  Vict.  c.  56),  a.  19 -^Electric 
Lighting  Orders  Confirmation  (No.  2)  Act,  1889  (62 
<fc  53  Vict,  c.  178),  Schedule,  clause  47. 

A  hotel  company  contracted  with  an  electric  lighting 
company  for  a  supply  of  electricity  to  the  hotel.  A 
receiver  and  manager  was  appointed  of  the  property  of 
the  hotel  company  by  an  order  in  a  debenture- holders' 
action.  The  receiver  entered  into  possession  of  the 
premises.  At  the  time  the  receiver  entered  into  posses-^ 
sion  the  hotel  company  was  indebted  to  the  electric  lighting 
company  for  electricity  supplied,  and  the  latter  company 
threatened  to  discontinue  the  supply  unless  the  arrears  due 
to  them  were  paid.  The  receiver  brought  an  action  for 
an  injunction  to  restrain  the  company  from  cutting  off  the 
supply. 

Held,  that,  assuming  in  the  receiver's  favour  that  he 
was  a  new  occupier  of  the  premises,  still  he  had  no*right 
to  a  supply  under  the  Electric  Lighting  Acts  till  he  had 
entered  into  a  new  coniraxA  with  the  electric  lighting  com- 
pany, and  that  the  motive  of  the  electric  lighting  company 
in  demanding  a  contract  could  not  affect  their  statutory 
rights.  On  the  otJier  hand,  if  he  claimed  under  the  con" 
tract  with  the  hotel  company  he  was  bound  to  discharge 
the  arrears. 

The  injunction  wcu  accordingly  refused. 

This  was  an  appeal  from  an  order  of  Eekewich,  J., 
granting  an  injacction. 

The  facts  were  as  follow : 

A  company  ciJled  the  St.  Ermin's  Hotel  Co. 
entered  into  a  contract  with  the  defendants,  the 
Electric  Supply  Coiporation,  for  tbe  supply  of 
electricity  to  the  hotel. 

The  company  had  iasned  debentures,  and  in 
a  debdntore-holders*  action  the  debenture-holders 
obtained  an  order  for  the  appointment  of  a  receiver 
and  a  manager. 

The  receiver  was  Mr.  Husey,  the  plainti£  Mr. 
Husey,  having  gone  into  possession  of  the  hotel, 
desired  to  have  a  continuance  of  the  supply  of 
electridty.  At  the  moment  when  he  went  into 
possession  there  was  due  from  the  hotel  company  to 
the  London  Electric  Supply  Corporation  a  sum  of 
£437  for  electric  energy  supplied.  Mr.  Husey  was 
not  prepared  to  enter  into  any  fresh  contract  himself ; 
on  the  contrary,  at  this  time  he  never  said  anything 
vmon  the  hypothesis  that  the  contract  with  the  St. 
Ermin's  Hotel  Go.  had  come  to  an  end.  All  he  did 
was  to  intimate  his  desire  for  l^e  electric  light  to  be 
continued  to  be  supplied  after  he  had  been  appointed 
receiver. 

The  defendanis  were  not  willing  to  supply  the 
electricity  under  the  old  contract  unless  some  pro- 
vision was  made  for  the  diBoharge  of  the  debt  which 
was  due  for  the  previous  supply,  and  their  secretary 
submitted  to  the  receiver  a  draft  which  they  invited 
the  receiver  to  sign  if  he  wished  the  supply  of 
electric  Ught  to  be  continued.  It  ran  thus: 
*'I,  the  receiver  appointed  by  the  Court  of 
Chancery  in  the  above  matter,  hereby  personally 
undertake  and  promise  that  your  account  for  eleotcic 
enerffy  supplied  to  the  above  whidi  is  at  present  out- 
stanomg  and  amounts  to  £437  2s.  shall  be  paid  within 
twenty-eight  days  from  the  date  hereof   and  that 

(a.)  Beported  by  J.  I.  Stiblino»  Esq.,  Banister- 

at-Law« 


accounts  for  supply  of  electric  energy  subsequent  to 
the  18th  inst.  sluill  be  paid  weekly  during  the  tenure 
of  my  receivership."  This  draft  was  dated  **  this  9bh 
day  of  January,  1902."  The  receiver  wa«  not  wiUin^ 
to  sign,  and  the  company  proposed  under  those  oir- 
cumstanoeito  cut  off  the  supply  of  electricity. 

The  receiver  theireupon  issued  the  writ  in  this 
action  in  which  he  daimed  to  have  the  Electric 
Supply  Corporation  restrained  from  cutting  off  the 
electricity. 

Kekewidh,  J.,  g^nted  an  in j auction  subject  to 
certain  undertakings  which  were  to  be  given  by  the 
plaintiff  in  the  following  terms:  "  And  the  plaintiff, 
Ernest  Innis  Husey,  by  liis  counsel  undertaking  to 
make  such  necessary  application  and  enter  into  a  new 
contract  as  reqoired  by  section  47  of  the  proviiionai 
order  scheduled  to  the  Electric  Lighting  Orders 
Confirmation  {No.  2)  Act,  1889  (52  &  53  Vict.  c. 
178).  And  the  plaintiff  by  his  counsel  undertaking  to 
abide  by  any  order  this  court  mav  hereafter  think 
fit  to  make  as  to  damages  in  case  the  court  shall  be 
of  opinion  that  the  defendants  shall  have  sostained 
any  by  reason  of  this  order  which  the  plaintiff  ought 
to  pay,  this  court  doth  order  ttiat  the  defeodants,  the 
London  Electric  Supply  Corporation  (Limited),  be 
restrained,  until  such  undertaking  to  make  such 
application  aforesaid  be  complied  with,  from  outtiog 
off  or  discontiouing  the  supply  of  electric  current 
from  their  mains  to  the  premises  known  as  St.  Ecniin's 
Hotel,  Yictorift-street,  iu  the  city  of  Westminster." 

The  defendants  appealed. 

By  the  Electric  Lighting  Act,  1882,  s.  19 :  <'  When 
a  supply  of  electricity  is  provided  iu  any  part  of  an 
area  for  private  purposes,  then,  except  in  so  far  as  is 
otherwise  provided  ^  the  terms  of  the  licence^  order, 
or  special  Act  authorizing  such  supply,  every  corn- 
pan  v  or  person  within  that  part  of  the  area  shall,  on 
appucation,  be  entitled  to  a  supply  ou  the  same 
terms  on  which  any  other  company  or  person  in  soch 
part  of  the  area  is  entitled  under  similar  drcasi- 
stances  to  a  corresponding  supply." 

By  section  21 :  "  If  any  local  authority,  company, 
or  person  neglect  to  pay  any  charge  for  electricity  or 
any  other  sum  due  from  them  to  the  undertakers  in 
respect  of  the  supply  of  electricity  to  such  local 
autnority,  company,  or  person,  the  undertakers  may 
cut  off  such  supply,  and  for  that  purpose  may  cut  or 
disconnect  any  electric  line  or  other  work  through 
which  electricity  may  be  supplied,  and  may,  until 
such  charge  or  other  sum,  together  with  any  expenses 
incurred    oy  the  undertakers   iu    cutting   off  such 
supply  of  dectricity  as  aforesaid,  are  fully  paid,  but 
no  longer,  discontmue  the  supply  of  electricity  to 
such  local  authority,  company,  or  person." 

By  the  Electric  Lighting  Order  Confirmation  (No. 
2)  Act,  1889,  a  provisioiud  order  granted  by  the 
Board  of  Trade  to  the  defend^mts  in  that  year  was 
coDfirmed.  Clause  47  of  that  order  provided  that  the 
undertakers  (the  defendants)  should  "upon  being 
required  to  do  so  by  the  owner  or  occupier  of  any 
premises  situate  witliin  fifty  yards  from  any  diA- 
tritmting  main  of  the  undertakers  •  •  •  give  and 
continue  to  give  a  supply  of  energy  for  such  premises 
in  accordance  with  the  provisions  of  this  order  .  .  • 
subject  to  the  conditions  following"  {inter  cUia): 
'*  Every  owner  or  occupier  of  premises  requiring  a 
supply  of  energy  shell  'serve  a  notice  upon  the 
undertakers  specifying  the  premises  in  respect  of 
which  such  supply  is  required,'  the  maximum  power 
required,  and  the  day  on  which  the  supply  is  required 
to  commence,  and  '  enter  into  a  writt€m  contract  with 
the  undertakers  (if  required  by  them  so  to  do)  to 
continue  and  receive  and  pay  for  a  supply  of  energy 
for  a  period  of  at  least  two  yean  of  such  an  amount 
that  &e  payment  to  be  iqade  for  the  aainei  at  tiis 
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rate  of  charge  for  the  time  beiog  charged  by  the 
undertakers  for  a  supply  of  energy  to  ordinary 
oonsnmers  within  the  area  of  supply,  shall  not 
be  less  than  20  per  cent,  per  annum  on  the  outlay 
incurred  by  the  undertakers  in  providing  auy  elf  ctric 
lines  required  under  this  section  to  be  provided  by 
them  for  the  purpose  of  such  supply,'  and  give  to 
the  undertakers,  if  required  by  them,  security  for 
payment.  If,  after  notice  by  the  undertakers, 
■ecuiity  is  not  given  by  the  owner  or  occupier  within 
■even  days,  or  if  the  security  given  becomes  invalid 
or  imufficient,  the  undertakers  may,  if  they  think  fit, 
discontinue  to  supply  energv  for  such  premises  bo 
long  as  such  failure  continues." 

P.  0.  Lav}rence,  K,G,y  and  Austen  Cartmell,  for  the 
defendants. — ^The  plaiatiff  gets  his  right  to  a  supply 
of  electricity  either  imder  the  old  contract,  in  wliich 
case  he  must  pay  the  arrears  due  to  the  defendants, 
or  he  must  make  a  freih  application  to  the  defendants 
as  a  new  occupier  of  the  premises,  in  which  case  the 
defendants  can  cut  off  the  supply  till  he  does  so. 

They  referred  to  Paterson  v.  Gas  Light  and  Coke 
Co.,  45  W.  B.  39,  [1896]  2  Oh.  476;  In  re  Marriagey 
Neave,  &  Co.,  45  W.  E.  42,  [1896]  2  Ch.  663. 

Warringion^  K.C.y  and  Mitchell,  for  the  plaintiff. — 
Under  section  19  of  the  Electric  Lighting  Act,  1882, 
the  pluotiff  is  entitled  to  a  supply  of  electricity  on 
the  same  terms  as  any  other  person  within  the  area. 
On  the  true  construction  of  section  21  the  defendants 
are  not  entitled  to  cut  off  the  supply  on  default  in 
payment  except  when  the  defaulter  continues  to  be 
the  person  to  whom  the  supply  is  given.  This 
pKOvision  in  the  Blecfric  lighting  Act  differs  from 
the  similar  provision  in  the  Oas  Acts,  under  which  a 
gas  company  can  out  off  the  supply  from  the  premises. 
Under  the  Electric  Lighting  Acts  a  company  has  no 
right  to  refuse  to  supply  an  occupier  of  premises 
because  a  previous  occupier  has  made  default. 
Payment  of  arrears  is  nowhere  made  a  condition  of 
continuing  the  supply.  The  contract  required  by 
daute  47  of  the  Eleotno  Dghting  Confirmation  Act 
is^  only  required  in  cases  where  no  supply  is  b^g 
given  at  cJL  Li  the  present  case  the  receiver  is, 
having  regard  to  the  terms  of  the  order  appointing 
him,  an  occupier  of  these  premises.  The  case  of 
Paterson  ▼.  Gas  Light  and  Coke  Co,  does  not  therefore 
apply.  The  defcDdants  here  have  never  offered  to 
Bupfdy  the  plaintiff  on  his  entering  into  a  contract 
with  them,  but  on  the  contrary  have  refused  to  do 
so  unless  the  arrears  due  from  the  St.  Ermin*s  Hotel 
Co.  are  paid*  Their  conduct  relieves  the  plaintiff 
from  the  necessity  of  making  auy  further  application. 

The  following  cases  were  referred  io:  Inre  Smith. 
41  W.  E.  159.  [1893]  1  Q.  B.  323 ;  In  re  Flack,  48 
W.  E.  446,  [1900]  2  Q.  B.  32;  Richards  v.  Overseers 
of  Kidderminster,  44  W.  E.  505,  [1896]  2  Oh.  212, 

Austen  Oarmell  replied. 

Yauohan  Williams,  LJ.,  stated  the  facts  and 
oontinued :  From  the  indorsement  on  the  writ  issued 
by  the  receiver  it  is  obvious  that  tiie  claim  was 
msde  upon  the  basis  that  the  contract  between  the 
Electric  Supply  Corporation  and  the  tit.  Ibrmin's 
Mansions  Froprietafy  (Limited)  was  still  a  sub- 
gistuig  contract.  But  when  the  case  came  before 
Kekewich,  J.,  the  receiver  took  up  an  alternative 
sort  of  position — namdy,  that  the  occupation  by 
the  limited  company  had  come  to  an  end  and 
that  there  was  a  new  occupation  by  hiuL  Now  I 
shall  assume  that  this  latter  contention  was  right, 
and  I  think  that  this  is  the  contention  wbidi 
puts  the  receiver  in  the  best  position.  I  assume  that 
there  was  a  new  occupation  by  him;  that  the 
occupation  by  the  Mansions  Proprietary  (Limited) 


had  come  to  an  end,  and  he  was  a  new  occupier.  If 
that  is  so,  in  my  judgment  the  receiver  was  not 
entitled  to  any  supply  of  electric  lighting  unless  and 
until  he  made  a  new  contract  with  the  Electric 
Supply  Corporation.  On  the  other  hand,  if  one  is  to 
suppose  that  the  old  contract  with  the  Mansions 
Pxoprietiury  (Limited)  continued,  and  that  the  supply 
was  to  continue  under  that  old  contract,  there  can  be 
no  doubt  that  the  Electric  Supply  Corporation  were 
entitled  to  cut  off  the  electricity  because  of  the  default 
that  had  been  made  and  not  discharged  under  the 
contract  between  the  corporation  and  the  Mansions 
Proprietary  (Limited),  for  the  past  supply  of  electric 
energy. 

Under  these  circumstances  it  seems  to  me  whichever 
way  you  put  it,  it  was  not  right  to  grant  this  injunc- 
tion restraining  the  Electric  Supply  Corporation 
from  cutting  off  the  supply.  I  think  that,  whether 
one  looks  at  it  on  the  assumption  that  the  old 
contract  continued,  or  whether  one  looks  at  it  on  the 
assumption  that  there  wa^  a  change  of  occupation,  in 
neither  esse  ought  the  Electric  Supply  Corporation 
to  have  been  restrained.  We  have  had  a  long  argu- 
ment to-day  as  to  whether  or  not  the  47th  section 
of  the  Confirmation  Act  applies  to  anything  else  than 
the  first  oontrsot  for  the  supply  of  electric  energy. 
It  is  said  that  certain  clauses,  especially  the  clauses 
contained  in  the  first  and  second  conditions  for  the 
contract,  do  not  apply  to  auy  case  but  a  case  where 
there  is  for  the  first  time  a  supply  of  electric  energy. 
And  it  is  said  that  those  clauses  have  no  application 
to  a  case  in  which  there  is  an  existing  supply  of 
electric  energy  and  the  connections  have  been  made 
by  the  company  under  a  previous  contract.  I  do  not 
propose  to  ctedde  how  that  may  be.  I  think  there  are  a 
great  many  cogent  reasons  which  might  be  urged  to 
show  that  the  47tii  section  is  a  section  of  general 
application.  I  cannot,  however,  shut  my  ejes  to  the 
fact  that  there  are  some  arguments  whicii  were  most 
forcibly  urged  by  Mr.  Warrington  to  the  contrary. 
But  I  do  not  think  that  one  ncM  decide  that  question 
at  all.  According  to  my  view,  whether  the  47th 
sectionappliestootherthan  the  first  supply  of 4le(^city 
or  not,  it  is  plain  that  under  the  Act  of  1882  no  one  is 
entitled  to  demand  a  supply  of  electric  energy  unless 
and  until  he  has  made  a  contract  wiih  the  under- 
takers, who  have  the  authority  to  supply  the  electric 
energy.  The  basis  of  the  general  Act  of  1882  is  that 
persons  requiring  a  supply  shall  be  entitied  to 
contract  for  the  same  providmg  that  the  undertakers 
shall  not  charge  a  price  exceeding  the  limits  imposed 
by  the  licence,  order,  or  special  Act  authorizing  the 
undertakers  to  supply  electricity,  and  provided  also 
that  the  undertakers  show  nopref  erenoe,  and  that  really 
iseffeotivelyprovidedfor  in  thel9thsection,  the  effect  of 
which  is  that  every  person  shall  be  entitied  to  a  supply 
of  dectric  energy  on  the  same  terms  upon  which  any 
other  i>enK)n  under  similar  circumstances  is  entitied 
to  a  corresponding  supply.  But  that  is  only  a  pro- 
vision which  assumes  that  there  is  already  a  con- 
tract fixing  the  terms  of  supply  as  between  the 
corporation  and  some  other  persons  who  are  supplied. 
!nien  the  Act  of  Parliament  says  in  effect  that  any 
other  person  who  wishes  for  a  supply  under  similar 
circumstances  is  to  have  a  right  to  insist  upon  hav- 
ing a  similar  contract.  But  all  that  assumes  that 
there  will  be  a  contract,  and  seetion  20,  which  is  the 
section  which  provides  for  the  limit  in  prices,  also  is 
a  section  drawn  upon  the  basis  that  there  is 
to  be  a  oontiraot.  Section  20  is  ''  The  undertakers 
shall  not  in  making  any  agreements  for  a  supply 
of  electricitv  show  any  undue  preference  to 
any  local  autiiority,  company,  or  person,  but  save  as 
aforesaid  they  may  make  such  charges  and  supply  the 
electricity  that  may  be  agreed  upon,  not  exceeding 
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the  limite  of  prioe  imposed  by  or  in  purtuanoe  of 
the  lioenoe,  order,  or  special  Aot  lioennog  the  supply 
of  eleotrioity.'*  The  outcome  of  all  this,  in  my  judg- 
ment, is  shortly  this,  that  the  receiver  here  is  not 
entitled  to  any  supply  of  electricity  unless  and  imtil 
he  has  made  a  contract  for  that  supply.  He  has  not 
made  that  contract,  and  as  long  as  he  has  not  made 
that  contract  he  is  not  entitled  to  have  the  Electric 
Supply  Ck>rp<»ation  restrained  from  cutting  off  the 
electricity.  As  I  have  already  said,  if  tiie  receiver  is 
not  the  occupier — if  there  has  been  no  change  of 
occupation— and  the  Proprietary  Mansions  (Limited) 
are  still  in  occupation,  &en  a  fortiori  the  Electric 
Supply  Oorporation  ought  not  to  be  restrained. 

I  only  wish  to  add  one  word  upon  a  point  that  has 
been  urged  upon  us  in  rempect  of  the  purpose  which 
it  is  said  the  Electric  Supply  Corporation  have 
here  in  insisting  in  cuttmg  off  unless  and 
until  a  contract  is  made.  It  is  said  that  their 
real  object  is  not  to  get  a  contract,  but  to  compel  the 
leodver  for  the  debenture-holders  to  pay  this  £400 — 
the  whole  account  for  electricity  supmied — which  the 
debenture-holders  are  not  really  Uable  to  pay.  I  do 
not  know  whether  that  is  the  object  or  not.  but  I 
will  assume  that  it  is  put  of  the  object.  But  even  so 
the  Electric  Supply  Oorporation  have  a  right  to  say, 
'*  We  will  cut  off  the  supply  of  electric  energy  until  a 
new  contract  is  made."  If  the  debenture-holders 
would  sooner  pay  the  old  account  than  keep  the 
the  hotel  or  mansions  in  darkness  for  a  few  days, 
so  much  the  better  for  the  Electric  Supply  Oor- 
poration; they  have  a  perfect  right  to  exercise 
any  rights  that  they  have,  and  not  the  less  a 
right  to  enforce  tiieir  rights  because  by  so 
dSng  they  will  be  likely  to  get  collateral 
advantage.  I  cannot  say  at  this  present  moment 
whether  the  Proprietary  Mansions  (Limited)  would 
prefer  to  remain  in  darkness  for  a  week  or  with  only 
candles  or  something  of  that  sort,  but  it  seems  to  me 
that  the  question  of  what  the  ultimate  purpose  of  the 
Electric  Supply  Oorporation  may  be  has  really 
nothing  to  do  with  the  abstract  question  of  law  that 
we  have  to  dedde  here.  It  has  been  said  ttiat  one 
can  have  no  sympathy  with  the  Electric  Supply 
Oorporation  who  are  putting  the  screw  on  In  tiliis 
way.  I  do  not  say  that  that  is  not  so,  but  it  is  not 
necessary  to  have  sympathy  for  a  oorporation  because 
a  corporation  never  has  sympathy  for  anyone  else. 

Stibuno,  L.J. — ^I  am  of  the  same  opinion.  I 
shall  only  say  a  very  few  words.  This  action  is  l>ased 
on  the  imringement  of  a  legal  right.  The  injunction 
which  has  been  granted  is  not  sought  on  any 
equitable  ground,  but  simply  because  it  is  contended 
by  the  plaintiff  that  the  defendants  threaten  and 
intend  to  violate  a  legal  right  of  the  plaintiff— viz.,  the 
continuous  supply  of  electric  Hght  to  tlie  St.  Ermin's 
Mansions.  In  order  therefore  to  obtain  an  injunc- 
tion he  must  show  a  legal  right  to  that  supply. 
[His  lordship  stated  the  facts,  and  continued :] 
I^ow,  the  limited  company,  who  were  the  owners  of 
the  hotel,  have  made  a  serious  default,  and  a  large 
sum  is  due  in  respect  of  the  electric  supply  from 
them.  The  stipulation  in  this  contract,  if  the  receiver 
adopts  it,  would  be  binding  as  against  him,  but  he 
objects  to  pay  the  arrears  and  therefore  naturally  he 
wul  have  nothmg  to  do  with  this  contract.  It  is  not 
for  me  to  say,  and  I  do  not  express  an  opinion  one 
way  or  the  other,  whether  he  can  be  compelled  to 
adopt  that  contract  or  can  only  get  a  suppW  by 
entmng  into  another  and  fresh  agreement.  But  if 
he  does  not  choose  to  avail  himself  of  that  contract 
the  only  other  way  in  which  he  can  get  a  supply  is 
by  virtue  of  his  being  occupier  of  the  hotel.  Now, 
his  titie  to  that  arises  either   under    the    Electric 


lighting  Order  Oonfirmation  Aot  of  1889  or  under 
the  general  provisions  of  the  Electric  Lighting  Act 
of  1882,  and  the  learned  counsel  for  the  plaintiff 
rather  relied,  I  thiuk,  upon  the  provisions  of  the 
Electric  Lighting  Order  Oonfirmation  Act  of  1889,  s. 
47.  That  begins  by  imposing  an  obligation  on  the 
electric  lighting  company  which  I  shall  read  very 
shortly :  '*  The  undertokers  shall,  upon  being  required 
to  do  so  by  the  owner  or  occupier  of  any  premises 
(within  certain  limits  which  I  need  not  mention), 
give  and  continue  to  give  a  supply  of  energy  for  su<di 
premises  in  accordance  with  the  provisions  of  this 
order."  Therefore  that  imposes  the  duty  of  giving  and 
continuing  to  give  a  supply  of  energy  when  required 
so  to  do  by  the  owner  or  occupier  of  any  premises, 
but  such  supply  is  to  be  given  and  continued  in 
accordance  with  the  provisions  of  the  order.  Now 
that  extends,  I  suppose,  to  every  owner  and  occupier 
within  the  defined  limits.  The  subsequent  portion 
of  the  section  imposes  obligations  upon  the  owner, 
and  occupier.  The  second  part  of  it  begins :  "  Every 
owner  or  occupier  of  premises  requiring  a  supply  of 
energy  shall  do  certain  things.'*  The  language  as  far 
as  I  have  read  it  is  as  extensive  as  that  which  is  used 
with  reference  to  owners  and  occupiers  in  the  pre- 
ceding portion  of  the  order,  and  it  seems  to  me  that 
primd  facie  the  meaning  must  be  taken  to  be  that 
every  owner  or  occupier  who  desires  to  avail  himself 
of  the  provisions  in  the  earlier  part  of  the  order  and 
to  seek  a  supply  from  the  undertakers  is  on  his  part  to 
comply  witii  the  directions  which  are  given  in  the 
subsequent  portions  of  the  order.  These  require  him 
to  serve  a  notice  upon  the  undertakers  specifying  the 
premises  iu  respect  of  which  such  supply  is  required, 
and  the  maximum  power  required  and  so  forth,  and  to 
enter  into  a  written  contract. 

Now  I  quite  agree  that  notwithstanding  the  wide 
language  which  was  used  it  may  be  that  the  terms  of 
the  section  and  the  nature  of  the  obligations  imposed 
show  that  it  is  to  receive  a  narrower  interpretatum, 
and  it  is  said  that  in  part  at  least  the  language  as  to 
some  of  the  obligations  which  are  there  imposed  does 
show  that  it  did  not  apply  to  owners  or  oocu^ers 
who  were  not  requiring  supply  for  the  first  tune,  or 
at  all  events  to  occupiers  who  became  such  at  the 
time  when  there  was  an  existing  supply  to  the  prem- 
ises. I  do  not  think  it  is  necessary  for  me  on  this 
occasion  to  do  more  than  to  say  that  I  am  not  satis- 
fied that  that  limitation  exists.  And  notwithstanding 
the  points  which  were  very  forcibly  put  both  by  Mr. 
Warrington  and  Mr.  Mitc&ell,  I  remain  as  at  preeent 
advised  of  the  opinion  that  every  owner  or  occupier 
must  fulfil  the  conditions  imposed  by  section  47 
of  this  order,  but  if  I  am  wrong  in  that 
then  I  agree  entirely  with  what  Yaughan  Williams, 
L.J.,  has  said  as  to  the  effSect  of  section  19  of  the 
Act  of  1882 ;  and  quacunque  via,  1  am  of  opinion  that 
the  occupier  is  not  entitied  as  of  right  to  a  supply 
of  dectnc  light  until  he  enters  into  a  contract  with 
the  corporation.  The  plaintiff  does  not  profess  to 
have  entered  into  any  such  contract,  and  therefore  it 
seems  to  me  that  there  is  no  ground  for  the  in- 
junction. I  wUl  only  add  tbis,  that  if,  as  I  think, 
the  defendants  had  the  right  which  they  insist  upon, 
of  cutting  off  the  electric  light,  the  court  has  no 
jurisdiction  to  interfere  with  them  simply  because 
they  may  do  it  for  the  motive  which  is  suggested.  It 
has  been  held  by  the  House  of  Lords  in  a  well-known 
case  that  even  the  existence  of  malice  does  not 
prevent  a  person  exercising  his  legal  right  or  found  a 
right  for  an  injunction  against  such  person.  Here 
the  facts  fall  very  short  of  that,  and  it  seems  to  me 
therefore  that  there  is  no  foundation  for  the  granting 
of  the  injunction  which  has  been  granted  by 
I   Eekewich,  J. 
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CIozxns-Habdy,  L.  J. — ^I  am  of  the  same  opimon. 
Tb0  if)  junotion  which  has  been  granted  can  only  be 
JQftflled  on  the  ground  of  a  breaoh  or  a  threatened 
oreaoh  of  some  contract  between  the  plaintiff  and  the 
defendants  or  on  the  gronnd  of  a  breach  of  some 
•tatatory  dnty  imposed  upon  the  defendimts  in  faTonr 
of  the  plaintiff.  Now,  there  is  one  contract  in 
«zi(rtence  which  has  been  called  the  old  contract — 
that  is,  the  contract  between  the  Electric  Supply 
Corporation  and  the  hotel  company.  That  is  a  con- 
tract npon  which  the  plaintiff  here  does  not  rely  for 
tike  best  possible  reason,  that  under  the  express  terms 
of  that  contract  the  Electric  Supply  Corporation  has 
the  right  to  cut  off  the  supply  by  reason  of  the  non- 
payment of  the  arrears  due.  No  new  contract  is  even 
alleged  by  the  plaintiff,  but  it  is  suggested— at  least 
this  is  how  I  understand  it  to  be  put— that 
tiiere  is  a  breach  of  some  statutory  duty  whidi 
entitles  the  plaintiff  to  relief  by  way  of  injunc- 
tion. I  assume,  without  in  any  way  deciding, 
that  the  plsintiff  in  this  case — the  receiyer  in  the 
debenture-holders'  action — ^is  by  virtue  of  the  form 
of  the  order  appointing  him  to  be  deemed  an  occupier 
of  these  premises.  If  he  is  not  an  occupier,  then  it 
seems  to  me  to  be  plain  that  there  is  no  itatutory 
duty  towards  him.  But  if  he  is  an  occupier,  and 
trerang  him  on  that  footing  I  cannot  find  anything 
in  the  itaiutes  which  entities  a  person  from  the  mere 
fact  of  being  in  occupation  of  premises  which  have 
been  supplied  with  the  electric  light  to  say  "  You 
mutt  continue  this  supply  between  you  and  me,  and 
in  fact  you  are  bound  to  continue  it  for  at  least  seven 
days  without  any  security — without  any  right  what- 
ever on  my  part."  Now  I  prefer  to  bate  my  view 
rather,  as  Yaughan  Williams,  L.J.,  has  done,  upontiie 
Act  of  1882,  s.  19.  I  think  section  19  contemplates 
an  arrangement  or  a  contract  between  the  occupier 
and  the  company,  and  then  the  words  ''entiued 
to  a  supply"  mean  entitied  to  a  supply  under 
and  by  virtue  of  a  contract  maoe  between 
the  occupier  and  the  company.  The  toms  of 
supply  may  ^ry.  There  is  a  maximum,  and 
there  is  a  clause  in  the  Act  which  prevents  undue 
preference.  But  within  those  limits  it  is  Idft  to  the 
electric  light  compuiy  to  make  such  baigains  as  it  may 
think  fit  with  individual  customers  who  apply  to  them 
lor  a  supply  of  electric  light.  This  seems  to  me  really 
to  have  been  the  view  taken  hy  Buckley,  J.,  in 
MdropoHtan  Eledric  Supply  Co.  (Ztm»M)  v.  Oinder, 
49  W.  B.  508,  [1901]  2  Gh.  799,  which  has  been  referred 
to  from  which  I  will  only  read  one  passage  at  p.  810. 
He  says :  "  Under  section  19  every  person  within  such 
area  as  this  is  entitled  to  a  supply  upon  the  same 
terms  on  which  any  other  person  :n  the  area  is  entitied 
under  similar  circumstances  to  a  corresponding 
supply.*'  Now  that  expression  "  person  entitied  *' 
means,  I  think,  entitled  by  arrangement  made 
between  him  and  the  company.  No  such  arrange- 
ments have  been  made  here,  no  such  contract  is 
dl1<^Bsd  now  to  exist  between  the  plaintiff  apd  the 
company.  I  think  tiiat  for  these  reasons  the 
injunction  granted  by  Kekewich,  J.,  ought  to  be 
discharged. 

Appeal  allowed. 

Solicitors,  Deacon,   Gihtofn^  Meicalf,    A    Marriott; 
G»  /.  R,  Stammers, 
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Buckley, 

Fletoheb  v.   Lanoashirx  and   Yobkshibs 

Bailway  Go.  (a.) 

Vendor  and  purchaser — Bailway  company — Mine  owner 
— Possession  of  mines — Intereti  upon  purchase-^naney 
—  Construction  of  private  Act  of  l^arliamerU  — 
"  Losses." 

A  railway  company,  owners  of  a  canal,  were  em- 
powered  hy  a  private  Act  of  Parliament  to  yive  notice  to 
adjacent  mine  owners  not  to  work  their  mines  within  a 
prescribed  distance  of  the  canal.  Upon  such  a  notice 
being  given  the  company  were  to  purchase  the  mint» 
affeded  hy  the  notice,  the  am&wnt  of  purchcue^money  ana 
compenscUion  was  to  he  settled  hy  arbitration,  arid  the 
compensation  was  to  include  *'  all  such  additional  expenses 
and  losses  "  as  sliovXd  be  incurred  by  the  mine  owner  hy 
the  minerals  being  left  for  the  support  of  the  canal.  In 
1892  the  company  gave  a  notice  under  the  Act  to  a  mine 
owner.  The  amount  of  the  purchaee^money  and  com' 
pensation  was  settled  by  arbitration  in  1901,  and  was 
subsequently  paid  by  the  company  without  prfjudice  to  the 
question  of  the  right  of  the  mine  owner  to  interest. 

Held,  that  the  mine  owner  ivas  not  entitled  to  interest 
under  tTie  Act  as  an'*  additional  loss" 

But,  held,  that  the  company  were  in  possession  or 
enjoyment  of  the  mines  in  question  from  the  date  of  their 
notice,  and  that  upon  the  general  principles  of  equity  €U 
between  vendor  and  purchaser  the  mine  owner  was  entitled 
to  interest  at  4  per  cent  upon  the  purchcue^moneyasfrom 
that  date. 

Action. 

This  was  an  action  to  recover  interest  upon  the 

Surchase-money  or  compensation  payable  by  tiie 
ef  endant  company,  under  a  private  Act  of  Parliament, 
for  certain  mines  and  minerals  which  tbey  had  given 
notice  to  the  plaintiffs  not  to  work. 

The  plaintms  were  the  administators  of  the  estate 
of  one  Herbert  Fletcher,  in  whom,  at  the  date 
of  the  Act,  were  vested  certain  mines  and  minerals 
lying  undeor  or  adjacent  to  the  Manchester,  Bolton, 
and  Bury  Canal,  and  who  was  then  engaged  in 
working  them.  The  defendants  were  the  owners  of 
the  canal. 

By  the  Lancashire  and  Yorkshire  Bailway  (Various 
Powers)  Act,  1892  (55  &  56  Vict  c.  olxxvi.),  it  was 
provided  by  section  53,  with  regard  to  these  mines 
and  minerals,  that  when  the  mine  owner  should  get 
within  a  prescribed  distance  of  the  canal  he  should 
aive  two  months'  written  notice  to  the  defendant 
company  of  his  intention  to  proceed  with  the  worldng 
of  the  mines,  and  that  within  such  period  of  two 
months  he  should  not  continue  to  work  within  the 
prescribed  distance. 

Section  55,  after  giving  the  company,  upon  receipt 
of  this  notice,  power  to  inspect  the  mines,  proceeded : 
"  If  the  company  be  willing  to  purchase  and  make 
compensation  for  such  bed,  vein,  or  seam  within  the 
prescribed  distance  or  any  part  thereof  to  t^e  mine 
owner,  and  shall  give  notice  in  writing  to  that  effect 
to  such  mine  owner,  then  the  said  bed,  vein,  or  seam 
within  the  prescribed  distance,  or  such  part  thereof 
as  the  company  may  desire  to  be  left,  shall  not  be 
wrought  or  gotten,  but  shall  be  purchased  and  jiaid 
for  by  the  company ;  and  if  the  company  and  mine 
owner  do  not  agree  as  to  the  amount  of  such 
purchase-money  and  compensation,  the  same  shall 

(a.)  Beported  by  Neyille  TsBBtrrr,  Bsq.,  Bar- 
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be  lettled  b^  atbitrtttion  in  fbe  maimer  proTided  for 
by  the  Arbitration  Act,  1889,  or  any  saboLsting 
•tatatory  modification  thereof.  Such  compensation 
■hall  inolnde  in  addition  to  the  value  of  the  bed, 
team,  or  vein  so  purchased,  all  such  additional 
expense!  and  losses  as  shall  be  incurred  by  the 
mine  owner  by  reason  of  the  leaving  of  minends  for 
the  support,  security,  or  preservation  of  the  canal 
•  •  .  or  for  the  continuous  working  of  the  said 
mines  being  interrupted." 

By  section  62  the  mines  and  minerals  paid  or 
compensated  for  were  to  vest  in  and  belong  to  the 
defendant  company,  and  to  remain  for  ever  un- 
worked. 

The  Act  was  passed  in  Jime,  1892,  and  Mr.  Fletcher, 
who  was  at  the  time  working  within  the  prescribed 
distance,  in  July,  1892,  gave  notice  to  the  company 
of  that  fact,  under  section  53. 

On  the  19th  of  November,  1892,  the  defendant 
oompany  gave  Mr.  Fletcher  notice  in  writiog  under 
tectum  66  that  they  were  willing  to  purchase  and 
make  compensation  to  him  for  so  much  of  the  mines 
therein  specified  as  remained  unworked,  and  sudi 
further  compensatioin  as  he  might  be  entitled  to  under 
the  Act,  and  that  that  part  of  the  mines  must  not  be 
wrought  or  gotten. 

Mr.  Fletcher  died  in  December,  1896.  His  admiois- 
traton  and  the  company  not  being  able  to  agree  upon 
the  amount  of  the  purobase-money  and  compensation, 
the  matter  was  referred  to  an  arbitrator,  who  in  April, 
19019  awarded  the  sum  of  £16,565  as  the  amount 
payable  by  the  defendant  company,  and  that  if  as  a 
matter  of  law  interest  was  payable  it  should  be  paid 
as  simple  interest  at  4  per  cent,  per  annum  from  the 
19th  of  November,  1892,  until  the  actual  payment. 

On  the  20th  of  December,  1901,  the  defendant 
oompaay  paid  this  sum  to  the  plaintifEii  without 
prejudice  to  the  question  as  to  whether  interest  alio 
was  payaUe.  The  plaintifib  now  claimed  a  declaration 
that  they  were  entitled  to  be  paid  interest  upon  the 
above  sum  from  the  19th  of  November,  1892,  to  the 
20th  of  December,  1901,  at  4  per  cent  per  annum. 

Aithury,  K.O,^  and  0.  L.  Clares  for  the  plaintiflb. — 
The  railway  company  have  been  in  possession  of  the 
mines  sinoe  the  19th  of  November,  1892,  and  not 
having  paid  the  purchase-money  till  1901  must  pay 
interest  at  4  per  cent,  upon  it :  In  re  PiggoU  and  the 
Great  We$tem  Bailtoay  Co.,  29  W.  B.  727,  18  Oh.  D. 
146 :  Bhys  V.  Dare  VaUey  Bailway  Co.,  23  W.  B.  23, 
L.  B.  19  Eq.  93  ;  In  re  Bhaw  and  the  Corporation  of 
Birmingham,  33  W.  B.  74.  27  Oh.  D.  614.  The 
plaintiffs  are  also  entitled  to  interest  under  section  55 
as  beiDg  an  **  additional  loss  "  incurred  by  the  mine 
owner. 

LitOer,  K.C.,  H.  TerreU,  K.C.,  and  A.  M.  Z. 
Lanadon,  for  the  defendant  company. — ^The  amount 
of  the  purchase-money  was  not  ascertained  until  the 
award,  and  at  any  rate  no  interest  is  psyaUe  till  then : 
Caledonian  Bailway  Co.  v.  Carmichad,  L.  B.  2  H.  L. 
So.  56.  And  interest  cannot  be  given  as  'Uosses"; 
London^  Chatham,  and  Dover  Bailway  Co,  v.  Souths 
Saitem  Bailway  Co  ,  [1893]  A.  0.  429. 

BxTCXLBY,  J.— Directly  the  company  gave  the 
notice  of  the  19th  of  November,  1892,  the  mine  owner 
ceased  to  enjov  the  seam  of  coal  in  the  only  way  in 
which  it  could  be  enjoyed,  and  the  company  became 
liable  to  pay  compensation.  It  is  argued  for  the 
~  that   ■ 


they  can  get  interest  on  the  purchase- 
money  under  section  55.  In  my  opinion  that  con- 
tention is  not  well  founded.  Interest  upon  purohase- 
mooey  is  not  a  loss  incurred  by  reason  of  the  leaving 
of  the  minerals,  or  of  the  continuous  working  of  the 
mines  being  interrupted.  There  might  be  a  loss 
from  those  things,  and   it  might  be  equal    to,  or  ^ 


greater  than,  or  less  than  the  interest,  but  it  ii  a 
totally  different  thing.  If  coal  was  at  a  very  high 
price,  the  owner  might  sustain  a  very  serious  loss  firom 
being  precluded  from  working  it.  If  the  coal  was 
at  a  ruinous  price  to  the  colliery  owner,  he  might  aus- 
tain  no  loss  fiom  beiuR  so  precluded.  These  two  things 
are  not  comparable.  1  do  not  think  that  there  are  any 
words  in  section  55  which  include  under  compensatioa 
(which  is  compensation  for  the  seam  of  coal}  interest 
which  measures  the  loss  the  man  sustains  by  not 
being  paid  the  purchase  price  for  the  seam  of  coal. 
But  the  question  remains,  what  are  the  rights  of  the 

Slaintiff  under  the  general  lawP    The  principle  laid 
own  in  Birch  v.  Joy,  3  H.  L.  Oas.  '565,  is,  I  think, 
plain,  and  has  been  daily  acted  upon.      When  there 
arises  such  a  state  of  things  between  vendor  and 
purchaser  as  that  the  purchaser  becomes  entitled  in 
equity  to  the  thing  purchased,  and  to  the  receipt  of 
the  rents  if  there  be  such,  or  to  the  enjoyment  of  the 
thing  purchased,  there  arises  in  equity  a  correlative 
right   on  the   vendor   to   have  interest    upon  hii 
purchase-money.       That     general     principle     hsi 
been   frequently   acted   upon   since.      The  esse  of 
Bhya    y.    The    Dare     Valley    Bailtoay     Co,    ii   % 
fair   instance   of  its    application   in    the  case  of  a 
railway  company.    There  the  right  to  interest  was 
from   the   date   of    the    railway   oompany  taking 
possession  of  the  land.     You  have  always  to  see 
whether  one  party  has  acquired  enjoyment  of  the 
property  and  the  other  party  has  not  acquired  the 
purchase-money.    Now  what  is  the  posseasion  of  a 
subterranean  seam  of  coal.    The  railway  company  did 
not  want  to  dig  it ;  they  wanted  it  for  the  support 
of  their  canal.    On  the  other  hand,  the  mine  owner 
wanted  to  dig  it ;  that  was  his  way  of  enjoying  it 
Now  from  the  19th  of  November,  1892,  the  railwajr 
company  had  the  enjo3^ent  of  the  oosJ  by  way  of 
support.    So  far  as  you  can  have  possession  of  auoh  a 
thing,  they  had  possession  of  it.    The  possesnon  at 
thit  date  was  changed  under  sections  63  and  56  of  the 
Act    ^e  mine  owner  could  not  go  there.    Tbat  it  to 
say,  from  the  19th  of  November,   1892,  the  raUway 
company,  who   were  the  purchasers,   have  enjoyed 
thoae  mines,  and  the  mine  owner,  who  ^Piras  the  vendOTi 
has  not  enjoyed  them,  and  consequentiy  the  rail- 
way company   have   been   in    the   possession,  the 
occupation,  or  the  enjoyment,  or  whatever  yon  like 
to  cul  it,  of  both  the  limd  and  the  purchase-money. 
I  think,  therefore,  they  ought  to  pay  interest  at  4  per 
cent,  upon  the  purchase-money  during  that  period. 
The  case  of  the  Caledonian  Bailway  Co,  v.  Carmichad 
seems  to  me  a  different  case.    Sir  Thomas  Oarmiohael 
did  not  take  steps  to  ascertain  the  sum  to  be  paid,  or 
ack  for  payment  of  it,  and  in  that  case  the  (nrdinary 
rule  applied   that  a  debt  does  not  carry  interest 
except  under  contract  or  s^ter  notice  given  under  the 
statute. 

Judgment  for  the  plaintiff. 

Solicitors,  Bowdiffes,  Bawle,  A  Co,,  for  Peace  A 
Ellis,  Wigan;  Woodcock,  By  land,  d:  Parker,  lot 
C,  Moorhouse,  Manchester. 


March  6,  7,  19. 


Ohan.  Div.       ] 
Swinfeo  Bady,  J.  J 

In  re  HianETT  and  Bibd*s  Contbact.  (a.) 

Vendor  and  purchaser ^  Open  c(mtract — lAotehfld-^ 
Covenant  to  repair  broken — Dafigerou*  structure- 
London  Buildiufj  Ads,  1894  and  1898  (57  cfc  58  Vict. 

(a.)  Reported  by  J.  F.  Oabb,  Esq.,  Barrister-at- 

Law. 
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High  Coubt. 


In  KB  HlOHETT  AND  BIRD'S  CONTBAOT. 


High  Coubt. 


c.  213;  61  &  62  Vict,  c.  l31)^Conv^yancing  Ad, 
1881  (44  &  45  Vic*,  e.  41),  8.  3,  Buh-tection  4. 

A  leaaehoid  house  imu  add  in  July 9  1901,  under  an 
open  contract,  the  lease  containing  a  covenant  to  keep  the 
building  in  good  and  auhstanticU  repair  and  condition. 
On  t?ie  Ist  of  November y  1901,  a  potice-court  order  was 
made  under  the  London  Building  Acts,  1894  and  1898, 
requiring  tlie  vendor  to  underpin  a  portion  of  the  house 
wkhin  fourteen  days.  On  the  6th  of  November,  1901, 
the  vendor  established  a  good  title  to  the  premises. 

Held,  tliat  the  expenie  of  complying  with  the  police^ 
court  order  for  the  repair  of  the  premises  in  respect  of 
which  the  vendor  was  liable  under  the  covenajit  in  the 
lease,  must  be  borne  by  the  vendor,  and  could  not  be 
thrown  by  him  upon  the  purchaser* 

Tabbs  tr.  Wynne,  [1897]  1  0-  B.  74,  45  W.  R.  Dig. 
168,  distinguished. 

Yendor  summons  under  the  Vendor  and  Parobaser 
Acfc,  1874. 

The  contract  was  by  correspondence  for  the  sale  of 
a  leasehold  home -held  at  a  ground-rent  of  £7  per 
annum  for  £365. 

The  facts  and  arguments  sufficiently  appeir  from 
the  ooosidf  red  judgment. 

Eve,  K,C.,  and  Edward  Ford,  for  the  vendor. 

W.  M.  Bpence,  for  the  purchaser. 

SwnvPBN  Eady,  J. — On  the  22nd  of  June,  1901, 
Alfred  J.  Bird  wrote  to  William  Highett  offering 
£350  for  the  leasehold  house,  142,  Friem-road,  Eist 
Dulwich,  held  for  an  unexpired  term  of  about  eighty 
yean,  at  a  ground-rent  of  £7  per  annum,  and  stating 
that  tiie  present  tenants  informed  him  that  their 
tenancy  agreement  expired  the  25th  of  March,  1902. 
On  the  24th  of  June,  1901,  William  Highett  wrcyte 
that  the  lowest  possibJe  price  he  could  take  was  £365. 
On  the  25th  of  June  idfred  J.  Bird  increased  his 
olbr  to  £360,  adding.  '<  I  shall  be  glad  to  hear  that 
yon  will  accept  this,  as  no  doubt  you  are  aware  that 
the  house  requires  sundry  repairs.*'  This  offer  was 
deoliaed,  but  on  the  Ist  of  July,  1901,  Bird  agreed  to 
purchase  for  £365.  No  date  was  then  fixed  for  com- 
pletion of  the  purchase.  On  the  28th  of  August, 
1901,  the  parties  agreed  that  the  purchase  should  be 
oompletea  on  the  27th  of  September,  1901,  the 
porcbaser  stipulating,  however,  that  he  was  to  be  at 
uberty  to  complete  at  any  earlier  date. 

On  the  evening  of  tiie  same  day,  the  27  ch  of 
September,  1901,  fiie  tenant  of  the  house  brought  to 
his  landlord,  the  vendor,  a  notice  in  writing,  dated 
the  previous  day,  which  had  been  left  on  the  premises 
and  signed  on  behalf  of  the  London  County  Ooundl, 
requiring  the  owner  and  occupier  of  the  structure 
known  as  142,  Fiiern-road  forthwith  to  take  down, 
underpio,  or  otherwise  render  secure  the  front  bay  ; 
also  to  shore  up  tiie  structure  immediately.  The 
notice  was  not  complied  with,  and  on  the  1st  of 
November,  1901,  an  order  was  made  by  the  Lam- 
beth police-court,  under  the  London  Building  Acts. 
requiring  the  owner  of  the  structure  to  take  down  or 
ui^erpin  or  otherwise  render  secure  the  front  bay, 
to  the  satisfaction  of  the  district  surveyor,  within 
fourteen  days  from  the  service  of  the  order.  A  copy 
of  that  order  was  served  on  the  vendor's  solicitor, 
Mr.  Bartlett,  on  or  about  the  8th  of  November,  1901, 
and  on  tiie  vendor  on  or  about  the  9th  of  November, 
1901. 

The  question  rained  by  this  summons  issued  by  the 
vendor  under  the  Vendor  and  Purchaser  Act,  1874, 
was  (paragraph  3) — ^by  whom  are  the  costs  of  comply- 
ing with  &is  order  to  be  borne,  by  the  vendor  or  the 
purchaser  ? 

It  was  not  disputed  that  in  the  abiCEce  of  any 
stipulation  on  the  subject,  the  vendor  must  besr 


all  expenses  and  outgoings  of  property  sold,  down  to 
t^e  time  when  a  good  tiue  was  first  shown,  so  that  the 
purchaier  could  prudently  take  possession,  and  as 
trom  that  time  that  all  such  expenses  and  outgoings 
must  be  borne  by  the  purchaser.  This  is  settled  law  : 
Barsht  v.  Tagg,  48  W.  R.  220,  [1900]  1  Ch.  231.  at  p. 
234. 

On  the  6th  of  November,  1901,  the  last  outstanding 
requisition  was  cleared  up.  Mr.  Bartiett,  the 
vendor's  solicitor,  wrote  to  the  purchaser's  lolioitor  on 
that  day.  that  the  tenant  of  142,  Friem-road  would 
leave  at  Lady-day,  1902,  and  this  answer  was  accepted 
as  sufficient  notwithstandiog  the  previous  answer  on 
the  14th  of  September,  1 901 ,  that  the  tenant  had  taken 
the  premises  for  three  years  from  the  24th  of  June, 
1899.  The  governing  date  showing  the  dividing 
line  by  which  the  rights  and  liabilities  of  the  parties 
are  to  be  determined  is  the  6th  of  November,  1901. 

It  has  been  contended  before  me  by  the  vendor  that 
the  cost  of  complying  with  the  order  of  the  Lambeth 
police-court  must  to  borne  by  the  purchaser,  and 
that  the  purchaser  is  bound  to  indemnify  the  vendor 
against  the  expense.  This  contention  was  based 
upon  tiie  fact  that  the  fourteen  days  within  which 
the  work  was  ordered  to  be  done  did  not  begin 
to  run  until  after  the  6th  of  November,  1901,  and 
therefore  that  the  vendor  was  not  in  default.  Beli- 
ance  was  placed  upon  Tubbs  v.  Wynne,  [1897]  1 
Q.  B.  74,  45  W.  B.  Dig.  168.  In  that  case  an  order 
had  been  made  to  pull  down  dangerous  buildings,  and 
the  twenty-ei^ht  days  allowed  for  doing  the  work 
were  on  the  pomt  of  expiring  on  the  8  th  of  May,  1893, 
the  date  down  to  which  the  vendor  agreed  by  tlie 
contract  to  discharge  tiie  outgoings.  At  the  trial 
before  OolUns,  J.,  it  was  held  that  the  liability 9  having 
been  incurred  before  the  8th  of  May,  was  au  "  out- 
going "  within  the  meaning  of  the  condition,  that  the 
purchaser,  having  paid  the  amount,  was  entitied  to 
recover  from  the  vendor  the  sum  so  paid.  Tne  vendor 
relied  upon  that  casein  his  favour,  and  contended  that 
as  the  order  to  execute  the  work  had  not  in  the 
present  case  been  served  on  the  6th  of  November, 
1901,  tiie  cost  of  the  necessary  work  was  not  an  out- 
going to  be  borne  by  him,  but  that  the  expenses 
mcurred  curose  irfter  tiie  6th  of  November,  1901,  and 
therefore  must  be  borne  by  the  purchaser.  He 
inmsted,  moreover,  that  the  expenses  of  the  works  did 
not  beoome  a  charge  upon  the  property  until  the 
completion  of  the  work. 

This  argument  does  not  touch  the  principle 
upon  which,  in  my  judgment,  the  present  case  falls  to 
be  decided*  ^e  sale  is  of  a  leasehold  house,  the 
lease  contaioing  a  covenant  to  keep  the  buildings  in 
good  and  subaiantial  repair  and  condition.  The  sale 
is  imder  an  open  contract  so  that  the  purchaser  is 
eutitied  to  proof  that  the  covenants  and  conditions  in 
the  lease  have  been  performed  and  observed  up  to 
the  6  th  of  November,  1901.  Under  the  Conveyancing 
Act,  1881,  s.  3,  sub-section  4,  upon  production  of  ihe 
receipt  for  the  last  payment  cue  for  rent,  the  pur- 
Chaser  is  to  assume  uidess  the  contrary  appears  that 
all  the  covenants  of  the  lease  have  been  duly  per- 
formed up  to  actual  completion.  But  in  the  present 
case  the  contrary  does  clearly  appear.  There  is  no 
dispute  tiiat  on  the  6th  of  November,  1901,  the 
covenant  before  mentioned  had  been  broken  and  that 
a  portioa  of  the  buildings  was  so  much  out  of  repair 
as  to  be  dangerous  and  to  justify  the  action  taken  by 
the  London  County  Council. 

The  vendor  contended  that  although  the  premises 
were  out  of  repair  the  purchaser  had  notiae  of  their 
state  and  condition  before  entering  into  the  contract. 
The  result  of  the  evidence  is  that  the  purchaser  did 
inspect  the  premises  before  agreeing  to  purchase,  and 
saw  some  cracks  there,  but   that   they  afterwards 
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to  such    an    extent    that   the    premises 
a  dangerous  condition   by  the  21st  of 


Increased 

became   in  _ 

September,  1901,  and  remained  so  until  after  the  6th  of 
November,  1901.    The  knowledge  of  tbe  pnrohaser  of 
the  state  of  the  property  at  the  date  of  the  contract 
does  not,  however,  appear  to  me  to  be  material,  as  it 
has  been  held  that  tlie  obligation  to  nuJce  a  good 
title  to  leaseholds  is  not  ^removed  by  the  knowledge 
of  the  pnrohaser  at  the  time  of  the  sale  that  tiie  Hue 
was  bad  by  reason  of  the  breach  of  a  covenant  to 
repair :  Barnett  v.    Wheeler,  7  M.   &  W.  364.    The 
vendor  then  iosisted  that  the  purchaser  could  not 
object  to  the  breaches  of  covenant  as  the  receipt  for 
the  ground-rent  had  been  produced,  and  he  relied 
npon  the  cases  of  Bull  v.  HiOchens,  11  W.  B.  366,  32 
Beav.  615,  and  Laivn'e  v.  Leei,  30  W.  B.  185, 7  App.  Gas. 
19,  at  p.  32,  but  in  both  those  cases  ttie  purchMer  was 
bound  Dy  the  condition  of  the  contract  to  accept  the 
last  receipt  for  rent  as  conclusive  evidence  that  the 
covenants  had  been  performed,  whereas  under  the 
Oonveyanoing  Act  the  receipt  is  only  primd  facie 
evidence,  and  when  the  contrary  appears  the  receipt 
cannot  be  relied  upon.    The  result  is  that  as  between 
vendor  and    purchaser    of  this    leasehold    house  I 
decide  that  the  expense  referred  to  in  paragraph  3  of 
the  summons  in  respect  of  which  tiiie  vendor  is  clearly 
liable  under  the  covenant  in  the  lease  must  be  borne 
by  the  vendor  and  cannot  be  thrown  by  him  upon 
the  purchaser. 

With  regard  to  the  cost  of  the  summons,  I  am 
satisfied  that  the^  have  been  much  increased  by  the 

Surchaser's  denying  any  knowledge  of  cracks  at  the 
ate  of  the  purchase  or  of  the  state  of  the  bay 
window.  1  think  it  clear  that  some  cracks  had  then 
arisen,  and  that  the  state  of  the  bay  window  was  to 
some  extent  defective.  Indeed,  in  the  November 
previous,  Alfred  Bate,  the  builder,  had  cased  the 
windows  by  reason  of  tibe  settiement  of  the  bay,  and 
I  arrive  at  the  oondusion  tJiat  Filmer,  the  tenant,  did 
point  out  the  condition  of  the  premises  to  the 
purchaser,  as  Filmer  states.  It  would  not  be  right  to 
throw  these  costs  upon  the  vendor.  Justice  will  be 
done  if  I  order  the  taxation  of  the  purchaser's  costs 
of  the  summons,  and  order  the  vendor  to  pay  one- 
half  of  the  amount. 

Solicitors,  «/•  BarUett;  J.  T.  Anthony. 


Ohan.  Div.        ) 
Swinfen  Eady,  J. ) 

In  re  Gbompton's  Tbade-Mabk. 


Feb.  21,  22,  25;  March  6. 


(a.) 


Trade-mark — Registration — Rectification — Comhination 
mar k^ Sufficiency  of  description — Double  registration 
— "  User** — Registration  too  wide — Patents,  Designs, 
and  Trade-Marks  Act,  1883  (46  &  47  Vict.  c.  5,7), 
«.  64. 

WTiere  a  trade-mark  consists  of  a  number  of  laheh, 
and  the  labels  themselves  appear  on  the  register,  the 
description  of  the  essential  particular  as  a  '*  combination 
of  deincesy  is  sufficient. 

Where  a  mark  essentially  the  same  as  a  prior  registered 
mark  belonging  to  the  same  person  has  been  put  on  the 
register,  it  vnll  not  be  expunged  ai  the  instance  of  a  rival 
trader. 

In  re  Player  &  Sons'  Trade-Mark,  [1901]  1  Gh.  382, 
49  W.  R.  Dig.  176,  distinguished. 

A  trade-mark  may  consist  of  several  pieces,  aU  of 
which  need  not  be  simultaneously  visible, 

(a.)  Reported  by  H.  L.  Obmiston,  Esq.,  Barrister- 

at-Law. 


The  fact  that  a  mark  is  registered  for  the  whole  of  a 
class,  and  is  only  used  for  part  of  the  doss,  is  not  a 
ground  for  expunging  it  from  the  register. 

Motion. 

This  was  a  motion  by  Messrs.  Grandage  &  Oo.  to 
rectify  the  register  of  trade-marks  by  removing  there- 
from the  trade-mark  of  Messrs.  A.  &  A.  Grompton  & 
Go.  (Limited),  No.  107,364,  in  class  23,  cotton  yarn 
and  sewing  cotton. 

An  action  was  pending  in  which  Messrs.  Gromptoii» 
who  are  cotton  spinners,  were  seeking  to  restrain 
Messrs.  Graadage  from  infringing  the  plaintiflBB* 
registered  trade-mark,  and  from  passing  off  yam 
sold  or  exported  by  the  defendants  as  and  for  the 
plainti£Gi*  yam. 

The  mark  in  question  was  registered  on  the  10th  of 
January,  1894.  The  essential  particular  was  described 
as  *'  a  combination  of  devices,''  and  the  applicants 
disclaimed  any  right  to  the  exclusive  use  of  the  added 
matters,  except  so  far  as  the  same  consisted  of  their 
own  name  and  address* 

There  appear  upon  the  register  in  respect  of  this 
mark  three  labels  of  different  sizes ;  their  description 
as  stated  by  the  judge,  is  as  follows :  "  The  largest 
size  label  consists  of  an  oblong  border  with  a  state- 
ment in  nine  different  languages  descriptive  of  the 
quantity  and  weight  of  yam ;  the  medium  size  label 
consists  of  an  oblong  border  in  which  are  two  shields, 
charged  with  devices,  surmounted  by  crests,  with 
leaves,  flowers,  and  a  scroll,  and  the  name  of  the 
respondents  (Messrs.  Grompton)  impressed  by  per- 
foration.   The  smallest  size  label  is  the  same  as  the 
medium  size,  but  without  the  perforated  name." 

D.  M.  Kerly  (0.  L.  Clare  with  him),  for  Messrs. 
Orandage.— The  trade-mark  appUoation  is  bad  beoause 
it  contains  no  sufficient  description  of  the  essential  par- 
ticulars within  section  64 ;  it  does  not  say  what  the 
devices  are,  or  how  they  are  combined.  There  are  also 
none  of  the  essential  particulars  required  by  the 
section.  The  large  label  is  merely  descriptive  matter, 
and  therefore  the  only  device  is  tiiat  contained  in  the 
two  smaller  labels ;  that  is  protected  by  a  previous 
registration  and  cannot  be  again  registered :  In  rt 
Pktyer^s  Trade-Mark,  [1901]  1  Oh.  382, 49  W.  B.  Dig. 
176.  A  trade-mark  cannot  be  registered  in  three 
pieces,  between  which  there  is  no  physical  connec- 
tion and  one  of  which  is  not  seen  until  the  goods  are 
opened.  Intention  to  use  as  a  trade-mark  is  essential : 
Batt  V.  DunneU,  [1899]  A.  0.  428.  The  part  of  this 
mark  which  is  placed  inside  the  package  is  not  used 
as  a  trade-mark:  In  re  Kinahan*s  Trade-Mark,  10 
Rep.  Pat.  Gas.  393.  The  registration  is  for  the  whole 
of  dais  23 ;  it  is  not  applicable  to  sewing  cotton, 
and  is,  therefore,  too  wide.  tv   «,/* 

He  also  referred  to  Bctker  v.  Rawson,  45  Gh.  D.  519, 

Sebastian^  for  Messrs.  Grompton.— The  form  of  claim 
is  sufficient;    it  is  in  common  use   and  was   that 
suggested  by  the  comptroller.    The  mark  as  a  whole 
is  to   be  protected.      The  combination  of   device 
consists  of  the  double  sets  of  arms,  the  scrolls  and 
floral  matter,  the  perforation,  and  the  rectangular 
shape  of  the  three  labels.    I  do  not  claim  to  protect 
the  large  label  separately,  but  it  is  part  of  the  trade- 
mark, though  not  part  of  the  essential  particulars ;  it 
is  equivalent  to  the  disclaimed  matter  m  Subbuck  v. 
Brown,  17  B^,  Pat.  Gas.  638,  where  Lord  Alverstone 
said  that  the  whole  combination  was  to  be  protected. 
In  the  present  case  the  combination  of  the  three  labels 
together  with  the  perforation  is  quite  different  from 
the  smallmark  previously  registered.    Begistration  in 
several  pieces,  even  though  one  piece  is  concealed,  ia 
no  objection.    Anyone  who  has  been  accustomed  to 
see  the  two  outside  marks  would  not  be  content 
until  he  had  seen  the  third  one  inside.    Old  marks 
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mnst  be  registered  as  a  whole ;  what  is  compulsory 
in  respect  of  old  marks  must  be  at  least  admissible 
in  respect  of  new  marks:  In  re  8pencer*»  Trade- 
Marks,  3  Bep.  Pat.  Gas.  73,  34  W.  B.  Dig.  200. 
Concealment  of  part  of  the  mark  is  no  objectioD. 
Marks  on  the  inside  of  corks  have  been  protected 
(MoetY.  Clybouw,  Sebast.  Dig.  316;  Moet  v.  Pickenng, 
26  W.  B.  637,  8  Ch.  D.  372} ;  the  reason  must  have 
been  that  they  were  trade-marks.  Even  supposing 
the  mark  to  be  bad  if  put  inside,  there  is  nothing  in 
this  registration  to  compel  us  to  put  it  ioside.  In  In 
re  Olement  et  CieU  Trade-Mark,  48  W.  B.  67,  [1900]  1 
Gh.  114,  registration  in  two  pieces  was  allowed.  In 
re  Player* 8  Trade-Mark  is  distinguishable,  because  in 
that  case  the  two  marks  were  replicas  of  each  other. 
If  Messrs.  Compton  wanted  to  use  tiie  three  labels 
together  with  tne  perforation  the  only  course  open 
to  them  was  to  register  the  whole:  Richards  ▼. 
Pttfc^er,  [1891]  2  Oh.  622,  39  W.  B.  Dig.  237. 

He  also  referred  to  /n  re  PowtlVe  Trade- Mark,  41 
W.  B.  627,  [1893]  2  Ch.  388,  and  Moet  y.  Comion,  33 
Beav.  578,  12  W.  B.  Ch.  Dig.  38. 

0.  L.  Olarey  in  reply. — ^The  application  does  not  in 
form  comply  with  section  64,  because  it  does  not 
state  the  essential  particulars.  The  object  of  the 
application  and  discUimer  in  the  cue  of  a  trade-mark 
is  uie  same  as  that  of  the  spedfication  in  the  case  of 
a  patent ;  it  is  to  warn  the  public  of  what  is  claimed 
by  the  applicant.  There  is  nothing  in  Messrs. 
Crompton's  application  and  disclaimer  to  show  that 
the  essential  feature  of  their  trade-mark  is  the  use  in 
oombmation  of  the  specified  devices.  If  it  is  suggested 
that  the  essential  piurticulars  consist  of  the  size,  shape 
and  manner  of  user  of  the  labels,  the  answer  is  that 
tiiey  have  not  been  spedfled.  There  is  no  distinctive- 
ness  about  the  shape  of  a  rectangle.  None  of  the 
oases  dted  as  to  conoealed  marks  are  registration  cases. 
The  registratioin  is  in  point  of  fact  too  wide,  and  may 
therefore  be  restricts  to  the  article  for  which  the 
mark  is  in  fact  used :  Edtvards  y.  Dennis,  30  Ch.  D. 
464,  34  W.  B.  Dig.  197.  In  such  a  case  there  is  no 
distinction  in  principle  between  restriction  and  strik- 
ing off. 

He  also  referred  to  In  re  ApoUinaris  Co,*s  Trade- 
Mark,  [1891]  2  Ch.  186,  39  W.  B.  Dig.  237. 

Gur,  cutv,  vult, 

SwiNFEN  Eaby,  J.,  after  stating  the  facts,  con- 
tinued :  The  first  ground  upon  which  the  applicants 
base  their  case  is  that  the  essential  particulars  are  not 
sufficiently  stated  in  the  respondents'  application  to 
register.  It  appears  that  the  application  in  writing,  as 
at  first  carried  into  the  comptroller,  did  contain  some 
description  in  writing  of  the  essential  particulars, 
but  this  was  altered  (and,  as  I  gather,  at  the  request 
of  the  comptroller)  to  the  form  in  which  it  no«r 
appears  on  the  register,  describing  it  as  "  a  combina- 
ti<m  of  devices,"  and  leaving  anyone  to  refer  to  the 
actual  combination  registered  to  see  for  themselves 
of  what  the  trade-mark  consists.  I  am  told  that 
this  is  now  a  common  form  at  the  office  of  the 
comptroller,  and  Mr.  Sebastian  referred  to  some 
onrrent  numbers  of  the  Trade-Marks  Journal  as 
showing  bow  general  the  practice  is.  However  that 
may  be,  I  am  of  opinion  that  the  description  is 
sufficient.  Where  the  labels  themselves  appear  upon 
the  register,  and  in  the  manner  in  whidi  they  are 
used,  the  description  is,  in  my  opinion,  sufficient. 
The  eye  frequently  enables  a  better  idea  to  be 
formed  of  tiade-mark  than  any  verbal  descrip- 
tion would  have  done.  In  Eno  v.  Dunn,  39  W.  B.  161, 
15  App.  Cas.  252,  the  Lord  Chancellor,  at  p.  255, 
after  stating  the  results  of  comparing  two  trade- 
marks, whidi  he  placed  side  by  side,  added  that  no 


verbal  description  of  the  difference  did  entire  justice 
to  the  dissimilarity  of  the  two  marks. 

It  was  next  urged  that  the  trade^mark  was  not  really 
a  trade-mark  at  all,  but,  if  anything,  it  was  three 
trade-marks,  which  could  not  be  registered  as  one 
mark,  and  it  was  contended  that  there  could  not  be  a 
valid  trade-mark  consisting  only  of  the  combination  of 
two  old  labels,  each  separately  registered  as  a  trade- 
mark, together  with  something  not  distinctive  at  all. 
In  support  of  this  proposition  reliance  was  placed 
upon  In  re  Player^s  Trade-Mark,  where  Cozens- 
Hurdy,  J.,  refuted  to  direct  the  comptroller  to  pro- 
ceed with  the  registration  of  a  mark  which,  in  aU  its 
essentials,  was  the  same  as  an  earlier  registered  trade- 
mark of  the  same  applicant,  on  the  ground  that  it 
was  superfluous.  If  the  mark  had  been  registered, 
however,  by  the  comptroller  in  that  case,  it  does  not 
foUow  from  the  decision  of  Cozens-Haidy,  J.,  that, 
upon  an  application  by  a  rival  trader,  it  would  necess- 
anly  have  been  taken  off  the  register.  How  is  he 
aggrieved  by  its  registration?  If  his  contention  is 
that  registration  of  tiie  mark  is  superfluous,  as  the 
registration  adds  nothing  to.  ezistiog^  rights, 
then  he  is  not  injured  by  such  registration. 
If,  however,  registration  prevents  him  from 
doing  anything  which,  but  for  the  registration, 
he  could  la^vfully  do,  then  it  folio  «7S  that 
registration  was  not  superfluous,  but  has  secured  to 
the  party  registering  some  additional  right.  Nor  has 
the  argument  tbat  the  mark  is  in  reality  three  trade- 
marks any  validity.  Provided  that  the  mark  complies 
with  the  requisites  of  section  64  of  the  Act  of  1883, 
the  whole  mark  need  not  appear  on  any  one  ticket, 
label,  stamp,  or  impression.  A  combination  of  several 
different  marks,  like  that  which  was  th^  subject  of 
dispute  io  Bohinson  v.  Firday,  27  W.  B.  294, 9  Ch.  D.  487 , 
and  which  is  very  common  amoug  dealers  in  cotton 
goods,  may  be  treated  as  equivalent  to  a  single  mark. 
In  In  re  spencer's  Trade-Marks,  where  the  words 
"  diamond  cast  steel "  were  on  one  side  of  flies,  aud 
the  corporate  mark  of  the  maker  on  the  other  side, 
the  court  held  that  the  words  *'  diamond  cast  steel " 
had  not  been  used  alone  as  a  trade-mark ;  they  treated 
the  marks  on  both  sides  of  the  file  as  together  oon- 
stitutiug  one  mark.  In  that  case  Lord  Esher,  M.B., 
said:  ''What  was  used  before  1875  by  Mr.  Walter 
Spencer  was  one  distinguishiug  mark,  which  one  mark 
was  a  combination  of  a  mark  which  had  been  granted  to 
his  &ther  by  the  Cutlers  Company,  and  a  mark  which 
he  invented  himself.  The  two  together  being  put  on 
his  goods  in  order  to  distinguish  his  goods,  they  made  it 
one  trade-mark,  and  I  do  say  tms  distinctly,  that 
whether  the  things  which  are  put  on  to  make  a 
distinction  (for  that  is  all  that  is  wanted)  are  put 
dose  together,  or  are  put  at  two  ends  of  the  same 
goods,  or  are  put  one  on  one  side  of  the  goods  and  one 
on  the  other,  if  they  are  on  the  goods  for  the  purpote 
of  making  a  distinction  they  are  one  mark,  and  the 
mere  fact  that  on  the  files  they  have  been  put  on  the 
two  sides  does  not  make  tiiem  separate  marks — 
certainly  not  the  separation  which  is  relied  on  here, 
even  though  tiiie  name  of  the  person  is  not  a  part  of 
the  mark."  In  the  present  case  Messrs.  A.  Crompton 
ft  Co.  (limited)  use  a  combination  of  the  three  lat>els 
to  distinguish  their  goods.  To  apply  what  the 
Master  of  the  Bolls  said  in  the  case  just  cited,  the 
moment  a  trader  puts  on  his  goods  three  labels  it  is 
dear,  it  is  an  inevitable  business  result,  that  he  puts 
them  all  three  on  in  order  that  all  three  being  there 
may  distinguish  his  goods. 

It  was  next  urged  that  the  respondents  had  never 
used  and  never  intended  to  use  the  combination 
mark  in  question  as  a  trade-mark.  It  was  not 
disput^  ttiat  the  respondents  had  used  the  three 
labels  m  combination  upon  their  goods  to  a  large 
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eztont,  but  it  wm  said  that  two  labels  were  t>laoed  out- 
aide  the  wrapper  and  the  third  label  inside  the  wrapper, 
and  that  it  was  necessary  that  all  the  labels  shoidd 
be  visible  at  onoe  to  ooDstitute  a  user  as  one  trade- 
mark* In  my  judgment  there  is  no  foundation  for 
this  oonteotion.  It  must  very  frequently  happen  that  if 
labels  or  tickets  are  put  at  different  ends,  or  different 
sides  of  packages,  or  if  a  portion  of  a  mark  is  stamped 
or  impressed  on  one  side  of  any  article  and  the  other 
portion  on  the  other  side,  the  whole  mark  cannot  be 
seen  at  the  same  time ;  the  goods  may  have  to  be 
turned  over,  or  turned  round,  yet  it  cannot  be  doubted 
that  marks  so  used  are  being  properly  used  as  trade- 
marks. 

A  farther  point  was  made  that  the  respondents 
have  only  used  their  registered  mark  for  cotton 
yam,  and  only  intend  so  to  use  it,  whereas  they  have 
registered  it  in  class  23,  for  cotton  yam  and  sewing 
cotton  not  on  spools  or  reels.  It  does  not  appear 
that  the  applicants  deal  in  sewing  cotton,  or  are  in 
any  way  affected,  by  the  registration,  except  so  far 
as  yam  is  concemed,  and  in  any  case  their  remedy 
would  be  to  rectify  the  registur  by  limiting  the  mark 
to  those  articles  in  the  class  in  connection  with  which 
it  was  being  actually  used,  as  was  done  in  Edwards 
V.  Dennis,  and  not  to  strike  the  mark  off  the  register 
altogether.  No  application  has  been  made  to  me  on 
the  present  motion  to  limit  the  respondents'  mark  t  > 
yam.  The  result  is  that  the  motion  fails  and  must  be 
refused. 

Solicitors,  IF.  J,  &  E,  H.  Tremellm,  for  Blair  & 
Seddon,  Manchester ;  Woodcock,  Byland,  d^  Parker,  for 
Tweedale,  Son,  &  Lees,  Oldham. 


(K^ed?!'j)|  Fet.l9;M.rch7. 

Jacob  v.  Gayillxb.  (a.) 

Insurance — Marine — Policy  on  dog — All  risks  including 
mortality — Cattle  clatise — Walking  to  he  deemed  safe 
arrival, 

A  policy  of  insurance  en  a  dog  during  transit  from 
Liverpool  to  Lahore  contained  the  following  clause: 
**  This  insurance  is  cigainst  all  risks,  including  mortality 
from  any  cause,  jettison  and  washing  ovtrboard,  hut 
walking  at  Lahore,  Panjah,  to  he  deemed  a  safe  am' vaV 
The  dog  was  injured  during  t?ie  transit,  and  on  arrival 
at  Lahore  could  only  walk  on  three  legs, 

Beldt  Jirst,  that  the  policy  covered  all  risks,  and  not 
merely  mortality  ;  secondly,  thai  the  dog  did  not  walk  at 
Lahore  within  the  meaning  of  the  policy. 

Action  tiied  in  the  Oommeroial  Court  without  a 
jury. 

The  plaintiff  was  the  owner  of  a  valuable  fox 
terrier  dog  called  Hardwood.  The  defendant  was  an 
underwriter  at  Lloyd's. 

The  plaintiff's  claim  was  for  £25,  the  defendant's 
share  of  liability  under  a  policy  of  insurance  on  the 
dog  for  £150. 

The  plaintiff  had  bought  the  dog  for  £55  with  a 
view  of  sending  it  out  to  India  for  show  and  stud 
purposes  and  possibly  for  sale,  and  in  the  meantime 
had  left  it  at  Messrs.  Spratt's  depot  at  Liverpool  for 
the  purpose  of  being  taken  care  of.  When  it  was 
sent  to  the  depot  the  dog  was  healthy  and  sound. 

The  iosnrance  covered  by  the  policy,  which  was 
dated  the  23rd  of  October,  1900,  was  expressed  to  be 
ai  follows:    **  From  the  Mersey  to  Bombay  whilst 

(a.)  Reported  by  W.  T.  Tubton,  Esq.,  Borriister- 

at-Law. 


there  and  thence  by  rail  to  Lahore,  Punjab,  indudinf^ 
sevens-two  hours  at  Spratt's  dep6t,  Liverpool. 
Including  sJl  risks  in  craft  to  and  from  the  vessel  and 
of  eteam  navigation  ...  in  the  good  ship  or 
vessel  called  The  Clan  Chisholm  .  .  .  £150— one 
fox  terrier  dog  (EDurdwood)  so  valued." 

The  policy  then  proceeded  to  enumerate  the 
ordinary  penis  of  a  marine  risk,  and  continued  as 
follows :  **  This  insurance  is  against  all  risks  indudioc^ 
mortality  from  any  cause,  jettison  and  washins  over- 
board, Imt  walking  at  Lahore,  Punjab,  to  be  deemed 
a  safe  arrival." 

Oa  the  27th  of  October  The  Clan  Chisholm  sailed 
from  Liverpool  with  tiie  dog  on  board,  and  duly 
arrived  at  Bombay  on  the  24th  of  November. 

At  Bombay  the  dog  was  found  to  have  been 
injured,  and  on  its  arrival  at  Lahore  it  could  only 
walk  on  three  legs,  the  fourth  leg  being  useless  and 
somewhat  withered. 

On  examination  it  appeared  that  the  dog  was 
sufferiog  from  periostitis,  and  it  was  greatly 
depreciated  in  value. 

Scrutton,  K,C,,  and  Schiller,  for  the  plaintiffs.— The 
policy,  being  against  "  all  risks,"  coven  anj  injury 
which  may  have  happened  to  the  dog  while  it  was  at 
Spratt's  depot,  or  while  it  was  m  transit  from. 
Liverpool  to  Li^ore.  The  words  "  including  mortality 
from  any  cause,  jettison  and  washing  overboard  "  are 
superfluous.  The  word  "liiks"  is  equivalent  to 
*' perils":  Nigel  Gold  Mining  Co,  v.  Hoade,  anfe,  p. 
108.  Secondly,  ''walkine  at  Lahore"  is  only  an 
answer  to  a  claim  for  a  totallofis,  and  not  to  a  claim  for 
a  partial  loss.  Thirdly,  the  dog  did  not  walk  at 
LfiJiore;  "walking"  means  efficient  walking  in  the 
ordinary  sense  of  the  t^rm. 

Hamilton,   K,C,,  avd  F.  D,  Mackinnon,  for   the 
defendant. — ^The  words  "  all  risks  "  are  qualified  by 
the  following  words,  which  show  that  the  policy  was 
only  intended  to  cover  a  total  loss.    Secondly,  the 
clause  "  walking  at  port  of  discharge  to  be  deconed  a 
safe  arrival "  is  generally  inserted  in  insurances  on 
cattie  for  the  purpose  of  precluding  any  inquiry  as 
to  Id  juries  received  in  transit.    Such  walking  is  an 
answer  to  any  claim  under  the  policy.    Thirdly,  tbe 
dog  did  walk  at  Lahore ;  he  was  able  get  along  by 
pedestrian  locomotion. 

Cur,  adv,  vtdL 

March  7. — Kekkedy,  J. — On  the  evidence  I  have 
come  to  the  conclusion  that  the  injury  was  caused 
daring  the  early  part  of  the  voyage.  Now,  assum- 
ing tiiat  the  dog  could  not  walk  at  Lahore,  the  first 
question  is  whether  on  the  terms  of  the  policy  the 
defendant  is  liable.  In  my  opinion  the  words  "  all 
risks  "  in  the  clause  of  the  poucy  cannot  be  cut  down 
or  qualified  as  the  defendant  contends.  To  restrict 
the  risk  to  mortality  would,  I  think,  be  to  give  the 
words  an  unnatural  construction.  I  am  of  opinion 
that  the  policy  covers  all  risks,  and  not  mOTtality 
only.  I  cannot  accept  the  plaintiff's  contention  that 
the  words  '*  walking  at  lAhore,  Punjab,  shall  be 
deemed  a  safe  arrival "  merely  qualifiy  the  mortality 
dause^  and  do  not  refer  to  other  risks.  If  the  dog 
walks  at  Lahore  within  the  meaning  of  the  policy 
then  no  claim  can  be  made.  It  is  true  that  this 
might  lead  to  tiie  absurdity  that  if  the  dog  had  been 
blinded  but  could  walk  at  Lahore  the  plaintiff  could 
not  recover.  Next,  did  the  dog  walk  at  Lahore?  I 
think  that  walldnff,  applied  to  a  dog,  means  loco- 
motion in  the  usual  way,  on  four  legs ;  and  therefore 
I  am  of  opinion  that  tiiis  dog  did  not  walk  at  Lahore. 
The  case  would  have  been  different  if  he  had  been 
limping  from  some  temporary  cause,  as,  for  instance, 
a  thorn  in  the  paw.    This  was  not  a  case  of  im- 


VeLL. 


£lffa7  3,lQ0l.] 


THE  WEEKLY  REPORTER. 


429 


High  Ck>UBT. 


Westionstbb  City,  Council  of  v.  London  County  Counoil. 


High  Court. 


perfect  naer,  bat  of  inoapability  of  user.  I  think 
that  the  value  of  the  do^  has  been  depTeciated  to  the 
extent  of  two-thirds  its  valae^  and  therefore  the 
defendant  is  liable  to  the  extent  of  £16  13  s.  4d. 

J%kdgvMinl  for  the  plaintiff. 

Solioitorj    for   the   pUdntifF,    Coode,   Kingdon,    A 
Cotton, 

,   Sjlioitors  for  the  defendant,  Thonuu  Cooper  db  Co. 


1 
i.C.J.,  and  > 

ling,  JJ.)   J 


Dd3.  16. 


K.  B.  Div. 
(Lord  Alventone,  L.C. 
Channell  and  Darling, 

WESTtflNSTEB  CtTY,  COUNCIL  OP  V,  LONDON 

County  Council,  (o.) 

Local  govemmeni— Jurisdiction— Temporary  structures 
— London  Building  Act,  ISd^— London  Government 
Act,  1899. 

Tlie  powers  over  temporary  wooden  structures  con/erred 
by  section  84  of  the  London  Building  Act,  1894,  on 
the  London  County  Council  are  transferred  by  the 
London  Government  Act,  1899,  to  the  borough  councils 
created  by  that  Act, 

This  was  a  case  stated  nnder  section  29  of  the 
London  GoYemaient  Act  of  1899,  which  provides  that 
if  any  question  arises  or  is  about  to  arise  as  to 
whether  any  power  or  liability  is  or  is  not  transferred 
by  or  undo:  this  Act  to  the  council  of  any  metro- 
politan borough,  or  any  property  is  or  is  not  vested 
in  any  such  council,  that  question  may  be  submitted 
for  decision  to  the  High  Court  in  such  summary 
manner  as  subject  to  any  rules  of  the  court  may  be 
directed  by  the  court,  and  the  court  after  heariog 
such  parties  and  taking  such  evidence  (if  any)  as  it 
thinks  just  shall  decide  the  question. 

Questions  arose  between  the  London  County 
Council  and  the  city  of  Westminster  as  to  whether 
or  not  the  powers,  duties,  and  liabilities  of  the  county 
council  with  respect  to  the  approval  or  Uoensing  the 
setting  up  and  control,  of  certain  structures  within 
the  city  of  Westminster  were  or  were  not  transferred 
under  the  London  Government  Act,  1899,  to  the 
council  of  the  borough. 

The  city  of  Westminster  was  created  in  pursuance 
of  section  1  of  the  Loudon  Government  Act,  1899, 
which  gives  the  Crown  power  to  create  certain  areas 
and  to  make  sndi  reamingements  for  boundaries  as 
may  be  found  necessary,  and  the  Ist  schedule 
to  such  section  defines  those  boundaries.  By 
section  6,  sub-section  1,  of  the  same  Act  the  powers 
and  duties  of  the  London  County  Council  under  the 
enactments  mentioned  in  Part  I.  of  the  2nd  schedule 
to  that  Act,  subject  to  the  conditions  mentioned  in 
that  schedule,  were  transferred  to  the  borough 
ooundL 

That  schedule  is  as  follows : 

'*Pabt  L 

"  Minor  powers  and  duties  to  be  transferred  from 

county  oouncQ. 

"Powers  and  duties  transferred.  Conditions  of 
transfer.  Power  under  section  84  of  the  London 
Building  Act,  1894,  to  licence  the  setting-up  of 
wooden  structures,  and  power  to  take  proceedings 
for  default  in  obtaining  or  observing  the  conditions 
of  a  licence  under  that  section." 

Section  84  is  one  of  a  series  of  five  sections,  82-86, 
in  P^tt  VII.  of  the  London  BnUding  Act  giving  to 

(a.)  Beported  by  C.  G.  Wilbiliham,  Esq.,  Bar- 

rister-at-Law. 


the  London  County  Coundl  power  to  licence 
temporary  structures  and  providing  for  the  deposit 
of  plans  and  also  providing  for  the  recovery  of 
penalties. 

Section  82  provides  that  '*  where  a  builder  is  desirous 
of  erecting  an  iron  building  or  other  structure  .  .  • 
he  shall  make  an  application  to  the  council 
accompanied  by  plans  of  the  proposed  building." 
Section  83  provides  that  where  an  application  is 
made  to  erect  any  iron  or  other  building  or  structure 
of  a  temporary  nature,  the  council  may,  if  they 
approve  of  the  plan,  limit  the  period  nnder  which  it 
shall  be  allowed  to  remain.  Section  84,  sub-section 
1,  provides  that  "  no  person  shall  set  up  in  any  place 
any  wooden  structure  .  .  •  withoot  having  first 
obtained  a  licence  from  the  council  and  the  licence 
may  contain  such  conditions  with  regard  to  the  struc- 
ture as  the  council  may  think  proper." 

Certain  temporarv  wooden  stands  were  erected  tt 
the  funeral  of  her  late  Majesty  Qaeen  Victoria  and 
questions  arose  as  to  which  was  the  proper  licensing 
authority.  It  was  contended  by  the  London  County 
Council  that  notwithstanding  the  provisioos  of  section 
5  and  the  transfer  in  the  first  part  of  the  2nd  schedule 
they  had  still  jurisdiction  over  the  standi  in 
question  nnder  sections  82  and  83  of  the  Act  of  1894. 
They  also  contended  that  by  section  238  of  the  Act 
jarisdiotion  was  still  preserved  to  the  district  sur- 
veyors. Section  238  is  as  follows :  '*  Every 
boilding  or  structure  and  every  work  done  tj  or 
in  or  upon  any  building  •  •  .  shall  be  subject  to 
the  supervision  of  the  dis^ct  surveyor  appointed  by 
the  district  in  which  the  building  is  situate." 

For  the  borough  of  Westminster  it  was  contended 
that  the  structures  fell  within  the  provisions  of  section 
5  (1)  of  the  London  Government  Act,  1899,  and  that  by 
the  eflfect  of  that  section  all  the  powers  and  duties  of 
the  London  County  Council  were  transferred  to  the 
dty  of  Westminster,  and  that  the  county  council  had 
no  authority  to  licence  such  structares,  and  that  the 
duty  of  supervising  such  structures  by  the  district 
surveyor  was  now  transferred  to  the  council  of  the 
city  of  Westminster  and  its  officers. 

Manisty,  K.C,  and  Davis,  for  the  city  of  West- 
minster.— The  seotion  (84)  in  question  is  copied 
horn,  section  13  of  the  Metropolis  Management  Act, 
1882,  but  with  the  difference  that  the  words  movable 
or  temporary  do  not  occur  in  section  84,  which  would 
have  made  the  matter  plain.  It  is  difficult  to  say 
what  structures  do  fall  within  section  84  if  these  do 
not. 

Av&ry,  K,C,,  and  Daldy,  for  the  county  council.— 
The  control  is  still  preserved  to  the  county  council,  as 
many  of  the  structures  are  partly  composed  of  iron. 
The  case  of  Venner  v.  M'Donell,  45  W.  E.  267.  [1897] 
1  Q.  B.  421.  In  any  case  the  control  of  the  district 
surveyor  is  still  preserved,  and  fees  will  have  to  be 
paid  to  him. 

Manisty,  K,C,,  in  reply. 

Lord  Alvsrstone,  L.C.J.— The  broad  question 
raised  in  the  case  is  whethfr  the  London  County 
Coimcil  or  the  dty  of  Westminster  is  the  proper 
authority  to  lay  down  the  conditions  of  construction 
of  wooden  structures  which  it  may  be  proposed  to 
erect  at  any  public  functions  taUng  place  in  the 
borough  of  Westminster.  Now  it  is  impossible  to 
deal  with  every  case  that  may  arise  or  to  decide 
upon  every  particular  state  of  facts  which  may  be 
involved  in  the  construction  of  some  special  struc- 
ture. This  question  arises  with  regard  to  a  number 
of  constructions  wholly  made  of  wood  except  for  the 
nails  used,  and  I  wish  to  guard  against  being  supposed 
to  say  that  we  do  lay  down  any  general  rule  whiok 
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must  govern  Bome  special  ease  which  may  involve 
other  considerations.  In  my  opinion  the  main  ques- 
tion most  be  determined  in  i«vonx  of  the  dty  of 
Westmioster.  The  history  of  the  matter  has  been 
very  dearly  stated  by  the  learned  coiiniel  engaged 
in  the  case.  Before  the  passing  of  the  London 
Government  Act  of  1899  there  had  been  a  series  of 
enactments  which  put  buildings  and  structures  under 
certain  supervision,  and  section  56  of  the  Metropolitan 
Building  Act  of  1855  was  a  section  similar  to  section 
82  of  London  Building  Act,  1894.  Section  13  of  the 
Metropolis  Management  Act  of  1882  was  a  section 
which  superseded  sections  56  and  128  of  the  Act  of 
1855,  which  dealt  with  or  were  intended  to  deal 
with  temporary  wooden  structures,  and  no  doubt 
some  question  similar  to  the  one  we  have  now 
got  to  decide  might  have  arisen  under  the  three 
sections  taken  from  those  t«70  Acts  of  Parliament. 
When  the  London  Building  Act  of  1894  was  passed 
section  56  of  the  Act  of  1855  was  replaced  by  section 
82 ;  section  12  of  the  Act  of  1882  was  replaced  by 
section  83.  Section  84,  which  replaced  section  13  of 
the  Act  of  1882,  modified  that  section  to  a  certain 
extent  by  the  removal  of  the  words  which  related  to 
movable  or  temporary  wooden  structures,  and  making 
section  84  apply  to  all  wooden  structures  except 
hoardings. 

The  first  question  therefore  that  we  have  to  deter- 
mine is,  what  is  the  class  of  structures  that  fall  within 
sections  82  and  83  as  distioguished  from  section  84, 
because  by  the  subsequent  Act  the  powers  of  section 
84   have  been  transferred  to  the  Dorough  ooundl. 
I   think   as   far   as    I    can    express    an    opinion 
suffioientiy  for  the  purposes  of  this   case,  without 
attempting,  as  I  said,  to  deal  with  any  particular 
state  of  circumstances  that  may  arise,  that  sections  82 
and    83   are    intended    to    apply    to    buildings    or 
structures  which  would  ordinarily  have  been  supposed 
to  come  under  the  provisions  of  Part  YI.  of  the  Act, 
but  as  to  which,  from  either  their  construction  or 
their  intended  use,  it  was  thought  by  the  London 
County  Council  that  the  provisions  of  Part  VI.  of  the 
Act  were   inapplicable.     Section  84  seems  to  me, 
as  it  now  stands,  a  section  giving  control  over  wooden 
structures    to    which    no    general    provisions     or 
substituted  provisions  of  a  general  character  would 
be  applicable.    Then  we  come  to  the  Act  of  1899,  the 
London  Government  Act.    As  I  have  already  said,  by 
the  combined  operation  of  section  5  and  the  schedule 
the  powers  of  section  84  of  the  London  Building  Act 
to  licence  the  setting  up  of  wooden  structures  and  ttie 
power  to  take  proceedings  for  default  in  obtaining  or 
observing  the  conditions  for  licensing  under  that  section 
are  transferred  to  the  borough  councils.    I  was  very 
anxious  to  leara  whether  Mr.  Avory  would  assist  us 
to   find   out   what   would    be    transferred   to   the 
borough  of  Westminster  if  his  argument  was  right. 
The  only  case  that  be  was  able  to  suggest  to  us  was,  if 
I  may  use  a  somewhat  abnormal  phrase,  permanent 
temporary  structures,  or  in  other  words  some  wooden 
structures   intended   to   remain   but   joined   on  to 
some   other   structure.      It  does   not  seem  to  me 
that,  that  is  a  satisfactory  explanation.     I  think  that 
the  Legislature  thought  that  matters  that  ought  to 
be  dealt  with  by  a  central  body  and  could  be  the  sub- 
ject of  substituted  regulations  in  place  of  the  general 
provisions  of  Part  YI.  should  be  dealt  with  by  the 
central  body,  the  London  County  Coundl,  but  that 
local  matters— as,  for  instance,  the  erection  of  wooden 
structures  for  a  limited  time,  to  which  no  general 
or    substituted   regulations   could   be   intended  to 
apply,  should  be  transferred  to  the  borough  councils. 
Therefore  on  this  point,  as  to  which  of  the   two 
aathoritiesara  to  fixtheconditions  and  impose  the  Umit 
of  time  fortemporary  wooden  structares  which  are  to  be 


erected  for  the  purpose  of  enabling  persons  to  m 
public  oeremonies,  in  my  opinion  the  oontentioi  ot 
the  borough  of  Westminster  is  right. 

Now  there  remains  only  the  question  of  the  porfii 
supervision  or  duty  of  supervision  by  the  distridis- 
veyors.  Speaking  for  myself,  I  do  not  think  vsot^ 
to  decide  that  question  for  two  reasons.  In  Ihs  fiat 
plaoe  it  seems  to  me  that  it  may  to  a  certsm  exteot 
depend  on  the  very  conditions  the  WeibmnlB 
Council  may  think  fit  to  impose.  Secondly,  « 
could  not  deal  with  that  question  withoat  dedi* 
ing  what  are  the  rights,  duties,  and  oUigitiai 
of  district  surveyors  under  the  Act.  They  in  let 
represented  before  us,  and  their  case  has  not  bea 
argued.  I  think  it  would  be  unwise  on  oar  put  to 
express  an  opinion  on  such  a  point  withoat  kno«ii| 
the  particular  droumstanoes  under  which  this  dsr 
arises.  We  propose  therefore  not  to  answer  the  ttori 
question  which  has  been  put  to  ns.  On  the  \xd 
question  which  has  been  submitted  to  ni  I  thai 
that  the  contention  of  the  City  of  Westminster  Comd 
is  the  right  one. 

DABLiKa  and  Chai^nsll,  JJ.,  oonourred. 

Solicitors  for  the  dty  of  Westminster,  C<iprm 
Hitchins,  &  Co* 

Solidtor  for  the  London  County  Council,  ¥, 
Blaodand, 


IN  BANKRUPTCY. 


Mankl 


K.  B.  Div.    ) 
(Wright,  J.)] 

In  re  Walus. 
Ex  parte  The  Trustee  v.  Charlotte  Wallh, 

Bankrwptcy  —  Property  of  bankrupt  —  Assigniuii  ^ 
chose  in  action — NUice  of  aasiyrtmerti — Banh 
Act,  1883  (46  &  47  Vict.  c.  52),  a.  44. 

Prior  to  the  bankruptcy  the  bankrupt  had  lof^ 
money  from  his  wife  and  deposited  a  life  policy  if^ 
as  security  for  the  loan. 

The  trustee  gave  notice  of  the    bankruptcy  to - 
insurance  company  before  the  wife  gave  notiot^^\ 
claim. 

Held,  that  the  fact  of  the  trustte  having  been  tkf^ 
'to  give  notice  to  the  insurance  company  did  not  afffi'' 
title  as  an  incumbrancer  for  value  prior  to  iU  ^ 
ruptcy. 

Motion  by  the  trustee  in  the  bankraptof  > 
A.  Wallis  for  a  declaratian  that  he  was  entified  to| 
policy  of  insurance  for  £500  on  the  life  of  v 
bankrupt.  ,  ^ 

Some  time  prior  to  the  bankruptcy  Wsllii  m 
obtained  a  loan  from  his  wife  out  of  her  sepia^ 
estate,  and  had  handed  to  her  as  SBcnrity  tltf  ^ 
policy  in  question. 

She  deposited  the  policy  at  her  bank,  bat  ga^'' 
notice  of  her  charge  thereon  to  theinauranceooa^ 
until  after  the  bankruptcy. 

On  the  11th  of  October,  1901,  a  reodringoidff  ^ 
made  against  WalUs,  and  on  the  same  day  hs  P^ 
the  offidal  reodver  information  of  the  ^^^'^^ 
the  policy  and  of  the  fact  that  it  was  akuff^* 
favour  of  his  wife,  and  deposited  with  her. 

On  the  16th  of  October  the  official  t^^^^ 
the  insurance  company  notice  of  the  'O^^^?^ 

Mrs.  Wallis  did  not  give  the  company  notion  ^'^  "^ 
daim  until  the  3rd  of  January,  1902. 

(a.)  Eeported  by  P.  M.  Feanckb,  Bsq.,  Bana*^ 

at-Law. 


^imt 
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P.O. 


L.W, 

on  Gooilji^ 


EBUEKI. 


ffALUS. 

of  a««:/»^ 
the  hmn^ 


i_ 


tMwifir- 

triutte  ^'^ 
or  vait^  p' 

£jOO  OB"*' 
1901,  i^t 


In  the  xntan  while  the  creditors  had  elected  a  trustee, 
who  launched  the  present  motion. 

Evt^  K.Ct  and  Richdrd  NeviUe,  for  the  tmitee. — 
Mrs*  Wallis  obtained  no  title  to  the  polioy  by 
delivery :  Hotoet  v.  Prudential  Assurance  Co.,  49  L.  T. 
£ep.  133,  31  W.  B.  Dig.  229;  UniUd  Kingdom  Life 
Assurance  Co.  ▼.  Dixon  ds  Hay,  Id  Ot.  of  Sesi.  Oas.,  let 
aer.»  1277.  The  trustee  having  been  the  first  to  give 
notice  of  asngnment  is  entitledto  the  polioy. 

Beed,  K,C,,  and  Frank  Mdlor,  for  Mrs.  Wallis. — A 

'poUoy  of  insorance  is  a  chose  in  action,  and  notice  of 

asngnment  in  not   required  to  take  it  out  of  the 

reputed  ownership  of  the  bankrupt :  Ex  parte  Ibhetson, 

In  re  Moore,  26  W.  B.  843,  8  Ch.  D.   619.      Mrs. 

Wallis  had  a  better  equity  to  the  policy,  for  she  was 

an  incumbrancer  for  value,  and  the  trustee  was  not. 

Farther,  the  trustee  had  notice  of  her  incumbrance 

when  he  gave  notice  to  the  company  of  his  title,  and 

therefore  he  did  not  obtsin  any  priority  to  Mrs.  Wallis 

by  giving  notice  before  she  dia :  Newman  v.  Newman, 

33  W.  B.  d05,  28  Oh.  D.  674. 

Eve,  K.C,  replied. 

Wbight,  J. — It  is  singular  that  there  is  no  express 
authority  upon  this  pomt,  bat  it  seems  to  me  plain 
enough  that  at  the  date  of  the  bankruptcy  Mrs. 
Wallis  had  a  good  equitable  charge  for  value  upon 
the  policy  in  question.  Now  the  property  of  the 
bonlmipt  only  vests  in  the  trustee  subject  to  such 
incumbrances  for  value  as  may  have  become  attached 
to  it  prior  to  the  bankruptcy.  The  trustee  therefore 
cannot  affect  the  rights  of  au  incumbrancer  for  value 
by  giving  such  a  notice  as  he  has  given  in  this  case. 
I  also  agree  that  as  an  incumbrancer  for  value  Mrs. 
Wallis  had  a  better  equity  to  the  policy  than  the 
trustee,  and  I  think  she  is  entitled  to  succeed  in  this 
motion. 

Application  dismissed. 

Solicitors  for  the  trustee,  Fiesse  dk  Son. 

Solicitors  for  the  respondent.  Wood  &  Wo:itt<m, 


$vll)S  OTounctl. 


{From  the  Court  of  King's  Bench,  Canada.) 

Nov.  22. 

Attobney-Qbnxbal  fob  Manitoba  v.  Manitoba 
Lioenob-Holdbbs*  Association,  (a.) 

Canada,  Law  of-^Local  legislature — Province — Licen- 
sing (ft  to — Conflict  of  laws. 

A  provincial  legislature  in  Canada  has  jurisdiction  to 
restrict  the  sale  of  intoxicaiing  liquors  within  the  province 
so  long  cu  its  legislation  does  not  conflict  with  any 
legislative  provision  which  may  be  competently  made  by 
the  Parliament  of  Canada  and  in  Jorce  within  the 
province. 

Attomey-Gtoeral  for  Gotatio  v.  Attorney -General 
for  the  Dominion,  [1896]  A.  C.  348,  44  W.  R.  Dig.  24, 
foUowed. 

Appeal  from  the  King's  Bench,  Ganada. 
The  facts  appear  in  the  judgment. 

Cclin  Campbell,  K.C,  {Attomsy'Oeneral  for  Jfant- 
tdba),  Haldane,  K.C.,  and  R.  0.  B,  Lane,  Jan.,  for 
appellant. 

(a.)  Beported  by  0.  H.  Gbafton^  Bsq.»  Barrister- 

at-Law. 


Blake,  KC,  and  Phippen  (both  of  Oanadianbar),  for 
respondents. 

Newcombe,  K.C,  (of  Ganadian  bar),  for  Attorney- 
General  for  Ganada. 

The  judgment  of  their  lordships  (Lords  Hobhousb, 
Maonaqhten,  Davey,  Bobebtson,  and  Lindley) 
was  delivered  by 

Lord  Maonaqhten.— In  July,  1900,  an  Act  was 
passed  by  the  Legislature  of  Manitoba  for  the  sup- 
pression of  the  liquor  traffic  in  that  province.  Tne 
Ac^,  which  is  known  by  its  short  title  of  **  The  Liquor 
Act,"  was  to  have  come  into  operation  on  the  Isc  of 
June,  1901.  Before  that  date  on  a  reference  under 
Ohapter  28  of  the  Bevised  Statutes  of  Manitoba  the 
Gourt  of  King's  Bench  pronounced  the  whole  Act-  to 
be  unconstitutional.  From  this  decision  the  present 
appeal  has  been  brought. 

Although  the  questions  submitted  to  the  Gourt  of 
King's  Bench  by  the  Lieutenant-Gbvemor  in  Goundl 
were  eleven  in  number,  the  only  one  considered  in  the 
court  below,  and  the  only  one  argued  before  this  Board 
was  the  first:  ''Had  the  Legislative  Assembly  of 
Muiitoba  jurisdiction  to  enact  the  liquor  Act,  and  if 
not,  in  what  particular  or  respect  has  it  exceeded  its 
power?"  To  this  the  answer  given  was:  "It 
exceeded  its  power  in  enacting  the  Liquor  Act  as  a 
whole."  The  other  questions  are  either  of  an 
academical  character  or  sudi  as  are  material  only  in 
the  event  of  the  Act  being  declared  partially  and  not 
wholly  unconstitutional.  No  answer  that  could  be 
given  to  aoy  of  those  questions  would  be  of  any 
practical  value.  Their  lordships  therefore  will  confine 
their  attention  to  the  subject  to  wliich  the  judgment 
of  the  Gourt  of  King's  Bench  and  the  arguments  at 
the  bar  were  addressed. 

The  question  at  issue  depends  on  the  meaning  and 
effect  of  those  sections  in  the  British  North  America 
Act,  1867,  which  provide  for  the  distribution  of 
legiilative  powers  between  the  Dominion  and  the 
provinces.  The  subject  has  been  discussed  before  this 
Board  very  frequently  and  very  fully :  see  Citizens* 
Insurance  Co.  v.  Parsons,  7  App.  Gsis.  98,  at  p.  109, 
30  W.  B.  Dig.  81.  Mindful  of  advice  often  quoted 
but  not  perhaps  always  followed,  their  lordships  do 
not  propose  to  travel  beyond  the  particular  cas4  before 
them. 

The  drink  question,  to  use  a  conunon  expression 
which  is  convcKiient  if  not  altogether  accurate,  is  not 
to  be  found  apeoificBlly  mentioned  either  in  the 
claases  of  subjects  enumerated  in  section  91  and 
assigned  to  the  Legislature  of  the  Domioion  or  in 
those  enumerated  in  sectiou  92  and  thereby  appro- 
pTiated  to  provincial  legislatures.  The  omission  was 
probably  not  accidentaL  The  result  has  been  some- 
what remarkable.  On  the  one  hand  according  to  Russell 
V.  Reg,  7  A.  0.  829,  it  is  competent  for  the  Dominion 
Legislature  to  pass  an  Act  for  the  suppression  of 
intemperance  applicable  to  all  parts  of  the  dominion, 
and  when  duly  brought  into  operation  in  any  par- 
ticular district  deriving  its  efficacy  from  the  general 
authority  vested  in  the  Dominion  Parliament  to  qpake 
laws  for  the  peace,  order,  and  good  government  of 
Ganade.  On  the  other  hand,  according  to  the  decision 
in  Attorney' General  for  Ontario  v.  Attorney-General 
for  the  Dominion,  [1896]  A.  G.  348,  44  W.  B. 
Dig.  24,  it  is  not,  incompetent  for  a  prorincial 
legislature  to  pass'  a  measure  for  the  repression 
or  even  for  the  total  abolition  of  the  liquor 
traffic  within  the  province  provided  the  subject 
is  dealt  with  as  a  matter  "of  a  merely  local 
nature  "  in  the  province  and  the  Act  itself  is  not 
repugnant  to  any  Act  of  the  Parliament  of  Ganada. 
In  ctelivering  the  judgment  of  this  Board  in  tha 
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CMe  of  The  Attorney-General  for  Ontario  ▼.  The 
Attornei/'General  for  the  Dominion^  Lord  Watson 
expressed  a  decided  opinion  that  proyincial  legislatioa 
for  the  suppression  of  the  liqaor  traffic  could  not  be 
supported  under  either  No.  8  or  No.  9  of  section  92. 
His  lordship  observed  that  the  onl7  eDactmeats  of 
that  section  which  appeared  to  have  anj  relation  to 
such  legislation  were  to  be  found  in  Nos.  13  and  16, 
which  assigned  to  the  exclusive  jurisdiction  of 
provincial  legislatures  (1)  "  property  •  and  civil 
rights  in  the  province"  and  (2)  '< generally  all 
matters  of  a  merely  local  or  private  nature  in  the 
province."  He  added  that  it  was  not  necessary 
for  the  purposo  of  that  appeal  to  determine  whether 
such  legislation  was  authorized  by  the  one  or  bv  the 
other  of  these  heads.  Although  this  particiUar 
question  was  thus  left  apparently  undecided, 
a  careful  perusal  of  the  judgment  leads  to  the 
oonduaion  that  iu  the  opinion  of  the  Board  the 
case  fell  under  No.  16  rather  than  under  No.  13. 
And  that  seems  to  their  lordehips  to  be  the  better 
opinim.  In  legislating  for  the  suppression  of  the 
liquor  traffic  the  object  in  view  is  &e  abatement  or 
prevention  of  a  local  evil  rather  than  the  regulation 
of  property  and  civil  rights — though  of  course  no 
such  le^^islation  can  be  carried  into  effect  without 
interfering  more  or  less  with  "property  and  civil 
rights  in  the  province."  Indeed,  if  the  case  is  to  be 
reg-irded  as  dealing  with  matters  within  the  class  of 
subject  enumerated  in  No.  13,  it  might  be  questionable 
whether  the  Dominion  Legislature  could  have 
authority  to  interfere  with  the  exdudve  jurisdiction 
of  the  province  in  the  matter. 

The  controversy  therefore  seems  to  be  narrowed  to 
this  one  point :  Is  the  subject  of  ''  the  Liquor  Act  *' 
a  matter  *'  of  a  merely  local  nature  in  the  province  " 
of  Manitoba  and  does  the  Liquor  Act  deal  with  it  as 
BUchP  The  judgment  of  tiis  Board  in  the  case  of 
The  Attorney-General  for  Ontario  v.  The  Attorney- 
General  for  the  Dominion  has  relieved  the  case  from 
some  if  not  aU  of  the  diffioalties  which  appear  to 
have  presented  themselves  to  the  learned  judges  of 
the  Court  of  King*s  Bench.  This  Boaid  held  that 
a  provincial  legislature  has  jurisdiction  to  restrict  the 
sale  within  the  province  of  iotoxicittog  liquors  so 
long  as  its  legislation  does  not  conflict  with  any  legis- 
lative provision  which  may  be  competently  made  by 
the  Parliament  of  Canada  and  which  may  be  in  foroe 
within  the  province  or  any  district  thereof.  .  It  held 
further  that  there  might  be  circumstances  in  which  a 
provincial  legislature  might  have  jarisdiction  to 
prohibit  the  manufacture  within  the  province  of 
intoxicating  liqaors  and  the  importation  of  such 
liquors  into  the  province.  For  the  purposes  of  the 
present  question  it  is  immaterial  to  inquire  what 
those  circumstances  may  be.  That  judgment,  there- 
fore, as  it  stands  and  the  report  to  her  late  Majesty 
consequent  thereon  show  that  in  the  opinion  of  this 
tribunal  matters  which  are  '*  subitantially  of  local  or 
of  private  interest "  in  a  province — matters  which  are 
of  a  local  or  private  nature ''  from  a  provincial  point  of 
view'* — to  use  expressions  to  be  found  in  the  judgment, 
are  not  excluded  from  the  category  of  <*  matters  of  a 
merely  local  or  private  nature*'  because  legislation 
dealing  with  them,  however  carefully  it  may  be  framed, 
may  or  must  have  an  effect  outside  the  limits  of  the 
province  and  may  or  must  interfere  with  the  sources 
of  dominion  revenue  and  the  industrial  pursuits  of 
persons  Uceosed  under  dominion  statutes  to  carry  on 
particular  trades. 

The  Liquor  Act  proceeds  upon  a  recital  that  *'  it  is 
expedient  to  suppress  the  liquor  traffic  in  Manitoba  by 
prohibitiDg  provincial  transactions  in  liquor."  That 
is  the  declared  object  of  the  legislature  set  cut  at  the 
oommfmoement  of  the  Act*    Towards  the  end  of  the 


Act  there  occurs  this  section :  ''119.  Whilethis  Act  is 
intended  to  prohibit  and  shall  prohibit  transactions  in 

Suor  which  take  place  wholly  within  the  province 
Manitoba  except  under  a  licence  or  at 
otherwise  specially  provided  by  this  Act,  and 
restrict  the  consumption  of  liquor  within  the 
limits  of  the  provmce  of  Manitoba,  it  shall 
not  affect  and  is  not  intended  to  affect  hond  fide 
transactions  in  liquor  between  a  person  in  the 
province  of  Manitoba  and  a  person  in  another 
province  or  in  a  foreign  country,  and  the  provisions 
of  this  Act  shall  be  oonstrued  accordingly.*'  Now 
that  provision  is  as  much' part  of  the  Act  as  anv  other 
section  contained  in  it.  It  must  have  its  full  effect 
in  exempting  from  the  operation  of  the  Act  all  hond 
fide  transactions  in  liquor  which  come  within  ita 
terms.  It  is  not  neoessary  to  go  through  the  pro- 
visions of  the  Act.  It  is  enough  to  say  that  they  are 
extremely  stringent — more  stringent  probably  than 
anything  that  i^  to  be  found  in  any  legislation  of  a 
similar  nnd.  Unless  the  Act  become  a  dead  letter  it 
must  interfere  with  the  revenue  of  the  dominion  with 
respect  to  licensed  trades  in  the  province  of  Manitoba* 
and  indirectly,  at  least,  with  business  operations 
beyond  the  limits  of  the  province.  Tuat  seems  dear* 
And  that  was  substantially  the  groimd  on  wbich  the 
Court  of  King's  Bench  declared  the  Act  unconstitu- 
tional. But  ail  objections  on  that  soore  are  in  their 
lordships'  opinion  removed  by  the  judgment  of  this 
Board  in  the  case  of  The  Attorney' General  for  Ontario 
V.  The  Attorney 'General  for  the  Dominion.  "ELtmng 
attentively  considered  the  very  able  and  elaborate 
judgments  of  Killam,  0  J.,  and  Bain,  J.,  in  which 
Bichards,  J.,  concurred,  and  the  arguments  of  counsel 
in  supper t  of  their  view,  their  lordships  are  not  satiafied 
that  the  Legislature  of  Manitoba  has  transgressed  the 
limits  of  its  juisdiotion  in  passing  the  Liquor  Act. 

Their  lordships  will  therefore  humbly  advise  his 
Majesty  that  the  judgment  of  the  Court  of  Eiog*s 
Bench  of  the  Province  of  Manitobs  dated  the  23rd  of 
February,  1901,  ought  to  be  discharged,  and  that  in 
lieu  thereof  there  ought  to  bs  subetituted  the 
following  answers  to  the  eleven  questions  submitted 
to  it: 

1.  In  answer  to  the  first  question :  That  the  L^gu- 
lative  Assembly  of  Manitoba  had  jurisdiction  to  euact 
the  Liquor  Act. 

2.  In  answer  to  the  questions  numbered  2  to  11 
both  inclusive:  That  no  useful  answer  can  be  given 
to  these  questions. 

There  will  be  no  oosts  of  this  appeal. 

Solicitors  for  the  appellant,  Harrison  A  Powell, 

Solicitors  for  the  respondent,  Bompas,  Bischoff^ 
Dodgson,  Coxe^  &  Bompas. 
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Midland  Railway  Go.  v.  Attobhst-Gbneral. 


HOUBB  OF  LOBDS* 


Feb.  25. 


From  C.  A.  I 
(England),  f 

Midland  Bailway  Oo.  v.  Attobnby<Gxnbbal.  (a.) 

Inland  revenue  —  Stamp  dtUy^  Bailway  company  — 
*'  Increase  of  the  amount  of  nominal  ahare  capital  '* — 
Conversion  of  eiock— Stamp  Act,  1891  (54  d:  55  Vict, 
c.  39),  8.  113. 

The  Midland  Bailway  Co.^  in  pursuance  of  a  epeeial 
Act,  converted  varioue  claeeea  of  stock,  preferential  and 
ordinary^  into  other  stocks  of  higher  nominal  value^  tut 
hearing  a  corresponding  lower  rate  of  interest ; 

Held,  tJiat,  (Uthough  nothing  wets  added  to  the  working 
capital  of  the  company,  yet  there  was  an  "  increase  of 
the  amount  of  the  nominal  share  capital**  within  the 
Tneaning  of  the  Stamp  Act,  1891,  «.  113. 

Decision  of  the  Goutt  of  Appeal  (49  W.  B.  243, 
[1901]  1  Q.  B.  220)  affirmed. 

Appeal  from  an  order  of  the  Court  of  Appeal  (A.  L. 
Smith.  M.B.,  and  OoUins  and  Stirling,  L. JJ.},  49  W.  S. 
243,  [1901]  1  Q.  B.  220  (afiBrming  a  judffinent  of  a 
Diviaional  Ooort  (Bidley  and  Darling,  JJ.},  49  W.  B. 
138,  [1900]  2  a  B.  353. 

An  information  had  been  filed  by  the  Attomey- 
Gtoeral  for  duty  and  penalties  under  seotion  113  of 
the  Stamp  Act,  1891 — and  a  ipeoial  oaee  wae  stated 
by  oonaent. 

The  oaee  if  given  very  folly  in  the  oonrt  of  first 
mstanoe. 

The  MiaUiia  Bailway  Go.,  in  pursuance  of  the 
Midland  Bulway  Act,  1897,  re-arranged  and  con- 
solidated the  several  classes  of  their  stocks. 

As  tiie  result  of  the  re-arrangement  and  consolida- 
tion was  a  verv  large  increase  in  the  nominal  amount 
of  share  capital,  the  Gommissioners  of  Inland  Bevenue 
claimed  that  du^  was  payable  under  section  113  of 
the  Stamp  Act,  1891  upon  £59,230,581  3s.  6d.,  being 
the  aggregate  increase  of  the  amount. 

The  Divisional  Gourt  gave  judgment  for  the  Qrown, 
which  was  affirmed  by  t£e  Gourt  of  Appeal. 

Sir  B.  T.  Beid,  K.C.,  and  Asquith,  K.C.  (Loehnis 
with  them),  for  the  appellants. 

SirE.  Carson,  8,G,,  Danckwerts,  K.C*,  and  Bowlatt, 
for  the  respondent,  were  not  heard. 

Lord  Maonaqhtnn. — The  only  question  in  this 
case  is  whether  an  increase  of  uie  amount  of  the 
nominal  share  capital  of  the  Midland  Bailway  Go. 
was  autiiioriaed  by  the  Midland  Bailway  Act,  1897. 

It  seems  that  the  company  were  desirous  of 
effecting,  as  it  is  called  in  their  Act,  a  **  rearrange- 
ment and  consolidation  of  the  several  claases  and 
denominations  of  their  shares  and  stocks."  This  was 
canied.  into  effect  by  the  Act  of  1897.  It  may  be 
convenient  to  give  two  instances  of  what  was  done 
under  that  Act.  The  company  had  a  perpetual 
preference  stock,  carrying  a  dividend  of  4  per  cent. 
They  were  desirous  of  reduoiog  that  dividoid  to  a 
uniform  dividend  of  2|  per  cent.;  and  that  was 
carried  out  by  the  Act  of  Parliament  in 
this  way.  It  was  declared  that  ''the  eodst- 
ing  and  authorized  4  per  cent,  perpetual 
preference  stock  of  the  company  shalf  be  by 
virtue  of  this  Act  cancelled  and  extbffaished,"  and 
\*  there  shall  be  created  in  lieu  thereof  2^  per  cent, 
perpetual  preference  stock  of  the  company  to  an 
amount  ezoeeding  by  60  per  cent,  the  noimnal  amount 
of  the  stock  so  cancelled  and  extinguished.*'  Was  not 

(«.)  Beported  by  G.  H.  Okaptov,  Esq.,  Barrister- 

at-Iniw, 


that  an  increase  in  the  amoimt  of  the  nominal  share 
capital?  Then  there  was  a  large  amount  of  con- 
■oUdated  ordinary  stock,  and  the  company  were 
minded  to  give  their  shareholders  such  advantoges  as 
would  resuK  firom  splitting  their  stock ;  but  instead 
of  splitting  it  in  the  proper  sense  of  the  word,  and 
giving  to  every  holder  of  £100  stock  £50  of  preferred 
ordinary  stock  and  £50  of  deferred  ordinary  stock, 
they  really  duplicated  their  stock  and  gave  each 
holder  of  £100  stock  £100  of  {>referred  and  £100  of 
deferred*  A^ain,  was  not  that  increasing  the  amount 
of  their  nominal  share  capital  P  It  seems  to  me  that 
this  company  has  done  the  very  thine  which  brings 
them  wiuun  the  words  of  the  Act  of  Parliament,  the 
Stamp  Act,  and  within  the  grasp  of  the  Gommissioners 
of  Inland  Bevenue. 

I  cannot  see  any  loophole  of  escape.  It  seems  to 
me  that  if  you  were  aiked  to  describe  what  has  been 
done  with  regard  to  the  ordinary  consolidated  stock 
of  the  company,  you  would  say  that  the  actual 
working  capital  has  not  been  increased  by  a  penny, 
but  the  amount  of  the  nominal  share  capital  has  heea 
doubled.  I  therefore  move  your  lordsnips  that  this 
appeal  be  dismii  sed  with  costs. 

Lord  Shakd. — I  am  entirely  of  the  same  opinion, 
and  I  will  only  add  a  few  words  to  what  has  been 
said  because  of  the  general  importance  of  the  ques* 
tion,  for  I  understand  that  thete  are  a  number  of 
cases  which  will  be  regulated  by  the  decision. 

I  cannot  express  my  view  of  the  case  better  than  it 
is  exeressed  in  the  judgment  of  Bidley,  J.,  in  which 
he  said,  in  reference  to  the  interpretation  of  the 
statute :  "  The  words  are  '  in  the  case  of  any  increase 
of  the  amount  of  nominal  share  capital.'  Now,  the 
<  nominal  share  capital  *  means  the  capital  in  shares 
and  the  figure  value  attached  to  it.  The.  increase  of 
such  nominal  share  capital  seems  to  me  to  be  simply 
this.  If  instead  of  being  £100  it  becomes  £200,  not 
necessarily  that  it  means  more  but  that  if  the  com- 
pany extends  the  capital  and  gives  it  a  greater 
nominal  value,  that  is  an  increase  which  requires  an 
additional  statement  of  the  amount  of  such  increase 
to  be  delivered  by  the  company."  Of  course  that 
statement  being  given  to  the  Gommissioners  of  Inland 
Bevenue  infers  an  increase  in  the  stamp  duty  which 
has  to  be  paid. 

It  seems  to  me  that  that  is  clearly  the  effect  of 
sections  61  and  66  of  this  company's  private  Act.  An 
increase  is  created  in  the  amount  of  the  nominal 
'share  capita],  and  indeed,  it  is  so  called  in  the  Act 
itself.  By  section  61  the  previous  nominal  capital  is 
abolished,  and  the  amount  is  nearly  doubled  under 
that  same  section.  And  in  section  66  those  who  are 
obtaining  this  Act  of  Parliament,  very  correctly  I 
think,  characterize  it  in  this  way :  "  Any  increase  in 
the  nominal  amount  of  the  preference  or  arddnvtv 
capital  of  the  company  1^  v&tue  of  thii  Act  shaU 
not  increase  "  their  borrowing  powers,  which  are  there 
mentioned. 

The  case  seems  to  me  dearly  to  fall  within  section 
113  of  the  Stamp  Act,  1891,  as  all  the  learned  judges 
who  have  appliea  their  minds  to  this  question  think 
it  does.  Therefore  I  am  of  opinion  that  the  appeal 
must  be  dismissed. 

Lord  Davxt.—I  am  of  the  same  opimon,  and  I  can 
really  add  nothing  to  what  has  been  said.  The 
section  of  the  Act  appears  to  me  to  be  free  from  any 
possible  ambiguity,  uid  I  cannot  bring  my  mind  to 
entertain  any  doubt  as  to  the  right  coostruotiQn  of  it ; 
indeed,  but  for  the  very  learned  and  aUe  arguments 
we  have  heard  from  counsel  for  the  appellant  I  should 
have  said  that  the  case  was  unargiMblQ. 


liord  BKAicvxoir.— I  ooncoTf 
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Lord  KoBXBTSON. — I  am  of  the  sanitt  opioibn. 
The  appeUsnts*  suooess  depends  on  their  contention 
that  an  ''inorease  of  the  amount  of  nominal  share 
capital "  in  the  sense  of  the  Act  of  1891  only  takes 
place  when  there  is  an  iDorease  in  the  resonroes  of  the 
company.  ,  It  seems  to  me  that  this  test  is  pnrposely 
disresarded  bv  the  Legislature  in  favour  of  a 
standard  entirely  different  and  more  arbitrary.  The 
standard  selected  is  the  amount  of  nominal  share 
capital ;  and  in  the  present  case  that  is  now,  as  the 
result  of  operations  authorized  by  statute*  let  us  say 
£70,000,000.  It  is  perfectly  plain  that  if  this  had 
been  the  original  amount,  this  would  be  the  taxable 
sum.  The  enactment  about  change  does  not  let  in 
any  new  criterion  of  amount,  but  adheres  to  the 
same  criterion  as  is  set  up  for  a  new  company  by 
the  same  section.  The  question  therefore  comes,  as 
Stirling,  Ij.J.,  sajd,  to  be  merely  one  of  arithmetic 

..  Lord  LiNBLBY.yl  am  of  the  tame  opinion,  and  I 
will  express  my  yiew  by  asking  and  trying  to  answer 
two  questions :  First  of  all,  wlutt  is  now  we  amount 
the  nominal  share  capital  of  the  company,  taking  the 
ordinary  stock  ?  The  only  answer  to  that  question  is 
£70,000,000.  The  next  question  is,  what  was  it  before 
the  Act  of  Parliament  was  passed  ?  The  only  answer 
to  that  is  £35,000,000.  Oan  it  be  said  there  has  been 
no  increase  P  It  has  bsen  urged  for  the  appellants, 
supposing  there  was  an  increase,  the  increase  was 
not  authorized  because  it  was  not  done  by  itte  com- 
pany under  the  powers  of  the  Act,  but  was  done  by 
the  Act  itself.  That  is  too  subtle  for  me  and  I  cannot 
follow  it.  If  the  Act  had  been  imposed  by  via  major 
1  could  have  followed  it,  but  when  the  company  have 
themselves  obtained  the  power  I  cannot  follow  it 

Appeal  di&mi$$ed. 

Solicitors  for  the  appellants,  Beale  db  Co, 

Solioitor  for  the  respondent,    SoLiciUr   of  Inkmd 
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(Yaughan  Williams,  Stirling,  and  >  March  19,  20,  26. 
Oozens-Hardy,  L. JJ.)         ) 

■ 

In  re  HiLLi 
Hill  v.  Hill,  (a.) 

yf^{ll — Cfmstriuiion — OhaUeU  utUed  to  go  with  dignity — 
Qo  far  a$  tlie  rules  of  law  and  tquUy  permit — Ahadute 
vesting. 

A  testatrix  by  her  will  hegueathed  certadn  jewds  to  her 
son,  tTie  third  Viscount  H.,  for  2^e,  and  after  his  death 
**  to  each  and  every  of  the  persons  who  shaU  in  turn 
succeed  to  the  title  and  dignity  of  Viscount  if.  .  .  . 
seoerdUy  and  successively  as  they  shall  in  turn  succeed  to 
such  tiUe  and  dignity  as  aforeeaid^  my  intoMon  being 
that  the  said  jewels  shall  descend  as  heirlooms  as  far  as 
the  ruies  of  law  and  equity  vnU  permit,*' 

Hetd^  thai  the  jewels  vested  absdviely  in  the  first 
petsim  who  sticceeded  to  the  title  on  the  death  of  the  third 
viscount. 

Tdllemaohe  v,  Ooventry,  ^  Ol,  A  Fin,  611,  foUoufed. 

This  was  an  appeal  against  the  judgment  of  Swinfen 
Badv,  J. 
The  material  facts  were  as  follow: 
The  case  came  before  the  court  on  an  originating 

(a.)  Reported  by  J«  I.  Stzbu^q^  Bsq.>  Barrister- 

at-Law.  » 


summons  in  the  matter  of  the  trusts  of  the  will  of 
Ann,  Dowager  Yiscountess  Hill,'  dated  the  28th  of 
May,  1891,  and  of  the  Settled  Land  Acts,  1882  to 
1890,  for  the  determinatiou  of  the  question  whether 
the  plaintiff.  Viscount  Hill,  is  entitled  absolutely,  or 
for  life  only,  or  otherwise,  to  cerfeain  diamonds,  con- 
sisting of  a  tiara,  necklace,  pendant,  and  earrings, 
and  to  other  chattels  bequeathed  by  the  will  to  her 
son,  the  third  viscount,  '*  untQ  he  shul  die,  and  after 
his  death  to  each  and  every  of  the  persons  who  shall 
in  turn  succeed  to  the  title  and  dignity  of  Tisooant 
WH,  or  any  other  title  or  dignity  which  may  be 
granted  to  or  assumed  by  any  person  for  the  time 
being  entitled  to  the  said  titie  and  dignity  of 
Viscount  Hill,  sevwally  and  successively  as  thsy 
shall  in  turn  succeed  to  such  titie  and  dignity 
as  aforesaid,  my  intention  being  that  the  said 
diamonds  and  miniatures  and  ring  shall  descend  ai 
heirlooms  as  far  at  the  rules  of  law  and  equity  will 
permit." 

The  testa^  died  on  the  31st  of  October,  1891, 
and  her  will  was  duly  proved. 

Her  son,  the  thira  Visoonnt  Hill,  survived  hit 
mother,  and  entered  into  possession  of  the  said 
chattels. 

He  died  on  the  30th  of  March,  1895,  and  was  suo- 
ceeded  in  the  titie  l^  his  son,  the  plaintiff  Bowlaod 
Bichard  degg,  fourth  Viscount  Hill,  who  was  horn 
in  1863. 

The  plaintiff  is  married,  but  has  not  any  issue. 

The  lieir-presumptive  to  the  titie  is  the  plaiatiff's 
brother,  the  defendant  Francis  William  degg  degg 
Hill,  who  was  bom  in  the  year  1866  and  is  na- 
marri^. 

The  plaintiff,  shortiy  after  tiie  death  of  his  father, 
took  proceedings  to  recover  a  portion  of  the  said 
chattels  from   his   stepmother,  Isabella   Elizabeth, 
Dowager  Viscountess  HUl,  who  daimed  the  same  aa 
the  ground  of  their  having  been  subject  in  the  hsodi 
of  the  testatrix  to  an  aUeged  precatory  trust.   TIs 
dedrion  of  the  Court  of  Appeal  estaUidied  thai  tte 
chattds  were  not  subject  to  any  precatory  trust,  ud 
that  th^  testatrix  haa  power  to  dispose  of  them  by 
her  will :  flttt  v.  HiU,  46  W.  R  371,  [1897]  1 Q.  B.  483. 
The  nature  and  extent  of  the  interest  taken  by  ^ 
plaintiff  under  the  will  of  the  testatrix  did  not  siiM 
in  those  probeediugB,  and  had  to  be  determined  (m 
this  summons* 

It  was  not  disputed  that  under  the  will,  the  son 
of  the  testatrix— namely,  the  third  Visoouut  Hill- 
was  entitied  to  possession  of  the  chattels  during  his 
Hfe.  The  plaintUf  contended  that  upon  his  deoease 
the  chattels  vested  absolutely  and  indef  easibly  in  him- 
self. 

Gnie  defendant,  F.  W.  0.  degg  HiU  oontended  that 
the  chattels  did  not  so  vest  absolutely  in  the  plaintiff, 
but  that  upon  his  death  within  twenty-one  years  after 
the  death  of  the  testatrix  they  would  pass  and  belong 
to  the  next  Viscount  Hill,  subject  in  turn  to  be 
similarly  divested  in  favour  of  the  next  suoceeding 
viscount  if  he  diould  succeed  to  the  titie  within  the 
period  of  twenty-one  years,  and  that  the  person  who 
should  be  Viscount  Hill  at  the  expiration  of  we 
period  of  twenty-one  years  would  become  indefeaaibly 
entitied  to  the  chattels. 

Swinfen  Eady,  J.— The  phuntiff  contends  that  upcm 
the  death  of  the  third  Viscount  Hill  the  ohattdtf 
vested  absolutely  and  indef  easibly  in  himself.  ^^ 
defendant  F.  W.  0.  0.  Hill  contends  that  the  chatteli 
do  not  vest  absolutely  in  the  plaintiff,  but  that  upon 
his  death  within  twenty-one  years  after  the  death  of 
the  testotrix  they  will  pass  and  belong  to  the  next 
Viscount  Hill,  subject  in  turn  to  be  similarly  divastea 
in  favour  of  the  next  succeeding  viscount  ix  he  -f^io- 
oeeds  to  the  title  within  the  said  period  of  twenty-one 
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yeutt  i^ud  that  the  perwrn  who  is  Yisooimt  Hill  at  the 
expiration  of  the  aaid  p^od  of  twen^-one  yean  will 
become  indef eariUy  entitled  to  the  laid  ohattelB.  The 
defendant  f oonds  this  contention  on  the  daose  in  the 
will  of  the  testatrix,  beqaeathing  the  chattels  to  each 
and  every,  of  the  persons  who  should  in  torn  soooeed 
to  the  title  and  dignity  of  Viscouat  Hill  severally  and 
snooessively  as  they  should  in  turn  succeed  to  the 
title,  her  intention  b«inff  that  the  chattels  should 
deseeod  a«  heirlooms  so  for  as  the  rules  of  law  and 
eqoity  will  permit.  It  is  clear  that  subject  to  the 
role  against  perpetnitiei  chattels  may  be  settled  to 
follow  the  devolution  of  a  diicnity  :  In  re  Johntion^ 
OockereU  v.  Earl  qf  Essex;  HiU  v.  Hill.  I  have, 
however,  to  consider  whether  in  the  present  case  the 
articles  have  been  efll^tually  settled  in  the  manuer 
contended  for  bf  the  defendant  F.  W.  0.  C.  Hill  and 
whether  the  words  which  I  have  read  are  sufficient  to 
create  an  executory  trust  and  cut  down  the  interest 
tiiken  by  tho  plaintiff  to  a  defeasible  interest  in  the 
eventof  hisdyiug  within  the  period  of  twenty *one  years 
from  the  death  of  the  tMtatrix.  That  the  mere 
addition  of  the  words  "  so  far  as  the  rules  of  law  and 
equity  will  permit "  will  not  make  the  trust  executory 
or  amount  to  a  direction  to  settle  appears  from  Lord 
SoarsdcUe  v.  Gurzcfit  1  Job.  ^  Hem.  46,  at  p,  60.  In 
SheUey  v.  8heUey  the  testatrix  gave  certain  jewelry 
"  to  my  nephew  John  Shelley  to  go  and  be  held  as 
heirlooms  l^  him  and  by  his  eldest  son  on  his  deceaie, 
and  to  go  and  descend  to  the  eldest  son  of 
such  eldest  son  and  so  oA  to  the  eldest  son  of 
his  descendants  as  fv  as  the  rules  of  law 
and  equity  will  permit.*'  I  stop  there,  omitting 
the  subsequent  direction  in  that  will,  because  there  is 
nothing  equivalent  to  it  in  the  present  case.  Wood, 
y.O.,  held  in  substance  that  the  words  whidi  I  have 
read,  if  they  had  stood  alone  and  unqualified  by  the 
subsequent  direction,  would  have  created  an  absolute 
interest  in  his  nephew  John.  Again,  in  In  re 
Vitcouni  ExTnoulht  VUoowni  Exmouth  v.  Ft€ted,  the 
facts  were  that  the  second  Viscount  Exmouth  be- 
queathed to  trustees  certain  plate,  jewels,  and  other 
chattels  '*  upon  trust  to  permit  and  suffer  the  same  to 
go  and  be  held  and  enjoyed  with  the  title  and  honours 
of  Exmouth,  so  far  as  the  rules  of  la  ▼  and  equity 
will  pormit,  by  the  person  who  for  the  time  being 
shall  oe  actually  possessed  of  the  said  title  in  the 
nature  of  heirlooms."  There  foUowed  in  that  case 
other  word4  to  which  there  is  nothing  equivalent  in 
the  present  case.  In  dealing  with  the  portion  of  the 
gift  which  I  have  read,  fry,  L  J.,  said  at  p.  162  : 
''There  can,  in  my  judgment,  be  no  doubt 
that  the  effect  of  that  clause  standing  alone 
would  be  to  give  on  absolute  interast  in  the 
chattels  to  the  first  person  who  succeeded  to  the 
honours,  and  that  therefore  if  it  had  stood  alone 
ihe  third  viscount  would  have  become  absolutely 
possessed  of  theee  chattels.  That  I  think  follows 
nom  the  case  of  ToUemacJte  v.  Coventry,  In  the  case 
of  Caunteas  of  Harrington  v.  Earl  of  HarringUm,  Lord 
Weitbury  pointed  out  that  in  the  case  of  a  direct 
gift  of  chattels  upon  trusts  corresponding  with  the 
ownership  of  real  estates,  up  to  the  limit  of  time 
allowed  by  the  law  against  perpetuities,  it  is  settled 
that,  so  soon  as  the  real  estotei  (to  which  the 
personal  chattels  are  thus  made  accessory)  vest  in  a 
tenant  in  tail  in  possession,  the  transmisnlnltty  of  the 
personal  estate  ceates,  although  the  time  allowed  by 
the  rule  against  perpetuities,  has  not  expired,  and  Uie 
personal  chattels  become  the  absolute  property  of 
tne  tenant  in  tail  in  possession  although  he  may  be 
an  iofant  and  may  afterwards  die  without  having 
attained  majority.  To  meet  the  difficulty  of  the 
d^ttels  becoming  severed  from  the  real  estate  by 
xeoion  of  the  death  of  an  infant  tenant  in  tail  it  is  j 


usual  to  impose  a  condition  that  the  heirlooms  shall 
not  vest  absolutely  in  any  tenant  in  tell  unless  he  shall 
attain  it.  La  the  same  case  Lord  Oaim«  ndnted  out 
that  none  of  the  authorities  (except  Lord  UardwiokiPp 
whose  views  had  not  been  followed)  had  doubted, 
but  tiiat  indeed  all  had  assumed  that  a  general  trust 
of  chattels  to  go  with  settled  estates,  or  to  be  held 
by  persons  for  the  time  beinff  entitled  to  the 
possession  of  settled  eitates  as  long  as  the  rules  of 
iAw  and  equity  would  permit,  would  be  effectual  and 
effsctual  l^  meuu  of  tiiose  particular  words  to  carry 
the  dhattalf  to  t^e  first  person  with  an  estate  of 
inheritance,  but  that  that  the  doctrine  of  the  same 
authorities  was  that  the  Court  of  Equity  could  not 
further  protect  the  chattels  if  that  person  died  under 
twenty-one  and  if  the  instrument  of  settlement  did 
not  contain  any  valid  clause  of  defeasance  In  that 
event.  In  my  jud|(ment  a  similar  rule  applies  where 
chattels  are  settied  to  follow  the  dev<Mution  of  a 
dignity  and  to  descend  as  heirlooms  so  far  as  the 
rules  of  law  and  equity  will  permit,  and  in  the 
absence  of  any  clause  of  defeasance  in  the  instru- 
ment of  settlement  they  will  vest  absolutely  in  the 
first  person  upon  whom  the  dignity  devolves,  upon 
the  decease  of  any  person  or  persons  to  whom  limited 
interests  in  the  ^battels  are  expressly  given.  In  the 
raesent  case,  upon  the  decease  of  the  third  Viscount 
Hill,  to  whom  the  chattels  were  given  for  his  life  or 
until  his  death,  the  chattels  passeid  absolutely  to  the 
fourth  viscount,  and  I  make  a  declaration  accord- 
ingly. 
The  defendant  appealed. 

Brinion,  for  the  appellant.— The  effaot  of  the  words 
"  as  far  as  the  ndes  of  law  and  equij^  will  permit " 
is  to  prevent  this  gift  being  void  as  oronding  against 
the  law  against  perpetuities.  The  testatrix 
intended  that  these  chattels  should  not  vest  absolutely 
in  any  person  so  looff  as  the  law  allows  the  vesting 
to  be  postponed.  The  decision  in  Harrington  v. 
Harrington,  L.  B.  5  H.  L.  87,  ?0  W.  B.  H.  L. 
Dig.  25,  show*  that  the  court  will  give  effect  to 
that  intention  by  holding  that  the  chattels  do  not 
vest  absolutely  in  any  'Viscount  Hill  so  long  as  there 
are  persons  living  at  the  date  of  the  death  of  the 
testatrix  who  can  succeed  to  the  title.  Alternatively 
it  is  submitted  that  the  whole  gift  is  void  as  offend- 
ing against  the  law  against  perpetuities  and  that  the 
jewels  pass  under  the  residuary  gift. 

He  also  cited  Sogden's  Law  of  Property,  p.  337 ; 
Montagu  v.  Lord  Inchi^n,  23  W.  B.  592;  In  re 
Johnston,  CockereU  v.  Earl  of  Essex,  32  W.  B.  634,  26 
Oh.  D.  538 ;  Dungannon  v.  Smith,  12  d.  ft  Fin.  546. 

MickUm,  K.C.t  and  Errington,  for  the  respondent.-^ 
If  this  jewellery  had  been  settled  to  go  according  to 
the  limitations  of  real  estate  the  third  viscount  would 
have  taken  for  life  and  the  present  respondent  as 
tenant  in  tail  would  than  have  taken  them  absolutely. 
There  is  no  distinction  in  prinoinle  betvreen  the  case 
of  chattels  settied  to  go  with  real  estate  and  chattels 
settled  to  go  with  a  dignity.  The  decision  of  tiie 
House  of  Lords  in  ToUemache  v.  Coventry ,  2  GL  ft  Fin. 
611,  governs  the  present  case. 

lliey  idso  died  Mackworth  v.  Hinxman,  2  Eeene 
658  ;  Viscount  Exmouih  v.  Praed,  31  W.  B.  545, 18 
Oh.  D.  158;  SheUey  v.  Shelley,  16  W.  B.  1086, 
L.  B.  6  Eq.  540. 

BHnton  replied. 

Cur.  adv.  vuU. 

March  26.— VAiTQHAy  Wn.T.TAMS,  L.J.— In  this  case 
Ann,  Dowager  Yiscountess  Hill,  bequeathed  certain 
jewsdxy  to  her  son  Bowland  Olegg,  Viscount  Hill, 
**  until  he  should  die,  and  after  his  death  to  each  and 
every  of  the  parsons  who  shaQ  in  turn  succeed  to  the 
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title  and  dignity  of  Yigoonnt  Hill,  or  any  other  title 
or  dignity  whioh  may  be  grantd  to  or  aisomed  by 
any  person  for  the  time  being  entitled  to  the  raid  title 
or  dignity  of  Yisoount  Hill,  severally  and  saocessiYely 
as  they  shall  in  turn  suooeed  to  snoh  titie  and  dignity 
as  aforesaid,  my  intention  being  that  the  said  jewelry 
shall  descend  as  heirlooms  as  far  as  the  rules  of  law 
and  equity  will  permit."  The  testatrix  died  on  the 
dlst  of  October,  1891.  Her  son  Bowland  Clegg  Hill 
survived  his  mother,  and  entered  into  possession  of  the 
said  jewelry.  He  died  on  the  dOth  of  March,  1895, 
and  was  succeeded  in  the  titie  by  his  son  Bowland 
Biohard  01f*gg,  Yiscount  Hill,  the  present  plaintiff. 
The  plaintiff  has  several  brothers  and  half-brothers 
who  were  alive  at  the  date  of  the  will  of  the  testatrix, 
and  also  at  the  death  of  her  son  Bowland  GHegg  Hill, 
the  third  viscount.  Tiie  question  is  whether  the 
plaintiff  is  entitied  absolutely,  or  for  life  only,  or 
otherwise  to  the  said  jewelry  bequeathed  by  the  said 
will  to  descend  as  heirlooms  with  the  Hill  titie. 

In  my  judgment  the  plaintiff  is  entitled  absolutely  to 
the  said  jewelry.  It  seems  to  me  that  the  case  is 
really  concluded  by  the  case  of  ToUemache  v.  Coventry. 
The  words  in  that  case  were  almost  identical  with  the 
words  in  the  preient  case.  In  that  case  a  life  estate 
was  given  first  to  the  widow  and  the  named  only  son 
of  the  testator.  In  the  present  case  a  life  estate  is 
given  to  the  named  son  of  the  testatrix,  and  in  each 
case  there  is  what  I  will  call  the  heirloom  clause 
disposing  of  the  heirlooms  after  the  termination  of  the 
life  estate.  In  the  TolleTnache  case  there  were  alive 
at  the  date  of  the  will  and  of  the  deatii  of  the  testator 
a  son  who  took  a  life  estate  and  living  grandsons  who 
might  succeed  to  the  titie ;  and  in  tiie  present  case 
there  were  likewise  a  son,  Bowland  Cl^g  Hill,  the 
third  viscount,  who  took  a  life  estate,  and  living 
f;randsons  who  might  succeed  to  the  titie ;  and  in  my 
judgment  the  House  of  Lords  did  in  Tollemache  v. 
Coventry  decide  that  the  third  Lord  Yere — ^that  is  to 
ny,  the  first  taker  imder  the  description,  ''such 
person  as  shall  from  time  to  time  be  "Lord.  Yere  " — 
took  the  heirlooms  in  that  case  absolutely.  I  know 
that  this  has  been  doubted  by  some  of  the  judges  who 
wrote  opinions  in  Dungannon  v.  Smith,  out,  for 
reasons  whioh  I  will  give  presentiy,  I  am  of  opinion 
that  the  House  of  Lords  did  so  decide,  and  did  not,  as 
has  been  suggested,  merely  negative  the  titie  of  the 
fourth  Lord  Yere.  If  this  view  is  right,  it  seems  difficult 
to  sea  why  the  plaintiff  must  not,  on  the  basis  of  that 
judgment  take  tiie  heirlooms  absolutely.  The  contrary 
contention  can  only  be  maintained  on  tiie  assumption 
either  that  the  third  Yiscount  Hill  only  takes  a  life 
interest  in  the  jewelry,  or  that  he  takes  no  interest  at  all 
in  the  heirlooms  as  being  in  his  turn  the  person  bearing 
the  titie  of  Lord  Hill.  The  suggestion  that  he  only 
takes  a  life  estate,  or  only  the  use  of  the  hdrlooms, 
seems  to  be  based  upon  the  argument  that,  as  the 
pUintiff  and  his  brothers  were  all  '^  lives  in  being  "  at 
the  date  of  the  will  of  their  grandmotiier,  they  are  all 
persons  to  whom  the  user  of,  as  distinguished  from 
the  property  in,  the  heirlooms  might  be  given ;  and 
that,  therefore,  in  pursuance  of  the  obvious  intention 
of  tiie  testatrix  to  preserve  the  jewelry  as  heirlooms 
as  long  as  possible,  one  ought,  if  possible,  so  to 
construe  her  will  as  to  limit  the  interest  of  aU  these 
grandsons  living  at  the  death  of  the  testratrix  to 
use  and  enjoyment  only,  and  to  treat  the  will  as 
giving  the  absolute  prop^ty  to  Lord  Hill,  who  first 
takes  the  heirlooms  on  the  determination  of  tiie 
*<life  or  lives  in  being,"  and  who,  therefore,  must 
take  within  a  period  which  does  not  offend  against 
the  rule  against  perpetuities.  So  to  do  would  be 
really  to  give  effect  to  the  view  of  Sir  John  Leach, 
Yice>  Chancellor  of  England,  in  the  ToUemache  ecue, 
when  before  him  uuder  the  name  of  Deerhuret  v. 


8t,  Albane,  5  Madd.  232.  This  view  he  thus 
expresses :  '*  By  the  rules  of  law  and  equity , 
any  person  Uving  at  the  death  of-  the  testator, 
who  should  become  Lord  Yere,  might  be  limited 
to  the  use  and  enjoyment  only.  T^e  son  and  the 
grandson  of  the  testator  were  Uvtng  at  his  death,  and 
were  both  limited  to  the  use  and  enjoyment  only ; 
but  the  child  who  succeeded  the  grandson  as  Lord 
Yere  and  Duke  of  St.  Albans  was  not  living  at  the 
death  of  the  testator,  and  could  not,  therefore,  by 
the  rules  of  law  and  equity,  be  limited  to  use  and 
enjoyment  only.  He  took,  therefore,  an  absolute 
interest."  But  whatever  else  may  be  doubtful 
in  the  dedaion  of  the  House  of  Lords,  there  can 
be  no  doubt  but  that  they  negatived  this  view  of  Sir 
John  Leach ;  for  they  held  that  the  great-grandson 
did  not  take  at  all.  It  follows  that  in  the  present 
case  it  is  impossible  to  treat  all  the  persons  living  at 
the  date  of  the  will  of  the  testateix  as  taking  (if  tiiey 
take  at  all  as  holders  of  the  titie)  life  estates— that  is, 
mere  use  and  enjoyment.  Neither  do  I  think  it 
possible  to  hold  tiiat  the  present  plaintiff  takes  no 
mterest.  The  ground  on  which  I  understand  it  is 
suggested  that  this  may  be  the  case  is  that  the 
bequest  to  the  person  for  the  time  bdnff  holding  the 
titie  (even  when  qualified  with  the  woids  "  as  far  as 
the  rules  of  Jaw  and  equity  will  permit ")  is  void  as 
including  persons  who  possibly  might  oome  into 
existence  at  a  time  so  remote  as  to  offend  against 
the  rule  against  perpetuities;  and  that,  if  such 
bequest  is  void  as  regards  one  person  who  might 
fall  within  the  category  of  those  the  testatrix 
meant  to  benefit  in  succession,  it  is  void  as  to  alL 
I  cannot  assent  to  this  amiment.  The  answer  to 
it  is  admirably  put  by  Sur  0.  Pepys  (afterwards  Lord 
Oottenham)  and  Mr.  Preston  in  the  argument  in 
ToUemache  v.  Coventry,  as  reported  2  OL  &  Fin.,  p. 
617,  in  which  it  is  pointed  out  that  the  first  noiemhv 
of  the  series,  the  Lords  Yere,  the  first  taker  of  the  tttls 
of  Lord  Yere  after  the  survivor  of  the  holders  6t  the 
Ufe  estate  in  the  heirlooms,  takes  under  a  bequest 
which  must  of  necessity  vest,  if  it  ever  vests,  in  some 
person  who  either  was  in  existence  at  the  rime  of  the 
testator's  death,  or  would  come  into  existence  within 
the  compass  of  a  life  in  being  at  that  time,  or  within 
a  few  months  after  the  dropping  of  such  life,  and  was, 
therefore,  good  in  law;  whereas  the  executory 
bequest  over  to  the  person  who  would  be  Lord  Yere 
next  in  succession  after  such  first  taker  of  the  titie 
was  not  a  bequest  which  must  of  necessity  vest  in 
any  person  who  would  be  in  existence  at  the  teitator's 
death,  or  within  any  life  then  in  being,  or  twenty-one 
years  after  the  dropping  of  any  such  life,  and,  there- 
fore, was  not  valid.  The  first  member  of  this  serine 
must  take  on  the  death  of  the  tenant  for  Ufe,  and, 
therefore,  at  not  too  remote  a  period,  although  the 
second  and  all  the  later  members  might  take  beyond 
the  limits  fixed  by  the  rule  against  perpetuities ;  and 
I  do  not  quite  understand  why  On^ssweli,  J.,  in 
Dungamncn  v.  SmUh,  12  01.  &  Fin.  546.  at  p.  566, 
says  that  the  whole  of  the  reasoning  of  Lnrd  Broughand 
in  ToUemache  v.  Coventry  shows  that  the  executory  b'- 
quest  after  the  death  of  the  second  Lord  Yere  was  void 
because  it  possibly  might  not  vest  in  due  time,  and  tnat 
the  decision,  therefore,  must  be  taken  to  have  been,  not 
that  the  bequest  was  good  as  to  the  third  Lord  Yere, 
but  that  it  was  bad  as  to  the  fourth.  I  see  nothing 
in  the  reMoning  of  Lord  Brougham  inconsistent  with 
his  adoption  of  the  argument  of  Sir  0.  Pepys  and  l&« 
Preston;  and  Lord  St.  Leonards,  who,  in  his  Law 
of  Property  (Ist  ed.),  p.  336,  seems  to  have  doubted 
this,  himself  in  the  case  of  Ker  v.  Lord  Dunaannon^ 
1  Dr.  &  War.  509,  at  p.  536,  refers  to  the  dedaion 
of  the  House  in  ToUemache  v.  Ooventry  as  having 
been  to  tiiat   effect     The  deoidon  in   this 
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BeemB  to  me  to  have  been  freqnentlir  reco(^ 
in  Uter  oaaee:  s^e  the  df'oisiona  of  Mr.  Jostioe — 
afterwords  Lord  Jmtioe — Fry  in  Bkomouth  v.  Praed 
and  In  re  JofmHon^  Cockerell  v.  Earl  of  Eisex*  I 
wish  to  make  an  observation  on  Harrington  ▼• 
Harrington^  which  was  mnoh  pressed  npon  us  in 
argument.  Mr.  Brinton  argued  that  that  case  showed 
that  the  words  ''  as  far  as  the  rules  of  law  and  equity 
permit "  would  justify  the  court  in  holding  that  no 
Lord  Hill  could  daim  the  jewelry  absolutely,  so  long 
as  there  were  persons  living  at  the  date  of  the 
death  of  the  testatrix  who  oould  succeed  to  the 
title.^  But  that  case  turned  upon  a  proviso  pre- 
venting the  penonaltv  from  vesting  absolutely  m  a 
tenant  in  tail  unless  he  should  attain  twen^-one> 
and  it  was  oontended  that  tiie  proviso  had  the  effect 
of  carrying  on  to  those  who  came  next  in  remainder 
after  the  taker  on  the  determination  of  the  life  estate, 
so  exposing  itself  to  be  rendered  void  as  aiming  at 
perpetuity ;  but  the  House  held  that  the  proviso  was 
an  essential  pai4  of  the  gift,  and»  therefore,  controlled 
by  the  words  in  the  dispositive  clause  "  so  far  as  the 
rules  of  law  and  equity  permit"  The  efEeotof  this 
was  to  limit  the  proviso  so  as  that  it  should  only 
apply  to  tenants  in  tail  who  took  by  purchase,  and, 
consequently,  it  oould  not  be  said  tliat  the  proviso 
was  void  as  aiming  at  perpetuity.  For  the  reasons  I 
have  given  I  think  that  the  deoision  of  Bwinfen  Eady, 
J.,  must  be  affirmed,  and  the  appeal  must,  therefore, 
be  ■  ■ 


SnBUNG,  Ii.J. — ^I  agree  with  the  judgment  that 
has  been  just  delivered.  I  think  in  particular  we  are 
bouod  by  the  deoision  of  the  House  of  Lords  in 
Tollemaehe  v.  Coventry.  I  think  that  the  raiio 
decidendi  in  that  case  cannot  be  more  clearly,  or 
more  compendiously,  stated  than  in  the  following 
psssage:  [His  lordship  read  the  passage  from  p. 
617,  '*  The  fpit  was  to  a  dass  of  persoos "  to 
''  was  not  valid,"  and  continued :]  It  is  true  that 
these  sentences  are  not  found  in  the  report  of  what 
was  said  by  the  Lord  Ohancellor  in  advising  the 
House  of  Lords  in  that  case,  but  occur  at  the  com- 
mencement of  the  argument  of  Sir  Ohiistopher  Pepys 
and  Mr.  Preston ;  nevertheless  I  think  that  they  do 
form  the  ground-work  of  the  decision  of  the  House  of 
Lords.  The  most  difficult  step,  in  my  opinion, 
appears  to  be  th»  first— namely,  that  the  gift  was 
to  a  dass  of  persons  in  succession — ^vis..  Lords  Vere, 
and  not  to  individuals.  Now,  a  large  portion  of 
what  was  said  by  the  Lord  Ohancellor  is  devoted 
to  dealing  with  that  proposition.  He  appears  to 
me  to  sum  it  up  and  put  it  abundantly  dear  at 
p.  631.  [His  loraship  read  Uie  passage  from  ''It 
is  a  fallacy  **  to  "  came  to  be  Lord  Yere,*'  and  con- 
tinued :]  Am  regards  the  distinction  which  is  drawn  in 
the  argument,  between  the  difference  in  the  position, 
with  reference  to  the  rule  against  perpetuities,  of 
the  first  taker  of  the  title  of  Lord  Vere  after  the 
death  of  the  survivor  and  the  testator's  widow  and  son 
and  that  of  the  person  who  would  be  Lord  Vere  next 
in  succession,  it  is  not  explicitly  stated  in  what  was 
•aid  by  the  Lord  Chanoelior,  but  I  cannot  but  think 
that  there  is  a  distinction  to  which  his  lordship 
alluded  when  towards  the  end  of  lus  judgment  he 
says  this  on  p.  633:  '*!  must  run  in  the  face  of 
authority  if  I  denied  the  third  Lord  Yere's  right, 
but  I  have  no  deoision  nor  any  authority  supporting 
the  other.*' 

For  these  reasons  I  think  the  appeal  must  be 
dismissed,  the  plaintiff  being,  in  accordance  with 
what  was  dedded  by  the  House  of  Lords,  abiolutdy 
entitled. 


the  words  '*  as  far  as  the  rules  of  law  and  equity  will 
permit "  should  be  treated  as  a  direction  so  to  frame 
ike  limitations  that  the  heirlooms  should  go  with  the 
title  as  long  as  possible,  or  in  other  words  to  regard 
the  trust  as  an  executory  trust.  But  it  has  lone  been 
settled  that  such  is  not  the  effect  of  these  words.  It 
only  remains  to  construe  the  words  as  they  stand.  I 
think  it  is  not  possible  to  avoid  the  condusion  that 
the  present  visoount  takes  the  jewels  and  heirlooms, 
and  that  there  is  no  shifting  clause  in  favour  of  the 
successor  in  titie.  I  entireW  agree  with  the  judgment 
of  Yaughan  Williams,  L.Jf.,  and  I  do  not  desire  to 
add  anything. 

SoUdtors,  Ohester  A  Cc^  for  Lucae  A  8dU,  Wem ; 
Uppwion  dt  Co, 


OozBifB-HABDT,  L.J. — 1i  it  wore  now  open  for 
dedsion,  I  think  it  might  be  reasonable  to  hold  that 
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Practice — New  tried — AlUgoition  of  fraud — Bee  judicata 

— Prohaie  auit — Evidence, 

A  judgment  obtained  in  a  prohaie  action  may  he  set 
aside  if  it  haa  heen  procured  hy  the  fraud  of  a  party  to 
the  action,  notwithetanding  the  innocence  of  other  parties 
to  the  action  having  the  same  interest.  But  a  party 
seeking  to  set  aeide  a  judgment  on  the  ground  of  fraud 
must,  in  order  to  succeed,  adduce  evidence  to  show  that 
there  is  a  reasonable  prohdbility  of  the  alleged  fraud 
being  estahlished.  Accordingly,  where  an  action  toas 
brought  to  set  aside  a  judgment  granting  probate  of  a 
will  on  the  ground  that  since  the  judgment  a  document, 
which,  hotvever,  could  not  have  heen  put  into  evidence, 
had  come  into  the  hands  of  the  police  confessing  that  the 
wiU  was  a  forgery. 

Held,  that  the  action  ought  to  be  dismissed,  on  the 
grotmd  that  the  matter  was  res  judicata. 

Decision  o/ Barnes,  J.  (ante,  p,  192),  reversed* 

This  was  an  appeal  against  the  dedsion  of  Barnes, 
J.  (reported  ante,  p.  192),  refusing  an  application  by 
thtt  defendants  for  the  dismtsaal  of  the  action  on  the 
grounds  that  the  question  raised  had  been  already 
heard  and  adjudicated  upon  and  that  the  action  was 
frivolous  and  vexatious. 

The  facts  were  thus  stated  in  the  written  judgment 
of  Oosens-Hardy,  L.  J. : 

**  The  facts,  so  far  as  admitted  or  proved  beyond 
question,  may  be  shortly  stated.  Arthur  Birdi  died 
in  April,  1899.  No  will  bdng  forthcoming,  letters  of 
administration  were  granted  to  Walter  Qeorge  Birch, 
E3win  Biroh,  and  Jesse  Joseph  Birch.  In  the  month 
of  December,  1899,  two  actions  were  brought,  one  by 
Mrs.  Ghiiie  as  plaintiff  against  the  three  adminis- 
trators, and  Charles  Biroh  and  Henry  Bit  oh  as 
defendants,  and  the  other  by  Bdwin  Birch,  Jesse 
Joseph  Biroh,  and  Amy  Birdi  ts  plaintiffs  against 
Walter  Georse  Binxh  as  defendant.  These  aotions 
were  oonsolidated.  Each  action  claimed  revocation 
of  the  letters  of  administration,  and  probate  was 
daimed  of  an  alleged  wiJl  of  the  18th  of  December, 
1897,  or  altemativdy,  of  alleged  instructions  for  a 
will  dated  the  8th  of  December,  1897.  The  document 
of  the  18th  of  Deoembw  was  the  first  which  was  pro- 
duced, it  being  forwarded  from  America  by  one  Sanders, 
who,  with  one  Ford,  appeared  to  be  the  attesting 
witnesses.  The  instruotions,  which  were  subsequentiy 
forwarded  from  Americs,  purported  to  be  attested  by 

(a.)  Beported  by  J.  I.  STntLma,  Esq.,  Barrister- 
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the  fame  two  witnenes,  and  also  by  Mr.  Bomea. 
Walter  George  Birob  pleaded  that  both  of  these 
dooaments  were  not  signed  l^  the  deoeased,  or  by 
anyone  at  his  direction,  and  that  they  were  not 
exeoated  according  to  the  provisions  of  the  statute. 
The  consolidated  action  came  on  for  trial  before  tiie 
President  without  a  jury  on  the  22nd  of  June,  1900. 
Neither  Sanders  nor  Ford  was  forthcomiog.  The 
existence  of  such  a  person  as  Ford  was  cb^lenged. 
Expert  evidence  as  to  handwriting  was  given  for  and 
a^^aiBst  the  will.  Barnes,  however,  was  called  as  a 
witness,  and  severely  cross-examined;  and  in  the 
result  the  Presideat  pronounced  for  the  force  and 
validity  of  the  will  of  the  18(h  of  Decembw,  and 
ordered  the  letters  of  administration  to  be  revoked. 
So  ^  as  apnears,  all  the  next-of-kin  were  parties  to 
the  consolidated  action.  The  present  action  was 
commenced  by  W.  O.  Blroh  as  plaintiff  againit  Edwin 
Birch  and  Amy  Birch,  the  executors  of  the  will, 
and  it  asked  that  the  probate  of  the  pretended 
will  of  the  18th  of  December  might  be  revoked. 
The  writ  has  sioce  been  amended  by  adding 
the  next-of-kin,  ard  also  Henry  Guise,  the 
husband  of  Ada  Bose  Guise,  as  defendsnts.  Tbe 
statement  of  claim  coDtains  tne  following  allega- 
tions :  "  (3)  The  said  judgment  was  obtained  against 
the  plaintiff  by  the  fraud  of  Frederick  Charles  Barnes, 
Almd  Sanders,  and  a  person  paasine  by  the  name  of 
W.  G.  Ford,  and  Heory  Guise,  the  husband  of  Ad* 
Bose  Guise,  one  cf  the  plaintiffB  in  the  aforesaid 
coniolidated  action.  (4^  In  July,  1899,  tiie  said 
Alfred  Sanders,  at  the  instigation  of  and  in  con- 
junction with  the  said  Henry  Guise,  drew  up  and 
forged  the  pretended  will  dated  the  18tib  of 
December,  1897.  The  said  Alfred  Sanders,  in 
pursuance  of  the  said  fraud  and  at  the  expense  of 
the  said  Henry  GKiise,  went  to  Baltimore,  United 
States  of  America,  and  from  there  wrote  a  letter, 
dated  the  28th  of  August,  1899,  falsely  describing 
l^e  droumstances  under  which  the  said  pretended 
will  was  executed.  (5)  In  Septembw,  1899,  in 
further  pursuance  of  the  said  fraud,  the  s«id  Alfred 
Sanders  drew  up  and  forged  a  document  purporting 
to  be  a  will  executed  by  the  said  deceased  on  the 
8th  of  December,  1897.  The  said  Alfred  Sanders  was 
instigated  to  draw  up  and  forge  the  said  document, 
dated  the  8th  of  December,  1897,  by  the  said  W.  G. 
Ford,  acting  on  behalf  of  and  as  the  affent  of 
tiie  said  Henry  Guise.  The  said  Alfred  Banders, 
W.  G.  Ford,  and  Frederick  Charles  Barnes 
fraudulently  signed  the  said  document  as  attesting 
witnesses  to  we  due  execution  thereof  by  the 
said  deceased.  (6)  In  pursuance  of  tiie  said  fraud 
the  said  Hemy  Guise  and  Frederick  Charles  Barnes 
falsely  represented  upon  oath  to  the  court  that 
they  were  strangers  to  and  unacquainted  with  each 
other  prior  to  on  or  about  tbe  29A  of  July,  1899. 
(7)  In  further  pursuance  of  the  said  fraud  the  said 
Henry  €hiise  and  Frederick  Charles  Barnes  concealed 
from  the  court  the  fact  that  the  said  W.  G.  Ford  had 
been  in  personal  communication  with  the  said  Alfred 
Binders  between  the  13th  of  July,  1899,  and  the  15th 
of  November,  1899."  The  defendants  moved  before 
Barnes,  J.,  to  stay  proceedings  in  this  action.  No 
evidence  was  filed  in  support  of  the  motion,  but  the 
plaintiff  filed  an  affidavit  by  himself  stating  that  the 
will  of  the  18th  of  December  was  entirely  in  the 
handwriting  of  Sanders,  and  verifying  a  letter,  dated 
the  10th  of  September,  1900,  from  a  Mrs.  Smith,  of 
Ban  Francisco,  addressed  to  the  authorities  at  Soot- 
land-yard,  enclosing  what  purported  to  be  a  confes- 
sion l^  Sanders  that  he  had  forged  the  will  at  ttie 
suggestion  and  with  the  help  of  tbe  defendant  Henry 
Gmse,  then  Henry  Baoley,  In  this  state  of  things 
BameSy  J.»  held  that  the  court  had  jurisdiction  to  set 


aside  the  judgment  obtained  by  fraud,  and  that  the 
action  must  be  allowed  to  proceed.  On  the  appeal 
an  opportuoity  was  afforded  to  tihe  parties  to  aaduce 
further  evidence,  the  nature  of  which  I  may  shortly 
state.  There  was  expert  evidence,  to  which  I  do  not 
attadi  any  great  importance,  as  to  the  letter  enclos- 
ing the  comession  and  the  confession  itself  bemg  in 
the  handwriting  of  Sanders,  who  also  wrote  the  will. 
There  was  evidence  intended  to  prove,  or  at  least  to 
suggest,  that  Barnes  was  well  known  to  Heory 
GiSse  (formerly  Bagley)  before  the  so-called  acddentu 
meetiDg,  and,  indeed,  that  there  had  been  previous 
mooetary  transactions  between  them.  On  the  other 
hand,  Bam<»s  and  Henry  €hiise  made  affidavits  entirely 
denying  this,  reasserting  the  truth  of  the  evidence 
which  they  gave  at  the  trial  befoie  the  Preeident,  and 
suggesting  that  a  mistake  had  been  made  between 
H^y  Bi^ley  and  his  brother,  James  Ba|pley.  Tlie 
Utter,  who  appears  to  be  a  respectable  witness,  has 
made  an  affidavit  stating  his  own  connection  with 
Barnes,  and  thus*  confirmiug  to  sonfe  extent  the 
evidence  of  Barnes  and  Henry  Guise.  Barnes,  J., 
held,  upon  a  consideration  of  the  authorities,  that  tbe 
suit  could  be  maintained.  In  a  probate  suit  a  number 
of  persons  might  be  interested  who  were  not  parties, 
and  it  foUowel  that,  if  someone  interested  was  guilty 
of  fraud,  it  affected  the  whole  litigation.  To  take  a 
hypothetical  case,  if  a  will  was  put  forward  snd 
executors  named  in  it,  and  witnesses  were  procnred, 
the  executors  might  propound  the  will  in  all  innooenoy, 
although  it  hed-been  obtained  by  fraud.  It  would  be 
absurd  to  allow  such  a  document  to  stand.  It  wss 
dear  that  Mr.  Guite  had  an  interest  in  the  suit,  and 
was  actiog  in  his  wife's  interest.  If  fraud  were 
estoblished,  they  would  not  be  entitled  under  the 
will.  His  lordship  curefully  abstained  from  expreesing 
any  opinion  one  way  or  the  other  upon  the  merits  of 
the  rase.  But,  the  plaintiff  having  sworn  to  tbe  fscti 
which  he  alleged,  the  suit  must  be  allowed  to  proceed, 
and  the  motion  must  be  refused.  Henry  Guiee  muit 
be  added  as  a  defendant.  Tois  was  accordingly  dona" 
Some  of  the  defendante  appealed* 

(7.  A.  BuueU,  K.O..  for  the  appellante.  [He  wm 
stopped  by  the  court.] 

Inderunck,  K*G.,  for  the  respondent. 

The  case  stood  over  to  enable  further  evidence  to 
be  put  in  on  both  sides.  When  it  came  on  again  fOr 
hearing. 

Inderwick,  K.Cy  and  WUhck^  for  the  respondent 
— ^There  is  sufficient  evidence  of  fraud  on  the  psrt  of 
Henry  Guise  to  justify  the  court  in  granting  a  new 
trial. 

G.  A.  BuBieU,  K.C.,  and  W.  Z.  Bkhardi,  for  the 
appellants. — The  plaintiff  must  eetsblish  a  primd/cMe 
case  of  fraud.  Here  he  has  no  evidence  at  all  which 
the  court  can  accept. 

They  referred  U  Bokwell  v.  Cooks  {No.  2),  6  The 
Reports  167;  In  re  J.  L.  Young  Manufacturing  Go. 
{Limited),  49  W.  R.  116,  [1900]  2  Oh.  753;  Hungate 
V.  Gascoyne,  2  Ph.  25;  Thomas  v.  BawUngt, 
13  W.  B.  248 ;  Anderson  v.  Titmas,  36  L.  T.  Sep. 
711,  25  W.  B.  Dig.  199  ;  Young  v.  Kershaw.  81  L.  T. 
Rep.  631,  48  W.  R.  Dig.  154;  Bcdcer  v.  Wadsworlh, 
67  L  J.  Q.  B.  301,  46  W.  R.  Dig.  133 ;  Priesiman 
V.  Thomas,  32  W.  R.  842,  9  P.  D.  70,  210;  Flower^. 
Lloyd,  26  W.  -R.  793,  6  Oh.  D.  297,  27  W.  R.  496,  10 
Oh.  D.  327 ;  Ap^eby  v.  FrankUn,  34  W.  R.  231,  17 
a  B.  D.  93. 

Gur,  adv.  tw^ 

March  26.— Vattghaw  WnxiAMS,  LJ.—  We  tbmk 
that  the  judgment  must  be  reversed,  but  it  ii  <ifl^^^ 
state  tiiatthe  evidence  before  us  ii  very  diffDient  from 
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that  before  Bameii,  J.      The   question,    which  in 
focm  has  to  be  decided  in  the  present  case,  is  whether 
or  not  the  action  ought  to  be  stayed  as  being  frivolous 
and  vexatious,  and  whether  the  statement  ^f  claim 
ought  to  be  struck  out  as  disclosing  no  cause  of 
action.    Now,  as  to  the  former  part  of  the  question 
— that  is,  whether  the  action  is  frivolous  ana  vexa- 
tious— one  is  bound  to  include  as  an  element  to  be 
considered  the  fact  that  there  has   idready  been  a 
judgment  binding  the  plaintiff,  affirming  ti^e  signa- 
ture of  the  will  of  the  18th  of  Decemb'^r,  1897,  to  be 
the  signature  of  the  testator  Arthur  Birch,  and  by 
necessary  impUoatton  the  attestation  by  the  witnesses 
of  the  will,  and  by  the  t'^rms  of  the  judgment  as 
delivered  the  attestation  of  the  instructions  for  the  8th 
of  December  for  the  will.    And  I  think  that  the  court 
ought  to  treat  as  frivolous  and  vexatious  any  catue  of 
action  in  support  of  which  the  plaintiff  does  not  pro- 
doce  evidence  of  facts  discovered  since  the  judgment 
which  raise  a  reasonable  probability  of  the  action 
succeeding.    But  I  do  not  think  that  it  can  be  laid 
down  as  a  hard  and  fast  rule  that  the  evidence  thus 
produced  must  be  of  such  a  character  that  it  would  be 
evidence  in  the  action  itself.    I  can  quite  conceive  of 
a  case  in  which  there  was  evidence  of  a  fuct  which 
would  not  be  evidence  in  the  action  itself,  which 
evidence  would  nevertheless  make  it  impossible  to  say 
that  there  was  not  a  reasonable  prospect  of  the  action 
to  set  aside  the  judgment  being  sucoessfuL    Suppose 
a  case* of  the  judsment  based  on  the  validity  of  a 
document  vouehed  bv  one  witness  alone ;   suppose 
that  that  witness  had  sent  to  the  police  authorities 
a  confession  that  tne  document  was  forged  by  him, 
and  that  that  witness  had  written  to  say  that  he 
desired  to  return  from  abroad  to  give  liitnVl^  up  for 
trial  for  the  offeree  of  forgery ;  suppose  that  the 
witness  had  actually  taken  ship  for  tiie  purpose  of 
oemiag  to  Bngland  and  surrendering  for  his  trial ; 
and  suppose  that  he  was  accompsoied  by  an  Eaglish 
police  officer  sent  to  meet  him;  suppose  then  that 
the  ship  is  re^rted  as  lost ;   none  of  the  matters 
induded  in  tms  hypothetical  case  could  be  had  as 
evidence  on  the  trud  of  the  action.    But  I  do  not 
think  that  it  would  be  possible  to  describe  the  action  as 
frivolous  and  vexatious,  nor  do  I  think  that  in  such  a 
case  the  weight  to  be  given^  to  the  principle  interest 
rdpublica  ut  sit  finis  liHum  is  such  as  to  compel  the 
court  to  stay  as  frivolous  and  vexatious  an  action 
brought  to  set  aside  a  judgment.     I  should  think 
that  in  such  a  case  the  action  ought  to  go  on,  so  as 
to  give  the  plaintiff  the  opportunity  d  discovery  m 
the  action.     Nor  do  I  think  that  in  such  a  case  the 
discovery  could  properly  be  described    as   fishing. 
But  in  each  case  it  is  a  question  of  degree.      Is  the 
fact  alleged  to  have  been  discovered  so  evidenced  and 
so  material  as  to  make  it  reasonably  probable  that 
the  action  will  succeed  P     If  it  is,  I  think  the  action 
ought  not  to  be  stayed.     In  the  present  case  my 
brethren  do  not  think  that  the  evidence  of  the  hand- 
wntinff  of  Sanders  and  the  contents  of  the  letter  for- 
warded to  the  police  are  sufficient,  even  in  a  case  in 
which  the  evidence  which  led  to  the  judgment  raised 
in   the  mind   of    the  judge    who    tried  the.  case, 
considerable  doubt,  if  not  suspicion,  and  I  do  not 
think  I  ought  to  d^er  from  them  on  such  a  question. 

Stiblino,  Ur. — I  have  had  an  opportunity  of 
reading  the  judgment  of  Cczens- Hardy,  L.J.,and  I 
entirely  agree  with  it. 

Ck>ZBNB-HABi>T,  L.J.,  after  stating  the  facts  as 
above,  continued ;  Now  it  is  plain  that  in  the  action 
tried  before  the  President  the  distinct  issue  was  raised 
whether  the  alleged  will  was  signed  by  Birch.  The 
judgment  in  tiiat  action  is  binfiin^  upon  the  plaintiff 
unless  and  until  set  aside.    This  u  not  an  appeal  by 


the  plaintiff  from  that  judgment,  or  an  application 
for  a  new  trial.  The  present  action  is  an  iodependent 
proceeding  to  set  aside  that  judgment  ou  the  ground 
that  it  was  obtained  by  fraud.  I  do  not  doubt  that 
such  an  action  may  be  maintslned,  at  least  when  the 
judgment  has  becoi  procured  by  the  fraud  of  a  party 
to  the  action.  Here  Henry  Quise,  against  whom 
fraud  is  alleged,  was  acting  for  and  as  the  agent  of 
his  wife,  who  was  a  party,  and  she  must  be  affected 
by  his  fraud.  In  BosfweU  v.  Cooks  [No.  2),  A.  L. 
Smith,  L.J.,  who  delivered  the  judgment  of  the 
Oourt  of  Appeal,  after  dealing  with  tha  ciise  against 
the  defendant  Coaks,  who  was  alone  charged  with 
the  fraud,  proceeded  as  follows :  '*  As  regards  the 
point  taken  by  the  Solicitor-General  for  the  other 
defendants — ^viz.,  that  the  judgment  can  only  be  set 
aside,  if  at  all,  against  those  who  procured  it  by 
fraud,  and  it  is  not  suggested  that  the  otiier  defendants  < 
had  anything  to  do  with  the  fraud  alleged,  this  point 
appears  to  us  to  be  fatal  as  regards  all  the  defendants 
exQi^pt  Coaks,  and  we  think  it  would  be  fatal  to  any 
further  action  to  set  aside  the  sale  of  the  whol<'.*'  But 
I  do  not  think  this  limitation  can  apply  to  a  probate 
action.  The  will  is  either  good  or  m^i  against  all  the 
world  Tcie  defendants  oth^r  than  Mrs.  Guise  cannot, 
therefore,  rely  upon  their  not  haviutr  had  anything  to 
do  witii  the  fraud  of  Mrs.  Guise's  agent.  The 
judgments  of  the  Oourt  of  AppeiJ  and  the  House  of 
Lords  in  Boswdl  v.  Coaks  {No,  2),  6  The  Beports,  175, 
contnin  some  important  ob«ervj»tion<f  as  to  the  mode 
In  which  a  motion  such  a*  that  which  is  now  before 
us  ought  to  be  d«)alt  with.  Lord  Sdlbariiu  points  out 
tiiat  it  is  not  sufficient  for  the  plaintiff  to  allege  fraud. 
It  is  the  duty  of  tiie  court  to  receive  such  evidence, 
pro  and  con^  as  is  material  to  the  question  whether 
there  really  has  been,  siLce  the  former  judgment,  a 
new  discovery  of  something  material  to  disturb  tiie 
former  judgment ;  and  A.  L.  Smith,  L.  J.,  states  that  the 
plaintiff  must  show  a  reasonable  possibility  of 
the  alleged  fraud  being  established.  It  is  plain 
that  paragraph  3  of  the  claim  is  of  no  importance. 
A  m*-re  general  allegation  of  fraud,  without 
particulars,  cannot  avail.  -  As  to  i>arM;rAphs  4  and  6, 
they  are  based  solely  on  the  allegea  "  confession.*' 
But,  assuming  that  document  to  be  written  b^ 
Sanders,  there  is  no  possible  mode  of  making  it 
evidence  in  the  present  action.  It  is  not  known 
whether  Seinders  is  alive,  and  there  is  no  reasonable 
possibUity  of  the  alleged  forg^  being  established. 
As  to  paragraph  6,  this  allegation  does  not  seem  to 
me  to  be  directlv  material  to  the  judgment.  It  only 
goes  to  the  credit  of  two  of  the  witnesses  who  were 
examined  and  cross-examined  on  this  very  point.  It 
would  be  highly  dangerous  to  allow  a  solemn  judg- 
ment to  be  set  aside  on  tiie  ground  of  alleged  perjury 
by  witiieases  dealing  witii  a  collateral  point,  more 
espedaUy  when  the  alleged  perjury  is  absolutdy,  and 
with  considerable  appearance  of  probability,  denied. 
Upon  the  whole  I  have  come  to  the  condusion  that 
upon  the  materials  before  us,  which  are  different  from 
those  before  Bsmes,  J.,  this  motion  ought  to 
succeed.  It  is  not  for  us  to  say  whether  the  President, 
arrived  at  a  right  decision  upon  the  evidence  before 
him.  That  must  be  assumed  in  the  absence  of  an 
appeaL  If  the  present  plaintiff  were  appealing,: 
and  all  questions  of  time  were  got  rid  of,  he 
might  apply  for  leave  to  adduce  f urttier  evidence  on 
the  appeal.  But  I  think  such  an  application  must 
have  failed.  Such  a  document  as  the  alleged  con- 
fession, which  cannot  be  adduced  in  evidence,  must  be 
wholly  disregarded.  No  documentary  evidenoe 
recentiy  discovered  is  suggested.  A  mere  suspicion  ia 
not  sufficient.  The  supposition  which  I  have  made  of 
an  appeal,  coupled  with  an  appUcation  to  adduce  fresh 
s  evidence,  is  probably  too  favourable  to  the  preseot 
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pUhitiff.  Oertaialy  the  plaintiff  oannot  be  in  a  better 
position  when  he  seeks  to  set  aside  a  solemn  judg- 
ment. The  importanoe  of  finality  in  litigation  is  very 
prMt;  and  I  ^nk  it  would  be  wrong  to  allovr  the 
issae  to  be  again  tried  between  these  parties  as  to  the 
validity  of  &e  will,  which  has  been  admitted  to 
probate.  In  my  opinion  the  order  of  Barnes,  J., 
should  be  disdharged,  and  an  order  made  in  the  terms 
of  the  notice  of  motion,  and  the  plaintiff  must  pay  the 
ooets  here  and  below. 

Thx  Oouet  directed  thai  the  plaintiff  should  pay 
the  costs  of  the  executors  in  the  court  below. 

Solicitors,  J.  W.  Beid;  E.  W.  Beeves. 


From  K.  B.  Div.  ^ 

(Vauffhan  Williams,  Stirling,  and  [  March  13, 14, 25. 
Oozens-Hardy,  L.JJ.}         j 

MONTGOMEBY    &    Co.    V.  ThE    iNDBMinTT    MUTUAL 

Mabire  Insubanoe  Co.  (Limited),  (a.) 

Imurance,  Marine — Oeneral  average  sacrifice  —  Joint 
ownership  of  ship  and  ca/rgo— Liability  of  under' 
writers, 

A  sacrifice  made  to  avert  perils  of  the  sea  is  a  general 
average  wct^  quite  independently  of  unity  or  diversity  of 
ownership.  Although  the  assured  is  the  owner  both  of 
ship  and  of  cargo,  the  underwriters  of  a  policy  on  cargo 
are  liable  to  pay  his  loss  by  reason  of  the  deduction  made 
by  the  underufrUers  of  the  policy  on  the  ship  in  respect  of 
his  contribution  as  the  owner  of  cargo. 

Decision  of  Mathew,  J.,  49  W.  B.  221,  [1901]  1 
£  B.  147,  affirmed. 

Judgment  of  Barnes,  J.,  in  The  Brigella  ( [1893]  P. 
189,  41  PF.  B.  Dig.  92,  disapproved. 

This  was  an  appeal  from  a  decision  of  Mathew.  J., 
sitting  in  the  Oommeroial  Court,  without  a  jury 
(repOTted  49  W.  B.  221,  [1901]  1  K.  B.  147). 

The  facts  were  as  follows :  The  plaintiffs  werci  the 
owfiers  of  a  ship  name  The  Airlie,  and  also  of  a  cargo 
of  nitrate  on  board  it,  on  which  cargo  the  defendants 
had  subscribed  a  policy  of  marine  insurance  at  and 
from  any  ports  or  places  on  the  west  c3aBt  of  South 
America  to  any  port  of  call  and/or  discharge  in  the 
United  Kingdom. 

The  policy  was  one  of  insurance  against  the  perils 
of  the  sea  and  other  losses  of  the  same  character,  and 
contained  the  usual  sue  labour  and  travel  clause. 

During  a  yoyage  with  a  cargo  of  nitrate  from 
Tocopilla,  a  port  on  the  west  ooast  of  South  America« 
to  ShieldjB,  The  Airlie  encountered,  on  the  17th  of 
May,  1900,  very  bad  weather  with  a  heavy  cross  sea  in 
the  latitude  of  the  Biver  Plato,  and  began  to  roll  and 
lurch  Tidlently.  About  9  a.m.  it  was  noticed  that  tlie 
mainmast,  wmch  was  of  iron,  and  hollow,  had  settled 
down;  and  the  rigging  was  aooordxngly  tightened 
by  a  process  called  ''swiftening  up.*'  The  ship, 
however,  ooniinued  to  roll,  and  the  master,  fearing 
that  the  mast  would  break  and  fall  on  deck  and  cause 
the  loss  of  the  vessel,  decided  to  get  rid  of  it  The 
ship  was  brought  into  position,  the  windward  rigging 
was  cut,  and  tne  mast  fell  on  the  side,  carrying  away 
portions  of  the  other  mast  and  rigging.  The 
wreckage  was  promptly  out  adrift,  and  ue  vessd  was 
brought  safely  home  under  jury  rig. 

The  plaintiffs  brought  this  action  under  the  ppUoy 
to  recover  a  general  average  loss  incurred  by  the 
cutting  away  of  the  mainmast  and  rigging. 

Mauew,  J.  (after  deciding  on  the  facts  that  the 

(a.)  Beported  by  H.  W.  Law,  Esq.,  Barrister-at- 

Law. 


cutting  away  was  a  general  average  sacrifice),  held, 
not  following  the  judgmect  of  Barnes,  J.,  in  The 
BrigeOa,  [1893]  P.  189?  il  W.  B.  Dig.  92,  that  the 
plwiti£b  were  entitled  to  recover,  notwithstanding 
that  they  were  the  owners  both  of  ship  and  of  cargo, 
so  that  as  between  tiiose  interests  there  was  in  fautno 
contribution  to  general  average. 
The  defeodMit  appealed. 

Sorutton,  K.C.,  and  Loehnis,  for  the  appeUani— 
Mathew,  J.,  was  wrong  in  holding  th»t  the  cargo 
owner  is  liable  to  pay  any  sum  which  he  can  recover 
from  the  under  «mtor.  Tee  true  theory  of  the  sab* 
ject  is  contained  in  Holt's  Laws  of  Navigation 
(1846),  p.  482,  where  general  average  is  defined  at  '*  the 
common  law  and  justice  of  partnership."  HHiether 
the  subject  be  regiffded  as  Ehodian  law  or  as  matter 
of  contract,  there  must  be  more  than  one  interest  in 
the  adventure  or  there  can  be  no  general  average. 
General  average  must  be  treated  altogether  apart  from 
insurance.  The  shipowner  as  such  oui  never  sue  the 
underwriter  on  goods,  but  must  sue  the  owner  of  tiie 
goods.     The  underwriter  is  only  liable  when  the  dis- 

Suto  between  the  ship  and  cargo  owners  has  been 
etermined  at  law,  since  he  is  only  liable  to  make 
good  what  his  assured  is  liable  to  pay.  Bat  a  man 
cannot  sue  himself,  and  no  law  is  necessary  to  enable 
a  man  to  deal  wiUi  his  own  as  he  likes. 

Th^y  dted  or  referred  to  WdUJiew  v.  Maivrqfani, 
L.  B.  6  Ex.  116,  18  W.  B.  Dig.  93 ;  Moran  v.  Jom, 
5  W.  B  608,  7  B.  &  B.  523 ;  Oppenheim  v.  Fry,  11 
W.  B.  726,  3  B.  ft  S.  873;  Bimpsonr.  Thompson,  Z 
App.  Cas.  279,  26  W.  B.  Dig.  2 19 ;  Wright  v.  Marwood, 
29  W.  B.  673,  7  Q.  B.  D.  62 ;  Price  v.  ^1  Ships,  <kc., 
Association.  37  W.  B.  666,  22  Q.  B.  D.  680 ;  AitchisonY. 
Lohre,  28  W.  B.  1, 4  App.  Gas.  766 ;  Kidston  v.  Empirt 
Marine  Insurance  Co.,  16  W.  B.  63,  769,  L  B.  1  0.  P. 
636,  L.  B.  2  0.  P.  367 ;  Dickin»on  v.  Jardine,  16  W.  & 
1 169,  L.  B.  3  C.  P.  689 ;  Anderson  v.  Ocean  Steamship  Co., 
33  W.  B.  433, 10  App  Oas.  107 ;  Svensden  v.  Wallace^  IS 
Q.  B.  D.  69,  32  W.  B.  Dig.  191 ;  Xenoe  v  Foe,  16 
W.  B.  1063, L,  R.  3  C.  P.  630, 17  W.  B.  893,  L.  B.  4  0.  E 
666 ;  Berieoke  on  Indemni^  and  Marine  lusuranoe, 
p.  260 ;  Parsons  on  Marine  Insurance  (ed.  1868),  vol 
1,  p.  208;  and  two  American  cases,  Potter  v.  Oosm 
Insurance  Co,,  3  Sumner  27,  and  Qredy  v.  Tremovi 
Insurance  Co.,  9  Gushing,  416. 

Carver,  K.C.,  and  J.  A.  Hamilton,  K*C.,  for  the 
respondtnt.  —  The  question  is  not  one  of  general 
average  pore  and  simple  as  between  the  parties  to  the 
adventure,  but  one  of  insurance  and  what  are  tbe 
losses  and  risks  which  underwriters  undertake.  Con- 
tribution is  a  consequence  of  general  average  where 
the  interests  di£Eer,  it  is  not  a  ctiaracteristic  (S  genersl 
average.  The  unity  of  projperty  does  not  alter  tbe 
nature  of  the  loss.  There  is  no  authority  for  tbe 
appellant  here  and  for  the  view  taken  by  Barnes,  J. 
in  The  BrigeUa,  except  Parsons.  Though  the  liability 
to  pay  genereJ  average  is  admitted,  it  is  never 
expresely  mentioned  in  policies.  The  cutting  of  the 
mast  was  a  general  average  loss  which  has  to  be  dis- 
tributed, and  the  underwriters  must  pay  any  genersl 
average  loss  which  falls  on  their  assured.  Barnes,  J., 
and  tne  appelisnts  here  take  the  view  that  the  under- 
writer is  o^y  liable  to  make  good  a  contribution  wbm 
contribution  has  been  made,  but  this  is  contrary  to 
Aitchison  v.  Lohre.  The  theory  running  through  all 
the  authorities  is  that  a  Iocs  such  as  this  is  a  loss  by 
perils  of  the  sea  within  the  policy,  and  is  distribotM 
by  law  over  the  two  portions  of  the  adventure.  It  ii 
a  voluntary  sacrifice  for  the  benefit  of  the  whole 
adventure :  Emerigon,  a  12,  s.  39.  The  msst  was 
out  awav  to  save  Jives,  saving  of  property  u  only 
inddenteul. 

They  dted  Mouse's  case,  12  Bep.  63,  and  Phillips  <m 
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lofiiraiioeB  (3rd  ecL),  1278,  Benedka,  p.  473,  and  many 
of  the  oases  aod  other  anthoritieB  referred  to  by 
coniuNl  for  the  appellant. 

Bcruttan,  K,C.,  in  reply,  referred  to  SteatMhip 
Balmoral  Oo.  v.  Marten,  amte  p.  36,  [1901]  2  K.  B.  896. 

Cur.  adv.  vuU. 

Maroh  25.— YAuaHAif  Whjjams,  LJ.,  deliyered 
the  following  judgment  of  the  court :  This  oa«e  raises 
a  qnestion  of  sreat  importanoe.  It  is  admitted  that 
tJie  case  would  give  rise  to  a  general  average  daim  if 
the  ship  and  cargo  belonged  to  difEerent  owners,  but 
it  is  said  that  there  can  be  no  general  average  claim 
because  both  ship  and  cargo  belonged  to  the  plaintiift, 
and  as  there  was  no  contribntion  there  can  be  no 
general  average  loss.  We  have  to  determine  whether 
the  holding  of  Mathew,  J.,  that  a  general  average 
act  is  not  affected  by  the  consideration  whether  there 
will  be  contdbation  or  not,  or  the  contrary  opinion  of 
Barnes,  J.,  in  The  Brigdia^  is  the  right  view.  We 
agree  so  entirely  with  the  view  of  Mathew,  J.,  and 
hu  reasons  for  it  that  we  shonld  not  think  it  necessary 
to  add  a  word  to  those  reasons  did  we  not  feel  bonnd 
to  deal  with  the  reasons  given  by  Barnes,  J.,  and  to 
state  oor  view  of  the  principles  on  which  the  law  of 
general  average  should  be  based.  Barnes,  J.,  seems 
to  think,  first^,  that  there  can  be  no  general  average 
act  or  loss  without  separate  interests  in  the  adven- 
ture, con^bution  be&g  of  the  essence  of  general 
average,  and  diversity  of  interests  essentiil  to  con- 
tributum ;  and,  further,  that  even  if  there  can  be  a 
ffeneral  average  act  where  ship,  cargo,  and  freight 
oeloDg  to  the  lame  owner,  vet  iSie  law  of  contribatton 
cannot  m>lyf  since  the  rignt  of  contribntion  belongs 
only  to  toe  adveniurer  who  has  an  interest  at  risk 
against  one  whose  goods  hav«  been  saved  by  the 
general  average  act,  and  an  adventurer  cannot  possibly 
sue  himself  in  respect  of  the  salvage  of  one  part  of  his 
property  by  the  saoriflce  of  another.  It  is  said, 
further,  that  the  fact  of  the  insurance  of  ship,  freight, 
and  cargo  with  diffarent  underwiiteis  makes  no 
difference,  since  the  underwriters  have  only  a  subro- 
gated right  which  th^y  would  have  to  enforce  in  the 
name  of  the  assured,  at  the  owner  of  the  property 
sacrificed,  against  the  same  person  as  the  owner  oa 
the  proporty  saved.  It  is  also  said  that  the  obligation 
to  contribute  easts  between  the  parties  irrespective  of 
whether  they  are  insured  or  not. 

We  thick  that  the  question  whether  contribution 
is  of  the  essence  of  a  general  average  loss  or  only  an 
incident  of  it  must  depend  on  the  occasion  of  the 

Sineral  average  act,  and  that  it  is  not  only  danger  to 
ip,  freight,  and  cargo  which  necessitates  and 
justifies  a  sacrifice.  It  may  be  ma ie  in  iear  of  death, 
and  if  it  be  made  on  a  proper  occasion  all  must  bear 
tiie  loss,  the  several  owners,  if  more  than  one,  con- 
tributing according  to  the  value  of  their  interest, 
while  u  therebe  but  one  owner  he  must  bear  it 
alL  The  object  of  the  maritime  law  of  general 
avenge  is,  we  think,  to  give  the  master  of 
the  ship,  absolute  freedom  to  make  any  sacrifice  he 
deems  best  to  avert  tbe  perils  of  the  sea,  and  such  a 
saonfioe  is  a  general  average  act  quite  independently 
of  unity  or  diversity  of  ownership. 

But  there  remains  the  question  whether  the 
underwriters  of  a  policy  on  cargo  can  be  held 
liable  to  pay  to  an  owner  of  ship  and  cargo  the 
contribution  which  the  cargo  owner,  if  he  had 
been  a  different  person  to  the  shipowner,  would 
h»ve  had  to  pay  the  latter  in  respect  of  the  general 
average  loss  inquired  by  the  cuttiug  away  of  the 
mast.  It  is  urved  that  the  shipowner  could  not 
have  recovered  £is  contribution  against  himself  as 
cargo  owner,  and  that  tibe  underwriter  on  cargo  is 


therefore  not  liable  to  recoup  him  for  a  contribution 
which  he  could  not  be  c  ^mpelied  to  pav,  sioce  the 
underwriter  is  only  bound  to  indemnify  the  cargo 
owner  for  a  contribution  iHiich  he  could  be  made 
to  pay,  for  a  loss  which  he  has  suffered.  If  this  be  so, 
the  converse  must  also  be  true— that  the  underwriter 
on  tiie  ship  must  pay  the  whole  loss  ioourred  by  the 
sacrifice  without  getting  any  contribution  from 
cargo  belonging  to  the  shipowner  and  benefited  hj 
the  sacrifice;  l>ut  we  do  not  think  this  view  is 
the  true  one.  Take  first  the  case  of  the  shipowner 
who  has  insured  his  ship,  and  suffers  a  general  average 
saorfioe  by  the  cutting  away  of  the  mast,  and  suppose 
that  there  is  cargo  on  board  belonging  to  the  shipowner* 
In  tins  case  we  think  the  underwriter  on  ship  is  liable 
to  pay  the  loss  incurred  by  the  sacrifice  less  the 
contribution  by  the  shlpowneronacoountofthecargo  ; 
and  tiiere  is  nothii^  in  Dickenson  v.  Jardine  to  prevent 
this,  since  the  shi^wner  has  his  oontribntion  as 
cargo  owner  in  his  pocket,  and  his  loss  can  be 
ascertained  as  the  cost  of  replacing  the  mast  less 
this  contributioiu  In  Dickeneon  v.  Jardine  jettison 
was  expressly  covered  by  the  policy,  and  as  the 
assured  had  not  received  the  contributions  of  the 
other  owners,  the  underwiter  could  recover  them  in 
his  name  on  indemnifying  him;  here  there  is  no 
contribution  to  be  recovered,  and  the  assured*s  loss 
is  fTo  tanto  reduced  before  he  makes  his  daim  on  the 
underwriter,  since  he  has  his  own  contribution  in  his 
pocket.  But  if  the  policy  is  on  cargo,  what  is  the 
liability  of  tiie  underwriter  on  cargo  P  Surely,  to  pay 
the  shipowner's  loss  by  reason  of  the  deduction  made 
by  the  underwriter  on  the  ship  in  respect  of  his  con- 
tribution as  the  owner  of  the  cargo,  and  muiatie 
muakLndie  the  result  is  the  same  if  the  sacrifice  is  a  jetti- 
son of  car|p,  and  ship  and  cargo  have  a  common  owner. 
As  to  the  underwriter's  right,  where  this  is  the  case, 
to  deduct  the  contribution  due  from  ship  or  cargo, 
as  tiie  case  may  be,  I  will  quote  the  words  of  Shaw, 
O.J.,  in  Qrtdey  v.  Tremont  Ineiwrance  Co.,  where, 
after  stating  that  the  underwriter  is  liable  directly 
to  the  assured  for  a  general  average  loss  witbout 
waiting  to  collect  the  contributions  from  other 
owners,  he  says :  "  But  this  rule  does  not  apply  wh«*re 
the  assured  is  owner  of  vessel  and  cargo,  ^en,  as 
owner  of  the  cargo,  being  bound  to  contribute,  he  is 
deemed  to  have  the  contribution  in  his  own  hands, 
and  is  therefore  clearly  pro  ianto  indemnified,  and 
cannot  collect  of  the  underwriter  a  sum  of  money  to 
be  recovered  back  by  the  underwriter  himself."  We 
tbiok  tiiis  passage  is  quite  right,  and  a  correct 
working  out  of  the  principle  on  which  the  law  of 
general  average  is  based;  and  it  seems  to  obviate 
any  difflicnlty  aritiog  £com  the  fact  that  a  man  cannot 
sue  himself,  and  from  the  legal  proposition  that  the 
underwriter's  only  right  in  respect  of  collection  of 
contributions  is  to  sue  in  the  assured's  name.  There 
is  nothing  in  ,it  contrary  to  Bnglish  authority,  though 
no  English  case  enNressly  decides  the  point;  but 
there  are  a  didum  of  Lord  Oampbell  in  Moran  v.  Jonest 
and  an  opinion  of  Blackburn,  J.,  in  Oppenheim  v.  Fry* 
Lord  OfunpbeU  said,  "Where  thera  are  separate 
insuranoes  on  ship  and  freight  the  calculation  must 
be  made  as  to  the  amount  of  the  contribution  by 
each,  altiiough  the  whole  freight  which  was  in  peril 
is  to  be  received  by  the  owner  of  the  ship,  and  with- 
out insurance  the  whole  loss  would  fall  on  him." 
And  Blackburn,  J.,  said,  "  I  thiuk  it  is  not  necessary 
for  the  decision  of  this  case  to  say  whether  the  extra- 
ordinary expenditure  was  general  average  or  not, 
thouffh  I  have  a  strong  impession  that  where  a 
voluntary  sacrifice  is  made  for  the  benefit  of  the 
whole  adventure,'  it  is  general  average,  whether  the 
ship,  cargo,  and  freight  belong  to  one  or  to  different 
adventures."    Against  this  tiiere  is  only  the  opinion 
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of  Barnes,  J.,  in  The  Brigella.    Amerioan  authority 
it  aerongly  in  fayoor  of  Mathe«7,  J. 'a,  view,  and  the 
whole  qaestion  ii  well  disoawed  by  Storey,  G  J.,  in 
Potter  y.  Ocean  Ineurance  Co,;  **  Bat  it  ia  urged  that 
here  there  can  be  no  oontribution  of  freight  or  oargo, 
and  that  therefore  it  ia  a  partioalar  average  on  the 
ahip  and  not  general  average,  on  the  ground  that 
what  ia  and  ia  not  general  average  does  not  depend  on 
the  nature  and  objects  of  the  saorifioe  made,  but  only 
only  on   the  qaestion  whether  there   are  diffarent 
subj<9ots  to  contribute.    I  think  the  rule  as  to  what 
constitutes  general  average  is  founded  on  the  con- 
sideration whether  it  is  for  the  b^uf-fit  of  alX  inter- 
esued  in  the  voyage  or  only  for  that  of  a  particular 
interest.    Suppose  an  owner  of  ship  and  cargo,  and 
ultimately  of   the    freight    also,  who  insures   the 
three  interests  with  different  underwriters.    If  any 
sacrifice  is  made  for  the  common    benefit,  this  is 
clearly  general  average,  and  all  the  underwriters 
mast  contribute ;  aod  it  can  make  no  difference  that 
the  three  interests  were  insured  with  the  same  under- 
writers, or  that  there  was  no  insurance  or  only  one 
interest  insured.    The  loss  is  stiU  a  general  average, 
or  in  thtt  nature  of  ooe.    Gtooeral  average  means  a 
voluniary  sacrifice  as  distmguished  from  an  involun- 
tary loss,  and  the  question  is  whether  the  act   is 
intCLded  for  the  benefit  of  all  concerned,  not  who  are 
to  ccmtribute.    If  there  is  an  insurance  the  under- 
writers are  pro  tanio  benefited,   and  are  bound  to 
contribute." 

Generally  we  think  they  have  throughout  the 
adventure  such  inchoate  property  and  liability  to  loss 
«  as  makes  it  right  to  tske  their  righc  to  contriba- 
tton  and  their  lots  into  onsideration  in  the  final 
account.  Moreover,  our  view  of  the  law  is  in  accord- 
ance with  the  practice  of  average  staters  and  under- 
writers both  before  and  since  The  BrigeUa,  and  this 
practice  is  really  essential  in  applying  the  law  of 
geubral  average  to  present-day  conditions  of 
navigation.    The   appeal   must    be  dismisaed    with 


Appeal  diemisaed. 

Solidtora  for  the  appellants,  Waltona,  Johneon,  BtM, 
A  Whatton. 

Solioitora  for  the  respondents,  TT.  A.  Orump  ds  8on$. 


From  Ghan.  Div.  ) 

(Vaughan  WilUama,  Stirling,  and  {         March  22. 
Gozena-Hardy,  L.JJ.)  j 

Whitbbbad  is  Co.  V.  Watt,  (a.) 

Vendor  and  purchaaer  —  Deposit  —  Vendor* 9  lien  — 
Beecimon  of  contract  by  purchaeer  under  clause  in 
contract — No  de/auU  by  vendor* 

The  lien  that  a  pwrchaser  of  land  has  on  the  land  for 
so  much  of  the  purchaser-money  as  is  paid  by  way  of 
deposit  eaoisis  so  long  as,  and  in  every  case  in  which,  the 
righJt  to  recover  the  deposit  has  not  been  lost  by  reason  of 
the  misconduct  of  the  purchaser.  It  continues  to  be 
opera^ve  therefore  in  a  case  in  which  the  purchttser  him- 
seifres^nds  ihe  contract  under  a  dause  thereof  which 
enables  him  so  to  do. 

Decision  of  FarweU,  J.,  49  W.  B.  634,  [1901]  1  Ch. 
911,  affirmed. 

This  was  an  appeal  from  a  decision  of  Farwell,  J. 
(reported  49  W.  B.  634,  [1901]  1  Gh.  911). 

By  a  contract  dated  the  26th  of  January,  1897,  the 
plaintifiis  agreed  to  purchase  from  F.  Saunders  a  free- 

(a.)  Beported  by  J.  I.  STntuiro,  Baq.,  Barriater- 

at-Law. 


hold  plot  on  the  Woodhouae  estate,  a  buildinff  eitsie 
of  Saundera,  for  the  sum  of  £500,  to  be  paid  as  to 
£200  by  way  of  deposit  on  the  signing  of  the  contrAot 
and  as  to  the  balance  of  £300  on  the  completion  of 
the  porobaae  with  interest.  ' 
The  contract  provided : 

Glause  3,  **  Tine. purchase  is  to  be  completed  as  Boon 
as  300  houaea  ahall  have  been  erected  on  the  isid 
estate  (but  without  prejudice  to  clause  10  hereof)  st 
the  office  of  the  veikdor*s  solicitors,  aad  the  purohMsn 
are  to  hav«  possession  as  from  the  day  of  completaoii, 
when  the  balance  of  purchase-money,  with  interest  si 
aforesaid,  is  to  be  paid.  All  outgoings  up  to  that  time 
will  he  cleared  by  the  vendor,  his  heirs  or  assigni.'* 

Glause  9  enabled  the  vendor  to  ciaioel  the  oontrsot 
if  this  purchasers  made  any  requisition  whioh  ths 
vendor  should  be  unable  or  unwilling  to  comply  with. 
Glaose  10.  *<If  300  houses  shall  not  be  erected  on 
the  said  Woodhouse  estate  within  two  years  from  the 
date  of  this  agreement,  the  /  purchasers  shall  have  the 
right,  by  giving  seven  days'  notice  in  writing  to  tbe 
vendor,  to  rescind  and  cancel  this  agreement,  and  st 
the  expiration  of  such  seven  daya  the  agreement  ehsU 
abaolutely  ceaae  and  determine." 

Cnauae  11.  '*  In  the  event  of  either  the  vendor  or  the 
purchaaere^  cancelling  thia  contract  by  virtoe  of  any 
of  the  powers  herein  given,  no  coata,  expenses,  loii 
or  damage  of  any  kind  whataoever  ahall  be  claimed 
or  paid  from  one  to  the  otiher,  but  the  depoait  without 
intereat  shall  be  paid  l^  the  vendor  to  the  por- 
chaiers.*' 

The  plaintifb  paid  Saunders  the  depoait  of  £200  00 
signing  thia  contract  Saundera  afterwarda  sold  end 
convt'yed  the  Woodhouae  eatate  to  Saxelby,  who 
mortipsged  it.  In  November,  1900,  the  mortgspei 
aold  and  conveyed  the  eetate  to  the  defendant  Witt 
with  notice  of  the  contract  of  the  26th  of  Sssasfi 
1897.  13ie  300  houaea  were  not  built,  and  SaondM 
did  not  pay  or  account  for  the  depoait  to  any  of  lis 
auoceeaora  in  title. 

On  the  3rd  of  December,  1900,  the  plaintifb  wtdB 
to  the  defendant  readnding  the  contract  of  the  25th 
of  January,  1897,  and  claiming  repayment  of  the 
depoflit-money.    The  defendant  refused  payment 

At  the  date  of  the  rescission  Saunders  wai  e 
bankrupt. 

The  plaintifEi  thereupon  took  out  an  originating 
summons  claiming  (1)  a  deoluation  that  under  ^ 
contract  of  the  26th  of  January,  1897,  the  plsintim 
were  entitled  to  a  charge  or  lien  on  the  hereditamenta 
therein  described  by  way  of  security  for  the  repsy- 
ment  of  the  deposit  of  £200  paid  by  them  to 
Saundera  on  aigning  the  contract ;  (2 )  enforcement  of 
the  aaid  security  by  foreclosure  or  sale. 

FarweU,  J.,  gave  judgment  in  favour  of  the  plsin' 
tiffs. 
The  defendant  appealed. 

Brinton,  for  the  defendant.— It  is  admitted  that  if  s 
contract  goes  off  otherwise  than  by  the  default  of  the 
purchaser  be  has  a  right  to  recover  the  mon^  be  hsi 
p»id  by  way  of  deposit.  It  is  also  the  fact  that  m 
some  cases  the  purchaser  may  have  a  Uen  on  the  Isnd 
for  which  he  has  paid  the  depoiit.  The  one  right 
does  not,  however,  neoeaaaiily  mvolve  the  other.  sii<l 
the  court  may  refuse  to  declare  that  a  P'^"^'^^'"''^,r'f 
a  Hen  on  the  land  in  a  caae  where  he  nas  a  perfeos 
righttorecoverhisdeposit.  [StibunoL.  J.— The  theory 
of  Rose  V.  Watson,  12  W.  E.  686.  10  H.  L  Clss^72, 
was  that  by  paying  money  the  purchaser  aoqaur^  • 
hen  on  the  land.]  In  Boss  v.  Watson  the  vendor  wsi 
in  default.  That  case  leaves  it  stall  open  as  to  wurt 
is  to  happen  where  neither  the  vendor  nor  ue 
pHTohaaar  ia  in  de&ult.  The  right  to  a  lien  oo  tbi 
Mad  which  the  pnzohaier  ia  Mid  in  that  osss  w 
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•oqvin  ii  subject  to  him  not  resomdiiig.  If  he 
docti  to  reednd,  aa  in  the  present  Gase,  he  has  no 
ri^t  to  a  lieo,  and  Bow  y.  WaUon  does  not  apply. 

He  also  dted  Howe  y.  8mUh,  3i2  W.  B.  802,  27 
Oh.  D.  89 ;  WythM  y.  Zm»  4  W.  B.  184,  316,  3  Drew. 
^96;  Ew%n§  y.  0»baidist(m,  2  My.  &  Or.  63,  at  p. 
€S ;  Badger  y.  HarrUon,  41  W.  B.  291,  [1893]  1 
4i.  B.  161 ;  Xesy  y.  Stogdon,  [1898]  1  Oh.  478,  46 
"W.  B.  Dig.  173;  ComtoaU  v.  Eenaan,  48  W.  B.  42, 
^9  W.  B.  42,  [1900]  2  On.  298. 

JSJMi.  .FVonA;  AuMeS,  lor  the  plaintifffl. — Where  a 
pnrobaser  pays  part  of  the  pnzehase-money  by  way 
of  deposit  a  lien  arises  and  yests  in  him  for  repay- 
ment of  the  deposit  The  lisn  is  not  affected  by 
the  contract  gomff  off,  so  loog  as  he  is  not  the 
^rty  in  default.  The  appellant  Is  really  contending 
that  the  lien  arises  by  tiie  condnd  of  the  parties. 
That  is  not  so,  it  arises  on  the  eontract.  The 
principle  established  by  Wythei  y.  Lm  and  Base  y. 
WatBon  coyen  the  present  case. 

Brinion  replied. 

YAVGEAir  WiuJAXS,  L.  J.— I  think  this  appeal  fails. 
When  one  speaks  of  the  lien  that  the  pnrdutscr  gets 
one  is  spealong  not  of  a  thing  which  is  the  resnlt  of 
any  express  contract,  bat  of  some  right  in  the 
purchaser  which  has  been  inyented  (and  to  that 
extent  it  is  a  fiction)  for  the  purpose  of  doing  that 
which  is  lust  and  bringing  abont  a  jnstTCsnlt.  That  is  a 
fiction  which  has  to  be  resorted  to  not  only  in  equity, 
bnt  at  law.  For  instance  when  you  bring  your 
action  for  money  had  and  receiyed  to  the  nse  of  the 

Elaintiff,  it  is  not  troe,  but  it  is  the  way  in  which  the 
kw  pnts  it  to  do  justice.  When  Lord  Westbnry  speaks 
in  BMe  y.  WaUon  of  '*  a  transfer  to  the  purchaser  of 
the  ownerstdp  of  a  part  of  the  estate  correspontling 
to  the  purchase-money  paid,"  and  Lord  Oranworth 
of  the  purchaser  being  exactly  in  the  poriUon  of  a 
mortgagee  of  the  estate  to  the  extent  of  the  money 
which  has  been  paid,  all  those  expressions  are  merely 
yert)al  yehides  to  carry  the  right  which  justice 
demands  that  the  purchaser  shoidd  haye.  Having 
read  the  report  of  Boae  y.  PTodon,  I  must  say  that  I 
agree  with  Mr.  Brinton  to  this  extent,  that  that 
deoiiion  does  not  expressly  carry  the  lien  of 
the  purchaser  beyond  a  case  where  the  contract 
l)as  gone  off  through  the  default  of  the  yendor.  Mr. 
Brinton  admits  that  the  purchaser  immediately  upon 
paying  the  money  gets  either  a  Uen  or  an  inchoate 
liffht  of  Uen — I  do  not  think  it  makes  much  difference 
what  you  call  it;  he  agrees,  I  understand,  that  is  a 
yested  riffht,  but  he  says  that  that  right  or  inchoate 
right  of  lien  is  defeasible  not  only  in  the  caie  (as 
everybody  admits)  of  the  purchaser  himself  being  in 
default,  but  also  in  the  case  where  the  purchaser 
elects  without  any  default  of  the  yendor  to  reicind  the 
contract.  He  says  that  if  the  purchaser  diooses  to 
giye  up  a  contract,  not  being  driven  thereto  by  any 
default  of  the  vendor,  he  not  only  gives  up  the  con- 
tract, but  he  gives  up  the  lien  or  the  inchoate  Uen 
wnich  is  the  crtatnre  of  the  contract.  .  I  agree  Boae  v. 
TFo^fOfidoesnot  absolutely  negative  that  view,  although 
I  ttiink  that  the  iUnstration  given  by  Lord  Cran worth 
of  the  mortgage  goes  a  very  long  way  to  do  so.  No 
one,  I  suppose,  would  suggest  tha^  if  you  had  a 
contract  witti  a  clause  giving  the  purchaser  a  right  to 
rescind,  and  the  purchaser  reaUy  had  a  mortgM^e  on 
the  land  for  the  purchase-money  that  he  paid,  that 
he  would  lose  his  mortgage  becauie  he  elected  to 
rescind  the  contract.  In  this  state  of  things,  one 
would,  on  the  assumption  that  Boie  v.  WaUon 
has  more  or  less  left  the  point  open,  look  to  see  what 
the  other  cases  say,  and  Mr.  BnsseU  has,  I  think, 
most  properly   cited  a  statement    of   the  law  by 


Eindersl^,  Y.O.,  in  WytJies  y.  Lee.  The  learned 
judge  said :  *'  The  point  most  discussed  and  most 
unportant  was  this  abstract  question.  Suppose  a 
person  absolute  beneficial  owner  in  fee  of  an  estate 
contracts  to  seU  it  and  the  purchaser  pays  a  deposit  in 
part  payment  of  the  purohsse-money  and  by  reason  of 
the  yendor  being  unable  to  make  a  title  or  from  any 
other  reason  not  being  misconduct  on  either  side  the 
contract  goes  off  and  cannot  be  completed  :  bas  the 
purchaser  a  Uen  on  the  estate  for  his  deposit  ?  That 
is  the  most  important  question*"  And  tnen  he  goes 
on  to  decide  that  in  such  a  case  the  purchaser  has  a 
Uen,  That  statement  of  the  law  by  ^mdersley,  Y.C, 
covers  this  case,  and,  it  foUows,  in  my  judgment,  that 
the  decision  of  Farwell,  J.,  is  right  and  ought  to  be 
afiirmed. 

I  do  not  mean  by  having  thus  attempted  to  give 
reasons  of  my  own  in  any  way  to  depart  m>m  or  vaiy 
the  reasons  that  FarweU,  J.,  has  given  in  his 
judgment.  It  seems  to  me  an  extremely 
dear  and  forcible  judgment,  and  I  am  not  very 
sanguine  that  I  have  added  to  it  anything 
by  what  I  have  said  in  my  judgment  now,  but  ^I  was 
very  much  struck  as  the  judgment  was  being  read 
with  what  FarweU,  J.,  said  as  to  the  common 
condition.  ''If  the  purchaser  makes  or  insists  upon  any 
requidtion  or  obje&on  to  the  titie  whidi  the  vendor 
iB  unable  or  unwilling  to  comply  with,  the  vendor 
may  rescind.*'  The  learned  judge  said :  **  There  is  no 
default  tiiere,  but  I  yenture  to  think  it  would  not  be  * 
arguable,  and  I  do  not  think  counsel  for  the  defendant 
contended  tiiat  the  purchaser  in  sudi  a  case  would 
have  no  right  to  a  lien  in  the  same  way  as  if  the ' 


purchase  went  off  by  reason  of  a  want  of  title  on  the 
part  of  the  vendor.  It  is  not  default,  it  is  rather  mis^ 
fortune."    I  think  to-day  Mr.  Brinton  was  so  pressed ' 
with  that  passage  that  he  ceased  to  say  that  he  could* 
not  argue  that  the  purchaser's  lien  would  be  lost  in 
suoh  a  case,  and  he  did  assert  that  it  would  be  lost. 

For  the  reasons  which  I  have  given,  and  for  the 
very  cogent  reasons  which  FarweU,  J.,  has  given,  I 
think  this  appeal  fails. 

SmuNO,  Ii.J. — I  am  of  the  same  opinion,  and  after 
the  judgment  of  Farwell,  J.,  witii  which  I  entirely 
asree,  and  also  that  of  Yaughan  Williams,  LJ.,  in 
"vniioh  I  also  agree,  I  have  yery  Uttle  to  add.  I  think 
it  is  quite  true,  as  Mr.  Brinton  has  contended,  that  the 
question  of  the  existence  of  the  purchaser's  Uen  for 
his  deposit  arises  in  tills  case  in  circumstances  which 
differ  from  those  of  previous  cases.  The  contract  here 
has  been  brought  to  an  end,  not  by  any  act  or  default 
of  the  yendor,  but  by  reason  of  the  purchaser 
exercising  a  power  of  rescinding  which  is  reserved  to 
him  by  the  contract  itsnlf.  That  circumstance  does . 
not  seem  to  have  occurred  in  any  previous  case. 
Neyerthdess  in  the  judgment  in  the  two  leading 
cases  on  the  subject,  Wyihes  y.  Zee,  before  Km- 
dersley,  Y.G.,  and  Base  v.  WaUorit  in  the  House 
of  Lords,  the  rule  is  stated  in  terms  which  cover  the 
preseot  case.  And,  if  one  looks  at  what  after  all  is 
the  foundation  of  the  whole  doctrine — ^namely,  the 
desire  to  do  justice  as  between  yendor  and  purcoaser, 
it  appears  to  me  that  that  reason  appUes  not  less 
foroubiy  to  the  present  case  than  in  the  orcinary  cases 
in  which  the  rescission  of  the  contract  takes  place  by 
reason  of  some  default  on  the  part  of  the  vendor. 
I  think  in  a  case  where  the  yendor  has  rescinded  under 
the  common  condition  it  would  be  absolute  injustice 
if  the  purchaser  were  not  allowed  to  have  a  Uen  for 
the  purchase-money  which  he  had  paid,  and  which 
was  the  security  on  his  part  for  the  performance  by 
him  of  his  contract.  And  I  think  here  also  the  justice 
of  the  case  appUes  to  give  the  purchaser  his  Uen. 

OoZBNS-Hasdt,  I&J. — I  think   the   Uen  for  the 
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deposit  exifts  so  long  as,  and  in  trrtaj  odse  in  which, 
the  right  to  reoover  the  deposit  has  not  been  lost  by 
reason  of  the  misoonduot  of  the  purchaser.  In  other 
words,  when  the  contract  goes  off  either  by  reason  of 
the  default  of  the  yendor  or  without  any  default  on 
tbe  part  of  the  purchaser  the  lien  becomes  operative. 
It  would  be  shocking  injustice  if  the  purchaser's  lien 
were  to  be  lost  in  the  common  case  of  a  rescission  by 
the  vendor  under  the  common  form  condition.  Such 
a  rescission  is  not  uzdawful,  is  not  a  breach  of 
contract,  and  is  not  any  default  on  the  part  of  the 
▼endor. 

Solicitors,  ff*  T,  SpoUUwoode  ;  Martineau  A  Beid. 


Feb.  26 ; 
March  20. 


From  Chan.  Div.  \ 

(Yaughan  Williams,  Stirlinsr,  > 

and  Gozens-Hardy,  L.JJ.)    J 

Jn  re  Hahlam  &  Bjxr  ByAN&  (a.) 

Solicitor — Client — Oommiseion  received  by  eolicitor  with 
knowledge  of  dient — Bargain  tvith  dieat — Independent 
advice* 

A  eclidtar  may  bargain  with  his  dient  provided  tJiat 
the  dient  is  fvUy  informed  and  duly  and  hmMy 
advised^  so  thai  the  solicitor  and  dient  are  substantially 
at  arm's  length  and  on  an  equal  footing,  though  Tie  may 
not  (uxeptfrom  his  dient,  while  the  relation  of  solicitor 
and  dient  exiets,  remuneration  for  his  professional 
services  beyond  that  to  which  he  is  legdUy  entitM. 

The  vendor  of  a  patent  promised  a  firm  of  solicitors  a 
commission  on  the  purchasc'-money  of  the  wUent  in  tJie 
event  of  their  finding  a  purchaser.  The  solicitors  men- 
tioned the  matter  to  one  of  their  dients,  who  eventually 
became  tJie  purchctser.  The  dient  knew  that  the  solicitors 
were  to  receive  a  commission.  The  commission  was  paid 
to  the  solicitors  by  the  vendor. 

Sdd,  that  the  dient  could  not  recover  the  commission 
from  the  sdicitors. 

This  was  an  appeal  from  a  decision  of  Kekewioh,  J. 

The  question  was  whether  the  respondents,  Messrs. 
Hftfli^™  &  Brans,  solicitors,  were  entitied  to  retain  a 
commission  which  they  had  received  from  the  vendor 
of  a  patent  to  their  client.  The  sdioitors  had  sued 
the  vendor  for  the  commission  and  he  had  paid  £210 
into  court,  and  the  solicitors  had  accepted  it. 

Edkewioh,  J.,  gave  judgment  in  favour  of  the 
solicitors. 

The  executors  of  the  client  (who  had  died)  appealed. 

The  facts  are  stated  in  the  judgment  of  Yaughan 
Williams,  L.J. 

Wilkinson,  for  the  appeUants. — ^The  solicitors  have 
reo^ved  a  benefit  at  we  enense  of  their  client. 
Even  if  he  agreed  with  them  that  they  should  receive 
it,  such  an  a^^reement  will  not  be  allowed  to  stand 
tmless  he  had  mdependent  advice. 

The  following  cases  were  referred  to :  Tyrrdl  v. 
Bank  of  London,  10  W.  B.  369,  10  H.  L.  Oaa.  26; 
Bhodes  v.  Bate,  14  W.  B.  292,  L.  B.  1  Ch.  App.  252 ; 
Liles  V.  Terry,  44  W.  B.  116,  £1895]  2  Q.  B.  679; 
Barron  v.  WiUis,  48  W.  B.  679,  [1900]  2  Ch.  121. 

tT.  B.  Matthews,  for  the  respondents. — ^Here  tbe 
soUcitors  made  full  disclosure  to  their  client  that  they 
were  going  to  receive  a  commission  from  the  vendor 
to  him.  If  the  client  is  allowed  to  get  this  com- 
mission he  will  in  effect  buy  this  patent  at  a  less  price 
than  he  contracted  for. 

(a.)  Beported  by  J.  I.  STiBLDro,  Esq.,  Barrister- 

at-Law. 


He  referred  to  In  re  Olympia  {Limited),  [1898]  2 
Ch.  163,  46  W.  B.  Dig.  32  ;  Gopp  v.  Xy«cA,  36 
SOLIOITOBS'  JoUBNAL,  348 ;  Erlonger  v.  New  Sombrtro 
Phosphate  Go.,  27  W.  B.  66,  3  App.  Cas.  1218. 

Wilkinson  replied. 

Cur.  adv.  vuU, 

jlCaroh  20.— Yaughan  Williams,  LJ.— In  thii 
oa«e  the  short  facts  are  that  Mr.  Haslam,  a  solicitor, 
on  or  about  the  9th  of  January,  1899,  received  from 
Mr.  B.  Blliot,  the  owner  of  a  patent,  a  conmufloon 
note,  under  winch  Mr.  Biliot  promised,  in  the  event 
of  Mr.  Haslam's  introducing  a  purchaser  whose  termi 
Mr.  ^liot  might  accept,  to  pay  Mr.  Haslam  the  ram 
of  £260  out  of  a  purchase  price  of  £3,750,  £300  oat 
of  £4,000,  and  so  on.  Mr.  Haslam  introdooed  the^ 
patent  to  Mr.  Ohlsen,  a  gentleman  for  whom  ]£r. 
fiaslam  and  his  partner,  Mr.  Bvans,  had  in  sevenl 
matters  been  aotmg  as  solicitors.  This  was  on  or 
about  the  11th  of  January.  Mr.  Ohlsen  instmoted 
Mr.  TTiw^'^*"  to  make  an  appointment  for  him  to  lee 
the  patented  article,  and  on  the  17th  of  January  Mr. 
tTaJwi  and  his  partner  accompanied  Mr.  Oblaento 
Harl^-street  for  the  inspection.  On  their  retnzn 
Mr.  Haf^*^™  showed ^e  commission  note  to  hiioliect, 
who  thereupon  stated  that  he  should  not  pay  t^ 
lowest  price  therein  mentioned,  and  that,  if  ^^ 
not  get  the  patent  at  a  much  lower  price,  he  ahonJd 
not  buy.  ifc.  Haslam  says  that  he  and  his  partoer 
explained  to  Mr.  Ohlsen  that  they  were  not  qmta 
saasfied  with  the  commission  note  signed  by  Mr. 
Elliot,  which  was  not  as  liberal  as  the  note  wboh 
they  had  submitted  to  Mr.  Elliot,  and  thereapoo,  m 
consideration  of  a  promise  by  Mr.  Ohlsen  to  iUov 
them  a  reasonable  commission  in  case  they  were 
unable  to  obtain  any  commission  under  the  ongBai 
note,  promised  to  accept  the  note  for  what  it  v« 
worth,  and  not  to  insist  on  obtainiug  a  Don 
satisfactory  note  from  Elliot  It  appears  fioj 
tbe  bill  of  costs  that  Messrs.  Haslam  ft  ^▼<^°"'^ 
the  instructions  of  Mr.  Ohlsen  to  try  to  negotiate  vim 
Mr.  Elliot  for  a  reduction  of  price,  and  they  did  so.  i» 
eventually  effected  a  purchase.  It  seems  pUiB^» 
they  were  attempting  to  serve  two  masters,  snd  uat 
one  master,  Mr.  Ohlsen,  knew  this,  and  the  oft«, 
Mr.  BUiot,  did  not.  I  think  that,  if  the  tnift  toj 
been  known,  Mr.  Blliot  would  never  have  ^^ 
£210  into  court.  I  think  that  the  claim  on  M^ 
Elliot  ought  never  to  have  been  made.  I  do  notw 
how  we  can  order  money  to  be  paid  by  Mfljnjj 
Haslam  &  Evans  to  Mr.  Ohlsen's  executon  wIuoa 


Messrs.  Haslam  &  Evans  vnrongfully  obtained,  to 
knowledge  of  Mr.  Ohlsen,  from  Mr.  BUiot  ^» 
even  putting  aside  the  consideration  that  ^^.^fr^ 
was  Vron^ully  obtained,  and  that  *«  PfJ.^^ 
potior  est  conditio  possidentis,  1  further  think  tW  ^ 
OLeoutors  of  Mr.  Ohlsen  are  not  entitled  to  trest  »« 
£210  paid  by  Mr.  BUiot  to  Messrs.  HaaUm  • 
Bvans  as  money  received  to  Mr.  Ohlsen  sinei^JJ 
any  way  to  surcharge  them.  There  is  no  g^JIf  Jy 
sayiog  that  the  £210  was  a  secret  profit,  -"f*  *^i 
other  possiUe  view  which,  in  ^jJ^^'^^'J^ 
support  the  contention  that  Mr.  Ohlsen's  *^TS 
ari  mtitled  to  have  the  benefit  of  this  Pf^l" 
that  the  £210  was  something  put  on  the  P"***,^^^ 
vendor,  and  that  Mr.  Ohlsen,  in  allovnng  Mr.  n«rr^ 
to  kee^  this  sum,  was  making  a  gift  tohis  s^ 
which  he  was  not  entitled  to  keep,  hawg  J^^ 
his  position  as  solictor  for  the  donor.  ^^^Z^- 
on  the  evidence  that  it  was  a  gift.  It  J^.  A  *]Si 
ment  for  a  service.'  Mr.  Ohlsen  in  effect  »w^  ^ 
solicitor,  "  Keep  the  sum  which  the  vendor  ^^  ,^ 

Ithe  price  to  pay  your  commission,  but  yon  »  ^ 
connderation  of  this,  serve  me  and  not  mm.  ^^ 
case,  therefore,  does  not  fall  witUn  0'^fi«»^'  ^^^ 
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11  W.  B.  318.    The  appeal  miut  be  cUamissed,  but,  I 
fhink,  without  ooati. 

SmiiOro,  L.J. — ^All  tniiiaotionB  between  solicitor 
and  oiient,  which  result  in  the  solioitor^s  obtaining  a 
benefit  lor  himself,  are  subjected  by  oomrts  of  law  to 
strict  scmtiny,  when  celled  in  question  by  the  dient, 
and  are  treated  as  imposing  obligations  on  the 
solicitor  of  |;reat6r  or  less  stringency.  In  some  oases 
the  obligation  goes  so  far  as  almost  to  bind  the 
solicitor  to  abstain  altogether  from  a  transaction  of 
the  Idnd.  Ihos  a  soUoitor  may  not  accept  from  his 
dUent,  while  the  relation  of  solicitor  and  client 
exists,  remuneration  for  lus  professional  services 
beyond  that  to  which  he  is  legally  entitled.  Of  the 
application  of  this  rule  0*Brim  ▼.  Lewis  is  a  striking 
example.  In  the  great  majority  of  cases,  however, 
the  law  does  not  exact  so  much*  A  solicitor  may, 
for  example,  purchase  from  his  client,  but  there  is 
imposed  on  him.  the  burden  of  nroTing  that  his  dient 
was  fnUy  informed,  and  duly  ana  honenly  advised,  and 
that  the  price  was  just :  see  thejudgment  of  Tomer, 
L.J.,  in  ffohmm  y.  Laynea,  2  W.  B.  205,  4  Be  G.  M. 
ft  G.  270.  In  Edwards  ▼.  Meyriok,  2  Hare,  60  (a  case 
of  purchase  by  a  solicitor),  Wigram,  Y.O.,  says :  "  The 
rule  of  equity,  which  subjects  transactions  between 
solicitor  and  client  toother  and  stricter  tests  than  those 
which  apply  to  ordinary  tonsactioD  s,  is  not  an  isolated 
rule,  but  is  a  branch  of  a  rule  applicable  to  all  tnms- 
actioDS  between  man  and  man,  in  which  the  relation 
between  the  contracting  parties  is  such  as  to  destroy 
the  eqnsi  footing  on  which  such  parties  should 
Atand,'*  and  this  view  of  the  law  is  approved  by 
Turner,  L.J.,  in  Holman  v.  Lcynu^  and  is  in 
accordance  with  subsequent  decisions.  Wigram, 
Y.C.,  in  Edwards  y.  Meyrich  went  on  to  point  out 
how  the  appropriate  duty  which  faUs  on  the  solicitor 
depends  on  the  spedal  circumstances  of  each  individual 
case.  His  concluding  remarks  are  these:  ''The 
nature  of  the  proof,  therefore,  which  the  court 
requires  must  depend  upon  the  circumstances  of 
each  case,  according  as  they  may  haye  placed  the 
attorney  in  a  position  in  which  his  duties  and  his 
pecuniary  xnterats  were  conflicting,  or  mi^  have 
given  him  a  knowledge  which  his  client  ud  not 
possess,  or  some  influence,  ascendency,  or  other 
advantage  over  his  client,  or,  notwithstanding  the 
existence  of  the  relation  of  attorney  and  dient, 
may  have  left  the  parties  substantially  at  arm's 
length  and  on  an  equal  footing."  It  thus  appears 
that,  in  the  class  of  cases  of  which  Edwcvrds  y. 
Meifrick  is  a  type,  it  is  iMoemissrj  that  the  solidtor 
should  establiui  that  he  and  his  client  were  **  sub- 
■tiuitially  at  arm's  length  and  on  an  equal  footing." 
In  the  preient  case  the  solioitors  were  retained 
by  Mr.  Ohlsen,  now  deceased,  to  act  for  him  in 
negotiating  and  carrying  into  effect  the  purchase 
of  certain  patent  rights.  The  solicitors  had  obtained 
from  the  vendor  a  commission  note,  under  which 
they  were  entitied  to  a  certain  commission  in  the 
event  of  their  introducing  to  him  a  purchaser. 
This  commission  note  was  handed  to  Mr.  Ohlsen, 
and  remained  in  his  possession  some  days  previously 
to  the  contract  of  sale  beiog  entered  into.  The 
purchase  was  carried  into  effect,  and  the  s<dicitors, 
with  Mr.  OhlMu's  knowledge,  recoyered  payment  of 
the  coranussion  from  the  vendor.  After  this  Mr. 
Ohlsen  died,  and  subsequentiy  to  his  death  the 
solicitors  delivered  a  lull  of  costs  to  his  executors, 
who  haye  procured  an  order  for  its  taxation.  In  the 
course  of  uie  taxation  the  executors  have  sought  to 
dharse  the  solicitors  with  the  amount  of  the  com- 
mission received  by  them,  and  the  question  is  whether 
they  are  entitied  so  to  do.  I  do  not  think  that  the 
role  applied  in  (ySrieik  y.  Leuris  gorens  this  case,  for 


the  commission  was  paid,  not  by  the  dient,  but  by 
the  vendor  as  remuneration  for  services  rendered  to 
him*  On  the  other  hand,  I  think  that  the  less 
stringent  rule  discussed  in  Edwards  y.  Meyriek  does 
apply.  I  am  fortifled  in  this  opinion  by  what  is  laid 
down  bv  Turner,  L.J.,  in  Lyddcm  v.  Moss^  7  W.  B.  433»  4 
Be  G.  &  J.  104,  with  reference  to  an  agreement  by  a 
client  to  allow  his  solidtor  interest  upon  his  bills  of 
costs.  The  learned  judge  says :  ''  Bvery  such  agree- 
ment is  a  bargain  between  the  solicitor  and  the  chent, 
and  can  be  supported  only  under  the  same  droum- 
stanoes  as  would  support  any  other  bargain  between 
them.  It  is  the  bounden  duty  of  a  solidtor,  before  he 
enters  into  any  sudi  bargam  with  his  dient,  to 
inform  the  dient  that  the  law  allows  of  no  sndi 
duffge  of  interest,  and  that,  although  he  may 
dedine  to  conduct  the  client's  business  without 
sudi  an  allowance,  others  of  equal  ability  may 
be  found  who  will  conduct  it  upon  the  scale 
of  allowances  whidi  is  sanctioned  by  the  law.'* 
The  leaaied  judge  holds  that  interest  on  costa, 
although  in  a  sense  an  addition  to  remuneration 
allowed  by  law,  may  be  bargained  for,  but  only 
subject  to  the  like  obligations  on  the  part  of  the 
solicitor  as  any  other  bargain.  I  think,  therefore, 
that  in  the  present  case  the  solidtors  were  under  an 
oblijp^ation  to  giye  the  dient  full  infdrmation,  and  to 
advise  him,  U  and  so  far  as  necessary,  with  xeference 
to  the  commission  note.  The  solicitors  have  estab- 
lidied  that  they  did  giye  him  full  information,  but,  H 
legal  advice  was  necessary  to  be  given  by  them,  there 
is  no  evidence  of  their  having  given  it.  If  the 
solidtors  had  not  made  full  disdosure,  it  is  quite  dear 
that  the  dient  would  have  been  entitled  to  recover 
the  amount  from  them,  but  no  case  has  been  dted  to 
show  that  a  person  can  recover  a  profit  recdved,  with 
full  knowledge  on  his  part,  by  one  standing  in  a 
fiduciary  position  towaros  him.  It  was  unnecessary 
that  the  solidton  should  inform  the  dient  that  they 
would  have  been  liable  to  him  if  they  had  not  given 
him  the  information  whidi  they  did,  and,  so  far  as  I 
have  as  yet  stated  the  facta,  more  was  not  roquired  of 
them.  It  appears,  however,  that  the  solidtors  not 
only  recdved  the  commission  which  they  recdved 
from  the  vendor  with  the  knowledge  of  their  dient, 
but  bargained  with  him  that  they  should  be  allowed 
what  is  termed  a  reasonable  commission  (of  which 
the  suggested  amount  was  £260)  from  himsdf  in 
the  event  of  their  not  beinff  able  to  recoyer  a 
commission  from  the  vendor.  To  that  stato  of  things 
the  more  stringent  rule  to  which  I  have  referred  does 
appear  to  me  to  apnly.  In  CBrim  y.  Lewis  the 
promise  of  additional  remuneration  appears  to  have 
been  vduntoered  by  the  dient,  and  Lord  Westbury 
says  that  the  solidtors  on^t  to  have  said  that  they 
could  accept  no  such  thing,  and  that  it  was  the 
bounden  duty  of  the  solidtors  not  to  accept  such  a 
promiseL  Still  more  was  it  the  duty  of  the  sdidtors 
in  the  present  case  to  abstain  from  mating  such  a 
bargain  as  they  did.  Since  the  data  of  the  dednon  in 
0*Brien  y.  Lewis  the  Attorney  and  Solidtors'  Bemun- 
eration  Act,  1870,  has  been  passed,  and  sohdtors 
may  make  bargains  with  their  dumta  as  to  thdr 
remuneration,  which  were  previoudy  inadmisdble, 
but  such  agreementa  ere  fenced  by  safeguards  imposed 
by  the  Le^slature,  which  have  not  been  observMl  by 
the  solidtors  in  the  present  case,  nor  were  they 
brought  to  the  notice  of  the  dient.  It  is  quito  true 
that  the  bargain  has  not  b^en  enforced,  and,  in  the 
eventa  which  happened,  came  to  nothing ;  but  the 
fact  of  ita  ecdstence  affords  some  evidence  that  the 
solidtors  and  their  dient  were  not  dealing  at  arm's 

1  length  uid  on  an  equal  footing.  It  appears  to  me, 
however,  that  in  sucn  circumstances  the  remedy  of  the 
dient  is  not  to  recover  the  amount  of  the  CO! 
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paid  to  the  Bolidtora  by  the  yendor,  but  to  Bet 
•the  trftOBttctioii  between  himself  and  the  Bolidtoni. 
That  relief  oannot,  however,  be  giyen  in  the  present 
prooeediniir"*  I  think,  therefore,  that  the  appeal 
ought  to  be  dismiBsed.  Bat  I  oonaider  it  my  duty  to 
-ezpretB  my  ^^proat  regret  that  BolioitorB  riiould  have 
made  a  bargain,  whioh  was  not  merely  improper  in 
jthe  eye  of  the  lew.  bat  which  placed  them  in  a 
-position  in  whioh  it  was  soarcely  possible  for  them  to 
.zalfil  the  daties  whioh  they  had  nndertaken  to  both 
▼endor  and  purchaser  of  the  patent.  AJ though  I 
have  rested  my  judgment  on  the  grounds  whioh  I 
have  stated,  it  must  not  be  understood  that  I  dis- 
agree with  what  has  been  said  by  Yaughan  Williams, 
JmJ, 

Oozbnb-Habdt,  L.  J. — ^I  have  had  an  opportunity 
of  reading  the  iu4gment  of  Vaaghau  Williams,  L.  J., 
which  so  entirely  expresses  my  own  view  of  this  case 
that  I  do  not  think  it  necessary  to  add  anything. 

Solicitors,  Chreenop  db  Son  ;  Hadam  Jt  Ever  Evcm$, 


mitfy  titmtt  of  afu0ttce. 


Ohan.  Div,       ) 
Eady,  J. ) 


March  14. 


Staqg  v.  Medway  (XJffeb)  KAVioATioir  Oo.  (a.) 

Company — Borrowing    powers — 9wrplu$    Lancia— Ultra 

vires* 

It  is  not  ultra  vires  for  a  company  ineorporaied  by 
statute,  toith  express  powers  of  borrowing  upon  mortgage 
limited  to  mortgages  on  its  undertaking,  to  offer  & 
surplus  lands  as  additional  security  in  arranging  for  the 
transference  of  an  existing  debt  where  the  crtditor  unnUd 
be  entitled  to  levy  execution  against  such  lands. 

This  was  an  action  to  restrain  the  defendant 
company  from  mortsraging  its  surplus  lands. 

By  the  Med  way  (Upper}  Navigation  Acts,  1664  and 
1739,  the  Oompany  of  Proprietors  of  the  Navigation  of 
the  Biver  Medway  were  incorporated  for  the  purposes 
of  improvtn|^  the  navigation  of  the  Biver  Medway. 
Those  ActB  did  not  in  terms  or  impliedly  permit  the 
oompany  to  borrow  upon  mortgage,  but  ike  company 
did  in  fact  in  the  year  1874  borrow  £6,000  upon 
mortgage. 

In  the  year  1892  the  Medway  (Upper)  Navigation 
Act,  1892.  was  passed  for  the  purpose  of  reincor- 
porating the  company  and  changing:  its  name  into  the 
Medway  (Upper)  Navigation  Go.  The  Act  contained 
the  following  recital : 

'*  Whereas  the  company  have  borrowed  on  mortgage 
of  their  landB,  tolls,  rates,  and  duties  tihe  sum  of  £6  000 
pounds  which  is  still  due  and  owing,  and  it  is  expedient 
that  the  company  Bhould  be  empowered  to  pay  off 
the  moneys  due  thereon  notwithstanding  any  question 
as  to  the  legality  thereof.*'  ' 

Section  13  provided  aa  follows :  "  Notwitibstanding 
any  question  as  to  the  legality  of  the  power  of  the 
company  to  borrow  the  moneys  secured  by  the 
indenture  dated  the  8th  day  of  Bfiooh,  1878,  and  made 
between  Ambrose  Ward  and  others  of  the  first  part, 
the    company    of   the   second  part,    and   William 

(a.)  Beported  by  Paxtl  Stbicxlaio),  Bsq,,  Barrister- 

at-Law. 


Cnmdwell  and  others  of  the  third  part,  and  jrliick 
moneyn  have  been  expended  upon  the  undertaking, 
the  company  shall  be  at  liberty  to  repay  the  amoaati 
so  secured.  And  for  the  purpose  of  paying  off  snob 
mortgage  the  company  may  borrow  on  mortgage  d 
their  undertaking  any  sum  not  exceeding  six  thoassnd 
pounds." 

The  Act  gave  the  company  no  expreas  powen  of 
borrowiog  upon  mortgage  except  on  its  undertakiBg. 

On  the  18th  of  February,  1893,  the  company  in 
pursuance  of  the  above  section  paid  off  the  old 
mortgage  and  mortgaged  the  undertaking  afresh  to 
William  Levett.  WilUam  Levett  called  in  £2,000  of 
the  mortgage  debt,  and  thereupon  the  company  in 
1901  gave  notice  that  they  woula  pay  off  the  whole 
debt.  In  order  to  do  ao  tuey  were  making  arraoge- 
menta  to  tranafer  the  mortgage  to  two  peraons  who 
stipulated  that  the  surplus  lands  of  uie  oompsnj 
should  be  included  in  the  security.  By  seotion  18  of 
the  Act  of  1892  the  company  had  certain  powen  of 
dealing  with  their  surplus  lands,  but  these  did  not 
include  the  povrar  of  mortgaging  them* 

j^he  plaintiff,  Bowland  Bti^,  a  director  and  share- 
holder in  the  company,  thereupon  brought  an  actioa 
to  restrain  the  company  from  carrying  oat  thii 
arrangement  on  the  ground  that  to  mortgage  fb 
aurplua  lands  waa  tUtra  vires. 

On  the  hearing  of  the  motion  it  waa  agreed  to  treat 
it  aa  the  trial  of  the  action. 

Vernon  Smithy  K,0.,  and  Leeke,  for  the  plaintiff,  in 
aupport  of  the  contention  that  the  oompany  wen 
confined  to  the  expreaa  powera  of  borrowing  given 
them  by  tiieir  Act,  quoted  Baroness  Wenlock  v.  Binr 
Dee  Co.,  10  Aop.  Gas.  854, 33  W.  B.  Dig.  28 ;  Qardner 
V.  Chatham  and  Dover  Bailway  Co..  16  W.  B.  SS5, 
L.  B  2  Oh.  App.  201 ;  and  Fufyney  Overseers  v.  Xoiiiff 
and  8outh-Wetiem  Bailway  Co.,  39  W.  B.  291,  [1891] 
1  a  B.  440. 

Theobald,  K.  C,  and  DunTiam,  for  the  defendant  ooa- 
pany. — ^Thia  is  not  a  queation  of  borrowing,  bat  d 
addmg  aecarity  now  liable  for  payment  oi  dtbti' 
Blackmore  v.  Totes,  16  W.  B.  760,  L.  B.  2  Bx.  225: 
Fick'Hng  v.  Hfraeombe  Bailway  Co.,  16  W.  B.  468, 
L  B.  3  0.  P.  236.  The  demand  for  an  inj  miction  ii 
premature. 

Th#^  case  of  Attom*y-OenfraX  v.  Chreat  EatUn 
Bailway  Co.,  28  W.  B.  769,  6  App.  Oaa.  473.  was  alio 
referced  to. 

SwnrFER  Baby,  J.,  in  jiving  judgment,  aaid :  Tbe 
plaintiff  in  thia  caae  ia  seeking  to  restrain  by  injunction 
the  defendant  company  from  executing  aoy  mortgage 
upon  its  lands  and  property  other  than  its  nnder- 
taking— that  ia,  from  charging  them  apecifically ;  and 
in  aubatance  I  am  aaked  to  reatrain  the  company 
from  charging  their  surplus  lands — that  ia,  the 
tenementa  and  hereditamenta  which  in  the  opinion  of 
the  oompany  are  not  required  for  the  purpoaes  fc^ 
which  the  company  waa  iocorporated.  Tlie  plaintiff 
contenda  that  auch  a  charge  ia  uUra  vires^  of  the 
companv,  and  that  on  that  ground  the  injunotioo 
ahotdd  be  allowed.  Now  what  are  the  facta  F  ^ 
1892  the  company  waa  re-incorporated.  Before  the  Act 
of  ita  re-incorporation  the  company  had  exeouted  a 
mortgage  for  £6,000,  of  which  mortgage  there  ia  a 
recital  in  the  Act  Section  13  of  the  Act  givea  the 
company  an  expreaa  power  to  raiae  the  aum  neoeasa^ 
to  pay  off  the  exiating  charge  by  a  mortgage  of  ita 
undertaking.  Accordingly  on  the  18t^  of  FebmaiTt 
1893,  ttae  old  mortgage  wa^  diadharged  and  a  hesa 
aecurity  for  £6,000  given  to  William  Levett  That 
debt  ia  now  due  and  payaUa  The  company  ^^'^ 
poeaoasion  of  aurplua  unda,  aome  of  wluoh  have  been 
•did  lor  £6,000»  but  that  amn  waa  not  rmed  towarai 
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pftyfng  off  this  mortgagt  debt,  which  ttiill  remains 
owing.  The  oompany  haye  fonnd  certain  persons 
who  are  willing  to  take  a  transference  of  the  mort- 
gage, bat  they  require  fnrther  security  and  stipnlate 
that  they  shall  receive  a  charge  on  the  snxplns  lands 
of  the  company.  This  is  not  a  case  of  borrowing. 
The  company  have  already  exhausted  their  powers 
under  section  13,  and  as  matters  stand  they  have  no 
fnrther  powers.  The  debt  is  a  valid  debt  payable 
now,  and  the  company  are  making  terms  for  the 
transference  of  that  debt,  one  of  the  terms  bemg  that 
they  shall  charge  their  surplus  lands. 

TbiB  question  is,  will  that  charge  be  valid  or  not  ? 

1  approach  it  from  this  point  of  view.  There  is  a  debt 
upon  which  a  creditor  could  obtain  payment  and  take 
the  land  of  the  company  in  execution.  The  case  of 
In  re  BUhop*»  WaUham  Bailway  Co..  15  W.  B.  96.  L.  B. 

2  Oh.  App.  382,  shows  what  should  be  done  on  such 
occasions.  There  was  a  petition  for  sale  of  railway 
land  and  the  court  directed  an  inquiry  as  to  what 
part  of  it  was  saleable.    It  would  appear  to  be  a 

,  singular  result  that  a  creditor  could  obtain  judg- 
ment, levy  execution,  and  procure   the  ssle  of  we 
surplus  lands  of  the  company,  and  yet  the  company 
oooldnot  prevent  this  by  charging  tiiose  lands.    A 
similer  question   arose  in  BlachrMirt  v.  Fa(e«.     The 
facts  of  that  case  were  these :  A  railway  company 
gave   a   Lloyd's    bond    to    their    contractors   who 
handed  it  to    the  plaintiff  to   secure  an  advance. 
The  plaintiff  in  the  name  of  the  obligee  brought  an 
action  against  the  company  on  the  bond,  but  bctfore 
judgment  it  was  compromised  on  the  terms  that  the 
company  should  transfer  to  him  the  whole  of  their 
rolling  stock  as  securi^.    This  was  before  the  Act 
protecting  rolling  stock  from    an  execution  creditor 
was  pass^.     There  the  objection  was  raised  that  the 
conveyance  of  the  rolling  stock  was  uUra  vires  of  the 
company,  but  it  was  met  by  the  company  8«ying  that 
the  transfer  was  only  made  in  anticipation  of  what 
mi^ht   happen   if   a   creditor    obtained    judgment 
against  them,  and  the  transactlcm  was  held  good. 
Between  that  case  and  this  I  can  draw  no  distinction. 
If  tiie  surplus  lands  of  a  company  are  liable  to  be 
taken  by  a  creditor  obtaining'  judgment  agidnst  the 
the  company,  the  company  can  anticipate  that  event 
by  makinff  them  a  security  for  the  debt.    On  that 
ground  I  hold  that  the  transaction  prcrposed  is  valid, 
^e  company  are  making   no  fresh  h>an,  but  are 
arranging  tenns  with  regard  t^'  an  antecedent  debt. 
The' motion  therefore  fails,  and  I  refuse  to  grant  the 
injunction  asked  for  by  the  plaintiff. 

Sohoitors,    BovAh^    Staoey,    A    Co.,  for   8tenn4ng, 
Knocker,  Jk  Sony  Tonbridge ;  Tarry,  Sherlock,  it  King. 


Ohan.  Div.       )  «  ,    o^ 

Swinfen  Bady,  J.  ]  ^^^  ^®' 

In  re  Bozzslli's  SBTiLiiCBirT. 

HiTSSY  HXTITT  V.  BOZZELLL  (a.) 

Conflict  of  lawe— 'Marriage — Deceased  hushancTs  brother 
— Italian  subjects — DomieU — Lord  Lyndhurs^s  Act 
{Marriage  Act,  1836,  6  <fe  6  WiU.  4,  e.  64),  s.  2. 

A  marriage  v)as  legally  contracted  in  Italy  between  a 
woman  and  the  brother  of  her  deotctsed  husband,  the  wife 

(a.)  Beported  by  J.  H.  Dayixs,  Bsq.,  Barrist«r-at« 


and  both  husbands  being  ItaUmn  subfects  and  domiciled 
in  Italy. 
Held,  that  the  marriage  was  valid  in  England. 

Originating  summons. 

Bdith  M.  Jones,  an  Boglishwoman  domiciled  in 
Bnglaud,  married  Bdiwd  B  zzelli,  an  Itdian 
domiciled  in  Italy,  on  the  16th  of  November,  1871. 

The  marriage  was  solemnized  in  Italy. 

On  the  16ch  <^  November,  1871,  a  marriage  settle- 
ment was  made  between  Bdiih  M.  Jones  of  the  first 
part,  Bdward  BozzelU  of  the  second  part,  and 
trustees  resident  in  the  United  Kingdom  of  the  third 
part. 

By  this  settiement  certain  funds  were  settled  on 
trust  for  the  wife,  husband,  and  the  issue  of  the 
marriage,  with  a  proviso  that  if  the  wife  survived  her 
husband  she  might  by  deed  or  will  appoint  one-third 
of  the  settied  funds  subject  to  her  own  life  interest  in 
favour  of  a  subsequent  husband  and  the  children  of  a 
subsequent  marriage. 

There  were  three  children  of  this  marriage. 

Bdward  Bobb^  died  on  the  29th  of  November, 
1879. 

Mrs.  Boszelli  lived  with  her  husband  up  to  the  date 
of  his  death,  and  afterwards  took  no  stefii  to  change 
her  domioQ. 

On  the  11th  of  December,  1880,  she  mazxied 
Michael  Bosselli,  a  brother  of  her  deceased  husband, 
who  was  also  an  Italian  subject  domiciled  in  Italy, 
and  there  was  iisue  of  the  marriage. 

This  second  marriage  was  valid  in  Italy  as  the 
necessary  dispensations  from  tiie  civil  and  ecclesiastical 
authorities  had  been  obtained. 

The  wife  was  now  desirous  of  exercising  her  power 
of  appointment  under  the  settlement  of  the  16th  of 
November*  1871,  and  it  was  necessarvto  detennine 
whether  tiie  second  marriage  was  valid  according  to 
BngUshlaw. 

Austen  GarUnM,  for  the  ohQdren  of  the  first 
marriage. — Such  a  marriage  was  declared  to  be  "  pro- 
hibited and  detested  by  the  laws  of  God,"  under 
section  3  of  the  statute  26  Hen.  8,  c.  22,  and  section  11 
of  28  Hen  8,  c.  7 ;  and  by  the  Marriage  Act  of  1836  (6 
&  6  WilL  4,  c.  64X  s.  2,  <'  All  marriages  between 
persons  within  the  prohibited  degrees  of  con- 
sanguinity or  afifirmi^  shall  be  absomtely  nuU  and 
void  to  all  intents  and  purposes  whatsoever."  There 
was  no  qnestimi  that  the  parties  iu  the  present  case 
were  wiuiin  the  degrees  of  affinity  under  28  Hen.  8, 
c.  7  :  Brook  v.  Brook,  9  W.  B.  461,  9  H.  L.  0.  193. 

McMullan,  for  the  trustees  of  the  settlement. 

TomUn,  for  the  wife. — On  the  reasonable  con- 
struction of  the  settlement  the  power  was  a  power  to 
be  exercised  on  her  contracting  a  valid  marriage  under 
Italian  law;  but  even  if  this  be  not  so  the  marriage 
was  valid  according  to  the  law  of  England. 

SwDTFEg  East,  J. — ^The  general  principle  in  these 
oases  is  that  the  law  of  domidl  ffovems  the  contract 
of  marriage.  Here  the  domidl  was  Italian.  The 
objection  was  raised  that  the  second  marriage  was 
void  under  6  &  6  WilL  4,  c.  64,  which  enacted  that 
all  marriages  between  persons  within  the  prohibited 
desrees  of  consanguinity  or  affinity  should  be  absolutely 
nuU  and  void  to  ail  intents  and  purposes  whatsoever. 
The  leading  authontyon  this  question  is  the  case  of 
Brook  V.  Brook,  9  W.  B.  461,  9  H.  L.  Oas.  193. 
There,  British  subjects  domieiled  in  this  country 
went  abroad  to  Denmark,  where  by  law  the  mar- 
riage of  a  man  with  his  deceased  wife's  sister 
is  validy  and  were  there  duly  nuuried.  Lord  Oamp- 
bell  said:    "A  mafri|ige  between  a  man  and  ine 
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diter  of  his  deosMed  wife,  being  Daniih  nibJMto 
domioiled  in  Denmark,  may  be  good  all  over  tbe 
world,  and  thii  might  likewise  be  so  even  if  th^  were 
native-bom  Bogluh  sal^eots,  who  had  abandoned 
their  Bngliih  domidl,  and  were  domioiled  in  Den- 
mark.*' Here,  Lord  Oampbell  treats  tiie  law  of 
domioilas  being  the  law  governing  the  validity  of 
marriage  even  in  the  case  of  a  deceased  wife's  suter, 
and  even  though  the  parties  were  British  snbjects 
domioiled  abroiMl.  [His  lordship  then  read  euLtiaots 
from  Lord  Granworth's  judgment  in  ^e  same 
oase.]  The  oaie  of  polygsemoos  marriage  oame 
before  the  court  in  Hyde  v.  Eyde^  14  W.  B.  517, 
L.  B.  1  P.  d;  D.  130.  There  both  the  man  and  the 
woman  were  single  and  competent  to  oontnot 
marriage,  and  the  marriage  was  contracted  in  a  | 
country  wh«re  polygamy  was  lawful.  It  was  a 
valid  marriage  accor&g  to  the  Ux  lod,  but  was  not 
valid  in  Ohristendom.  In  the  present  case  I  have  to 
deal  with  a  marriage  valid  by  the  law  of  domidl  and 
also  by  the  laws  of  many  countries,  and  a  marriage 
which  certainly  cannot  be  regarded  as  an  incestuous 
union.  In  the  case  of  SoUomayor  v.  De  BorrM,  26 
W.  B.  455.  3  P.  D.  1,  the  marriage  celebrated  in 
England  of  Portuffuese  subjects  domioled  in  Portugal 
was  declared  null  and  void  because  by  the  law  of 
Portugal  a  marriage  between  first  cousins  is  illegal  as 
being  incestuous.  There  the  law  of  donudT  wai 
applied  to  the  question  of  the  validity  of  the 
marriage.  Now  in  the  case  before  me  the  marriage 
was  valid  by  the  law  of  domidl,  and  was  not 
incestuous  according  to  the  general  opinion,  and  in 
my  opinion  tiie  marriage  was  a  valid  marriage,  and 
the  lady  .has  the  power  of  appointing  to  her  second 
husbaoa.' 

SoUdtors,    AUree,  Johfuonf   A    Ward^    for   Hunt, 
Curreyf  Nicholson,  A  Co  ,  Lewes. 


IN  BANKEUPTOT. 


K.  B.  Div. 
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In  re  DAT. 
Ex  parte  Hammond,  (a.) 

Bankruptcy — Act  of  ha/nhruptcy — Deed  of  cutigwment 
for  t?ie  heneJU  of  creditors — Notice^  Delay  in  presenta- 
tiqn  of  peUHon^Bankmptcy  Act,  1883  (46  db  47  Viot. 
c.  62),  s.  4  (1)  (a). 

Where  a  creditor^  who  is  avxire  tha;t  ihe  debtor  has 
executed  a  deed  of  assignment  for  the  benefit  of  creditors, 
does  not  assent  to  the  deed  and  expressly  reserves  his  right 
to  take  bafikruptoy  proceedings,  he  is  entitled  to  succeed 
on  a  petition  fountUd  on  the  deed,  even  though  there  be 
some  delay  in  presenting  the  petition. 

In  re  Carr,  Bx  parte  Jacobs,  anfe,  p,  336,  85  L.  T, 
Sep.  552,  distinguished. 

Appeal  from  the  dismissal  of  a  petition  l^  the 
registrar  of  the  Oounty  Court  of  Norfolk,  holden  at 
Chreat  Yarmouth; 

On  the  4th  of  November,  1901,  a  meeting  of  the 
debtor's  creditors  wa^  held,  and  a  resolution  was 
carried  approving  a  deed  of  assignment  for  the  beoeflt 
of  creditors  executed  on  the  30tti  of  October. 

The  petitioniog  <n«ditor  was  represnuted  at  that 
meeting  by  a  simoitor  who  neither  assented  nor  dis- 

(a.)  Beported  by  P.  BL  F&anoxx,  Bsq.,  Barrister- 

•t-lAW, 


seated,  but  stated  thai  he  most  ccosolt  Us  disnt, 
and  that  he  reserved  the  right  to  tUn  pfoesediDgi  in 
bankruptcy. 

On  the  30th  of  November  tfaesoUcitor  wrotitotiM 
trustee  under  the  deed  inlonmng  him  ihst  tbi 
petitioning  creditor  was  not  satisfied  with  tiiedsbln'i 
position,  uid  addoc  lor  a  report  of  the  debtar^isfiuii, 
It  also  stated  that  the  right  to  take  steps  hi  fasnkniptif 
was  reserved.  Tbe  trustee's  letter  in  reply  ooochdri 
as  follows:  "If,  however,  yov  client  has  a  dean  to 
make  the  man  a  bankrupt  I  should  prslsr  his  doings 
now,  and  to  save  further  time,  trouble  sad  eipeiin  a 
the  part  of  myself  and  staff."  No  re|ily  wis  vdtta 
to  that  lettsr,  and  the  next  oonnnmication  nmrni 
by  the  trustee  was  a  notice  that  the  baukwphj 
petition  was  iUed. 

Tbe  petitionfaig  creditor  lived  at  a  grastditeei 
from  the  district  of  the  court. 

The  petition  was  ilkd  on  the  27th  of  Jnaarf, 
1902,  and  was  heard  on  the  14th  of  Febmsry,  ibn 
the  registrar  held  that  the  delay  in  prewatisgtt* 
petition  was  not  satisfactorily  explained,  sod  ostb 
authority  of  In  re  Oarr,  Ex  parte  Jacobs,  attli,f.  fl^ 
85  L.  T.  Bep.  522,  dismissed  the  petition. 

Muir  MadoenMis,  in  support  of  the  appeal*  nfani  to 
Inre  Martin,  Ex  parte  The  Board  of  Trade^H^Tt 
698,  21  Q.  B.  D.  35. 

F.  Low,  lor  the  debtor,  submitted  thtttiaU 
were  the  same  as  in  /n  re  Oarr,  Ex  parte  J«)t, 
and  that  the  petition  was  rightly  dismissed. 


Wbight,  J.— In  this  case  the  registrar  diaW 
the  petition  on  the  ground  that  he  was  booad  hr^ 
case  of  In  re  Carr^  Ex  parte  Jaeobe.  That  osie,  oov- 
ever,  does  not  go  to  the  length  sugveeted.  In  Ofarr'i 
the   facts   were   diiFerent  and  the  dslsf  «« 


case 

unexplained.  Here  the  agent  expressly  «tslu  ftii 
he  reserved  all  his  rights,  including  the  riffht  to  tib 
bankruptcy  proceedings,  and  at  no  time  did  tk 
petitioning  craditor  acquiesce  in  any  way  in  (hBdai 
for  the  benefit  of  creditors.  The  petitionmg  cndilor 
did  not  do  in  this  oase  what  we  thought  he  hidb« 
doing  in  Ckurr^s  cam    stt  on  the  raiL 

PHiLUMoas,  J.— I  agree. 

Appeal  allowed.    Receiving  order  made. 

Solicitors  for  the  appeUant,  GribbU,  Oddie,  k  Co. 

Solicitor  for  the  respondent,  J.  W.    C.  DsffMi, 
Norwich. 


Vol.  L. 


llCay  IT.  1908.] 


THE  WEEKLY   REPORTER. 


449 


CotrsT  OF  Appeal. 


Habburg  India  Bubbbb  Comb  Co.  v.  Mabtin. 


OouBT  OP  Appbal. 


Court  Of  Appeal. 


From  K.  B.  Div.  i 

(Yanffhaii  WiUiioiif,  StirliDg,  and  [  March  13. 

Gozens-Hardy,  L.JJ.)  I 

Habbubg  India  Bxtsbbb  Comb  Co.  v.  Mabtin.  (a.) 

Guarantee — Indemnity — Promise  to  answer  for  debt  or 
de/aidt  of  another — Verbal  promise — StatiUe  of  Frauds 
(29  Oar.  2,  c.  3),  s.  4. 

Where  there  is  a  main  oontrcui,  the  ohfed  of  which  is 

wot  io  answer  for  tJte  debt  or  default  of  another  ^  such  a 

ooatract  is  not  wiihin  section  4  of  the  Statute  of  Frauds^ 

ms  though  incidentally  it  may  involve  a  liability  to 

auwtrfor  the  debt  of  another.     But  where  the  object  of 

a  contract  is  to  answer  for  the  debt  of  another^  the  con- 

frad  it  not  taken  out  of  the  statute  by  the  fact  that  the 

ftnon  making  it  incidentally  gains  a  personal  advantage, 

and  that  sitch  personal  advantage  was   his  motive  in 

making  the  contract.    Accordingly,  where  a  director  of 

and  a  large  shareholder  in,  a  company  verbally  promised 

a  judgment  creditor  of  the  company  to  give  bills  for  the 

amomU  of  the  debt  due  to  him  in  consideration  of  his 

r^raiuing  from  levying  eoceeution  on  the  company's  goods, 

Hdd,  ihist  the  promise  was  a  promise  to  answer  for 
ike  company's  debt  within  the  Statute  of  Frauds,  and 
mutt  therefore  be  in  writing. 

This  was  an  appeal  from  a  decision  of  Mathew^  J. 

Tde  action  was  brought  upon  a  verbal  pronmie  by 
th«  defendant  that  he  would  give  bills  for  a  debt  due 
to  the  plaintiff  company  from  another  company  called 
tbtOrowdua  Axoumulatoflr  Syndicate, 

The  plaintiiT  company  is  a  foreign  oompany,  and  the 
pUntiff  Winter  is  its  agent  in  EngLmd.  The 
pUntiff  company  had  recovered  judgment  against 
the  syndicate.  The  syndicate  faUed  to  pay  the 
amoimt  due  rmder  the  judgment,  and  the  i^aintiffs 
aBaed  a  writ  alfLfa, 

The  sheiiff  found  that  the  works  of  the  syndicate 
hid  been  stopped,  and  the  place  looked  up,  and  he 
did  not  aotuaUy  enter  into  possession  of  the  premises. 

While  things  were  in  this  state  the  defendant,  who 
was  a  director  of,  and  a  large  shareholder  in,  the 
ayndioate,  had  an  interview  with  the  plaintiff  Winter. 

At  the  trial  of  the  action,  the  jury  found  as  a  fact 
that  at  this  interview  the  defendant  promised  to  give 
UDs  for  the  amount  of  the  debt  due  from  the 
vyndicate  to  the  plaintiff  company. 

On  the  faith  <n  this  nromise  or  guarantee  by  the 
defendant,  the  plaintiff  Winter  instructed  his  solicitors 
aot  to  proceed  with  the  execution. 

The  defence  to  the  action  was  that  the  guarantee 
was  a  contract  or  promise  "to  answer  for  the  debt  of 
soother"  within  the  meaning  of  section  4  of  the 
Statute  of  ftauds,  and  therefore  the  action  could 
not  be  maintained  because  the  promise  was  not  in 
writing, 

Hathew,  J.,  gave  judgment  for  the  pUuntiffi.  He 
held  that  the  object  of  the  arrangement  was  Ao 
protect  the  goods,  not  to  pay  the  debt,  and,  moreover, 
the  promise  was  given  for  the  purpose  of  obtaining  a 
direct  personal  advantage  for  the  defendant,  who 
had  invested  £5,000  in  the  syndicate.  Consequently 
Motion  4  of  the  Statute  of  Frauds  did  not  apply. 

The  defendant  appealed. 

By  section  4  of  the  Statute  of  Frauds :  ''  Ko  action 
•hall  be  brought  .  .  •  whereby  to  charffe  the 
defendant  upon  any  special  promise  to  answer  for  the 
&ht,  default,  or  miscarriage  of  another  person 
•   •    .    unless    the   agreement    upon   which   such 

(«•)  Beported  by  J.  L  SnBLnia,  Esq., 

at-Law. 


action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing,  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorized." 

English  Harrison,  K,G.,  and  Gdlam,  for  the 
defendant. — ^This  is  not  a  promise  by  the  defendant  in 
order  to  protect  his  own  goods.  Hie  goods  to  be 
protected  are  the  property  of  the  Crowdus  Syndicate, 
which  is  a  distinct  lesal  entity.  The  fact  that  the 
defendant  is  a  sharehmder  in  the  syndidate  does  not 
make  them  his  gocds.  The  defendant  may  have 
obtained  an  indirect  benefit  by  the  transaction,  but 
the  main  object  of  it  was  to  bcniefit  the  syndicate  and 
not  to  benefit  the  defendant. 

a.  A,  Russsll,  K,C„  and  Wills,  for  the  plaintiff.^ 
It  is  necessary  to  look,  not  at  the  form  of  the  transac- 
tion, bat  its  substance.  Here  the  defendant  has  entered 
into  an  arrangement  in  order  to  secure  an*  interest 
belonging  to  him.  He  agreed  to  indemnify  the 
plaintiffi  against  loss  if  they  refrained  from 
proceeding  with  the  execution,  and  by  so  doing  he 
procured  a  benefit  for  himself.  The  fact  that  he  at  the 
same  time  guaranteed  the  debt  of  the  syndicate  does 
not  alter  the  real  nature  of  the  transaction. 

No  reply  ivas  called  for. 

The  following  cases  were  dted  in  the  course  of  the 
argam«>nt :  Williams  v.  Leper,  3  Burr.  1886,  2  Wils. 
308 ;  Edwards  v.  Kelly,  6  M  &  Sel.,  204 ;  SuUon  v. 
Grey,  42  W.  B.  195,  [1894]  I  Q.  B.  286 ;  Bampton  v. 
Paulin,  4  Bine.  264 ;  Walker  v.  Taylor,  6  C  &  P.  762  ; 
Fitzgerald  v.  Dressier.  7  0.  B.  N.  S.  374;  Guild  &  Co. 
V.  Coniad,  42  W.  R.  642,  [1894]  2  Q  B.  885;  WiXkin- 
son  V.  Vnwin.  29  W.  B.  458,  7  Q.  B.  D.  636 ;  CatUing 
V.  Aubert,  2  Bast,  325 ;  and  Couturier  v.  Hastie,  8  Bx. 
Ch.  40,  6  H.  L.  Cas.  673,  6  W.  B.  H.  L.  Dig.  253. 

Yauohan  Williams,  L.J.— In  this  case  the 
material  facts  are  very  short  indeed.  The  plaintiflh 
had  supplied  goods  to  a  company  called  the  Crowdus 
Accumulator  Syndicate.  The  company  did  not  pay 
what  was  due,  and  the  plaintiffs  recovered  judgment 
and  placed  in  the  hands  of  the  sheriff  a  writ  of  fi,  fa* 
to  realize  the  amount  of  the  judgment.  The  sheriff 
found  the  works  stopped  and  the  place  dosed  and  did 
not  take  possession.  Aft«r  this  were  was  a  meeting 
between  Mr.  Brown  Martin,  the  defendant,  and  Mr. 
Winter,  the  plaintiff.  A  conversation  took  place  at 
that  meetiog;  and  the  jury  have  found  that  Mr. 
Winter*8  acooont  of  that  transaction  is  an  accurate 
00 e.  To  put  the  result  of  that  conversation  shortly, 
Mr.  Brown  Martin  promised  that  he  would  give  some 
bills.  I  am  not  goins  now  to  deal  with  the  question 
of  what  the  form  of  those  bills  was,  but  he  was  to  give 
some  bills  for  the  amount  of  the  judgment  debt.  It 
is  said  t)iat  that  amounted  to  an  oral  promise  to  give 
a  guarantee  of  this  judgment  debt  owing  by  the 
syndicate  to  the  plain^a.  It  is  said  on  behalf  of  the 
appellant  that  tills  was  a  promise  by  Mr.  Brown 
Martin  by  word  of  month  to  make  himself  answerable 
for  this  debt  of  the  syndicate  to  the  plaintiffs  It  is 
said  on  behalf  of  the  respondents  that  this  was  not  a 
promise  to  make  himself  answerable  for  the  debt  of 
another— that  is,  this  debt  of  the  syndicate,  but  that 
it  was  a  contract  of  indemnity.  I  suppose  tiiat  means 
a  new  contract  in  the  nature  of  an  original  obligation. 
Those  are  the  facts  of  the  case,  and  the  question  which 
has  to  be  dedded  is  whether  or  not  this  bargain  spoken 
to  in  the  evidence  of  Mr.  Winter  as  liaving  been  come 
to  between  himself  and  Mr.  Brown  Martin  is  a 
contract  to  answer  for  the  debt  of  another  within 
the  4th  section  of  the  Statute  of  Frauds.  Mathew, 
J.,  has  found  that  it  does  not  come  within  that 
section.  I  am  sorry  to  say  that  I  cannot  bring 
I  myself  to  agree  with  that  conclusion.    I  think  that 
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this  oontraot  as  plainly  as  possible  was  a  contract  by 
Mr.  Brown  Martin  to  jn&ke  himself  answerable  for 
the  debt  of  the  syndicate.  It  is  said  that  it  is  not,  and 
attention  has  been  called  to  a  great  number  of  cases 
showing  when  the  court  has  treated  a  transaction  as 
being  outside  this  clause  in  the  4th  section.  The 
earUer  cases  were  most  of  them  what  I  call  property 
oases.  They  were  cases  in  which  the  party  making 
the  promise  either  had  property  which  he  wished  to 
relieve  from  liability  or  which  he  wished  to  acquire. 
It  is  not  necessary  for  me  to  mention  them  one  af t<>r 
the  other.  I  cannot  agree  that  the  present  case  does 
come  within  those  cases  which  I  nave  called  pro- 
perty oases.  It  does  not  seem  to  me  that  the  promisor 
was  either  making  a  mew  contract  of  purchase  or  a 
new  contract  for  the  release  of  any  property  which 
either  was  his  or  in  which  he  had  an  mt-*rest.  Then 
attention  is  next  oaUed  to  the  exception  to  seotion  4. 
which  is  established  by  wh»t  I  call  for  short  del 
credere  cases,  beginning  with  Couturier  v.  Haetie  and 
coming  down  to  Sutton  t.  Orey,  It  is  said,  and  I 
think  truly  said,  that  those  cases  are  instances 
of  a  different  spedes  from  the  property  oases. 
I  deliberately  say  instances  of  a  dmerent  species, 
I  do  not  say  instances  of  a  different  genns, 
because  I  agree  there  is  a  general  rule.  Thern 
is  a  wider  genus  whioh  I  think  can  be  very  plainly 
and  simply  defined  within  which  both  of  these  species 
fall.  But  as  far  as  I  can  see  the  authorities  at  present 
have  left  us  with  a  general  rule  which  I  will  attempt 
to  define  presently,  and  each  of  these  two  classes  of 
oases  falls  within  this  general  rule.  In  neither  class 
of  these  cases,  I  want  to  say  at  once,  hss  the  form  of 
the  promise  given  by  the  promisor  ever  been  held  to 
be  conclusive  of  the  matter.  The  promise  may  or  may 
not  be  to  answer  the  debt  of  another,  but  whether  it 
is  or  not,  it  is  the  substance  that  is  looked  at  and  not 
the  form.  Now  before  going  away  from  these 
instances  I  should  like  to  mention  one  more  class 
which  I  do  not  put  as  an  exception,  but  I  do  put  as 
not  coming  within  the  section  at  aU,  and  those  are  the 
cases  spoken  of  as  indemnity  cases.  With  regard  to 
those  I  wish  to  say  this,  that  in  one  sense  all 
guarantees,  whether  they  come  within  this  clause  of 
the  4th  section  of  the  Statute  of  Frauds  or  whether  they 
do  not,  are  contracts  of  indemnity.  But  the  difference 
between  indemnities  whioh  do  and  those  whioh  do  not 
come  within  the  clause,  is  a  difference  which  is  very 
shortly  expressed  in  these  words  in  the  notes  to  Forth 
V.  Stanton  in  Williams's  Notes  to  Saunders'  Beports, 
voL  1,  p.  234  :  "  These  cases  establish  that  the  statute 
applies  only  to  promises  made  to  the  person  to  whom 
another  is  alr^idy  or  is  to  become  answerable.*' 
That,  to  my  mind,  is  an  accurate  description  of  a 
guarantee-r-or  indemnity  if  yon  like  so  to  call  it — 
which  oomes  within  the  4th  section  of  the  Statute 
of  Frauds  as  distinguished  from  an  original  liability 
which  is  not  within  the  statute  and  which  has  no 
reference  to  a  debt  of  another,  but  has  referoDce  to  a 
new  liability  whioh  has  to  be  taken  on  himself  by  the 
promisor,  and  which  has  been  called  to-day  a  con- 
tract of  indemnity.  I  do  not  wish  to  go  at  lengtii 
into  the  cases  but  I  wish  to  say  that  it  seems  to  me 
th^t  the  case  of  Ouild  v.  Conrad  entirely  confirms  or 
entirely  coincides  with  this  view  which  I  have  been 
suggesting  as  bf-ins:  the  true  view  of  the  distinction 
between  an  indenmity  and  a  guarantee  which  oomes 
within  the  clause  in  the  4th  section.  The  caie  of 
Ouild  V.  Conrad  was  a  case  in  which  the  first  judg- 
ment delivered  was  a  judgment  by  Lindley,  L.J.,  and 
there  are  also  judgments  by  Lopes  and  Davey,  L.  JJ. 
The  facts  there  were  that  the  defendant  or«Iiy 
premised  the  plaintiff  that  if  he,  the  plaintiff,  would 
accept  certain  bUls  for  a  firm  in  which  the  defendant's 
son  was  a  partner  he  would  provide  the  plaintiff  with 


funds  to  meet  the  bills.  Held,  affirming  the  Judgment 
of  Mathew,  J.,  that  tiiis  was  a  promise  of  indemnity 
and  not  of  guarantee,  and  therefore  not  required  by 
the  4  th  section  of  the  Statute  of  Frauds  to  be  in 
writing.  When  Lord  Lindley  oomes  to  deliver  bii 
judgment  he  says  ''the  authorities  are  Thomat  ▼. 
Cook,  8  B.  &  C.  728,  and  Wildes  v.  Dudlow,  23  W.  R. 
435,  L.  B.  19  Bq.  198 ;  Thomas  v.  Cook  appears  to 
me  tu  be  indistinguishable  frooi  this  case,"  and  then 
he  dtes  a  passage  from  the  judgment  of  Lord 
Wensleydale  then  Park,  J.:  ''This  was  not  a 
promise  to  answer  for  the  debt,  default,  or  miscaniage 
of  another  person,  but  an  original  oontraot  between 
these  parties  that  the  plaintiff  should  be  indemmfisd 
against  the  bond.  If  the  plaintiff  at  the  request  0! 
the  defendant  had  paid  money  to  a  third  person  a 
promise  to  repay  it  need  not  have  beeo  in  writmg, 
and  this  case  is  m  substance  the  same."  I  will  now 
read  the  passage  from  the  judgment  of  Lord  Davey: 
**  In  my  opinion  there  is  a  plain  distinction  between  a 
promise  to  pay  the  creditor  if  the  principal  debtor 
makes  def auU  in  payment,  and  a  promise  to  keep  a 
person  who  has  entered  or  is  about  to  enter  into  a 
oontraot  of  liability  indeomified  against  that  liability 
independentiy  of  tiie  question  whether  a  third  penon 
makes  default  or  not."  It  seems  to  me  that  thoae 
judgments  entirely  confirm  the  view  whioh  is 
taken  in  the  note  to  Forth  v.  Stani/on  that 
the  statute  applies  only  to  promises  made  to  the 
person  to  whom  another  is  already  or  is  to  beoome 
responsible. 

In  my  judgment  in  the  present  case  the  ciroom- 
stanoea  show  plainly  that  there  was  a  guarantee 
for  the  payment  of  a  debt  for  whioh  the  syndicate 
was  primarily  liable  aod  not  an  original  prouuse  by 
Mr.  Brown  Martin  to  keep  the  plaintiffs  iudemnified. 
I  have  tried  to  put  this  question,  whether  or  not  a 
contract  of  this  sort  comes  withm  the  section,  Bepa^ 
ately  and  I  have  dealt  with  the  oases  and  pointed  out 
what  sort  of  contract  does  not  in  my  judgment  cjoe 
within  the  seotion,  and  that  there  is  nothing  to 
justify  us  holding  that  in  the  present  case  the  oon- 
traot is  a  oontraot  of  indemnity.  I  think  it  is  a  oon- 
traot of  guarantee,  a  contract  to  answer  the  debt  of 
another.  That  being  so,  I  now  wish  to  go  back  to 
oases  whioh  are  not  so  much  cases  whioh  do  not  oome 
within  the  section,  but  cases  which  so  far  as  words 
are  oonoemed  may  come  within  the  section,  bat  have 
bben  held  not  to  come  within  it  because  of  the 
object  of  the  oontraot.  It  seems  to  me  that, 
whether  you  look  at  the  property  oases  t  r  whether 
you  look  at  the  del  credere  cases,  the  conclusion 
come  to  is  that  the  oases  in  question  do 
not  fall  within  the  statute  because  01  the  object 
of  the  contract,  and  beoause  really  there  was  a 
main  oontraot,  and  the  obligation  to  pay  the  debt  of 
another  in  eaoh  one  of  those  oases  was  merely  sn 
incident  of  tiie  larger  contract.  Acoordiog  to  my 
understanding  of  the  oases,  this  is  not  a  question  of 
motive,  it  is  a  question  of  object.  This  is  a  case  in 
which  you  must  find  in  fact  what  was  the  subject- 
matter  of  the  contract.  If  the  subject-matter  of  the 
contract  was  to  purchase  a  property— to  relieve  a 
property  from  a  liability,  to  gee  rid  of  incumbrances, 
or  to  secure  greater  indulgence  in  the  perf  ormanoe  of 
the  duty  of  a  factor,  or  to  secure  the  introduction  of 
business  into  a  stockbroker's  office,  in  all  those  oaaee 
there  is  a  larger  mattw  which  is  the  object  of  the 
oontraot.  If  that  is  the  object  of  the  contract,  the 
mere  fact  that  as  an  incident  to  that,  not  as  the 
immediate  object,  but  indirectiy,  the  debt  of  another 
to  a  third  person  will  be  paid  off,  does  not  bring  the 
case  within  the  section.  That  being  so,  I  have  to 
ask  myielf  whether  in  the  present  case  one  does 
really  find  any  larger  oontraot    I  cannot  fioi?  *  V    ^^ 
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seems  plain  to  me  npon  the  eyidence  here  that  the 
only  matter  which  was  present  to  the  mind  of  Mr. 
Brown  Martin,  and  was  presented  by  Mr.  Brown 
Martin  to  Mr.  Winter,  was  this :  **  Will  yon  forbear 
for  a  time,  will  you  give  this  company,  which  I 
believe  has  a  future  l^fore  it,  the  opportunity  of 
turning  round.  I  believe  that  if  this  company  has 
that  opportunity  it  will  do  well  and  will  pay  you. 
To  induce  you  to  forbear,  and  to  give  them  this 
opportunity,  I  say  that  I  will  give  you  bills  which 
shall  secure  you  payment  at  the  end  of  a  specified 
period  of  this  debt,  in  case  the  company  do  not  come 
forward  and  pay  you  themselves." 

It  seems  to  me  that  really  that  is  the  whole  of  this 
contract,  and  there  is  neither  a  purchase  or  del  credere 
arrangement,  nor  anything  else  outside  this  bargain. 
It  is  impossible  to  say  that  the  mere  fs^  that  the 
defendant  had,  as  he  seems  to  have  done  in  this  case, 
financed  the  syndicate  to  a  large  extent,  and  that  that 
was  his  motive  for  coming  forward  and  bargaining 
for  forbearance,  makes  any  difference  as  to  the  object 
of  the  contract.  That  might  have  been  the  motive 
that  induced  him  to  make  himself  answerable  for  the 
debt  of  another,  bdt  it  was  not  the  object  of  the  con- 
tract. The  object  of  the  contract  was  simply  to  obtain 
forbearance  from  the  creditor  in  respect  of  this  debt. 
Mr,  Wills  wanted  to  substitute  for  the  definition  that 
I  had  suggested,  that  it  the  obligation  to  pay  the  debt 
of  another  is  ^e  incident  of  a  larg^  contract  it  does 
not  come  within  tJie  section,  if  the  main  object  is 
to  secure  personal  interest  of  his  own  by  the  promisor. 
But  if  you  were  so  to  define  the  cases  which  do  not 
come  within  the  section  there  would  be  nothing  left 
to  come  within  it,  because  in  every  case  there  must  be 
a  consideration  whioh  the  promisor  bargains  for  which 
is  to  come  to  him  from  the  promisee.  That  is  just  as 
true  of  mere  forbearance  as  it  is  of  anything  else. 
If  that  is  true,  suppose  i^  contract  between  the 
promisor  and  the  promisee :  "I  will  be  answer- 
able for  the  debt  of  your  debtor  if  you  will  for- 
bear." Mr.  Wills  would  have  us  say  that  if  the 
main  object  is  to  obtain  that  forbearance,  and  the 
promisor  wishes  to  obtain  it,  that  is  sufficient  to  take 
the  case  out  of  the  statute.  He  says  that  such  a  con- 
sideration is  sufficient  to  take  tne  case  out  of  the 
statute.  To  my  mind  that  is  not  so  and  so  t  j  hold 
would  be  simply  to  repeal  the  statute. 

My  judgment  has  been  longer  already  thanllike,  but 
I  do  wish  to  say  one  word  about  the  case  of  Fitzgerald 
V.  Dressier,  There  there  is  a  judgment  of  Oockbum, 
C.J.,  delivered  long  after  the  judgment  in  Couturier  v. 
Bastie.  He  quotes  from  the  notes  to  Forth  v.  StantoUt 
and  he  expressly  approves  of  that  note,  subject  to 
one  qualification.  All  that  I  wish  to  say  about  it  is, 
that  according  to  my  view  there  is  not  a  word  that 
I  have  said  in  my  attempted  definition  which  is  in- 
consistent with  those  words  of  Cockbum,  O.J.  After 
quoting  that  part  of  the  note  which  says  the  fair 
result  seems  to  be  that  the  question  whether  each 
partioular  case  comes  within  this  clause  of  the  statute 
or  not,  depends  not  on  the  consideration  for  the 
promise  but  on  the  fact  of  the  original  party  remain- 
ing liable  coupled  with  the  absence  of  any  liability 
on  the  part,  of  the  defendant  or  his  property 
except  such  as  arises  from  his  express  promise. 
He  savB :  "  I  quite  concur  in  that  view  of  the  doctrine 
provided  the  proposition  is  considered  as  embracing 
the  qualification  at  the  conclusion  of  the  passage. 
For  tiiough  I  agree  that  the  consideration  alone  is 
not  the  test,  but  that  the  party  taking  upon  himself 
the  obligation  upon  which  the  action  is  brought  makes 
himsc^  responsible  for  the  debt  on  default  of  another, 
still  it  must  be  taken  with  the  qualification  stated  in 
the  note  above  cited^viz.,  an  abdence  of  prior 
liability  on  the  part  of  the  defendant  or  his  property — 


it  being  as  I  think  truly  stated  there,  as  the  result  of 
the  authorities  that  if  there  be  something  more  than 
a  mere  undertaking  to  pay  the  debt  of  another,  as 
where  the  property  in  consideration  of  the  giving  up 
of  which  the  party  enter j  into  the  undertsking  is  in 
point  of  fact  his  own,  or  property  in  which  he  has 
some  interest,  the  case  is  not  within  the  provision  of 
the  statute  which  was  intended  to  apply  to  the  case 
of  an  undertaking  to  answer  for  the  debt,  default,  or 
miscarriage  of  another  where  the  person  making  the 
promise  has  himself  no  interest  in  the  property  which 
IS  the  subject  of  the  imdettaking."  I  wish  to  point 
out  that  Oockbum,  0.  J.,  there  in  terms  is  only  dealing 
with  the  property  cases  as  an  instance,  and  to  my 
mind  clearly  only  meant  to  deal  with  them  as  an 
instance  of  a  general  rule.  I  have  attempted  to  define 
that  general  rule,  and  I  think  that  every  one  of  the 
exceptions  which  is  to  be  found  in  the  cases  comes 
within  the  rule  as  I  have  defined  it.  I  think,  there- 
fore, that  the  judgment  of  Mathew,  J.,  in  this  case 
should  be  reversed  and  this  appeal  allowed. 

Stibuno,  L.J. — I  am  of  the  same  opinion.  The 
case  is  one  of  difficulty,  and  we  are  differing  from 
Mathew,  J.,  and  we  have  heard  a  most  excellent  uid 
elaborate  argument  on  the  subject.  In  these  circum- 
stances I  have  on  my  own  account  very  few  words  to 
add  as  I  agree  entirely  with  what  has  been  said  bv 
.Yaugham  Williams,  L.J.  In  the  first  place  I  thinlc 
that  the  decision  in  (hiild  v.  Conrad  does  not  apply. 
I  think  it  is  impossible  to  arrive  at  the  conclusion  at 
which  the  learned  judge  has  arrived  at  in  this  case, 
that  the  contract  is  one  to  pay  whether  the  company 
of  which  the  defendant  was  a  director  could  pay  or 
not.  Iq  the  case  OuHd  v.  Conrad  it  was  for  the 
judge  to  say  what  the  nature  of  the  contract  was, 
and  he  found  that  it  was  not  a  contract  to  pay  if  the 
foreign  firm  did  not  pay,  because  there  was  no 
expectation  at  the  time  that  the  foreign  firm  would  be 
able  to  pay,  and  the  contract  was  to  lend  funds  to 
enable  tlie  plaintifiii  to  meet  certain  acceptances.  Here 
it  seems  to  me 'that  the  transaction  which  was  in 
contemplation  was  to  give  time  to  the  company  in  the 
expectation  that  in  the  interval  the  company  would 
be  placed  in  funds  by  which  it  would  be  enabled  to 
pay  all  its  debts.  The  important  element  that 
there  was  no  expectation  that  the  company 
would  ever  be  able  to  pay  appears  to  me  to  be 
wanting.  Now,  that  being  so,  we  have  to  consider 
whether  the  case  is  one  of  a  contract  to  answer 
for    the   debt,  default,    or  nuscarriage    of    another 

gerson  within  the  meaning  of  the  4th  section  of  the 
tatute  of  Frauds.  Undoubtedly  the  decisions  run 
fine  in  these  oases  and  the  main  stress  of  the  argument 
has  been  to  extend  the  doctrine  which  was  laid  down 
in  Couturier  v.  Hastie  and  in  Sutton  v.  Orey  to  the 
presimtcase.  I  accept  the  passage  which  has  been 
cited  from  the  judgment  of  Oockbum.  O.J.,  in  FUz- 
gerald  v.  Dressier  as  stating  the  law  with  reference  to 
a  class  of  cases  or  two  classes  of  cases  of  whidi 
WiUiams  v.  Leper  and  Walker  v.  Taylor  are  the 
types.  He  said  there,  '*  If  there  be  something  more 
than  a  mere  undertaking  to  pay  the  debt  of  another, 
as  where  l^e  property,  in  consideration  of  the  giving 
up  of  which  l^e  party  enters  into  the  undertaking,  is  in 
point  of  fact  his  own,  or  is  property  in  which  he  has  some 
interest,  the  case  is  not  within  the  provision  of  the 
statute  which  was  intended  to  apply  to  the  case  of  an 
undertaking  to  answer  for  tne  debt,  default,  or  mis- 
carriage of  another,  where  the  person  making  the 
promise  has  himself  no  interest  in  the  property  which 
IS  the  subject  of  the  undertaking." 

I  do  not  forget  that  in  the  case  of  WiUiams  v. 
L^MT  the  promise  Mras  given  by  an  auctioneer  who 
had  possession   of  the  property  under  instruotioiM 
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from  the  real  owner  to  sell  it,  bat  when  the  reMoni 
assigned  by  the  learned  judges  for  the  decisions 
whioh  they  arrived  at  are  examined  it  appears  to  me 
that  the  aaotioneer  was  there  treated  as  the  agent  of 
the  owner,  and  he  had  authority  from  the  owner  to 
enter  into  a  contract,  which  he  did  upon  the  terms 
that  the  debt  in  question  should  be  paid  out  of  the 
proceeds  of  the  sale.  That  must  be  taken  to  haye 
been  the  promise  of  the  real  o  «voer,  and  therefore  is 
brought  within  the  statement  of  the  law  whioh  I 
have  just  referred  to.  Again,  in  the  case  of  Walker 
▼.  Taylor  it  seems  to  me  that  the  real  transaction  was 
a  purchase  by  the  defendant  in  the  action  of  a  right 
of  the  plaintiff  which  the  defendant  thought  would 
be  yaluable  to  him.  Having  acquired  the  right,  he 
refused  to  pay,  and  it  was  held  to  be  a  case  which 
did  not  fall  within  the  Statute  of  Frauds.  We  tben 
come  to  the  case  of  Govattvrier  v.  Hastie,  which  is  a 
case  of  a  del  credere  agent,  and  there  it  was  held 
that  a  case  of  del  credere  was  not  within  the  Statute 
of  Frauds.  Looking  at  the  judgment  of  Botven, 
L.J.,  in  the  case  of  SuUon  y.  Chrey  it  appears  quite 
dear  that  he  regarded  tbafc  caie  of  Couturier  y.  nastie 
as  going  to  the  verge  of  the  Hw,  and  he  referred  to 
the  remarks  whioh  wern  made  on  it  in  Widcham  v. 
Wickham,  2  K.  &  J.  478,  4  W.  B.  Oh.  Dig.  76, 
by  Wood,  y.G.  The  case  of  SuUon  v.  Qrey  is  one  in 
which  there  was  a  contract  between  a  firm  of  brokers 
and  a  person  who  empowered  them.  The  terms  were 
that  the  defendant  should  introduce  clients  to  them 
and  the  plaintiff  should  transact  business  on 
the  Stock  Exchange  for  clients  thus  introduced  upon 
the  terms  that  as  between  the  plaintifiiB  and  the  defend- 
ant the  defendant  should  have  half  the  commission 
earned  by  the  plaintiffs  in  respect  of  any  transaction 
hj  them  for  any  clients  introduced  by  the  defendant, 
and  he  should  pay  to  the  plaintiffs  half  of  any  loss 
which  might  be  incurred  by  them  in  respect  of  such 
transactions.  An  action  was  brought  by  the  plaintifiiB 
to  recover  from  the  defendant  half  the  loss  which 
they  had  incurred,  and  it  was  held  that  the  defendant, 
having  an  interest  in  the  transaction  equally  with  the 
plaintiffs,  the  principle  of  Couturier  v.  Haetie  applied. 
Lord  Ei^er,  in  the  Court  of  Appeal,  cites  the 
passage  already  referred  to  from  Fitzgerald  v. 
Dressier  and  comments  on  it  thus:  "The  learned 
judge  there  used  the  words  '  has  himself  no  interest 
in  the  property  which  is  the  subject  of  the 
undertaking'  because  be  was  dealing  with  the 
case  of  property,  but  if  his  words  be  read  as  I 
thhik  they  should  be, '  has  no  interest  in  the  transac- 
tion,' he  is  adopting  that  interpretation  of  Couturier 
v.  Hastiey  which  I  think  is  the  right  one."  It  is  really 
upon  this  pasaage  that  the  argument  for  the  plaintiffs 
in  the  present  case  has  been  founded.  As  it  seems  to 
me  in  tiie  judgment  of  Oockbum,  O.J.,  in  Fitzgerald 
V.  Dressier,  and  in  the  judgment  of  Lord  Esher 
interest  means  some  species  of  interest  which  the  law 
recognizes  as  the  subject  of  property.  Here  the 
d^endant  had  no  such  mterest  in  the  property  which 
was  abont  to  be  seized  by  the  sheriff.  He  was  simply 
a  director  of  the  syndicate.  He  had  taken,  no  doubt, 
a  deep  interest  in  the  popular  sense  in  its  proceedings. 
He  held  a  large  number  of  shares  in  the  syndicate ; 
I  think  he  was  the  largest  shareholder.  He  had  also 
financed  the  syndicate,  but  he  had  nothing  whatever 
in  the  shape  of  a  charge  on  this  property.  He  was  at 
the  best  a  general  creditor  of  the  company.  Now  it 
is  contoided  that  we  should  read  the  words  ''  interest 
in  the  transaction"  in  a  wide  sense,  and  as  including 
that  sort  of  business  interest  which  a  creditor  and  a 
shareholder  of  a  company  has  in  its  prospects.  It 
seems  to  methat  so  to  do  would  be  to  go  a  tong  way  i 
to  repeal  this  4th  section  of  the  Statute  of  Frauos,  and 
to  give  an  extension  to  the  doctrine  of  Couturier  v.  i 


ffcuiie  which  I  am  not  prepared  to  give.    On  theie 
grounds  I  think  that  the  appeal  ought  to  be  allowed. 

Oozsns-Habdy,  L.J. — I  agree.  It  seems  to  me 
that  this  was  certainly  not  a  contract  of  indemnity 
for  the  reasons  which  my  lord  has  given,  and  whidi  I 
will  not  repeat.  The  contract  is  one  which  falh 
primd  facie  within  section  4  of  the  Statute  of  Fraadi 
unless  it  can  be  brought  within  some  recognised 
exception  or  some  logical  exception.  ^  One  great 
peculiarity  here  is  that  neither  iSie  plaintiff  nor  the 
defendant  was  iu  possesiion  or  had  any  interest  what- 
ever in  the  goods  of  the  syndicate,  but  it  has  been 
forcibly  and  most  ably  argued  that  the  case  is  brought 
within  the  recosnized  exceptions  from  the  section 
because  it  is  said  that  though  the  defendant  had  no 
right  or  interest  in  the  goods  yet  he  had  in  a  busmeai 
sense  an  interest  in  them.  It  is  argued  tiiat  what 
you  have  to  look  at  is  what  was  the  object  of  the 
promise  which  the  defendant  entered  into,  and  if  yon 
can  come  to  the  conclusion  that  the  object  of  the 
the  defendant  in  giving  the  promise  which  he  did 
give  was  to  secure  a  benefit  for  himself  and  not  to 
secure  forbeajrance  for  the  syndicate,  then  the  oiS8 
ought  to  be  held  not  to  be  within  the  Statate  of 
frauds  at  all*  I  cannot  agree  with  that.  It  seenu 
to  me  to  be  a  confusion  between  object  and  mottve. 
I  cannot  doubt  that  the  object  of  the  promise  which 
was  made  by  the  defendant  was  to  secure  forbearance 
of  the  enforcement  of  the  debt  against  the  syndicate. 
It  that  be  so,  the  authorities  do  not  in  any  way,  as  it 
seems  to  me,  support  the  plaintiff's  contention.  They 
have  been  divided  conveniently  into  three  olasses.  The 
first  is  the  property  cases.  I  do  not  think  they  can  be 
dealt  with  more  aocurately,  and  certainly  not  mora 
shortly,  than  they  are  by  Yaughan  Williams,  J.,  in 
Fitzgerald  v.  Dressier,  7  0.  B.  N.  S..  at  p.  394.  [Hii 
lordship  read  the  judgment  from  ''  At  the  time  ik 
promise  was  made,"  to  *' imdertakiog  to  pay  tbe 
debt  of  another."]  Then  stress  has  been  placed  « 
what  are  called  the  document  cases.  Those  omm 
seem  to  me  to  stand  on  an  entirely  different  footing. 
If  I  go  to  a  banker  or  another  person  who  has  certain 
documents  which  he  holds  as  security  for  a  debt,  and 
I  ask  him  to  hand  over  the  documents  to  me  on  pay- 
ment of  the  debt,  that  is  simply  a  purchase  of  the 
security,  and  altiiough  it  may  involve  the  being 
answerable  for  the  debt  of  another,  that  is  not  the 
main  object  of  the  contract.  The  third  class  of  oaies 
are  the  cases  which  have  been  called  the  del  crtdart 
cases.  When  they  are  looked  at  they  seem  to  me  to 
only  amount  to  tnis — that  a  contract  for  the  employ- 
ment of  an  agent  or  a  contract  for  a  general  vendor 
of  almost  any  other  kind  need  not  be  in  writing 
although  it  incidentally  involves  an  anaweriog  of  a 
debt  of  another  person.  In  other  words,  if  the  oonrt 
can  find  that  there  is  a  main  contract  the  object  of 
which  is  not  to  answer  for  the  debt  of  another,  that 
contract  is  not  within  ^  section  4  even  tboogh 
incidentally  it  may  result  in  a  liability  to  answer  for 
the  debt.  For  these  reasons  I  agree  with  my  lords 
and  think  that  the  appeal  ought  to  be  allowed. 

Solidtora,    West,  King,   Adams,    <fc    Co;    Sharpet 
Parker,  &  Go, 
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Fasmkb  v.  Pitt,  (a.) 


Mortgage — Agreement  to  execute  a  legcU  mortgage — Pro- 
vieiona  of  legal  mortgage — Construction  of  agreement 
— Consolidation — Conveyancing  and  Law  of  Property 
Act,  1881  (44  cfe  45  Vict.  c.  41),  s.  17. 

An  agreement  in  a  memorandum  of  equitable  mortgage 
thai  the  mortgagor  will  eocecute  a  legal  mortgage  of  the 
property  "  with  such  powers  and  provisions  and  in  such 
form  as  **  the  mortgagee  "  may  require  for  further  securing 
the  said  principal  moneys  and  interest,*^  does  not  enable 
the  mortgagee  to  insist  upon  the  insertion  in  the  legal 
mortgage  of  a  datue  eocduding  section. 11  of  the  Con^ 
veyandng  and  Law  of  Property  Act,  1881 ;  and  conse- 
quently  the  mortgagee  cannot  consolidate  the  equitable 
mortgage  with  another  mortgage  from  the  same  mort- 
gagor, upon  the  latter  seeking  to  redeem  that  other  mort- 
gage alone. 

OriginatiDg  saminoiui. 

This  was  a  sumnioiis  by  a  mortgagor  to  redeem 
certain  property,  and  was  resisted  by  uie  mortgagee, 
who  claimed  to  oonsoHdate  it  with  other  property 
ahio  mortgaged  to  him  by  the  mortgagor. 

On  the  15th  of  May,  1899,  the  phiziti£F,  Mary  Ann 
Farmer,  mortgaged  certain  houses  in  Walsall  and  in 
Wednesbory  to  the  defendant,  F.  T.  Pitt,  to  secure 
the  sum  of  £900  with  interest. 

On  the  14th  of  July,  1899,  the  plaintiff  having 
deposited  certain  title  deeds  with  tiie  defendant, 
signed  a  memorandum  stating  that  the  deeds  were 
deposited  with  the  intent  to  create  an  equitable 
mortgage  on  all  the  property  comprised  therein  by 
way  of  collateral  security,  for  the  repayment  of  £100 
advanced  by  the  defendant  to  the  plaintiff  with 
interest  as  therein  mentioned,  and  also  of  suoh  f  urtiier 
sums  as  should  be  advanced  by  tiie  defendant  to 
the  husband  of  the  plaintiff,  with  interest  thereon. 
The  memorandum  continued  as  follows :  "  And  the 
said  Mary  Ann  Farmer  doth  hereby  acree  at  any 
time  or  tunes  duriog  the  continuance  of  uiis  security, 
upon  the  request  of  the  said  F.  T.  Pitt,  but  at  the 
cost  of  the  said  Mary  Ann  Farmer,  to  execute  to  him 
a  legal  mortgage  of  the  said  property  with  such 
powers  and  provisions  and  in  such  form  as  the  said 
F.  T.^  Pitt  may  require  for  further  securing  the  said 
principal  moneys  aud  interest." 

Neither  the  previous  mortgage  of  the  15th  of  May, 
1899,  nor  this  memorandum  contained  any  clause 
expressly  excluding  section  17  of  the  Conveyancing 
and  Law  of  Property  Act,  1881. 

The  defendant  having  brought  an  action  in  the 
King's  Bench  Division  against  the  present  plaintiff 
upon  the  covenant  in  the  mortgage  of  the  15  th  of 
May,  the  plaintiff  paid  him  the  £900  and  interest  and 
costs  due  under  that  mortgage,  but  the  defendant 
refused  to  hand  back  the  title  deeds  or  to  reconvey  the 
property,  claiming  to  consolidate  the  two  mortgages 
of  the  15th  of  May  and  the  14th  of  July,  1899. 
Thereupon  the  plaintiff  took  out  this  summons, 
asking  for  redemption  and  reconveyance  of  the  houses 
mortgaged  by  the  deed  of  the  15th  of  May,  1899,  the 
principal,  interest,  and  costs  due  under  that  mortgage 
liaviog  been  receiTcd  by  the  defendant. 

Levett,  K.C.,  and  Undtrhill,  for  the  plaintiffs.— The 
aareement  to  execute  a  legal  mortgage  with  such 
provisions  for  further  securing  the  principal  money 

(a.)  Reported  by  NxynjiB  Tsbbittt,  Esq.,  Bar- 

rister-at-Law. 


and  interest  as  the  mor(;gagee  may  require  does  not 
give  him  the  right  to  have  inserted  in  the  legal 
mortgage  a  clause  enabling  him  to  consolidate. 
That  would  be  enUrging  his  security,  which  wa«  not 
intended :  Whitley  ▼.  ChaUis,  40  W.  B.  291,  [1892]  1 
Oh.  64.  Even  if  the  defendants  were  entitled  to  tne 
clause  excluding  section  17,  he  would  not  be  entitled 
to  consolidate.  The  case  is  different  from  that  of 
Griffith  y.  Pound,  45  Oh.  D.  553,  38  W.  B.  Dig.  159 ; 
the  mortgage  sought  to  be  redeemed  here  is  the 
earlier  one,  and  not,  as  in  that  casA,  the  later  one. 

They  also  cited  Bird  r.  Wenn,  34  W.  B.  652,  33 
Oh.  D.  215. 

Bowden,  KC,  and  MarteUi,  for  the  defendant. — 
It  is  not  a  question  of  what  clauses  are  usually  in- 
serted in  mortgages.  The  defendant  may  have 
inserted  any  whidi  he  desires ;  at  any  rate  so  long  as 
ther  are  not  entirely  unreasonable.  It  cannot  be 
said  that  a  clause  negativing  the  operation  of  section 
17  is  unreasonable.  It  only  leaves  the  powers  of  the 
mortgagee  as  they  were  before  1881.  The  clause  is 
given  by  conveyancers  as  one  proper  to  be  inserted  in 
mortgages  in  certain  cases,  see  Key  &  Elphinstone 
Prec.  Oonvey.  (6th  ed.),  pp.  59  and  59  note. 
Whitley  V.  ChaUis  does  not  apply,  as  the  defendant  is 
not  seeking  to  bring  more  property  into  the  legal 
mortgage,  out  only  to  exercise  a  passive  right  of 
refusing  to  have  one  mortgage  redeemed  without  the 
other.  If  the  mortgagee  has  a  right  to  the  insertion 
of  the  clause,  then  that  must  be  considered  as  done, 
and  then  one  of  the  mortgages  expressing  a  contrary 
intention,  the  operation  of  section  17  is  by  sub- 
section 2  excluded,  and  the  mortgagee  has  his  right 
to  consolidate  as  belore  the  Aot. 

Btpne,  J. — It  is  said  that  by  virtue  of  the  clause  in 
the  memorandum  of  the  14th  of  July,  1899,  the 
mortgagee  might  have  required  the  mortgagor  to 
execute  a  legal  mottgage  of  the  property  containing 
a  provision  excluding  section  17  of  the  Oonreyancing 
and  Law  of  Property  Act,  1881,  and  that  I  must  treat 
the  case  as  if  a  mortgage  had  actually  been  executed 
to  that  effect.  It  is  said  that  the  mortgagee  is  master 
of  the  situation,  and  that  if  he  required  the  insertion  of 
such  a  clause  in  the  legal  mortgage  it  could  not  have 
been  considered  unreasonable,  and  that  the  state  of 
the  law  before  the  Act  of  1881  shows  this.  Since  1881 
the  Legislature  has  sftid  that  the  mortgagee  shiUl  have 
no  right  to  consolidate  apart  from  contract,  but  that 
the  {wrties  may  contract  that  he  shall  have  that  right. 
Now  what  is  the  truo  meaning  of  the  clause  in  the 
memorandum  we  are  considering.  It  is  much  the 
same  as  that  in  the  case  of  Whitley  ▼.  Challis,  where 
the  question  arose  as  to  what  ought  to  be  considered 
as  included  in  the  legal  mortgage  agreed  to  be 
executed.  Inhis  judgment  [1892]  1  Oh.,  at  p.  72,  Fry, 
L.J.,  says:  *' Then  it  is  attempted  to  enlarge  the 
security  by  the  words  which  provide  for  the  execution 
of  the  formal  mortgage,  and  for  the  insertion  in  that 
mortgage  of  such  powers,  coveuants,  and  provisions  as 
the  solicitor  or  counsel  for  the  mortgagee  shall  advise 
or  require.  That  clause  wa^  only  intended  to 
give  effect  to  the  previous  charge,  and  does  not 
enlarge  the  subject-matter  of  the  charge."  The 
question  in  that  case  was  not  the  same  as  here,  but 
die  same  reasoning  applies  to  both  oases.  The 
memorandum  of  the  14th  of  May,  1889,  does  not 
in  terms  mention  4uiy  of  the  property  comprised  in 
the  mortgage  of  the  15th  of  July,  1889,  and  incor- 
porate it  Tlie  result  of  the  insertion  of  a  provision 
Hxduding  section  17  in  the  second  mortsage  would 
be  to  give  to  the  mortgagee  in  the  case  of  the  mort- 
gagor seeking  to  redeem  the  first  mortgage  a  right  of 
control  over  property  not  included  in  his  security. 
It  would  be  enuu^g;ing  his  security,  and  I  do  not 
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think  he  has  any  right  to  do  that  With  referenoe  to 
what  has  been  said  as  to  the  practice  of  oonyey- 
anoers,  the  evidence  is  not  clear.  The  books  referred 
to  seem  to  me  to  tell  as  much  aij^ainst  the  practice  of 
inserting  a  provision  of  this  kind,  as  in  its  favour. 

Judgment  for  the  'plaintiff » 

SolioitorSy    Bowdiffes^    Bawle,    <fe    Co,,    for    J,   F, 
Addison,  Walsidl ;  B,  H,  Bentley,  for  8.  Wwrd,  Dudley. 


Chan.  Div.  \  lu-     v  i  o 

Parwell.  J.  ]  ^^^  ^2. 

In  re  The  Boyal  Baking  Powdeb  Oo.'s  Tbade- 

Mabk.  (a.) 

Trade-mark  —  "  Addition  "  —  Lahd  —  Disclaimer  — 
PatentSy  Designs,  and  Trade-Marks  Act,  1883  (46  & 
47  Vict.  c.  57).  «.  Q^— Patents,  Designs,  and  Trade- 
Marks  Act,  1888  (51  &  52  Vict,  c  50),  s,  10. 

On  the  registration  under  the  Patents,  Designs,  and 
Trade-Marks  Ad,  1888,  a  disclaimer  of  any  right  to  the 
exclusive  use  of  such  portion  of  a  lahd  as  constitutes 
**  added  matter  "  must  he  made* 

Appeal  from  a  decision  of  the  Comptroller-General 
of  Trade-Marks. 

The  Boyal  Baking  Powder  Co.  of  New  York  made 
application  for  the  registration  of  a  trade -mark 
conaitting  of  a  label,  one  half  of  which  contained,  on 
a  red  ground,  a  representation  of  a  tin  with  the  words 
''Boyal  Baking  Powder"  upon  it,  and  the  name  of 
the  ttrm  upon  a  scroll  at  the  four  comers,  and  the 
other  half,  on  a  yellow  ground,  the  words  *'  Boyal 
Baking  Powder''  followed  by  a  description  of  tiie 
article,  directions  for  its  nse,  and  the  name  and 
address  of  the  makers. 

The  ComptroUer-Gtoneral  of  Patents,  Designs,  and 
Trade-Marks  refuted  to  register  on  the  ground,  inter 
alia,  that  the  applicants  had  made  no  disclaimer  of 
any  right  to  the  exdusive  use  of  the  added  matter 
on  the  label  according  to  the  requirements  of  the 
Patents,  Designs,  and  Trade-Marks  Act,  1883, 
8.  64,  as  altered  by  the  amending  Act  of  1888. 

That  section,  in  so  far  as  it  is  material,  provides  as 
follows :  '\(1)  For  the  purposes  of  this  Act  a  trade- 
mark must  consist  of  or  contain  at  least  one  of  the 
following  essential  particulars  .  .  •  (c)  a 
distiaotive  device,  mark,  brand,  heading,  label,  or 
ticket  .  .  .  ;  (2)  there  may  be  added  to  any  one  or 
more  of  the  essential  particulars  mentioned  in  tlus 
section  any  letters,  words,  or  figures,  or  combination 
of  letters,  words,  or  figures,  or  of  any  of  them,  but 
the  applicant  for  registration  of  any  such  additional 
matter  must  state  in  his  application  the  essential 
particulars  of  the  trade-mark  and  must  disdaim  iu 
his  application  any  right  to  the  exclusive  use  of  the 
added  matter,  and  a  copy  of  the  statement  and  dis- 
claimer shall  be  entered  on  the  register ;  (3)  provided 
as  follows :  (i.)  a  person  need  not  under  this  section 
disclaim  his  own  name  or  the  foreign  equivalent 
thereof,  or  his  place  of  busuness,  but  no  entry  of  any 
such  name  shall  affect  the  right  of  any  owner  of  the 
same  name  to  use  that  name  or  the  foreign  equivalent 
thereof   .   .    ." 

From  this  refusal  of  the  comptroller  the  company 
appealed. 

Warmington,  K,C.,  and  8.  Dickinson,  for  the 
appellants. — ^The  registrar  cannot  enforce  disclaimer 
when  the  matter  in  dispute  is  a  label.  The  disclaimer 
only  affects  '*  added  matter."    Here  there  is  none. 

(a.)  Beported  by  Paxtl  Stbiokland,  Esq.,  Barrister- 

at-Law. 


The  whole  label  is  the  tr*ide-mark  :  Pinto  v.  Badwm, 
8  Bep.  Pat.  Cas.  181 :  In  re  ClSment  et  Cie's  Trade- 
Mark,  48  W.  B.  67.  [1900]  I  Ch.  114 :  In  re  Smokekis 
Powder  Co.*s  Trade-Mark,  40  W.  B.  607.  [1892]  1  Ch. 
690 ;  In  re  OohnanU  Trade-Mark  Applicdion,  42  W.  B. 
656,  [1894]  2  Ch.  115. 

Bir  B.  Fifday,  A.G.,  and  5.  J.  Parker,  for  the 
comptroller,  were  not  called  upon. 

Fabwell,  J.,  said :  I  am  clearly  of  opinion  th%t  the 
matter  contained  in  the  yellow  pvt  of  the  label  ii 
"  added  matter ''  such  as  is  contraiplat<^d  in  the  2Dd 
sub-section  of  section  64  of  ^e  Act.  If  authority  ii 
needed  for  tiiat  view  I  refer  to  the  case  of  ClSmeni  H 
Cie*s  Trade-Mark  and  to  the  words  of  Bomer,  L.J.'8, 
judgment.  The  amending  Act  of  1888  did  not  apply 
to  that  case,  but  in  the  present  instance  it  does,  sod 
the  words  in  this  yellow  portion  of  the  label  being, 
in  my  opinion,  *'  added  matter,"  disclaimer  of  any 
right  to  their  exdusive  use  should  have  been  mad& 
The  motion  is  dismissed,  with  costs. 

Solidtors,  Janson,  Cohh,  Pearson,  Sn  Co, ;  SdicUor 
to  tJie  Board  of  Trade. 


Chan.  Div.  | 
Buckley,  J.  j 


March  14,  24. 


In  re  SOOTT. 
SOOTT  V.  SoOTT.  (a.) 


Infant — Life  interest  contingent  upon  attaining  twenty' 
one  years — Accumulations  during  minority— Perm 
**ultimatdy  entitled** — Conveyancing  and  Law  of 
Property  Act,  1881  (44  &  46  Vict,  c  41),  s.  43,  s^ 
section  2. 

Where  property  is  held  in  trust  for  an  infamtfor  lift, 
contingently  upon  his  attaining  the  age  of  tuieniy-dsi 
years,  the  accumulations  of  the  income  during  Af 
minority  of  the  infant  hdong  to  him  upon  his  ottaiMf 
that  age  under  sub-sedion  2  of  section  43  of  the  C«- 
veyancing  and  Law  of  Property  Ad,  1881,  and  ne^ 
accumulaiions  are  not  to  he  added  to  the  corpus.  In  ik 
ahove  case  the  infant,  on  attaining  twenty-one,  is  "<^ 
person  who  ultimately  hecomes  entitled  to  the  property^ 
under  that  suh-sedion,  the  words  "  the  property  frm 
which  the  same  arise  **  meaning  the  income  from  whid 
the  accumulations  arise. 

Originating  summons. 

The  question  raised  by  this  sunmions  was  as  to  who 
was  entitled  to  certain  accumulations  of  income  of  s 
trust  fund  under  section  43  of  the  Conveyancing  and 
Law  of  Property  Act,  1881. 

By  his  will  dated  the  9th  of  July,  1888,  the  teetator, 
Da  fid  Cooper  Scott,  devised  and  bequeathed  tas 
residuary  real  and  personal  estate  to  his  trustees  apon 
trust  for  sale  and  conversion,  and  after  payment  of 
expenses,  debts,  and  any  legacies,  to  stand  poeeeieed 
of  the  residuary  trust  moneys  in  trust  after  psymeut 
of  certain  annuities  to  pay  the  income  of  one  moie^ 
to  his  wife  during  her  widowhood,  and  if  she  shoold 
marry  again  to  pay  the  income  of  a  third  to  her  for 
life ;  and  subject  thereto  he  directed  his  trnsteee  to 
hold  Uie  residuary  trust  funds  for  his  children,  who 
being  sons  should  attain  twenty-five  years,  or 
being  daughters  should  attain  the  age  of  twenty- 
one  years  or  marry,  in  equal  shares.  And 
he  declared  that  his  trustees  should  pay  hie  wife 
during  the  infancy  of  any  of  his  children  a  sum  not 
exceeding  one-half  of  the  income  of  the  share  of  sncji 
child   for  board  and  maintenance.      And  that  hii 

(a.)  Beported  by  Neville  Tebbxptt,  ESsq.,  Barrister- 

at-Law« 
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trustees  should  retain  the  share  of  each  daughter 
upon  trost  to  pay  her  the  income  thereof  for  life,  and 
after  her  decease  upon  trust  for  her  <diildieii  as 
therein  mentioned. 

He  further  declared  that  his  trustees  had  power  to 
Tikise  any  part  or  parts,  not  exceeding  one  moiety  of 
the  Tested  or  expected  share  of  any  child,  for  the 
advanoement  or  benefit  of  such  child. 

The  testator  died  in  June,  1890,  leaving  five 
children,  of  whom  the  plaintifEiB,  Anita  Mary  Scott  and 
Xleanor  0.  Scott,  were  the  two  youngest. 

These  two  daughters  attained  their  ages  of 
twenty-one  in  February,  1899,  and  October,  1901, 
respectiyely. 

Since  the  death  of  the  t  estator,  and  duriog  the 
infancy  of  the  plaintifGi,  the  trustees  had  paid  the 
widow  out  of  the  income  of  their  shares  various  sums 
for  their  board  and  maintenance,  and  also  under  an 
order  of  the  court  in  1890  further  sums  for  their 
education. 

The  accumulations  of  income  after  these  payments 
firisiog  from  the  shares  of  the  plaintifEiB  up  to  the 
days  of  their  respectiTely  attaining  tweoty-ooe  years 
were  the  res|>ective  sums  of  £666  and  £1,163. 

The  plaintiSs  took  out  this  summons  against  the 
trustees  of  the  will  for  an  order  that  they  should  be 
directed  to  pay  to  the  plaintiffs  these  respectiTe 
accumulations. 

8,  0*  Buchnaater^  for  the  plaintiffs.^The  plaintiffs 
are  entitled  to  the  accummations  of  income  made 
during  their  respective  minoriticR.  They  are  the 
persons  "  ultimately  entitled"  under  section  43,  sub- 
section 2,  because  they  have  become  entitled  to  the 
fund,  although  only  for  life.  It  has  been  decided 
that  this  is  the  case  where  the  Uf  e  interest  was  vested : 
In  re  WelU,  38  W.  B.  327,  43  Oh.  D.  281,  and  In  re 
ffumphreys,  41  W.  R.  619,  [1893]  3  Oh.  1. 

He  also  dted  In  re  BwUdey'e  Trusts,  31  W.  B.  376, 
22  Oh.  D.  683. 

Beddall,  for  the  trustees.— The  persons  **  ultimately 
entitied  "  are  the  persons  entitied  to  the  whole  fund, 
and  the  accumulations  should  therefore  be  added 
to  the  corpita  of  the  fund.  Suppoee  A.  were  a  life 
tenant  of  the  fund  and  B.  were  life  tenant  after  A., 
and  A.  died  under  age  and  B.  attained  twenty-one, 
could  it  be  said  that  B.  should  take  absolutely  the 
accumulations  made  during  A.'s  minority  P 

Our,  adv.  wU. 

March  24.— Bugelst,  J.— The  determination  of 
the  question  raised  in  this  case  involves  the  consider- 
ation of  the  true  construction  of  section  43  of  the 
Conveyancing  and  Law  of  Property  Act,  1881.  The 
gifts  in  favour  of  the  daughters  are  gifts  to  them,  as 
members  of  a  contingent  class,  of  wares  of  residue. 
The  contingency  is  that  of  attaining  the  age  of 
twenty-one  years.  Under  such  a  gift  the  income  is 
accessory  to  the  capital  and  belongs  contingentiy  to 
the  legatees  in  whose  favour  the  contingent  gift  is 
made.  The  question  is  how  the  income  which  thus 
follows  the  capital  is  applicable  in  the  case  of  a 
settied  share,  regard  being  had  to  the  statutory 
provision  contained  in  section  43.  First,  as  matter 
of  principle,  the  intention  of  the  section  was  not  to 
affect  the  construction  of  wills:  In  re  Dickson,  33 
W.  B.  611,  29  Oh.  D.  331,  at  p.  338.  The  object  of 
the  Act  was  to  shorten  and  simplify  conveyances  and 
not  to  alter  the  devolution  of  property.  Primd  faciei 
therefore,  when  the  daughter  attained  twenty-one, 
she,  as  tenant  for  life,  would  become  entitled  to 
receive  payment  of  the  income  of  the  settied  share 
accrued  up  to  that  date  in  respect  of  the  con- 
tingent gift.  For  the  respondents,  however,  who 
represent    the    possible   unborn   children    of    the 


daughters  or  other  remaindermen,  it  is  c-jntended 
that  under  sub- section  2  of  section  43  the  accumula- 
tions are  to  be  held  for  the  benefit,  not  of  the 
tenant  for  life  absolutely  in  the  events  which  have 
happened,  but  as  corpus  settled  for  all  the  persons 
entitled  in  succession  under  the  settlement  of  the 
daughters*  i^are — ^in  other  words,  that  the  word 
"  property  "  in  sab-section  2  means  the  eorptu  from 
which  the  accumul'tted  income  has  arisen.  Another 
argument,  but  too  extravagant  to  admit  of  serious 
consideration,  would  be  that  the  accumulations  are 
held,  not  for  the  persons  thus  entitied  in  suocessioa. 
but  for  the  person  '*  who  ultimately  becomes  entitied 
to  the  property  " — ^thatis  to  say,  entitied  to  the  corpus 
after  the  determination  of  the  tenancy  for  life.  In  my 
judgment  neither  of  these  contentions  can  be  sus- 
tained. The  fact  is  that  if  in  section  43  the  word 
"property"  is  read  as  equivalent  exclusively  to 
« corpus"  or  '* capital"  its  use  is  far  from  exact. 
Thus  the  section  opens  with  the  words,  "  Where  any 
property  is  held  by  trustees  in  trust  for  an  infant 
...  for  life."  If  ** property"  is  equivalent  to 
**  corpus  "  or  "  capital,"  as  contrasted  with  and  to  the 
exdusion  of  income,  this  language  is  not  apt.  If  it  is 
read  to  mean  "  corpus  or  its  income,  as  the  nature  of 
the  gift  may  require,"  the  language  becomes  appro- 
priate. Further,  that  the  word  "  property"  in  sub- 
section 2  cannot  mean  "  corpus "  in  every  instance 
may  be  shown  by  taking  a  particular  case.  Thus, 
suppose  that  £1,000  is  held  oy  trustees  for  A.,  an 
infant,  for  life,  and  after  his  death  for  B.,  and  suppose 
that  A.  survives  the  testator  for  ten  7  ears  and  then 
dies  an  infant — this  is  a  case  within  section  43,  sub- 
section 1.  The  income  in  such  case  during  the  ten 
years  unquestionably  belongs  to  A. — ^but  B.  is  entitied 
to  the  corpus.  If  "  property  "  in  sub-section  2  means 
corpus,  B.  is  the  person  entitled  to  that,  and  would  on 
such  a  conslaruction  take  the  income  which  accrued 
during  A.'s  lifetime.  Bejecting,  therefore,  a  con- 
struction which  would  read  '*  property  "  in  sub-section 
2  as  always  meaning  corpus,  I  go  on  to  consider 
whether  it  ever  means  corpus,  1  think  not.  The 
property  spoken  of  is  that  from  which  **  the  same  " — 
that  is,  the  accumulations — ^arise.  Income  arises,  no 
doubt,  from  corpus,  but  the  accumulations  arise  from 
setting  aside  and  investing  income  as  it  is  earned. 
The  words  of  sub-section  2  are  not  "the  property 
from  which  the  income  arises,"  but  "  the  property 
from  which  the  same  (i.e.,  the  accumulations)  arise." 
The  property  from  which  the  accumulations  arise  is 
the  income  which  is  year  by  year  set  apart  and  forms 
the  accumulated  fund.  The  words  of  sub-section  2 
are,  I  think,  to  be  read  thus — "entitled  to  the 
property  (viz.,  the  income)  by  the  accumulation 
of  which  the  accumulated  fund  or  accumulations 
arise."  If  the  words  be  thus  read  and  for  the 
word  "ultimately"  there  be  substituted  "in  the 
events  which  happen,"  all  difiBLculty  disappears. 
The  words  will  then  read  thus,  "and  shall  hold 
those  accumulations  for  the  benefit  of  the  person 
who  in  the  events  which  happen  becomes  en- 
titied to  the  property  (viz.,  the  income)  from  the 
accumulation  of  which  the  accumulations  arise."  I 
think  that  is  the  meaning  of  the  words.  I  do 
not  find  that  any  authority  is  inconsistent  with  this 
view.  The  decision  of  Fry,  J.,  in  In  re  BuckUy^s 
Trusts,  decided  upon  section  26  of  Lord  Oranworth's 
Act,  is  only  that  that  Act  applied  to  ffifts  absolute  or 
contingent  and  not  to  gifts  vested  but  liable  to  be 
divested.  The  decision  of  North,  J.,  in  In  re  WeBs  is 
that  a  person  entitled  to  a  vested  interest  for  life  is 
on  attaming  twenty-one  the  person  ultimately  entitied 
to  the  property  within  sub-section.  North,  J.,  I 
think,  thought  as  I  do,  that  "  property  "  means  the 
income  the  accumulations  of  which  are  being  dealt 
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with.  The  Oonrt  of  Appeal  in  In  re  Humphreys  was 
agaia  dealing  with  an  immediate  vested  life  interest. 
That  deoisbn  approred  In  re  Wells,  and,  while  I  have 
felt^  some  diffioulty  by  reason  of  the  fact  that  the 
deoision  was  rested  npon  finding  in  the  will  an  expres- 
sion of  a  contrary  intention  within  suh-ieotion  3  of 
section  43, 1  do  not  think  there  is  anything  in  it  to 
preclude  me  from  oomiog  to  the  conclusion  that 
*'  property"  in  sub-section  2  means  that  property  the 
accumulation  of  which  has  prodaoed  the  fuad.  The 
court  in  In  re  Humphreys  left  open  the  point  which  I 
have  here  to  decide.  I  therefore  hold  tdat  the  plain- 
ti£B^  who  in  the  events  which  have  happenecl  are 
entitled  to  income,  are  entitled  to  the  accumulated 


Solicitors  for  all  parties,  Stevens,  Bavotree,  &  Stevens, 


Ohan.  Div.  J  lur     i.  to 

Buckley,  J.  ]  March  12. 

In  re  Sbton   Smith. 
BUBNANB  V,  Waitb.  (a.) 

Will — Construction  —  Bequest — ''Furniture  and  oilier 
personal  effects  " — Tenanfs  fixtures — Trade  or  busi- 
ness artides — Hotel, 

A  testator  bequeathed  to  A,  **all  the  furniture  and 
other  personal  effects  belonging  to  me,  and  which  at  the 
date  of  my  death  are  at  the  E.  hotel.**  The  testator 
resided  at  and  carried  on  the  hotel,  of  which  he  wcu 
yearly  tenant. 

Held,  that  cUl  the  effects  at  t?ie  hotel  belxmging  to  the 
testator,  whether  used  in  connection  with  the  hotel  business 
or  not,  passed  under  the  bequest,  but  that  tenanfs 
fixtures  did  not  pass, 

Harold  Seton  Smith,  the  above-named  testator, 
was  the  yearly  tenant  of  the  Boebuck  Hotel,  Tile-» 
hurst,  in  Berkshire,  which  he  kept  and  mansged  as 
an  hotel,  and  where  he  resided,  n.%  was  assisted  by 
Miss  Qertrude  A,  Waite,  who  also  resided  in  the 
hoteli 

By  his  will  dated  the  10th  of  May,  1901,  the  testator 
appointed  the  plaintiff  and  another  person  his 
trustees  and  executors,  and  he  bequeathed  *'  aU  the 
furniture  and  other  personal  effects  belonging  to  me, 
and  which  at  the  date  of  my  deatii  are  at  the  Boe- 
budk  Hotel  aforesaid,  to  Gtertrude  A.  Waite,  who  is 
now  residing  at  the  said  hotel." 

He  bequeathed  the  residue  of  his  personal  estate 
and  his  interest  in  certain  real  estate  to  his  trustees 
upon  trust  for  sale  and  conversion,  and  upon  other 
trusts  therein  mentioned.  The  testator  died  on  tiie 
11th  of  May,  1901. 

The  furniture  and  personsl  effects  belonging  to  the 
testator  in  the  hotel  at  his  death  consisted  of  (a) 
trade  or  tenant's  fixtures  and  trade  implements,  {b) 
furniture  and  such  personal  effects  as  belonged  to  him 
independently  of  the  business  of  the  hotel,  (c)  linen, 
plate,  glass,  china,  and  other  effects  used  in  connection 
with  the  hotel  business. 

The  present  summons  was  taken  out  by  the  execu- 
tors against  Miss  Waite  to  have  determined  what 
effects  of  the  testator  passed  under  the  above  bequest 
to  Miss  Waite. 

George  Lawrence,  iat  the  execu<:ors. 

W.  M.  Oann,  for  Miss  Waite. — I  claim  all  the 
effects,  indudizig  fixtures,  whether  connected  with 
the  business  or  not :  Cole  ▼.  Fitzgerald,  1  Sim.  &  St. 
189,  3  Buss.  801 ;  Swin/en  v.  Swinfen,  9  W.  B.  176, 
29  Beav.  207. 


(a.)  Beported  by  Kevillb  Tbbbutt,  Esq.,  Barrister- 

at-Law. 


Christopher  Jamu,  tor  the  residoary  legatee.— 
Fixtures  do  not  pass  under  a  bequest  of  hoasehold 
furniture :  Finney  v.  Orice,  27  W.  B.  147, 10  Ca.  D.  13. 
I  also  daim  all  the  furniture  and  effects  conneotsd 
with  the  business  of  the  hotel  **  Furniture  "  most  be 
read  ejusdem  generis  with  "  other  ^ersoaal  effdoti " 
in  the  bequest,  and  only  the  furniture  and  effects 
used  persoaally  by  the  testator  are  indaded: 
NoHh^  V.  Paxton,  60  L.  T.  Bep.  30,  37  W  B  Dig. 
202 ;  Pratt  v.  Jackson,  2  P.  Wms.  302,  reversed  oa 
appeal,  1  Bro.  Pari.  Gas.  222  ;  Le  Warrant  ▼.  Spenosr, 
1  Yes.  sen.  97 ;  Manning  v.  Pu/rceU,  3  W.  B.  278,  7 
De  G.  M.  &  G.  55. 

BuoKLBY,    J.— It    is    contended    that   under  the 
bequest  of  "all  the   furniture    and  other  personsl 
effects  belonging  to  me,  and  which  at  the  date  of  mj 
death  are  at  the  Boebuck  Hotel"  Miss  Waite  is  en- 
titled to  the  tenant's  fixtures  in  the  hotel.    I  do  not 
think  so.    They,  no  doubt,  belonged  to  the  testator  in 
a  sense,  but  I  do  not  think  that  he  intended  to  give 
Miss  Waite  the  right  to  take  down  the  roller  bhndf 
and  things  of  that  description :  see  Finney  v.  (Trtce. 
Passing  to  the  next  question.    There  was  at  the  desth 
of  the  testator  a  considerable  quantity  of  furniture  in 
the  hotel,  some  of  which  was  used  by  the  testator 
himself,  some  by  Miss  Waite,  and  some  of  which  wsi 
used  for  the  general  purposes  of  the  hotel  by  the 
visitors.    There  was  alM>  the  ordinary  apparatus  of  sn 
hotel,  such  as  china,  plate,  and  the  like.    It  is  ssidon 
behalf  of  the  residoary  legatee  that  only  such  part  (rf 
this    f  orniture  and  of  these  articles  passed  to  Mia 
Waite  as  belonged   to   the   teitator  and  was  per- 
sondly  uied  by  him  ;  and  that  such  articles  as  wen 
required  for   the  trade  or  business  of  the  hotel  did 
not  pass  to  her.      I  think  that  view  is  wrong.    I 
think   all   those   artides,    whether    used    for  the 
hotd  or   not,  passed  to   her.     The  oases  cited  to 
the    contrary   appear    to    me   distinguishable.     Is 
PraU  V.   Jcukson    there  were   two  households,  u^ 
the  question  was  which  household  was  referred  to.   ^ 
Le  Farrant  v.  Spencer  household  furniture  was  hflli 
not  to  include  trade  goods.    In  Manning  v.  Purcell  Ik 
testator  had  a  private  house  and  a  tavern,  and  tbe 
decision  turned  on  the  word  "my ''  household  fumitore, 
&o.    I  think  therefore  that  all  the  furniture,  lineot 
plate,  glass,  cbina,  and  other  effects  belonging  to  th« 
testator  which  at  his  death  were  at  the  hotd  P'^*'^ 
to  Miss  Waite,  whether  they  were  used  for  his  trade 
or  business  of  the  hotd  or  not,  but  not  induding 
tenant's  fixtures. 

SeUdtors,  Morris  A  Bristow;    Gribhle  A  Co.,  i» 
C,  E  Hewett,  Beading. 


Chan.  Div.    •    )  ^^^  jg, 

Swinfen  Eady,  J.  j 

In  re  DEVSLOFMXirr  Go.  of  Oxntral  jUO)  Wxst 

Apbioa.  (a.) 

Company — Deferred  shares — Scherne — Pditionfof  redtur 
tion  of  capital — No  actual  reduction — Illegality' 

A  company  entered  into  an  agreement  with  the  ^^^^^ 
cfits  deferred  sliares  of  £i  each  {to  which  special  rignU 
were  attached)  that  in  consideration  of  the  canoeUaiiot^  jv 
the  deferred  shares  the  holders  thereof  shovXd  recetve 
ordinary  shares  in  eocchange  for  each  deferred  shar^ 
The  company  now  petitioned  the  court  for  an  ord^  ^*' 
firming  the  reduction  of  capital,  , 

Held,  that,  having  regard  to  aU  the  drcumslances  of(M 
case,  the  capital  of  the  company  was  not  being  reduceat 

(a.)  Beported  by  J.  H.  Daydes,  Esq.,  Barnstar- 
V  at-Law. 
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hut  increcued;   that  the  scheme  toaa  illegal  and  ultra 
viret,  and  the  reduction  could  not  he  confirmed. 

The  Deyelopment  Oo.  of  Central  and  West  Africa 
was  incorporated  on  the  7th  of  February,  1901,  under 
the  Companies  Acts,  1862  to  1900,  with  a  capital  of 
£100,000,  divided  into  99,300  ordinary  shares  and  700 
deferred  shares  of  £1  each. 

All  the  deferred  shares  and  abont  1 8,000  ordinary 
shares  were  issued,  and  were  fully  paid  up. 

Special  rights  and  privileges  were  granted  to  the 
holders  of  deferred  shares  by  clause  5  of  the  memor- 
andum of  association.  The  memorandum  gave  the 
company  power  to  increase  or  reduce  its  capital  and 
to  issue  any  of  the  original  shares  or  new  shiu^s  with 
special  rights  attached  thereto,  provided  there  was  no 
infringement  of  the  rights  attached  to  the  deferred 
shares. 

At  extraordinary  general  meetings  held  on  the 
26th  of  November  and  the  12th  of  December,  1901, 
a  special  resolution  was  passed,  and  it  was  resolved 
that  the  capital  be  reduced  to  99,300  ordinary  shares 
of  £1  each ;  and  that  this  be  effected  by  cancelling 
the  whole  of  the  700  deferred  shares  unon  the  terms  of 
a  conditional  agreement  dated  the  23ra  of  November, 
1901.  This  agreement  was  made  between  the  com- 
pany of  the  one  part,  and  the  deferred  shareholders 
of  the  other  part,  and  it  was  agreed  that  the  deferred 
shareholders  should  consent  to  the  cancellation  of  the 
whole  of  the  700  deferred  shares,  and  should  do  all 
acts  and  things  necessary  or  expedient  for  that  pur- 
pose, and  that  the  company  shomd  take  the  necessary 
steps  lor  reducing  its  capital  in  the  manner  mentioned 
in  ue  special  resolution,  and  should  apply  for  aa  order 
oonfirming  the  reduction,  and  that,,  if  and  so  soon  as 
the  redaction  should  have  been  so  confirmed,  the 
oompaay  should  take  the  necessary  steps  to  increase 
its  capital  to  £250,000,  divided  into  250,000  ordinary 
shares  of  £1  each*  and  should  allot  and  issue  to  the 
defezred  shareholders  as  fully  paid  70,000  of  those 
shares  in  exchange  for  the  700  deferred  shares  to  be 
cancelled  as  aforesaid,  and  should,  within  one  month 
after  the  allotment,  satisfy  the  requirements  of  section 
7  of  the  Companies  Act,  1900  (63  &  64  Vict.  c.  48). 
The  agreement  was  conditional  on  the  company  obtain- 
ing an  order  confirming  the  proposed  reduction. 

The  company  now  by  petition  asked  the  court  to 
oanfirm  the  proposed  reduction. 

Evidence  was  produced  to  show  that  the  company 
had  not  borrowed  any  money  and  that  its  debts  did  not 
exceed  £300,  made  up  of  sums  due  for  costs,  salaries, 
and  office  rent. 

The  petition  stated  that  it  was  important  in  the 
interests  of  the  company  that  the  agreement  should  be 
oarzied  into  effect. 

Sve^  K*C*t  and  Wuurtzhurgf  for  the  company. — So 
long  as  the  court  sees  that  the  interests  of  shareholders 
and  others  are  safeguarded,  it  has  power  to  sanction 
any  scheme  of  redaction  of  capital:  British  and 
American  Trustee  and  Finance  Corporation  v.  Couper, 
42  W.  B.  652,  [1894]  A.  C.  399. 

W.  Chrdon  Fdlowes,  for  shareholders. 

SwiNFEN  Bady.  J.,  after  stating  the  facts,  pro- 
oeeded  :  In  British  and  American  Trustee  and  Finance 
Corporation  v.  Couper  Lord  Macnaghten  said  that  the 
court  must  look  at  the  arrangement  as  a  whole,  and 
have  regard  to  all  the  drcumstatices  of  the  case  and 
the  consequences  which  the  reduction  involved.  I 
therefore  consider  it  my  duty  in  the  present  case  to 
look  at  the  entire  scheme  as  a  whole,  and  see  whether 
or  not  I  ought  to  sanction  it.  It  is  really  a  scheme 
for  an  increase  of  capital.  The  extent  of  the  increase 
would  be  £69,300  nominal  capital,  for  which  the 
company  in   its  corporate   capacity  would   receive 


no  consideration.  The  asset  i  would  not  be  in- 
creased, but  would  remain  the  same,  and  the  only 
result  would  be  that  the  700  deferred  shares  would  be 
cancelled,  and  the  rights  of  the  shareholders  inter  h 
would  be  altered.  In  my  judgment  the  scheme 
involves  the  issue  of  69,300  shares,  not  only  at  a  dis- 
count, but  without  any  consideration  at  all  moving 
from  the  shareholders  to  the  company  in  its  corporate 
capacity.  It  is  not  sufficient  for  the  bargain  to  be 
beneficial  or  adequate  as  between  the  shareholders. 
They  are  the  best  judges  of  that,  and  they  all  support 
the  arrangement  which  is  made  in  good  faith  and 
may  be  to  their  advantage.  The  real  question  which 
I  have  to  considcnr  in  the  present  case  is  whether  the 
•cheme  is  legal.  In  my  judgment  it  is  not.  It 
involves  the  issue  of  nearly  £70,000  nominal  capital 
in  exchange  for  a  surrender  of  £700  nominal  capital 
without  any  consideration  to  the  company.  In  my 
judgment  such  a  scheme  as  this  is  whoUy  ultra  vires. 
It  is  in  no  way  authorized  by  British  and  American 
Trustee  and  Finance  Corporation  v.  Couper,  the  obser- 
vations in  whidi  apply  to  the  case  of  a  genuine  reduc- 
tion and  not  to  a  case  where  there  is  no  real  reduc- 
tion, but  an  increase  of  oapitaL  I  therefore  dismiss 
the  petition. 

Solicitor,  Albert  J,  Schweder. 


E.  B.  Div.  i 

(Lord  Alverstone,  L.C.J.,  and  >  March  5. 

Darling  and  Channell,  JJ.)     ; 

MooBE  V.  Kbyte,  (a.) 

Vaccination — Neglect  to  cause  chUd  to  he  vaccinated — 
Ouardians  direct  their  officer  not  to  prosecute-  Pro- 
ceedings nevertheless  instituted  hy  him— Visit  of  public 
vaccinator  at  parenVs  house  not  a  condition  precedent 
—-Conviction— Vaccination  Act.  1867  (30  <fe  31  Vict. 
c.  84),  ss  16,  29,  31— Vaccination  Act,  1871  (34  dh  35 
Vict.  c.  98),  a.  6— Vaccination  Act,  1874  (37  &  38 
Vict.  c.  75).  «.  I— Vaccination  Act,  1898  (61  &  62 
Vict,  c.  49),  s.  1. 

A  vaccination  officer  is  the  proper  person  to  institute 
a  prosecution  under  the  Vaccination  Ads, 

There/ore,  where  a  vaccination  officer  had  pronecuted 
the  appellant  under  section  29  of  the  Vaccination  Ad, 
1867,  without  the  consent  and  contrary  to  the  orders  he 
had  received  from  the. guardians. 

Held,  dismissing  the  appeal,  that  the  prosecution  had 
heen  rightly  instituted. 

Held,  also,  that  it  is  not  a  condition  precedent  to  such 
a  prosecution  for  the  prosecutor  to  duly  prove  that  the 
public  vaccinator  had  visited  the  home  of  the  child,  after 
notice,  as  prescribed  hy  section  1,  suh-sedion  3,  of  the 
Vaccination  Ad,  1898,  and  had  offered  to  vaccinate  the 
child. 

Case  stated  by  justices  for  the  county  borough  of 
Leicester. 

The  appeal  was  initituted  on  behalf  of  Boburt 
Moore,  »  dub  steward,  against  an  order  of  the 
justices  of  Leicester,  who  had  in  October  last  con- 
victed and  fia«d  the  appellant  Is.  and  costs  for 
neglecting  to  have  his  child  vaccinated  within  six 
months  after  birth,  as  prescribed  by  the  Yaoctnation 
Act,  1867,  s.  29,  amended  by  the  Yacoination  Act, 
1898. 

The  following  facts  were  stated  in  the  case : 

In  December,  1899,  the  respondent  H.  E.  Keyte 
was  duly  appointed  vaccination  officer  to  the  Leicester 
Board  of  Guardians.    The  respondent  had,  on  the 

(a.)  Beported  by  Ebskinb  Bbid,  Esq.,  Barrister- 
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8th  of  October,  1901 » laid  an  information  against  the 
appellant  under  eeotioa  29  of  the  Yaodnation  Act, 
1867,  for  unlawfully  neglecting  to  cause  his  child 
Hilda  Yictoria,  bom  on  the  ISth  of  January,  1901,  to 
be  vaooinated  within  six  months  after  her  birth, 
contrary  to  the  Vaccination  Acts,  1867  to  1878. 

The  information  was  heard  on  the  23rd  of 
October,  1901,  by  the  justices,  who  couTicted  the 
appellant. 

The  respondent  had,  in  October,  included  the 
appellant  in  a  list  of  ten  defaulters  under  the  Y accina> 
tkoi  Acts,  and  in  regard  to  those  named  in  that  list 
and  in  another,  containing  ttvelve  names,  which 
respondent  had  handed  to  the  guardians  in  June,  they 
passed  resolutions  in  June  and  October  as  follows: 
*'  That  the  vacctnation  officer  be  instructed  to  take  no 
further  steps  instituting  proceedings  against  those 
persons  whose  names  are  included  in  the  list  submitted 
to  the  guardians  to-day  uatil  he  receives  the  instruc- 
tions of  the  guardians  to  do  so."  These  resolutions 
were  sent  to  the  respondent,  but  he  took  proceedings 
against  the  appellant  notwithstanding  them,  and  this, 
it  was  said,  he  had  no  power  to  do. 

At  the  hearing  the  clerk  to  the  ffuardiaos  read  to 
the  justices  from  lus   minute   book  the   following 
resolution  passed  by  the  guardians  on  the  30th  of 
April,  1901:  '*That  this   board  strongly  condemns 
the  action  of  the  vaccination  officer  in  prosecuting 
defaulters  under  the  Vaccination  Acts,  and  incorring 
law  expenses  wi'hout  consulting  the  guardians,  and 
instructs  him  in  future  to  report  defaulters  to  the 
board,  so  as  to  afford  them  an  opporttmity  to  offer  a 
reasonable  excuse,  as  provided  by  section  29  of  the 
Vaccination  Act  of  1867.    Tbe  guardians  also  point 
out  to  the  vaccinating  officer  that  he  was  appointed 
(inter  cUia)  subject   to  section  5  of   the  Vaccination 
Act,  1871,  to  enforce  the  provisions  of  the  Vaccination 
Acts,  1867  to  1898,  and  to  prosecute  sudii  persons  as 
are  charged  as  defaulters  under  the  said  Acts,  and 
the  guardians  will  specially  authorize  him,  in  writing 
under  their  common  seal,  to  prosecute  such  defaulters 
as  they  desired  to  be  prosecuted." 

This  resolution  was  also  forwarded  to  the  respondent, 
who  accordingly  remitted  the  list  above  referred  to  of 
twelve  persons  on  the  4th  of  June,  1901,  and  another 
list  of  ten  (including  the  appellant)  on  the  Ist  of 
October,  1901.  The  g^uardians  resolved  on  tiie  4th  of 
June  and  on  the  4th  of  October,  1901,  that  the 
vaccination  officer  be  and  hereby  is  instructed  to  take 
no  further  steps  instituting  proceedings  against  those 
persons  whose  names  are  included  in  the  lists,  until 
he  receives  the  instructions  of  the  guardians  to 
do  so. 

Notwithstanding -these  resolutions  the  respondent 
took  proceedings  as  vaccination  officer,  and  contended 
that  his  appointment  gave  him  implied  power  to 
enforce  the  Vaccination  Acts  and  ti^e  proceedings 
for  that  purpose  without  the  authority  of  the 
guardians. 

For  the  appellant  it  was  contended  that  the 
prosecution  must  prove  as  a  condition  precedent  to 
the  prosecution  under  section  29  of  the  Vaccination 
Act,  1867,  (a)  that  the  vaccination  officer  had  the 
authority  of  the  guardians,  if  he  prosecuted  as 
vaccination  officer ;  and  {b)  that  the  public  vaccinator 
had  visited  the  appellant's  house  for  the  purpose  of 
vaccinating  the  appellant^s  child  in  accordance  with 
section  1  (3)  of  the  Vaccination  Act,  1898,  and  that 
he  had  previously  served  notice  of  his  intention  to 
do  so. 

For  the  respondent  it  was  contended  that  the 
vaccination  officer  as  such  was  not  bound  to  have  the 
guardians*  authority;  that  the  resolutions  of  the 
guardians  were  ultra  vires;  that  the  officer  had  full 
powers  to  take  Drooeedings  independentiy   of   the 


guardians,  and  that  proof  of  notice  and  of  the  vA 
was  not  a  condition  precedent  to  the  prosecution. 

The  questions  for  the  court  were  (1)  vhether  tb 
vaccination  officer  by  virtue  of  his  appointment  ai 
such,  without  direction  general  or  special,  from  tiu 
fl^uaidians   at  any   time,  and  notwiihstandiiiK  ths 
guardisns'    directions   not   to  prosecute  iq  ctitu 
specified  cases,  can  institute  proceedings  imder  & 
Vaccination  Acts,  1867  to  1898,  as  vacdoatioD  offiar 
of  the  guardians ;   and  (2)  whether  it  is  a  condila 
precedent  to  a  prosecution  by  a  vacdaation  oia 
under  section  29  of  tii«  Vaccination  Act,  1867,  tk 
due  proof  must  be  given  of  the  pablic  vsodoate 
baviug  previously  given  a  notice  of  a  visit  andhsving 
visited  the  house  as  thereiu  prescribed. 

Bawlinson,  K.C,    and   SckulUse    Young,  Un  tb 
appellant.— We  submit  that   th)s  conviction  caoaot 
stand,  because  under  the  drcumstanoes  stated  in  tbe 
case  tiie  vaccination  officer  had  no  tiUAtu  to  pmseote 
merely  by  virtue  of  his  appointment  to  that  offioiliy 
the  guardians.      Moreover,  no  evidence  was  g^l 
of    a  visit   after   notice   of   the    public  vaoonsis^ 
at  the  childs  home  as  prescribed  by  statute  hafing  ■ 
this  case  taken  place,  which  is  a  precedent  oondilia. 
to  the  right  of  the  guardians  to  prosecute.   TfaiiiJ 
clearly  to  be  inferrod  from  several  eeotioos  ollh 
various  Acts,  and  section  29  of  the  Act  of  1867  pcovida 
that  every   parent   or   person  havine^  charge  ol  i] 
child   who  neglects  to  cause    it  *  to  oe  vaodnsti 
unless  he  renders  a  reasonable  excuse,  shall  be 
of  an  offence  and  liable  to  be  proceeded  sj 
That  reasonable  excuse,  we  submit,  was  to  be 
to  the  guardians,  who  are  the  persons  to  make  isqa 
as  to  that  directed  by  another  section.     [DABLnro,J^| 
—We  know  that  the  guardians  of  Leicester  nfasil 
to  appoint  a  public  vaccinator,  and  when  the  eoBil| 
ordered  them  to  do  so  they  affieoted  to  appcnnt  sr^ 
one  who  would  not  enforce  the  law.    Then  thsy 
told  they  must  appoint  a  proper  person  or  go.*^}** 
and  having  done  so  they  now  attempt  to  ^J^J** 
hand.]     We  are  not  here  to  defend  the  P«"* 
action  of  the  guardians,  but  we  contend  iWw 
Legislature  has  given  them  this  discretion,  vuw^ 
the  orders  of  the  Local  €k)vemmesAt  Board 
under  the  provisions  of  the  various  Acts.    A  vs 
tion  officer  is  a  servant  of  the  guardians,  sod  tt 
consent,    express    or   implied,  to    his  institatrng 
prosecution,  must  be  first  obtained :  Rohinaon  t.  wr 
13  Times  Law  Bep.  19 ;  Bramble  v.  Lcwe^  45  W. 
366,  [1897]  1  a  B.  283. 

J.  J,  ParftU,  for  the  respondent,  was  not  heard. 

Sir  E.  B,  Firday,  A.G.,  and  H.  SttUon,  said 
were  present  on  behalf   of  the  Local  GovenuD< 
Board,  who  considered  the  question  raised  of 
general  public  importance  that  they  considered 
necessary  to  appear  before   the  court.    It  was 
enormous  importance  to  have  it  decided  once  for 
whether  the  vaccination  officer,  as  such,  was  entit 
to    take   proceedings    without   the    order   of  ■ 
guardians  by    whom  he  was  appointed  and  ptt^ 
and    the    resolutions    showed    that    there   wM  »fl 
consideration  of  individual  cases  by  the  jrnaroM"* 
before  they  stayed  their  officer's  hand.    The  rMO- 
lutiuDS  were  passed  on  the  same  day  as  the  W 
of  names  were  received.    The  question  was  ^^**^ 
the  guardians  were  to  be  allowed  to  nullify  ^^^^J^J*^ 
of  fcbe  Acts  by  passing  resolutions  that  prevented  xm 
officer  carrying  out  his  duties.    There  were  numer- 
ous provisions  of  the  Acts  and  the  orders  of  the  L  «l 
Government  Board  which  clearly  showed  th»t  ttj 
vaodnation  officer  had  power  to  proceed  without  ttj 
authority  of  the  board  of  guardians :  sfs  Articw  ^ 
of  the  Vaccination  Order,  1898,  and  also  KmgM  r* 
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HaUiwell,  22  W.  B.  689,  L.  B.  9  Q.  B.  912.  There  was 
no  sabstanoe  in  the  veoond  objeotion  raised  against  the 
Talidi^  of  the  oonviotion,  for  it  oould  not  be  serionsly 
argued  that  proof  of  visit,  &c.,  was  a  condition  pre- 
cedent to  a  prosecation  being  taken  against  a  negleot- 
ial  parent. 

Lord  AxYBBSTONB,  L.C.J.,  in   giving  judgment, 
oaid:  The  issues  raised  iu  this  case   are  of  public 
Importance,  and  it  is  for  that  reason  that  the  court  has 
lieard  the  Attorney- (General,  and  would  have  heard 
ISx^  Parfitt  for  the  respondent  had  we  had  any  doubt 
as  to  what  our  decision  should  be.    The  first  point 
argued  was  that  the  prosecutor  must  prove  the  notice 
of  the  visit  and   the   visit  of  the  pubHo  vaccinator 
before    the   prosecution   could   be    launched.    Hie 
answer  to  that  depended  on  the  true  construction  of 
three  sections.    Section  16  of  the  Act  of   1867   as 
amended  by  the  Act  of  1898  is  as  follows:  ''The 
parent  of  every  child  born  in  England  shall    .    .     . 
cause  it  to  be  vaccinated  by  some  medical  practitioner.*' 
By  section  1  of  the  Act  of  1898  provision  was  made, 
not  that  the  child  must  be  taken  to  the  public  vac- 
cinator, but  there  was  the  most  salutary  provision 
that  the  medical  man  must  visit  the  house  of  the 
child.    It  being  the  duty  of  the  parent  to  cause  the 
child  to  be  vaccinated  and  of  the  vaccinator  to  go  to 
the  house,  section  29  of  the  Act  of  1867,  under  whidh 
this  prosecution  was  brought,  provides,  as  amended  by 
the  Act  of  1898,  as  follows :  "  Every  parent  or  person 
haviug  the  custody  of  a  child  neglec^g  to  cause  the 
child  to  be  vaccinated,  and  who  shall  not  render  a 
reasonable  excuse  for  his  neglect,  shall  be  guilty  of  an 
offence  and  liable  to  be  proceeded  against  summarily.''. 
And,  again,  by  section  31  of  the  earlier  Act,  "  the 
justices  may  make  an  order  for  the  vaccination  of 
any  child  under  fourteen."    Beading  these  sections 
together,  it  seems  absolutely  plain  that  when  the 
magistrates   had   a   case  before  them  they  should 
consider  the  question  whether  there  was  a  reasonable 
excuse,  taking  into  consideration  in  deciding  that 
question,  whether  there  has  been  a  visit  or  not.    But 
awnming  no  such  point  was  raised,  it  involved  useless 
expense  formally  to  prove  in  every  prosecution  all 
those  conditions  without  which,  of  course,  the  magis- 
trates could  not  reasonably  imagine  that  any  prosecu- 
tion would  be  instituted.    For  this  court,  therefore, 
to  hold  that  the  prosecutor  must  prove  them,  though 
no  question  was  going;  to  be  raised  except  in  con- 
nection with  a  reasonable  excuse,  appears  to  me  to  be 
an  argument  in  which  there  is  no  substance. 

The  important  question,  however,  is  whether  the 
vaccination  officer,  by  virtue  of  his  appointment,  with- 
out directions  general  or  special  from  the  guardians 
at  any  time,  and  notwithstanding  the  guardians' 
directions  not  to  prosecute  in  particular  cases,  could 
himself  properly  institute  proceedings.  That,  no 
doubt,  is  a  question  of  greater  pubhc  importance, 
but  happily  it  does  not  present  to  my  mind  any 
greater  difficulty  than  the  first  point  we  had  to  con- 
aider.  Speaking  for  myself,  I  answer  it  at  some 
length  because  we  have  been  requested  to  do  so, 
although  it  appears  perfectly  plain  from  the  sections 
referred  to  in  argument  that  when  the  magistrates 
have  a  case  before  them  it  is  for  them  to  say 
whether  the  excuse  is  reasonable  or  not.  It  is  not  for 
the  board  of  guardians  to  decide;  and  to  hold  that  tiiere 
is  to  be  an  investigation  by  them,  would  involve  every- 
body in  absolutely  useless  and  unnecessary  expense 
and  trouble.  There  is  no  ground  for  saying  that  the 
assent  of  the  board  of  guardians  must  be  a  condition 
precedent  to  the  prosecution,  and  in  my  judgment, 
having  resard  to  the  provisions  of  the  Act  and  the 
duty  which  the  vaccination  officer  has  to  perform,  the 
du^  of  taking  proceedings  to  enforce  the  law  rests 


with  the  vaccination  officer.    As  Ohannell,  J.,  during 
the  argument  pointed  out,  there  are  cases — ^in  lunacy, 
for  instance — where  the  fiat  of  the  Attomey-GFeneral 
has  to  be  obtained  and  has  to  be  proved,  but  this 
forms  no  ground  for  saying  that  the  consent  of  the 
guardians  must  be  taken  to  be  a  condition  precedent 
to  a  prosecution  under  the  Vaccination  Acts.    But  the 
question  went  further.    [EEis  lordship  read  question 
(1).]    We  lure  not  asked  by  it  to  decide  any  question 
between  the  guardians  and  the  officer,  as,  for  example, 
how  they  should  deal  with  him,  or  as  to  any  question 
of  expenses  he  had  incurred,  or  any  other  such  matter 
that  might  arise  between  them.     It  is  a  question 
dealing  simply  with  the  public  duties  of  the  vaccina- 
tion officer,  and  therefore,  before  we  can  decide  it,  we 
must  go  back  and  see  the  scheme  of  the  Legislature. 
As  we  have  seen,  section  29  of  the  Act  of  1867  is  the 
section  which  creates  the  offence.    By  section  31  the 
justices  may  make  an  order  for  the  vaccination  of  any 
child,  and  the  section  gives  an  alternative  method  of 
getting  the  child  vaccinated,  which  was  originally 
imposed  on  the  registrar,  or  an  officer  appointed  by  the 
guardians,  and  later  upon  the  vaccination  officer  under 
the  Local  €k)vemment  Board   (Yacdnation)  Boles, 
1874.    Having  regard  to  the  provisions  of  the  Act,  I 
should  have  come  to  this  conclusion  quite  indepen- 
dently of  the  order  of  ihe  Local  Government  Board 
under  the  Act  of  1898,  but  the  order  makes  the  matter 
more  abundantly  dear.    This  is  not  the  first  time  this 
kind  of  order  has  been  made.   From  1871  these  orders 
have  been  made  under  the  statutes,  and  have  all  the 
force  of  a  statute.    There  were  provisions  in  the  old 
order  of   1874,   artides   16  and   17  of   which  were 
discussed  in  Bramble  v.  Lowe,  45  W.  B.  366,  [1897]  1 
Q.  B.  283,  where  Wright,  J.,  expressed  the  opinion 
that  for  the  pnrpoies  of  section  31,  notwithstanding 
the  provisions  of  the  then  existing  order  as  to  the 
power  of  the  guardians,  the  vaccmation  officer  had 
the   duty   to  proceed.      That  is  a   decision  on  an 
analagous  matter  to  the  appeal  now  before  us.    In 
that  caie  there  was  a  positive  order  under  the  Act  of 
1898  that  the  instructions  of  the  Local  €k)vemm6nt 
Board  were  to  be  obeyed  by  the  vaccination  officer. 
It  was  ordered  that  the  vaccination  officer  should  give 
a  certein  notice,  and  that  if  that  notice  was  not 
complied  with,  it  ttien  became  his  duty  to  take  pro- 
ceedings for  the  enforcement  of  the  law.    The  officer 
was  bound  to  obey  the  order  of  the  Local  GK)vemment 
Board,  and  any  order  of  the  guardians  interfering 
with  that  he  would  not  be  bound  to  obey.    It  cannot 
be  said  that  the  proceedings  could  not  be  entertained 
by  the  magistrates  because  the  guardians  had  not 
given  authority  for  them.    This  court  cannot  assume 
that  there  had  been  a  bond  fide  investigation  by  the 
gutfdimns.      In  my  opinion  it  is  the  dnty  of  the 
vaccination  officer  under  these  stetutes  and  orders  to 
see    that    the   provisions    for    enforcing    them    are 
observed.    For  these  reasons  the  app^  fails. 

• 
Darling,  J. — I  agree.  In  my  opinion  question  (1) 
in  effect,  if  one  looks  at  the  case  on  which  it  is 
founded,  comes  to  tiiis— Whether  the  guardians,  who 
have  been  compelled  by  mandamus  to  appoint  an 
officer  to  enforce  the  vacdnation  laws,  can 
satisfy  the  law  by  appointing  an  officer  and  then 
order  him  by  resolution  never  to  prosecute 
unless  he  has  their  sealed  order  to  do  so,  and 
then  never  issue  any  sealed  order  and  probably 
never  intend  to  order  one,  so  that  to  allow  these 
guardians  to  act  as  they  wish  to  do  would  be  to 
reduce  the  vacdnation  law  to  an  absolute  nuUity. 
They  said  that  they  would  authorize  him  to  prosecute, 
not  such  as  had  broken  the  law,  but  **  such  as  they 
desired  to  be  prosecuted."  Thdr  action  reminos 
me  of  a  odebrated  redpe  for  preparing  a  cucnmber 
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You  were  to  ohoose  it  very  oaiefoUy,  as  no  doubt 
they  ohose  their  officer,  peel  it,  out  it  up  into  delioate 
BlioeB,  add  to  itexpensiye  things  like  vuiegar,  pe^er 
and  oil,  and  then  throw  the  whole  mixture  out  of  the 
window.  In  simple  langnage,  that  is  what  the  claim 
of  the  guardians  came  to.  I  cannot  belieye  that 
Parliament  devoted  a  world  of  trouble  to  bringing 
the  vaccination  laws  to  such  a  pass.  ^ 

Ohannxll,  J.— I  ajBpree.      I  do  not  think  it   is 
necessary  to  add  anything  to  my  lords'  judgments. 

Appeal  dismtMed  with  cosU, 

Solicitors  for  the  appellants,  Owston,  DUkinaon,  & 
Simpson,  Leicester. 

Solicitors  for  the  respondent,  Fowler,  Warwick,  d 
FowlcTy  Leicester. 

Solicitors  for  the  Local  Qovemment  Board,  Sharpe, 
Pctrker,  Pritehards,  Barham,  A  Lawford. 


IN  BANKEUPTOT. 


E.  B.  Div.  ) 
(Wright,  J.)  1 


Jan.  27 ;  Feb.  18. 

In  re  Wbibkikg. 
Ex  parte  Wabd.  (a.) 

BankrwfAcy— Property  of  hankrupt^E^uted  ownership 
— Building  agreement — Mortgage^Power  of  mort- 
gagee to  seize  if  builder  **  become  bankrupt*'— Bank- 
ruptcy Act,  1883  (46  <fe  47  Vict.  c.  52).  s,  44. 

A  builder  entered  into  a  building  agreement  which 
provided  that  ail  the  materials  and  plant  brought  upon 
the  ground  should  •  be  deemed  to  be  annexed  to  the  free- 
hald,*'  and  mortgaged  all  his  interest  under  the  agree- 
ment by  a  deed  providing  (ioter  aUa)  that  if  the  builder 
should  **  become  bankrupt "  the  mortgagee  might  take 
possession  and  complete  the  buildings.  The  mortgagee 
took  possession  on  the  day  a  receiving  order  was  made 
against  the  builder  on  which  he  was  subsequently  adjudi- 
cated bankrupt. 

Held,  that  t?ie  mortgagee  was  not  entitled  to  seize 
because  •*  become  bankrupt "  meant  **  be  adjudicated  a 
bankrupt.*' 

Held,  also,  that  the  plant  and  materials  on  the  land 
at  the  date  of  the  commencement  of  the  bankruptcy  were 
in  the  ord*r  and  disposition  of  the  bankrupt,  with  the 
consent  of  the  freeholder,  who  was  the  true  owner,  and 
passed  to  the  tnutee  in  the  bankruptcy. 

In  re  Ginger,  46  W.  B.  144,  [1897]  2  Q.  B,  461, 
followed. 

Motion  by  the  trustee  in  the  bankruptcy  of  Weib- 
king,  a  builder,  against  Mrs.  Ann  Hartley,  the  mort- 
gagee of  the  bankrupt's  interest  in  a  building  agree- 
ment, for  a  declaration  that  the  plant  and  materials 
on  the  spot  where  the  building  was  being  carried  on  at 
the  date  of  the  commencement  of  the  bankruptcy  were 
the  property  of  the  bankrupt  and  passed  to  his 
trustee. 

On  the  22nd  of  July,  1901,  Weibking  entered  into 
an  agreement  with  the  North  London  Ground  Co. 
to  erect  fifty  houses  on  certain  plots  of  land  of  which 
the  company  was  the  freehoMer.  This  agreement 
contained  the  following  clauses : 

y  16.  That  Weibking  was  to  be  deemed  tenant  at 
will  to  the  freeholder  of  the  land  until  the  leases 
agreed  to  be  granted  on  completion  of  the  houses 
should  have  been  granted. 

"  17.  That  all  builder's  erections,  building  materials, 
and  plant  on  the  said  land  could  be  taken  possession 

(a.)  Beported  by  P.  M.  Fbakokb,  Bsq.,  Barrister- 

at-Law. 


of  by  the  lessor  in  the  event  of  the  tenaut  msktag 
default  in  erecting  any  of  the  houses,  &c;  and 
thereupon  the  agreement  was  to  cease,  but  without 
prejudice  to  the  freeholder's  right  of  action  for  rant, 
&C.,  or  in  respect  of  any  breach  by  the  tenant. 

''18.  That  all  materials  and  plant  brought  upon  the 
said  premises  were  to  be  deemed  to  be  annexed  to 
the  freehold,  the  tenant,  however,  to  have  the  option 
of  purohatinff  the  freehold." 

On  the  2nd  of  August  Weibking  mortgaged  hii 
interest  in  the  building  agreement  to  the  respondeot 
Ann  Hartley  by  a  deed  assigning  the  building  agree- 
ment and  all  interest  thereunder  as  seoohty  for 
repayment  to  her  with  interest  of  moneys  then 
advanced  and  to  be  advanced  by  her  to  him.  The 
deed  further  providsd  tiiat  if  Weibking  should  mab 
default  in  payment  of  any  principal  or  interest,  or 
should  not  daly  observe  and  fulfil  the  termi  ind 
conditions  of  the  building  agreement,  or  thodd 
"  become  bankrupt,"  then  and  in  any  such  oaie,  Ann 
Hartley  might  at  any  time  thereafter  enter  into  snd 
upon  and  take  possession  of  the  land  and  bnildingi 
comprised  in  the  building  agreement,  and  complete 
any  houses  or  buildings  which  might  be  nnfiTiitihed 
in  such  manner  as  she  should  think  fit,  subject  to 
the  provisions  of  the  building  agreement. 

On  the  17th  of  August  Weibking  presented  hu 
own  petition,  on  which  a  receiving  order  was  made, 
and  he  was  adjudicated  bankrupt  upon  the  30th  of 
August. 

On  the  17th  of  August,  after  the  receiving  order 
was  made,  Ann  Hartley,  with  the  consent  of  th« 
freeholder,  and  on  the  ground  that  Weibking  hid 
"become  bankrupt,"  entered  and  took  possesaionof 
the  land  comprised  in  the  buildiug  agreement,  lod 
afterwards  completed  some  of  the  houses,  osiogiv 
that  purpose  loose  plant  and  materials  to  the  valoeof 
about  £900,  which  were  on  the  premises  at  the  diti 
of  the  receiving  order. 

Subsequently  the  trustee  in  bankruptcy  disiiitf^ 
the  building  agreement,  and  launched  the  preist 
motion. 

Beed,  K,C.,  Muir  Mackenzie^  and  A,  A,  Hwit^ 
iot  the  trustee. — ^The  goods  were  in  the  order  «A 
disposition  of  the  bankrupt  at  the  date  of  the  ooa- 
mencement  of  the  bankruptcy,  for  they  were  not  eeimi 
by  the  mortgagee  until  the  17tii  of  August,  the  date 
of  the  receiving  order,  and  the  receiving  order,  beini 
a  judicial  act,  dstes  back  to  the  earliest  moment  of 
that  day,  thus  making  the  commencement  of  the 
bankruptcy  prior  to  the  seizure.  Nor  was  the  niort- 
gagee  entitled  under  the  agreement  to  seize  when  ihe 
did,  for  the  debtor  had  not  then  beeoa  adjadiotted 
bankrupt,  and  the  words  ''become  bankrupt  "in* 
commercial  document  should  be  oonstmed  to  mem 
"  be  adjudicated  bankrupt "  Further,  if  anyone  hu 
a  right  to  these  goods  as  against  the  trustee  it  ie  the 
freeholder  and  not  the  mortgagee,  for  by  daixee  18 
of  the  building  agreement  they  are  to  be  deemed  to  be 
annexed  to  the  freehold :  see  Beeves  v.  Barhw,  ^ 
W.  B.  672,  12  Q.  B.  D.  436.  The  trustee's  oonten- 
tion  is  tha^i  the  freeholder  was  the  true  owner,  sod 
that  the  goods  were  in  the  order  and  disposition  of 
the  bankrupt  with  his  consent. 

Warmington,  K.G.,  and  Ijewis  Thomas,  for  the 
mortgagee. — The  goods  were  not  the  property  of  the 
bankrupt  at  the  commencement  of  the  temkraptcfi 
the  freeholder  had  the  legal  property  in  them  by 
clause  18  of  the  building  agreement,  and  if  the 
bankrupt  had  no  property  in  them  it  follows  that  the 
trustee  has  no  claim  to  them.  They  were  not  » 
security  to  the  freeholder  for  any  debt,  w 
consequently  not  within  the  Bills  of  Sale  Acts.  ^ 
mortgagee  took  possession  of  tiie  goods  with  the 
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ament  of  the  freeholder,  and  waa  entitled  to  do  bo 
under  ihe  terms  of  the  mortgage  beoanae  the  debtor 
*' became  bankrupt"  on  the  17th  of  Augnst  by 
oommitting  an  aot  of  bankruptcy  on  which  he  was 
afterwards  adjudicated  baokrupt.  In  any  oate  the 
trustee  cannot  establish  his  claim  to  the  goods  with- 
out bringing  the  freeholder  before  the  court. 

Beed,  K.G.^  replied. 

Wright,  J. — ^This  is  a  most  embarrassing  case.    It 
seems  to  me  neither  of  the  parties  here  is  in  a  position 
to  make  out  a  sufficient  title.    A«  regards  the  mort- 
gagee, the  mortgage  gives  to  her  no  right  to  the 
chattels  as  such,  but  it  gives  to  her  the  right  on 
behalf  of  the  builder  to  make  the  same  use  of  them 
as  the  bankrupt  himself   oould  have   made      The 
mortgagee  did  nothing  but  wbat  was  right  uoder  the 
circumstances,  provided  she  had  a  right  to  enter.     It 
seems  to  me  tbat  no  right  to  enter  under  the  more- 
gage  has  arisen,  because  tbe  only  right  given  to  tbe 
mortgagee  is  a  right  to  enter  if  the  builder  should 
<<  become  bankrupt."  I  thick  that  in  a  contract  those 
words  ought  to  be  construed  strictly,  being  words  of 
forfeiture.     One  knows  of  many  leases  and  agree- 
ments of  various  kinds  in  which  words  of  forfeiture 
occur,  such  as  "  if  he  shall  commit  an  act  of  bank- 
ruptcy or  petition  the  court,"  and  so  forth — words 
which   are    not    found    here.      It    seems    to    me, 
therefore,   that  the  right  to    enter  had  not  arisen 
in  this  case,   and   therefore  no   question   arises  as 
to  whether   the   mortgagee   became    entitled.      On 
the    other    hand,    supposing   the    words    ''  become 
bankrupt "  are  satisfied  by  an  act '  of  bankruptcy, 
th<*n  the  mortgagee  appears  to  me  to  be  in  another 
difficulty.     There  beiog  an  act  of  bankruptcy,  the 
trustee's  title  accrued  subject  to  any  charge  in  favour 
of  the  mortgagee.    There  was  not  any  charge  in  her 
favour  over  these  chattels  so  far  as  I  can  se  \    The 
mortgagee  only  had  the  right  to  build  and  receive 
the  leases,  as  the  mortgagor  would  have  done.  There- 
fore it  seems  to  me,  as  the  matter  stands  at  present, 
the  mortgagee  has  no  title.    But  I  do  not  see  how  I 
am  to  givd  any  relief  to  tbe  trustee  in  bankruptcy 
without  the  presence  of  the  freeholder.     I  cannot 
decide  the  question  of  order  and  disposition  as  against 
the  freeholder  in  his  absence.    The  building  agree- 
ment  purports    to  give  to  him  the  title  to  the«e 
chattels.    I  cannot  say  that  the  trustee  has  it.    As 
between  the  trustee  in  bankruptcy  and  the  mortgagee 
ic  seems  clear  enough  that  there  was  reputed  owner- 
ship, because,  if  the  freeholder  was  the  true  owner, 
then  at  the  time  of  the  act  of  bankruptcy  I  should 
hold  on  ttie  evidence  that  the  chattels  were  in  the 
apparent  possession  of    the  builder,   as  the  owner 
of  them  with  the  consent  of  the  freeholder.    I  cannot 
decide  that.     But  I  think  that  the  mortgagee  has  no 
title  to  these  chattels. 

Feb.  18. — ^The  freeholder  having  been  served  with 
notice  of  the  motion,  the  case  came  on  for  further 
hearing. 

Reed,  K.Cy  Muir  Mackenzie,  and  A,  A.  Httdson,  fo<- 
the  trustee,  rialied  upon  In  re  CHnger,  46  W.  B.  144, 
[1897]  2  Q   B.  461. 

Beddall  and  S,  R,  Earle,  for  the  freeholder. — In  re 
Oinger  is  a  decision  upon  the  Bills  of  Sale  Acts,  which 
do  not  apply  to  this  case,  for  the  chattels  were  not  a 
security  for  moaey  lent,  but  were  annexed  to  the  free- 
hold by  clause  18  of  the  building  agreement :  Brown 
V.  BaUman,  15  W.  B.  350,  L.  B.  2  C.  P.  272  ;  Ex  parte 
NewiU,  In  re  Qwrrud,  29  W.  B.  344,  16  Oh.  D.  522  ; 
Blake  v.  Izard^  16  W.  B.  108.  Ttie  order  and  disposi- 
tion clause  does  not  apply  because  the  freeholder  is 
not  deemed  the  true  owner  until  he  exercises  his  right 
of  entry.    As  to  the  point  that  possession  was  not 


taken  before  act  of  bankruptcy,  the  court  will  tike 
notice  of  fractions  of  days  in  calculating  the  date  of 
an  act  of  bankruptcy :  Cheen  v.  Latorie,  1  Ex.  Oh. 
335 ;  Ex  parte  Bignold,  3  Mon.  &  Ayr.  477. 

WsiQHT,  J. — In  my  opinion  this  case  is  governed 
by  the  principle  of  In  re  Oinger,  In  the  present  case 
the  freeholder  had  a  clause  in  the  building  agreement 
which  annexed  to  the  freehold  unconditionally  all 
materials  and  plant  brought  on  to  the  premisep* 
Therefore  the  freeholder  was  the  true  owner  of  the 
materials  and  plant  in  a  general  sense.  Then  by  the 
same  instrument  which  gave  him  the  ownership  of 
the  chattels  he  consented  to  their  remaining  in  the 
p-'ssession  of  the  builder  as  if  the  builder  were  the 
true  owner.  That  being  so,  according  to  the 
principle  laid  down  in  In  re  (Hnger,  the  assent  given 
at  the  time  of  making  the  instrument  operates  as  an 
as  sent  for  the  purposes  of  the  doctrine  of  reputed 
ownership.  That  being  so,  I  think  the  case  of  the 
trustee  is  made  out.  But  of  course  it  does  not  apply 
to  any  plant  and  materials  that  had  been  built  into 
and  become  part  of  the  houses  at  the  date  of  the  act 
of  bankruptcy.  It  only  applies  to  the  plaat  and 
materials  which  were  loose  on  the  premises  at  that 
date. 

Solicitors  for  the  trustee,  Braby  A  MacdoTtald. 

S  jlidtors  for  mortgagee,  Moodie  ds  Son, 

Solicitors  for  freeholder,  Oroft  <Sb  Mortimer, 
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Appeal. 
(HennOollms,M.R,and  f    Deo.  5,  13;  Feb.  13,  14. 
Mathew,  L.  J.) 

London  and  India  Docks  Co.  v.  Orbat  Bastbbn 
Bailway  Co.  AND  Midland  Bailway  Co.  (a.) 

Railway — Dock  company — Railway  lines  and  sidings 
on  docks — Oommunication  with  railway  company — 
Through  rates — Regulation  of  Railways  Act,  1873  (36 
<fc  37  Vict,  c.  48),  0.  3 — Railway  and  Canal  Traffic 
Act,  1888  (51  &  52  Vict.  c.  25),  s.  25. 

The  London  and  India  Docks  Oo,,  oonst'tuted  under 
powers  con/erred  hy  varioue  Acts  of  Parliament^  had^ 
under  the  provisions  contained  in  such  Acts,  laid  down 
lines  of  railway  within  their  docks,  forming  a  junction 
with  the  lines  of  the  Cheat  Eastern  Railway  Co,,  and 
extending  for  a  distance  of  about  three  nUles  to  the 
various  ufarehouses  and  quays  of  the  docks,  for  thepur^ 
pose  of  the  carriage  of  goods  in  the  trucks  and  wagons 
of  the  railway  company  to  and  from  the  railway  com- 
pany and  the  warehouses  and  quays,  and  had  also  con^ 
sir  acted  a  group  of  sidings  for  the  accommodation  of  ihe 
trucks,  wagons,  and  engines  used  in  such  traffic. 

The  Acts  under  which  the  dock  company  was  con" 
stituted  did  not,  in  respect  of  such  lines  and  sidings, 
incorporate  the  provisions  of  the  Railways  Clauses  Con- 
solidation  Acts  or  contain  any  of  the  usual  statutory 
provisions  relating  to  railways. 

The  dock  company  applied  under  section  25  of  the 
Railway  and  Canal  Traffic  Act,  1888,  to  have  through 
rates  fixed  by  the  Railway  Commissioners  in  respect  of 
the  traffic  from  their  warehouses  and  quays  to  certain 
places  on  the  Midland  Railway  Co.^s  system,  Yik  Hie 
Great  Eastern  Railway  Co.*s  lines. 

Held,  reversing  the  decision  of  the  majority  of  the 

(a.)  Beported  by  B.  G.  SmxwSLL,  Bsq.,  Barrister- 
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Bailway  Commissioners,  that  the  dock  company  under 
the  provisions  of  their  Acts  of  Parliament  were  not  a 
'*  railtvay  company  **  nor  were  their  lines  and  sidings 
part  of  a  continuous  line  of  railway  communication 
within  the  meaning  of  the  Bailway  and  Canal  Traffic 
Act,  1888,  and,  tfterefore,  the  dock  company  were  not 
entitled  to  through  rates  under  section  25  of  that  Act. 

Semble,  a  railway  company  entitled  to  demand  a 
through  rate  under  section  25  must  be  a  railway  company 
constituted  by  statutory  authority  and  owning  a  line 
which  formis  part  of  a  continuous  route,  that  section 
presupposing  that  the  demanding  company  has  itself  a 
line  which  is  to  form  a  substantial  part  of  the  route. 

This  was  an  appeal  by  the  defendants,  the  railway 
companies,  from  the  judgment  of  the  Bailway  and 
Canal  Commission  (Wright,  J.,  and  Yisoonnt 
Cobham,  Sir  Frederick  Pe^  dissenting),  on  an  appli- 
cation made  by  the  London  and  East  India  Dock  Co. 
under  section  25  of  the  Badway  and  Canal  Traffic 
Act,  1888. 

The  application  was  as  follows : 

The  applicants  were  the  owners  of  certain  docks  in 
the  port  of  London,  and  in  particular  they  had  vested 
in  them  the  control  and  management  of  the  docks 
known  as  the  Boyal  Victoria  and  Albert  Docks. 

The  docks  had  been  constructed  under  the  powers 
conferred  by  various  Acts  of  Parliament,  of  which 
those  most  relevant  to  the  present  application  are  the 
London  and  St  Katharine  Docks  Act,  1864  (27  &  28 
Yict.  c.  dxxviii.)  and  the  London  and  St.  Katharine 
Docks  O).  Act,  1875  (38  &  39  Yiot.  c.  cliii.). 

Under  the  powers  of  these  Acts  the  applicants 
(including  under  this  term  their  predecessors  in  title) 
constructed  lines  of  railway  forming  a  junction  with 
the  lines  of  railway  of  the  Great  Eastern  Bui  way  Co. 
and  extending  for  a  distance  of  three  miles  or  there- 
abouts on  either  side  of  the  Victoria  and  Albert  Docks 
to  the  various  warehouses  and  quays  of  these  docks, 
la  particular  they  constructed  at  great  oost  a  group 
of  sidings  known  as  the  "exchange  sidings,"  com- 
mencing at  a  distance  of  twenty-nine  chains  &om  the 
junction  with  tbe  Great  Eastern  Bailway.  Such 
sidings  were  authorized  to  be  constructed  as  being 
"necessary  and  convenient  for  the  marshalling, 
reception,  delivery,  standing,  and  accommodation  of 
trains,  carriages,  wagons,  and  engines  used  for 
purposes  of  dock  traffic  passing  or  intending  to  pa«8 
to  or  from  the  Victoria  Dock  extension  from  or  to  the 
North  Woolwich  branch,  so  as  to  render  unnecessary 
the  shunting  or  stoppins:  of  such  trains,  carriages, 
wagons,  or  engines,  on  the  North  Woolwich  branch. 
The  applicants  conveyed  traffic  by  means  of  their 
own  engines  and  servants  from  all  parts  of  the 
Victoria  and  Albert  Docks  to  the  exchange  sidings 
and  there  placed  the  trucks  containing  it  in  train 
order  on  lines  appropriated  for  th*^  time  to  the  traffic 
of  the  defendants  and  of  the  several  other  railway 
companies  respectively  conveyins  traffic  from  these 
docks.  The  total  length  of  the  lines  of  railway  con- 
structed upon  the  Boyal  Victoria  and  Albert  J^ocks 
for  the  purpose  of  bringing  railway  traffic  to  and  from 
the  Great  Eastern  Bailway  was  about  forty-five  miles. 

As  regards  the  construction  of  the  lines  of  railway 
and  the  carrying  on  upon  them  of  the  traffic  referred 
to,  the  applicants  contended  they  were  a  railway 
company  within  the  meaning  of  the  Begulation  of 
Bulways  Act,  1873,  and  were  entitled  under  that 
Act,  as  amended  by  the  Bailway  and  Canal  Traffic 
Act,  1888,  to  apply  to  the  C!ourt  of  the  Bailway  and 
Canal  Commission  for  the  order  hereinafter  prayed  for. 

IJndfr  the  terms  of  an  agreement  made  on  ^e 
18th  of  April,  1864,  between  the  dock  companies  of 
the  one  part,  and  the  London  and  North- Western 
Bailway    Co.,    the    Gtreat    Eastern    Bailway    Co.,  | 


and  the  Great  Northern  Bailway  Co.,  of  the  othar 
psurt,  the  applicants  performed  the  service  of  loading 
the  traffic  referred  to  in  the  third  paragraph,  sod  the 
further  services  therein  mentioned  f or  the  all-roimd 
sum  of  Is.  5d.  per  ton,  and  the  applicants  were  willing 
to  submit  to  the  order  of  the  court  as  propoied 
herein  imder  which  the  terms  of  the  agreement 
were  made  applicable  to  the  through  rates  propoeei 
There  was  a  large  volume  of  traffic  landed  ex  uip  on 
to  the  quays  of  the  Boyal  Victoria  and  Albert  Booia 
and  dispatched  thence,  either  direct  or  after  ware- 
housing in  the  applicants*  warehouses,  to  stations  on 
the  Midland  BaUway.  The  defendants  refosed  to 
quote  appropriate  or  reasonable  through  rates  to  be 
charged  upon  such  traffic.  Instead  thereof  thej 
charged  the  rates  published  in  the  rate-book  of  tlie 
defendants,  the  Midland  Bailway  Co.,  at  their  Yio- 
toria  Dock  station.  Such  rates  in  respect  of  tcaffie 
classified  in  classes  1  to  5  of  the  Bailway  Clearing 
House  classification  included,  in  addition  to  ohargei 
in  respect  of  station  and  service  terminals,  a  charge 
for  curtage  in  London  over  an  area  extending  ai  bt 
as  Stroud  Green  on  the  north.  Forest  Gate  and 
Galleons  on  the  east,  Wands  worth-road  on  the  south, 
and  Ladbroke-grove  on  the  west,  and  varying  in 
amount,  according  to  the  dass  of  traffic,  between 
3s.  9d.  and  6s.  8d.  per  ton. 

It  was  not  in  the  interest  of  the  puUic  thit 
freiiihters  should  be  required  to  pay  such  nmi 
for  the  service  of  cartag«)  when,  as  was  the  fact  in 
respect  of  the  traffic  hereinbefore  referred  to,  no  eooh 
service  and  no  equivalent  for  such  service  m 
actuedlv  performisd,  and  it  was  in  the  interest  of 
the  public  that  through  rates,  omitting  charges  for 
such  services  not  rendered,  should  be  quoted  for  the 
traffic  in  question. 

The  applicants  wrote  to  the  defendants  on  the  ]3A 
of  June,  1901,  proposing  the  through  ratei  iv 
traffic  passing  over  their  lines  of  railway  to  oeriB 
stations  on  the  Midland  Bailway — ^namely,  to  U' 
ford,  Northampton,  Leicester,  Derby,  Sheffield, «& 
Nottingham. 

The  route  proposed:  To  the  exohanffe  sidiop) 
thence  by  Hie  Great  Eastern  Bailway  to  Tottenhen, 
thence  by  the  Tottenham  and  Hemipstead  Jcuietko 
Bailway  to  Junction-road,  and  thence  by.  the  Midland 
Bailway  to  destination. 

The  above-mentioned  class  rates  include  the 
provision  of  station  accommodation  upon  the  dock 
premises,  the  service  of  loading  and  coveringi  con- 
veyance to  the  dock  company's  exchange  siding^ 
conveyance  thence  to  destination  and  unloading}  si» 
aho  the  service  of  carting  within  the  ordinary  oartsg* 
boundaries  of  the  towns  named. 

The  apportionment  proposed :  To  the  London  and 
ludia  Docks  Co.  in  respect  of  the  foUovpg 
services — namely,  haulage  of  empty  trucks  belonging 
to  the  Great  Eastern  BaUway  Co.  from  the 
exchange  sidings  to  the  point  ot  loading  at  ware- 
house, shed,  or  quay,  as  the  case  may  be,  the 
loading  of  the  goods  and  the  covering  of  the  eanie 
with  sheets  provided  by  the  said  railway  oompanitt 
or  either  of  them,  and  the  haulage  of  the  loaded 
trucks- to  the  exdiange  sidings.  Is.  dd.;  ^ J^ 
Great  Eastern  BaUway  Co.,  Is.;  to  the  Midland 
BaUway  Co.,  the  remainder  of  the  rate. 

The  defendants  replied  on  the  21st  of  June,  1^ 
to  the  effect  that  they  objected  to  the  propoaed 
through  rates  as  not  being  a  duo  and  reasonaDia 
faoUity  in  the  interest  of  the  public,  to  theamonnti 
of  the  proposed  rates,  and  to  the  proposed  apporti^ 
ment  thereof;  and,  further,  that  the  propoi^^* 
through  rates  would,  if  sanctioned,  create  a  p^ 
ference  in  favour  of  the  Victoria  and  Albert  DoJ* 
over  other  London  docks ;  fliat  the  proposed  rv^ 
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-were  not  and  ooold  not  be  made  applicable  in  both 
directions,  and  that  the  London  and  India  Docks 
Co*  were  not  a  railway  company  and  were  not 
entitled  to  propose  through  rates  in  the  capacity  of  a 
railway  company. 

The  applicants  applied  to  the  Conrt  of  the  Railway 
and  Canal  Commission  nnder  the  above-mentioned 
Acts,  and  more  particularly  under  section  25  of  the 
Sail* ay  and  Canal  Traffic  Act,  1888,  for  an  order 
allowing  the  through  rates,  and  the  apportionment  of 
the  same,  as  proposed  by  the  applicants  and  set  out  in 
the  schedule  appended  to  the  application. 

In  their  answer  the  Midland  Railv^ay  Co.  alleged 
{inter  cUia)  that  the  applicants  were  not  a  railway 
company,  and  were  not  entitled  to  require  the 
defendants  to  quote  the  through  rates  proposed ;  that 
the  proposed  through  rates  were  not  required  in  the 
pnbUc  interest  as  due  and  reasonable  facilities  for 
receiving,  forwarding,  or  delivering  traffic  to  which 
the  through  rates  applied;  that  the  defendants 
carried,  and  were  willing  to  carry,  traffic  from  the 
docks,  quays,  and  warehous'^S  to  the  places  mentioned 
in  the  application  at  through  charges  which  were 
lower  thiui  the  charges  whi(^  the  railway  company 
had  power  to  make  and  were  reasonable,  and  that  the 
applicants  were  bound  to  perform  part  of  the  services 
for  which  these  charges  were  made  as  the  agents  of 
the  company  for  the  sum  of  Is.  5d.  per  ton  under  an 
agreement  between  the  conipany  and  the  applicants' 
predecessors  in  title,  dated  the  18th  of  December, 
1  1877;  and  that  if  the  applicants  were  a  railway 
I  company  and  entitled  to  require  throusrh  rates,  there 
were  through  rates  already  in  force,  and  that  the 
I  company  could  not  be  required  to  quote  any  other 
through  rates,  and  that  the  proposea  through  rates 
I      were  insnffident  in  amount. 

The  Great  Eastern  Railway  Co.  answered  (vnter  cUia) 
I  that  under  an  agreement  made  between  the  Midland 
I  and  Great  Eastern  Railway  Co.,  the  Midland  Railway 
(  Co.  exercise  running  powers  over  the  Great  Eastern 
)     Railway  between  the  Royal  Victoria  Dock  and  the 

Suction    at    Tottenham  with  the  Tottenham   and 
ampstead  Junction   Railway;    that    the  Midland 
I     Railway  Co.  fix  the  through  rates  to   the   Royal 
Victoria  Dock,  and  pay  to  the  Great  Eastern  Railway 
Co.  for  the  use  of  their  line  a  propcnrtion  of  receipts. 

When  the  application  was  lirst  made  to  the  court, 
the  docks  comj^aoy  were  the  only  applicants ;  then  a 
second  application  was  made,  in  which  the  Mansion 
House  Association  on  Railway  and  Canal  Traffic  were 
added  to  the  dock  company  as  applicants,  but  ^e 
dock  company  did  not  apply  as  a  railway  company. 
In  consequence  of  the  opinion  of  the  court  that  the 
dock  company  were  a  railway  company  and  ought  to 
apply  as  such,  the  application  was  then  made  in  the 
present  form  by  tiie  dock  company  alone,  claiming  as 
a  railway  company. 

Section  3  of  the  Regulation  of  Railways  Act,  1873 
(36  &  37  Vict.  c.  48),  provides :  « In  this  Act— the  term 
'  railway  company '  includes  any  person  being  the 
owner  or  lessee  of  or  working  any  railway  in  the 
United  Kingdom  constructed  or  carried  on  under  the 
powers  of  any  Act  of  Parliament ;  the  teim  '  person ' 
includes  a  body  of  persons  corporate  or  uninoor- 
porate;  the  term  *  railway'  includes  every  station, 
Biding,  wharf,  or  dock  of  or  belonging  to  such  rail- 
way, and  used  for  the  purposes  of  public  traffic" 

Secfion  25  of  the  Rulway  and  Canal  Traffic  Act, 
1888  (51  &  52  Vict.  o.  25),  provides :  <*  Subject  as  herein- 
after mentioned,  the  said  facilities  [that  is,  facilities 
for  the  receiving  and  forv^arding  and  delivering  of 
traffic]  to  be  so  afforded  are  hereby  declared  to  and 
shall  include  the  due  and  reasonable  receiving,  for- 
warding, and  delivering  by  every  railway  company 
and  canal  company  and  railway  and  canal  company, 


at  the  request  of  any  other  such  company,  of  through 
traffic  to  and  from  ttie  railway  or  canal  of  any  other 
such  company  at  through  rates,  toUs,  or  fares  (in  this 
Act  referred  to  as  through  rates) ;  and  also  the  due 
and  reasonable  receiving,  forwarding,  and  delivering 
by  every  railway  company  and  canid  company  ana 
railway  and  canal  coiftpany,  at  the  request  of  any 
person  interested  in  through  traffic,  of  such  traffic  at 
through  rates,*'  &c. 

The  London  and  St.  Katharine  Docks  Act,  1864 
(27  &  28  Vict.  c.  dxxviii.),  provides :  Section  146.  <*  It 
sball  be  lawful  for  the  company  on  the  one  hand,  and 
the  Great  Eastern  Railmv  Co.,  the  London  and 
North- Western  Railway  Co.,  the  North  London 
Railway  Co.,  the  Qretkt  Northern  Railway  Co.,  the 
Midland  Railway  Co.,  and  the  Great  Western  Railway 
Co.,  or  either  of  them,  on  the  other  hand,  to  enter  into 
agreements  with  respeot  to  the  rates  and  charges  to 
be  levied  by  the  company  upon  railway  traffic  using 
the  said  docks,  and  as  to  the  making  of  any  through 
rates  and  chargei,  and  the  division  and  appcMrttonment 
thereof,  and  as  to  the  facilities  to  be  affbrded  to  such 
traffic  to  and  at  such  docks,  and  as  to  the  use  by  the 
said  railway  companies  of  the  railways,  tramways, 
jetties,  and  other  conveniences  at  the  said  docks." 

Section  147.  ''  It  shall  be  lawful  [for  the  above 
railway  companies  respectively]  with  their  carriages, 
wagons,  and  servants,  to  use  free  of  charge,  the 
railways,  tramways,  and  other  conveniences  at  the 
London  Dock  and  the  Victoria  Dock,  so  as  to 
enable  th«m  to  convey  goods  and  other  traffic 
to  and  from  the  shipping  there,  subject  only 
to  such  reasonable  rules  and  regulations  as  the 
company  may  find  it  necessary  in  the  public 
interest  to  niake;  and  the  company  shall  provide 
space  at  the  Victoria  Dock  for  the  erection  of  offices 
by  [the  above-named  railway  companies,  omitting  the 
Great  Eastern  Co.]  for  clerks  and  for  storage  of 
sheets,  ropes,  and  other  necessary  articles  required 
by  the  said  railway  companies,  or  either  of  them,  for 
the  conduct  of  their  business." 

The  London  and  St.  Katharine  Docks  Co.  Act, 
1875  (38  &  39  Vict  c.  diii.),  provides :  Section  4. 
"  Subject  to  1  he  provii  ions  of  this  Act,  the  company  are 
further  hereby  empowered  to  execute  and  do  the 
following  works  and  things  (that  is  to  say),  {b)  The 
making,  providiog,  and  maintaining,  io  connection 
with  the  aforesaid  works  or  any  of  them,  of  all 
necessary  or  convenient  locks,  gates,  graving  docks, 
shipping  places,  wharves,  quays,  slips,  j^^tties,  landing- 
places,  stages,  rails,  trams,  sidings,  stations,  plat- 
forms, ways,  approaches,  warehouses,  sheds,  .  .  . 
and  other  works  and  conveniences." 

Section  6.  "With  respect  to  the  alteration  which 
will  be  rendered  necessary  by  the  execut  ion  of  the 
Victoria  Dock  extension  of  the  line  and  levels  of  the 
North  Woolwich  Branch  Railway  of  the  Great 
Eastern  Railway  Co.  (which  railway  and  company 
are  in  this  section  referred  to  respectively  as  *'  The 
North  Woolwich  Branch'*  and  *<The  Great  Eastern 
Co."),  the  following  provisions  shall  have  e£Eect : 

''(A;)  The  company  shall  either  set  apart  such  sidings, 
or  sball  allow  the  Great  Eastern  Co.  upon  the 
company's  Victoria  Dock  estate  to  lay  down  free  of 
charge  and  maintain  su«>h  sidiogs  as  may  be  necessary 
and  convenient  for  the  marshaUing,  reception,  delivery, 
standing,  and  accommodation  of  trains,  carriages, 
wagons,  and  engines  used  for  purposes  of  dock 
traffic  pasftiog  or  mtended  to  pass  to  or  from  the 
Victoria  Dock  extension  from  or  to  the  North 
Woolwich  branch,  so  as  to  render  unnecessary  the 
shuntiog  or  stoppiog  of  such  trains,  carnages, 
wagons,  or  engines  en  the  North  Woolwich  branch ; 
and  the  company  shaU  permit  any  such  sidings, 
whether  set  a^fft  by  them  or  laid  down  by  the  Great 
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Eastern  Co.,  to  be  fully  and  freely  worked  and  nsed 
by  the  last -mentioned  company  for  dock  traffic." 

Balfour  Brovme,  K.G,  {Freeman^  K.G.,  and  Waghom, 
with  him),  for  the  applicants. 

CrippB,  K,0.t  Aaquithy  K,C,,  and  E,  B.  Moon,  for  the 
Midland  Railway  Co. 

E*  B,  Moon,  for  the  Great  Eastern  Railway  Co. 

Our,  ado,  vuU, 

Dec.  13. — ^Whight,  J.,  read  the  following  judgment : 
This  case  is  an  application  by  the  London  ana  Lidia 
Do(^8  Co.  against  the  Qreat  Eastern  Railway  Co.  and 
the  Midland  Railway  Co.  for  throogh  rates,  and  the 
application  alleges  that  the  dock  company  are  owners 
of  the  docks,  and  the  docks  have  been  constructed 
under  powers  of  Acts  of  Parliament;  that  under 
those  Acts  the  applicants  Or  their  predecessors  in 
titls  have  constructed  lines  of  a  railway  forming  a 
j auction  with  a  railway  of  the  Great  Eattem  Railway 
Co.  and  extending  for  a  distance  of  three  miles  on 
either  side  of  the  dooks^  to  various  warehouses  and 
quays,  and  in  particular  that  they  have  constmcted 
the  exchange  sidinffs  commencing  about  twenty-nine 
chains  on  the  dock  side  from  the  junction  with  the 
Great  Eastern  Railway.  Then  they  quote  the 
provision  of  the  Act  under  which  those  siiungs  were 
constructed,  and  state  that  they,  the  dock  company, 
convey  traffic  by  means  of  their  own  engines  and 
servants  from  all  parts  of  the  dock  to  the  exchange 
sidings,  and  there  place  the  trucks  containing  the 
traffic  in  train  order  on  lines  appropriated  for  the 
time  to  the  traffic  of  the  defendimts,  and  of  other 
railway  companies  conveying  traffic  irom  the  docks. 
The  total  length  of  the  lines  of  railway  within  the 
dock  property  for  the  purpose  of  bringing  railway 
trs^ffic  to  and  from  the  Great  Eastern  Railway  is 
about  forty-five  miles.  Th^n  the  applicants  refer 
to  an  agreement  of  1864,  and  then  state  the  facts 
and  claim  an  order  allowing  a  through  rate  with 
a  particular  apportionment. 

To-  day  we  have  not  to  deal  with  any  question  of  the 
merits.  We  have  merely  to  deal  with  the  question  of 
jurisdiction,  and  that  is,  put  shortly,  whether  the  dock 
company  are  for  this  purpose  in  the  position  of  a 
railway  company  ownmg  and  working  a  railway. 
There  is  no  doubt  or  question  whatever  but  that  for 
some  porposes  the  dock  company  are  a  railway  com- 
pany. Of  course  they  have  railways — that  is  clear, 
and  a  very  extensive  system  of  railways — on  their 
dock  estate.  They  are  a  railway  company  unques- 
tionaUy  for  some  purposes,  and  for  some  purposes  of 
the  Railway  and  Canal  Traffic  Acts.  Und^'r  an  Act 
of  1882  they  own  and  work  a  passenger  line  inidl 
respects  under  the  same  conditions  under  whioh 
ordinary  passenger  lines  are  owned  and  worked. 
They  have  been  held  to  be  a  railway  company  under 
the  Railway  Companies  Act,  1867,  and  the  decision 
holding  them  to  be  a  railway  company,  In  re  East  and 
WeBt  India  Dock  Co.,  36  W.  R.  849,  38  Ch.  D.  676, 
has  been  recognized  by  Parliament  in  the  Act  which 
provides  for  tue  amalgamation  of  the  dock  companies, 
whidi  enacted  that  the  amalgamation  should  not 
deprive  them  of  their  status  uncter  that  Act.  But  the 
question  is  whether  for  this  particular  purpose  of 
through  rates  they  are  in  the  position  of  a  railway 
company  within  the  meaning  of  section  25  of  the 
Railway  and  Canal  Traffic  Act,  1888.  That  section 
provides  (without  reading  it  all)  that  everv  railway 
company  owning  or  working  railways  which  form 
part  of  a  continuous  line  of  railway  or  railway  com- 
munication (I  leave  out  about  canals)  shall  afford  all 
due  and  rt»asonable  facilities,  and  so  forth;  and  it 
goes  on  to  enact  that  one  of  these  facilities  shall  be 
the  due  and  reasonable  receiving,  forwarding,  and 


deliveriDg  by  every  railway  company  at  the  reqnnt 
of  every  other  suoli  company,  sll  Enough  irsffio  to 
and  from  the  railway  of  any  other  such  compsny  si 
through  rates  tolls,  or  fares,  and  also  the  due  sod 
reasonable  receiving,  forwarding,  and  deUvering  by 
every     nulway   company   at   the    request  of  any 
person    ioterested   m     through    traffic,     of    snoh 
traffic    at  through    rates.      Now,    in   determimng 
whether  the   dock  company  are  within  that  snaot- 
ment,    there  are   many  things    to   be   conaderei 
Tliere  are  two  categories  under  either  of  whioh  tbe 
dock  company  might  be  supposed  to  come.     First  of 
all,  there  may  be  a  dook  system  in  which  there  an 
Ittid  down,  in  the  docks,  railways   whioh  loay  be 
called  simply  dock  railways— domestic  railwsyi  for 
the  pnrposeH  of  dock  traffic  within  the  dooks  oon- 
stracted  under  general  powers  to  do  what  is  neoeasaiy 
for  the  work  of  the  docks,  and  merely,  as  it  weie,  by 
chance,  connect  at  the  dock  gates  with  some  extenai 
railway.     In  a  case  like  that  it  may  be  that  then 
would  be  some  purposes  under  the  Rsllway  and  Oaoal 
Traffic  Acts  with  regud  to  which  we  Miould  bam 
jurisdiction  over  them  as  railway    compuiiea,  bat 
nardly,  I  think,  in  relation  to  the  25th  section  of  tlia 
Traffic  Act  of  1888  as  regards  through  tolls  and  n\m, 
It  is  not  necessary  to  express  any  opinion  whetlur 
we  should  have  jurisdiction  in  a  case  of  that  land.  Id 
the  other  category  would  fall  a  dock  compaoy  vbon 
propttty  includes  railways  or  portions  of  railways 
forming  in  fact  a  continuation    of  general  rsilwij 
systems  outside  the  dock  estate,  connecting  the  dool 
railways  with  those  railways  as  part  of  one  oontiniioai 
system,  and  appropriated  for  that  purpose  by  statota 
It  la  within  tlutt  latter  category  that,  as  it  seenu  to 
me  (I  am  afraid  we  are  not  quite  unammosa),  tls 
dock  company  comes.    First  of  all,  by  the  M 
Companies  Act,  1864,  s.  146,  it  was  provided  that  it 
may  be  lawful  for  the  dock  company  and  a  railfi; 
company  to  enter  into  agreements  with  reipectt? 
the  rates  and  charges  to  be  levied  by  tbe  doSktm- 
pany    upon  railway    traffic  using  the    docks,  s>^ 
as     to     the      making     of      through     rates  B& 
charges     and     the     division     and    apportioDOSi^ 
thereof,  and  as   to    the   facilities    to    be  afford 
If  that  section  stood  alone  it  would  probably  oof  ^ 
enough  to  make  the  dock  railways  a  continnstioQ  » 
the  railways  outside.    Then  comes  section  147,  ^^ 
says :  <*  It  shall  be  lawful  for  the  Great  Easton/'  and 
other  railway  companies  there  specified,  **  with  thff 
carriages,    wagons,    and   servants  to  use,  free  d 
charge,    the    railways,    tramways,   and   other  cos- 
veniences  at  the  London   Dock  and    the  Tlotona 
Dock,  so  as  to  enable  them  to  convey  goods  and  other 
traffic  to  and  from  shipping  there,  subject  only  to 
such  reasonable  rules  and  regulations  as  tue  company 
may  find  it  necessary  in  tbe  public  interest  to  am 
and  the  dook  company  shall  provide  space  for  offloci 
for  the  company,  and  for  etorage  and  so  forth.   Nov, 
if  that  were  the  whole  of  the  matter,  I  should  be  vsj 
much  inclined  to  think  it  brought  the  dock  oomps^' 
railways  within  the  scope  of  the  Traffic  Act  o(  lSo8i 
because  it  gives  an  absolute  right  for  the  railway 
companies  named  to  use  these  dock  railways  as  a  ood- 
tinuation  af  their  own  system  subject  only  to  '^^' 
able  rules  and  regulations  in  the  public  interest.  Toe 
matter  does  not  rest  there,  nor  does  it  rest  o'^r^ 
those  two  sections  coupled  with  the  agreement  wbjob 
was  made  during  the  passing  of  the  Act  of  1S<>«> 
by  which   a   right  was   given  to  the  railway  oooi| 
panics  to  exercise  their  powers  on  the  terms  msn- 
tioned  in  the  agreement   It  dof  s  not  rest  there,  ^'^^^^ 
there  comes  next  the  Dock  Companies  Act  of  loio* 

BytheAot  of  1876,8. 6,  sub-section  (0»*^®<»"P^^S 
constituted  proprietors  of  a  branch  called  tht  Nor^ 
Woolwich  branch,  and  in  relation  to  thatbrsooSff 
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seems  to  me  that  they  wotild  unqaestionably  be  a 
railway  company  for  all  the  purposes  of  any  traffic 
which  passed  from  outside  systems  over  that  branch, 
but  I  do  not  understand  tbat  that  is  the  case  in  this 
instance,  or,  at  any  rate,  I  have  not  heard  any  state- 
ment that  traffic,  to  which  this  applioation  refers,  is 
to  be  carried  over  that  branch.     Then  in  t^e  same 
section  there   is   sub- section    (k\    which   provides, 
leaving  out  the  unmaterial  words,  that,  **  the  dock 
company  shall  set  apart  such  sidings  " — ^there  is  an 
alternative  given  which  has  been  adopted — "  as  may 
be  necessary  and    convenient  for  the  marshalling, 
reception,  delivery,  standing,  and  accommodation  of 
trains,  carriages,  wagons,  and  engines,  used  for  the 
purposes  of  dock  traffic  passing  or  intending  to  pass 
to  or  from  the  Victoria  Dock  extension  from  or  to  the 
North  Woolwich   branch  so   far  as  to  render  un- 
neccessary  the   shunting  or  stopping  of  such  trains, 
carriages,  wagons,  or  engines  on  &e  North  Woolwich 
branch ;  and  the  company  shall  permit  any  such  sidinn, 
whether  set  apart  by  them  or  laid  down  by   uie 
Gbeat  Eastern  Co.,  to  be  fully  and  freely  worked  and 
used  by  the  last- mentioned  company  for  dock  traffic.*' 
Now  it  seems  to  me  that  the  proper  conclusion  is, 
that  under  these  various  powers  ana  regulations  the 
dock  company's  railways,  which  are  worked  in  the 
ordinary  manner  with  locomotives  and  so  forth  as  if 
they  were  ordinary  railways,  and  are  worked  under 
powers,  not  optional,  but  compulsory,  on  the  dock 
company  in  connection  with  the  system  of  the  Great 
Eastern  Bailway  Co.,  must  be  regarded  as  railways 
within  the  scope  of  section  25  of  the  Traffic  Act  of 
1888.    I  do  not  see  what  element  is  wanting.    They 
are   unquestionably   railways.      The    railways    are 
owned  and  worked  by  the  dock  company ;   they  are 
owned  and  worked  by  the   dock   company   under 
Parliamentary  authority,  and  they  are  part  of  one 
continuons  route   from   the   system   of   the   Great 
Eastern  Bailway  Go.   to  the  quay  sides.     At  any 
rate,  they   are  part  of  the  continuous  route  from 
the  system  of  the  Great  Eastern    Co.   to  a   long 
way    within    the    dock    boundary  —  namely,    the 
exdiange    sidings  —  a     distance     of     twenty-nine 
chains,  I  think   it  is,   inside  tiie  dock  boimdary. 
Now,  that  part,  at  any  rate  those  twenty-nine  chains, 
or  whatever  the  distance  may  be,  seems  to  me  to  be 
unquestionably    ^art  of  one   continuous  system  of 
railway   oommumcation.      I    do    not   think  it   is 
necessary  to  say  whether  the  reit  of  the  dock  railways 
reached   from  the  Great    Eastern    system   vid    the 
exchange  sidings  are  in  the  same  sense  part  of  the 
continuation  of  the  general  railway  system  or  not ; 
but  at  any  rate,  as   regards  that  portion   of   the 
exchange  sidings  it  seems  to  me  that  the  section  is 
applicable,  and  that  is  enough  to  make  the  dock 
company  interested  in  a  portion  of  the  route,  which 
route  consists  of  the  Great  Eastern  system,  and  of 
this  portion  of  the  exchange  siding  in  combination 
with  the  one  route.    It  is  said  that  there  are  no 
statutory  toUs.      That  is  quite  true.      There  is  no 
statutorv  regulation  of  tolls  or  rates  chargeable  by 
the  do<u:   company  for   the   use   of   this   railway, 
although    there   is    a    statutory  reg^ulation    of   the 
maximum  toUs  and  rates  which  they  can  charge  for 
all  dock  services,  but  the  Bailway  and  Canal  Traffic 
Acts  do  not  provide,  either  in  the  definition  of  a  railway 
company  or  elsewhere,  that  the  existence  of  a  statutory 
regidation  of  tolls  or  rates  shall  be  essential  as  a  condi- 
tion for  the  application  of  the  Act.    Then  it  is  said  no 
returns  are  niade  to  the  Board  of  Trade,  and  no  pro- 
visional order  was  issued  by  the  Board  of  Trade  or 
passed  by  Parliament  in  relation  to  the  dock  railway 
company.    There  may  have  been  reasons  for  that,  or 
it  may  have  been  a  slip  on  the  part  of  the  Bourd  of 
Trade.    That  cannot  ^vem  the  construction  of  the 


section.  For  these  reasons.  I  am  of  opinion  that  the 
dock  company  are  a  railway  company  not  merely  for 
some  purposes  but  for  this  particular  purpose,  and 
that  &e  application  is  well-founded  in  that  respect. 

Sir  Fkedebigk  Peel  read  the  following  judgment : 
This  is  an  application  .to  us  to  order  through  rates 
proposed  to  the  Midlaud  and  the  Great  Eastern  Bailway 
Companies  by  the  London  and  India  Dock  Co.  for 
traffic  from  the  Victoria  and  Albert  D  ck,  vid  the 
dock  compuny's  llnSli  of  railway,  to  stations  on  the 
Midland  Bailway.  The  question  is  whether  these 
dock  lines  are  a  railway  witbin  the  meaning  of  section 
25  of  the  Traffic  Act  of  1888,  which  desoribes  the 
traffic  a  railway  company  may  be  required  to  forward 
at  through  rates  ap  traffic  arriving  by  the  railway  of 
another  railway  company.  Now,  a  raflway  for  this 
purpose  must  be  one  constructed  or  carried  on  under 
the  powers  of  an  Act  of  Parliament,  and  I  am  incdined 
to  think  that  the  dock  company's  portion  cd  the 
through  route  is  not  a  rsilway  of  that  sort.  The 
three  Dock  Acts  of  1853,  1864,  and  1875  are  the 
material  we  have  for  judging  of  this.  The  Act  of 
1853  required  the  dock  company  to  permit  tiie  Eastern 
Counties  Bailway  Co.  to  lay  down  railways  at  the 
intended  Victoria  Dock,  but  gave  the  dock  company 
itself  power  only  to  make  tramways  in  connection 
with  the  dock,  and  the  Act  of  1864,  which  transferred 
the  Victoria  Dock  estate  to  the  London  and  St. 
Katharine  Dock  Go.,  while  it  authorized  the  Great 
Eastern,  the  Midland,  and  other  railway  companies  to 
USA  the  railways,  tramways,  and  conveniences  at  the 
London  Dock  and  the  Victoria  Dock,  left  the  powers 
of  the  dock  company  for  constructing  or  carrying  on 
railways  as  it  st(K>d  under  previous  Acts.  Then  under 
the  provisions  of  the  Act  of  1875  for  the  extension  of 
the  Victoria  Dock,  the  dock  company  are  either  to  set 
aside  for  the  use  of  the  Great  Eastern  Co.,  or  to  allow 
that  company  to  lay  down  upon  the  Victoria  Dock 
estate  such  sidings  as  may  be  necessary  for  the 
accommodation  af  trains  with  traffic  passing 
between  the  Victoria  Dock  extension  and  the  Great 
Eastern  Bailway  Co.'s  North  Woolwich  branch, 
so  as  to  dispense  with  any  shunting  of  the  trains 
ou  that  branch.  In  the  execution  of  this  Act 
the  dock  company  appear  to  have  constructed  on 
their  dock  estate  large  sidings  for  the  exchange  of 
traffic,  having  a  junction  at  one  end  with  the  North 
.Woolwich  branch,  and  connecting  at  the  other  end 
with  the  docks.  By  agreement  with  the  Great 
Eastern  and  other  rauway  companies  they  work  the 
dock  railway  traffic  over  these  lines  to  and  from  the 
«»xohange  sidings  to  which  the  railway  oompanies 
come  to  receive  and  forward  or  deliver  it,  as  the  case 
may  be.  The  sidings  and  lines  so  made  by  the  dock 
company  are  their  ^rtion  of  the  proposea  through 
route,  and  the  question  is,  I  think,  does  the  direction 
to  set  apart  sidmgs  for  dock  railway  traffic  make  the 
sidings  so  set  apart  a  railway,  and  tiie  company  pro- 
viding or  owning  them  a  railway  company  r  It  seems 
to  me  that  it  does  not,  because  the  sidings  which  the 
dock  company  are  directed  to  set  apart  refer,  I  think, 
to  the  sidings  which  by  section  4  ox  the  Act  they  are 
authorized  to  make  in  connection  with  the  Victoria 
Dock  extension,  and,  unless  these  sidings  are  a  railway, 
I  do  not  think  the  setting  them  apart  for  Gbeat  Eastern 
Bailway  traffic  would  make  them  such.  The  various 
works,  however,  authorized  by  section  4  are  evidently 
allowed  as  works  incidental  to  and  an  integral  part  of 
the  dock  undertaking,  and  the  company's  position  in 
relation  to  them  is  that  of  a  dock  company  only.  In 
other  respects  the  applicants  have  none  of  the  grounds 
for  being  regarded  as  a  railway  company,  which  in 
the  case  of  Manche»ter  Ship  Canal  Go,^  10  By.  &  Can. 
Traff.  Gas.  54,  led  us  to  regard  that  Qompany  as  a 
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railway  company  oompetent  to  propose  ihrowh  rates 
to  and  from  their  docks,  and  on  the  whole  I  t£ink  the 
through  rates  as  proposed  by  the  applicants  cannot 
be  granted. 

Viscount  OoBHAic. — So  far  as  I  have  been  able  to 
form  an  opinion  on  the  different  points  of  law  and 
construction  which  are  inyolved  in  this  case  my  con- 
clusion is  in  accord  with  that  of  the  learned  judge, 
and  I  shall  not  attempt  to  add  anything  to  what  he 
has  said. 

From  this  judgment  the  railway  companies  now 
appealed. 

The  case  was  heard,  by  consent  of  the  parties, 
before  only  two  members  of  the  Oourt  of  Appml. 

Moon  {OripjM,  K,C.,  and  Aiquith,  K.C,  with  him), 
for  the  appellants. 

Balfour  Broume^  K.C,  and  Waghorn  {Freeman, 
K.G,f  with  them),  for  the  respondents. —The  argu- 
ments sufficiently  appear  in  the  judgments  of  the 
court. 

The  following  cases  were  cited:  In  re  East  and 
West  India  Dock  Co.,  36  W.  B.  849,  38  Oh.  D.  576  ; 
East  and  West  India  Dock  Co»  ▼.  8haw,  SavHl,  S 
Albion  Co.,  39  Gh.  D.  524,  37  W.  B.  Dig.  153 ,'  Man- 
chester Ship  Canal  Co.  y.  Midland  Bailioay  Co,,  10 
Bly.  &  Can.  TnSL  Cas.  54 ;  and  Williams  y.  London 
and  NoHh'Westem  Railway  Co.,  [1900]  1  Q.  B.  760, 
48  W.  B.  Dig.  106. 

Hsnn  Ck)LLiNS,  ILB. — ^This  is  an  appUcatton  under 
section  25  of  the  Bailway  Traffic  Act,  1888,  by  the 
London  and  India  Dock  Co.  in  its  capacity  as  a 
railway  company  for  a  through  rate  fh>m  its  docks  or 
warehouses  on  the  Victoria  or  Albert  Docks  to  differ- 
ent places  named  on  the  systems  of  the  Great  Eastern 
Bailway  and  the  Midland  Bailway  Co.  [Hie 
learned  judge  here  read  section  25.]  It  seems  to  me 
that  a  railway  company  which  demands  a  through 
rate  must  be  a  railway  company  owning  a  line  which 
forms  part  of  a  continuous  route.  Section  25  pre- 
supposes that  the  demanding  company  has  its^  a 
line  which  is  to  form  a  part  of  that  route,  not  a  mere 
inflnitiflHimal  part,  but  a  part  whidi  would  be 
substantially  tireated  as  part  of  the  transUus  between 
two  giyen  places.  In  this  case  the  api^cants  are  a 
dock  com]^y ;  they  exist  for  the  purpose  of  making 
and  working  a  doolc,  and  as  incident  to  that  they 
came  into  exiitenoe  under  statutory  powers,  and  as 
incident  to  that  of  course  they  had  to  take  powers  to 
lay  down  rails  or  tramways,  and  generally  to  bring 
into  existence  all  the  appuanoes  which  are  ancillary 
to  the  working  of  a  dock.  I  do  not  propose  to  go 
in  detail  through  the  numerous  clauses  in  the  Act 
which  Mr.  Moon,  in  his  yery  clear  argument,  has 
brought  to  our  attention ;  but  I  think  I  am  justified 
in  saying  this,  that  you  do  not  find  in  them  proyidons 
treatmg  dock  companies  as  railways,  whidi  you 
would  expect  to  find  had  the  Legislature  intended  to 
constitute  them  railway  companies  for  all  purposes. 
It  is  a  yery  remarkable  thing  that  in  a  series  of  Acts 
we  do  not  find  the  Bailway  <3auses  Consolidation  Act 
inooinporated  except  for  certain  purposes  that  have  no 
spedflc  relation  to  the  demand  in  question  in  this 
case.  They  are  regarded  as  dock  companies,  with  the 
ordinary  incidents  of  dock  companies  as  such ;  they 
are  not  treated  as  railways  in  the  ordinary  sense  of 
the  term. 

Now  it  is  said  that  the  dock  company  in  this  case 
comes  within  the  statutory  definition  of  a  railway 
which  is  to  be  found  in  section  3  of  the  Begulation  of 
BK^ways  Act,  1873 :  '*  The  term  *  railway  company ' 
includes  any  person  being  the  owner  or  lessee  of  or 
working  any  railway  in  the  United  Kingdom  con- 
struotca  or  carried  on  under  the  powers  of  any  Act 


of  Parliament."  It  must  be  a  *'  railway  "  to  begin 
with ;  and  then  it  must  be  constructed  or  carried  on 
under  the  powers  of  an  Act  of  ParUament.  Further 
down  it  says:  "The  term  includes  eyery  Btation, 
siding,  wharf,  or  dock  of  or  belonging  to  suoh  rail- 
way and  used  for  the  purpose  of  public  traffic."  It 
seems  to  me  perfectty  dear,  and  Mr.  Balfour  Browse 
did  not  contend  to  the  contrary,  that  though  the 
term  "railway"  includes  siding,  wharf,  and  lo  on, 
a  siding  or  wharf  which  is  not  otherwise  part  of  % 
railway  does  not  of  itself  constitute  a  railway ;  and, 
therefore,  if  you  haye  a  siding  which  is  used  as  a 
siding  and  is  brought  into  existence  under  statutory 
powers,  it  is  not  a  nulway  unless  it  belongs  to  s 
railway  and  is  a  siding  of  a  railway.  You  have  to 
find  your  railway  before  you  can  say  that  the  dding 
itself  is  a  part  of  the  railway  or  that  it  comes  within 
the  law  dealing  with  railways. 

Now  in  this  case  the  through  route  inrespeotof 
whicJi  the  applicants  desire  a  ttoough  rate  is  one  from 
their  warehouses  on  either  of  the  said  two  docb  to 
what  are  called  the  exchange  sidings,  and  theooe  on 
te  the  line  either  of  the  Great  Eastern  or  the  Midland 
Bailway  Co.  The  applicants'  share  of  the  route  ii 
simply  comnosed  of  railway  lines  round  about  and 
oyer  tiie  docks  by  means  of  which  they  carry  on  the 
ordinary  business  of  the  dock.  These  linee,  in  no 
sense,  in  my  judgment,  form  a  continuous  routs 
between  two  giyen  places.  They  are  the  lines  (m 
which  the  dock  traffic  is  managed,  and  I  think  it 
would  be  a  departure  from  common-sense  and  tbe 
ordinary  meaning^  of  terms  if  we  were  to  hold  tint 
these  lines  which  constitute  the  ordinary  meant  of 
dealing  with  dock  traffic,  moying  goods  from  wue* 
house  to  warehouse,  and  so  on,  are  parte  of  a  throogk 
route,  parts  of  the  transUus  from  one  point  to  i 
distant  point  on  another  railway. 

When  one  looks  at  the  thing  broadly,  it  seeostf 
me  that  the  dock  and  the  appliances  about  it  af 
really  nothing  more  than  a  large  station,  and  thitiH 
these  appliances  subsist  for  the  purpose  of  doing  tM 
which  would  be  done  at  a  station,   getting  tnSc 
about  to  and  fro,  where  it  is  necessary  in  the  statioii 
They  are  not  part  of  a  line  with  a  terminus  aqwvi 
a  terminus  ad  quern  at  all,  and,  therefore,  if  Mr. 
Balfour  Browne  had  been  driyen  to  rely  on  tbMO 
lines  only  he  would  not,  I  think,  haye  contended 
that  he  had  any  locus  standi  as  a  railway  oompssy' 

But  the  dock  company,  haying  «been  rnaAe  up  of  a 
series  of  amalgamationB,  has  within  it,  as  it  not 
exists,  seyeral  docks,  to  some  of  which  railways  m 
the  fi^l  sense  of  tiie  term  are  annexed,  and  being  in 
that  sense  owners  of  railways,  he  contends  that  the 
dock  company  is  a  railway  com^^y  and  entitled  to 
demand  a  through  rate.  He  points  to  two  lines,  the 
Boyal  Albert  Dock  Bailway  and  the  Blackwall  Bail- 
way.  With  respect  to  the  former  it  is  not  one  that 
has  anything  whateyer  to  do  with  the  point  is 
discussion  before  us  now :  it  is  not  part  of  a  ronte 
oyer  which  the  through  rate  is  asked  for,  because  it 
is  a  Une  that  at  the  present  time  haa  no  power  to 
carry  goods,  and  the  tmrough  rate  is  not  demanded  in 
respect  of  it,  neither  for  the  same  reason  is  tbe 
Blackwall  line. 

Then  we  come  to  what  has  here  been  called  the 
transferred  line.  The  facts  with  respect  to  that  are 
these :  When  the  Boyal  Albert  Dock  was  being  made 
it  was  found  that  the  work  would  interfere  with  tbe 
already  existing  line  of  the  Great  Eastern  ^^^^ 
Go.,  which  ran  across  the  site  of  the  proposed  dock 
and  on  to  North  Woolwich  stetion,  and  therefor^ 
the  Great  Eastern  Bailway  Co.,  in  order  that  iti 
traffic  might  not  be  interrupted,  carried  its  line  nndff 
the  site  by  means  of  a  tunnel,  but  they  left  the  oU 
line  whidi  had  been  used  before  in  ite  old  position. 
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That  had  to  be  interrapted  br  a  drawbridge,  and  an 
arrangement  was  made  whereby  that  part  of  the  line 
which  was  ao  interrapted,  and  for  whioh  the  tunnel 
was  snbstitated,  was  handed  oyer  to  the  dods 
company,  the  Ghreat  Bastem  Co.  still  retaining 
the  right  in  special  drcomstanoes  to  pass  trains 
over  it,  and  they  have  occasionally  done  so. 
The  dock  company,  on  the  other  hand,  acquired  a 
right  to  run  trains  over  it,  and  it  was  contended  on 
their  behalf  that  because  they  own  part  of  a  f olly- 
oonstituted  railway  line  they  are  railway  owners  and 
are  therefore  entitled  to  demapd  a  through  rate.  I 
do  not  think  they  are  the  owners  of  this  bit  of  the  line 
in  the  foil  sense  of  a  railway  company  in  the  ordinary 
sense  of  the  word.  This  nulway  has  been  denuded 
of  its  special  railway  characteristics  in  the  process  of 
transfer  to  the  dock  company,  and  the  dock  company 
do  not  even  now  possess  over  it  any  charging  powers 
whatever,  such  as  one  would  expect  to  find,  and  such 
as  the  Great  Bastem  Bailway  Go.  did  possess  over  it. 
It  has  been  taken  out  of  the  position  of  an  ordinary 
railway  and  is  now  used  by  the  dock  company  simply 
for  the  purposes  of  their  dock.  They  cannot  be 
treated  in  reference  to  their  ownership  of  this  piece  of 
line  as  a  railway  company  or  as  the  owners  of  a  rail- 
way in  the  proper  sense  of  the  terms.  Nor  do  I  think 
if  they  were  a  railway  company  they  could  avail 
themselves  of  the  section  simply  in  respect  of  this  par- 
ticular piece  of  line  and  make  that  l£eir  ground  for 
their  demand  for  a  through  rate,  because  uiey  had  to 
propose  ti^eir  through  route,  and  their  proposal  is 
nom  the  different  wwehouses  along  the  dock  most  of 
which  are  apparently  not  in  connection  with  this  psur- 
ticular  Ut  of  railway  line  at  all. 

But  it  is  contended  on  the  part  of  the  dock  company 
that  inasmuch  as  they  have  a  piece  of  real  railway  they 
are  a  railway  company  in  respect  of  it,  and  can  draw 
in  all  the  lines  connected  with  it  and  say  that  they 
are  sidiogs  and  approaches  to  a  railway,  and  there- 
fore are  entitled  to  demand  over  them  a  through 
route.  I  think  that  it  would  be  quite  absurd  to  say 
that  the  sidings  in  this  case  and  the  rest  of  these 
lines  are  ancillary  in  any  sense  to  that  bit  of  railway. 
On  the  other  hand,  it  seems  to  me  that  the  bit  of  rail- 
way is  really  merg^  into  what  I  may  call  the  tram- 
ways, and  that  their  lines  are  used  simply  as  ancillary 
to  the  dock  system.  I  think  therefore  that  these  lines 
oumot  be  cidled  a  railway  in  any  sense  within  the 
m^sning  of  the  Bailway  and  Canal  Traffic  Act,  1888. 

On  these  grounds  it  seems  to  me  that  the  applicants 
have  failed  to  show  anything  in  the  nature  of  a 
through  routo,  part  of  which  passes  over  their  own 
line,  or  that  they  are  owners  of  a  railway  over  whioh 
they  are  prepared  to  offer  a  through  route.  But  it  is 
said  that  the  decision  in  the  case  of  the  Manchester 
Ship  Canal  Co,  v.  The  Midland  Bailway  Co,  con- 
cludes this  case  against  the  defendants.  I  was  a 
party  to  that  case,  as  was  also  Sir  Frederick  Peel, 
and  I  think  that  instead  of  it  being  an  authority  in 
UkYovx  of  the  applicants  in  this  case,  it  is  an  authority 
against  them.  The  decision  was  in  fieivour  of  the 
applicants  in  that  case  simply  and  solely  on  grounds 
which  do  not  exist  here,  and,  in  fact,  it  is  a  decision 
that|  but  for  the  existence  of  those  very  special  cir- 
cumstances, must  have  been  the  other  way.  In  that 
case  there  were  special  powers  whereby  the  Ship 
Canal  Co.  were  able  to  chiurge  tolls  on  rulways,  and 
they  had  actually  an  order  made  l^  statutory  power 
regulating  the  toUs  and  charges  which  they  were  to 
make,  and  they  were  therefore  held  to  oe  in  the 
position  of  persons  who  owned  a  real  railway  in  the 
proper  sense  of  the  term  over  which  the  public  were 
allowed  to  traved  at  certain  given  rates,  and  that  they 
were  therefore  in  the  position  of  a  railway  company 
80  as  to  leave  it  witlun  the  jurisdiction  of  the  rail- 


way commissioners  to  grant  them  a  through  rate.  I 
think  that  was  an  extreme  case.  I  thmk  it  was 
decided  on  very  special  circumstances  which  do  not 
exist  here.  I  think  Sir  Frederick  Peel  has  taken  tiie 
right  view  in  the  present  case.  He  differs  from  my 
brother  Wright,  and  I  can  say  no  more  than  that  in 
this  case  I  prefer  his  reasoning,  which  commends 
iteelf  tome  and  which  I  agree  with,  to  that  of  my 
brother  Wright.  I  think,  therefore,  this  appeal  ought 
to  be  allowed. 

Mathbw,  L.J. — I  am  of  the  same  opinion.  I 
think  it  is  clear  that  section  25  of  the  Bailway  and 
Canal  Traffic  Act,  1888,  explained  by  the  Begulation 
of  Bailways  Act,  1873,  contemplates  a  continuous 
line  of  railway  communication  with  complete 
different  lines  of  railway,  and  that  it  must  be  a 
railway  created  by  statutory  authority.  Has  that 
section  any  application  to  the  present  case?  Here 
it  is  said:  You  have  tramways  worked  by  steam 
called  railways ;  they  are  provided  by  the  dock  com- 
pany for  the  accommodation  of  their  goods,  and  are  rail- 
ways within  the  meaning  of  this  Act.  I  should  have 
thought  that  it  is  perfe^y  clear  that  they  are  not* 
They  are  not  part  of  a  continuous  line  of  communica- 
tion from  one  terminus  to  another.  They  are  pro- 
viaf oas  made  by  the  dock  company  for  carrying  on 
its  buftiness  in  a  way  convenient  to  itself. 

It  was  said  by  Mr.  Balfour  Browne  that  there 
was  another  ground  on  which  these  lines  of  com- 
munication and  sidings  could  be  treated  as  a  railway. 
That  was  that  the  portion  of  the  railway  called  the 
transferred  line  was  a  railway  constituted  by  a  proper 
authority  created  in  the  ordinary  way,  and  that  this 
line  of  tramway  and  sidings  must  be  treated  as 
belonging  to  that,  and  forming  part  of  a  railway 

Sstem.  Now,  I  am  unable  to  accept  the  statement 
at  that  transferred  line  retains  its  old  character  of  a 
railway.  It  seems  to  me  that  it  has  been  practically 
transfened  into  the  group  ef  tramways  wnich  were 
usedbytiie  dock  company  for  the  purpose  of  their 
burliness.  Then  we  had  an  argument  as  to  the 
sidines,  and  the  sidings  were  said  to  be  of  themselves 
a  rauway.  and  titiat  the  communication  with  them 
therefore  belonged  to  the  dock  company  as  a  railway 
company.  But  suppose  the  sidings  had  been  placed 
at  the  boundary  of  uie  dock  premises,  and  the  goods 
had  been  taken  from  the  railway  company  there  by 
the  dodc  company,  could  it  be  reasonably  said  that 
the  sidiogs  under  those  circumstances,  because^  of 
their  communication  with  the  railway  lines  outside, 
had  become  a  railway  within  the  meaning  of  the  Act  ? 
I  am  clearly  of  opinion  that  this  last  argument 
fails,  like  the  others,  and  I  agree  that  this  appeal 
should  be  allowed. 

Appeal  allowed. 

Solicitors  for  the  appellants,  the  Midland  Bailway 
Co.,  Beale  &  Co, 

Solicitor  for  the  appellants,  the  Great  Eastern 
Bidlway  Co.,  E,  Moore, 

Solicitors  for  the  respondents.  Turner^  Son,  Ss 
Foley, 


March  19. 


From  Chan.  Div. 

(Collins,  M.B,,  and  Bomer  and 

Mathew,  L.JJ.} 

In  re  "  ITnesda  "  Tsadb-Mabk.  (a.) 

Trade-mark  —  Begistralion  —  Invented  word  —  Non- 
descriptive  wordr—**  Uneeda  " — Patents,  Designs,  and 
Trade-Marks  Ad,  1883  (46  &  47  Vict  c,  57),  j.  64— 

(a.)  Beported  by  F.  G.  BircKBB,  Esq.,  Barrister- 

at-Law. 
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FatmU,  Dengm,  and  Trade- Marks  Act,  1888  (51  <]& 
52  Vict.  c.  60)»  8.  10. 

The  word  **  Uneeda,^*  which  was  a  mere  misspelling 
of  the  words  **  You  need  a,'*  held  not  to  he  a  proper  «u6- 
Ject  of  registration  as  a  trade-mark  for  biscuits,  under 
either  (d)  or  {t)  of  section  64  of  the  Patents,  Designs,  and 
Trade- Marks  Act,  1883,  as  amended  by  section  10  of  t?ie 
Act  of  1888,  as  not  being  either  **  an  invented  word  "  or 
"  a  word  or  words  having  no  reference  to  the  character 
or  quality  of  the  goods" 

Decision  of  Oozens-Hardy,  J.,  [1901]  1  Ch.  550,  49 
W.  B.  Dig.  175,  affirmed. 

Appeal  from  a  deoision  of  OozeoB-Hardy,  J.,  [1901] 
1  Ch.  550,  49  W.  B.  Dig.  175. 

The  National  Bisonit  Co.  of  New  Jeney  City,  in 
the  XTnited  States  of  Amerioa,  applied,  under  section 
62  of  the  Patents,  Designs,  and  Trade-Marks  Act, 
1883,  for  reflristration  of  a  trade-mark  consisting  of 
the  word  '*  Uneeda  **  in  respect  of  biscuits  and  other 
articles. 

Section  64  of  the  Patents,  Designs,  and  Trade- 
Marks  Act,  1883,  as  amended  by  section  10  of  the 
Act  of  1888,  enacts  as  follows :  *'  For  the  purposes 
of  this  Act  a  trade -mark  mnst  consist  of  or  contain 
at  least  one  of  the  following  essential  particulars : 
.  •  .  (d)  An  invented  word  or  inTented  words;  or 
(e)  a  word  or  words  having  no  reference  to  the 
character  or  quality  of  the  goods,  and  not  being  a 
geographical  name." 

An  affidavit  made  in  support  of  the  application 
stated  as  follows:  ''The  word  'Uneeda'  wai  first 
invented  by  H.  N.  MacEinney,  of  Philadelphia, 
Pennsylvania,  U.S.A.,  of  the  advertising  department 
of  tiie  applicant  company,  and  was  origin%lly  intended 
to  be  associated  with  a  picture  of  an  Indian  maiden, 
and  was  therefore  the  name  of  an  aborigine  of  the 
North  American  Continent.  It  was  also  intended 
that  a  pathetic  legend  or  story  should  accompany  this 
word,  but  the  pictorial  part  was  afterwards  abandoned 
and  simply  the  word  used." 

The  comptroller  refused  to  register  the  trade-mark 
on  the  grounds— first,  that  the  word  "  Uneeda  "  was 
not  an  invention,  but  was  a  mere  misspelling  of  the 
words  "  Ton  need  a/'  and  misspelling  could  not  be 
considered  invention ;  secondly,  tiiat  the  words  "  You 
need  a  "  were  words  having  reference  to  the  character 
or  quality  of  the  goods,  as  they  conveyed  the  idea 
that  the  prospective  purchaser's  personal  comfort 
would  be  promoted  by  the  acquisiton  of  the  article. 

The  company  appLL«d  to  Oczens-Hudy,  J.,  for  an 
order  directing  the  comptroller  to  proceed  with  the 
application  for  registration. 

Ck)zens-Hardy,  J.,  refused  the  application,  being  of 
opinion  that  on  both  the  grounds  taken  by  the 
comptroller  the  word  "  Uneeda "  was  not  a  proper 
subject  of  registration  as  a  trade-mark. 

The  company  appealed. 

Movlton,  K.C.,  and  E.  F,  Lever,  ioT  the  company. — 
There  is  as  much  invention  in  the  word  "  Uneeda  "  as 
there  was  in  the  word  "  Solio,"  which  was  held  by  the 
House  of  Lords  to  be  an  invented  word:  Eastman 
Photographic  Materials  Co,  (Limited)  v.  Comptroller'' 
General  of  P<Uents,  Designs,  and  Trade- Marks,  47 
W.  B.  152,  [1898]  A.  0.  571. 

Sir  R.  B,  Finlay,  A.Q.,  and  B.  J.  Parker,  for  the 
Gomptroller-Qeneriil,  were  not  called  upon  to  argue. 

Thb  Coubt  (Oolldts,  M.B.,  and  Bombb  and 
Mathbw,  L.JJ.}  dismissed  the  appeal. 

Appecd  dismissed. 

SoUdton  for  the  company,  Bum  &  Berridge. 

Solicitor  for  the  OomptroUer-Qeneral,  Solicitor  to 
Board  of  Trade. 


K(|A  OCoutt  Of  9tt0ttce. 

Chan.  Div.    I  »««  i7 

Kekewich,  J.  f  .Jan.  U. 

In  re  OsBOBinB  &  Bbight's  (LnciTBD).  (a.) 

Settled  land — Conflict  between  provinona  of  wHl  and 
provisions  of  Settled  Land  Acts — Consent — Undivided 
sharesSetOed  Land  Act,  1882  (45  <£;  46  Fid.  c,  38], 
s.  56  {2)— Settled  Land  Act,  1884  (47  dh  48  Vid.  c 
18),  s.  6  (2). 

If  lands  are  settled  in  undivided  shares,  a  power  of 
sale  of  the  whole  given  to  the  trustees  vnll  conflict  wi^ 
the  powers  of  sale  of  their  shares  possessed  by  the  tenantt 
for  life  under  the  Settled  Land  Acts,  arid  cannot  he 
exercised  without  the  consent  of  all  the  tenants  for  lift  of 
undivided  shares.  Each  of  such  persons  is  merdy 
tenant  for  life  of  his  undivided  share,  so  theU  the  consent 
of  one  of  them  would  not  be  sufficient  under  section  6  (2) 
of  the  Settled  Land  Act,  1884,  to  entitle  the  trustees  to 
sell  the  entirety. 

Adjourned  summons  under  the  Vendor  sod 
Purcmaser  Act,  1874. 

By  the  will  of  B.  C.  Osborne  all  his  real  estate  sod 
also  his  residuary  personal  estate  were  devised  and 
bequeathed  to  trustees  upon  trust  that  they  should 
stand  possessed  thereof  and  of  the  investments  and 

Sroceeds  as  to  one-fifth  part  for  eaoh  of  his  four 
aughters,  and  as  to  the  remaining  fifth  part  for  xhe 
children  of  a  deceased  daughter  who  being  a  son  or 
sons  should  attain   the  age  of   twenty-five  yean, 
or  being  a  daughter   or   daughters    should  attaia 
that  age  or  marry.     The  share  of  eaoh  dat^bter 
was     settied    upon   her   during    her   life,    with  i 
restraint  on  anticipation,  with   remainder   to  aneb 
person  or  persons  as  she  should  appoint,  and.  in  defaatt 
of    appointment   for   children   or  other   issue  v^ 
shoula  attain  the  age  of  twenty-five  years,  or  in  (^ 
case  of  daughters  should  marry.     There  was  alao » 
gift  over  in  case  of  the  death  of  any  of  the  daughtan 
without   issue   and  without   having    exercised  hff 
power  of  appointment,  and  a  power  to  the  trustees  to 
sell  or  dispose  of  any  part  of  the  real  and  peraosal 
estate  either  by  public  auction  or  private  ooncraot  ai 
they  should  think  proper  and  benefici^ 

In  June,  1901,  the  trustees  of  the  will  oontraoted 
to  sell  certain  leasehold  property  which  formed  pazt 
of  the  testator's  residuary  estate. 

At  that  time  three  of  tiie  testator's  daughtera  wsra 
still  living  and  had  husbands  living,  and  a  fourth  had 
died  intestate  and  without  exercising  the  power  of 
appointment,  and  left  a  husband  and  a  son  who  waa 
her  heir-at-law.  There  were  five  children  of  the 
daughter  who  had  died  before  the  date  of  the  will, 
and  three  of  them  had  attained  the  age  of  twenty- 
five  years.  It  was  stated  that  only  one  of  the  aharea 
of  the  three  daughters  who  were  still  living  haa 
become  vested  by  tbe  exercise  of  the  power  of 
a|^>ointment« 

The  purchasers  required  the  conourrenoe  of  all  the 
tenants  for  life  of  undivided  shares;  tiie  vendors 
offered  the  ooncurrence  of  only  one  of  them,  whioh 
they  submitted  was  sufficient. 

^e  present  summons  was  aocordingly  taken  oat  by 
the  purchasers,  who  asked  for  a  dedlarataon  whetbtf 
or  not  the  power  of  sale  given  by  the  will  to  the 
trustees  was  exerdseable  witiiout  tiie  consent  of  ^7 
person  or  persons,  and  if  any  such  consent  was 
required,  then  of  whom.  , 

Upon  the  hearing  of  the  summons  it  was  adoitt^ 

(a.)  Beported  by  J.  F.  Isbldt,  Esq., 

Law. 
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that  the  limitatioDS  in  f  ftTonr  of  the  duldren  of  the 
testator's  surviving  daughters  were  Toid  as  trans- 
gressing the  rule  against  perpetoittes. 

J*  T.  Prior ,  iot  the  pnrohasers.— There  is  in  this 
case  a  ooDfliot  within  the  meaning  of  section  66  of 
tbe  Settled  Land  Aot,  1882,  between  the  powers  oon- 
f erred  by  the  Aot  on  the  tenant  for  life  and  those 
^irhioh  the  will  gives  to  the  trustees :  In  re  Focock  and 
Pranherd^B  Contract,  44  W.  B.  247,  [1896]  1  Ch.  302 ; 
Earl  of  Lonsdale  y.  Lowther,  [1900]  2  Oh.  687,  49 
W.  B.  Dig.  167.  Therefore  the  trostee  cannot  sell 
-without  some  consent,  and  the  persons  whose  consent 
is  required  are  all  the  tenants  £>r  life  of  the  separate 
shares. 

^.^  P.  BewiU,  for  the  vendors. — ^First,  there  is  no 
conflict  within  the  meaning  of  the  section,  for  there 
is  no  tenant  for  life  of  the  entirely.  Secondly,  if 
there  is  a  conflict,  and  the  consent  of  some  perion  is 
required,  then  the  consent  of  one  of  the  tenants  for 
life  of  an  undivided  share  is  sufficient,  under  section 
6  (2)  of  the  Settled  Land  Act,  1884. 

Prior,  in  reply. — The  section  does  not  apply 
because  there  are  not  two  or  more  persons  who 
together  make  up  a  tenant  for  life,  but  severid  tenants 
for  life  of  undivided  shares.  Cooper  v.  BeUey,  47 
W.  B.  448,  [1899]  I  CSh.  639,  shows  that  the  case  of  a 
settlement  of  an  undivided  share  falls  within  section 
56  of  the  Act 

Kkjuswiou,  J.,  after  referrinff  to  the  terms  of  the 
will,  continued  as  follows:  "R  is  necessary  for  the 
present  only  to  notice  that  the  testator's  daughters 
became  tenants  for  life  in  {KMsession  of  their  shares 
with  absolute  powers  of  appointment  by  deed  or  will. 
The  testator  gave  his  trustees  power  to  sell  or  dispose 
of  his  real  and  residuary  penonal  estate,  and  tiiey 
have  purported  to  exercise  that  power  of  sale.  The 
question  is  whether  they  can  exercise  that  power  of 
B«le,  or  whether  W  reason  of  the  provision  in  section 
66  of  the  Settled  £and  Act,  1882,  they  are  bound  to 
get  the  consent  of  some  persons  to  the  sale.  It 
seemed  good  to  the  Legislature  in  introducing  the 
new  code  contained  in  the  Settled  Land  Act,  1882,  to 
provide  for  the  case  of  conflict  between  the  provisions 
of  a  settlement  and  those  of  the  Act.  [Bia  lordship 
read  section  66  (2),  and  continued  as  follows:] 
If  the  trustees  were  selling  the  share  which  has  been 
settled  in  trust  for  anv  one  of  the  daughters,  no  doubt 
her  consent  would  be  required.  The  sub-seotion  is 
strangely  worded,  and  it  seems  to  me  that  the  first 
and  second  parts  of  it  do  not  exactly  fit  tc^ther ; 
but  it  is  perfectly  dear  that  the  object  of  the  sub- 
section was  to  maintain  the  code  of  the  Settled  Land 
Act,  1882,  and  to  provide  that  no  power  exercisable 
under  a  wUl  shall  in  any  way  confUot  with  the  exercise 
of  the  power  conferred  by  tiie  statute  on  persons 
benefidally  interested  under  the  wiLl.  The  first 
argument  on  behalf  of  the  vendors  is  that  here  there 
is  no  conflict.  It  is  said  that  there  can  be  no  conflict 
between  a  power  given  to  trustees  to  sell  the  entirety 
and  the  power  of  a  tenant  for  life  to  sell  lus  or  her 
part  or  ware  of  the  estate.  That  there  is  a  conflict  as 
regards  the  particular  part  or  shue  of  the  estate  can 
hittdly  be  denied,  and  I  th«nk  that  if  authority  were 
wanted  to  show  that,  it  is  supplied  by  the  case  of 
Earl  of  LomdaU  v.  Crawford,  But  the  main  point  is 
that  the  sale  of  the  entirety  by  the  trustees  doet  not 
conflict  with  a  sale  of  one  flfth  part  or  share  by  the 
particular  tenant  for  life  thereof.  I  think  that  this 
first  contention  is  not  well  founded.  This  lady,  on 
the  assumption  I  am  now  making,  is  tenant  for 
life  of  a  share,  and  that  share  has  been  settled.  No 
doubt  she  can  sell  the  share  under  the  Settled  Land 
Act  if  she  pleases,  and  so,  as  between  hersdf  and  the  | 


purchaser,  convert  the  beneficial  interest  under  the 
will.  It  is  perfectly  competent  to  her  to  exeroiM 
that  power  under  the  Act.  If,  therefore,  the  trostees 
sell  the  entirety,  they  are  deprivinff  her  of  the  power 
to  sell  her  share.  That  immediately  raises  a  oonfiict, 
and  makes  it  necessary  that  she  should  be  a  con- 
senting puty  to  the  sale  by  the  trustees. 

But  then  it  is  observed  that  the  provision  in 
section  66  apj^es  only  when  there  is  a  tenant  for 
life,  but  that  tiiis  lady  is  not  a  tenant  for  life, 
but  only  a  person  having  the  powers  of  a  tenant 
for  life.  That  she  is  such  a  person  is,  I  think, 
clear  from  In  re  Pocock  and  Pranksrd^B  Contract.  Does 
the  proviaion  bear  that  meaning  ?  The  second  branch 
of  section  66  (2)  does  not  say  ''  tenant  for  life,  or 
person  having  the  powers  of  a  tenant  for  life'';  but 
the  word  '' aocoroungly  *'  does  not  imply  that  the 
the  powers  of  the  Act  are  to  prevail  in  the  case 
speomed  and  in  no  other  case.  The  dause  is  brought 
in  by  way  of  illustration  of  the  cases  in  which  the  first 
branch  of  the  sub-seotion  is  to  apply.  Then  it  is  said 
that  there  again  it  is  only  '<  the  tenant  for  life  "  that 
is  mentioned.  There  is  a  little  obsourily  in  the 
language  there ;  bat  the  object  of  the  section  was  to 
provide  against  confliot,  so  that  where  there  are  two 
powers,  one  oatside  tiie  Act,  and  one  under  it,  then 
the  Act  shall  be  called  in ;  the  former  power  shall 
not  be  exeroised  without  the  consent  of  the  person 
having  the  latter. 

Then  there  is  a  further  argument  that  under  section 
6  (2)  of  the  Act  of  1884  only  the  consent  of  one  of  the 
tenants  for  life  is  necessary,  and  that  the  consent  of 
one  being  obtained,  that  of  the  others  is  not  required. 
It  is  said  that  the  different  tenants  for  life  are  tenants 
in  common,  and  therefore  they  together  constitute  the 
tenant  for  life,  and  the  consent  of  one  of  them  only  is 
necessary.  It  seems  to  me  that  the  lady  whose 
consent  has  berai  obtained  is  not  one  ox  several 
persons  who  together  constitute  a  tenant  for  life,  but 
is  simply  tenant  for  life  of  an  undivided  flfth.  She 
is  not  tenant  for  life  of  the  entirety,  nor  is  she  one 
of  several  persoos  who  are  together  tenant  for  life 
of  the  entirety.  There  is  no  person  who  is  tenant  in 
common  with  her  of  the  undivided  fifth.  And  the 
same  is  true  of  any  other  person  in  a  similar  position 
with  respect  to  any  other  undivided  share.  Accord- 
ingly, I  think  I  ought  to  make  an  order  declaring 
that  the  power  of  sale  given  by  the  will  is  not 
exerdseable  without  the  consents  of  the  persons 
benefidally  interested  under  the  will  who  are  tenants 
for  life,  or  entitied  to  exercise  the  powers  of  a  tenant 
for  life  under  the  Settied  Land  Acts. 

Solidtors,  Vallance  &  Valkmce,  for  Herd  (k  NtUt, 
Birmin^iam;  Sandare  d  Harding,  for  J.  C.  Fowke 
dk  Son,  ISirmingham. 


C9mn.  Div.  ) 
Byrne,  J.  5 


March  16. 


In  re  Bobbbts. 
BoBSBTS  V,  Fabry,  (a.) 

WiU— Satis/action — Bequest  of  legadee  to  several  persons 
of  sums  eqyal  to  debts  secured  by  promissory  notes — 
Time  for  payment  of  legacies. 

Pecuniary  legacies  which  by  the  express  terms  of  the 
will  were  not  payable  until  a  period  of  four  years  after 
testator's  decease  are  not  a  satisfaction  for  debts  of  equai 
amount  secured  to  the  legatees  by  a  negotiable  instrument 
made  by  the  testator, 

(a.)  Beported  by  J.  Abthub  Pbiob,  Esq.,  Banister- 

at-Law. 
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SommoDs. 

ThiB  was  a  STimmons  in  an  action  oommenced  in 
1898  by  originating  smumons  for  the  adminiitration 
of  testator's  estate  and  the  payment  of  certain  sums 
dne  for  the  costs  of  a  probate  action  in  connection 
therewith. 

The  whole  of  testator's  personal  estate  having  been 
exhausted  in  the  payment  of  his  debts,  his  real  estate 
was  directed  to  be  sold  and  paid  into  court. 

The  present  application  was  by  Humphrey 
Pritdhard  on  behalf  of  himself  and  others  for  payment 
of  oertain  legacies  mentioned  in  testator's  wiU. 

The  question  was  as  to  whether  the  doctrine  of 
satisfaction  applied  to  the  legacies. 

The  facts  of  the  case  were  as  follow : 

The  will  of  the  testator  so  far  as  it  is  material  was 
as  follows  :  **  This  is  the  last  will  and  testament  of 
me,  Bichard  Roberts,  Cefnpontref  Aberwch,  Car- 
narvonshire. I  give  all  my  property  to  Elizabeth 
Pritchard,  who  is  at  present  in  service  here,  and  I 
appoint  her  executrix.  And  I  direct  that  she  is  to  pay 
the  following  sums — ^to  Humphrey  Pritchard,  Ponfras, 
£50,  to  Hu|^  Pritchard,  brother  of  Elizabeth  Pritchard, 
£200 ;  to  Robert  Pritchaid,  her  brother,  £100 ;  to 
Humphrey  Pritchard,  her  brother,  £80  "  (the  appli- 
cant); "  and  I  direct  that  Elizabeth  Pritchard  is  to  have 
four  years  after  my  death  to  pay  the  above  money, 
and  that  she  is  after  that,  to  pay  £40  a  year  from  the 
land  to  Mary,  the  daup^hter  of  my  son  Itobert." 

The  testator  was  mdebted  to  the  above-named 
pecuniary  legatees  on  the  joint  and  several  pro- 
missory note  of  himself  and  his  son  in  sums  equalling 
in  amount  the  legacies  bequeathed  to  them  under 
his  will,  in  respect  of  advances  made  by  them  to  his 


With  the  exception  of  two  sums  of  £50,  all  the 
liabilities  had  been  dischajqg^  by  the  testator  before 
his  death. 

Brydgea,  for  Humphrey  Pritchard. — ^This  is  not  a 
case  in  which  the  doctrine  of  satisfaction  applies. 
The  rule  has  no  application  when  the  debt  is  of 
greater  value  than  the  legacy.  Here  there  is  a  debt 
on  a  negotiable  instrument,  on  which  interest  will  run 
immediatdy;  but  in  the  case  of  the  legacies  under 
this  will  interest  will  not  run  until  four  years  after 
testator's  death. 

MaUhewB  v.  MtOhewSy  2  Yes.  sen.  635 ;  In  re  Fletcher, 
36  W.  B.  841,  38  Oh.  D.  373;  Atkinson  v.  LUOewood, 
L.  B.  18  Eq.  595;  NicoUs  v.  Judaon,  2  Atk.  300; 
In  re  Horlock,  43  W.  B.  410,  [1895]  1  Oh.  516. 

W,  LI,  WiUiama,  for  the  executrix. 

Corrie,  for  the  plaintiff  in  the  action. — ^The  doctrine 
of  satisfaction  applies  here,  as  in  this  case  there  are  a 
number  of  different  sums  bequeathed  to  different 
persons  which  exactly  correspond  in  value  to  the  debts 
due  to  the  same  persons  by  the  testator. 

Farrer  v.  Park,  3  Oh.  D.  309,  29  W.  B.  Dig.  323 ; 
and  Theobald  on  Wills  (5th  ed.},  p.  673,  were  a]so 
referred  to. 

Brydgee  replied. 

Bybitb,  J.,  after  stating  the  terms  of  the  will  and 
the  facts  of  the  case:  The  fact  is  that  the  precise 
sums  which  the  testator  in  his  will  bequeathed  to  the 
legatees  were  the  sums  in  which  he  was  indebted  to 
them.  The  legacy  to  Humphrey  Pritchard  is  a 
legacy  of  the  sum  of  £80,  the  amount  of  his  debt 
Is  this  sufficient  to  establish  satisfaction  F  I  do  not 
think  that  it  is.  Oonstruing  the  will  it  appears, 
firstly,  that  these  legacies  could  not  be  sued  for 
until  four  years  after  the  death  of  the  testator,  while 
the  debts  could  be  sued  for  at  once;  there  is  therefore 
Leie  a  difference  of  time  between  the  payment  of  the  ^ 


debt  and  the  legacy,  and  this  will  negative  satisiactioiL 
Secondly,  it  appears  that  the  debts  were  seoorod  by 
negotiable  instruments,  and  the  authorities  show  tiutt 
where  this  is  the  case  the  doctrine  of  satisfaction  doei 
not  apply.  Thirdly,  it  appears  that  the  legacy  ii  not 
for  the  same  sum  as  the  debt.  No  interest  is  gifoa  on 
the  legacy  for  four  years,  but  interest  is  payable  an 
negotiable  instruments.  I  have  not  gone  at  leng& 
into  all  the  authorities.  They  have  been  lately  oaze- 
f  ally  examined  by  Stirling,  L.  J.,  ia  In  re  Horlodt, 
There  will  be  judgment  for  the  def^dant  H.  Pany  for 
payment  of  the  legacy  of  £80  subject  to  legaoj 
auty  and  liberty  to  tiie  other  persons  to  whom 
legacies  were  given  in  the  will  to  apply  in  chamben 
for  the  payment  of  such  legacies. 

Solicitors,  Lloyd^George  &  Reherts ;  Harvey  CliftoUt 
for  Lloyd-George  A  George,  Oriccieth ;  Huntley  A  iSro, 
for  Evan  Boheri  Daviee,  Pwllheli. 


March  17, 18. 


Ohan.  Div.  i 
FarweU,  J.  j 

FnroHLBY  Eleotbic  Light  Co.   (Limttbd)  v, 
Fibohlbt  Ubban  DisTBicr  Council,  (o.) 

Local  government — Street — Fee  eimple  of  road — VeBUnj 
in  local  authority — Electric  light  company — Overhai 
wiree— Public  HeaUh  Act,  1876  (38  &  39  Vict,  c  55), 
8.  U9— General  Turnpike  Act,  1822  (3  Geo.  4,  c  126), 
8.  84. 

A  strip  of  land  was  acquired  in  1828  in  fee  simpU  hj 
trustees  under  the  General  Turnpike  Act,   1822,  fort^ 
purpose  of  making  a  public  road.    In  1872  the  tumpika 
were  removed  from  the  road,  and  from  1878  ontoardtdt 
Finehley  Local  Board  and  its  successors,  the  Finehki 
Urban  District  Council,  maintained  the  said  road,  h 
1901  an  electric  light  company  carried  thoir  wires  ocnv 
the  road,  and  the  urban  district  council  caused  these  wt 
to  be  cut.     The  electric  light  company  now  brought* 
action  for  an  injunction  to  restrain  the  district  cowi 
from  interfering  ufith  their  wires. 

Held,  that  the  legal  estate  in  the  road  lay  in  the  rd 
representative  of  the  surviving  trustee  of  the  original  (» 
veyance  in  1828,  who  held  for  the  local  authoritj/,  f^ 
that  the  land  in  fee  simple  had  been  in  this  case  acquit^ 
and  still  was  required  for  the  purposes  of  the  street^  ^d 
consequently  the  action  was  dismissed. 

This  was  an  action  for  an  injunction  to  restrain  ^ 
defendants,  t^e  Finehley  Urban  District  CouncO,  from 
breaJdng,  cutting,  severing,  or  otherwise  interionf 
with  the  electric  cables  of  the  plaintiffs  over  or  aoroa 
the  Begent's  Park-road,  Finddey,  or  from  hinderiog 
and  obstructing  the  plaLutifb  in  the  erection  of  elM* 
trie  lines  over  or  across  roads  or  streets  within  tlN 
urban  district  of  Finehley. 

The  plaintiifa  were  a  limited  company  incoiporstt^ 
in  August,  1900,  having  offices  at  17,  South-stieai, 
Finsbnry,  and  having  as  one  of  the  objects  of  '^ 
formation  the  sup^y  at  Finehley  and  elsewhere  of 
electricity  for  lightmg  and  other  purposes.  Since  ^ 
incorporation  of  the  comfNany  the  plaintiffii  ^ 
begun  to  develop  their  business  in  the  district  <s 
Finchl^. 

The  urban  District  Council  of  Finehley,  who  were 
the  defendants  in  the  action,  bad  obtained  in  1899  » 
provisional  order  from  the  Board  of  ^ule  empowenag 
them  to  undertake  the  necessary  works  for  supplyiog 
electricity  to  the  inhabitants  of  their  district 

On  the  19th  of  AprO,  1901,  a  compromise  «if 
efiElBcted  in  an  action  started  by  the  def  en^Unts,  and  ts 

(a.)  Beported  by  J.  H.  Dayibs,  Esq.,  Bazrister- 

at-Law. 
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order  was  taken  by  consent  whereby  the  preient 
plainti£b  undertook  that  they  wonld  not  without  the 
oonncil'8  licence  open  or  break  up  any  road  yeated  in 
the  council  until  fourteen  days  after  application  had 
been  made  to  the  council  for  liberty  to  open  the  road 
in  question. 

On  the  280i  of  September,  1901,  the  plaintiffs 
osnied  their  wires  across  the  Regent's  Park-road  at  a 
heiffht  of  more  than  thirty  feet  aboye  the  ground, 

C^  the  1st  of  October  the  defendants  caused  the 
wires  to  be  cut,  and  in  consequence  the  present  action 
Wflts  brought. 

^  It  Bjmwnd  that  the  Begent*B  Park-road  was  con- 
■tmctea  by  certain  turnpike  trustees  under  the  pro- 
visions of  a  special  Act  of  Parliament  (7  Geo.  4,  c.  xc). 
The  site  of  one  side  of  the  road  where  the  plainti£Gi 
wires  crossed  formed  part  of  laud  acquired  by  the 
turnpike  trustees  under  an  indenture  dated  the  7th  of 
NoYcmber,  1828.  The  said  site  was  duly  conveyed  to 
and  vested  in  the  turnpike  trustees,  their  heirs  and 
aucoessors,  in  fee  simple  free  from  any  reservations  in 
^favour  of  the  owners  of  the  adjoining  lands  or  other 
reservations. 

In  1872  the  turnpikes  were  removed  from  the 
Begent's  Park-road,  and  from  1878  (on  the  constitu- 
tion of  the  Finchley  Local  Board]  and  onwards  the 
road  was  maintained  by  the  defendants. 

Jenkins,  K.C,  and  Buckmcuter,  for  the  plaintiffs. — 
The  fee  simple  of  the  road  is  not  vested  in  the  defend- 
ants ;  it  is  either  in  the  present  real  representative  of  the 
last  surviving  trustee  or  in  the  county  council  under 
section  64  of  the  Local  Government  Act,  1888,  or  in 
the  adjoining  owners,  or  it  has  reverted  to  the 
grantor.  The  word  "street"  in  the  Public  Health 
Act,  1876,  is  a  certain  physical  thing  which  is  arrived 
at  without  reference  at  adl  to  the  fact  in  whom  the 
real  estate  in  which  the  street  is  situated  may  be 
vetted.  The  ownership  of  the  fee  simple  tuque  ad 
caelum  has  nothing  to  do  with  the  '*  street"  defined 
in  the  Act :  Coverdale  v.  Charlton,  27  W.  E.  257,  4 
a  B.  D.  104 ;  The  Mayor,  <fec.,  of  Tunhndge  WeUs 
▼  Baird,  [1896]  A  0. 434,  45  W.  B.  Dig.  92 ;  BolU  v. 
Vestry  of  St.  George,  28  W.  E.  867,  14  Ch.  D.  785 ; 
Wandsworth  Board  of  Works  v.  United  Ttlephone  Co,, 
32  W.  E.  776,  13  Q.  B.  D.  904;  Beg.  v.  Thomas, 
5  W.  E.  321,  7  E.  &  B.  399. 

Upjohn,  K,C,  and  Chubb,  for  defendants. 

Fabwbll,  J. — ^This  case  raises  the  old  question  as 
to  the  meaninff  of  the  words  "vest"  and  " street" 
in  the  Public  Health  Act,  1875.  The  true  view  is 
that  what  passed  to  the  defendants  was  "  so  mudi  of 
the  land  in  question  as  is  required  for  the  purposes  of 
the  road,  considering  the  nature  of  the  particular 
purposes  in  a  given  case."  In  The  Mayor,  Jkc.,  of  Tun- 
bridge  WeOs  v.  Baird  Lord  Halsbury  said,  [1896]  A.  0., 
at  p.  437,  "  It  is  intelligible  enough  that  Parliament 
should  have  vested  the  street  qua  street,  and,  indeed, 
80  much  of  the  actual  soil  of  the  street  as  inight  be 
necessary  for  the  purpose  of  preserving  and  main- 
taining and  using  it  as  a  street/'  [His  lordship  then 
read  other  extracts  from  the  judgments  of  Lords 
Halsbury  and  Herschell  in  the  above  case,  and  from 
the  judgment  of  James,  L.J.,  in  Rolls  v.  Vestry  of  St. 
George,  and  proceeded:]  Now,  the  circumstances 
in  the  present  case  are  unlike  those  which  have 
been  considered  in  any  of  the  reported  cases. 
The  street  had  been  constructed  under  the  pro- 
visions of  a  private  Act  of  George  IV.  The  piece 
of  land  in  question  was  purchased  by  the  tusnpike 
trustees  for  the  purposes  of  the  Act,  and  it  was 
conveyed  to  them  in  fee  simple,  the  conveyance 
being  taken  under  the  powers  of  section  84  of  3  Greo.  4, 
c.  126.  The  trustees  being  empowered  by  that  Act 
to  purchase  land  in  fee  simple^-iMjue  ad  coelum  and 


usque  ad  inferos — ^the  fee  simple  was  vested  in  them 
by  virtue  of  the  conveyance.  Now  it  was  argued 
that  as  the  result  of  the  Acts  of  Parliament  under 
which  the  street  became  a  main  road,  and  became 
vested  in  the  urban  authority  of  the  district,  the 
court  should  hold  that  though  the  fee  simple  is 
required  for  the  purposes  of  the  road,  there  is  now 
vested  in  the  defendants  not  the  whole  of  the  land  so 
aoqoired,  but  only  so  much  as,  according  to  the 
decisions  in  other  cases,  is  necessary  for  the  purposes 
of  the  road.  It  appears  to  me  that  I  am  bound  to 
say  that  this  land  was  required  and  acquired  for  the 
purposes  of  a  road*  The  legal  estate  in  it  was  con- 
veyed out  and  out  to  trustees,  and  it  now  lies  in  the  real 
representative  of  the  last  surviving  trustee,  who  holds 
for  the  local  authority.  The  local  authority  is  the 
only  possible  cestui  que  trust.  Why  should  it  vest  in 
the  adjoining.owners  ?  There  is  no  resulting  use  in 
the  conveyance.  The  other  suggestion  was  that  the 
land  vested  in  the  county  coundl  by  virtue  of  section 
64  of  the  Local  Government  Act,  1888,  but  in  view  of 
section  11  of  the  same  Act  this  is  an  extravagant 
contention.  I  desire  to  point  out  that  the  reasoning 
on  which  former  cases  liave  been  decided  is  in- 
applicable to  the  present  case,  because  the  land  here 
was  acquired  for  the  purpose  of  making  a  road,  and 
the  doctrine  that  a  pubuo  authority  should  not  be 
presumed  to  acquire,  without  compensation,  greater 
rights  than  is  necessary  for  their  immediate  purpose 
is  not  applicable  to  the  present  case.  The  defendants 
hold  the  land  for  the  purposes  of  a  street.  The 
plaintiff  had  no  right  to  ti^e  his  wires  across  the 
atmosphere  above  the  road  and  consequentiy  the 
action  is  dismissed. 

Solicitors,  Benham  &  Meyer;  A.  M.  M.  Forbes. 


Chan.  Div.   \ 
BucU^,  J.  j 


April  12. 


*         In  re  Andbew's  Estate. 
Cebassy  v.  Graves,  (a.) 

Will — Construction — "  My  personal  estates,  <fec.,  <fec." — 

Devise  of  real  estate. 

A  testator,  after  giving  and  bequeathing  his  real  estates 
and  all  his  personal  estate  and  effeds  to  his  wife  for  her 
life,  after  her  death  gave  to  certain  relatives  "  an  equal 
share  of  my  personal  estates^  Ac.,  &c,*^ 

Held,  that  the  gift  after  the  death  of  the  wife  included 
the  real  estate  of  the  testator. 

Originating  summons. 

The  question  raised  on  this  summons  was  whether, 
in  a  will,  the  words  "my  personal  estates,  &c.,  ftc.," 
included  the  real  estate  of  the  testator. 

The  will,  which  was  dated  the  13fch  of  July,  1859, 
was  as  follows :  "  This  is  the  last  will  and  testament 
of  me,  Thomas  Andrew,  of  Partney,  in  the  county  of 
Lincoln,  farmer  and  jobber ;  I  give  and  bequeath  all 
my  real  estates  consisting  of"  [describing  them], 
"  also  I  give  and  bequeath  all  my  personal  estate  and 
effects  whatsoever  and  wheresoever  (subject  to  the 
payment  of  my  just  debts,  funeral  and  testamentary 
expenses,  with  nineteen  guineas  to  WiUiam  Sherwood 
Mawer,  John  Mawer,  Maria  Mawer)  unto  my 
dear  wife,  Eliza  Andrew,  for  and  during  her  natural 
life,  and  from  and  after  her  {sic)  decease  of  my  said 
wife  I  give  to  my  brother  Joseph  Andrew,  sister 
Mary  (mves,  sister  Ellen  Briggs,  also  all  my 
nephews  and  nieces,  an  equal  slutf  e  of  my  personal 
estates,  &c.,  &c.    And  I  revoke  all  former  wills  by  me 

(a.)  Reported  by  Neville  Tebbtttt,  Esq.,  Bar- 
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at  any  time  heretofore  made  and  dedare  this  to  be 
m^  last  will  and  testament,  and  I  appoint  my  said 
wife,  Eliza  Andrew,  executrix  of  this  my  will." 

The  testator  died  in  October,  1861,  possessed  of 
personal  property,  and  also  of  some  freehold  cottage 
property  which  his  widow  took  possession  of  as 
tenant  for  life.    She  died  in  November,  1901. 

This  summons  was  taken  out  by  one  of  eight  co- 
heiresses of  the  testator  against  two  nephews  and  a 
niece  of  the  testator,  and  af^ainst  his  legal  personal 
representatiTe,  for  a  determmation  of  the  question 
whether  the  real  estate  as  well  as  the  personal  estate 
of  the  testator  was  included  in  the  gift  after  the 
death  of  his  wife.  , 

G»  Brodie  Cooper ,  for  the  co-heiresses. — ''  Etcetera  " 
must  be  construed  eftudem  generis  with  ''personal 
estates,"  and  does  not  include  real  estate  i  Neunnan  t. 
Neuman,  7  W.  £.  6,  26  Beav.  220.  The  heir  can  only 
be  disinherited  by  dear  devise  of  the  real  proparty. 
Here  there  is  none.  The  cases  of  Chapman  ▼.  Chap- 
man, 4  Oh.  D.  800,  25  W.  B.  Dig.  314,  and  Mtdlaly  ▼. 
WaUh,  Ir.  B.  6  0.  L.  314,  where  the  word  ''etcetera" 
occurred,  are  distinguishable.  In  the  former  the 
testator  directed  his  real  property  to  be  sold  by  hU 
executrix,  to  whom  the  bequest  in  question  was  made, 
while  in  the  latter  the  bequest  was  of  "  the  remaioiog 
part  of  my  wJwle  property." 

Peterson,  for  the  respondents,  was  not  called  upon. 

BiTOSLST,  J.  (after  reading  the  will). — I  hold  that 
the  persons  daiming  under  the  gift  upon  the  death 
of  the  testator's  wife  are  entitled  to  the  real  estate  of 
the  testator. 

SolidtorSy  S,  Brooks,  iot  8.  B.  Carhley,  Alford; 
Taplor,    Hoare,   &    Filcher,  for    Thimhleby    &    Son, 


^^,^:-  }  M«oh  19.  20.  24. 

Easton  v.  Isxsd.  (a.) 

Light-^Ancient  lights — Consent  or  agreement — Prescrip- 
tion Act{2&Z  WiU.  4),  s.  3. 

In  1873  E.,  the  owner  and  occupier  of  an  hotel, 
erected  on  the  northern  side  of  his  premises  a  con- 
servatory  adjoining  the  defendarvt^s  property,  and 
entered  into  an  agreement,  dated  the  iSth  of  tfuly, 
1873,  with  the  defendant's  predecessor  in  title,  whereby 
E.  agreed  to  pay  U.  a  year  to  defendant*  s  prede- 
cessor for  allowing  *  the  window  "  of  his  conservatory 
to  overlook  and  open  on  to  the  defendants  property. 
The  sloping  top  of  the  conservatory  was  of  glazed  glass, 
as  also  was  tne  whole  of  the  vertical  side  adjoining  the 
defendants  property  above  a  few  feet  from  the  ground. 
Portions  of  the  glazed  side  of  the  conservatory  were 
movable,  so  that,  when  opened,  they  overhung  the 
defenda^fs  property.  The  yearly  rent  was  duly  paid 
until  1888,  when  the  conservatory  was  converted  into  a 
passage  or  corridor  of  the  hotel,  the  sloping  top  of  the 
conservatory  being  regained  in  its  former  position  and  by 
means  of  its  glazed  glass  giving  light  to  the  hotel  corridor, 
and  forming  the  roof  to  the  corridor.  The  defendant 
erected  certain  buildings  which  obstructed  the  cuxess  of 
light  to  the  hotel  corridor  through  the  glazed  roof ;  and 
the  plaintiff,  E,*s  successor,  brought  an  action  for  an 
inf'tjmction  and  damages. 

Held,  that  the  agreement  of  the  ISth  of  July,  1873, 
referred  to  the  sloping  roof  of  the  conservatory  as  well  as 
the  vertical  side. 

Held,  also,  that  E.  and  his  successor,  the  plaintiff, 

(a.)  Beported  by  0.  B.  Oamm,  Esq.,  Barrister*at- 

Law. 


enjoyed  the  light  only  by  virtue  of  the  said  agreement, 
which  was  a  consent  or  agreement  within  the  meaning  of 
section  3  of  the  Prescription  Act,  and  therefore  that  the 
plaintiff's  action  failed. 

Action. 

The  plaintiff,  who  was  the  owner  and  occupier  of 
certain  premises  known  as  the  Golden  Fleece  Hotd, 
Oommercial-road,  Portsmouth,  brought  this  action 
against  the  defendant,  who  was  the  owner  and 
occupier  of  the  adjacent  premises  iu  the  said  road,  in 
respect  of  tiie  obstruction  by  the  defendant  of  the 
access  of  light  over  a  yard  at  the  back  of  his  premises 
to  a  window  or  skylight  over  a  passage  or  corridor  on 
the  north  side  of  uie  plaintiff's  hotd. 

The  plaintiff  alleged  in  his  statement  of  daim  that 
the  skylight  was  an  andent  light,  and  that  free  and 
unobs&uoted  access  thereto  of  light  had  been  enjoyed 
as  of  right  for  twenty  years  and  upwards  prior  to 
tiie  commencement  of  the  action  without  interrup- 
tion. 

The  defendant  did  not  admit  that  the  said  skylight 
was  an  andent  light,  or  that  free  and  unobstructed 
access  thereto  of  Hght  had  been  enjoyed  as  of  right 
for  twenty  years  witiiout  interruption  before  action 
brought ;  and  he  denied  that  the  buildings  recently 
erected  by  him  (in  respect  of  whidi  this  action  was 
brought),  seriously  obstructed  the  access  of  light  to 
the  maintiff's  skyught. 

The  defendant's  buildings,  of  whidi  the  plaintiff' 
complained,  consisted  of  a  wall  recently  erected  alonft 
or  dose  to  the  boundary  line  of  the  plaintiff's  and 
defendant's  properties,  which  obstructed  the  access 
of  light  oyer  the  defendant's  property  to  the  plain- 
tiff's window  or  skylight. 

The  window  or  skyught  in  question  was  inclined  at 
an  angle  of  somewhat  less  than  f orty-fiye  degrees  to 
the  plane  of  the  horizon,  and  at  somewhat  more  than 
forty-fiTe  degrees  to  the  vertical  {dane,  and  its  north- 
em  or  lower  side  was  praoti(»lly  on  the  boundazy 
Hne  between  the  plaintiff's  and  defendant's  pro- 
perties. 

It  appears  that  this  window  or  skylight  originally 
formed  the  dopine  top  of  a  oonserratory  erected  l^ 
the  plaintiff's  predecessor  in  title  in  the  year  1873  on 
the  northern  dde  of  the  hotd,  and  abuttmg  on  to  the 
defendant's  property.  Tills  top  was  entirely  glazed, 
M  also  was  the  vertical  side  of  the  conservatory 
adjoining  the  defendant's  property  to  witiun  a  few 
feet  of  the  ground.  Portions  of  the  glazed  side  of 
the  conservatory,  amounting  to  less  th«n  one-half 
thereof,  were  movable  and  opened  out  in  such  a  way 
as  to  overhang  the  defendant's  property. 

It  further  appeared  that  an  agreement  in  writing 
was  entered  into  in  the  year  1873,  at  tiie  time  when 
the  conservatory  was  buut,  between  the  predecessors 
io  title  of  the  plaintiff  aud  defendant,  but  which  was 
only  signed  by  the  plaintiff's  predecessor  in  titJe 

The  agreement,  which  was  dated  the  13th  of  Juue^ 
1873,  was  as  follows:  "I  hereby  agree  to  pay  Mr. 
Isted,  of  No.  43,  Oommercial-road,  Landport,  the 
sum  of  one  shilling  a  year  as  an  adcnowledgment  for 
allowing  the  window  in  my  conservatory  adjoining 
to  open  on  to  and  overlook  his  property,  and  do  also 
asree  to  dose  the  same  when  required  to  do  so." 
The  yearly  payments  of  one  shilling  were  duly  paid 
under  this  agreement  until  the  year  1888,  when  the 
conservatory  was  pulled  down,  and  the  space  con- 
verted into  a  passage  or  corridor  in  the  hotd  by 
building  a  brick  wall  where  the  glazed  nde  of  the 
conservatory  formerly  stood,  to  the  hdght  of  the 
skylight,  and  retaining  the  skylight,  with  its  glazed 
glass  in  its  original  position. 

The  plaintiff  alleged  that  the  buildings  which  the 
defendant  had  recently  erected  at  the  rear  of 
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premieei  were  of  saoh  a  height  as  to  obstraot  the 
aooeas  of  light  to  the  glazed  roof  of  the  passage  or 
oonidor  in  tbe  hotel,  and  .he  brought  this  action 
claiming  an  in  junction  and  damages. 

Hughes,  K.C,  and  Ward  Coldridge,  for  the 
plaintiff. — ^The  agreement  of  the  13th  of  Jane,  1873, 
only  referred  to  the  windows  in  the  Tcrtioal  side  of 
the  conservatory,  which,  when  opened,  overhnng  the 
defendant's  property,  and  it  did  not  rdfer  to  the  sky- 
light or  glazed  roof  at  all.  There  was  no  mention  of 
the  skylight  in  the  agreement.  The  ordinary  and 
natural  meaning  of  "  window"  does  not  include  '*  a 
glazed  roof."  The  court  will  grant  a  mandatory 
injunction  against  interference  with  light,  even 
although  the  plaintiff  allow  some  time  to  elapse  before 
asserting  his  right,  in  cases  where  the  buildings  are  of 
such  a  nature  as  to  be  easily  altered:  Baxter  v. 
Bower,  23  W.  B.  334,  805,  44  L.  J.  Ch.  625. 

Kenytm  Parker,  for  the  defendant. — ^The  agreement 
of  the  13th  of  June,  1873,  is  conclusive,  and  includes 
the  skylight  or  glazed  roof.  The  right  to  ligutin 
respect  of  the  skylight  or  glazed  roof  hiw  been  enjoyed 
merely  by  consent  or  agreement  within  section  3  of 
the  Prescription  Act :  Bewley  v.  Atkinson,  28  W.  B. 
638,  13  Oh.  D.  283. 

Joyce,  J.,  after  stating  the  facts:  The  plaintiff's 
window  or  skylight  havmg  been  in  existence  ever  since 
1873  must  be  what  is  called  an  ancient  light,  unless 
the  right  to  the  access  of  light  thereto  has  been 
enjoyed  '*by  some  consent  or  agreement  expressly 
made  or  given  for  that  purpoie  by  deed  or  writing," 
as  provided  by  section  3  of  tiie  Prescription  Act.  It 
appears,  however,  that  with  respect  to  the  construc- 
tion of  the  conservatory  an  agreement  evidenced  by 
writiog  was  entered  into  in  1873  by  tiie  then  owners 
of  the  respective  properties,  [ffis  lordship  then  read 
the  agreement,  and  continued:]  It  was  not  con- 
.  tended,  nor,  in  my  opinion,  could  it  have  been 
ODntended  with  success,  that  this  agreement  was 
limited  to  the  movable  sashes  in  the  northern  or 
vertide  side  of  the  conservatory.  It  certainly 
extended  and  applied  to  the  whole  of  the  glazed 
portion  of  that  side.  But  it  is  obvious  that  the  object 
of  the  arrangement  was  to  preclude  the  acquisition 
by  the  owners  of  the  plaintiff's  property  of  a  statutory 
right  to  light  over  the  defendant's  property.  It  is 
eaggested,  however,  that  although,  while  the 
«urriing|ement  continued  and  the  annual  payment  of 
•one  shilling  was  duly  made— as  it  was  until  the  year 
1888 — ^no  right  was  being  acquired  in  respect  of  the 
glazed  portion  of  the  sloping  top,  notwithstanding 
the  existence  of  the  arrangement  and  the  continuance 
of  the  payment. 

In  my  opinion  it  is  impossible  that  this  was 
.intended  by  the  parties  to  the  arrangement,  and  I 
think  that  the  agreement  wiU  very  well  bear  the  con- 
struction that  will  effectuate  what  must,  I  think,  have 
been  their  intention.  The  sloping  top  receives  rays 
of  light  acrois,  and  in  that  sense  overlooks,  the 
defendant's  property  in  the  same  manner  as,  though 
to  a  less  degree  than,  the  fixed  portions  of  the  side; 
and  it  is  in  respect  of  the  obstruction  by  the  defendant 
of  these  very  rays  of  light  that  the  action  is  brought. 
If  the  writtcoi  agreement  applied,  as  it  did,  to  the  fixed 
and  glazed  portions  of  tde  side,  it  equally,  in  my 
opinion,  apphed  to  the  glazed  portion  of  the  sloping 
top.  A  window  is  not  less  a  window  because  it  is 
not  capable  of  being  opened,  nor  because  it  is  not 
fixed  in  a  vertical  plane.  The  glazed  top  is  just  as 
much  a  window  as  the  fixed  portion  of  the  vertical 
side,  and  inasmuch  as  it  receives  light  over  the 
defendant's  property,  it  overlooks  that  property  in 
the  sense  in  which  that  term  was  used  in  the  agree- 
ment. 


Judgment  for  the  defendant. 

Solicitars,  James,  MeUor,  <&  Cdemant  for  Hohhs  A 
BruUon,  Portsmouth;  A,  W.  Mills,  for  Cousins  & 
Burbidge,  Portsmouth. 


Chan.  Div.        | 
Swinfen  Eady,  J.  j 


Feb.  14,  18,  22. 


In  re  PEACOCK. 
Kelcey  v.  Habeison.  (a.) 

Administration  —  Power  of  appointment  —  Appointed 
fund — Valid  receipt — Administrator  with  will  annesced. 

Where  a  married  woman  having  a  general  power  of 
appointment  over  a  fund  of  personalty  makes  an  appoint- 
ment of  the  fund  by  will  and  appoints  executors,  and  the 
said  executors  die  vnthout  having  proved  the  will. 

Held,  that  the  administratrix  with  the  wiU  annexed  of 
the  testatrix  could  give  a  valid  receipt  and  discharge  for 
all  the  settled  funds. 

This  was  an  originating  summons  by  the  adminis- 
tratrix with  the  will  annexed  of  Lucy  Jemima 
Peacock,  deceased,  asking  to  have  the  question  deter- 
mined whether  she  could  give  to  the  defendant,  who 
was  the  trustee  of  a  marriage  settiement  dated  the  20th 
of  January,  1875,  a  valid  receipt  and  discharge  for  the 
moneys  comprised  in  the  settiement  which  had  become 
divisible. 

The  settlement  was  made  upon  the  marriage  of 
Lucy  Jemima  Ogilvie,  spinster,  with  Henry  Peacock, 
and  thereby  certain  funds  and  securities  were  settied 
for  the  husband  and  wife  for  their  lives  and  the  life 
of  the  survivor,  and  after  the  death  of  the  survivor  if 
(as  happened)  there  should  be  no  isiue  of  the 
marriage,  upon  trust  for  such  persons  as  Lucy  Jemima 
should  during  coverture  by  will  or  codicil,  and  when 
not  under  coverture  by  deed,  will,  or  oodioil, 
appoint. 

The  marriage  took  place  on  the  21st  of  January, 
1875. 

Lucy  Peacock  died  on  the  14th  of  September, 
1882,  and  Henry  Peacock  on  the  6th  of  April,  1900. 

By  her  will  dated  the  30th  of  September,  1880, 
Mrs.  Peacock,  after  referring  to  the  settlement  and 
her  general  power  of  appointment  thereunder, 
appointed  and  directed  that  ^e  settied  funds  should 
be  paid  or  transferred  to  her  sister  Bliza  Jane  Ogilvie 
and  her  brother  Charles  Frederick  Ogilvie,  upon 
trust  to  pay  £200  to  her  niece  Mrs.  Ashe,  and  to 
divide  the  residue  among  certain  named  persons,  and 
she  appointed  her  said  lister  and  brother  executrix 
and  executor  of  her  will. 

By  a  codicil,  dated  the  5th  of  October,  1881,  the 
testatrix  made  a  different  disposition  with  regard  to 
certain  policy  moneys,  part  of  the  settied  property, 
and  in  all  other  respects  she  confirmed  her  will.  The 
said  Eliza  Jane  Ogilvie  and  Oharles  Frederick  Ogilvie 
respectively  died  without  haviog  proved  the  will  of 
the  testatrix,  and  on  the  31st  of  May,  1901,  letters  of 
administration  to  tiie  estate  of  Mrs.  Peacock  with  the 
will  and  codicil  annexed  were  granted  to  the  plaintiff. 

The  plaintiff  then  apphed  to  the  defendant,  the 
trustee  of  the  fund,  to  pay  and  transfer  to  her  the 
funds  subject  to  the  settiement,  in  order  that  she 
might  carry  out  the  testamentary  directions  of  the 
testatrix,  but  the  defendant  objected  to  do  so,  alleging 
that  the  plaintiff  could  not  give  him  a  valid  discharge. 

A.  J.  Chitty,  for  plaintiff. — ^The  administrator  is  in 
the  same  position  as  an  executor  would  be,  and  no 

(o.)  Reported  by  J.  H.  Dayies,  Esq.,  Barrister- 
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diatinotion  cm  be  drawn:  In  re  FhUbrtck's  Trusts. 
13  W.  B  570,  34  L.  J.  Ch.  368.  The  ezeoator  reoeivea 
the  futid,  and  gives  a  discbarge  as  the  person  having 
administration  of  the  estate.  The  administrator 
should  have  the  administration  of  the  appointed  fund : 
In  re  Hoakin's  Trusts,  26  W.  E.  779.  6  Ch.  D.  281. 

Counsel  also  referred  to  The  London  Chartered  Bank 
of  Australia  v.  Lempriere,  21  W.  B.  613,  L.  R  4 
P.  0.  672. 

MartelUt  for  defendant.— The  real  question  is  in 
what  capacity  the  executor  of  a  married  woman  takes 
the  appointed  fund :  In  re  Fhilbrick's  Trusts  ;  In  re 
Hover,  36  W.  B.  760,  39  Ch.  D.  482. 

Counsel  also  referred  to  Hayes  v.  Oatley,  L.  B.  14 
Bq.  1,  20  W.  B.  Ch.  Dig.  4  ;  In  re  Treasure,  48  W.  B. 
696,  [1900]  2  Ch.  648 ;  Moore  v.  Moore,  49  W.  B. 
373,  [1901]  1  Oh.  691 ;  In  re  Maddock,  anU,  p.  54, 
[1981]  2  Ch.  372.  »  f       > 

Chitty  replied* 

SwiNFBN  Bady,  J.— It  was  settled  by  the  cases  of 
In  re  Philbrick's  Trusts  and  In  re  Hoskin's  Trusts,  that 
where  a  married  woman  or  any  other  person  having  a 
general  power  of  appointment  over  a  fund  of 
personalty  makes  an  appointment  of  the  fund  by  will 
and  appoints  an  executor,  such  executor  after  he  has 
proved  the  will  is  entitled  to  receive  and  give  a  valid 
discharge  for  the  appointed  fund.  Counsel  for  the 
defendant  did  not  dispute  the  authority  of  those 
cases,  but  contended  that  they  only  established  the 
proposition  that  an  executor  was  so  entitled  and  that 
an  administrator  with  the  will  annexed  stood  in  a 
different  position.  It  was  conceded  that  there  was  no 
authority  which  showed  that  sudi  an  administrator 
stood  in  any  different  position,  and  I  am  not  aware  of 
any  principle  which  requires  any  distinction  to  be 
made.  If  the  donee  of  a  power  does  not  exepdse  it 
she  leaves  the  funds  to  go  as  in  default  of  appointment 
and  to  be  administered  by  the  trustees  of  the  instru- 
ment, and  the  like  result  will  follow  if  she  exercises 
the  power  by  deed  and  appoints  only  to  beneficiaries ; 
if,  however,  she  exercises  the  power  by  deed,  and 
wishes  other  trustees  to  administer  the  fund,  she  has 
only  to  appoint  the  fund  to  those  trustees  to  be  held 
by  them  upon  the  trusts  then  declared.  If  the  donee 
exercises  the  power  by  will,  and  still  wishes  the 
original  trustees  to  administer  the  fund,  she  can 
appoint  them  her  executors,  or,  if  she  so  desires,  she 
may  appoint  different  persons  to  be  her  executors, 
and  those  persons  will  then  distribute  the  appointed 
funds.  If,  however,  she  appoints  by  will,  and  does 
not  appoint  any  executors,  or  if  executors  appointed 
by  her  die  or  disclaim,  I  am  of  opinion  that  she 
commits  the  distribution  of  the  fund  to  the  person  to 
whom  the  Probate  Court  shall  grant  letters  of 
administration  with  the  will  annexed.  It  has  been 
the  practice  of  the  Probate  Court  for  many  years  to 
grant  administration  with  the  will  annexed  in  the 
case  of  the  will  of  a  married  woman,  made  by  virtue 
of  a  power,  where  no  executor  is  named :  see  rule  15 
of  the  Bules  and  Orders  for  the  Principal  Begistiy  in 
Non-Contentious  Business,  1862.  If  the  contention 
put  forward  by  defendant  were  correct,  such  an 
administrator  would  have  no  duties  whatever  to 
perform.  Moreover,  a  rule  that  an  executor  should  be 
the  person  to  administer,  but  not  an  administrator, 
might  give  rise  to  considerable  difficulties,  thus  an 
executor  might  prove  the  will  and  receive  the  trust 
fund  and  die  intestate  before  administering.  Wao, 
then,  is  to  complete  the  administration  and  division  P 
If  an  administrator  de  bonis  non  cannot  do  so,  is  it  to 
be  held  that  the  funds  must  in  such  a  case  be  repaid 
to  the  original  trustees  P  Again,  it  has  long  been 
settled  that  by  exercising  a  general  power  of 
appointment  by  will  a  testator  subjects  the  appointed 


property  to  the  payment  of  all  his  debts,  if  and  so 
far  as  his  own  property  may  be  insufficient  for  that 
purpose;  the  appointed  fund  becoming  equitable 
assets.  Practical  convenience  requires  that  the  person 
to  administer  these  assets  shall  be  the  person  whose 
duty  it  is  as  executor  or  administrator  to  ascertain 
and  provide  for  the  debts  in  due  course  of  administra- 
tion. Again,  it  is  settied  law  that  where  a  testator 
with  a  general  power  of  appointment  gives  legactes 
and  appoints  an  executor,  he  must  be  taken  as  exer- 
cising his  general  power  to  the  extent  to  which  the 
fund  subject  to  it,  is  required  to  make  the  legacies 
effective,  and  the  same  rule  would  apply  though  do 
executor  were  appointed :  In  re  Davies'  Trusts,  20 
W.  B.  165,  L.  B.  13  Eq.  163.  Kow  the  executor  or 
administrator,  as  the  case  may  be,  is  the  person  to 
pay  these  legacies,  and  the  only  person  who  can 
ascertain  in  the  event  of  the  testat(»r's  own  estate 
beiuK  insufficient,  how  much  of  the  appointed  funds 
will  be  required  to  make  up  the  deficiency  so  as  to 
render  the  legacies  effective.  Upon  these  grounds  I 
decide  that  the  plaintiff  in  the  present  case  can  give 
a  valid  receipt  and  discharge  for  all  ttie  settied  funds. 

Solicitors  for  the  plaintiff,  Harry  Wilson  &  Co,,  for 
8t,  George  Ashe,  Oambridge. 

Solicitor  for  the  defendants,  H*  P.  SpoUiswoode. 


[)iv.    1 
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Millar  v.  Law  Aooidbnt  Insubance  Society 

(Limited},  (a.) 

Insurance — Marine — Policy  on  catUe-^"  Restraint  of 
people  " — Inability  to  land  oaUle  at  foreign  port  owing 
to  order  prohibiting  landing — "  Warranted  free  of 
capture,  seizure,  a/nd  ddcTUion.^^ 

Under  a  Lloyd* s  policy  cattle  were  insured  for  a  voyage 
from  Liverpool  to  Buenos  Ayres  against  '^arrests, 
restraints,  and  detainments  of  princes  and  pecpleJ** 
The  policy  also  contained  the  following  dause :  *•  War' 
ranted  free  of  capture,  seizure,  and  detention,**  Prior 
to  the  shipment  the  Argentine  Government  passed  a 
decree  prohibiting  the  entry  of  animals  suffering  from 
contagious  diseases.  On  arrival  at  Buenos  Ayres  Uie 
authorities  refused  to  aUow  the  cattle  to  be  landed,  as  they 
were  found  to  be  suffering  from  a  contagious  disease. 
The  cattle,  being  transhipped,  were  subsequently  sold  at  a 
considerable  loss. 

Held,  in  an  action  on  the  policy,  tJiat  such  a  loss  vhis 
not  a  loss  within  the  policy,  and  that  the  mere  operation 
of  a  municipal  law  affecting  or  preventing  the  delivery  of 
the  insured  goods  at  their  destination  was  no  **  restraint 
of  people**  within  the  meaning  of  the  policy ;  that  the 
words  did  not  cover  the  operation  of  the  ordinary  law  of 
the  land,  but  related  only  to  some  violent  departure  from 
the  ordinary  course  of  things. 

Held,  also,  that  **  warranted  free  of  capture,  seizure,  cmd 
detention**  freed  the  underwriters  from  liabiliHes  under 
the  words  arrests,  restraints,  and  detainments  in  the  body 
of  the  policy » 

Action  tried  in  the  commercial  list  without  a  jury. 

This  was  an  action  brought  on  a  policy  of  iosuranoe 
on  live  stock  dated  the  24th  of  August,  1900,  to 
recover  as  for  a  total  or  a  partial  loss. 

The  live  stock  were  on  board  the  steamship  Bellevue ; 
and  the  policy  contained  the  following  dause : 

''From  Liverpool  to  Monte  Video  and/or  Buenos 

(a.)  Beported  by  W.  T.  Tubton,  Esq.,  Banister- 

at-Law. 


VoLL. 


[May  S4»  1908.] 


THE  WEEKLY  REPORTER. 


475 


High  Cotjbt. 


Millar  v.  Law  Aooidbnt  Insusavob  Sooibty  (Limitbd). 


High  Court. 


Ayret,  and  aofaxtm  aotiial  mortality  is  concerned  for 
three  days  after  landing." 

Amongst  the  risks  insured  against  were :  **  Arrests, 
restraints,  and  detainments  of  princes  and  people 
•  •  •  and  all  other  perils,  losses,  and  misfortunes 
that  shall  come  to  the  hurt,  detriment,  or  damage  of 
the  said  goods    •    •    .    or  any  part  thereof." 

The  policy  also  contained  the  following  dause: 
*'  Warranted  free  of  capture,  seizure,  and  detention.'' 

The  facts  sufficiently  appear  from  the  judgment. 

Hamilton^  K.G.,  and  Maurice  HiU,  for  t&e  plaintiffs. 

ScruUon,  K.G.,  and  H,  W.  LoehnUt  for  the 
defendants. 

The  following  cases  were  cited:  Bodocanachi  ▼. 
EUioU,  21  W.  B.  810,  L.  B.  8  0.  P.  649,  see  also 
L.  B.  9  0.  P.  518;  N0M9  Exptosivea  Co.  (LimiUd) 
▼.  JmikinB  &  Co,,  1  Com.  Gas.  436,  45  W.  B.  Dig.  147 ; 
BruMMT  V.  WehUer,  5  Cfom,  Oas.  167 ;  Gory  v.  Burr, 
31  W.  B.  894 ;  Hadkins(m  y.  Bohinaon,  3  Bos.  &  P. 
388 ;  Buys  y.  The  Boyal  Exchange  Assurance  Corpora- 
tion, 2  Com.  Oas.  201,  45  W.  B.  Dig.  74 ;  Finlay  y. 
Liverpool  and  Great  Western  Steamship  Co,,  23  L.  T. 
Bep.  251 ;  Field  Steamship  Co.  (Limited)  y.  Burr,  47 
W.  B.  341,  [1899]  1  Q.  B.  579 ;  Bobinson  Gold  Mining 
Go,  y.  Alliance  Marine  and  Oenercd  Assurance  Co, 
(ante,  p.  109),  6  Com.  Oas.  244,  at  p.  250 ;  Barker  y. 
Bktkes,  9  East,  283 ;  The  Pomeranian,  [1895]  P.  349, 
44  W.  B.  Dig.  81 ;  Cologan  y.  Londim  Assurance,  5 
M.  &  Sel.  447 ;  Progresso,  50  Federal  Beporter,  835. 

Cur.  adv.  vult. 

BiGHAM,  J.,  deliyered  the   following   judgment: 
This  action  is  brought  to  recoyer  the  amoimt  of  a 
total  or  partial  loss  of  cattle  under  a  Lloyd's  policy 
of  marine  insurance  granted  by  the  defendants  to  the 
plaintiffs.    The  risks  insured  against  are  described  in 
the  usual  way,  and  include  ''arrests,  restraints,  and 
detainments   of   princes    and    people    •    .    •    and 
all    other    perils,     losses,    ana    misfortunes    that 
shall   come    to    the    hurt,    detriment,    or   damage 
of  the  said  goods    ...    or    any  part  thereof." 
It    is    under    these    words     that     tiie    daim    is 
made,    and   the   question   for   me  to  determine   is 
whether  the  facts  of  the  case  bring  the  loss  within 
the  meaning  of  the  words.    The  story  is  short.    The 
plaintifb  shipped  a  number  of  bulls  by  the  steamer 
Bellevue,  to  bid  carried  firom  Ldyerpool  to   Buenos 
Ayres ;  and  haying  made  ^e  shipment  they  effected 
the  policy  sued  on.    B£any  months  before  the  ship- 
ment was  made  the  Argentine  Gk>yemment  had  passed 
a  decree  forbidding  the  entry  of  animals  suffering 
from  contagious  diseases,  or  coming  firom  countries 
where  such  diseases  preyail.    The  decree  contained 
articles  describing  the  diseases  and  providing  how 
animals  suspected  of  being  affected  were  to  be  dealt 
with.    The  BeUevue  arriy^  at  Buenos  Ayres  on  the 
10th  of  September,  1900,  and  the  cattle  were  duly 
inspected   on   board  the   yessel   by  the  Argentine 
officials,  with  the  result  that  the  Ministry  of  Agricul- 
ture came  to  the  conclusion  ttiat  they  were  soffering 
from  disease  within  the  meaning  of  the  decree,  and 
ordered  the  yessd  to  leaye  the  port.    The  order  con- 
tained a  proyision  that  the  captain,  if  he  so  wished, 
might  tranship  the  cattle  to  another  yessel  outside  the 
limits  of  the  port  for  carriage  to  some  other  destina- 
tion.   On  the  next  day,  ^e  11th  of  Scnptember,  the 
ministry   issued   a   general   order    forbidding    the 
discharge  of  any  cattle  arriving  from  the   united 
Kingdom   until   further  notice.    I   find   as  a  fact 
that  the  animals  were  suffering  from  disease  within 
the  meaning  of  the  decree,  and  that  the  order  f  or- 
biddin|[   the   landing  was   lawfully   made   by  the 
Argentine  authorities.    In  obedience   to  the  order 
The  BeUevue  left   the  dock  in  Buenos  Ayres,  and 


on  the  14th  of  September  the  cattle  were 
transhipped  into  lighters  at  a  place  called 
Santiago,  which  is  outside  the  limits  of  the  port. 
On  this  day  notice  of  abandonment  was  giyen.  The 
cattle  remained  in  the  lighters  for  some  days,  when  a 
ship  called  The  Sallust  was  found  to  take  tliem  on  to 
Monte  Video,  at  which  place,  after  beiog  forty  days  in 
quarantine,  they  were  landed  and  sold,  and  of  course 
at  a  considerable  loss.  It  is  in  these  circumstances 
that  ^e  plaintiffs  daim  for  a  total  or  partial  loss, 
alleging  (to  follow  the  words  of  the  pleader)  that  the 
prohibition  of  the  landing  constituted  a  ''restraint  of 
people  "  witihin  the  meanmg  of  the  policy. 

llie  right  to  recoyer  depends  upon  whether  the  loss 
is  directly  due  to  a  ''  restraint  of  people."    I  am  of 
opinion  that  it  is  not.    It  is  not  necesjBary  for  me  to 
giye  an  ezhaustiye  definition  of  the  expression  **  re- 
straint of  people,"  and  I  shall  not  attraipt  to  do  so. 
It  is  sufficient  to  say  that  the  mere  operation  of  an 
ordinary  municipal  law  affecting  or  preyenting  the 
deliyery  of  the  insured  goods  at  their  destination  is  no 
"restraint  of  people"  within  the  meaning  of  the 
policy.    As  in  &e  case  of  perils  of  the  sea,  there  must 
be  something  yiolent  and  out  of  the  ordinary  course  of 
things  before  the  peril  is  brought  within  the  meaning 
of  the  policy.    The  maker  of  a  bill  of  lading  protects 
himself  by  an  exception  of  the  acts  and  restraints  of 
princes.    Such  an  exception  was  held  in  Finlay  y. 
Liverpool  and  Great  Western  Steamship  Co.,  not  to 
coyer  the  case  of  a  judgment  in  a  court  of  law  of  the 
United  States  of  America  directing  the  goods  to  be 
deliyered  to  third  parties  who  had  claimed  them.  The 
*'  acts  and  restraints  of  princes,"  said  Baron  Martin 
in  that  case,  mentioned  and  prorided  against  in  the 
bill  of  lading,  haye  reference  to  the  forciUe  inter- 
ference of  a  state  or  of  the  soyemment  of  a  country 
taking  possession  of  the  goods  manuforti,  and  do  not 
extend  to  the  legal  prooeedinp;s  which  take  place  in 
the  courts  of  the  country.    So  m  the  present  case  the 
words  do  not,  in  my  opinion,  coyer  the  operation  of 
the  ordinary  law  of  we  land,  but  relate  only  to  some 
yiolent  departure  from  the  ordinary  course  of  things. 
The  plaintiffs  relied  upon  the  authority  of  Bodocanachi 
y.  Elliott.    There  goods  were  in  transit  from  Marseilles 
to  London.    They  had  to  pass  through  Paris,  and  no 
their  way  they  came  withm  the  lines  of  the  German 
army  by  which  Paris  was  then  completely  inyested. 
In    consequence    of     this     state    of     things     the 
goods   could   not   be   moyed.      This   was   held   to 
constitute  a  restraint  of  princes.     Baron  Bramwell, 
in  deliyering  the  judgment  of  tiie  Exchequer  Chamber, 
says  (at  p.  522) :  "  But  it  is  said  that  there  has  been 
no  lots  of  the  goods  by  restraint  of  kings  and  princes 
in  this  case,  because  tiiere  has  been  no  specific  action 
on  the  goods  themselyes.      It  is  true  tnat  there  has 
been  no  actual  seizure  or  arrest  of  tiiie  goods,  nor  was 
there  any  specific  or  published  order  prohibiting  the 
trans^rt  of  the  goods  from  the  besieged  city ;  but 
the  city  in  which  the  goods  were  was  besieged  and 
completely  inyested,  all  conunerce  was  stopped,  and 
the  goods  were  as  effectually  preyented  from  coming 
out  as  if  they  were  actually  seized  by  the  Gbrman 
army."     Tiiis  shows  that  the  court  was  of  opinion 
that  the  goods  were,  for  all  effectiye  purposes,  seized 
by  the  German  army  and  taken  out  of  the  control  and 
disposition  of  the  owners ;  it  was  by  the  forcible  and 
therefore  by  the  yiolent  act  of  the  Qeiman  army  that 
the  goods  were  preyented  from  reaching  their  desti- 
nation.   No  other  yie  v  of  the  facts  in  that  case  could 
have  been  taken,  and  haying  regard  to  ttukt  yiew,  no 
other  conclusion   could   be   arriyed    at  than   that 
the  plaintiflfa  had  lost  their  goods  by  a  *'  restraint  of 
princes."   But  in  the  present  case  no  force  of  aoy  kind 
was  used;  the  captain  was  required  to  obey  the 
ordinary  law  existing  in  the  countey  at  the  time  when 
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the  goods  arrived;  and  he  obeyed  it.  To  oall  the 
resaltiiig  oonseqaenoee  a  loae  •  by  restraint  of 
peoples  or  priaoes  is,  in  my  opinion,  to  giye  to 
the  expression  a  meaning  which  it  was  never 
intended  to  bear. 

A  further  point  arose  in   the    case,  on  which  I 
also   think   I    onght   to    give   jadffoient    for   the 
defendants,  although,  having  regard  to  my  decision 
on  the  fint  point,    it  is  not  really  necessary  to 
oonsider  it.      The   policy  contained  the  following 
danse :    "  Warranted  free  of  capture,  seizore,  and 
detention."    It  was  said  that  this  exception  ought 
not  to  be   interpreted  to  iodude  "restraint."  ^  I 
think,  however,  that  the  very  object  of  this  exception 
is  to  free  tiie  underwriters  from  liabilit;^  under  the 
words  arreste,  restraints,  and  detainments  in  the  body 
of  the  poUoy.     It  is  true  that  the  same  words  are 
not  used,  but  the  exception  must  be  taken  to  refer 
to  something  which  hfM  gone  before ;   and  to  what 
if  not  to  the  words  I  have  mentioned  P    An  attempt 
was  made  to  bring  the  loss  within  the  general  words 
"all  other  perils,  losses,  and  misfortunes  that  shall 
come  to  the  damage  of  the  goods,"  but  as  to  thte 
it  is  sufficient  to  say  that  these  words  only  cover 
losses  of  a  kind  similar  to  those  particularly  enumerated 
in  the  previous  part  of  tiie  poHoy,  and  do  not  include 
a  loss  of  an  exceptional  kind  like  that  which  has 
happened  in  this  case. 

Judgment  for  thede/endcmU. 

Solicitors  for  the  plaintiffis.  Bowdiffes,  Bawle  &  Co,, 
for  Hill,  Dickinson,  in  Co,,  Liverpool. 

Solicitors  for   the   defendants,  WcUtona,  Johnson, 
Buhh,  S  Whatkm. 


K.  B.  Div.  ) 

(Lord  Alverstone,  L.C.J.,  and  [  Feb.  14 ;  March  3. 
Wright  and  Bidley,  JJ.)     ) 

■ 

Esx  V,  Abghbibhof  of  Oantbbbxtby. 
In  re  Gk)BE. 
Ex  parte  Cobhaic  and  Gabbett  (No.  2).  (a.) 

Praetice — Coats — Crovm — Prerogative  writ  o/ mandamus 
. — No  jurisdiction  to  give  costs  to  Crown, 

Rules  nisi  were  granted  at   tJie  instance  of  certain 
prosecutors  cdUing  on  the  Archbishop  of  Ganterhury  and 
his  vioar-general  to  show  cause  why  a  prerogative  writ 
of  mandamus  should  not  isstte  commanding  him  to  hear 
opponents  of  the  confirmation  of  a  hishop'sUd,    Notice 
of  the  rules  was  directed  to  he  served  on  the  dean  and 
chapiter.     There  was  no  similar  direction  to  serve  the 
Treasury  on  behalf  of  the  Crown,  but  the  application 
affected  the  rights  of  the  Crown.     Cause  was  shown  by 
the  law  officers  appearing  on  behalf  of  the  Crown  without 
any  objection  being  raised,  and  by  counsel  on  behalf  of  the 
archbishop  and  the  vicar-general.     The  rules  were  dis- 
charged, costs  being  aUowed  to  the  archbishop  and  the 
vicar-general.      Subsequently  the  case  came  before  the 
court  again  on  the  question  whether  the  court  had  juris- 
diction to  order  the  prosecutors  to  pay  costs  to  the  Crown. 
Held,  that  tJie  court  has  no  jurisdiction  to  order  such 
costs,  and  that  tJie  ancient  doctrine  that  in  matters  at 
common  law  the  Crown  neither  pays  nor  receives  costs 
had  not  been  altered  eitJier  by  1  WiU.  4,  c.  21,  «.  6,  or  tJie 
EtUes  of  the  Supreme  Court. 

In  this  case,  reported  ante  at  p.  348,  rules  nisi 
were  granted,  at  the  instance  of  the  prosecutors 
Cobham  and  Garbett,  calling  on  the  Ardibishop  of 
Oanterbury  and  his  vioar-general  to  show  cause  why 

(aO  Beported  by  B.  G.  Stillvbll,  Bsq.,  Bairister- 

at-^Law. 


a  prerogative  writ  of  mandamus  should  not  iwne 
commanding  him  to  hear  opponents  of  the  ^J^f^j^ 
tion  of  Canon  Gore  as  bishop-elect  of  the  diooeao  ot 

Worcester.  ,     ,  _      _-.!.-* 

Noticeof  the  rules  was  directed  to  be  served    onxne 

dean  and  chapter. 

There  was  no  similar  direction  to  serve  the 
on  behalf  of  the  Crown,  but  the  application 
the  rights  of  the  Crown. 

Cause  was  shown  by  the  law  officers  appea-nni^on 
behalf  of  the  Crown  without  any  objection  t«Dg 
raised,  and  by  counsel  on  behalf  of  the  ardhCrt»nop 
and  the  vicar-general,  and  after  argument  tlie  ">*« 
were  discharged,  costs  being  aUowed  to  the   arcli- 

bishop.  -^    -m 

The  question  now  raised  was  whether  the  ^^'"f* '^^ 
jurisdiction  to  order  the  prosecutors  to  pay  ocwta  to 
the  Crown. 

Danckwerts,  K.C.  {Morton  SmOh  widi  bim).     for 
Garbett.— In  this  case  two  questioos  anse.     Firatly, 
as  to  the  costs  of  the  Crown,  which  was  not  a  party 
to  the  original  rules,  and  only  came  in  to  show  ^^•®- 
[Lord  Alvbbstohb,  L.C.J.— That  makes  no  diffar- 
ence,  for  I  think  that  theee  rules  ought  to  have  o^^ 
served  on  the  Crown.]  Secondly,  as  to  the  costs  of  tte 
archbishop  and  of  the  vicar-general.    Theur  iislit  to 
the   costs   they    had    personally    incurred   la     not 
disputed,    but   such  costs  were  very  little,  if  any, 
as  the  Crown   took    up  their  case,  and  mstmcted 
counsel  to  appear  for  them,  and  their  oostsatood 
on  the  same  footing  as  the  costs   of   the    Crown. 
The  inflexible  rule  of  the  common  law,  apart  (zom 
any  Act  of  Parliament,  is  that  the  Grown  nmtber 
pays  nor  reo»-ives  costs:    Kerr's  BUckstones  Oom- 
^^taries   (4th   ed.),    vol.    3,    p.    402 ;    Chitty    on 
Prerogatives  of  the  Crown,  p.  310 ;  West  on  the  Law 
of   Extents,  c.  22,  p.  227;   Biannin^'s   Exchequer 
Practice,  p.  69 ;  Burton's  Exchequer  Practice,  vol.  I, 
p.  248.    Modem  practice  has  not  altered  this  role : 
Bex  V.   Corum,  1  Anstr.  60 ;    ^T^*  ix)fd  .idwc^  of 
Scotland  V.  Lord  Dunglas,  9  CI-  &  Fm.  173 ;  Smi^r. 
Earl  of  Stair  and  Others,  2  A  L.  C*s.  807 ;  The  Lord 
Advocate  for  Scotland  v.  Hamilton,  1  Maoq.  46 ;  Aane 
V.  Beynolds,  3  W.  B.  85.  4  De  G.  M.  &  G.  565,  at  p. 
571 :    The  Queen  v.  Burial  Board  of  -Bw^   FTear- 
mouih,  5  a  B.  D.  67,  at  p.  72,  28  W.  E.  Dig.  31 
(In  which  case  the  order  as  to  costs  was  sabsequently 
reversed) ;  Mews  v.  The  Queen,  31 W.  E.  385, 8  App.  Caa. 
339.  at  p.  353 ;  The  Queen  v.  Justices  of  Middlesex,  S3 
W.  E.  Dig.  49. 9  App.  Cas.  757,  at  p.  786 ;  9  Anne,  c.  20, 
in  the  ODly  statute  which  ever  gave  the  court  power 
to  give  coBts  in  proceedings  upon  writs  of  mandamus, 
see  section  5 ;  but  that  statute  only  deals  with  ooata 
where  a  rule  is  made    absolute.     The   costs   were 
payable    by    common    law    as    a    punishment    for 
erroneously  putting  the  jurisdiction  of  the  court  in 
motion :  see  voL  6  Viner's  Abridgment,  p.  322.    Toe 
Judicature  Acts  and  the  Eules  of  the  Supreme  Court, 
1883,   ord.   65,   r.  1,  do  not  enable  the  court  ot  a 
judge  to  order  costs  to  be  paid  by  persons  who  before 
the  Acts  came  into  operation  could  not  have  been 
ordered  to  pay  them ;  they  only  regulate  the  mode  m 
which  costs  are  to  be  dealt  with  in  ewes  where  the 
court  antecedentiy  had  jurisdiction,  eithw  onginal  or 
statutory,  to  award  costs :  In  re  Mills  s  EetaU,^ 
W.  E.  65,  34  Ch.  D.  24 ;  PringU  v.  Secretary  of  State 
for  India,  40  Ch.   D.   288.      A  person  who  is  not 
called  upon  to  show  cause  is  not  entitled  to  costs. 

Bramwdl  Davis,  K.C.  [B.  Whitehead  with  him),  for 
Cobham,  did  not  argue. 

Sutton,  for  the  Crown.-TheCfrown  is  entitled  to 
costs.  In  Moore  v.  SmUh,  7  W.  E.  206,  1  B.  &  B. 
597,  which  is  a  decision  under  section  6  of  the 
Suilimary  Jurisdiction  Act,  1857  (20  lb  21  Vict  o.  48), 
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it  WM  held  that  the  court,  on  oonfirmiDg  a  conviotion 
on  an  infoxmation  laid  on  behalf  of  the  Orown,  hiid 
jurifldiotion  nnder  section  6  to  award  ooets  to  the 
Grown.  Under  1  Will.  4,  c.  21,  8.  6,  costs  have  been 
g^lven  both  in  favonr  of  and  against  the  Crown.  The 
'words  of  that  section  are  qnite  wide  enough  to 
inclucle  proceedings  by  or  against  the  Orown.  This 
section  was  repealed  by  the  Statute  Law  Be  vision 
Act,  1881  (44  &  45  Vict.  o.  o9),  which  extended  the 
powers  in  the  Judicature  Acts  to  make  rules  of 
court.  The  general  eSeot  of  the  Sapreme  Court 
]Etiiles  is  to  ffive  the  court  a  discretion  as  to  costs  in 
all  cases.  In  The  Queen  ▼.  Secretary  for  War,  40 
W.  R  5,  [1891]  2  Q.  B.  326,  the  Crown  obtained  an 
order  for  costs. 

Cur.  adv.  wU. 

March  3. — Lord  Axyxbjbtone,  L.C  J.,  read  the 
following  judgment  of  the'  court :  In  this  case  rules 
niH  were  granted  at  the  instance  of  the  prosecutors 
Oobham  and  Garbett,  calling  on  the  Archbishop  of 
Canterbury  and  his  vicar-general  to  show  cause  why- 
a  prerogative  writ  of  mandamus  should  not  issue  com- 
manding him  to  hear  opponents  of  the  confirmation 
of  Canon  Gore  as  Bishop-Blect  of  the  Diocese  of 
Worcester.  Notice  of  the  roles  was  directed  to  be 
served  on  the  dean  and  chapter.  There  was  no 
similar  direction  to  serve  the  Treasury  on  behalf  of 
the  Crown,  but  the  application  aflEidcted  the  rights  of 
the  Crown,  and,  in  our  opinion,  the  Attorney- 
General  had  a  dear  right  to  oppose  the  motion. 
Cause  was  shown  before  us  by  the  hiw  officers  appear- 
ing on  behalf  of  the  Crown  without  objection  raised, 
and  by  counsel  on  behalf  of  the  archlnshop  and 
▼ioar-general,  and  after  argument  the  rules  were 
discharged,  costs  being  allowed  to  the  archbishop. 

The  only  question  remaining  to  be  considered  is 
whether  we  have  jurisdiction  to  order  the  prosecutors 
to  pay  costs  to  the  Crown.  We  have  not  been 
referred  to  any  case,  nor  have  we  been  able  to  dis- 
cover any,  in  which  the  ancient  doctrine  that  in 
matters  at  common  law  the  Crown  **  never  paid  nor 
received  costs,"  as  it  is  laid  down  by  Lord  Campbell 
in  Bfg.  v.  BeadU^  5  W.  B.  498,  7  Bl.  &  Bl.  492,  and 
in  Rex  v.  MUea^  7  Term  Bep.  367,  Lord  Advocate  v. 
Lord  Dunglae.  9  CL  &  Fin.  173,  and  Smith  v.  Earl  of 
Stair, ^  2  H.  L.  Cas.,  at  p.  809,  has  been  expressly 
questioned  in  regard  to  the  prerogative  writ  of 
mandamus.  There  certainly  have  been  some  instances 
in  which  the  doctrine  has  been  disregarded,  whether 
from  inadvertence  or  otherwise  we  do  not  know ;  but 
in  the  only  reported  cases  in  which  it  has  been  con- 
sidered, the  doctrine  has  been  admitted  at  the  bar, 
whether  in  favour  of  or  against  the  Crown ;  and  we 
think  it  clear  that  neither  the  Act  1  Will.  4,  o.  21,  s.  6, 
nor  the  existing  Boles  of  the  Supreme  Court  have 
altered  the  law  as  affecting  the  present  case.  We 
must  not  be  understood  as  expressing  any  opinion 
either  in  relation  to  matters  other  than  the  preroga- 
tive writ  of  mandamus,  or  even  as  to  that  writ 
when  it  is  applied  for  by  or  against  the  officers  of 
executive  departments  of  the  public  service  in 
relation  to  their  statutory  or  other  duties.  On 
the  one  hand,  the  fact  tiiat  statutes  have  been 
passed  providing  for  payment  of  costs  to  the  Crown 
in  relation  to  Crown  spedalties  (33  Hen.  8, 
c.  39),  and  by  or  to  the  Crown  upon  petitions  of 
right  (23  &  24  Vict.  c.  34),  or  upon  revenue  suits 
(18  &  19  Vict.  0.  90  and  22  &  23  Vict.  c.  21),  pro- 
ceedings in  relation  to  customs  (40  &  41  Vict.  c.  13, 
8.  5),  and  upon  proceedings  by  tiie  Commissioners 
of  the  Admiralty  (27  &  28  Vict.  c.  d7,  s.  11 ;  28  & 
29  Vict  c.  124,  s.  2;  and  31  &  32  Vict,  c  78,  s.  5), 
is  of  some  weight  as  an  indication  that  express 
legislation  was  necessary  in  order  to  ezdude  lAierale 


of  the  common  law.  On  the  other  hand,  as  incidental 
to  departmental  admiuistration,  there  muit  often  be 
litigation  which  does  not  directly  affect  any  pre- 
rogative of  the  Crown  and  as  to  which  no  good 
reason  can  be  assigned  for  the  denial  of  costs  to  the 
suooessful  party.  And  the  case  of  Moore  v.  Smith 
supports  this  view.  The  question  does  not  arise 
in  this  case,  but  the  question  may  be  worthy  of 
consideration  whether  the  Act  of  1881  (44  &  46 
Vict.  c.  59,  s.  6)  gives  power  to  make  Bules  of  the 
Supreme  Court  in  relation  ''to  proceedings  by  or 
against  the  Crown."  The  words  are  primd  facie 
wide  enough  to  include  power  to  make  provision 
for  oosts,  but  it  may  be  that  the  decision  in  In  re 
MiUsU  Estate  shows  that  the  terms  of  this  section 
cannot  be  construed  so  widely  as  to  enable  rules  to 
be  made  binding  the  Crown  to  pay  costs  in  all  cases. 
We  agree  with  the  Court  of  Qaeen's  Bench  in  Beg.  v. 
Beadle  that  it  is  very  desirable  that  kuoh  provision 
should  be  made,  and,  if  tiffectual  and  proper  provision 
cannot  be  made  by  rules  for  enforcing  payment  of 
costs  by  the  Crown,  the  matter  is  one  very  proper 
for  the  consideration  of  the  Legislature.  In  the 
Crown  Suits  Act  and  the  Petition  of  Bight  Act  a 
kpedal  procedure  is  provided,  but  in  the  Customs  and 
Admiralty  Acts  a  simple  declaration  of  liabiliUty  was 
regarded  as  sufficient.  In  the  present  case,  for  the 
reasons  which  we  have  given,  we  cannot  make  any 
order  for  payment  of  costs  to  the  Crown. 

Solicitor  for  Garbett,  R.  Todd. 
Solicitors  for  Cobbam,  Wainwright  db  Co, 
Solicitor  for  the  Crown,  Solicitor  to  the  Treasury. 


March  10. 


iBoutt  of  iBLpftaU 

From  E.  B.  Div.  ^ 

(Collins,  M.B.,  and  Bomer  and  > 

Mathew,  L.JJ.)  J 

Bex  V,  Tbistbam.  (a.) 

Ecclesiastical  law — Consistory  court — Jurisdiction  of 
bishop — Jurisdiction  of  chancellor — Patent  appointing 
chancellor — BeservaJtion  to  bishop  of  certain  causes — 
Validity  of  reservation — Prohibition, 

Letters  patent  granted  by  a  bishop,  appointing  an 
official  principal  and  vicar-general,  and  conferring  on 
him  power  to  determine  suits  in  the  consistory  court,  con- 
tain^ the  following  reservation :  *  •  Nevertheless  first 
consulting  us  and  our  successors,  and  having  our  consent 
in  case  either  party  earnestiy  crave  our  jwigment*' 

Held,  that  the  reservation  was  valid,  and  that  prohibi- 
tion lay  to  the  official  principal  to  prohibit  him  from 
proceeding  without  the  bishop's  consent  in  a  suit  in 
which  one  of  the  parties  earnestly  craved  the  bishop* s 
judgment. 

Judgment  of  the  Divisional  Court,  [1901]  2  K.  B. 
141,  reversed. 

Appeal  from  the  judgment  of  a  Divisional  Court 

S Darling  and  Channell,  JJ.)  discharging  a  rule  nisi 
or  a  prohibition  to  the  Chancellor  of  the  Ditcete  of 
Chichester :  [19011  2  E.  B.  141,  49  W.  B.  Dig.  61. 

On  the  18tti  of  January,  1899,  a  suit  was  brought 
in  the  Consistory  Court  of  Cbichester  for  the  purpose 
of  obtaining  a  faculty  authorizing  the  removal  out  of 
the  Church  of  the  Annunciation,    in  the  town  of 

(a.)  Beported  by  F.  G.  Bt^OKEB,  Esq.,  Barrister- 

at-Law. 
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OOTJBT  OF  AfFBAL. 


BXX  V.  T&ISTRAH. 


OOTJBT  OF  AfEBAIi. 


Brighton,   in  the  DiooeM  of  Ohiohester,  of  oertain 
oznamenti  which  were  alleged  to  be  illegal. 

The  petitioner  was  George  Davey,  a  pariahioner  of 
theptrish  of  the  said  chnrch. 

l!^e  opponents  were  the  Ber.  'Heary  Fitzrichard 
Hinde,  tiie  vioar,  and  William  Henry  Hammond  and 
William  Henry  Funhall  littledhild,  the  ohnroh- 
watdens.  • 

The  opponents,  by  their  answer,  inter  a^ta,  alleged 
and  propennded  that  *' before  any  decision  or  final 
determination  of  the  oanse  aforesaid,  the  Bight 
BeVerend  Father  in  Gk>d,  Ernest  Bioland,  Lord 
Bishop  of  Ohiohester,  shonld  be  first  oonsnlted  and  his 
content  had,  and  they  eamestiy  craTe  his  judgment 
in  the  premises,  and  hnmbly  complain  and  supplicate 
that  the  said  Lord  Bishop  shonld  examine  and  deter- 
mine the  said  cause  in  his  own  proper  person  in  this 
court.** 

The  petitioner,  by  his  reply,  submitted  that  the 
consent  of  the  Lord  Bishop  of  Chichester  prayed  for 
by  the  answer  was  not  necessary  to  the  hearing  and 
determination  of  the  cause,  and  humbly  supplicated 
tiiat  the  said  cause  might  be  examined  and  deter- 
mined hy  the  official  principal  of  the  court. 

The  cause  came  on  to  be  heard  before  Dr.  Tristram, 
Q,C.,  the  Chancellor  of  the  Diocese  and  Official 
Principal  of  the  Consistory  Court  of  Chichester, 
sitting  alone,  the  bishop  not  being  present.  The 
objection  on  the  jMirt  of  the  opponents  that  the  bishop 
ought  to  be  consulted  and  that  they  were  entitled  to 
his  judgment,  was  taken  at  the  hearing  and  was 
argued. 

The  letters  patent  under  which  Dr.  Tristram  held 
his  appointment  as  chancellor  and  official  principal 
were  dated  the  30th  of  August,  1892,  and  were  granted 
by  tiie  then  Bishop  of  Chichester,  Dr.  Dumford.  So 
far  as  material  they  were  as  f oUows : 

''Bichard,  by  divine  permission,  Lord  Bishop  of 
Chichester,  to  all  the  faithful  in  Christ  to  whom  this 
present  writing  shall  come,  grace  and  health  in  the 
LcKrd  Bverlasting.  Know  ye  that  we,  reffarding  the 
holy  doctrine,  life,  manner,  integrity,  and  learning, 
am  well  as  knowledge  in  all  law,  and  his  dexterity, 
fidelity,  and  prudence  in  transacting  business,  have 
given,  granted,  and  confirmed,  and  by  this  present 
writing  do  for  us  and  our  successors,  give,  gran^  and 
confirm  to  our  beloved  in  Christ,  Thomas  Hutchmson 
Tristram,  of  12,  King's  Boich-walk,  Temple,  one  of 
her  Majesty's  counsel  and  a  doctor  of  dvil  law, 
daring  his  natural  Ufe,  the  office  or  offices  (hereafter 
and  in  the  manner  hereafter  defined)  of  ourvicar- 
^eneral  in  spirituals  and  official  principal  of  our  con- 
sistory and  our  successors  in  and  uiroughout  the 
Archdeaconry  of  Lewes,  also  of  our  sequestrator  and 
administrator-general  within  the  archdeaconry  afore- 
aid  (which  said  office  is  now  vacant  by  the  death  of 
our  beloved  in  Christ,  Bobert  Wintie  Wintie,  Bsq., 
Master  of  Arts).  And  we  do  by  these  presents 
ordain,  constitute,  and  make  him  the  said  Thomas 
Hutchinson  Tristram  our  commissary,  offidal 
principal,  and  vicar-general  in  spirituals  of  us 
and  our  successors  in  and  through  the  whole 
Archdeaconry  of  Lewes,  with  power  of  surro- 
gating, substituting,  constituting,  and  making 
any  other  and  others  fit  person  or  persons  in  his  stead 
and  place  in  this  behalf  as  often  as  he  shall  happen 
to  be  hindered,  and  of  recalling  or  removing  them  as 
often  as  need  shall  be  (nevertheless  and  in  either  case 
consulting  us  and  our  successors  and  having  first  our 
consent  and  approbation).  Moreover,  we  do  for  us 
and  our  successors  give,  grant,  and  confirm  unto  the 
said  Thomas  Hutchinson  Tristram  during  his  natural 
life  that  in  our  absence  from  our  Consistory  Court  of 
Lewes  he  shall  and  may  proceed  by  hims^,  his 
assignee  or  substituto,  assignees  or   substitutes,  as 


well  in  all  and  singular  causes,  businesses,  suits,  and 
complaints,  spirituiS  and  ecclesiastical,  at  the  instance 
or  promotion  of  whatsoever  parties  as  by  our  mere 
ana  mixed  office ;  also  in  all  causes  of  dilapidation  of 
the  goods  of  the  church  and  robbing  of  churches, 
and  in  all  other  businesses  and  causes  whatsoever 
(except  hereafter  excepted)  in  our  episcopal  Con- 
sistory Court  of  Lewes  moved  or  to  be  moved,  iha 
cognizance  and  decision  whereof  is  known  by  law  ot 
custom  of  tibe  realm  to  belong  to  our  ecclesiastical 
court,  and  to  decide  and  finally  determine  all  and 
singular  those  the  causes  aforesaid  (except  hereafter 
excepted)  with  all  the  rights  thereto  incident  issuing, 
depending,  annexed,  and  connexed  without  breach  of 
the  laws  and  statutes  of  this  excellent  kingdom; 
Nevertheless  first  consulting  us  and  our  successors, 
and  having  our  consent  in  case  either  party  earnestly 
crave  our  judgment.  •  •  •  Except,  notwith- 
standing, and  uways  reserved  to  us  and  our  successors 
the  complaints  and  applications  hereafter  to  be  made 
by  whatsoever  clergy  in  all  and  singular  causes,  and 
reserved  also  to  us  and  our  successors  equally  to 
examine  and  determine  every  cause  in  our  proper 
person  in  our  Court  of  Consistory." 

Dr.  Tristram,  after  taking  time  to  consider,  held 
that  the  question  of  the  validity  of  the  reservation  of 
the  bishop's  jurisdiction,  contained  in  the  letters 
patent,  was  for  the  determination  of  the  High  Court, 
and  expressed  an  opinion  that  such  reservation  was 
invalid ;  and  he  gave  judgment  on  the  merits  of  the 
case,  decreeing  a  penalty  for  the  removal  of  oertain 
ornaments  from  the  church :  see  the  report  of  Dav^ 
V.  Hinde,  [1901]  P.  95,  49  W.  B.  Dig.  69. 

The  opponents  then  applied  for  and  obtained  a 
rule  niei  calling  on  Dr.  ^istram  and  Gborge  Davey 
to  show  cause  why  a  writ  of  prohibition  shonld  uA 
issue  to  prohibit  tiiem  from  further  proceeding  in  the 
suit. 

The  Divisional  Court  discharged  the  rule  on  the 
grounds,  first,  that,  even  if  Dr.  Tristram  ought  to 
have  consulted  the  bishop,  he  had  at  the  atmost 
mmly  adopted  a  wrong  procedure,  and,  had  not 
acted  without  jurisdiction ;  and,  secondly,  that,  even 
if  there  had  l)een  a  want  of  jurisdiction,  it  was  not 
apparent  on  the  face  of  the  proceedings. 

The  opponents  appealed. 

Duke,  E.G.,  and  E.  W*  Hansdl,  for  the  appellants. 
— ^The  chancellor  acted  without  jurisdiction,  and 
prohilation  ou^^t  to  be  allowed  to  issue.  The  patent 
by  which  the  bishop  of  Chichester  conferred  jniis- 
diction  on  tiie  chancellor  to  hear  and  determine 
causes  contains  tliis  reservation :  "  Kevertheless,  first 
consulting  us  and  our  successors,  and  having  our 
consent  in  case  either  party  eamestiy  crave  for  judg- 
ment.'* Where  either  party  eamestiy  craves  the 
judgment  of  the  bishop,  his  consent  is  a  condition 
precedent  to  the  jurisdiction  of  the  chancellor  to  hear 
the  cause.  Either  party  has  a  right  to  have  the 
cause  heard  and  adjudicated  upon  by  the  bishop. 
Even  if  the  consent  of  the  bishop  is  only  necessary  to 
the  judgment  which  the  chancellor  jproposes  to 
deliver,  no  such  consent  was  obtained  in  this  oase. 
The  want  of  jurisdiction  appears  plainly  on  the  Amm 
of  the  proceedings — ^viz.,  in  the  pleadings. 

They  referred  to  Mayor  of  London  v.  Gox,  16  W.  B. 
44,  L.  B.  2  H.  L.  239 ;  Ex  parte  Medwin^  1  B.  &  B. 
609  ;  Bishop  of  8t.  David's  v.  Lucy,  1  Salk.  134 ; 
Serjeant  v.  Dale,  2  a  B.  D.  558,  25  W.  B.  Dig.  106 ; 
Hudatm  v.  Tooth,  26  W.  B.  95,  3  a  B.  D.  46; 
Farquharion  v.  Morgan,  42  W.  B.  306,  [18941  1  Q.  B. 
552 ;  Boyd  v.  PhiUpotta,  L.  B.  4  Adm.  &  Boc  297 ; 
Buggin  v.  Bennett,  4  Burr.  2035;  Qibson's  Codex, 
vol.  2.  986. 

Dibdin,  E.G.  (Reginald  Dodd  with  him),  for  tiie 
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respondenta. — The  Divisional  Conrt  were  right  in 
zeraiing  to  grant  a  prohibition.  The  appellantB  did 
not  oontmuoiuly  crave  the  bi^op's  judgment.  They 
adced  for  it  in  their  pleading,  but  they  appeared 
before  the  ohanoellor  and  arffned  yarious  points,  and 
took  their  chance  of  a  judgment  in  their  favour. 
Farther,  no  want  of  jurisdiction  is  apparent  on  the 
proceedings ;  for  it  does  not  appear  that  the  bishop's 
consent  was  not  in  fact  obtained.  But  there  is 
another  answer  to  the  application  for  a  prohibition 
The  reservation  in  the  patent  of  the  bishop's  juris- 
diction is  invalid.  Such  a  reservation  was  required  to 
be  inserted  in  a  patent  appointing  a  chancellor  by 
Canon  1 1  of  the  O«ions  of  1^0.  But  the  Canons  ot 
1640  we^  annulled  by  13  Car.  2,  o.  12,  s.  5.  The 
respective  jurisdictions  of  the  bishop  and  the  chan- 
celfbr  are  shown  by  Canon  122  of  the  Canons  of  1603. 
The  chancellor  has  sole  jurisdiction  in  all  cases  except 
where  a  sentence  of  deprivation  is  to  be  pronounced 
against  a  clergyman.  The  patent  in  use  in  the 
diooese  of  Ely  is  the  only  patent  which  has  a 
reservation  similar  to  this  ;  such  a  reservation  must 
now  be  treated  as  obsolete. 

He  cited  4  Co.  Inst.,  p.  338 ;  Ayliffe's  Parergon, 
p.  160;  Gk>dolphin's  Bepertorinm  Canonioum,  p.  80; 
JProcurator-Oenierdl  v.  Stone^  1  Hagg.  Consist.  424,  at 
p.  433 ;  MiddleUm  v.  OrofU,  2  aSl.  650,  at  p.  664 ; 
Fhillimore  v.  Machon,  1  P.  D.  481,  25  W.  B.  Dig.  10. 

DukCf  K.C»t  in  reply. — ^The  appellants  never  ^ve 
up  their  point  that  the  chancellor  had  no  jurisdiction, 
but  continued  to  take  that  objection  at  every  step  in 
the  proceedings.  The  case  of  Ex  parte  Zaur,  2  A.  &  E. 
45,  shows  that  they  were  right  in  waiting  for  the 
judffment  of  the  chancellor  before  they  asked  for  a 
prohibition.  As  to  the  validity  of  the  reservation  in 
the  patent,  there  is  nothing  repugnant  to  good  sense 
in  it,  neither  has  it  ever  been  sutrgested  nntu  now  that 
it  was  obsolete.  It  is  true  the  Ely  patent  is  the  only 
one  which  has  a  reservation  in  exactiy  similar  terms. 
But  the  patents  in  use  in  the  dioceses  of  St.  Asaph, 
Bangor,  and  Carlisle  contain  a  reservation  of  juris- 
diction to  the  bishop,  though  there  are  no  words 
S'vinff  power' to  the  parties  to  crave  the  judgment  of 
e  mwop.  This  reservation  is  not  based  on  the 
Canons  of  1640.  The  right  of  the  bishop  to  reserve 
jurisdiction  to  himself  existed  long  before  that  date : 
see  Dr.  Stubbs's  Historical  Appendix  to  the  Beport  of 
the  Ecclesiastical  Courts  Commission.  And  this  right 
was  not  taken  away  by  section  5  of  13  Car.  2,  c.  12. 

He  referred  to  several  instances  of  jurisdiction  being 
exercised  by  the  bishop  collected  in  Bothery's  Betums, 
and  cited  Oihhana  v.  BisJiop  of  Cloyne,  Holt  599,  and 
Boyd  V.  FkiOpotts,  L.  B.  4  Adm.  &  Bcc.  297,  at  p.  316. 

Cur,  adv.  vidU 

March  10. — Collins,  M.B.,  read  the  following 
judgment :  This  is  an  appeal  from  a  decision  of  the 
Divisional  Court  discharging  a  rule  nut  for  a  pro- 
hibition obtained  by  the  appellants  prohibiting  the 
respondents  from  proceeding  further  in  a  certain  suit 
instituted  in  the  Oonsistoriai  Court  of  the  Bishop  of 
Chichester,  in  which  the  respondent  Mr.  Davey  was 
the  petitioner  and  the  Bev.  Mr.  Hinde  and  others 
were  respondents,  and  of  which  court  Dr.  Tristram  is 
the  official  principal. 

Dr.  Tristram  holds  his  appointment  as  vicar- 
general  in  spirituals  and  ofaoal  principal  of  the 
Consistory  Court  of  the  Bishop  of  Chichester  under  a 
patent  from  the  bishop ;  and  the  question  is  whether, 
having  regard  to  the  terms  of  tiiat  patent.  Dr. 
Tristram  had  jurisdiction  to  hear  and  determine  the 
case.  The  patent  confers  jurisdiction  in  tiie  following 
terms :  "  Moreover  we  do  for  us  and  our  saccessors 

S've,    grant,    and  confirm  unto   tiie   said   l^omas 
utchinson  Tristram  during  his  natural  life,  that  in 


our  absence  from  our  Consistory  Court  of  Lewes  he 
shall  and  may  proceed  by  himself,  his  assignee  or 
substitute,  assignees  or  substitutes,  as  well  in  all  and 
singular  causes,  businesses,  suits,  and  complaints, 
spiritual  and  ecclesiastical,  at  the  instance  or  pro- 
motion of  whatsoever  parties  as  by  our  mere  and 
mixed  office ;  also  in  all  causes  of  dilapidation  of  the 
goods  of  the  church  and  robbing  of  churches  and  in 
all  other  businesses  and  causes  whatsoever  (except 
hereafter  excepted)  " — the  exceptions  are  not  material 
in  tills  case — "  in  our  EpiscopaJ  Consistory  Court  of 
liswes  moved  or  to  be  moved  the  cognizance  and 
decision  whereof  is  knotm  by  law  or  custom 
of  the  realm  to  belong  to  our  Ecclesiastical 
Court,  and  to  decide  and  finally  determine  all 
and  singular  those  tiie  causes  aforesaid  (except 
hereafter  excepted)  with  all  the  rights  thereto 
incident  issuing,  depending,  annexed,  and  connexed, 
without  breach  of  the  laws  and  statutes  of  this 
excellent  kingdom ;  nevertheless,  first  consulting  us 
and  our  successors  and  having  our  consent  in  case 
either  party  eamestiy  crave  our  judgment.'* 

The  respondents  on  the  face  of  their  answer 
pleaded  **  that  before  any  decision  or  final  determin- 
ation of  the  cause  aforesaid  the  Bight  Beverend 
Father  in  God  Ernest  Boland,  by  Divine  permission 
Lord  Bishop  of  Chichester,  should  be  first  consulted 
and  his  consent  had,  and  they  eamestiy  crave  his 
judgment  in  tiie  premises,  and  humbly  complain  and 
supplicate  that  the  said  Lord  Bish'op  should  examine 
and  determine  the  said  cause  in  his  own  proper 
person  in  this  court."  To  this  paragraph  the 
petitioner  in  paragraj^h  4  of  his  reply  "  submits  that 
the  consent  of  the  ]Eught  Beverend  the  Lord  Bishop 
of  Chichester  prayed  for  by  paragraph  5  of  the 
respondents'  answer  is  not  necessary  to  the  hearing 
and  determination  of  this  cause,  and  humbly 
supplicates  that  the  said  cause  may  be  examined 
and  determined  by  the  Worshipful  Thomas  Hutchin- 
son Tristram,  Doctor  of  Laws,  the  official  principal 
of  this  court." 

The  point  was  again  raised  by  counsel  for  the 
respondents  at  the  hearing  before  Dr.  Tristram  (see 
the  report  of  Davey  v.  Hinde,  [1901]  P.  95,  49  W.  B. 
Dig.  59),  who,  nevertheless,  proceeded  with  the 
hearing  of  the  case,  and,  after  the  determination 
of  another  preliminary  point  made  by  the  re- 
spondents, aelivered  judgment  on  the  21st  of 
August,  1900,  holding  ihat  he  had  jurisdiction 
and  dealing  with  the  merits  of  the  case.  Though 
the  fact  was  not  and  eould  not  be  averred  on 
the  face  of  the  proceedings,  it  is  dear  from  Dr. 
Tristram's  judgment  that  he  did  not  consult  the 
bishop  or  obtain  his  consent  either  to  his  hearing  the 
case  or  to  the  terms  of  his  judgment.  The  question 
is  whether  the  qualification  contained^  in  the 
condudinff  words  in  the  grant  of  jurisdiction  above 
set  out  deprived  Dr.  ^mstram  of  the  right  to 
determine  the  case  without  first  consulting  the 
bishop  and  obtaining  his  consent,  the  respondents 
having  eamestiy  craved  the  Inshop's  personal 
judgment. 

Tne  case  was  argued  and  dedded  in  the  Divisional 
Court  only  on  the  grounds  (1)  that,  assuming  the 
qualification  in  the  patent  to  be  valid  in  point  of  law, 
it  went  to  procedure  only,  and  not  to  jurisdiction ; 
and  (2)  that  in  any  view  the  objection  was  not 
suffidently  raised  on  the  face  of  the  proceedings  to 
entitie  the  respondents,  the  now  appdlants,  to  apply 
for  prohibition.  Before  us  the^  admtional  point  was 
made  and  argued  that  the  qualification  in  the  patent 
was  itsdf  illegal  and  nugatory. 

First,  then,  with  respect  to  the  grounds  on  whidi 
the  case  was  dedded  m  tiie  court  bdow.  Does  the 
limitotion  or  qualification  in  the  grant  go  to  the 
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jnrisdiotion,  or  is  consultation  with  the  bishop  a 
mere  matter  of  procedure  not  affecting  jurisdiction, 
as  the  coort  below  held?  On  the  hypothesis  that 
the  j^atent  is  validy  the  chancellor  takes  no 
jurisQiotion  but  that  which  it  confers.  He  is  a 
delegate,  and  is  bound  by  the  terms  of  the  instrument 
of  delegation.  Two  constructions  have  been  put  upon 
the  limiting  words ;  but  in  either  view  it  seems  to  me 
that  they  go  to  jurisdiction,  and  that  under  the 
patent  the  grantee  does  not  acquire  jurisdiction  to 
determine  the  case  when  either  party  craves  the 
bishop's  judgment,  unless  the  bishop  has  been  con- 
sulted and  consented.  It  seems  to  me  that  the  dause, 
read  in  its  context,  has  the  effect  of  shutting  out 
from  the  jurisdiction  of  the  chancellor  such  cases  unless 
he  has  consulted  and  obtained  the  consent  of  the 
bishop  to  his  entertaining  them.  I  think  the  word 
'*  nevertheless  "  at  the  beginning  of  the  clause,  coming 
as  it  does  after  a  general  delegation  of  authority, 
points  to  an  exclusion  from  the  jurisdiction  of  a 
certain  class  of  oases,  unless  the  bishop  has  after  con- 
sultation, consented  to  his  grantee  entertaining  them. 
Without  such  consent  there  is  no  grant  of  jurisdiction 
at  alL  But,  even  if  the  construction  of  the  clause  is 
that  adopted  in  the  Divisional  Oourt  by  Darling,  J., 
and,  I  think  also,  though  I  am  not  quite  sure,  by 
Ohaiinell,  J  .•  it  seems  to  me  that  it  also  goes  to  juris- 
diction. They  treat  it — ^the  consultation  and  consent 
— as  having  regard  to  the  judgment  only  and  not  to 
the  entertaining  of  the  case ;  but  they  did  not  and 
could  not  ignore  the  fact  that  tiie  dause  does  require 
consultation  with  the  bishop  and  his  consent  to  the 
judgment  to  be  given.  If  this  is  the  true  meaning  of 
the  clause  it  seems  to  me  that  the  judgment  given  in 
such  a  caae,  without  consultation  and  without  the 
consent  of  the  bishop,  would  be  a  judgment  given 
without  jurisdiction.  It  is  a  condition  precedent 
to  the  right  of  the  grantee  to  give  judgment,  and 
unless  he  fulfils  the  condition  he  exceeds  ms  jurisdic- 
tion in  pronouncing  judgment. 

It  was,  however,  argued  that  tlie  obiection  to 
jurisdiction  had  been  waived,  and  that  whether  it  had 
been  waived  or  not  it  was  not  suffidently  raised  on  the 
face  of  the  proceedings  to  justify  the  appellants  in 
asking  for  a  prohibition.  Mr.  Dibdin  did  not  insist 
upon  waiver  in  the  ordinary  sense,  as  being  capable  of 
founding  jurisdiction,  but  he  urged  that  in  truth  and  in 
fact  the  now  appellants  had  shown  by  their  conduct  of 
the  case  that  uiey  did  not  eamestiy  crave  the  bishop's 
judgment  and  that  in  that  sense  the  objection  to 
jurisdiction  must  be  taken  to  have  been  waived.  I 
can  see  no  ground  whatever  for  saying  that  the 
appellants  ever  reced(>d  from  the  position  which  they 
took  up  in  their  pleadings.  They  there  formulated  a 
demand  for  the  bishop's  personu  intervention ;  they 
took  the  point  at  the  trial ;  they  never  receded  from 
it,  and  the  learned  judge  obviously  did  not  consider 
that  they  had  abandoned  it,  for  in  his  judgment  given 
in  August  he  discusies  and  deals  with  it*  It  is  true 
they  had,  in  the  meantime,  raised  another  pre- 
liminary point,  as  to  the  locits  standi  of  the  petitioner, 
which  was  decided  against  them,  the  learned  judge 
holding  over  his  iiSgment  until  that  point  was 
determined.  But  these  facts  seem  to  me  to  afford  no 
evidence  whatever  that  the  appellants  had  ceased  to 
desire  the  bishop's  judgment;  nor  could  they 
know,  nor  were  they  bound  to  antidpate,  that,  in  his 
judgment  so  given,  tiie  learned  judge  would,  from 
their  point  of  view,  exceed  his  jurisdiction.  There  is 
dear  authority  that  the  right  to  ask  for  prohibition,  if 
not  otherwise  defective,  still  remains  open  to  them. 
"  For  till  lentenoe  be  given,"  says  Lord  Bllenborough 
in  Ootdd  v.  Gappeff  5  East.  345,  at  p.  364,  '*  the  courts 
of  common  law  have  no  reason  to  suppose  that  the 
Bodesiastigal  Court  will  determine  wrong;  which, 


however,  if  it  should  do,  it  ia  not  too  Imte  to  come 
then,  that  is,  after  sentence,  for  a  prohibition ;  for 
the  sentence  is  in  such  case  tiie  gravamen ;  and  so  it 
was  expressly  stated  to  be  by  HoIt»  O.  J.,  and  the  court 
in  ShoUer  v.  Friend,  2  Salk.  547." 

As  to  the  objection  not  appearing^  on  the  faioe  of  the 
proceedings,  I  think  it  was  suffideiitly  apparent  to  take 
the  case  out  of  the  prindple  on  -whioh  courts  act  in 
refusing  prohibition  on  that-  ground,  -whioh  is  reaUy  one 
not  lettmg  iu  jurisdiction,  bun  goioi^  only  to  the  discre- 
tion of  the  court  in  g^ranting  pronibition  in  cases  where 
there  was  in  fact  no  jurisdiction.  The  role  laid  down  in 
the  memorable  judgment  of  Willee,  J.,  in  the  case  of 
Mayor  of  London  v.  Cox,  whidi  haa  been  f requentiy 
followed,  is  really  limited  to  cases  «vhere  a  party  has 
allowed  a  oourt  to  proceed  without   dieolbeing  hii 
objection  and  has  afterwards  come  to  set  aside  the  pro- 
ceeding^. Its  effect  is  well  summarized  l^  liopes,  L.  J.,  in 
Farquharson  v.  Morgan :  '*  The  reeult  of  the  authoritiei 
appears    to    me  to   be  this,    that   the   granting   of 
a  prohibition  is  not  an  absolute  rig^ht  in  every  esse 
where  an  inferior  tribunal  exceeds   its  jurisdiction, 
and  that  where  the  absence  or  excess  of  jarisdiction 
is  not  apparent  on  the  face  of  the  prooeedings,  it  ii 
discretionary  with  the  court  to  decide  whether  the 
part^  applying  has  not  by  laches  or  miscoaduct  lost 
his  nght  to  the  writ  to  which,  under  other  circom- 
stances,    he  would  be  entitled."      There    is   reslly 
nothing  like  laches  or  misconduct  in  the  present  case ; 
on  the  contrary,  the  point  js  suffidently  apparent  on 
the  proceedings,  and  it  was  taken  in  court  and  never 
withdrawn.     Therefore  I  am  of   opinion  that  the 
decision  of  the  Divisional  Court  cannot  be  supported 
on  the  grounds  on  which  they  have  placed  it. 

It  is,  however,  necessary  to  consider    the  laiger 
question  raised  by  the  argument  of  Mr.  Dibdin— tis., 
that  the  limitation  to  the  grant  in  the  patent  is  itaelf 
void.    This    raises  an  historical  question    oi  some 
interest,  but  I  think  the  burden  rmts  on  the  respoo- 
dentf,  and  in  my  judgment  they  have  not  satisfleait 
The  form  of  the  patent  is,  from  its  phraseology  t^ 
the  matters  it  embraces,  obviously  of  very  oonsidenUe 
antiquity.    The  exact  form  of  this  patent  appesn  to 
be  peculiar  to  the  dioceses  of  Chichester  and  Suy ;  hot 
forms  reserving   the   bishop's  jurisdiction  in   soine 
shape,  in  oases  such  as  the  present,  are  still  in  use  is 
sixteen  dioceses  (see  the  report  of  the  Eksdesiasticsl 
Courts    Commission,    1883),    and   it  has    not  been 
suggested  that  these  forms  have  not  all  been  in  nM» 
at  all  events  from  1640  onwards.    Mr.  Dibdin,  indeed, 
suggested,  but  he  failed  to  support  t^e  suggestion  by 
any  authority,  that  the  origin  of  these  reservations  of 
jurisdiction  to  the  bishop  was  to  be  found  in  oertsia 
canons,  of  which  Archbishop  Laud  was  said  to  be  the 
author,  and  which  were  promulgated  in  1640,  but  were 
subsequentiy,  as  he  said,  abrogated  by  the  statute  of 
13  Car.  2,  c.  12,  s.  5  ;  in  fact,  he  contended,  broadlyi 
that,  before  those   csnons  were   promulgated,   the 
bishop  had  no  jurisdistion  whatever  in  cases  of  th|< 
class,  but  that  the  exdusive  jurisdiction  was  in  his 
chancellor.    There  is  no  doubt  that  a  chancellor  may 
be     imposed     upon     a    bishop :     see    Godolphin'f 
Bepertorium    Canonicum,    p.   81,  quotiog   Bidley* 
**  Chancellors  of  dioceses  are  nigh  of  as  great  ant^dty 
as  bishops  themselves,  and  are  such  necessary  omceti 
to  bishops  that  every  bishop  must  of  necessity  haves 
chancellor ;  and  that  if  any  bishop  should  seem  to  be 
so  complete  within  himsdf  as  not  to  need  a  chaooellor 
yet  the  archbishop  of  the  province  in  case  of  refoBsI 
may   put   a   chancellor   on   him,  in   that  the  law 
presumes  government  of  a  whole  diocese  a  matter  of 
more  obligation  than  can  be  well  sustained  by  one 
person  alone ;   and  that,  although  the  nominatioii  ot 
the  chancellor  is  in  the  bishop,  yet  his  authority  |i 
derived  from  the  law.    ...    It  is  most  probable 
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that  the  multiplioity  tad  vftrieiy  of  eodesiastioal  oaiises 
introdnoed  the  lue  and  office  of  ohenoellor  OEiginAlly ; 
for  liter  that  prinoes  had  granted  to  eoolesiaetioal 
persons  their  oaiuee  and  their  oonnstoriee,  and 
oiroaniatanoes  Taryio^  theie  canaee  into  a  more 
noxnerons  mnlt^lioatum  than  were  capable  of  beinff 
defined  hv  like  former  preeidente,  neceedty  oaUed 
for  new  deciaiona,  and  they  for  nioh  judges  as  were 
eziMrienoed  in  saoh  laws  as  were  adapted  to  matters 
of  am  eodeiiastioal  cognisanoe»  which  woold  haTC  been 
too  prejadioial  an  aTOcation  of  bishops  from  the 
ezerase  of  their  more  divine  ftmction»  nad  not  the 
offioe  of  the  chancellor  in  detennininff  soch  matters 
been  an  expedient  to  prevent  the  saul  prejudice  or 
inoonvenieniM/'  Bat  that  the  dhancellor'B  power, 
whatever  the  extent  of  it,  is  a  delegated  power  only 
is  dleaF--see  Gibson's  Oodex,  vol.  2,  p.  1027,  ed. 
1713,  qnotinff  Stilliiu^fleet :  **  And  the  law  nowhere 
determines  ue  boonds  of  a  chancelloar*s  power  as  to 
such  acts,  nor  can  it  be  supposed  so  to  do  since  it  is 
bat  a  delegated  power,  and  it  is  in  the  right  of  him 
that  deputes  to  drcnmsoribe  and  limit  it"  In  a 
mannsonpt  in  the  Public  Kecord  Office  of  1636-37, 
apparently  drafted  by  Sir  John  Lambe,  Dean  of 
Arohes,  and  copied  in  Bothery's  Betmns,  Appendix, 
p.  zzviL,  there  is  this  passage :  **  Note  that  in  all 
these  offices  derived  from  ana  under  the  bishop  the 
bishop  cannot  so  graunt  his  jurisdiction  to  his 
dhaunoeUor,  comissary,  archdeacon,  deane,  and  chapter, 
fto.,  or  so  abdicate  it  from  himself,  but  that  he  idso 
may  uie  the  same,  not  by  prohibiting  them  (uolesse 

af  wmj  of  appeale  where  it  lieth  to  him),  but  by  doing 
so  with  them  or  without  them."  It  was  nevertheleis 
suggested  by  Mr.  Dibdin,  as  I  have  said,  that  the 
reservations  of  jnrisdiction  to  the  biidiop,  which 
oontinue  to  be  found  in  the  patents  in  use  in  so  many 
dioceses  down  to  the  jpresent  day,  took  their  origin 
from  the  canon  of  1640  (the  1 1th).  But  the  language  of 
the  canon  (see  it  set  out  in  Qibson,  p.  1028}  seems  to 
assume  an  existing  power  of  reservation.  And  thouffh 
by  13  Oar.  2,  c.  12,  s.  6,  these  canons  were  expresSy 
not  confirmed,  that  statute  saves  all  jurisdiotiQn 
existing  in  1639.  If  the  effect  of  the  Actof  13  Oar. 
2,  c.  12,  passed  In  1661,  was  to  leave  the  bishop 
denuded  of  all  jurisdiction  in  his  Oons&rtorial  Oourt, 
as  Mr.  Dibdin's  argument  assumes,  it  is  certainly  very 
strange  to  find  Lora  Holt  no  more  than  for^  yean  later 
assertiog  the  bishop's  right  to  sit  there  mmself,  and 
reiterating  the  same  opinion  some  years  afterwards. 
In  BUhopof  8L  DavtcTa  v.  Lucy^  decided  in  1699,  he 
says:  ''The  archlushop  may  hold  his  court  wh^re 
he  pleaseth  and  he  may  convene  before  himself  and 
sit  judge  himself,  and  so  may  any  other  bishop,  for 
the  power  of  a  <dianceUor  or  vicar-general  is  only 
delegated  in  case  of  a  Inshop."  And  hn  Biahop  of 
Ckyne  v.  OtbhorUt  decided  in  1706,  he  says :  "  i^  to 
what  is  said  that  a  bishop  may  sit  in  his  own  court 
and  that  the  vicar  and  he  are  but  one  person,  it  is  true 
a  bishop  may  sit  when  he  pleases  in  his  own  court, 
but  the  vicar,  chancellor,  shatl  have  fees."  In  1853 
a  patent  in  the  same  form  as  at  present,  being  that  in 
use  in  the  diocese  of  Onioester,  came  before  the  court 
of  Queen's  Bench,  consisting  of  Lord  Oampbell, 
O. J.,  and  Oolerid^  and  Wightman,  JJ.,  in  Ex  parte 
Medtoin.  In  dehverins  the  considered  judffmeot  of 
the  court,  Lord  OampbeU  says :  '*  We  desired  to  look 
at  the  patent  before  we  granted  or  refused  a 
rule.  We  have  now  examined  it."  He  then 
summarises  it,  and  refers  to  the  qualifying 
clause.  He  then  proceeds :  '*  The  court  therefore 
is  in  style  the  bishop's  coort,  as  this  is  the 
Queen's,  and  the  chancellor  is  tiie  bishop's  chan- 
cellor, as  we  are  the  Queen's  judges.  By  a 
special  provision,  at  the  prayer  of  the  pnxtjp  the 
bishop's  judg^neot  may  be  mvoked,  in  which  respect 


the  analogy  fails.    But  where  this  prayer  is  not 
made,  the  chancellor,  or  official  principal,  leems  to 
be  an  independent  jadge;   nor  is  he  ti^e  less  so 
because  some  cases  are  expected  from  his  jurisdiction, 
or  because  that  jurisdiction  ceases,  or  is  suspended, 
when  the  bishop  is  present.    If  absent  the  bishop 
cannot  interfere ;  the  parties  are  never  supposed,  by 
the  citation  or  other  proceedings,  to  be  braore  him ; 
nor  is  there  any  appeal  from  the  chancellor  to  him." 
Agahi,  after  dting  two  passages  from  Ayliffe,  he 
says :  "  This  pasnge  is  not  very  accurately  expressed ; 
but  the  meaning  is  sufficiently  dear  in  one  sense.  The 
chancellor,  or  the  official,  has  a  delegated  power  as 
much  as  the  commissary,  because  they  equally  receive 
from  the  bishop  a  power  which  was  originally  in 
him,  and  which  oriffinally  he  miffht  have  exercised 
himself,   and   probably  often  did.     But   it  was  a 
power   to   be  exercised   in  a  court,   open   to   the 
subjects  of  the  diocese,  for  the  trial  of  all  causes 
over  which  he  has  jurisdiction."     This  sufff^estion 
that  they  "  often  did  "  finds  support  in  the  diuy  of 
Oartwriglit,  Bishop  of  Ohester,  in  the  years  1686  and 
1687,  cited  to  us  fy  Mr.  Duke,  as  also  from  some  of 
the  cases  mentioned  in  Botiiery's  Betum,  though 
that  collection  ii  limited  to  those  cases  only  which 
found  their  way  to  the  Oourt  of  Delegates.    In 
his  Historical  Appendix  (I.)  to  the  report  of  the 
Bcdesiastical    Oourts    Oommission    (1883),    p.    32, 
Bishop   Stubbs    says:    '*The    commission    of    the 
diancellor  or  official  principal  of  the  bishop  diilBred 
from  that  of  the  official  principal  of  the  archbishop  in 
not  necessarily  conferring  the  whole  judidal  authority 
of   the   bishop,    who   in   some   instances    reserved 
particular    portions   of    jurisdiction    for    his   own 
hearing,  as  is  done  at  the  present  day."    He  casts  no 
doubt  on  the  legality  of  this  practice.     At  p.   46, 
paragraph  3,  he  says :  **  The  Oourt  of  King^s  fienoh, 
in  the  esse  of  BUhop  of  Bt.  Damd^a  v.  Lucy,  held  that 
the  commission  of  ohimcellor,  or  vicar*g;«iJeral,  could 
not  be  regarded  as   excluding  the   archbishop    or 
bishop  from  sitting  in  his  own  court  (Stephens,  I., 
289).    But,  although  this  is  reasonable  at  an  affirma- 
tion of  law,  it  is  not  easy  to  adduce  instances  in  which 
the  power  has  been  exercised  since  the  Beformation. 
Ic  appears,  from  the  return  on  the  patents  of  official 
principals,  made  for  the  present  commission,  that  in 
several  dioceses  it  is  the  paotioe  of  the  present  day  to 
reserve  to  the  Inshop  himself  important  sections  of 
judicial  work,  or  a  general  right  to  execute  in  person 
the  offices  otherwise  deputed."    From  the  references 
above  given  it  would  seem  that  the  power  has  been 
in  fact  occasionally,  if  not  frequently,  exercised  since 
the  Beformation.    There  seems  to  be  no  judicial  pro- 
nouncement to  be  set  agamst  those  above  cited.    The 
passage  in   Sir  G.    Lee's  judgment   in   HiUyer  v. 
MiUigan,  2  Lee,  8,  does  not  seem  necessarily  to  involve 
the  question  of  a  reservation  in  the  patent  itself.    I 
think  therefore  tiiat  it  is  impossible  to  hold  void  a 
proviso  which  merely  excludes  the  jurisdiction  of  the 
chancellor  in  cases  where  the  parties  or  either  of  them 
crave  the  judgment  of  the  bisnop  himself  unless  upon 
consultation  rae  bishop  consents  to  his  assuming  it. 
The  demand  of  a  party  and  the  good  sense  of  the 
bishop  would  seem  to  lie  sufficient  safeguard  against* 
abuse.    With  regard  to  the  form  of  the  rule,  we 
think  it  would  be  sufficient  if  the  prohibition  went 
guoiM^ua— that  is  to  say,  as  against  Dr.  Tristram, 
until  consultation  with  the  bishop  and  consent  by  him 
to  the  judgment,  and  as  against  the  other  respondent 
until  there  has  been  such  consultation  and  consent  or 
until  the  bishop  agrees  to  hear  the  cause  himself.    I 
have   to   add  that  Bomer,    L.J.,  agrees  with   this 
judgment* 

Matbsw,  L.J.,  read  the  following  judgment:  I 
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agree  with  the  reasons  given  by  the  Master  of  the 
Bolls  for  allowing  this  appeal.  In  the  judgment  of 
the  Divisional  Court  it  would  seem  to  have  been 
supposed  that  the  bishop  was  bound  in  every  case  by 
the  decision  of  his  chancellor,  that  bis  assent  was  a 
ministerial  act  only,  and  that  the  omission  of  a  mere 
formality  was  no  objection  to  the  ohancellor*s 
authority  to  pronounce  a  final  judgment.  It  is 
difficult  to  reconcile  this  view  with  the  language  of 
the  patent.  The  authority  conferred  upon  the 
chancellor  to  decide  and  finally  determine  causes  is 
subject  to  this  proviso:  **  Nevertheless  first  consult- 
ing us  and  our  successors  and  having  our  consent  in 
case  either  party  earnestly  crave  our  j  adff  ment."  The 
legal  oonstaiction  of  the  patent  would  seem  to  be 
dear.  Before  the  chancellor  can  pronounce  his 
decision,  where  either  party  earnestly  craves  **  our 
judgment,''  it  is  for  the  bishop  to  determine  whether 
or  not  he  will  give  his  consent.  But  it  was  argued 
for  the  respondents  that  the  patent  gave  rise  to  no 
question  of  construction.  It  was  said  that  tke  terms 
might  be  disregarded  because  the  document  should 
be  treated  in  Htw  as  obsolete  and  illegal.  It  was 
pointed  out  that  the  bishop  was  bound  by  ancient 
usage  to  nominate  a  chancellor,  and  it  was  said  that 
when  the  appointment  was  made  the  bishopi  was 
divested  of  every  judicial  function,  even  where,  as  in  the 
present  case,  the  patent  contained  express  reserva- 
tions. The  bishop,  it  was  contended,  was  pro- 
hibited by  law  from  interfering  with  an  official  who 
appeared  to  derive  such  powers  as  he  possessed 
from  ^  his  patent,  but  who  might,  nevertheless, 
repudiate  the  terms  by  which  he  had  undertaken  to 
be  bouLd.  No  reliable  authority  was  cited  in  support 
of  this  proposition.  The  law  wonld  seem  to  have 
been  laid  down  in  the  contrary  sense  in  Uie  decisions 
and  records  which  have  beena  fully  discussed  by  the 
Master  of  the  Bolls.  It  is  dear  that  patents  in  analo- 
gous forms  have  been  long  in  use  in  many  of  the 
English  dioceses,  and  the  instrument  in  question  was 
considered  in  the  Court  of  Queen's  Bench  in  the  case 
Sx  parte  Medmn,  and  wss  treated  as  unobjectionable. 
No  reason  was  given  for  holding  the  dause  in  ques- 
tion to  be  contrary  to  public  pdicy,  and  no  ground 
Bug^sted  for  the  suspidon  with  which  the  control 
retamed  by  the  bishop  would  seem  to  be  regarded. 
It  may  be  true  that  the  jud^^ents  of  dianodlors  have 
not  in  recent  times  been  intcorfered  with,  and  that 
litigants  have  been  left  to  thdr  remedy  by  appeal; 
but  this  does  not  show  that  the  form  of  patent  oon- 
tinuoudy  used  bad  become  obsolete  or  mvalid.  It 
was  next  contended  that,  even  if  some  of  the  provisions 
of  the  patent  were  lawf  id  and  binding,  the  particular 
dause  upon  which  the  appellants  rdy  was  illegal  and 
had  been  oondemned  by  die  Legislature.  To  estab- 
lish this  the  canons  of  1640  were  referred  to,  and  it 
was  suggested  that  then,  for  the  first  time,  it  was 
declared  by  oonvooation  that  the  bishop  might 
reserve  to  himself  the  right  to  examine  and  determme 
evei^  cause  in  his  courts  G^ieee  canons  were  promptiy 
condemned  by  the  Long  Parliament  and  were  treatea 
as  being  subvernve  of  the  constitution  in  matters  re- 
lating to  Church  government  (iee  (Hbaon's  Codex,  p. 
956n.).  It  perhaps  would  be  snffident  to  dispose  of  this 
argument  to  point  out  that  the  dause  we  are  dealing 
with  was  not  that  provided  for  by  the  canon  of  1640. 
But  there  is  the  further  answer  that  there  would 
seem  to  be  no  good  ground  for  the  assertion  that 
the  general  reservation  which  is  found  in  this  patent 
"  to  examine  and  determine  every  cause  in  our 
proper  person  in  our  oourt  of  consistory"  was 
mtended  to  be  stamped  by  Parliament  with 
illegality.  The  statute  of  13  Car.  2,  c.  12,  redted 
the  Act  of  17  Car.  1,  and  by  section  2  repealed  all  I 
other  provisions  with  the  temporary  exception  of  k 


what  concerned  the  High  Commission  Court    [ffii 
lorddiip  then  read  sections  1  »ad   5,   saying  that 
section  1  contained  a  dear  reservation  of  the  juris- 
diction of  the   bishop   in  all  causes  and   matten 
belonging  to  ecdesiastical  jurisdiction.]     It  has  not 
been  shown  th«t  the  reservation  of  causes  from  the 
chancdlor*8  jurisdiction  has  been  condemned  or  even 
questioned  in  any  decision  of  the  courts  of  common 
law;    and    the   fact    that   so   many    patents   still 
contain    a    similar    dause   would     seem    to    show 
that  in  this  respect  the  forms  in   use  before  1639 
continued  to  be  followed.    Another  point  made  for 
the  respondents  was  this— that  no   eff«ct  could  be 
given  to  the  dause  which  permitted  the  litigant  in 
tiie  consistory  court  to  crave  the  judgment  of  the 
bishop,  because  it   was  not  pointed   oi:^t    by  what 
method  or  to  what  extent  inquiries  were  to  be  made 
by  the  bishop  before  he  consented  to  adopt  or  todiffsr 
from  the  judgment  of  the  chancellor.     But  no  saoh 
directions  would  seem  to  be  required.    It  would  be  the 
duty  of  the  bishop  to  obtain  all  neoeasary  information, 
and  there  would  seem  to  be  no  reason  to  suppose  thst 
the  duty  would  be  negleoted.    Moreover,  it  shoold  be 
borne  in  mind  that  the  determination  of  the  bishop 
wonld  be  subject  to  appeal.     A  farther  point  wsa 
made  for  tiie  respondents  that,  even  if  the  patent 
must  be  regarded  as  valid  and  binding,  the  appeUsnti 
had  so  acted  in  the  oourse  of  the  litigation  as  to  sbov 
that  they  had  abandoned  thdr  earnest  craving  for 
the  judgment  of  the  bishop.    In  the  fifth  paragraph, 
of  the  answer  the  respondents  raise  the  point  and 
pray    *'that  before  any  dedsion  of  the  cause  the 
bishop  dioold  be  consulted  and  his  consent  had,"  snd 
they  eamestiy  crave  his  judgment.     In  the  reply  the 
petitioner  objected  to  the  bishop  being  consulted  or 
to  his  ntting  to  try  the  cause.    It  appears  from  tiie 
report  of  Davey  v.  Hinde,  [1901]  P.  at  p.  105,  that 
the  point  was  argaed,  and  the  chancellor  dealt  with 
it  at  some  length  in  his  judgment.     There  was  no 
evidence  that  the  appellants  so  acted  as  to  indioate 
that  their  objection  was  abandoned.     But  reUanoe 
was  plaoed  on  the  delay  which  it  was  said  had  taken 
place  before  the  application  was  made  for  a  pro- 
hibition.   The  facts  were  these :  A  question  had  been 
raised  as  to  the  right  of  the  petitioner  to  inttitate 
proceedings  and  that  point  was  decided  in  his  fa?oiir. 
The  judgment  was  suspended  pending  an  apped  to 
the  Court  of  Arches.    The  appeal  was  subsequently 
abandoned,   and  the  chancellor,  in   Angpost,  1900, 
proceeded  to  judgment,  and  in  the  following  term 
prohibition  was  applied  for.     The  delav  was  thns 
fully  explained.    I  agree  that  the  appeal  should  be 
allowed  and  the  prohibition  issued    in    the  tenm 
suggested  by  the  Master  of  the  Bolls. 

AppeoU  allowed* 

Solidtors  for  the  appdlants,  Brooka,  Jenkintf  S  Co* 

Solidtor  for  the  respondents,  OrarUham  B,  Dodd, 


From  Chan.  Div.  ) 

(CoUins,  M.B.,  and  Stirling  |  April  30;  May  3,  5. 
and  Cozens-Hardy,  L.JJ.)   J 
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The  rights  of  equality  inter  se  aUached  to  debenivrt* 
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of  a  serieB  otight  not  to  be  interfered  with  by  an  accidental 
omisiion  to  register  some  of  them  vHthin  the  time  required 
under  section  14  of  the  Companies  Act,  1900,  and  the 
proviso  inserted  in  orders  for  the  extension  of  time  for 
registration^  saving  the  rights  of  parties  acquired  prior  to 
registration^  ought  to  be  framed  so  as  not  to  make  any 
difference  to  the  rights  of  debenture-holders  inter  se. 
Form  of  order  considered. 

This  was  an  appeal  from  orders  made  by  Kekewioh 
and  JoyoA,  JJ. 

In  1899  the  company  passed  a  resolation  to  issue 
£85,000  of  debentores. 

In  1900  a  oovering  deed  was  exeoated  conveying 
property  to  trustees  by  way  of  mortgage. 

By  the  conditions  of  the  debentures  the  company 
chafed  all  its  property,  present  and  future,  including 
uncaJded  capital  for  the  time  being,  by  way  of 
mortga|^ ;  and  the  debentures  were  stated  to  be  part 
of  a  series  all  of  which  were  to  rank  pari  passu. 

Over  £60.000  of  debentures  were  issued  before  the 
1st  of  January,  1901,  on  which  date  the  Companies 
Act,  1900,  came  into  operation. 

By  section  14  of  that  Act  <*  (1)  Every  mortgage  or 
charge  created  by  a  company  after  uie  commence- 
ment of  this  Act,  and  being  either  (a)  a  mortgage  or 
charge  for  the  purpose  of  securing  any  issue  of 
debentures;  or  {b)  a  mortgage  or  charge  on  uncalled 
capital  of  the  company ;  (c)  a  mortgage  or  charge 
created  or  evidenced  by  an  instrument  which, 
if  executed  by  an  individual,  would  require  registra- 
tion as  a  bill  of  sale ;  or  (d)  a  floating  charge  on  the 
undertaking  or  property  of  the  company,  ahall,  so  far 
as  any  security  on  the  company's  property  or  under- 
takicg  is  conferred,  be  void  against  the  liquidator  and 
any  creditor  of  the  company  unless  filed  wiUi  the 
registrar  for  registration  in  maimer  required  by  tliis 
Act  within  twenty -one  days  after  the  date  of  its 
creation,  but  without  prejudice  to  any  contract  or 
obligation  for  repayment  of  the  money  thereby 
secured." 

Since  that  date  the  company  issued  327  other 
debentures  of  the  same  series. 

Owing  to  a  misapprehension  these  debentures  were 
not  registered  withm  the  time  prescribed  by  the  Act. 

The  companv — which  was  in  a  prosperous  condition 
— and  the  holders  of  the  327  debentures,  whose  names 
and  holdings  were  given  in  a  schedule  to  the  notice 
of  motion,  applied  for  an  extension  of  time  for  that 
purpose  under  section  15  of  the  Act,  which  is  as 
follows:  '**A.  judge  of  the  High  Court,  on  being 
satisfied  that  the  omission  to  reffister  a  mortgage  or 
duurge  within  the  time  required  by  this  Act,  or  the 
omission  or  misstatement  of  any  particular  with 
respect  to  any  such  mortgage  or  charge  was 
accidental  or  due  to  inadvertence  or  to  some  other 
sufficient  cause,  or  is  not  of  a  nature  to  prejudice  the 
position  of  creditors  or  shareholders  of  the  company, 
or  that  on  other  grounds  it  is  just  and  equitame  to 
g^ant  relief,  mu^  on  the  application  of  the  company 
or  any  person  interested,  and  on  such  terms  and 
conditions  as  seem  to  the  judge  just  and  expedient, 
order  that  the  time  for  registration  be  extended,  or, 
at  the  case  may  be,  that  the  omiasion  or  misstatement 
be  rectified." 

Kekewich,  J.,  made  an  order  extending  the  time, 
but  following  In  re  Joplin  Brewery  Co,  (Limited),  ante 
p.  75,  [1902]  1  Ch.  79,  he  directed  that  the  order  should 
contain  the  words,  "  But  this  order  is  to  be  without 
prejudice  to  the  rights  of  parties  acquired  prior  to 
the  time  when  such  debenture  shall  be  actually 
registered."  His  lordship  refused  to  qualify  these 
words  by  a  statement  that  they  were  not  to  affect  the 
priorities  of  the  debenture-hdders  inter  se, 

Joyce,  J.,  subsequently,  in  the  absence  through 


illness  of  Kekewich,  J.,  further  extended  the  time  till 
the  18th  of  May  so  as  to  give  them  time  to  appeal, 
and  made  the  order  in  the  same  form. 
The  company  appealed. 

Haldane,  K.C.,  and  Christopher  James,  for  the 
company. — By  this  order  as  it  stands  those  debmture- 
holders  whose  debentures  did  not  require  registration 
will  acquire  priority  over  the  other  debenture -holders. 
This  is  directly  opposed  to  the  terms  of  their  contract 
that  all  shall  rank  pari  passu. 

They  cited  In  re  Joplin  Brewery  Co,  (Limited); 
In  re  The  Spiral  Globe  {Limited),  ante,  p.  187,  [1902] 
1  Ch.  396;  In  re  8.  Abrahams  A  Sons  (Limited), 
ante,  p.  284,  46  Solicitors'  Jotjrnal,  281,  [1902] 
W.  N*  37  ;  and  In  re  The  Spiral  Globe  (Limited), 
Watson  &  Co,  v.  Spiral  Globe  (Limited),  [1902]  W.  N. 
82. 

Neville,  K,G,,  and  J,  G,  Pease,  contra, 
HaXdane,  K,C,,  replied. 

CoLUNB,  M.B.,  stated  the  facts,  and  continued :  It 
is  not  disputed  here  that  the  case  does  come  within 
the  15th  section  and  that  the  judge  has  properly 
exercised  his  discretion  in  enlarging  the  time  for 
registration,  but  the  point  that  does  arise  is  as  to  a 
qualification  which  has  been  inserted  in  the  last  words 
of  the  order,  ^'  The  court  being  satisfied  that  the  omis- 
sion to  register  "  and  so  forth  "  was  accidental  doth, 
pursuant  to  the  15  th  section  of  the  Act,  order  that 
the  time  for  registration  of  the  said  debentures  be 
extended  unto  the  18th  of  April,  1902,  inclusive." 
Then  came  the  words  that  are  objected  to^  *'  But  tlds 
order  is  to  be  without  prejudice  to  tlie  rights  of 
parties  acquired  prior  to  the  time  when  such  deben- 
tures shall  be  actually  registered."  Now,  it  is 
said  by  Mr.  Haldane  for  the  appellants  that  these 
words  are  capable  of  being  interpreted,  and,  in  fact, 
prima  facie  do  involve  this,  that  that  proportion  of 
Che  debenture-holders  whose  debentures  do  not 
require  registration  will  take  priority  over  those  as  to 
which  this  order  permjttinpf  registration  is  made,  and 
he  says  that  such  a  result  is  one  that  this  court  ouffht 
not  to  permit  because  as  regards  the  contract  under 
which  these  debentures  were  created  the  most  funda- 
mental provision  provides  that  all  debenture-holders 
are  to  rank  pari  passu,  and  that  if  the  mere  omission, 
under  circumstances  excused  by  the  judge,  is  to  be 
held  to  have  the  effect  of  giving  different  rights 
between  themselves,  and  giving  those  who  accidentally 
did  not  require  registration,  priority  and  putting 
these  two  sets  of  debenture-holders  upon  an  inequality, 
then  that  is  really  to  defeat  the  fundamental  provision 
of  the  contract  under  which  they  were  issued,  and 
that  is  a  consequence  which  certainly  ought  to  be 
avoided  if  the  statute  does  not  compel  us  to  accept 
it.  I  assume  that  the  words  in  the  order  are  capable 
of  ard,  indeed,  primd  facie  do  bear  the  construction 
which  the  appellants  object  to,  and  dealing  with  it 
on  that  footing  the  question  is  whether  or  not,  con- 
strued in  that  way,  it  is  properly  within  the  section 
as  interpreted  by  some  decisions  which  have  already 
been  made  upon  it.  Now,  the  decision  of  Buckley, 
J.,  in  Joplin* s  case  was  the  decision  upon  which 
Kekewicb,  J.,  based  his  decision  in  this  case.^  I  do 
not  thick  he  gave  any  opinion  on  the  matter  himself, 
but  he  simply  followed  tiie  form  which  Buckley,  J., 
adopted.  Buckley,  J.,  in  that  case  says  this: 
He  reads  the  section  and  then  goes  on 
and  says:  ''The  language  of  the  latter  section 
is  larger  than  that  of  the  former,  but  I  do  not 
see  that  the  variance  makes  any  difference  to  the 
point  with  which  I  have  to  deaL  Under  section  14 
of  the  Companies  Act,  1900,  a  security  if  not  regis- 
tered withm  a  given  time  is  void  as  against  the 
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liquidator  and  any  creditor  of  the  company.    These 
applications  are  made  without  serving  me  creditors, 
and  the  orders  ought  to  be  drawn  so  as  to  save  the 
rights  of  persons  who  have  become  creditors  of  the 
oomnany   before    registration    is   effected    just   as 
in  tne  case  of  bills  of  sale."     He  therefore  treats 
the  two  provisions  in  the  Companies  and  Bills  of 
Sale    Acts    as    analagous.      <*I,     therefore    direct 
that  there  be  added  to  tiie  order  the  words  'But 
that  this  order  be  without  prejudice  to  the  rights 
of   parties   acquired   prior  to  the   time   when   the 
debentures   shall    be   actually    registered,'    and    I 
intimate  my  opinion  that  these  words  ought  to  be 
added  in  every  case,  unlets  there  is  some  good  ground 
to  the  contrary — e.^.,  in  cases  in  which  tho^  order 
could  not  prejudice  the  rights  of  any  creditors." 
Kow»  the  words  in  this  order   are  *<But  that  this 
order  be  without  prejudice  to  the  rights  of  parties 
acquired  prior  to  tne  time  when  the  debentures  shiJl 
be  actually  registered."    Now,  for  the  purposes  of 
this  application,  ought  there  to  be  any  doubt  l^t 
as  to  whether  tiie  mere  fact  of  a  portion  of  these 
debentures  being  issued  before  registration  became 
necessary,  and  the  second  part  being  issued  after  it 
became  necessary  and  requiriog  the  indulgence  which 
is  given  under  the  15tii   section,  ought  to   make 
any   difference   between   the  rights  of   the  parties 
iniBr  se9    It   seems  to  me  that  it  certainly  ought 
not,  that  the  mere  fact  of  having  been  issued  at  a 
time  when  registration  was  not  required  does  not 
and  ought  not  to  put  them  in  any  better  position 
than  those   debenture-holders  who  have  had  their 
bonds   issued   to   them   after    registration   became 
neoesMry;  even  although  the    latter   made   a  slip 
and  did  not  come  within  the  proper  time.     It  seems 
to  me  that  the  condition  under  which  these  debenture- 
holders  took  their  securities   was  that,  as  between 
themselves,  they  were  to  rank  jpori  pcuau.      That 
a^eement  was  made  in  view  of^the  certainty  that 
they  would  not  in  point  of  fact  be  issued  at  one  and 
the  same  time,  and  it  was  to  meet  that  possible  con- 
tention that  those  who  took  first  should  nave  the  first 
rights  that  this  provision  negativing  that  and  indi- 
oatinff   that   they   should   take    pari    passu     was 
introduced. 

Therefore,  it  seems  to  me  that  the  mere  fact  of 
there  having  been  a  slip  in  the  matter  of  registering 
the^  second  set,  and  that  the  first  did  not  require 
registration  at  the  time  they  were  issued,  did  not  alter 
the  rights  of  the  parties  inter  se  and  that  words 
ought  to  be  introduced  into  this  order  to  make  this 
practically  dear.  At  the  same  time,  while  the  rights 
of  these  parties  inter  se  ought  not  to  be  interfered 
with  merely  on  the  facts  that  I  have  stated,  it  is 
possible  that  under  the  section  the  rights  of  oilier 
outside  persons  might  intcurvene.  It  is  impossible  to 
■ay  under  what  circumstances  they  could  intervene. 
It  is  not  necessary  for  us  in  this  case  to  decide  whether 
any  creditor  who  had  not  actually  issued  execution 
is  a  creditor  who  ought  to  be  protected  and  who 
ought  to  displace  the  rights  of  tiiose  who  were 
not  registered  until  after  his  debt  had  accrued. 
It  is  not  necessary  to  give  a  decision  upon 
the  point,  though  I  am  bound  to  say  that 
Buckley,  J.'s,  judgment,  which  purported  to  apply 
this  Act  on  the  amilogy  of  the  clause  in  the  Bills  of 
Sale  Act  does  seem  rather  to  enlarge  the  area  to 
Which  the  Bills  of  Sale  Act  was  held  to  be  limited, 
for  instead  of  dealing  with  the  creditors  who  have 
actually  issued  execution— that  had  been  the  subject 
of  discussion  under  the  former  Act — ^he  says  this: 
"The  orders  ought  to  be  drawn  so  as  to  save  the 
rights  of  persons  who  have  become  creditors  of  the 
company  before  registration  is  effected,  just  as  in  the 
case  of  bills  of  sue."    Now  in  the  case  of  bills  of , 


sale  one  case  has  been  dted  to  u«  which  went  to  the 
Oourt  of  Appeal,  and  in  which  Bo  wen,  L.J.,  gave 
the  judgment  in  which  the  late  Master  of  the  fidlli 
agreed.     It  was  the   case  of  Crew  v.    Cummingtt 
36  W.  B.  908,  21  Q.  B.  D.  420     In  that  case  an 
execution  had  actually  been   put  in   between  ths 
date  of  the  bill  of  sale  and  the  time  for  the  applioa- 
tion  to  enlarge  the  time  for  registration,  and  the 
court  held  that  registration  oould  not  be  extended 
under  the  14tii  section  so  as  to  defeat  the  vested 
right  of  an  execution  creditor.    But  in  that  caie,  the 
execution  being  actually  put  in,  the  court  took  time 
to  consider,  and,  having  considered,  they  based  their 
iudgment  on  the  fact  that  a  title  had  been  acqmrad 
by  the  creditor  who  had  put  in  execution.    *'I  do 
not    think    that    the    Act   of    Parliament,"  sayi 
Bowen,    L.J.,    '*in   giving   the   power   to  extend 
the    time     could    have    mtended    that    sudi    an 
extension    of    time   should   be   granted   after  the 
title   to   the   goods   had   actually   vested    in    the 
execution   ore£tor   by   reason   of    the    failure  of 
the  holder  of  the  bill  of  sale  to  comply  with  the 
provisions  of  the  Act."    Now  it  seems  to  me  that 
that  judgment  is  given  on   the  footing  that,  bat 
for  the  execution  put  in,  the  creditor  would  iia?e 
taken  no  rights  which  would  have  been  interfered 
with   by   giving    permission   to    extend    the  time 
necessary   for   the  registration  of  the  bill  of  sale. 
However,  it  seems  to  me  that  it  is  not  necessary  for 
this  court  to  decide  any  point  about  creditors,  whether 
execution  creditors  or  others,  but  what  we  can  decide, 
and  what  I  think  tiie  order  ought  to  provide  for,  ia 
that  as  between  these  two  sets  of  debentnre-holden 
this  fact  of  registration  and  failure  to  register  ought 
not  to  make  any  difference,  and  that  their  rights  inter 
se  ought  to  rank  pari  passu.    The  order  wiU  be  con- 
sidered by  counsel  and  will  be  hamed  to  meet  that 
view,  and  we  shall  have  an  opportunity  of  oonsidsring 
it ;  but  it  seems  to  me  on  these  gronods  the  order  « 
it  stands  ought  to  be  altered,  and  that,  to  that  extent, 
this  appeal  ought  to  be  allowed. 

Stibung,  L.J. — I  agree. 

Oozbns-Habdy,  L.J.— I  agree.  I  only  just  wieh 
to  add  this,  that  section  16  indicates  or  points  oat 
various  circumstances  under  which  the  court  may 
exercise  its  jurisdiction.  One  of  those  is  when  the 
registration  is  not  of  the  nature  toprejndioe  orediton, 
but  if  there  has  been  omission,  misstatement,  or 
inadvertence,  or  some  other  sufBcient  cause,  the  court 
is  empowered  to  allow  registration  altiiough  it  will 
affect  the  creditors.  The  analogy  of  the  BiUs  of  Sale 
Act  which  Buckley,  J.,  took  in  Joplin*s  ease  seems 
to  me  to  be  very  dose  and  precise,  but  speaking  for 
myself  I  doubt  whether  the  words  which  he  has  in- 
serted— ^which  are  a  mere  trantoript  of  the  common 
form  under  the  Bills  of  Sale  Act — would  have  any 
effect  in  protecting  creditors  who  had  not  taken  some 
proceeding  to  get  a  charge  or  a  security  upon  the 
goods,    ^e  appeal  must  therefore  be  allowed. 

[The  terms  of  the  variation  were  subsequently 
mentioned  for  the  approval  of  the  court ;  and  by  tbe 
minutes  of  the  order  as  finally  settled  it  was  pro- 
vided (after  extending  the  time  till  the  ISth  of  lla:^) 
as  follows :  Provid^  always  that  this  order  is 
without  prejudice  to  any  rights  (other  than  rights  in 
respect  of  debentures  of  the  said  series)  whidi  may  have 
been  or  may  be  acquired  against  tJie  holders  of  the 
said  debentures  set  fortii  in  the  schedule  to  this 
order  prior  to  the  time  when  the  last-mentioned 
debentures  shall  be  actually  regiitered.  And  it  is 
hereby  dedared  that,  except  so  far,  if  at  all,  as  may 
be  necessary  for  givins  ^ect  to  the  proviso  alore- 

iso  shall  not  interfere  with  the  rights 


kid,  such  proviso  

of  equality  among  themsdves  attached  to  all  tiie 
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debentures  of  the  Mdd  series,  bat  so  that,  in  the 
event  of  the  debentures  set  fc^th  in  the  said  sohednle 
bfing  avoided  as  against  parties  having  any  snch 
rights  as  are  preserved  by  the  said  proviso,  none  of  the 
holders  of  the  debentures  of  the  said  series,  other 
than  the  holders  of  the  debentures  set  forth  in  the 
said  schedule,  shall  by  reason  of  suoh  avoidance  be 
required  to  aocept  any  less  share  of  the  assets  oom- 
prued  in  his  seourily  than  he  would  have  taken  if 
there  had  been  no  suoh  avoidance.] 

Solicitors,  Stibbardf   Gihsim,  db  Co,,     for    CHbeon^ 
Ptfhu9y  db  Pyhu$,  Newoastle-on-Tyne. 


From  Ohan.  Div.  i 

(Collins,  M.B..  and  Stirling  and  [        April  14,  15. 
Oozens-Hardy,  L.JJ.y         ) 

In  re  Sghnadhobst. 
Sandkuhl  v.  Schnadhobst.  (a.) 

WiU — Coruiructum — Gift  to  a  da$$ — Oift  over  on  death 
**  leaving  isstie  ** — Period  of  inde/eaiible  vesting. 

In  a  gift  to  a  does  with  a  gift  over  of  the  eharee  of 
any  membere  of  it  who  die  "  living  issue"  the  members 
of  the  doss  take  vested  indefeasible  interests  only  if  and 
when  they  die  leaving  isstie,  unless  there  be  some  context 
limiiing  and  defining  the  natural  and  proper  meaning 
of  the  words,  which  is,  death  at  any  time. 

0*Mahony  v.  Burdett,  23  PT.  £,  361,  L.  R.  7  H.  L. 
388,  discussed  and  applied. 

Decision  of  Joyce,  J.,  [1901]  2  Ch.  338,  49  IT.  22. 
Dig.  198,  affirmed. 

This  was  an  appeal  from  a  deoision  of  Jo^Cf^^  J. 
(reported  [1901]  2  Cu.  838,  49  W.  B.  Dig.  198). 

By  his  will,  dated  the  30th  of  December,  1889, 
Francis  Scbnadhurst,  after  givinc  certain  Itgacies, 
devised  and  bequeathed  the  resimie  of  his  real  and 
personal  estate  to  his  trustees  on  trust  for  conversion 
and  investment,  and  after  directing  certain  investments 
to  be  held  on  certain  trusts  for  the  benefit  of  his  wife, 
children,  and  sisters,  he  directed  the  trustees  to  pay 
the  income  of  the  residue  of  the  trust  fund  to  his  wife 
during  her  life  or  widowhood  and  to  pay  her  an 
annuity  if  she  remarried. 

The  will  then  proceeded  as  follows :  '<Aud  subject 
to  the  provision  aforesaid  upon  tf  ust  after  the  decease 
or  second  marriage  of  my  wife  to  apply  the  income 
of  the  trust  fund  in  or  towards  the  maintenance, 
education,  and  advancement  of  my  children  until  the 
youngest  who  shall  be  living  shall  attain  the  age  of 
twenty-one  yean,  or  being  a  daughter  shall  attain  that 
age  or  marry.  Subject  to  the  trusts  and  powers  herein 
before  contained  I  direct  that  the  trust  fund  and  the 
income  thereof  and  all  accumulations  of  iucome  or  so 
much  thereof  as  shall  not  have  become  vested  or  been 
applied  pursuant  to  this  my  will  shall  be  held  in 
'trust  for  all  my  children  who,  being  a  son  or  sons 
shall  attain  the  age  of  twenty-one  years,  or  being 
a  daughter  or  daughters  shall  attain  that  age  or 
marry,  to  whom  I  give  and  bequeath  my  residuary 
real  and  personal  estate  in  equal  shares.  I  direct 
that  if  any  of  my  children  shall  die  leaviog  issue  snch 
issue  shall  take  his  or  her  deceased  pareot's  share 
equally  as  tenants  in  common." 

The  testator  died  on  the  2nd  of  January,  1900, 
leaving  him  surviving  his  widow  and  three  children, 
the  plaintiff  May  Frances  Sandkuhl  (wife  of  Htns 
Sendkuhl^,  the  defendant  Bmest  Edward  Schnadhorst, 
and  Franlc  Gladstone  Schnadhorst,  all  of  whom  were 
now  living,  and  of  whomF.  G.  Schnadhorst  alone  was 


(a.)  Beported  by  H.  W.  Law,  Esq.,  Barxister-at- 


an  infant  at  the  date  of  the  testator's  death.  He  had 
since  attained  the  age  of  twenty-one  years.  The 
defendant  B.  B.  Schnadhorst  was  married,  and  had 
two  infant  sons,  who  were  also  defendants.  The 
executors  and  trustees  having  renounced  probate  of 
the  will  and  disclaimed  the  trusts,  letters  of  adminis- 
tration with  the  will  annexed  were  granted  to  the 
defendant  B.  E.  Schnadhorst;  the  summons  was 
taken  out  by  BLans  Siudkuhl  snd  B£ay  Frances,  his 
wife,  for  the  determination  of  the  questions  whether 
upon  the  true  construction  of  the  will  ttfe  children 
who  survived  the  testator  and  being  sons  had  attained 
the  age  of  twenty-one  years,  or  being  daughters  had 
attained  that  age  or  married,  took  vested  indefeasible 
interests  in  fue  residue  subject  to  the  widow's 
interest,  or  whether  they  could  only  take  such  interest 
on  surviving  the  widow,  or  only  if  and  when  they 
should  die  witiiout  leaving  issue. 

Joyce,  J.,  held  that  they  took  vested  indefeasible 
interests  only  if  and  when  they  should  die  without 
leaving  issue. 

Hans  Sandkuhl  and  his  wife  appealed. 

Younger t  K»C.^  and  Peterson,  for  the  appellanti. — 
The  testator  gave  the  capital  and  income  of  his 
residuary  estate  to  his  children.  He  could  not  have 
meant  that  the  trustees  were  to  hold  the  fund  after 
the  youngest  child  attained  twenty-one,  and  pay  the 
income  to  the  children  for  the  rest  of  their  lives. 
There  are  two  separate  gifts— {1)  of  Uie  income  till  the 
youngest  child  attains  twenty -one,  (2)  of  the  capital  and 
income  to  those  who  have  attained  twenty-one.  The 
testator  only  meant  that  there  was  to  be  no  distribution 
till  the  yoimgest  child  attained  twenty-one.  He  meant 
the  shares  to  vest  at  twenty-one  or  marriage.  '*  Die  '* 
must  mean  die  under  twenty-one,  or  in  the  widow's 
Ufe,  or  bt)f ore  the  younseit  child  attains  twenty-one. 
The  trustees  are  clearly  intended  to  pay  the  shares 
over.  Home  v.  Pillans,  2  My.  &  K.  15»  is  not  incon- 
sistent witK  O'Mahony  v.  Burdett,  23  W.  B.  361, 
L.  B.  7  H.  L.  388,  and  Lord  Gaims  expressly 
approved  of  it  in  that  case.  We  have  here  a 
context  excluding  the  supposition  that  death  at  any 
time  is  contemplated,  therefore  this  case  is  outside 
O'Mahony  v.  Burdett.  Bowers  v.  Bowers,  18  W.  B. 
301,  L.  B.  5  Gh.  App.  244,  can  be  distinguished. 

They  also  referred  to  Monteith  v.  Nicholson,  2  Keen 
719. 

Micklem,  K.C.,  and  W.  H.  Coxens-Hardy,  for  B. 
Schnadhorst,  supported  the  aj^peal. — The  g^fts  are 
alternative,  or  if  not  the  period  of  defeasance  is 
limited  to  the  period  of  di^ribution,  which  is  to  be 
on  the  death  of  the  widow  or  on  the  voungest  child 
attaining  twenty-one,  which  shall  last  nappen. 

They  cited  Da  Costa  v.  Keir^  3  Buss.  360. 

Dibdin,  E.G.,  and  B.  J,  Parker,  for  the  infants, 
were  not  called  on. 

GOLUKS,  M.B. — ^This  case  has  been  very  aUy  and 
clearly  argued  by  Mr.  Younger,  who  has  put  his 
contention  in  a  very  captivating  light ;  and  if  it  were 
hot  governed  by  authority  I  might  be  disposed  to 
agree  with  him  as  to  the  testator's  intentions.  But 
we  have  to  see  what,  on  the  fair  and  grammatical 
construction  of  his  will,  the  testator  must  oe  taken  to 
have  meant,  having  in  view  the  authorities  by  which 
the  case  is  governed.  [His  lordshiu  stated  the 
facts  and  the  provisions  of  the  will,  ana  continued :] 
Mr.  Younger  has  put  before  us  the  four  possible  con- 
structions of  the  words  "  die  without  issue  " — (1)  that 
it  means  "die  under  twenty-one,*'  (2)  **  die  during 
the  lifetime  of  the  widow,"  ^3)  "  before  the  youngest 
cbXLd  attains  twenty-one,"  (4)  "die  at  any 
time."  He  presses  us  to  adopt  one  of  the 
first  three   constoictionB,   and   to  reject  the 
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In  Bupport  of  the  first  oonBtraction  he  relies  on  Home 
y.  Pxtiana^  bat  he  has  to  meet  the  difficulty  that 
there  there  was  a  gift  to  two  ladies  if  they  should 
attain  twenty-one,  while  here  the  gift  is  to  daughteri 
at  twenty  one  or  marriage.  Therefore  Home  y. 
PUlans  is  not  to  be  relied  on  as  regards  the  daughtto ; 
aud  though  Mr.  Younger  says  at  all  eyents  it  applies 
as  regards  the  sons,  it  would  be  difficult,  I  think,  to 
apply  different  rules  in  the  cases  of  the  sons  and 
of  the  daughters.  And  with  regard  to  Home 
y.  Pillana  it  is  enough  to  quote  the  words  of  Lord 
Cairns  in  0*Mahony  y.  Burdett :  **  Home  y.  Pillana  was 
a  case  of  an  entirely  different  kind.  There  was  there 
a  bequest  to  the  testator's  nieces  when  and  if  they 
should  attain  twenty-one,  and  in  case  of  the  death  of 
either  nieoe  leayiug  children  or  a  child  the  testator 
gaye  the  share  of  the  niece  so  dying  to  her  children  or 
uhild.  This  was  not  the  case  of  an  absolute  gift  with 
a  gift  oyer  in  a  certain  eyent.  There  was  no  gift 
oyer  and  no  gift  at  all  tiU  a  niece  attained  t«7enty-one 
and  the  child  of  a  niece  marrying  and  dying  under 
twenty-one  would  haye  been  wholly  unproyided  for 
if  the  court  had  not  held  that  the  words  *  in  case  of 
the  death  of.  my  said  nieces  or  either  of  them  leayiog 
children  or  a  child,'  pointed  to  a  death  under  twenty- 
one."  This  is  enough  to  dispose  of  Home  y.  Pillans 
as  regards  this  case,  and  Mr.  Younger  relied  more  on 
constructions  (2)  and  (3).  Mr.  Mi^lem,  too,  pressed 
on  us  that  as  Lord  Cairns  said  there  was  no  defeasance 
or  gift  oyer  in  Home  y.  Pillam,  so  there  was  none 
here,  but  the  gifts  were  altematiye.  But  tiiis 
contention  is  reaUy  disposed  of  by  Lord  Cairns'  words 
which  I  haye  just  quoted.  Here  we  haye  clearly  an 
absolute  gift  to  the  children  who  attain  twenty-one 
or  marry,  with  a  clause  of  defeasance  in  the  case  of 
any  dying  without  issue.  I  will  now  refer  to  the 
head-note  in  0*Mahony  y.  Burdett :  '*  A  bequest  to 
A.,  and  if  she  shall  die  unmariied  or  without  children, 
to  B.,  is  an  absolute  gift  to  A.  defeasible  by  an 
executory  gift  oyer  in  the  eyent  of  A.  dying,  at  any 
time,  unmarried  or  without  children.  This  con- 
struction can  only  be  affected  by  a  context  which 
renders  a  different  meaning  necessary.  A  giit  to  X. 
for  life  with  remainder  to  A.,  and  if  A.  dies  unmarried 
or  without  children  to  B.,  is  an  executory  gift  oyer, 
which  will  defeat  the  absolute  interest  of  A.  in  the 
eyent  of  A.  djring,  at  any  time,  unmarried  or  without 
dbildien.  There  is  no  rule  of  construction  arising 
from  possible  delay  in  the  yesting  of  a  gift  which  eyades 
the  natural  meaning  of  the  terms  of  the  bequest.'' 
This  is  a  clear  authority  for  the  proposition  tihat  death 
in  the  will  before  us  means  death  at  any  lime.  It  is 
true  that  here  the  defeasance  is  in  the  eyent  of  death 
with  issue,  and  in  0*Mahony  y.  Burdett  it  was  in  the 
eyent  of  death  without  issue ;  but  this  is  immaterial, 
and  no  argument  was  in  fact  addressed  to  us  on  this 
distinction.  Further,  it  is  worthy  of  note  that  in 
Ingram  y,  Soutten,  23  W.  R.  363,  L.  R.  7  H.  L. 
408,  the  report  of  which  immediately  fdlows  that 
of  G'Mahony  y.  Burdett,  the  principle  Isud  down 
in  0*Mahony  y.  Burdett  is  reiterated.  Authority 
dearly  lays  down  that  without  some  special 
words  limiting  the  meaning,  death  means  death 
at  any  time.  Is  there  any  such  excludiug  context 
here?  Mr.  Younger  has  pressed  on  us  that  it  is 
to  be  found  in  the  testator's  eyident  wish  that  the 
beneficiaries  should  take  their  shares  at  some  time  or 
other,  but  there  is  no  direction  to  pay  oyer 
the  shares  at  a  particular  time.  I  will  refer  to 
Lord  Hatherley's  words  in  O'Mahony  y.  Burdett: 
"  1  apprehend  in  another  class  of  cases,  many  of  which 
were  cited  before  us,  which  haye  been  decided  since 
Edwards  Y.  Edwards,  15  Beay.  357,  one  of  them  haying 
been  before  myself,  in  those  cases  when  the  court 
has   found   upon  tiie   face  of  the  will  a    positiye 


direction  to  pay  oyer  the  personalty  to  the  legatee, 
or  to  make  a  distribution  among  several  legatees  at  a 
giyen  time,  the  period  of  distribution  being  fixed  at 
which,  as  it  appears  from  the  face  of  the  wiU,  the 
whole  estate  was  intended  to  be  entirely  disposed  of 
and  divided,  and  to  pass  from  the  hands  of    the 
executors,  the  courts  haye  laid  hold  of  that  ciroiun- 
stance  to  say,  '  We  hold  this  defeasance  to  be  before 
that  period  of  distribution  arrives,'  holding  it  to  be 
an  unreasonable  construction  of  the  testator's  will  to 
say  that  he  directed  on  the  one  hand  that  the.  money 
shall  be  absolutely  paid  and  divided  and  distributed, 
and  put  into  the  hsuids  of  those  who,  having  it  in 
their  hands,  vnli,  of  course,  spend  it  without  any 
f  urtiier  trust,  and,  on  the  other  hand,  that  a  fcubte- 
quent  eyent — namely,  a  certain  person  dying  child- 
less after  that  distribution  has  taken  plaoe — should 
divest  the  property — that  is  to  say,  make  it  necessary 
for  the  executor  to  take  steps  to  get  back  again  and 
recall  that  money  which  he  has  paid  in  order  to  hand 
it  over  to  those  who  would  take  under  the  executory 
devise."    Mr.  Younger  gets  such  a  direction  out  of 
the  words  "  to  whom  I  giye  and  bequeath  my  residuaiy 
estate."    But  this  would  be  to  put  a  yery  large  inter- 
pretation on  those  words.    There  is,  in  my  qpinion, 
no  context  here  narrowing  or  defining  the  period  of 
vestiog  fixed  by  authority,  and  the  appeal  must  be 
dismissed. 

STiBLiNa,  L.  J. — I  am  of  the  same  opinion,  and  I 
should  be  content  to  say  no  more  were  it  not  out  of 
respect  to  the  learned  arguments  which  have  been 
addressed  to  us.  Mr.  Younger  and  Mr.  Micklam  have 
satisfied  me  that  on  the  construction  which  Joyce,  J., 
put  on  this  will  the  testator  has  framed  a  distribation 
of  his  property  which  is  very  inconyenient  to  his 
children,  and  that  if  his  attention  had  been  called  to 
the  matter  he  would  have  done  differently ;  but  we 
cannot  speculate  as  to  this,  and  must  construe  thia 
will  according  to  the  natural  and  proper  meaning  of 
the  words  used,  in  the'  absence  of  any  context 
requiring  a  differcLt  meanine  to  be  giyen  to  them. 
As  to  the  meaning  of  a  gift  oyer  if  any  child  die 
leaving  issue,  I  adopt  the  statement  of  Lord  Caima 
that  the  words  indicate  death  at  any  time,  unless 
there  be  some  inconsistent  context.  What  sort  of 
context  is  thisP  In  0*Mahony  y*  Burdett  Lord 
Selbome  pointed  out  two  classes  of  oases  in  which  such 
a  context  can  be  found;  the  first,  cases  where  an 
express  period  for  distribution  is  fixed;  the  second 
where  there  is  an  indication  on  the  faoe  of  the  will 
that  the  legatee  is  in  some  event  to  take  an  absolute 
interest.  Is  there  any  such  indication  here?  The 
testator,  after  providing  for  his  widow's  life  interest 
and  for  the  maintenance,  &c.,  of  the  children,  directs 
that  the  fund  shall  be  hdd  in  trust  for  all  the  children 
at  twenty-one  or  marriage.  Two  poiote  were  dwelt 
on — (1)  that  the  direction  for  the  application  of  the 
income  lasto  only  till  the  youngest  attams  twenty-one^ 
and  it  is  not  to  be  supposed  that  the  trustees  are  to  go 
on  paying  interest  to  tLe  children  for  the  rest  of  their 
lives ;  (2)  that  we  have  an  absolute  gift  in  the  words 
*'to  whom  I  give  and  bequeath  my  residuary 
estate."  But  I  can  see  no  expression  of  the  testator's 
intention  that  there  was  to  be  a  distribution  at  the 
death  of  the  widow  or  when  the  youngest  cluld 
attained  twenty-one;  indeed,  the  will  pointe  the 
other  way,  since  it  says  that  the  proper^  is  to  be 
held  in  trust,  and  so  remain  in  the  hands  of  the 
trustees.  But,  further,  the  testator  has  given  the 
trustees  full  discretionary  power  to  apply  the  whole 
income  in  maintenance  and  education,  and  no  expreM 
direction  to  distribute  the  property  after  that ;  and 
the  words  "  I  siye  and  bequeath  "  do  not  amount  to 
a  direction  to  Si  vide  at  any  particular  period,  or  imply 
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an  intention  that  on  any  pardonlar  e^ent  the  objeoti 
of  the  testator's  bonnty  were  to  take  an  abeolute 
intereat.  Lord  Belbome  dearly  meant  an  event 
in  whioh  the  property  was  to  be  at  the  legatee's 
own  disposal,  and  the  present  case  does  not  fall 
within  either  of  his  two  olatses.  No  doubt  there  may 
be  others,  but  the  present  case  has  been  argued  as 
falling  within  one  of  these  two.  There  only  remains 
the  contention  that  the  lanraaire  here  closely 
resembles  that  nsed  in  the  will  m  Home  ▼.  Pillans ; 
but  this  is  not  well-founded,  ainoe  in  O'Mahony  ▼. 
Burdett  Lord  Oaims  treated  Home  ▼•  Fillaru  as  a 
case  of  altematiye  gifts,  not  a  gift  taking  e fPect  by 
defeasance,  and  so  Home  ▼•  Pillans  does  not 
apply  here.  The  testator  here  must  have 
contemplated  that  his  daughter  would  surnTC 
him,  and  we  must  treat  the  clause  in  the  stime 
way  as  regards  all  the  children.  And  I  should 
have  come  to  the  same  conclusion  if  all  the  children 
had  been  under  twenty-one.  I  agree  with  Joyc<^,  J.'s, 
reason  for  holding  that  Home  v.  Fillam  dofs  not 
apply,  and  I  think  the  appeal  must  be  dismissed. 

Oozsns-Habdy,  L.J. — I  agree.  I  cannot  find  any 
context  excluding  the  natunu  meaning  of  the  Wi  rds, 
or  any  direction  for  a  particular  period  of  dis- 
tribution. 

[On  the  application  of  Younger,  K.C,  to  which 
Dtbdinf  K^O.f  assented,  the  court  ordered  the  costs  as 
between  solicitor  and  dient  to  be  paid  out  of  the 
residue.] 

Appeal  dismiued. 

Solicitors  for  the  appellants,  8wann,  Green,  &  Co 

Solicitors  for  the  respondents,  Flux,  LeadbiUer,  d 
Neighbour. 


FromK.  B.  Diy.  ^ 

(Collins,  M.E.,    and    Eomer   «d  i  ^^^  ^  3   . 

Matoew,  ij.JJ.}  >        Arv-;i' Q 

And  K.  B.  Div.  (Lord  Alverstone,  )       ^^^  ^' 

L.aj.)  ^ 

NeaIiB  v.  €K>SDON-LEimox.  (a.) 

Practice — Compromise — Authority  of  counsel — Limita^ 
turn  of  authority  hy  ditnt — Reference  of  action — 
Interhcuiory  order. 

Where  a  limitation  has  been  placed  by  a  dient  on  the 
authority  of  his  counsel  with  regard  to  the  reference  of 
an  action,  which  is  not  communicated  to  the  other  side, 
and  counsel  agrees  to  a  reference  in  disregard  of  that 
limitation,  the  agreement  to  refer  is  binding  on  tJie  client, 
whether  it  results  in  an  interlocutory  or  a  final  order. 

In  this  case  i»n  application  was  made  to  Loid 
Alverstone,  L.C.J. ,  to  resciad  an  order  made  by  him 
referring  the  action  which  was  brought  to  recover 
damages  for  slander.  When  the  case  came  on  for 
trial,  the  learned  judge,  having  looked  at  the  plead- 
ings, intioiated  ttiat  it  was  undesirable  that  the 
details  should  be  discussed  in  open  court,  and  that 
the  best  course  woiQd  be  that  there  should  be  an 
inquiry  by  some  independent  person.  Counsel  for 
both  parties  thereupon  agreed  that  the  case  should 
be  referred. 

Prior  to  the  consent  given  by  counsel  the  plaintiff 
signed  the  following  document :  "  Defendant  stating 
by  her  counsel  that  she  never  imputed  or  meant  to 
impute  anything  against  the  moral  chaiaoter  of  the 
plaintiff,  aiid  is  satisfied  that  there  is  no  ground  for 
any  such   imputation;     case  referred   to    to 


(a.)  Beported  bv  F.  G.  Bttoebb  and  B.  G.  Stillwell, 
Esqu.,  Barristers-at-Law. 


say  what  should  be  done  between  the  parties  in 
satisfaction   of    all    matters   in  difference    between 

them;    case  referred   to   to   say  what   aum, 

if  any,  should  be  paid  by  the  defendant  in  compensa- 
tion for  the  matters  complained  of  in  this  action.  I 
conserit  to  either  alternative  Sir  E.  Clarke  adopts. 
12/2/02." 

From  an  affi'favit  made  by  the  plaintiff  it  appeared 
that  after  con<iultfttion  with  her  counael  she  consented 
to  the  reference  on  the  understanding  that  the 
defendant  admitted  in  court  by  her  counsel  that  the 
plaintiff's  character  was  exonerated  and  that  no 
imputation  was  to  rest  on  it ;  and  further,  from  other 
affidavits,  that  immediately  after  it  was  announced 
in  court  that  the  action  was  referred,  the  plaintiff 
communicated  with  her  solidtoi^  and  instructed  him 
to  see  her  counsd  with  reference  to  the  case  having 
been  referred  without  such  statement  having  been 
made. 

Application  was  therefore  made  to  the  learned 
judge  that  the  case  might  be  restored  to  the  list  on 
the  ground  that  the  pluntiff  had  not  authorised  the 
arrangement  arrived  at  and  that  counsel  had  exceeded 
his  authoritjT,  and  the  learned  judge,  in  view  of  the 
question  bemg  an  important  one,  dedded  that  the 
matter  should  be  argued  before  him. 

Sir  E.  Clarke,  K.  C.  (B.  J.  Drake  with  him),  for  the 
plaintiff. 

Isaacs,  K.C,  (Norman  Craig  with  him),  for  the 
defendant. 

The  facts  and  arguments  suffidently  appear  in  the 
following  judgment. 

Gun  adv,  uvU, 

Lord  Alyebstone,  L.C.J.,  read  the  following 
written  judgment :  This  is  an  application  to  resdnd 
the  order  of  reference  of  the  action  to  Mr.  Dickens  to 
which  the  parties  consented  through  their  counsd  on 
the  12th  of  February,  and  which  consent  was  subse- 
quently embodied  in  an  order  of  the  17th  of  February. 
I  need  not  repeat  the  statement  of  facts  as  to  the  case 
which  I  made  when  I  dealt  with  this  matter  on  the 
19th  of  February,  but  that  statement  ahould  be  taken 
as  part  of  my  preaent  jndffment.  The  only  additional 
facts  I  need  add  are  those  which  appear  in  the 
affidavits  which  have  now  been  produced  and  the 
documents  which  have  been  handed  to  me  b^  Sir 
Edward  Clarke.  From  these  it  appears  that  prior  to 
the  consent  given  by  counsel  the  plaintiff  had  signsd 
a  document  which  had  been  drawn  up  by  Sir  Edward 
Clarke,  and  which  was  in  the  following  terms : 
'*  Defendant  stating  by  her  counsel  that  she  never 
imputed  or  meant  to  impute  anything  against  the 
moral  diaracterof  the  plaintiff,  and  is  satisfied  that 
there  is  no  ground  for  anv  such  imputation,  case 
referred  to to  say  what  should  be  done  between  the 

Earties  in  satisfaction  of   all  matters  in  difference 
et ween  them  •    Case  referred  to to  say  what  sum , 

if  any,  should  be  paid  by  the  defendant  in  compensa- 
tion for  the  matters  complained  of  in  this  action.  I 
consent  to  either  alternative  Sir  E.  Clarke  adopts. 
12/2/02.  (Signed)  Dora  Bbatbiob  Nbale."  If  the 
matter  had  rested  there  it  would,  in  my  opinion,  have 
been  impossible  to  hold  that  any  restraint  was  actually 
put  upon  Sir  Edward  Clarke's  discretion  in  dealing 
with  the  case ;  but  the  plaintiff  swears  in  her  affidavit, 
made  upon  the  17th  of  February,  that  after  consulta- 
tion with  her  counsd,  whom  I  understand  to  have 
been  Sir  E.  Clarke's  junior,  she  consented  to  the 
reference  on  the  understanding  that  the  defendant 
admitted  in  court  by  her  counsd  that  the  plaintiff's 
character  was  exonerated  and  that  no  imputation  was 
to  rest  upon  it.  I  must  take  it  that  this  statement 
in  the  i&davit  was  true.    It  further  appears  from 
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the  a£Bdayits  that  immedifttely  after  it  wm  amnoanoad 
in  oonrt  that  the  aotion  was  referred  the  plaintiff 
oommnnicated  with  her  lolicitor  and  instmoM  him 
to  see  Sir  B.  Olarke  with  reference  to  the  case  being 
referred  without  snch  statement  having  been  made, 
and  that  on  the  14th  the  plaintiff  hn^  a  consulta- 
tion with  Sir  B.  Clarke,  which  led  to  the  applica- 
tion bein|;  made  u>  me  upon  Monday,  the  17th. 
In  these  ciroamitanoet  I  come  to  the  conclnnon,  at  a 
matter  of  fact,  that  the  plaintiff  had  only  consented 
to  the  action  being  referred  upon  the  condition  that 
the  statement  was  made,  and  did,  before  the  order 
was  drawn  up,  communicate  with  her  counsel  and 
solicitor  with  a  view  to  the  arrangement  being  set 
aside  and  the  case  being  restored  to  the  list.  The 
case  was  argued  before  me  on  Saturday  last  by  Sir 
B.  Olarke  for  the  plaintiff  and  Mr.  Bufus  Isaacs  for 
the  defendant,  ana  a  great  many  authorities  bearing 
upon  the  question  were  cited  and  discussed  before  me. 
I  do  not  propose  to  go  through  all  these  cases,  as  mv 
so  doing  would  serve  no  useful  purpose;  but  I  wiU 
state  what,  in  my  opinion,  are  the  propositions  of 
law  to  be  derived  from  them,  and  then  consider  their 
bearing  upon  the  present  case. 

I  thmk  it  is  now  clearly  established  that  counsel 
appearing  for  a  party  in  an  action  was  held  out 
as  having  authontyi  and  has  full  authority,  as  to 
sJl  matters  which  relate  to  the  conduct  of  the 
action  and  its  settlement;  and  further,  that,  not- 
withstanding a  limit  may  have  been  placed  upon 
the  authority  of  counsel,  the  party  for  iriiom  he 
appears  is  Iwund  by  such  settlement  unless  the 
fact  that  the  counsel's  apparent  authority  had 
been  limited  was  communicated  to  the  other  side. 
These  propositions  are,  I  think,  established  by  the 
cases  of  Wrighi  v.  Soreshy,  2  Gr.  &  M.  671;  Preat- 
tMcA  V.  Po2ey,  13  W.  B.  753,  18  a  B.  N.  8.  806; 
8traiu$  V.  Francis,  14  W.  B.  634,  L.  B.  1  Q.  B.  379 ; 
and  MaUhews  v.  Mumter,  36  W.  B.  178,  20  0.  B.  D. 
141 ;  and  were  stated  to  be  dear  law  by  Coleridge, 
L.C.J.,  in  Harvey  v.  Oraydon  Uni^,  32  W.  B  389, 
26  Oh.  D.  249,  at  p.  256.  It  is  equslly  well  estab- 
lished that  the  authority  of  counsel  does  not 
extend  to  matters  collateral  to  the  action : 
see  Fwrnival  v.  BogU,  4  Buss.  142 ;  the  various 
reports  in  Swinfm  v.  Bwinfen,  6  W.  B.  203,  1  0.  B. 
N.  8.  364,  and  6  W.  B.  480,  2  De  G.  &  J.  381 ; 
MaJUhews  v.  Munsttr ;  and  KempsIyaU  v.  HoUand, 
14  B.  336.  Whether  agreeing  to  a  reference  is 
part  of  the  conduct  of  a  case  and  not  collateral 
has  not,  as  far  as  I  know,  been  decided  by 
authority.  Orowder,  J.,  dearly  thought  it  wa« 
not  within  the  authority  of  counsd:  see  his  judg- 
ment in  Sunn/en  v.  Bwinjfent  1  0.  B.  N.  8.,  at  p.  403, 
but  I  doubt  whether  this  opinion  is  consiBtent  with 
the  view  expressed  by  Pollock,  O.B.,  in  Sunn- 
fm  V.  Lord  OheltM/ord,  8  W.  B.  545,  5  H.  &  N.  890, 
or  with  the  judgments  in  8trauB$  v.  Frandi,  whete 
withdrawing  a  jnror^-or  ButMey  v.  King,  33  L.  T.  Bep. 
728,  24  W.  B.  Dig.  81,  where  entering  a  tM  prooe$8u$ 
— was  hdd  to  be  within  the  authority  of  counseL  Sir 
Bdward  Clarke  said  he  could  not  argue  that  agreeing 
to  a  reference  was  ooUateral  to  the  action ;  and  for 
myscAf  I  should  hold  that  having  regard  to  the 
eoosting  rules  and  the  power  of  judges  thereunder  to 
refer  actions  or  send  them  to  referees  for  trial,  it  was 
within  the  authority  of  counsd  to  consent  to  a 
reference.  It  is  further  dearly  established  that,  if 
the  counsd  consenting  to  a  compromise  is  mistaken 
as  to  the  facts,  the  dient  may  have  the  right  to  set 
aside  the  arrang^ement  on  the  ground  of  mistake :  see 
EoU  V.  Jesie,  24  W.  B.  879,  3  Oh.  D.  177 ;  Hickman  v. 
Bereni,  [1895]  2  Oh.  638,  44  W.  B.  IHg.  41 ;  WUding 
V.  Sanderson,  46  W.  B.  452  and  675,  [1897]  2  Oh.  534. 

There  is,  however,  as  far  as  I  know,  no  case 


has  decided  that  the  compromiae  will  be  set 
merdy  on  the  ground  that  the  oooaad  has  axoaariil 
his  authority ;  and,  as  I  have  alreadj  indioatod,  Mob 
a  view  would,  in  my  opinion^  be  mconsisteot  witk 
the  first  proposition  which  I  have  formulated  and  iba 
esses  therein  referred  to.    If,  therefore,  the  stfnn^a- 
ment  come  to  by  Sir  B.  Clarke  had  been  •  final 
settlement  erf  the  action,  I  am  of  opinion  that   it 
would  be  binding  upon  the  plaintiff,  even  ainwilng 
that  die  had  limited  Sir  B.  Glare's  authority  at  the 
time  when  he  entered  in  the  arraDcement.     Nom, 
however,  of  tiie  authorities  to  which  1  have  referred, 
in  whidi  tiie  compromise  or  arrangement  has  been 
hdd  binding  upon  the  dient,  were  cases  of  ^  inivr- 
locutory  orders ;  and  in  my  judgment,  in  oonsideciiig 
the  prindples  which  have  been  and   ought  to   be 
applied,  there  is  a  broad  distinction  between  inter- 
locutory and  final  orders.     This  distinction  haa  often 
beenpointedout:  see  the  judgment  of  Sir  QeoggeJosenl, 
M.B.,  in  MuUins  v.  HoufeU,  11  Ch.  D.  763, 27  W.  B.  Dig. 
148,  and  also  the  judgment  of  Bomer,  J.,  in  Ainsyrorik 
V.  Wilding,  44  W.  B.  540,  [1896]  1  Ch.  678,  at  p.  677. 
There '  is,  in  my  opinion,  a  fimdamental  dilfecenoe 
between  interlocutory  and  final  orders  as  well  as 
between  interlocutory  and  final  judgments.    Inter- 
locutory orders  and  judgments  ace  ooly  intended  to 
affrot  tiie   rights  of  the  parties  in  the  litigation. 
They   are   always   subject   to    review  wheu    tnA 
facts  are  brought  to  t£e  consideration  of  tiie  oonrt. 
Judgments    pa«sed    and   entered    stand  in  a  very 
different  position.    In  the  case  of  an  interloontory 
order  it  is  generally  possible  to  restore  parties  to  their 
orij^nal  position  Ify  payment  of  costs  or  otherwiae; 
final   or&rs   are   iutended  to,  and  do,  as  a  rule, 
determine  the  rights  of  the  parties.  Perlu^  I  should 
add  in  deference  to  an  argument  of  Mr.  Isaacs  that  I 
am  dearly  of  opinion  that  an  order  to  refer  an  aotion 
is  an  interlocutory  and  not  a  final  order :  see  the 
authorities  collected  at  p.  842,  voL  1,  and  p.   507, 
voL  2,    of    the   Annual  Practioa     I   cannot    help 
feeliDg  regret  that  the  plaintiff  has  thought  fit  to  make 
the  present  application.   The  arrangement  which  was 
made  proceeded,  as  I  pomtod  out  in  my  psvioos 
judgment,  from  a    sugsestion   made   in  tae   first 
mstance   by   me,    and    I    believe  greatly   to    her 
advantage.    Sir  Bdward  Clarke,  in  my  opinion,  had 
ample  reason  to  think  that  he  was  not  eTceoding  his 
authority  at  the  time  his  consent  was  given,  and  has, 
with  the  chi^edry  which  he  hasalwavs  shown  in  evecy 
act  of  his  professional  and  public  life,  taken  too  large 
a  responsifaili^for  the  mistake,  if  mistake  there  haa 
been.      But   holding,  as  I  do,  that  this   was   an 
interlocutory  order,  that  it  was  in  fact  made  without 
the  plaintiff's  authority,  and  that  she  took  steps  to  sst 
aside  the  arraogements  before  the  order  was  drawn 
up,  I  am  of  opinion  that  I  must  reverse  the  order  and 
restore  the  case  to  the  jury  list.    The  plaintiff  most 
pay  the  costs  of  and  occasioned  by  the  pos^onement 
of  the  case,  including   these  applications,  in  any 
event. 
Leave  to  appeal 

April  8,— The  def eadant  appesled. 

Bufus  Isaacs,  K,C.,  and  ^ormoa  Oraig,  ifx  the 
defendant. 

Bir  Edward  Clarke,  K.C.,  and  B.  J.  Drake,  f6r  ibs 
plaintiff. 

GoLLDrs,  ILB.— This  is  an  appeal  from  a  decision 
of  the  Ltnd  Chief  Justice  by  which  he  has  undone  an 
agreement  to  refer  an  action,  and  has  ordered  the 
case  to  be  restored  to  the  list  for  triaL  The  appsal 
is  brought  by  the  defendant,  who  insists  that  the 
terms  of  the  compromise  by  which  the  aotion  was 
referred  should  be  observed.    The  quastion  is  whether 
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thedefenduit  is  eniitlad  to  iniitt  on  the  t«rm8  of  the 
fumement  for  referenoe  whioh  wm  made  at  the  trial. 
The  point  is  that  Sir  Edward  Olarke,  who  mpeared 
for  the  plaintiff  at  the  trial,  aofced  in  making  tneoom- 
promiee  without  the  instnioticaDif ,  or  contrary  to  the 
instmotions  of  hii  client.  With  oharaoteriatio 
chivalry,  Sir  Edward  Oiarke  haa  taken  upon  himaelf 
the  whole  responnbility  for  what  haa  haen  done*  He 
says  that  he  md  not  act  under  any  miatake,  he  adoiita 
that  a  limitatum  had  been  plaoed  on  his  authority  by 
his  client,  who  inatmcted  him  not  to  conaent  to  a 
referenoe  except  on  terms  that  all  imputations  against 
her  were  withdrawn,  bat  he  says  that,  notwith- 
standing those  instructions,  he  made  a  com- 
promise outside  the  authority  given  to  him  by 
his  dient.  Toe  question  we  have  to  decide  is 
whether,  in  these  circumstances,  the  defendant  ii 
entitled  to  insiat  on  the  compromise  as  binding. 
The  matter  was  argoed  before  the  Lord  Ohief  Justice, 
and  the  authorities  bearing  on  the  question  were  dis- 
cussed. -  In  his  judgment  the  learned  Ohief  Justice 
formulated  the  princtpUa  which  govern  the  deter- 
mination of  the  caae,  and  after  reacmiff  that  judgment 
I  am  unable  to  And  anything  to  quaufy,  still  less  to 
impugn,  the  statement  of  principles  there  laid  down. 
He  summarized  the  deoiaions  thus:  "I  think  it  is 
now  dearly  established  that  counsel  appearing  for  a 
party  in  an  action  is  held  out  as  having  authority, 
and  has  full  authority,  as  to  all  matters  whioh  relate 
to  the  conduct  of  the  actum  and  its  settlement;  and, 
further,  that,  notwithstanding  a  limit  may  have  been 
placed  upon  the  authority  of  counsel,  the  party  for 
whom  he  appears  is  bound  by  such  settlement,  unless 
the  fact  that  the  counsel's  authoril^  had  been  limited 
was  communicated  to  the  other  aide."  He  referred 
to  the  authorities,  which  dearly  support  that  pro- 
position. 

I  think  that  the  starting-point  of  the  discussion  in 
this  case  is  this,  that  cou^d  for  the  plaintiff  had  full 
authoritjr  primd  facte  to  refer  the  case  either  on  terms 
that  all  imputations  should  be  withdrawn  or  without 
any  sudi  terms.  The  right  to  asree  to  a  reference  of 
an  action  ia  within  the  gensnl  ambit  of  counsd's 
authority.  The  cases  show  that  botii  counsd  and 
attorney  have  authority  to  consent  to  a  reference.  It 
was  hdd  in  Smith  v.  TrauD,  7  0.  B.  757,  that,  although 
the  dient  had  not  assented  to  areference,  the  attorney 
had  authority  to  consent.  Further,  the  case  of 
MaMtWB  V.  MunHer,  shows  that  the  right  to  make  a 
compromise  on  terms  of  withdrawing  ail  imputatlona 
is  within  the  authority  of  counseL  There  in  an  action 
for  malicious  prosecution  the  defendant's  counsd, 
without  the  express  authority  of  the  defenduit, 
aasented  to  a  verdict  on  the  underatandin^  that  all 
imputations  against  the  defendant  were  withdrawn ; 
and  it  was  hdd  that  the  settlement  was  binding  on 
the  defendant  Those  are  two  points  as  to  whioh 
posnUy  contiovsqy  might  have  been  raised,  but  as 
to  wliioh  it  is  now  perfectly  dear  that  they  are  within 
the  ffeneral  prtfm^/octe  authority  of  counseL 

l«ow,  what  is  the  effaot  of  a  limitation  of  that 
itnthority  not  cammunicated  to  the  opposmg  counsd  ? 
That  question  was  dedt  with  in  Strauss  v.  Francis, 
L.  B.  1  a  B.  379,  at  p.  383.  There  Blackburn,  J., 
said :  '<  All  we  decide  is  that,  when  a  counsd  acting 
within  his  i^parent  authority  consents  to  withdraw  a 
juror,  the  other  nde,  adinff  fiurly,  may  safdy  rdy  on 
the  compromise  bdng  Kj^iifaig ;  and  that,  in  order  to 
invalidate  the  arrangement,  not  only  must  it  be  dio  wn 
that  the  counsd'a  authority  was  limited,  but  that  the 
limitation  was  known  to  the  other  side  at  the  time." 
This  has  been  affirmed  in  other  cases.  Here  we  have 
A  general  authority  coupled  with  a  secret  limitation 
not  ftpmip^itiiin^foii  to  the  other  side,  and  a  compromise 
made  in  those  dronmstances  that  the  case  should  be 


referred.  It  seems  that  Sir  Edward  Clarke's  general 
authority  was  limited  by  instructions  that  he  was  to 
consent  to  a  reference  only  on  the  terms  of  there  bdng 
a  complete  withdrawd  of  all  ixnputations.  If  there 
was  Buch  a  limitation  (and  Sir  Edward  Oiarke  dealt 
with  the  CMC  on  that  footing),  it  waa  a  aecrec  limita- 
tion unknown  to  the  other  nde.  The  oaaea  establish 
that  a  compromise  made  under  those  oirouoistances 
oaunot  be  undooe.  These  was  no  dement  of  mistake 
or  iuadvertence  in  the  matter.  Sir  Edward  Oiarke 
diadaimed  the  idea  that  tbere  was  any  misapprdiea- 
don  on  his  part.  Therefore  the  doctrine  that  mistake 
conatitutea  an  exception  to  the  general  rule  has  no 
apidication  to  this  case. 

It  is  atrange  that  the  Lord  Ohief  Juaiice,  having  up 
to  this  point  dedt  with  the  case  on  these  prindples, 
should  have  dedded  the  caae  as  he  did  m  aetting 
adde  the  compromise.  He  said :  **  If,  therefore,  the 
arranffement  come  to  by  Sir  Edward  Oiarke  had  been 
a  final  settlement  of  the  action,  I  am  of  opinion  that 
it  would  be  binding  upon  the  plaintiff,  even  assuming 
that  she  had  limited  Sir  Edward  OUrke's  authority 
at  the  time  when  he  catered  into  the  arrangement. 
But  the  Lord  Ohief  Justice  hdd  that  this  was  an 
interlocutory  matter  in  contradistinction  to  being  a 
find  setUement  of  the  action,  and  for  that  reason  he 
appeared  to  thiiJc  that  the  case  became  subject  to  a 
different  set  of  prindples.  But  Id  my  opinion  there 
is  no  authority  for  saying  that  the  fact  of  this  being 
an  interlocutory  order  lets  in  a  different  set  of  prind- 
ples ftx>m  those  whidi  would  have  been  applicable  in 
the  case  of  a  find  order.  It  is  true  that  an  inter- 
locutory order  may  be  undone  by  another  inter- 
locutory order,  whereas  to  get  rid  of  a  find  order 
may  require  the  bringing  of  an  action.  But  I  think 
that  with  regard  to  we  question  now  in  dispute  the 
Bupposed  distinction  between  a  final  and  an  inter- 
looutory  order  cannot  be  maintained.  In  my  opinion, 
therefore,  the  order  appealed  from  must  be  reversed. 

BoiCEB,  L.  J.-*-I  am  of  the  same  opinion.  It  is  not 
disputed  that  the  power  to  mdce  a  compromise  such 
as  was  made  in  this  case  is  within  the  generd 
authority  of  counseL  But  it  is  said  that  here  the 
authority  of  counsd  waa  ezpresdy  limited  by  the 
client.  lam  not  mysdf  satisfied  that  counsd's 
authority  was  limited  in  this  case ;  but,  assuming  that 
it  was  so,  it  is  dear  that  that  limitation  of  autnority 
was  not  communicated  or  known  to  the  other  side. 
The  general  rule  is  that  a  compromise  is  binding ;  and 
that  rule  can  only  be  departed  from  on  certain 
definite  and  racognised  grounds.  There  are  grounds 
on  which  a  compromise  can  be  set  adde  where 
counsd  has  disregaided  a  limitation  which  has  been  put 
on  his  authority — eg,,  mistake  or  misunderstanding. 
But  it  cannot  be  set  adde  except  on  some  aubstantial 
ground.  I  am  not  able  to  see  on  what  prudse 
ground  it  is  suggested  tiiat  this  compromise  could  be 
set  adde.  There  was  no  mistake  in  this  case.  The 
limitation  was  not  forgotten.  It  seems  to  come  to 
this,  that  counsd  made  a  compromise  which  he 
thought  was  benefldal  to  his  dient,  and  afterwards 
he  found  out  that  his  client  objected  to  it,  and  then 
he  regretted  what  he  had  done.  But  that  does  not 
entitle,  him  to  come  and  ask  to  have  the  compromise 
set  adde,  if  tiie  other  dde  inaiata  on  ita  being  carried 
out.  I  cannot  aee  that  the  fact  of  the  order  which 
embodiea  the  compromise  bdng  an  interiocutory  order 
makes  any  difliezence.  In  order  to  set  adde  a  com- 
promise, whether  it  is  made  on  an  interlocutory 
application,  and  results  in  an  interlocutory  order,  or 
whether  it  is  made  at  the  trid  and  effects  a  final 
settlement  of  an  action,  some  definite  and  substantial 
ground  must  be  shown.  In  my  opinion  no  such 
ground  exists  here. 
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Mathbw,  L.  J.,  oonourred. 

Appeal  allowed, 

Solioitor  for  the  plaintiff,  W.  H.  Jamieson, 

Solioiton  for  the  defendant,  LervU  &  Lewie, 


From  K.  B.  Div»  ) 

(Oollins,  M.B.,  and  Bomer  and  >  Maroh  5. 

Mathew,  L.JJ.)  j 

^ttobnsy-Genebal  (on  the  Bblation  of  thb 
Bbohlet  Bubal  District  Oounoil)  and  thb 
Bbomley  Bubal  District  .  Council  v,  Oopb- 

LAND.  (a.) 

Highway— Drain — Power  of  highway  authority  to  keep 
open  drain — Pipe  conveying  water  from  hightoay  on  to 
adjoining  land — Proper  outlet — Long  user— Highway 
Act,  1835  (5  A  6  Will.  4,  c.  50),  «.  67. 

The  defendant  tv<t»  the  owner  of  land  adjoining  a  high- 
way at  a  place  where  the  highway  had  an  upward 
gradient  in  each  direction.  At  the  lowest  point  of  the 
road  there  had  been  for  many  years  a  catch-pit,  into 
which  the  rain-water  which  fell  on  the  road  found  ite 
way,  and  from  which  it  passed  through  a  pipe  a^ut  six 
feet  long,  from  whence  it  Jlowed,  not  in  any  defined 
channel,  over  the  surface  of  the  defendants  land.  The 
defendant  having  stopped  up  the  pipe,  the  rural  district 
couTicil,  as  the  highway  authority,  brought  an  action  for 
an  injunction  to  restrain  him  from  continuing  the 
obstruction. 

Held,  tJiat  the  pipe  ivas  such  a  drain  as  wets  contem- 
plated by  section  67  of  the  Highway  Act,  1835,  and  that 
after  user  for  many  years  the  court  ought  to  presume  that 
it  had  been  made  under  the  power  given  by  that  section  ; 
and  thai  therefore  the  plaintiffs  were  entitled  to  an  in- 
junction. 

Judgment  of  Lord.  Alventone,  L.O.J,  (49  W,  R  489, 
[1901]  2  K.  B,  101),  reversed. 

Appeal  from  the  judgment  of  Lord  Alyerstone, 
lu,Q,3,,  at  the  trial  of  an  action  without  a  jory,  49 
W.  B.  489,  [1901]  2  K.  B.  101. 

THe  action  was  brought  for  an  injunction  to  restrain 
the  defendant  from  stopping  up  or  obstructing  an 
ancient  watercourse. 

The  plaintifiEi,  the  Bromley  Bural  District  Council, 
were  the  highway  authority  for  the  parish  of  West 
Wickham,  in  the  county  of  Kent. 

About  two  years  prior  to  the  date  of  the  action  the 
defendant  had  become  by  purchase  the  owner  of 
certain  land  in  the  parish,  adjoining  a  highway  under 
the  jurisdiction  of  the  plaintiff  council,  and  separated 
from  the  highway  by  a  bank.  At  that  part  of  the 
highway  which  the  defendant's  land  adjoined  there 
was  a  rising  gradient  in  each  direction,  and  at  the 
lowest  poiat  ttiere  had  been  prior  to  the  year  1868 
two  catch-pits,  one  on  each  side  of  the  highway, 
connected  by  a  culvert  runniog  under  the  road,  the 
catch-pit  on  the  defendant's  side  being  at  the  lower 
level,  and  from  the  lower  catch-pit  there  was  an  old 
cut  or  pipe  through  the  aforesaid  bank.  The  rain- 
water which  fell  upon  the  road  found  its  way  to  the 
lower  catch-pit  and  thence  through  the  saia  cut  or 
pipe,  from  whence  it  flowed,  not  in  any  defined 
channel,  over  the  surface  of  the  defendant's  land. 

In  the  year  1868  the  upper  catch-pit  was  enlarged, 
and  the  lower  catch-pit  was  replaced  by  a  new  one, 
and  the  catch-pits  were  conne^ed  by  an  iron  pipe, 
and  from  the  new  lower  catch-pit  a  stone  pipe  of 

(a.)  Beported  by  P.  Q.  BttOKBB,  Esq.,  Barrister- 

at-Law. 


twelve  inches  diameter  and  five  six  feet  in  length  was 
put  through  the  bank. 

The  defendant,  who  was  a  builder,  having  erected 
some  houses  and  laid  out  some  gardens  on  Ids  land, 
blocked  up  the  end  of  the  stone  pipe  so  as  to  prevent 
the  rainwater  from  flowing  on  to  his  land.  The 
plaintiffs  claimed  that  there  was  always  an  ancient 
wateroourse  and  natural  outlet  for  the  rainwater  from 
the  highway  over  the  defendant's  land. 

The  plaintiffs*  case  was— -first,  that  the  pipe  through 
the  bank  was  a  drain  or  watercourse  within  the 
meaning  of  section  67  of  the  Highway  Act,  1835.  and 
and  that  the  plaintiff  council,  as  the  successors  of  the 
surveyor  of  highways,  were  entitled  by  virtue  of  that 
section  to  keep  it  open ;  and,  secondly,  that  the 
public,  as  occupiers  of  the  highway,  had  acquired  a 
prescriptive  right  to  have  the  rainwater  from  the 
road  discharged  through  the  pipe. 

Section  67  of  the  Highway  Act,  1835,  provides  as 
follows :  ''  And  be  it  further  enacted  tiiat  the  said 
surveyor  •  .  •  shall  havp  power  to  make^  scour, 
cleanse,  and  keep  open  all  ditches,  gutters,  drains,  or 
watercourses,  and  also  to  make  and  lay  such  trunks, 
tunnels,  plats,  or  bridses  as  he  shall  deem  necessary 
in  and  through  any  huids  or  grounds  adjoining  or 
lying  near  to  any  highway,  upon  paying  the  owner 
or  occupier  of  such  lands  or  grounds,  provided  they 
are  not  waste  or  common,  for  the  damages  which  he 
shall  sustain  thereby." 

Lord  Alverstone,  L.C.J.,  held,  first,  that  the 
pipe  through  the  bank  was  not  a  drain  such  as  was 
contemplated  by  section  67  of  the  Highway  Act, 
1835 — viz.,  a  drain  for  the  conveyance  of  water  to 
some  proper  outlet;  and,  secondly,  that  the  plaintiffii 
could  not  base  their  case  on  a  prescriptive  right  in  the 
public  to  an  easement,  because  there  was  no  dominant 
tenement  to  which  an  easement  could  be  attached. 
He  accordingly  gave  judgment  for  the  defendant. 

The  plain^Eb  appealed. 

Bray,  K,C,,  and  Clarke  Williams,  for  the  plaintiffs. 
Dickens,  K,0.,  taid  Eashleigh,  for  the  defendant. 

Collins,  M.B. — In  this  case  the  plaintiffii,  a  local 
au^ority,  complain  ihat  the  defendant  has  stopped 
up  a  pipe  through  which  water  from  a  highway  was 
ducharged  over  his  land.  The  Lord  Cmef  Justice 
has  held  that  the  local  authority  could  not  rightly 
complain  of  the  defendant's  stopping  m  the  pipe, 
because  it  was  not  a  drain  in  respect  ox  which  the 
local  authority  could  acquire  the  rights  g^ven  by 
section  67  of  the  Highway  Act,  1835.  That  section 
gives  power  to  the  surveyor  of  highways  to  make  and 
keep  open  all  ditches,  gutters,  drains,  or  watercourses 
in  and  through  any  lands  adjoining  any  highway  on 
payment  of  compensation  to  the  landowner.  By 
recent  legislation  the  local  authority  have  taken  over 
the  powers  and  duties  of  the  surveyor  of  highways. 
It  is  proved  that  this  drain — if  I  may  for  the  moment 
use  the  word  in  a  neutral  sense— or  some  other  drain 
for  which  it  was  substituted,  has  existed  from  a  time 
beyond  living  memory.  When  there  has  been  a  well- 
establiahed  user  like  this  for  many  years,  the  court 
ou^ht,  if  possible,  to  find  a  legal  origin  to  explain  the 
existing  facts.  Can  a  legal  origin  be  foimd  for  this 
user?  Under  the  section  the  local  authoiity  have 
power  to  make  and  keep  open  such  drains  as  are 
there  mentioned.  But  it  is  contended,  and  the  Lord 
Chief  Justice  has  held,  that  this  is  not  a  drain  within 
the  meaning  of  that  section,  because  it  has  not  got  a 
proper  outlet.  The  road  at  this  point  slopes  upwards 
in  l^th  directions,  and  it  is  thco^fore  necessary  that 
there  should  be  some  arrangement  for  carrying  off 
the  water  from  the  surface  of  the  road.  There  are 
two  catch-pits,  one  on  each  side  of  the  road,  with  a 
connection  net  ween  them,  and  from  the  lower  catoh- 
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pit  the  water  ii  taken  by  the  pipe  in  question 
thionfth  a  hedffe  or  bank  and  duoharged  on  the 
defendant's  land.  That  arrangement  for  carrying 
off  the  water,  or  some  equivalent  for  it,  has  been 
in  existence  from  time  immemoriaL  What  is 
there  to  take  the  case  out  of  the  section  ?  It  is  com- 
patible with  the  evidence  tiiat  there  was  at  one  time 
a  ditch  on  the  defendant's  land  which  carried  away 
the  water  from  the  point  where  it  entered  the  land. 
If  so,  this  contrivance  for  carrying  the  water  off  the 
road  would  clearly  be  a  drain  withm  the  section.  In 
the  ciroomatances  I  am  of  opinion  that  the  nser  which 
has  been  proved  may  have  been  perfectly  legitimate, 
and  that  we  ought  to  presume  a  legal  origin  for  it. 
I  think,  therefore,  that  the  appeal  must  be  allowed. 
I  should  add  that  in  my  opinion  the  decision  in  Orofi 
V.  Eickmanwforth  Highway  Boards  39  Ch.  D.  272,  37 
W.  B.  Dig.  84,  does  not  apply  to  tibis  case. 

BoKEB,  L.  J. — I  am  of  the  same  opinion.  There 
seem  to  me  to  be  three  alternatives  in  wis  case.  First, 
there  may  have  originally  been  on  the  defendant's 
land  a  natural  drain  to  take  the  water  where  it 
entered  his  land.  In  that  case  the  defendant  would 
not  be  entitled  to  stop  up  a  pipe  put  down  to  assist 
the  natural  flow  of  the  water,  secondly,  the  acts 
done  by  the  surveyor  of  highways  in  1868  may  have 
been  dcme  in  pursuance  of  some  legal  right  outside 
the  rights  given  by  the  statute  of  1835.  If,  thirdly, 
there  was  no  such  right  outside  the  statute,  the  ques- 
tion arises  whether  a  legal  origin  can  be  presumed  for 
the  right  now  claimed  under  the  statute.  This  drain, 
although  it  is  a  short  one,  seems  to  me  to  be  an 
important  part  of  a  system  of  dndnage,  and  I  think 
it  ought  to  be  presumed  to  have  been  made  under  the 
powers  given  by  the  statute  either  with  the  consent 
of  the  owner  of  the  land  or  on  payment  of  compensa- 
tion to  him.  It  is  said  that  it  has  no  proper  outlet. 
I  do  not  exactly  know  what  is  meant  by  a  proper 
outlet,  but  after  this  lapse  of  time  I  think  the  defend- 
ant ought  not  to  be  heard  to  say  that  there  was  not  a 
proper  outlet  when  the  drain  was  made.  I  therefore 
think  the  appeal  succeeds. 

Mateobw,  L.J.,  concurred. 

Appeal  aiUotoed. 

Solicitors,  for  the  plaintiff^,  May^  Sykes  &  Go. 

Solicitor  for  the  defendant,  A.  Pearee, 


WtA  ttovivt  of  9u0t(ce. 


Chan.  Div.  I 
J.  J 


Byrne, 


Jan.  24,  25. 

FXFPEKBLL  V,   HiBD.   (a.) 

Practice — Summone  for  directions — Interlocuiory  order 
to  diemiee  action — B,  8,  C,  ord.  30,  rr,  1,  2,  4,  5. 

An  order  may  he  made  in  chamhere  on  an  application 
under  t?ie  summons  for  directions  to  strike  out  a  state- 
ment of  claim  as  disclosing  no  reasonable  cause  of  action 
and  as  frivolous. 

An  application  so  made  to  strike  out  a  staiement  of 
claim  is  an  interlocutory  matter  within  the  meaning  of 
ord,  30,  r.  5. 

Motion. 

This  was  a  motion  to  set  aside  an  order  made  in 
chambers  to  dismiss  an  action  on  the  ground  of  want 
of  jurisdiction. 

(a.)  Beported  by  J.  Abthttb  Pbiob,  Esq.,  Barrister- 

at-Law. 


The  facts  of  the  case  were  as  follows :  A  writ  wa« 
on  the  19t&  of  June,  1901,  issued  by  the  plaintiff 
against  the  defendant  Mr.  Hird  and  certain  other 
defendants  alleging  wrongful  dealing  on  their  part 
with  the  funds  of  a  settlement. 

A  summons  for  directions  was  taken  out  by  the 
plaintiff. 

A  statement  of  claim,  having  been  directed,  was 
delivered  on  the  24th  of  July  by  the  plaintiff  claiming 
the  setting  aside  of  certain  deeds,  replacement  of 
trust  funds,  an  injunction,  and  other  relief. 

Hird  on  application  under  rule  5  of  order  30  obtained 
an  order  in  chambers  stayiog  all  proceedings  until 
certain  costs  ordered  to  be  paid  by  t^e  plaintiff  to  him 
in  respect  of  certain  other  proceedings  similar  in  their 
nature  to  the  present  had  been  paid. 

On  the  5th  of  December  an  order  was  made  on  the 
application  of  another  defendant,  Mr.  Evans,  dis- 
missing the  action  with  coats,  on  the  ground  that  the 
statement  of  daim  disclosed  no  cause  of  action  and 
was  frivolous,  unless  the  plaintiff  delivered  an  amended 
statement  of  claim  within  fourteen  days. 

On  the  19th  of  December  the  plaintiff  delivered  an 
amended  statement  of  claim. 

Evans's  solicitor  subsequentiy  served  a  notice  for 
further  directions  in  the  action  on  the  plaintiff  to  the 
effect  that  the  amended  statemeLt  of  daim  disclosed 
no  cause  of  action  and  was  frivolous. 

On  the  9th  of  January  Evans's  solicitor  applied  in 
chambers  to  dismiss  the  plaintiff's  action  with  costs, 
and  an  order  was  made  to  that  effect. 

The  plaintiff  did  not  appear  on  the  application. 

Plaintiff  in  person. 

E,  Clayton,  for  the  defendant  Evans. — ^There  was 
jurisdiction  to  make  the  order,  the  order  being  an 
mterlocutory  matter  within  ord.  30,  r.  5  :  Horton  v. 
Bosson,  80  L.  T.  Bep.  435,  47  W.  B.  Dig.  155  ; 
Daniel's  Ohancery  Practice  (7th  ed.),  p.  314 ;  Annual 
Practice,  1902,  p.  374. 

Btbnb,  J.  (after  stating  the  facts).— There  is  no 
doubt  at  all  in  my  mind  that  the  court  has  implied 
jurisdiction  to  make  this  order,  and  the  only  question 
is  whether  it  was  riehtly  made  under  a  summons  for 
directions    rather    tnan  by    means  of   an   ordinary 
summons  under  ord.  30,  r.  4.     It  is  a  mere  techni- 
cality ;  but  if  I  thought  that  there  was  any  substance 
in  the  plaintiff's  case  bejond  it,  I  might  look  at  the 
matter  in  a  different  light  from  that  in  which  I  now 
regard  it.    The  plaintiff  is  an  undischarged  bankrupt ; 
he  has,  prior  to  this  action,  taken  proceedings  against 
the  defendant  Hird  by  originating  summons.    That 
summons,  which  related  to  some  of  the  matters  here 
referred  to,  has  been  dismissed  with  costs,  and  an  order 
was  made  in  October  last  staying  all  proceedings 
against  the  defendant  Hird  quite  independently  of  the 
order  now  in  question.     In  the  present  case  I  have 
been    carefully    through     the    amended    statement 
of    claim  with    the   assistance   of    the   defendants' 
counsel,  and  I  am  of  opmion  that  there  are  no  merits 
behind  the  action.    With  reference  to  the  plaintiffs 
other  objections,  I  am  of  opinion  that  the  notice 
under  rule  5  was  duly  served,  and  that  the  defendants 
were  not  in  default,  nor  out'  of  time,  for  delivering 
pleadings  when  the  notice  was  served,  and  I  am  of 
opinion  that  the  application  was  regularly  made  and 
the  matter  regularly  disposed  of.    I  come  now  to  the 
only  question  of  substance,   whether  the  court  has 
jurisdiction  upon  an  application  of  this  kind  to  make 
the  order?    H«d  the  plaintiff  attended  before  the 
master  in  chambers  I  should  have  had  no  doubt  at 
all  upon  the  question,  as  a  matter  of  this  kind  might, 
and  probably  would,  have  been  taken  and  dealt  with, 
or  the  matter  might  have  been  adjourned  to  the 
judge,  because  an  objection  of  this  kind,  if  it  is  taken 
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at  all,  ought  to  be  taken  at  the  time  the  matter  is 
heard,  and  it  is  too  late  to  take  it  after  the  order 
has  been  made.    As  a  matter  of  fact,  the  plaintiff 
did  not  think  flt  to  attend  in  chambers,  and  he  now 
moves  to  discharge   the   order  then  made  on  the 
ground  of   irregnlerity  and   want   of    jurisdiction, 
JSule  2  of  order  30  provides  that  a  court  or  a  judge 
shall  so  far  as  practicable  make  such  order  as  may 
be  just  ^th  respect  to  all  interlocutory  proceedings 
and  as  to  the  costs  thereof,  and  particularly  mentions 
thefoUowing  matters — ^[deading,  partioularsi  admission, 
discoyery,  interrogatones,  infection  of  documents, 
inspection  of  real  and  personal  property,  commissions, 
examination  of  witnesses,  place  and  mode  of  trial ; 
and  rule  5  provides,  "  Any  application  subsequently 
to  the  original  sunmions  for  any  directions  as  to  any 
interlocutory  matter  or  thing  by  any  party  f>iaU  be 
made  under  the  summons  by  two  clear  days*  notice 
to  the  other  party  stating  the  grounds  of  the  applica- 
tion."^ But  for  the  fact  tlut  a  regular  practice  has  been 
established,  there  might  have  been  considerable  diffi- 
cul tv  in  disco verinff  how  far  rule  5  was  meant  to  be  con- 
fined to  the  spedid  things  mentioned  in  rule  2  which 
are  dearly  interlocutory  proceedings.    In  the  present 
esse  an  order  has  been  made  under  tiiese  rules,  which 
in  a  similar  case,  Horton  ▼.  SoMon,  the  Ck>urt  of 
Appeal  held  to  be  an  interlocutory  order.     I  do  not 
mean  that  the  particular  order  made  in  this  case  has 
been  held  to  be  interlocutory ;    but  an  order  of  a 
similar  nature.    It  is  true  that  no  reported  case  has 
been  produced  to  me  in  which  the  exact  point  has 
been  decided ;  but  I  have  the  statement  in  the  latest 
book  of  practice— Darnell's  Chancery  Practice (7th  ed.). 
On  p,  314  it  is  stated  ^<that  it  is  the  practice  in 
both-  divisions  to   make   almost   any   order   which 
is    not   a   final  judgment.      Thus,  orders  to  stay 
proceedings,   orders    for    accounts    and    inquiries, 
foreclosure    and    sale    are    so    made,    and   some- 
times even  orders  to  <^U"^^gs  for  want  of  prosecu- 
tion."     And    in    the    Annual    Practice,    p.    374, 
it  is  stated  that  in  both  the  Ohancery  and  King's 
Bench  Divisions  orders  to  stay  and  dismiss  are  made 
on  summons  for  directions,   and  in  the   Ohancery 
Division  orders  lor  accounts  under  order  15  are  so 
made.    I  have  myself  made  orders  under  these  rules 
staying  all  further  proceedings  on  default  of  the 
delivery  of  further  and  better  particulars,  or  for  non- 
compliance with  some  other  special  directions  therein 
given  within  a  fixed  time. 

Being,  as  I  am,  of  opinion  that  there  are  neither 
merits  nor  substance  in  tHe  plaintiff's  case  beyond  this 
application,  and  finding  as  I  do  that  there  is  a  well- 
established  practice  in  both  divisions,  under  which 
orders  similar  to  the  present  one  have  been  made  on 
an  application  for  furtiier  directions  under  the 
summons  for  directions,  I  hold  that  the  present 
application  fails,  and  I  dismiss  the  motion  with  costs. 


Solicitors,  Stanly  Evana  A  Co. 


Chan.  Div.  \ 


Feb.  19. 


Buckley 

In  re  MiTAL  CoNSTirnEirrs  (Ldcitbd). 

LOBD  LUfiGAN'S  OASS.  (o.) 

Ccmpany  —  8haru  —  Memorandum  of  aa$ociaUon  — 
SubaoripHon  oUained  by  murepreaentaUon'-Winding 
m-^Ooatribtttory^Oompaniea  Act,  1862  (25  <fe  26 
Vid.  e.  89),  m.  6,  18,  23. 

A  Hgnaiory  to  a  company^s  memorandum  cannot  clatm 
(a.)  Beported  by  L.  W.  Btbne,  Esq.,  Barrister-at- 


reacmion  of  hU  oontraet  to  take  aiharee  on  the  ground  thai 
he  became  a  signatory  in  consequence  of  misrepreeenia^ 
tions  made  to  him  by  a  third  party, 

L,  having  subscribed  tlie  memorandum  of  a  company 
on  the  faith  of  misrepresentations  made  to  him  by  8;  a 
promoter  of  the  company,  hdd  liable  on  the  shaaree  for 
which  he  had  subscribed  the  Tnemorandumt  because  (1)  a 
company  cannot  appoint  an  agent  before  it  oomee  imto 
existence  iUdf;  and  (2)  Z.  on  registration  became  bound, 
not  only  as  between  himself  and  the  company,  but  aleo  as 
between  binuelf  and  all  future  members. 

Karbm's  case,  [1892]  3  C%.  1,  40  W.  B.  Dig.  41, 
dietinguished* 

Metal  Constituents  (Limited)  was  registered  under 
the  Companies  Acts,  1862  to  1900,  on  the  10  ch  of 
May,  1901.  Lord  Lurgan  signed  the  memorandnm 
of  association  for  250  shares,  Imt  upon  the  secretary 
applying  to  him  for  payment  in  August,  1901,  he 
denied  that  he  was  a  shareholder  and  refused  pay- 
ment on  the  ground  that  he  was  induced  to  apply  lor 
shares  as  a  signatory  by  misrepresentationB  of  osie 
Sims,  a  promoter  of  the  company.  Immediatdy 
afterwards  Lord  Lurgan  took  out  an  originatnig 
summons  lor  rectification  of  the  register  in  respect  of 
these  250  shares,  but  nothing  was  done  witb  the 
summons  before  the  23rd  of  October,  1901,  on  wluoh 
date  the  company  passed  an  extraordinary  resolntion 
for  a  voluntary  windiog  up  and  appointed  a 
liquidator. 

Lord  Lurgan  now  applied  in  the  winding  np  to 
vary  the  list  of  oontributories  by  excluding  his 

A,  Houston,  for  Lord  Lurgan. 

SvSf  K*C,t  and  Manning,  for  the  liquidator. 


Bttoklbt,  J. — ^Bven  assuming  that  before  ibe 
compsny  was  incorporated  Sims  made  an  untrue 
representation  to  Lora  Lurgan  on  the  faith  of  which 
he  became  a  signatorv  for  250  shares,  Lord  Lmgan 
is  not  entitied  to  rescission  of  his  contract  to  take 
shares.  Prior  to  incorporation  there  was  no  compainr 
in  existence.  Sims  cannot  have  been  the  company's 
agent,  and  Lord  Lurgan  cannot  have  been  indooed  to 
become  a  signatory  oy  the  company  or  its  agent. 
There  is  no  contract  in  existence  down  to  the  moment 
when  the  memorandum  and  articles  were  taken  to 
Somerset  House  to  be  reg^istered ;  on  registration  two 
tilings  occur  by  virtue  of  the  Companies  Act,  1862 — 
first, tiie  company  springs  into  existence;  and  secondly, 
the  subscribers  to  tiie  memorandum  become  by  virtue 
of  section  23  of  that  Act  members  of  the  oompeny. 
In  this  case  the  contract  came  into  ecdstonce  at  m 
same  moment  as  the  company  and  its  membera,  and 
therefore  under  the  drcumstanoes  there  can  have  been 
no  misre|ires6ntation  by  an  agent  of  the  company. 

There  is  the  further  point  raised  by  Lord  Lmgan 
that  he  is  entitled  to  rescission  of  this  contract  with 
the  company  because  he  entered  into  it  on  the  faith  of 
misrepresentations  of  ftkct  made  l^  a  third  party  from 
whidi  the  company  has  derivea  a  benefit,  and  he 
relies  on  Karberg's  ease,  [1892]  3  Ch.  1,  40  W.  B. 
Dig.  41,  as  an  authority  in  his  favour.  This 
contention  does  not  seem  to  me  to  assist  him. 
Under  the  scheme  of  the  Act  of  1862  the  company 
owes  its  existence  under  section  6  to  the  sign^ 
tures  of  seven  persons  to  the  memcrandnm,  and 
by  virtoe  of  section  23  on  registration  a  contraot 
is  created  not  merely  as  between  the  subscriber  to 
the  memorandum  and  the  company,  but  as  between 
the  subscribers  and  the  company  on  the  one  hand 
and  all  other  members  on  the  other.    By  section  18 

I~  on  incorporation  the  subscribers  of  the  memorandmn, 
together  with  all  such  other  persons  as  might  from 
time  to  time  become  members,  became  a  body 
corporate.        Lord    Lorgan's    signature    to    the 
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memorandum  made  him  cm  registratioii  a  member 
of  the  oompany,  and  he  wai  placed  in  a  oontraotoal 
relatioQ  not  only  with  the  oompany  bat  with  every 
otber  person  who  beoame  a  m«mb^.  He  oannot,  in 
my  opinion,  claim  resoifleion  on  the  ground  that  he 
entived  into  a  contract  with  the  company  in  con- 
aeoaence  of  a  misrepresentation. 

His  lordship  added  that  on  the  facts  also  Lord 
Lnrgan's  application  most  fail,  and  dismissed  the 
summons  with  costs. 

SolioitorSy  ff,  Percy  Bteher  ;  Blair  A  Girling. 


(^hL?J.))  AprinO;May9. 

Edilstrdt  v.  Sohtjlbb  ft  Go.  (a.) 

Bond— Bearer  bonds — Negotiability  by  custom  ^ffddert 
for  value — Liability  of  stockbroker  for  conversum. 

Certain  "  bearer  bonds"  oonsieting  partly  of  bonds  of 
foreign  corporcUions  and  parUy  of  bonds  of  an  English 
company,  were  etolenfrom  the  plaintiff  by  his  derh,  who 
employed  M,,  a  provincial  stockbroker ^  to  seU  them.  M» 
instrttcted  tJie  defendants,  who  were  London  stockbrokerSt 
to  sell  the  bonds  on  the  London  Stock  Exchange,  The 
defendants  bon&  fide  and  without  notice  of  any  defect  in 
the  vendor* s  title  effected  the  sale  and  remitted  the  pro^ 
ceeds  to  M,  The  plaintiff  sited  the  defendants  for  con- 
version  of  the  bonds.  Evidence  was  given  of  a  custom  to 
treat  the  bonds  in  question  €U  negotiable  in  t?ie  same  way 
as  the  bonds  of  foreign  governments. 

Held,  that  the  bonds  were  negotiable  instruments  ;  tJiat 
the  defendants  were  holders  of  them  for  value,  and  there- 
fore that  the  action  was  not  maintainable. 

The  Bechuansland  Bxploranon  Go.  v,  Loudon 
Trading  Baok  (Limited),  [1898]  2  Q.  B,  658,  47 
W.  R,  Dig.  29,  followed. 

Action  tried  in  the  Commercial  Court  without  a 
jury. 

This  was  an  action  brought  to  recover  damages  for 
conversion  of  bonds. 

The  facts  of  the  case  and  the  arguments  appear 
sufficiently  in  the  judgment. 

Dandcwerts,  KC,  Montague  Lush,  KC,  and 
Waugh,  for  the  plaintiff. 

Duke,  K.a,  Bufus  Isaacs,  K.C.,  and  Ellis  HiU, 
tor  the  defendants. 

Cur,  adv.  vuU. 

May  O.'BiQHAM,  J.,  re*d  the  following  judg- 
ment :  This  was  an  action  in  trover  to  recover  the 
value  of  certain  bearer  bonds  alleged  to  have  been 
converted  by  the  defendants  to  their  own  use.  The 
bonds  in  question  were  those  of  the  De  Beers  Mining 
Co.,  the  f>enver  Bail  way  Co.,  the  Mexican  Bail  way 
Co.,  and  the  Union  Pacific  Bail  way  Co.  All  these 
were  bonds  of  foreign  corporations.  There  were  also 
some  bonds  of  me  Bechuanaland  Bailway  Co., 
which  is  an  English  company  registered  imder  the 
Companies  Acts.  The  bonds  are  in  the  ordinary  form 
of  such  securities.  It  appeared  at  the  trial  that  the 
plaintiff,  to  whom  these  bonds  belonged,  kept  them 
in  a  safe  in  his  office.  Th^y  were  stolen  from  the 
safe  by  one  of  the  fdaintiff's  clerks.  This  clerk  then 
from  time  to  time  employed  a  br^er  named  Megsoo, 
who  traded  on  the  Stock  Exchange  at  Bradford,  to 
sell  the  bonds.  Megson,  in  the  ordinary  way  of 
business,  sold  them  through  the  defendants,  who  are 
stockbrokers  carrying  on  their  business  on  the  London 

(a.)  Beported  by  W.  T.  Tubtov,  Esq.,  Banistar- 

at^Law. 


Stock  Exchange.  The  bonds  were  sold  to  jobbers 
either  for  cash  or  for  the  account,  and  when  sold 
they  were  sent  to  the  defendants  so  that  they  mi^t 
hand  them  to  t^e  jobbers  in  exchange  for  the  fmce. 
When  the  defendants  received  the  money  thej  remitted 
the  amount  to  Megson,  either  in  cash  or  m  aooount 
current,  and  he  in  nis  turn  paid  the  money  to  the 
dork.  It  was  admitted  that  the  defendants  had  no 
notice  of  any  infirmity  in  the  vendor's  title  and  that 
they  aotsd  throughout  with  perfect  bona  fidu»  On 
discovering  the  theft,  the  plaintiff  brought  this  actioa. 
Neither  the  thief  nor  Megson  was  worth  suing,  and 
probably  the  plaintiff  doubted  whether  he  oould 
make  out  a  cause  of  action  against  the  jobbers ;  but, 
whatever  the  reason,  he  selected  the  Loodon  brokers 
as  the  persons  vdiom  he  would  sue,  and  I  have  to 
determine  whether  they  are  liable. 

A  body  of  evidence  was  called  at  the  trial  to  show 
that  1^  these  bonds  pass  from  hand  to  hand  among 
the  people  who  deal  in   them,  and  that  they  are 
treated  as  negotiable  in  the  same  way  as  the  bonds 
of  foreign  governments.     No  serious  attempt  was 
made  to  refute  this  evidence,  and  it  quite  satisfied  me 
that  all  the  bonds  in  question  belong  to   a  class 
which    bankers,    stockbrokers,  and    otiiers    whose 
business    it   is  to   deal   in    such   seonzities  treat, 
rightiy  or   wronfliv,  as  negotiable  and  as  pasting 
from  hand  to  hand  by  mere  deUvery.    It  is  in  these 
droumstances  that  the  plaintiff  seeks  to  ilx  the  defend- 
ants witii  liabiJity.    He  says  that,  though  such  bonds 
may  in  fact  be  treated  commercially  as  negotiable, 
they  are  not  in  law  negotiable ;  and  he  further  says 
that  even  if  lawf  oUy  ni>gotiable,  yet,  as  the  defendants 
were  never  holders  of  them  for  value,  the^  are  liable 
in  trover,  having  handled  them  with  the  mtention  of 
vesting  the  property  and  possession  in  the  jobbers 
who  bought  them.    In  support  of  the  first  of  these 
two  conteDtions  Mr.  Daniucwerts   argued  that  the 
attribute  of  negotiability  could  not  be  attached  to  a 
contrsct  except  by  the  law  merchant ;  and  that  these 
bonds  are  of  sudi  recent  creation  that  their  negotia- 
bility under  that  branch  of  the  law  cannot  be  justified. 
It  is  no  doubt  true  that  negotiability  can  only  be 
attached  to  a  contract  by  the  law  merchant  or  by  a 
statute;    and  it  is  also  true  that   in   determining 
whether  a  usage  has  become  so  well  establisbed  as  to 
be  binding,  on  the  courts  of  law  the  length  of  time 
during  wmoh  the  usage  has  existed  is  an  im|x>rtant 
circumstance  to  take  mto  consideration;  but  it  is  to 
be  remembered  tbit  in  these  davs  usage  is  estabUihed 
much  more  quioUy  than  it  was  in  days  gone  by ;  more 
depends  on  the  number  of  the  transactions  whieh 
he^  to  create  it  than  on  the  time  over  whidi  the 
transactions  are   spread;    and   it   is   probably   no 
exa^fgeration  to  say  that  nowadays  there  are  more 
busmess  transactions  in  an  hour  than  there  were 
in  a  week  acentury  ago.    Therefore  the  comparatively 
recent   origin   of   tms    class   of    securities   in   my 
view  creates  no  difficulty  in  the  way  of  holding  that 
they  are  negotiable  by  virtue  ol  the  law  merchant; 
they  are  dealt  in  as  negotiable  instruments  in  every 
minute  of  a  working  day,  and  to  the  extent  of  many 
thousands  of  pounds.    It  is  also  to  be  remembered 
that  the  law  merchant  is  not  fixed  and  stereotyped ; 
it  has  not  yet  been  arrested  in  its  growth  by  being 
moulded  into  a  code;    it  is,  to  use  the  words  of 
Cockbum,  C.J.,  m  Goodwin  v.  BobarU,  23  W.  B.  915, 
L.  B.  10  Ex.  337,  at  p.  346,  capable  of  being  expanded 
and  enlarged  so  as  to  meet  the  wants  and  require- 
ments of   trade  in   the   varying    droumstances   ol 
commerce,  the  effect  of  which  is  tliat  it  approves  and 
adopts  from  time  to  time  those  usages  of  merchants 
which  are  found  necessary  lor  the  convenieDce  of 
of  trade ;  our  common  law,  of  whidi  the  law  merchant 
is  but  a  braaeh,  has  in  the  hands  of  the  judges  the 
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same  facility  for  adapting  itself  to  the  ohansing 
needs  of  the  general  public ;  principles  do  not  lUter, 
but  old  TvleB  of  applying  them  change,  and  new  rales 
spring  into  existence.  Thus  it  has  been  found 
convenient  to  treat  secarities  like  those  in  question  in 
this  action  as  negotiable,  and  the  courts  cf  law 
recognizing  the  wisdom  of  usage  have  incorporated 
it  in  what  is  called  the  law  merchant,  and  have 
made  it  part  of  the  common  law  of  the  country. 
In  my  opinion  the  time  has  passed  when  the  negotia- 
bility of  bearer  bonds,  whether  Government  bonds  or 
trading  bonds,  foreign  or  Eoglish,  can  be  called  in 
question  in  our  courts.  The  existence  of  the  usage 
has  been  so  often  proved  and  its  convenience  is  so 
obvious  that  it  must  be  taken  now  to  be  part  of  the 
law;  the  very  expression  ''bearer  bond"  connotes 
the  idea  of  neffotiability,  so  that  the  moment  such 
bonds  are  issued  to  the  public  they  rank  themselves 
among  the  class  of  negotiable  securities.  It  would  be 
a  great  misfortune  if  it  were  otherwise,  for  it  is  well 
knotm  that  such  bonds  are  treated  in  all  foreign 
markets  as  deliverable  from  hand  to  hand ;  the  attri- 
bute not  only  enhances  their  value  by  making  them 
easy  of  transfer,  but  it  qualifies  them  to  serve  as  a  kind 
of  international  currency ;  and  it  would  be  very  odd 
and  a  great  injury  to  our  trade  if  these  advantages 
were  not  accorded  to  them  in  this  country.  But  I  am 
not  to  be  guided  alone  by  evidence  and  by  qaestions 
of  expediency.  The  point  is  entirely  covered  by 
authority.  The  arguments  in  support  of  the  conten- 
tion that  these  bunds  are  not  negotiable  were  all 
adduced  before  and  carefully  examined  by  Kennedy, 
J.,  in  the  case  of  The  Btchuanaland  ExplorcUion  Go, 
V.  London  Trading  Bank,  [1898]  2  Q.  B.  658,  47 
W.  B.  Dig.  27,  and  were  dismissed  by  him  as 
unsound.  I  have  read  the  judgment  in  that  case,  and 
I  desire  to  say  that  I  entirely  agree  with  the  con- 
clusion and  with  the  reasons  which  leads  up  to  them. 
I  go,  perhaps,  farther  than  Kennedy,  J.,  intended  to 
go,  for  I  thiok  that  it  is  no  longer  necessary  to  tender 
evidence  in  support  of  the  fact  that  such  bonds  are 
negotiable,  and  that  the  courts  of  law  ought  to  take 
judicial  notice  of  it. 

The  negotiability  of  the  bonds  being  estA)liBhed,  it 
is  clear  that  the  jobbers  who  bought  them,  having 
g^ven  value  and  having  acquired  them  without  any 
notice  of  infirmity  in  the  vendor *s  title,  coald  not  be 
sued  in  trover  by  the  pluntifF.  But  can  the 
defendants,  the  brokers  who  assisted  in  perfectiag 
the  good  title  acquired  by  the  jobbers,  be  sued  ?  It 
is  said  they  can.  A  broker  who  merely  negotiates 
the  sale  of  chattels  without  the  authority  of  the  true 
owner  commits  no  tort  at  all.  The  ssJe  is  a  mere 
void  act*  It  divests  the  true  Oivner  of  no  right,  and 
it  does  not  physically  interfere  with  his  control  or 
possession  of  the  goods.  Bat  if  in  addition  to  negoti- 
ating a  sale  the  broker  meddles  with  the  goods 
themselves  and  hands  them  to  the  buyer  witii 
the  object  and  intention  of  transferring  to  the 
buyer  the  property  and  possession  in  pursuance  of 
the  imauthorized  sale,  then  he  makes  lumself  liable 
in  trover  to  the  true  owner,  for  he  is  guilty  of  an 
act  in  relation  to  the  goods  themselves  which  is 
inconsistent  with  the  rights  of  the  true  owner.  It  is 
argued  that  the  defendants  by  what  they  did  in 
handing  the  bonds  to  the  jobbers  have  brought 
themselves  within  this  rule  of  law.  Bub,  in  my 
opinion,  before  the  defendants  had  possession  of  the 
bonds  at  all  or  physicall v  dealt  with  them  in  any  way 
they  had  become  entitled  to  them  for  a  valuable 
consideration  jast  as  effectually  as  the  jobbers  sub- 
sequently beoiEune  entitled  to  them  by  paying  the 
purchase  price.  When  in  the  ordinary  course  of 
business  the  defendants  negotiated  the  sale  of  the 
bonds  to  the  jobbers  they  came  under  a  personal 


liability  to  the  jobbers  to  deliver  them.  This 
liability  they  undertook  at  the  request  of  the  ICegKUi, 
who  was  acting  for  the  tibief ,  and  in  consideration  of 
their  undertaking  the  liability,  Megson  or  the  tluef 
promised  that  he  would  deliver  to  them  the  bonda  ; 
these  oircamstanoes,  in  my  view,  made  the  defendants 
holders  for  value,  and,  as  the  bonds  were  negotiable* 
gave  them  power  to  deal  with  the  bonds. 

Or  it  may  be  put  in  another  way.  Megson  in  the 
ordinary  course  of  business  would  look  to  the  defend- 
ants (so  long  as  they  were  solvent),  and  not  to  the 
jobbers  for  the  price  of  the  bonds ;  it  is  the  defend- 
ants whom  he  would  treat  as  the  buyers,  and  to  whom 
he  would  look,  and,  in  fact,  did  look,  for  his  mon^ ; 
this  is  the  way  in  which  the  transaotions  wonld  be 
carried  through,  and  althoagh  this  course  of  bnaiiuw 
does  not  make  the  defendants  the  buyevs  of  the  bonds* 
it  makes  them,  in  my  opinion,  holders  for  value  sw 
s  x)n  as  they  get  possession  of  them  and  hand  over 
the  money  in  exchange  for  them.  I  think  for  these 
reasons  that  the  defendants  became  as  much  holdeia 
of  the  bonds  for  value  as  the  jobbers,  and  that  they 
are  entitled  to  the  same  protection. 

But  even  if  they  were  not  holders  for  value,  I 
doubt  whether  they  could  be  sued  in  trover,  or  sued 
at  all.  There  appears  to  me  to  be  an  essential 
difference  between  meddling  with  goods  with  the 
intention  of  transferring  a  title  which  will  be  bad  as 
against  the  true  owner  and  the  esse  of  assisting  in 
perfecting  a  title  which  will  be  good  as  against  the 
true  owner.  It  would  be  very  odd  that  an  aotum 
should  lie  against  the  broker  for  assisting  the  jobber 
to  get  his  tiUe  when  no  action  lies  against  the  jobber 
who  gets  the  title ;  and  to  so  hold  would  go  far  to 
destroy  the  advantages  of  the  negotiability  of  the 
bonds.  It  is  not,  however,  necessary  for  me  to  decide 
this  point.  It  is  sufficient  for  me  to  say  that,  m  my 
opinion,  these  bonds  were  negotiable  instrnments, 
and  that  the  defendants  were  holders  of  them  for 
value. 

Judgment  for  defendanie. 

Solicitors  for  the  plaintiff,  Warren,  Murton,  A 
Miller,  for  Mosiman,  Atkinson,  db  BlankUy,  Bradford, 
Yorks. 

Solicitors  for  the  defendant,  Gmh,  PhiUipa,  Waltert, 
&  Williama, 


Prob.  Div.  &  Adm.  Div.  \  March  13, 15,  24, 25,  26; 
Probate.  /  April  18. 

LiGHTBODY  V.  West,  (a.) 

Proha  te —  Marriage — Foreign  marriage —  Ceremony  per^ 
formed  by  minister  not  of  the  same  religious  community 
as  one  of  the  contracting  parties* 

Although  by  the  common  and  civil  law  of  Western 
Europe  a  marriage  per  verba  de  prsBsenti  was  valid 
without  the  presence  of  a  minister  of  religion,  yet,  not'- 
withstanding  that,  municipal  law  has  superadded  the 
necessity  of  the  presence  of  a  minister  as  a  witness, 

Qaasre,  whether  such  a  marriage  may  or  may  not  be 
considered  valid  according  to  the  laws  and  rites  of  the 
Church  of  England,  for 

'  Qusere,  whether  the  decision  in  Beg.  v,  MiUis,  10 
CL  &  Fin,  534,  applies  where  the  presence  of  an 
ordained  minister  of  the  Church  of  England  cannot  he 
procured. 

Action. 

Alfred  William  Lightbody,  the  plaintiff  as  attomsy 

(a.)  Beported  by  GwYNirx  Hall,  Bsq.,  Bairister- 

at-Law. 


Val.L. 
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LlOHTBODT  V,  WbST. 


HlQH  COUBT. 


for  Baohel  Ann  West,  of  Santa  F6,  Argentina,  daimed 
letters  of  administration  to  the  estate  of  Benjamin 
West,  whose  widow  Bachel  Aim  West  allf>ged  she 
was.  The  deceased  was  the  eldest  son  of  Qeorge 
Thomas  Wes^  of  Wilby,  Northamptonshire,  and  was 
born  on  the  25th  of  May,  1853,  and  died  on  the  19th 
of  September,  1890,  at  Alexandra  Colony,  Santa  Fe. 

Hie  defendants  were  the  brother  and  sister  and  next- 
of-kin  of  the  deceased,  and  they  alleged  that  the 
deceased  died  a  bachelor  without  parents,  and  intestate. 
They  alleged  that  the  marriage  between  Benjamin 
West  and  Bachel  Ann  West  was  not  a  valid  marriage. 

In  reply  to  this,  the  plaintiff  alleged  that  in  July, 
1897,  ttie  Oourt  of  First  Ids  tan  ce.  Civil  and  Com- 
mercdal,  of  the  Second  Nomination  of  Santa  FS,  had 
declared  that  the  deceased's  only  and  nniversal  heirs 
were  his  sozyiving  widow  and  his  legitimate  and  only 
son  Benjamin  West  the  yoonger.  To  this  the 
defendants  rejoined  that  Benjamin  West  the  elder 
was  never  domiciled  in  the  Argentine  Bepublic,  and 
that  according  to  Argentine  law  the  ceremony  of  the 
marriage  of  persons  marrying  in  Argentina,  if  those 
perdons  were  not  Boman  Oatholicf ,  must  be  celebrated 
in  accordance  with  the  rites  of  the  chuich  to  which 
the  parties  belonged,  and  that  inasmuch  as  Benjamin 
West  was  a  member  of  the  Anglican  Church  and  the 
pretended  marriage  was  celebrated  in  the  Methodist 
Episcopal  Church,  Bosario  de  S^nta  F6,  and  not  in 
the  presence  of  an  ordained  minister  of  the  Church  of 
England,  the  marriage  was  therefore  not  celebrated 
according  to  the  rights  of  the  Church  of  England, 
which  was  the  church  to  which  the  parties  belonged, 
and  the  defendants  therefore  clauned  a  grant  of 
administration. 

It  appeared  from  the  evidence  that  about  1879 
Beoijamin  West  left  this  country  for  Argentina, 
beiDg  sent  abroad  by  his  father,  who  in  his  wuL  dated 
the  16th  of  August,  1879,  left  him  £100  '*  so  long  as 
he  remained  out  of  England." 

On  his  father's  deaui  Benjamin  West  returned  to 
this  country  to  see  after  his  father's  affairs  and  arrived 
bac^  again  in  the  Argentine  Bepublic  in  January, 
1883,  wnere  he  remaioed  imtil  his  death. 

On  the  voyage  out  from  this  country  Benjamin 
West  fell  in  with  a  Mr.  Fergusson  and  his  wife,  who 
were  lay  missionaries  working  near  Bosario,  and  in 
1884  Benjamin  West  having  met  Bachel  Ann  West, 
a  widow,  requested  Fergusson  to  marry  them.  At  that 
time,  however,  Fergusson  was  not  ordieuned,  and  there 
being  no  such  thing  as  civil  marriage  then  recognized, 
the  parties  lived  together  as  man  and  wife  until  on 
the  14th  of  April,  1885,  their  marriage  was  celebrated 
^  a  Mr*  Joseph  Woods,  who  was  a  Methodist 
lipisoopal  minister. 

Bargrave  Deane,  K.C,  and  A,  B,  Cane,  for  the 
plaintiff,  contended  that  the  marriage  was  valid 
according  to  the  law  of  the  Argentine  Bepublic. 

They  cited  the  code  published  in  1889  by  the 
Argentine  Bepublic.  and  1894  Blue  Book,  Part  II., 
Arts.  96,  101,  167,  181,  183. 

Inderwicky  K.C,  and  Dudley  Grazehrook,  for  the 
defendants. — ^Tue  deceased,  being  a  member  of  the 
Church  of  England,  ought  to  have  been  married  by  a 
membf-r  of  the  Churdi  of  Eoglatid.  The  question  of 
domidl  was  immaterial  on  the  question  of  the  validity 
of  the  marriage. 

They  cited  the  case  of  Reg.  v.  Millie,  10  CI.  v.  Fin. 
534;  and  Beamish  v.  Beamieh,  9  H.  L.  Cas.  274, 
3  W.  B.  H.  L.  Dig.  3. 

Jbuke,  p.,  in  giving  judgment,  said :  This  is  an 
action  brought  by  Mrs.  Baohel  Ann  West,  on  bahalf 
of  herself  and  her  sons,  to  obtain  administration  of 
the  estate  of  her  alleged  husband,  Benjamin  West, 
who  died  in  Argentina  in  1890.    The  main  question 


in  the  case  is  whether  the  marriage  celebrated  on  the 
14th  of  April,  1885,  between  the  plaintiff  and 
Benjamin  West  in  the  Alexandra  colony,  Santa  F6, 
wai  a  valid  marriage,  as  having  been  solemnised 
according  to  a  form  sanctioned  by  Azgentine  law.  The 
validity  of  this  marriage  does  not  depend  on  the 
domicil  of  the  parties ;  but,  as  certain  other  questions 
do  depend  on  tbat  fact,  I  think  it  well  in  the  first 
instance  to  deal  with  it.  Mr.  Benjamin  West's 
domicil  of  origin  was  clearly  English,  as  his  family 
lived  in  Northamptonshire.  He  went  to  Argentina 
during  his  father's  lifetime.  It  was  suggested  that 
this  happened  in  consequence  of  some  misconduct  on 
Mr.  Benjamin  West's  part,  and  there  was  ground  for 
such  a  supposition  in  the  fact  that  the  allowance 
bequeathed  to  him  by  his  father  was  to  continue  only 
as  long  as  he  remained  abroad,  ^e  evidence, 
however,  of  his  sister  negatived  this  supposition,  and 
it  is  not  material,  as  I  do  not  think  that  the  visit  to 
Argentina  in  1879  effected  any  change  of  domicil.  But 
Mr.  West's  father  died  in  September,  1879 ;  he  then 
came  to  this  country,  probably  to  see  after  the  dis- 
tribution of  his  father's  property.  In  1882  he  returned 
to  Argentina,  reaching  wat  country  in  January,  1883. 
Froni  that  time  to  his  death  he  lived  in  Alexandra 
colony.  He  seems  to  have  taken  out  a  mill,  to  have 
purchased  land  and  established  himself  in  a  ranch, 
whioh  he  stocked  with  cattie,  and  on  which  he  built 
a  house.  In  1 884  he  made  the  acquaintance  of  the 
plaintiff,  and,  after  no  doubt  living  with  her,  married 
her  as  above-mentioned  in  1885.  The  conclusion  at 
which  I  have  arrived  is  that  aftfr  1882  he  did  f  ffact  a 
change  of  domicil.  His  acquitition  of  land  and 
building  a  house  point  in  this  direction,  and  evidence 
has  been  given  that  he  expressed  his  preference  for  a 
life  in  Argentina  to  one  in  England.  His  marriage,  I 
think,  confirms  this  view,  though  from  its  circumstances 
it  is  not  perhaps  so  weighty  an  incident  as  marriaae 
often  is  m  questions  of  this  nature.  It  was  strong^ 
pressed  on  me  that  he  kept  certain  funds  in  England, 
and  had  them  sent  to  Argentina  only  when  he  needed 
them  for  a  spedal  purpose.  But  I  do  not  from  this 
fact  draw  the  inference  of  an  intended  return  to  this 
country.  Having  resard  to  the  unsettied  condition 
of  the  Alexandra  colony  at  that  time — we  hear  of 
r^ids  by  Indians — ^and  the  political  vidssitudes  of 
South  American  States,  I  think  that  keepiogsome 
funds  in  safety  in  this  country  quite  as  con»istent 
with  an  intention  to  remain  in  Argentina,  as  to 
return  to  England.  One  fact,  however,  has  great 
weight  with  me.  Mr.  West  appears  to  have  carried 
on  a  constant  correspondence  with  his  sister  in 
England,  and  it  is  clear  that  in  that  correspondence 
he  never  on  any  single  occasion  referred  to  any 
intention  to  return.  It  seems  to  me  impossible  to 
suppose  that  a  man  who  retained  any  intention  of 
returning  home  should  not  in  a  long  and  intimate 
correspondence  with  a  sitter  in  Engls^d  ever  refer  to 
the  probability  of  his  coming  home  or  of  his  seeing 
her  again.  Mr.  West  appears  not  to  have  mentioned 
his  marriage  to  any  of  Ms  relatives  in  Borland.  This 
is  remarkable ;  but  it  appeus  to  me  to  pomt  rather  to 
his  intention  not  to  return  with  her  to  this  country  than 
to  an  intention  to  bring  her  home  and  introduce  ner  to 
his  family.  Thestrongestfaotsinthedefendants' favour 
on  this  question  of  domicil  were,  I  think,  that  in  1882 
before  Mr.  B.  West  left  England  he  gave  written 
directions  relating  to  the  collection  of  certain 
dividends,  in  which  he  spoke  of  himself  '*  as  I  am 
going  abroad  for  a  time " ;  that  he  expressed  to  his 
sister  an  intention  to  return,  and  also  that  he  caused 
himielf  about  the  same  time  to  be  put  on  the  register 
of  Parliamentary  voters  for  Northamptonshire.  I  do 
not  think,  however,  that  any  of  these  facts  point  very 
sixongly  to  an  intoition  to  return  to  England  on  Mr. 
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Wett*!  put ;  bat  they  do  leem  to  indioftte  thftt  his 
mind  wm  not  folly  made  np.  But  they  are  quite 
oonsistent  with  a  condoiion  in  which  ul  the  facts 
seem  to  me  to  agree,  that  when  he  got  ont  to 
Argentina  in  1883  a  half-formed  intention  to  remain 
then  hardened  into  a  final  dedeion. 

I  now  come  to  the  main  qnettiou.  Wai  the 
marriage  of  the  14th  of  Apm,  1886,  a  valid 
marriage  ?  Mr.  West  was  a  member  of  the  Ohnroh 
of  England,  the  plaintiff  was  an  Episcopalian 
Methodist.  Mr.  West  appears  to  have  made  several 
nnsnooessfol  attempts  to  get  the  marriage  properly 
performed.  He  asked  a  friend,  Mr.  Fergnsson, 
who  gave  evidence  before  me,  to  marry  them. 
Mr.  Ferg^osson  was  lay  reader  and  was  preparing 
for  ordination,  bat  was  not  yet  a  clergyman,  and 
he  accordiDgly  refnsed.  He  then  reqaeited  the 
dvil  judge  to  perform  the  ceremony,  bat  at  that  time 
dvil  marriage  had  not  been  rendered  legal  in 
Argentina.  Eventoally  Mr.  Wood,  an  Episcopal 
Methodist  minister,  came  to  the  Alexandra  colony,  and 
he  performed  the  ceremony  of  marringe  aocordmg  to 
rites  identical  with  those  of  the  Ohoroh  of  SUigland ; 
and  a  marriage  act  wa«  drawn  np  in  which  both 
parties  are  deioribed  as  Protestents,  signed  by 
them  and  by  Mr.  Wood,  and  by  Mr.  and  Mrs. 
Fergosson  as  witnesses.  A  record  of  the  marriage 
was  also  made  in  a  book  kept  by  Mr.  Wo(kL 
The  son  was  bom  in  September,  1886.  The 
qaestion  thns  ariies,  was  a  marriage  between  a 
member  of  the  Choroh  of  Enffland  and  an  Episco- 
palian Methodiet  good  accorcung  to  the  law  of 
Argentina  if  cdebrated  by  an  Episcopalian  Methodist 
minister?  I  have  to  determine  tlds  qaestion  as  a 
qaestion  of  fact  primarily  dependiog  on  evidence  of 
Argentine  lawyers,  reference  bdng  also  had  to  the 
langaage  of  the  Arffentine  Cbde  and  to  some  other 
facts  mioh  go  to  wow  what  the  Argentine  law  at 
that  time  was.  Several  artides  of  the  code  deal 
with  the  qaestion  of  forms  accoording  to  which 
marriages  can  be  legally  solenmized.  By  artide  167 
of  the  code  in  force  in  1886  marriage  between 
Boman  CathoUcs  (the  code,  of  coarse,  always 
speaks  of  ''  Oatholics ")  mast  be  solemniEed  in 
accordance  with  the  canons  and  solemnities  prescribed 
by  the  Boman  Catholic  Ohnrch.  By  artide  180,  mar- 
riages between  a  Boman  OathoUc  and  a  Ohristian 
not  a  Boman  CSatholic,  sanctioned  by  the  Bconan 
OathoUc  Ohardi,  are  to  be  soleomised  in  accordance 
with  the  practice  existing  in  the  diarch  of  the 
oommanions  of  which  the  party  not  a  Boman 
OathoUc  may  bdong,  it  bdag  added  by  artide  181 
that  marriage  solemnised  by  dissenting  (that  is  to  say, 
non-Boman  Oatholic)  mioisters  is  nail,  when  one  of 
the  parties  is  a  Boman  OathoUc,  nnless  it  be  imme- 
diatdy  solemnized  by  the  Boman  OathoUc  parish 
priest*  Then  comes  arliole  183  in  these  terms: 
"  Marriage  solemnized  withoat  the  sanction  of  the 

i Boman)  Oatholic  Ohnroh  is  that  contracted  between 
Christians  not  OathoUc,  or  between  persons  who  do 
not  profess  Ohristiaoity.  It  produces  m  the  BepnbUo 
aU  the  dvil  effects  of  a  vaUd  marriage  if  solemnized  in 
accordance  with  the  laws  of  this  code,  and  in  accor- 
dance witti  the  laws  and  rites  of  the  charoh  to  which 
the  contracting  parties  bdong."  Hie  reference  to 
«the  law  of  this  code,"  is,  I  think,  to  artide  179, 
which  reqntres  marriage  to  be  j^roved  by  the  in- 
scription in  the  registers  of  the  pansh,  or  of  the  com- 
mnnions  to  which  the  parties  bdong.  I  have  already 
said  that  a  record  was  made  in  the  book  of  the 
EpisoopaUan  Methodist  Ohnroh.  Bat  the  oaestion  is 
whether  a  marriage  by  an  Episcopcdian  Methodist 
minister  was  in  accordance  with  tiie  laws  and  rites  of 
the  draroh  to  which  Mr.  and  Mrs.  West  belonged.  I 
had  before  me  the  evidenoe  of  Argentinelawyers  ooboth 


ndes.     For  the  plaintiff,  Dr.  Agode,  a  doctor  of  laws 
in  the  Argentine  BepnbUc,  who  had^  practised  than 
for  twdve  years.  Informed  me  that  in  hia  opinkn  if 
both  parties  were  OathoUcs,  artide  167  reqnirsd  one 
Boman  Catholic  ceremony,  if  one  only  was  a  Bomsn 
OathoUc,  article  181  required  two  ceremonies;  but 
that  article  183  did  not  prescribe  two  oeremoiiies  u 
necessary,  and  wonld  have  done  so  if  two  had  been 
necessarv.    His  view,  dearly,  is  that  the  code  reoog- 
nized  only  Boman  OathoUc  and  non-Boman  OathoBo 
rdigioas   commnnities,    and   did    mt    discriminste 
between  the  various  diordies  of  non-Boman  GathoUcv. 
His  evidence  was  snpported  by  that  of  Mr.  Msllet, 
who,  as  I  gather,  pnuitised  rather  as  a  eolidtor  thsa 
what  we  shoald  anderstand  as  a  barrister  in  Aiwentma, 
bat  who  certainly  received  a  legal  ednoation  and  passed 
legal  examinations,  and  carried  on  important  legsl 
basiness.     He  said  that  he  had  taken  wmoj  legsl 
opinions  aboat  sadi  marriages  as  the  one  in  tbis  esse, 
and  that  in  his  opinion  they  were  dearly  valid,  tiie 
groand  being  that  the  Argentine  law  makes  no  dis- 
tinction between  non-OathoUc  sects.    In  addition  to 
this  evidence  it  was  proved  before  me  that,  though 
marriages  Uke  the  present  had  often  been  sdemnisM, 
and  in  one  instance  at  least  nnder  droomstanoes  of 
great  pnblidty,  sadi  marriages  had  never  been  ques- 
tioned and  o^tainlv  had  never  been  dedaied  iU^ 
by  any  court  of  law.     The   droanstaiioes  of  the 
present  case  are  also  not  without  signifloanoe  in  tiui 
connection.    The  plaintiflh  appear  to  have  obtsinsd 
by   application    to   the  Argentine   court  a  deons 
reoognirioff  their  right  of  succession.     It  istruethst 
the  aefen£nts  had  no  legal  notice  of  this  and  were 
not  represented.     I  do  not  say,  therefore,  that  they 
are  bound  by  this  decision.    But  it  is  at  least  remark- 
able that  Mr.  George  West,  one  of  the  defendanti, 
afterwurds  went  out  to  Argentina,  and,  though  he 
endeavoured  to  intervene  in  this  suit  by  a  method 
dearly  destined  to  fail,  as  it  did,  never  took  the  1^ 
step  whidi  I  am  assured  might  have  been  taken  to 
get  the  marriage  dedared  invalid.     I  much  regiet 
that  the  matter  was  not  properly  brought  before  the 
Argentine  court  and  decided  by  them.    Butwlistl 
am  at  the  moment  concerned  to  observe  is  that  Hr* 
George  West's  omission  to  take  proper  proceedingii 
after,    no    doubt,    obtaining    the    best    advice  in 
Argentina,  points  to  the  inference  that  the  advice  he 
received  supported  the  vaUdity  of  the  masiiage,  sa 
inference  which  Mr.  George  West,  thou|^  ncesentin 
court,  and  though  challenged  to  give  evidence,  did 
not  go  into  the  witness-box  to  refute.     It  was  *howB 
also  that  an  eminent  Argentine  lawyer  was  consdted 
by  the  defendants  in  wis  country,  but  he  wss  not 
called  to  give  evidence  before  me.  I  may  add  that  ^ 
def»ndantoalsoby  the  oonduot  of  their  defesMeprevented 
a  commisdon  going  to  Argentina  to  take  the  evidenoe 
of  lawyers  in  that  country.     If  such  commiseioa 
had  gone  the  case  would  probably  have  been  msde 
quite  dear.     The  defenduits,  however,  called  ens 
gentieman  as  an  expert  in  Argentine  law.    Be  wss  a 
M.  Daveaux,  an  Argentine  barrister  of  tweDty-tfaree 
years'  standing,  but  who,  as  I  uoderstand,  had  in 
recent  years    redded  and   practised   as    a  Frenofa 
advocate  in  Paris.    His  view  was  that,  according  to 
artide  183,  if  the  perties  bdonged  to  dilEBrent  non- 
Boman   OathoUc  Ghurohes,     were   must    be    two 
ceremonies — one  aocoiding  to  the  law  of  each  looh 
church.     This  gentleman  evidently  based  his  view  on 
the  construction  he  placed  on  the  language  of  srtiw0 
183 ;   but  he  did  not  say  that  any  dedsbn  of  W 
Argentine  court  supported  his  vieir,  nor  in  a  work 
published  by  himself  on  Argentine  law  did  be  ststo 
any  sudi  proposition  as  he  advanced  before  me.   (^ 
the  whole  I  come  to  the  condusion  that  the  ^i*^^ 
I  Argentine  law  advanced  by  the  plairtfli  ii  ^^ 
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whioh  I  oi^tt  to  ac<m)t.    The  oode.  utiole  183,  it  no 
doabt  ambigDOQ*  on  ttie  subject.  I  do  not  feel  preised 
bj  the  ftrgnment  ver^  strougly  urged  before  me  that 
the  view  of  the  plaintiffs  would  lead  to   th«  ood- 
oltt*ion  tbat   the  raarrisge  of   penona   belonging  to 
tiro  Hoti   of  mfldela    by  a    minister  of  one  inoh 
not — for   example,  a  luaniage   by  »  Jew  Itabbi  of 
k  jew  and  a  Mnunlman — ^would   be  le|ta1.    If  the 
parUea    to    inch    a   marria^    were    willing    so    to 
be   manied,    and   the    minuter   of    one   inch    sect 
wai  willing  to  many  them,  it  doei  not  seem  to  me 
at  all  nnreatonable  or  unlikely  that  the  law  of  a 
Boman  Catholic  country  such  a*  Argentina  would 
reoognize  a  marriage  aooording  to  ritei  in  which  both 
putiei  to  the  maniftKe  were  willing  to  participate. 
Itmiglit  haTebeen  aaid  in  aoob  a  caw.  and  indeed  in 
the  preient  case,  tbat  if  botli  parties  treated  the  rites 
as  those    of  the  law  of  the  church  io  whioh  they 
belonged  the  Argentine  law  would  not  oonoem  ittelf 
tonnmty  their  act  by  disciimiDal  in  g  between  the  laws 
of  thor  respectiTe  ohnrches.     But  I  do  not  desire  to 
deal  with  the  case  as  if  I  had  to  con  strue.  article  163. 
I  need  only  say  that,  as  the  expert  evidenoe  of  the 
plaintiff  and  the  defendants  differs,  I  prefer  that  of 
the  plaintiS  as  being  the  more  protMible,  and  as  being 
supported  by  the  strons  fact  that,  though  marriages 
like  the  present  have  been  oommoa  and  notorioos, 
the  Argentine  courts  have  never  decided  them  to  be 
Invalidi  though  qneations  of  property  must  often  have 
depended  on  their  validity.    At  the  dose  of  the  argii' 
ment  before  me,  and  therefore  at  a  time  when  it  ooald 
not  be  fully  discussed,  there  was  raised  before  me 
a  point  which,  were  it  not  that  I  am  able  to  deoide 
this    case   'upon  the  grounds    which    I   have   just 
stated,  I  should  have   oonsidered  worthy  of  most 
OKtttal    consideration.     The    183rd    artide    of    the 
Argentine  Oode    refers  to  "  the  laws  and  rites  of 
the  ohnich  to  which  the  contracting  patties  belong." 
If,  therefore,    tbis    was    a   good    marriage,    nnder 
its  droumstanoes,  according  to  the  laws  and  rit«s 
of  the  Church    of    England,  it  would  be  a  valid 
marriage  according  to   Argentine  law.      I  am,  of 
course,  in  this  court  bound  by  the  decision  of  Beg,  v. 
MiliU,  in  whioh  case  it  was  held  that  a  marriage 
in    1829   in    Ireland    by    a    Fresbjteiian   minister 
between  a  man  bdenging  to  the  Batahlished  Church 
of  Irdand  and  a  woman  who  was  a  Presbyterian 
wot    invalid  on  the  gronnd  that  by  the  oommon 
law    the    presence,    before   the   Beformation,  of    a 
priest,  or    since    the   Befcrma^ion    of    a  priest  or 
deaoon,  was  essential.    It  was  suggested  in  aigomr nt 
before  me  that,  although  this  must  be  taken  to  be 
the  common  or  mnnidpal  Uw,  it  is  dear  that  by   ' 
oommon  and  civil  law  of  'Wettem  Europe  a  msrri 
per  verha  de  prcetenti  was  valid  without  the  presi 
of  a  minister  of  religion,  and  that,   therefore,   ( 
a  marriage  might  be  considered  valid  according 
the  laws    and    rites    of   the    Church    of   Eogli 
although  the  mnnidpal  law  enparadded  the  presi 
of   a  minister  as  a  witness ;    and  the  judgment 
the  case  of   Beamith  v.    BtamUh,    were   referred 
as    supporting    this  proposition    and  showing 
the  presence  of  a  witness  in  the  person  of  a  mini 
was  due  to  a  requirement    of  the  state  and  no 
the  church.      I  do  not  think  it  necessary  to  e 
into  the  difGcnlt   question  thus  raised.      I  w< 
only  say  that,  as  far  as  I  am  ooncemed,  it  i 
be  oooddered  open;   and   I  would  add  that  it 
farther,    highly   doubtful  whether    the  dedsioi 
Beg,  Y.  Millit  applies  where,  as  in  the  preeent  ( 
the  presence  of  an  ordained  minister  of  the  Ch 
of    Bogland    cannot    be    procured :      see    on 
pointthelanguageof  LordCtmpbellin  Reg.  v.M 
10  a.  ft  Fm.,  at  p.  786,  and  tbat  of  WUles,  J 
Beamith  v.  BeamUh,  9  H,  L.  Cae.  274,  at  p.  332, 


the  oases  there  referred  to,  and  of  Lord  Oronwortli  at 
p.  353.  There  are  also  several  other  articles  of  the 
Argentine  Code  whioh,  if  the  domidi  of  Mr.  B.  West 
was,  as  I  have  held,  in  Argentina,  would  be  of  im- 
portanoe,  ersn  if  the  marriage  was  invalid  under  article 
183.  By  artide  224  it  is  provided  that  a  marriage  can- 
not be  oDDuUed  except  in  the  life  of  both  spouses ;  and, 
though  the  present  proceeding  before  me  is  not  In 
terms,  it  is  in  substance  a  proceeding  to  get  the 
marriage  in  question  annnlled.    By  artiale  230  it  is 

iirovided  that,  if  a  marriage  be  contracted  in  good 
aitta  on  the  port  of  both  spouses,  it  hss,  till  anniSled, 
all  the  effects  of  a  valid  marriage ;  but  on  this  artide 
a  question  may  arise  having  regard  to  article  233  as 
to  what  the  Argentine  Taw  considers  to  be  the 
neoessary  conditions  of  good  faith  in  such  a  matter. 
Finally,  it  is  provided  by  artide  3,577  that,  if  a  man 
dies  leaving  no  legitimate  lepreeentatives  in  an 
sscendinff  or  descending  line,  and  no  widow,  his 
illegitimate  children  take  his  property — ^a  provision 
which  will  apply  in  the  present  case  if  the  marriage 
in  qneetiou  was  invalid  and  the  domidi  of  Hr.  West 
in  Argentina.  I  do  not,  however,  think  it  neceesary 
to  go  further  into  any  of  these  questions.  There  must 
be  judgment  for  the  plaintiffs,  with  costs. 
Bolidtors  for  the  plaintiSs,  Broien,  Bingrou,  i:  Co. 
Solicitor  for  the  defendants,  J.  T.  Davit*,  for  Dutm 
&  Co. 


Feb.  7. 


KOIVe  Of  l,Otll0. 

From  C.  A.  I 

(England).  J 

LOITDON    OOUHTY    CODMOIL    V.    ATTOBNXT-aEHSBAI' 
Aia>  OTHXBS.   (a.) 

Local  Govvrnmenl — London  County  Couneil — Aatkofity 
created  by  itatuie — Statuiori/  pourtn — Tramwayt — 
AndUary  iiMitiMS — Ultra  vires — Atiomey-Oentral — 
Load  QovemTnent  Act,  1888  (51  S:  52  nd.  o.  41],  si. 
2.  68,  and  79. 

The  London  County  Council,  being  a  ttatatory  body 
only,  hat  no  pmoen  other  than  those  con/erred  by  statute. 
Therefore,  where  it  hat  thepower  of  acquiring  and  work- 
ing trammayt,  it  w  not  entitled  to  run  a  lervice  of 
omnibutei  in  connection  therewith. 

The   powert    and    dvtiet    of    tht    AUomey-Omeral 
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tramways  authorized  by  the  local  Acts  mentioned  in 
the  Bohednle  to  this  Act  which  hftve  been  or  shall  be 
pnrohaied  or  acquired  by  them  under  their  statutory 
powers  the  same  powers  of  working  such  tramways 
respectively  as  were  possessed  by  the  company  or 
companies  respectiyely  owaing  such  tramways,  and 
the  council  may  provide,  place,  and  run  carriages 
thereon  and  provide  such  horses,  cftrs,  fixed  and  mo7- 
able  plant,  harness,  and  apparatus  as  may  be  requisite 
or  convenient  for  enabling  the  council  to  exercise  such 
powers,  and  they  may  employ  such  persons  as  may  be 
requisite  or  convenient  for  working  the  tramways  for 
the  time  being  worked  by  them;  and  the  several 
provisioos  relating  to  the  working  of  the  tramways 
and  ihe  taking  of  tolls,  rates  and  charges  therefor 
contained  in  any  Act  relating  to  any  sudi  tramway 
shall  extend  and  apply  mutaiis  mutandis  to  and  in 
relation  to  such  tramway  for  the  time  being  worked 
by  the  council  and  to  the  council  instead  of  to  the 
company." 

The  Oourfc  of  Appeal  held  that  the  oounoil*s  powers 
were  limited  to  the  terms  of  the  statute. 

Haldane,  K.C.,  and  Vernon  Smith,  K,C.  (T.  T. 
Methold  with  them),  for  the  appellants. 

ABquith,  K.G.,  MacncLghien,  K.C.,  and  Blaikhck,  for 
the  respondents,  were  not  heard. 

Earl  of  Halsbttby,  L.O. — It  appears  to  me  that, 
as  far  as  any  question  of  g^eral  law  is  involved  in 
this  case,  the  whole  ambit  of  the  considerations  that 
arise  has  been  completely  traversed  by  the  two  cases  of 
Ashhwry  Railway  Carriage  and  Iron  Co,  v.  Riche,  24 
W.  B.  794,  L.  B.  7  H.  L.  653,  and  Attorney -General  v. 
Qreat  Eastern  Railway,  27  W.  B.  759,  11  Oh.  D.  449, 
at  p.  483,  and  I  do  not  think  that  much  would  be 
gained  by  going  through  each  individual  topic  of  it, 
because  I  think  it  cannot  now  be  doubted  that  those 
two  cases,  if  we  look  at  them«  do  constitute  the  law 
upon  this  subjeot.  It  is  impossible  to  go  behind 
those  two  cases ;  they  are  now  part  of  the  law  of  this 
country,  and  we  must  acquiesce  in  them,  whetiier 
we  like  it  or  not. 

So  far  as  the  particnlar  questions  before  us  here  are 
concerned,  depending  as  they  do  upon  the  statute 
itself,  with  the  utmost  respect  for  the  learned  counsel 
I  think  the  contentions  hardly  admit  of  plaunble 
statement.  The  power  which  is  expressly  given  to 
the  London  County  Council  excludes  from  them,  and 
to  my  mind  is  intended  to  exclude  from  them,  that 
which  did  exist  as  a  separate  business  under  the  earlier 
statute,  and  which  was  not  intended,  obviously,  to 
be  conferred  upon  the  London  County  Council.  It 
appears  to  me  to  be,  as  I  say,  hardly  susceptible  of 
piauifiible  statement  to  suggest  that  those  words  can 
possibly  include  this  separate  business.  The  only 
argument  which,  as  it  appears  to  me,  is  capable  of 

Slausible  statement  in  the  matter  is  the  argument 
erived  from  the  somewhat  clumsy  phrase  used  in  the 
statute  with  reference  to  their  being  in  the  same 
position  as  the  coimcil  of  a  borough  divided  into 
wards.  At  first  si^ht  that  looks  as  if  they  were 
intended  to  be  identified  in  all  particulars ;  but  when 
one  looks  at  the  context  of  that  section  and  sees  what 
it  refers  to,  I  think  it  is  manifest,  to  use  Vaughan 
Williams,  L.J's,  expression,  that  it  is  a  section  for 
the  machinery  governing  and  arranging  the  powers 
and  the  order  of  their  exercise  inside  the  corporation, 
when  you  have  got  the  corporation,  but  not  in  the 
smallest  degree  intended  to  enlarge  the  original 
objects  of  it,  or  to  g^ve  them  any  power  other  than 
those  previously  conferred  upon  them  by  statute. 
That  seems  to  me  to  dispose  of  that  point,  which  was, 
to  my  mind,  the  only  thing  that  caused  me  to  con- 
sider whether  this  question  was  capable  of  plausible 
argument  or  not. 


One  question  has  been  raised,  though  I  think  not 
raised  here— it  appears  to  have  emerged  in  the  court 
bdow — which  I  confess  I  do  not  understand.    I  mean 
the  suggestion  that  the  courts  have  any  power  over 
the  jurisdiction  of  the  Attomey-Gtoierai  when  he  ii 
suing  on  behalf  of  a  relator  in  a  matter  in  which  he 
is  the  only  person  who  has  to  decide  those  questions. 
It  may  well  be   that  it  is  true  that  the  Attomev- 
Gheneral  ought  not  to  put  into  operation  the  whole 
machinery  of  the  first  law  officer  of  the  Crown  in 
order  to  bring  ioto  court  some  trifiing  matter.    But 
if  he  did,  it  wonld  not  go  to  his  jurisdiction ;  it  wonld 
go,  I  think,  to  the  conduot  of  his  office^  and  it  might 
be  made,   perhaps   in   Parliament,    the    subjeot  of 
adverse  comment ;  but  what  right  has  a  court  of  law 
to  intervene  P    If  there  is  excess  of  power  claimed  by 
a  particular  public  body,  and  it  is  a  matter  that  con- 
cerns tiie  public,  it  seems  to  me  that  it  is  for  the 
Attorney-General,  and  not  for  the  oourto,  to  determine 
whether  he  oiight  to  initiate  litigation  in  that  respect 
or  not.    Considering  the  profound  respect  with  lAch 
I  reg^ud  all  the  observations  made  by  the  late  James, 
L.J.,  I  cannot  help  thinking  that  he  did  not  himself 
suppose  that  he  was  laying  down  any  absolute  role 
of  law  in  Attorney 'General  v.  Grea^  Eastern  Railway* 
1    think    he     was     only   giving,    in   response^  to 
the  Attorney- General  himself,  some  sort  of  pbni 
opinion  as  to  the  mode  in  which  the  discretion  ox  the 
Attorney-General,  and  the  Attorney-General  alone, 
should  be  exercised  in  a  case  in  which  he  thought  it 
his  duty  to  intervene.    In  a  case  where  as  a  part  of 
his  pubuc  duty  he  has  aright  to  intorvene,  that  which 
the  courts  can  decide  is  whether  there  is  tiie  excess  of 
power  whidihe,  the  Attorney- General,  allfQ;es.  Thoie 
are  the  functions  of  the  oomrt;  but  the  initiation  of 
the  litigation,  and  the  determination  of  the  question 
whether  it  is  a  proper  case  for  the  Attomey-C^eral 
to  proceed  in,  is  a  matter  entirely  beyond  the  jons- 
dicuon  of  this  or  anv  other  court.    It  is  a  question 
which  the  law  of  this  country  has  made  to  reside 
exdusively  in  the  Attomev-General.    I  make  thii 
observation  upon  it,  though  the  thing  has  not  been 
ur^ed  here  at  all,  because  it  seems  to  me  to  be  very 
undesirable  to  throw  any  doubt  upon  the  juriidiction, 
or  the  independent  exerdse  of  it,  by  the  first  law 
officer  of  the  Crown. 

I  do  not  think  it  necessary  to  go  through  this  case, 
because  the  very  eUborate  and  careful  judgments 
delivered  both  by  Coz ens-Hardy,  J.,  and  the  three 
learned  Lord  Justices  in  the  Court  of  Appeal  appesr 
to  me  to  exhaust  the  whole  question ;  and,  as  i  have 
said  b*tfore,  I  think  in  a  great  measure  the  whole 
question  has  been  already  determined  by  the  two 
cases  which  have  been  referred  to.  Under  those 
circumstances  I  think  that  this  appeal  should  be 
dismissed  with  costs. 

Lord  Macnaohten.— I  am  entirely  of  the  same 
opinion.  I  must  say  it  seems  to  me  to  be  a  very  deir 
case.  The  London  County  Coundl  are  carrying  on 
two  businesses— the  business  of  a  tramway  company 
and  the  business  of  omnibus  proprietors.  For  the  one 
they  have  the  express  authority  of  Parliament;  for 
the  other,  so  far  as  I  can  see,  they  have  no  authority 
at  all.  It  is  quite  true  that  the  two  businesses  can 
be  worked  conveniently  together ;  they  may  be  worked 
into  each  other,  and,  no  doubt,  that  is  an  advan- 
tager)us  mode  of  working  them ;  but  the  one  is  not 
inoidental  to  the  other.  The  business  of  an  omnihos 
proprietor  is  no  more  incidental  to  the  businen  of  a 
tramway  company  than  the  business  of  a  line  of 
steamers  in  connection  with  it  is  incidental  to  Uie 
undertaking  of  a  railway  company  which  has  its 
business  at  a  seaport 

I  think  it  is  a  perfectly  dear  case.    The  only  thing 
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further  I  should  like  to  My  is  that  I  regret  moat 
nnoerely  that  the  rates  and  the  money  of  the  publio 
shotdd  have  been  spent  in  defending  up  to  the  latt 
tribunal  a  case  as  plain  as  this. 

As  regards  the  argument  that  the  oounty  council 
have  all  the  powers  of  a  common  law  oorjporation,  I 
think  that  is  disposed  of  at  once  if  you  look  to  the 
Act  of  Parliament,  because  the  sentence  on  which  the 
learned  counsel  for  the  appellant  reUes  is  contained  in 
the  first  chapter  as  to  the  constitution  of  the  council, 
and  there  is  a  separate  chapter  which  deals  entirely 
with  the  powers  of  the  county  council,  and  in  that 
chapter  I  can  find  nothing  to  warrant  the  contention 
of  the  appellants. 

With  regard  to  the  position  and  duties  of  the 
Attorney-General,  I  onlv  want  to  say  that  I  entirely 
concur  with  what  has  fallen  from  the  Lord  Chancellor. 
I  am  of  opinion  that  the  appeal  should  be  dismissed 
with  costs. 

Lord  Shaitd. — I  am  of  the  same  opinion. 

Lord  Bbampton. — After  hearing  the  judgments  of 
Gozens-Hardy,  J.,  and  of  the  Lords  Justices  in  the 
Court  of  Appeal,  I  can  entertain  no  doubt  at  all 
that  this  appeal  cannot  be  maintained.  I  therefore 
concur  in  the  motion  that  the  appeal  be  dismissed. 

Lord  BosEBTSOK  and  Lord  Linbley  ooncorred. 

Appeal  di8mi$$ed. 

Solicitor  for  the  appellants,  W,  A.  Blaxland, 

Solicitors  for  the  reipondents,  HtckSf  Davi$f  & 
ffunU 


Qtouxt  of  sappeal 


From  P.  D.  &  A.  Div. 

(Collins,  M.B.,  and  Stirling  and 

Cozens-Hardy,  L.JJ.) 

Kate  v.  E^ayb. 


I 


May  6. 


(«•) 


Divorce — Wi/e^s  petition — Variation  of  settlement  — 
Settled  property  wholly  brought  in  by  huehand — 
Extinction  of  htuhand*8  life  interest — Matrimonial 
Causee  Act^  1859,  e,  5. 

After  a  divorce  on  the  \oifie  petition  the  court  extin^ 
guished  the  hiuhand*9  life  interest  in  t?ie  property  included 
in  the  marriage  settlement,  the  income  of  wnich  amounted 
to  £45  a  year,  and  the  whole  of  which  had  "been  brought 
into  stttlement  by  him*  There  loas  one  child  of  the 
marriage,  who  had  not  cUtained  a  vested  interest, 

Hdd,  that  this  was  a  proper  exercise  of  the  discretion 
of  the  court  in  the  interests  of  the  wife  and  child. 

This  WAS  an  appeal  from  ftn  order  of  Bsmes,  J., 
ordering  a  variation  of  the  settlement  made  on  the 
marriage  of  Captain  and  Mrs.  Kaye  in  1887. 

The  whole  of  the  settled  property  (the  income  of 
which  amounted  to  £45  per  annuoo)  was  brought  into 
settlement  by  the  husband. 

Under  the  provisions  of  the  settlement  the  first  life 
interest  in  the  whole  fund  was  given  to  the  husband, 
who  was  an  officer  in  the  Indian  Army. 

The  wife  was  given  a  life  interest  on  his  death,  and 
on  Ihe  death  of  the  survivor  the  fund  was  settled  on 
the  children  or  remoter  issue  of  the  marriage,  as  the 
husband  and  wife  or  tiie  survivor  should  appoint. 

In  default  of  appointment  the  fund  was  settled  on 
the  children  at  twenty-one  or  marriage. 

In  default  of  any  issue  of  the  marriage  attaining  a 

(a.)  Reported  by  H.  W.  Law,  Eiq.,  Barrister-at- 

Law. 


vested  interest  there  was  an  ultimate  truit  in  favour 
of  the  husband. 

There  was  one  child  of  the  marriage,  a  girl,  bom  in 
August,  1891. 

Esrly  in  1900  the  wife  petitioned  for  diBSolntion  of 
the  marriage  on  the  ground  of  the  husband's  cmelty 
and  adultery,  and  a  decree  nisi  was  granted  by  the 
President  on  the  24th  of  April,  1900,  the  decree 
absolute  being  pronounced  on  the  5th  of  November, 
1900. 

On  the  26th  of  November,  1900,  the  wife  filed  her 
petition  for  maintenance,  and  on  the  17th  of  December 
she  filed  her  petition  for  variation  of  the  marriage 
settlement  by  the  extinction  of  all  the  powers  and 
interest  of  the  husband  in  the  trust  fund  as  if  he  were 
already  dead,  save  and  except  the  ultimate  trust  for 
him. 

The  husband,  being  in  India,  was  allowed  by  the 
registrar  four  months  in  which  to  put  in  his  answer 
to  the  petitions,  and  from  this  order  the  wife  appealed 
to  the  President  in  chambers,  who  gave  her  leave  to 
accept  unsworn  answers  or  in  the  alternative  confirmed 
the  allowance  of  four  months.  The  wife  elected  to 
accept  unsworn  answers,  wbioh  were  accordingly 
filed,  and  after  hearing  the  petitions  the  registnur 
reported  that  the  wife  ought  to  receive  £100  per 
annum  for  tiie  maintenance  of  herself  and  the  child 
of  the  marriage,  made  up  as  to  £45  by  the  income  of 
the  settled  fund,  the  remaining  £55  to  be  paid  by  the 
husband. 

On  the  8th  of  August,  1901,  Barnes,  J.,  confirmed 
the  registrar's  report  and  ordered  the  life  interest  of 
the  husbttid  in  tlie  settled  fund  to  be  extinguished. 

The  husband  aj^pealed. 

It  appeared  that  he  owed  debts  and  was  in  arrears 
with  his  contributions  to  the  Indian  Armv  Pension 
Fund,  which  he  had  been  allowed  to  make  up  by 
monthly  payments. 

Mieklem,  K,C  and  Gordon  DiU,  for  the  appellant. 
•^No  oUier  case  can  be  foimd  in  which  a  husband's 
interest  in  a  fund  wholly  contributed  by  himself  has 
been  extinguished.  No  doubt  the  court  has  jurisdic- 
tion to  do  this ;  but  in  every  other  case  where  his 
interest  has  been  extinguished  it  has  been  in  the 
wife's  fund.  Justice  would  be  done  by  giving  the 
husband  a  life  intereit  on  the  death  of  the  wife, 
which  would  effect  all  that  is  necessarjr  in  her  interest. 
As  to  the  child,  she  will  have  a  right  to  demand 
maintenance  from  her  father  if  she  is  imder  age  on  the 
wife's  death.  As  the  order  stands,  when  she  attains 
twenty-one  she  and  her  mother  can  dispose  of  the 
fund  though  it  was  entirely  the  husband's.  This 
cannot  be  right 

They  referred  to  March  v.  March,  15  W.  B.  799, 
L.  B.  1  P.  ft  D.  440,  and  Wigney  v.  Wigney,  30  W.  B. 
722,  7  P.  D.  177. 

Bargrave  Deane,  K.O.,  and  Barnard,  for  the  wife. 
— In  view  of  the  husband's  oircumstances,  the  child, 
if  her  mother  dies  while  she  is  under  age,  may  have 
to  compete  for  her  maintenance  with  creditors. 
Barnes,  J.,  has  exercised  his  discretion  for  the  benefit 
of  both  wife  and  child  in  the  only  way  possible  in  the 
circumstances  of  the  caie.  The  reason  why  no 
similar  reported  case  can  be  foimd  is  that  in  most 
ca^es  property  is  brought  into  settlement  on  both 
sides.  In  any  case  an  order  for  maintenance  would 
end  when  the  child  attained  twenty-one. 

They  referred  to  Thomas  v.  Thomas,  8  W.  B.  504,  2 
Sw.  &  Tr.  89. 

Mieklem,  in  reply. 

Collins,  M.B. — I  think  this  order  was  not  only 
le^timate,  but  the  best  one  possible  for  thei4ll.i>ia 
child.    The  husband  was  the  guilty  partji 
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court  had  to  oonader  the  ohild  as  well  m  the  wife. 
The  jurisdiction  of  the  oourt  is  not  disputed,  and  as 
to  the  auffgestion  that  the  husband  should  have  be^i 
given  a  fife  interest  before  the  ohild's  interest  took 
e£Eect,  I  think  this  was  a  result  which  the  oourt  was 
bound  to  guard  against.  The  child  would  have  had 
to  seek  her  maintenanoe  from  the  Chancery  Division, 
in  competition  possibly  with  creditors,  while  this 
order  gives  it  to  ner  direct.  The  appeal  must  be  dis- 
missed with  costs. 

STiRLiNa  and  Cozens-Habdy,  L.JJ.,  concurred. 

Appeal  dismissed. 

Solicitors  for  appellant,  Thomeycro/t  db  Willis,  for 
A.  Fossick,  Maidoihead. 

Solicitor  for  respondent,  TT.  H.  Bldber, 


From  Chan.  Div.  "j    a^.i  */.    17. 

(Collins.  M.R.,  and  Stirling  and  }  ^^^/A    '* 
Cozens-Hardy,  L.JJ.)  J        ^^^  ^• 

In  re  Aldam*s  Settled  Estates,  (a.} 

Settled  land — Mining  lease — Varying  minimitm  rent — 
Way-leave— Settled  Land  Act,  1882  (45  &  46  Vict.  c. 
38),  ss,  6,  7,  9,  53. 

The  object  of  the  Settled  Land  Acts  is  to  remove 
restrictions  in  dealing  with  settled  land,  and  though  the 
interests  of  the  remaindermen  are  to  he  considered,  a 
possible  disadvantage  to  the  remaindermen  ought  not  to  be 
allowed  to  put  a  stop  to  the  development  of  the  estate. 
There  is  nothing  in  the  Settled  Land  Acts  which  makes  it 
necessary  that  the  minimum  rent  reserved  in  a  mining 
lease  should  be  uniform  or  that  it  should  be  reserved  from 
the  commencement  of  the  term,  consequently  a  mining 
lease  may  be  granted  reserving  a  minimum  rent  which 
does  not  commence  in  the  first  yia/r  of  the  term,  and  which 
gradually  increases  year  by  year. 

A  mining  lease  may  also  contain  a  grant  of  a  way- 
leave,  for  which  no  separate  rent  is  reserved,  and  which 
is  to  continue  after  the  rent  has  ceased  on  the  working  out 
of  the  coal. 

Decision  of  Byrne,  J.  {reported  ante,  p.  199),  reversed. 

This  was  an  appeal  from  a  decision  of  Byrne,  J. 
(reported  ante,  p.  199). 

The  facts  were  as  loUows :  WilUun  Aldam,  by  his 
will,  dated  the  18th  of  December,  1884,  devised  his  real 
estate  to  the  use  of  his  son,  WiUiam  Wright  Warde 
Aldam,  for  life,  with  remainder  to  the  use  of  sudh  one 
or  more  of  the  sons  or  daughters  of  William  W.  W. 
Aldam,  for  such  estates  in  tail  or  any  lesser  estates  as 
William  W.  W.  Aldam  should  by  will  appoint,  and  in 
default  of  such  appointment  to  the  use  of  the  testator's 
grandson,  William  St.  Auden  Warde  Aldam,  the  son  of 
William  W.  W.  Aldam,  for  life,  with  remainders  over. 
And  the  testator  declared  that  every  estate  for  life  under 
the  limitations  aforesaid  should  be  without  impeachment 
of  waste,  and  also  that  under  a  mining  lease,  whether 
the  mines  or  minerals  leased  were  already  opened  or 
in  work  or  not,  there  should  be  from  time  to  time  set 
aside  as  capital  money  arising  under  the  Settled 
Land  Act,  1882,  two  third  pa^s  of  the  rent,  and 
the  residue  of  the  rent  should  go  as  rents  and  profit. 

The  testator  died  on  the  27th  of  July,  1890. 

William  W.  W.  Aldam  is  Uie  present  tenant  for  life 
in  possession  under  the  testator's  wUl.  His  son,  the 
tenant  for  life  in  remainder,  is  an  infant.  William  W. 
Warde  Aldam  entered  into  an  agreement  dated  the 
13fch  of  February,  1900,  with  the  Dalton  Main  Ool- 

(a.)  Beported  by  J.  I.  STrauNQ,  Esq.,  Barrister- 

at-Law. 


lieries  (Limited),  whereby  he  agreed,  as  the  tenant 
for  life  under  the  settlement  created  by  his  father's 
will,  to  leaie  the  Bamsley  thick  seam  of  coal  under 
the  settled  estate  for  a  term  of  sixty  years  from  the  1st 
of  January,  1898. 

The  material  dausei  of  the  agreem^t  weze  as 
follows : 

«  (3)  The  royaltv  or  acreage  rent  shall  be  at  the 
rate  of  thirty  pounds  per  foot  per  acre,  but  due  allow- 
anoes  shall  be  made  for  bad,  faulty,  or  unworkable 
coal  or  coal  so  thin  or  so  out  off  by  faults  of  such 
magnitude  that  it  cannot  be  worked  without  loss. 
The  lessees  shall  also  pay  a  simUar  royalty  rent  for 
all  coal  and  slack  other  than  the  Barnsley  thick  seam 
got  in  the  drifting  and  sold  off.  (4)  The  miuinnim 
or  certain  rent  is  to  be  for  the  first  year  nil ;  for  the 
second  year  2s.  6d.  per  acre ;  for  the  third  year  ds. 
per  acre ;  for  the  fourth  year  10s.  per  acre ;  and  for 
the  fifth  and  each  succeeding  year  £1  per  acre.  The 
minimum  rent  shall  begin  to  be  paid  as  from  the  Ut 
of  January,  1899.  (6)  IJndergettings  may  be  made  np 
at  at  any  time  during  the  term.  (7)  When  all  sale- 
able coal  except  such  parts  (if  any)  as  are  not  to  be 
worked  or  paia  for  shall  have  been  worked  or  paid 
for,  a  nominal  rent  of  10s.  shall  be  paid  for  the 
remainder  of  tJie  term  in  substitution  for  the  royalty 
and  minimum  rents  (9)  No  way-leave  rent  is  to  be 
paid  for  any  other  part  of  the  Bamsley  thick  seam 
of  coal  under  any  other  land  in  the  parish  of 
Widkersley.  (13)  The  lessees  are  to  commence  work- 
ing the  coal  with  all  reasonable  speed  and  to  work  the 
seam  during  the  lease  with  all  reaionable  diligence 
and  bring  to  the  surface  as  much  coal  as  oan  reason- 
ably be  got  with  proper  diligenoe." 

The  property  the  subject  of  the  agreement  consisted 
of  a  litfge  number  of  detached  pieces  of  ]and  inter- 
mixed witii  the  lands  of  other  owners,  and  could  only 
be  profitably  worked  from  a  pit  situated  like  that  of 
the  lessees  on  property  not  forming  part  of  the 
settled  estate. 

In  consequence  of  doubt  raised  by  the  trustees  of 
the  wiU  for  the  purposes  of  the  Settled  Land  Act,  a 
sunmions  was  taken  out  by  W.  W.  Warde  Aldam  for 
the  determination  of  the  following  questions:  (1) 
Whether  a  yearly  minimum  rent  not  commencing 
until  the  second  year  of  the  said  term  and  increasing 
vear  by  year  until  the  fifth  year  of  the  said  term  oonld 
be  legaUy  reserved;  (2)  whether  a  lease  could  be 
granted  containing  a  proviso  for  the  cesser  of  the 
said  minimum  rent  after  all  the  demised  minerals  had 
been  worked  and  paid  for ;  (3)  whether  a  way-leave 
for  foreign  coal  coold  be  reserved  free  of  rent* 

On  this  summons  Byrne,  J.,  made  an  order  de- 
claring: 

(1)  That  the  applicant  as  such  tenant  for  life  as 
aforesaid  has  no  power  to  grant  a  lease  as  aforesaid 
reserving  a  minimum  >yearly  rent  not  commenoing 
imtil  the  second  year  of  the  said  term,  and  increasing 
year  by  year  until  the  fifth  year  of  the  said  term  as 
proposed. 

(2)  Assuming  there  is  no  other  objection  to  the 
proposed  lease,  the  applicant  has  power  to  insert  in 
such  lease  a  proviso  for  the  cesser  of  the  minimnm 
rent  when  all  the  coal  demised  by  the  lease,  except 
such  parts  thereof,  if  any,  as  in  aooordance  with  the 
provisi  ms  of  lease  are  not  to  be  worked  or  paid  for, 
shall  have  been  worked  or  paid  for  imder  the  terms  of 
the  lease,  and  a  proviso  permitting  undergettings  to 
be  made  up  notwithstandmg  the  determination  of  the 
term,  but  so  that  tiie  term  shall  determine  at  the 
period  of  the  cesser  of  the  minimum  rent. 

(3)  That  if  the  way-leave  for  foreign  coal  continnes 
after  the  cesser  of  the  minimum  rent  a  substantial  and 
proper  rent  must  be  pud  for  such  way-leave  after 
sucn  cesser. 
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From  this  order  the  Applioant,  W.  W.  Warde  Aldam, 
amealed. 

By  section  2,  sub-seotion  10  (11),  of  the  Settled 
Land  Act,  1882,  ''  Bent  includes  yearly  or  other  rent, 
a  toll,  duty,  royalty,  or  other  reservation  by  the  acre, 
or  the  ton,  or  otherwise.'* 

By  section  6  «a  tenant  for  life  may  lease  the 
settled  land,  or  any  part  tiiereof,  or  any  easement, 
right,  or  privilege  of  any  kind,  over  or  in  relation  to 
the  same,  for  any  purpose  whatever,  whether 
involving  waste  or  not,  for  any  term  not  exceeding 
•  »  •  in  case  of  a  mining  lease,  60  years*';  by 
section  7,  sub-section  2 :  **  Every  lease  shall  reserve 
the  best  rent  that  can  reasonably  be  obtamed,  regard 
being  had  to  anjr  |lne  taken,  and  to  any  money  laid 
out  or  to  be  laid  out  for  the  benefit  of  the  settled 
land,  and  generally  to  the  drcumstanoes  of  the 
case." 

By  section  8  (2)  in  the  case  of  building  leases  :  **  A 
peppercorn  or  a  nominal  or  other  rent  less  than  the 
rent  ultimately  payable  may  be  made  payable  for 
the  first  five  years  or  any  less  part  of  the  term." 

By  section  9,  in  a  mining  lease  (1)  **  the  rent  may 
be  made  to  be  ascertainable  {inter  alia)  by  or  to  vary 
accordiDg  to  the  acreage  worked " ;  (2) ''  a  fixed  or 
minimum  rent  may  be  made  payable." 

Bf  section  17  (1) :  ''A  sale,  exchange,  partition,  or 
mimng  lease  may  be  made  either  of  luid,  with  or 
without  an  exception  or  reservation  of  all  or  any  of 
the  mines  or  mmerals  therein,  or  of  any  mines  or 
minerals,  and  in  any  such  case  with  or  without  a 
grant  or  reservation  of  powers  of  working,  way- 
leaves  or  rights  of  way,  rights  of  water  and  drainage, 
and  other  ^wers,  easements,  rights,  and  privileges 
fur  and  incident  to  or  connected  with  mining  pur- 
poses in  relation  to  the  settled  land,  or  any  part 
thereof,  or  any  other  land." 

^  By  section  53 :  <*  A  tenant  for  life  shall,  in  exer- 
cising any  power  under  this  Act,  have  regwd  to  the 
interests  of  all  parties  entitied  under  the  settlement, 
and  shall,  in  relation  to  the  exercise  thereof  by  him, 
be  deemed  to  be  in  the  position  and  to  have  the  duties 
and  liabilities  of  a  trustee  for  those  parties." 

Neville,  KM.,  and  Dixon,  for  the  appellant. — The 
learned  ludge  was  infiuenced  by  the  fact  that  under 
the  Settled  Estates  Act,  1877,  there  is  a  provision 
for  the  reservation  of  the  best  rent  that  can  be 
reasonably  obtained,  to  be  made  payable  hsif  yearly 
or  oftener  without  stating  any  fine  or  other  benefit 
in  the  nature  of  a  fine,  "  provided  always  that "  in  the 
case  of  (amongst  others)  a  miniog  lease ''  a  peppercorn 
rent  or  any  smaller  rent  than  the  rent  to  be  ultimately 
payable  may,  if  the  court  shall  think  fit  so  to  direct,  be 
made  payable  during  all  or  any  part  of  the  term  of 
the  lease,"  while  the  Settled  liand  Acts  contain  no 
such  provision  as  to  mining  leases.  But  in  the 
Settiea  Estates  Act  building  and  miniog  leases  are 
dealt  with  together,  and  it  is  with  reference  to  build- 
ing leases  that  the  power  to  reserve  a  peppercorn  rent 
is  peculiarly  appropriate.  In  any  case  the  Settled 
Estates  Act  is  not  a  guide  to  the  interpretation  of  the 
Settled  Land  Acts.  The  latter  Acts  were  framed  for 
different  objects  and  were  intended  to  enable  the 
setUed  land  to  be  dealt  with  more  freely.  To  restrict 
them  by  a  comparison  with  the  Settied  Estates  Act 
would  be  oontn^  to  the  intentions  of  the  Legisla- 
ture. Best  rent  in  section  7  (2)  of  the  Settied  Land 
Act,  1882,  does  not  mean  "btst  rent"  as  between 
tenant  for  life  and  remainderman,  but  the  best  rent 
that  can  actually  be  obtained.  As  to  the  way-leave 
there  is  nothiog  in  section  17  which  makes  it 
necessary  to  reserve  a  separate  rent  for  the  way- 
leave.  The  effect  of  sections  9  and  17  taken  together 
is  that  a  tenant  for  life  may  grant  a  mining  lease 


coupled  with  a  way-leave  at  a  rent  ascertainable  by 
acreage  of  coal  worked. 

Briatmve,  contra. — A  tenant  for  life  in  granting  a 
lease  which  may  take  effect  out  of  the  property  of 
the  remainderman  can  only  do  so  on  terms  which 
are  fair  as  between  himself  and  the  remainderman. 
There  is  nothing  in  the  Settied  Land  Acts  which 
justifies  the  reservation  of  a  minimum  varying  rent. 
It  must  therefore  be  uniform  as  in  the  case  of  surface 
Jeases :  Doe  dem.  Sutton  v.  Harvey,  1  B.  &  C.  426.  As 
to  the  way-leave  the  effect  of  only  reserving  a  nominal 
rent  after  the  coal  is  worked  out  is  that  the  tenant 
for  life  will  probably  get  the  benefit  of  the  rent  while 
the  borden  will  fall  on  the  reversioner  without  any 
compensation. 

Neville,  K.C,  replied. 

The  following  cases  were  also  referred  to :  In  re 
Lowther,  see  MacSwinney  on  Mines  (2ad  ed.),  p.  178 ; 
Mountjoy*s  oa«e,  Moore  174;  Hallett  to  Martin,  32 
W.  B.  112,  24  Ch.  D.  624;  and  Montgomery  v. 
Chatteris,  5  Dow,  293. 

Cur.  adv.  vult. 

May  5. — Collins,  M.B. — ^Tiiis  is  an  appeal  from  the 
decision  of  Byrne,  J.,  upon  certain  questions  as  to 
the  validity  under  tiie  Settied  Land  Acts  of  cer- 
tain provisions  in  an  agreement  for  a  mining 
lease  entered  into  by  the  tenant  for  life  under  a 
settiement  made  by  the  will  of  William  Aldam, 
deceased.  The  first  question  is  whether  the  tenant 
for  life  has  power  under  the  Act  to  grant  a  mining 
lease  for  sixty  years,  reserving  a  minimum  yearly 
rent  not  commencing  until  the  second  year  of  the 
term^  and  increasing  yesr  by  year  until  the  fifth  year 
of  the  term.  This  question  the  learned  judge  has 
answered  in  the  negative.  [His  lordship  then 
referred  to  the  Act,  and  continued :]  The  affidavits 
filed  in  support  of  the  summons,  which  are  uncon- 
tradicted, ^ow  that  it  is  usual  in  the  district  to 
charge  no  im'nimnm  rent  in  the  first  year,  and  als^ 
to  charge  a  gradually  increasing  rent  in  the  first  few 
succeeding  years,  till  a  certain  Emit  is  reached,  which 
is  always  below  the  value  of  the  probable  annual  get 
of  coal,  and  that  this  is  reasonable,  having  regard  to 
the  great  initial  outiay  and  time  required  for  the 
opemng  out  and  development  of  a  new  mine* 
They  also  assert  that  the  rent  reserved  under 
this  agreement  is  the  best  that  could  be  got, 
and  beneficial  to  all  persons  entitied.  Byrne, 
J.,  was  of  opinion  tiiat  tiie  fact  that  no  minimum 
rent  was  reserved  in  the  first  year  was  fatal,  though 
he  would  have  been  satisfied  had  it  been  fixed 
at  a  nominal  amount  only,  and  saw  no  objection  to 
the  graduated  scale,  provided  the  maximum  rent  was 
made  to  begin  in  the  fifth  year,  or  on  the  death  of 
the  tenant  for  life  if  he  died  before  that  date.  He 
based  his  view  on  this  latter  point  on  the  ground  that 
by  the  will  a  second  tenant  for  life  might  possibly 
succeed  before  the  remainderman.  I  cannot  agree 
with  the  learned  jud^e  in  his  answer  to  the  first 
question.  The  Settied  Land  Acts,  as  the  learned 
judge  admits,  contain  no  provision  making  a  minimum 
rent  obligatory  in  the  fint  year.  There  need  not  be 
any  minimum  rent  at  all,  though  there  is  power  to 
reserve  one.  And,  while  there  need  be  no  minimum 
rent,  there  may  be  an  acreage  rent  according  to  the 
quantities  gotten,  which  might,  and  probably  would, 
be  nothing  in  tiie  first  year.  Whence  then  comes  the 
obligation  to  reserve  a  TwinitnnTn  rent  in  the  first  year 
if  one  is  reserved  at  all?  The  epithet  ''fixed"  does 
not  create  it.  It  Is,  I  think,  used  only  in  contra- 
distinction to  an  acreage  rent  fiuctuating  according 
to  the  amount  gotten,  and  a  rent  would  be  "  fixed  " 
Vfor  any  year  in  which  a  sum  defined  beforehand 
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was  reserved  as  rent.  The  learned  judge  founded 
his  view  upon  the  faot  thftt  seotion  4  of  the 
Settled  Estates  Act,  1877,  permitted  a  peppercorn,  or 
any  rent  smaller  than  that  ultimately  made  payable,  to 
be  reserved  during  the  first  five  years  of  mining  and 
building  leases,  whereas  in  titie  Bettled  Land  Act,  1882, 
though  there  is  such  a  provision  as  to  building  leases 
(section  8),.  it  is  not  extended  to  mining  leases  in 
section  9.  But  in  the  earlier  legislation  building  and 
mining  leases  were  dealt  with  together  in  one  section ; 
in  the  present  Act  they  are  dealt-  with  separately ; 
and,  as  Mr.  Neville  pointed  out,  a  peppercorn  may 
well  have  been  treated  as  strictly  applicable  to  a 
building  lease  creating  the  true  relation  of  landlord 
and  tenant,  but  inapt  in  the  case  of  a  miniog  lease, 
which  is  really  in  its  essence  rather  a  sale  at  a  price 
payable  by  instalments  than  a  demise  properly  so- 
called.  But,  however  this  may  be,  I  thmk  the  pro- 
visions of  the  Bettled  Estates  Act  have  very  httle 
bearing  on  the  construction  of  the  Settled  Land  Act, 
which,  as  was  explained  in  Bruce  v.  Marquis  of  Ailes- 
hury  41  W.  B,  318,  [1892]  A.  G.  366,  rests  on  a  very 
different  principle.  In  that  case  Lord  Macnaghten, 
speaking  of  the  Settled  Land  Act,  said:  '*  The 
problem  was  how  to  reUeve  settled  land  from  the 
mischief  which  strict  settlements  undoubtedly  did  in 
some  cases  produce  without  doing  away  altogether 
with  the  power  of  bringing  laud  into  settlement. 
That  was  somethmg  very  difEerent  from  the  t^sk  to 
which  Parliament  addressed  itself  in  framing  the 
Settled  Estates  Acts.  In  those  Acts  tbe  Legislature 
did  not  look  beyond  the  interests  of  the  persons 
entitled  under  the  settlement.  In  tbe  Settled  Luid 
Act  the  paramount  object  of  the  Legislature  was  the 
well-being  of  settled  land.  The  interests  of  the  persons 
entitled  under  the  settlement  are  protected  by  the  Act, 
as  far  as  it  was  possible  to  protect  them.  They  must  be 
duly  oonsideredbv  the  tmstees  orb}  the  court  whenever 
the  tmstees  or  tne  court  may  be  called  upon  to  act. 
But  it  is  evident,  I  think,  that  the  Legislature  did 
not  intend  that  the  main  purpose  of  the  Act  should 
be  frustrated  by  too  nice  a  regard  for  those  interests." 
A  similar  observation  was  made  by  Lord  Lindley  in 
In  re  Gladstone,  48  W.  B.  531,  [1900]  2  Oh.  101,  at 
p.  105,  where  he  said:  "The  Settled  Land  Act  was 
intended  to  get  rid  of  a  number  of  old  authorities, 
and  to  enable  a  tenant  for  life  to  do  that  which  he 
could  not  have  done  before  the  Act,  I  do  not  think 
that  any  case  decided  before  the  Act  can  have  any 
application  to  the  jpresent  case."  Here,  on  the 
evidence,  the  stipulation  in  question  is,  from  a  busi- 
ness standpoint,  reasonable  and  proper,  if  the  best 
price^  for  the  ooal  is  to  be  realized,  and  can  clearly  be 
no  disadvantage  to  the  remainderman,  even  if  that 
were  the  paramount  consideratioui  which  it  is  not. 
It   is,  I    think,  dear   on   the  evidence   that   this 

T dement  was  made  honestly  in  the  interest  of 
parties,  and  the  possible  difference  to  a  tenant 
for  life  succeeding  before  the  fifth  year  must  not  be 
allowed  to  defeat  an  arrangement  which  is  the  best 
that  can  be  made  for  the  development  of  the  estate. 
Questions  2  and  3  are  as  follows:  (2)  Whether 
the  tenant  for  life  has  power  to  insert  in  the  lease  a 
power  for  the  cesser  of  the  minimum  rent  when  all  the 
coal  demised  by  the  lease,  except  such  parts  thereof, 
if  any,  as,  in  accordance  with  the  lease,  are  not  to  be 
worked  or  paid  for,  shall  have  been  paid  for  at  the 
acreage  rent  reserved  by  the  lease ;  ^3)  whether  tbe 
lease  may  contain  a  way-leave  for  foreign  coal,  to 
continue  after  cesser  of  the  minimum  rent  at  a 
nominal  rent,  or  whether  a  substantial  rent  must  be 
reserved  for  such  way-leave.  Tiie  learned  judge  has 
treated  these  together.  As  to  the  first  of  them,  he 
holds  that  it  can  only  be  permitted  provided  the  term 
be  made  to  determine  at  the  period  of  the  cesser  of 


the  minimum  rent,  and,  as  to  the  second,  that  a  sub- 
stantial rent  must  be  paid  for  the  way-leave  after 
such  cesser.    He  points  out  that  bo  separate  rent  is 
reserved  for  the  way-leave,  and  that,  though  this  is 
permissible  under  section  17,  yet  the  effect  of  the  pro- 
visions referred  to  in  theie  questions  would  be  Chat, 
if  all  tbe  ooal  were  worked  out,  there  would  prac- 
tically be  a  free  way-leave  for  the  rest  of  the  term, 
payment  having  been  already  made  for  it  in  the  rent, 
and  that,  if  the  tenant  for  life  were  to  Uve  till  all  the 
coal  were  got  out,  the  remainderman  would  be  sub- 
ject to  the  burden  of  the  way-leave  for  the  rest  of  the 
term,  without  gettiog  anything  but  a  nominal  pay- 
ment for  what  might  have  been  granted  by  them  for 
a  very  substantial  rent.    I  think  the  same  considera- 
tions dispose  of  these  difficulties.    On  the  evidence  it 
would  seem  to  be  a  practical  impossibility  to  deal 
with  the  way-leave  in  any  other  way.   The  coal  under 
the  land  of  the  lessor  (which  consists  of  scattered 
plots)  is  only  a  small  part  of  a  seam  lying  under  the 
land  of  several  different  owners,  and  to  be  properly 
developed   under   modem    conditions    it   must^  be 
worked  as  part  of  a  larger  whole.    The  provisions 
in  the  lease  are  those  whi^  have  been  foimd  to  be  the 
most  workable  in  practice,  and  are  those  whioh  are  in 
general  use  in  the  district.    Every  special  or  unusual 
clause,  such  as  those  suggested  by  the  learned  judge, 
would  mean  a  fetter  put  on  the  development  of  the 
estate,  and  would  involve  a  diminution  in  the  rent 
which  the  lessee  would  be  prepared  to  give  for  the 
coal.    The  consideration  given  by  the  lessee  and  the 
rights  he  gets  in  return  are  all  part  of  one  bargain, 
and  the  fact  that  the  ooal  under  the  lands  of  many 
different  owners  has  to  be  woiked  as  part  of  one 
enterprize,  as  to  which  it  is  impossible  to  say  before- 
hand how  and  iu  what  directions  it  is  to  be  most 
economically  carried  out,  makes  it  essential  that  the 
way-leave  for  foreign  ooal  should  be  co- extensive 
wim  the  term.    By  a  provision  in  the  will  in  this 
oase,  two-thirds  of  the  rent  is  to  be  set  aside  as 
capital  moneys,  instead  of  one-fourth,  which  is  all 
that  the  statute  (section  11)  exacts  in  the  oase  of  a 
tenant  for  life  not  impeachable  for  waste,  and  the 
remaindermen  will,  therefore,  suffer  no  injustice.    It 
is,  of  course,  impossible  in  every  case  to  put  them  in 
precisely  the  same  position,  at  whatever  period  during 
a  lease  the  tenant  for  life  may  die,  but  primd  faciei 
where  a  substantial  proportion  is    set  aside  when 
received  for  the  bsnefit  of  the  remaindermen,  it  is 
best  for  all  parties  that  the  highest  obtainable  price 
should  be  secured  for  the  coal  and  the  way-leave, 
even  though  in  certain  contingenoies  the  rent  should 
drop  to  a  nominal  figure  before  the  end  of  the  term. 
It  seems  to  me  that  there  is  nothing  in  the  statutes  to 
vitiate  the  provisions  in  question,  and    that    this 
appeal  must  oe  allowed. 

STiBLma,  L.J.,  stated  the  facts,  and  continued: 
In  dealing  with  the  questions  raised  in  this  case,  it 
has,  I  think,  to  be  borne  in  mind  that  the  Legis- 
lature has  on  grounds  of  public  policy  consider- 
ably increated  the  rights  tenants  for  Hfe  of  real 
estate  have  at  law.  The  alterations  are  very  striking 
in  the  case  of  mining  leases.  A  tenant  for  life 
impeachable  for  waste,  and  consequently  unable  at 
common  law  to  work  unopened  mines,  is  now 
authorized  to  grant  a  mining  lease  of  such  mines,  and 
to  receive  for  his  own  use  one-fourth  of  the  rent 
reserved  by  the  lease.  It  is  also  to  be  borne  in  mind 
that  the  object  of  a  mining  lease  is  to  enable  the 
lessee  to  remove  for  his  own  benefit  tbe  minerals 
demised  and  widely  differs  from  that  of  a  lease  of  a 
portion  of  the  surface  where  the  lessee  is  expeoted 
after  enjoving  the  use  and  occupation  of  the  demised 
property  for  a  tram  of  years  to  deliver  it  up  to  the 
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leifor  in  the  same  state  and  condition  as  at  the 
commencement  of  the  lease.  The  rent  received  by 
the  mining  lease  rather  resembles  an  instdment  of 
the  purohase-mon^  for  the  demised  minerals  than 
what  is  understood  by  rent  reserred  on  an  ordinary 
demise  of  the  surface. 

Section  7,  8ub-section  2,  of  the  Settled  Land  Act, 
1882,  applies  to  all  leases  granted  under  the  Act, 
whether  of  the  surface  or  of  minerals.  Its  provisions 
are  imperative  and  require  the  best  rent  to  be  resenred 
that  can  reasonably  be  obtained,  regard  being  had  to 
all  the  circumstances  of  the  case.  The  word  *'  rent " 
in  the  clause  includes  such  rents  or  royalties  as  are 
authorized  by  the  Act  to  be  reserved  in  mining  leases : 
see  section  2,  sub-section  10  (ii.).  In  determining 
whether  the  best  rent  has  been  reserved,  the  court,  on 
a  question  arising  between  the  tenant  for  life  on  the 
one  hand  and  the  trustees  of  the  setUement  and 
beneflciazies  on  the  other,  must  consider  not  only 
whether  it  is  the  best  rent  which  could  be  obtained  as 
between  an  absolute  owner  and  the  lessee,  but  alto 
whether  it  is  such  regard  being  had  to  the  interests 
of  all  parties  entitled  under  the  settlement :  see 
Settled  Land  Act,  1882,  s.  53. 

Section  9  of  ih»  Act  (which  deals  with  mining 
leases)  is  not  imperative,  but  merely  permissive.  Sub- 
section 1  (i.)  authorizes  the  reservation  of  a  rent 
varying  according  to  the  acreage  worked  or  the 
quantities  of  mineral  gotten.  Sub-section  1  (ii.) 
authorizes  the  reservation  of  a  fixed  or  minimum  rent 
either  with  or  without  power  for  tilie  lessees  to  make 
up  deficiencies  in  working  in  case  the  rent,  according 
to  acreage  or  qaantity,  falls  short  of  the  fixed  or 
minimum  rent.  It  is  not  disputed  tiiat  under  these 
sab-sections  a  varying  rent  may  be  reserved  without  Uie 
addition  of  a  fixed  or  minimum  rent,  but  it  is  said  that 
if  a  fixed  or  minimum  rent  be  reserved  it  must  be  a 
uniform  rent.  This  does  not  appear  to  me  to  be 
exi)ressed  by  the  language  of  the  sub-section,  on 
which  (regard  being  had  to  the  provisions  of  the  Act) 
I  do  not  think  that  a  narrow  conscruotton  ought  to 
be  placed.  In  support  of  his  contention  the  learned 
couniel  for  the  respondents  referred  to  MountJoy*a 
case  and  Doe  dem  SuUon  v.  Harvey,  Both  were  oaies 
of  surface  leases  granted  under  powers  very  much  more 
limited  on  their  terms  than  tnose  conferred  by  the 
Settled  Land  Act,  1882.  I  shall  assume,  however, 
that  these  cases  do  apply  to  surface  leases  granted 
under  the  provisions  of  the  Settled  Land  Act,  1882, 
except  where  varying  rents  are  expressly  authorized ; 
bat  no  case  has  been  dted  in  which  they  have  been 
applied  to  fixed  or  minimnm  rents  under  mining 
leases  where  a  varying  rent  was  authorized.  It  was 
also  pointed  out  that  in  section  8,  sub- section  2, 
it  is  expressly  provided  that  nomiaal  or  other  rent 
less  than  the  rent  ultimately  payable  under  a  building 
lease  might  be  reserved  for  tne  first  five  years  of  the 
term,  while  section  9  contsins  no  such  provision. 
The  i^swer  appears  to  be  that  such  express  provision 
was  unnecessary,  for  sub-section  1  (i.)  of  section  9 
authorizes  the  reservation  of  a  rent  varviog  with  the 
actual  working,  and  sub-section  1  (ii.)  does  not  make 
th^eservatton  of  a  fixed  or  minimum  rent  imperative. 

Having  regard  to  the  difference  already  pointed 
out  between  surface  and  mining  leases,  I  am  unable 
to  see  good  ground  for  holding  that  as  a  matter  of 
law  the  fixed  or  minimum  rent  referred  to  in  section 
9,  sub- section  1  (iL),  must  be  a  uniform  rent,  and 
Byrne,  J.,  was  also  of  this  opinion ;  but  he  held  that 
the  provision  that  no  rent  should  be  paid  during  the 
first  year  was  unauthorized,  and  he  appears  to  have 
considered  the  proposed  arrangement  open  to  objec- 
tion, as  I  understand,  in  the  interests  of  the  remainder- 
man and  particularly  of  the  infant  son  of  the  tenant 
for  life,  who  is  also  tenant  for  life  in  remainder.    The 


object  of  a  fixed  or  minimum  rent  is  twofold.  First, 
to  provide  a  specified  income  on  which  the  tenant  for 
life  may  rely ;  and  secondly,  and  this  is^  the  more 
impoitant  reason,  as  a  secunty  that  the  mine  will  be 
worked  and  worked  with  reasonable  rapidity:  see 
the  remarks  of  Erie,  O.J.,  in  Jegon  v.  Vivian,  14 
W.  R.  227,  L.  E.  1  0.  P.  9  at  p.  34.  In  the  present 
case  it  IS  proposed  that  the  lessee  shall  pay  no 
rent  during  the  first  year,  and  shall  pay  rents 
less  than  that  ultimately  payable,  during  the  second, 
third,  fourth,  and  fifth  years.  If  the  fixed  or 
minimum  rent  may  vary,  as  I  think  it  can,  I  do 
not  S4'e  why  in  a  particular  year  it  may  not  be 
nU.  The  scheme  is  framed  as  it  is  on  the  view 
that  during  tiie  first  five  years  the  lessee  will  in  all 
probability  be  under  the  necessity  of  expending  large 
sums  for  the  purpose  of  developing  the  coal  field,  and 
the  arrangement  is  both  reasonable  and  usual  as 
between  lessor  and  lessee.  Frimd  facie  as  between 
tenant  for  life  and  remainderman  it  is  for  the  benefit 
of  tibe  remainderman ;  for  the  less  the  dead  rent  ,paid 
before  he  comes  into  possession  the  smdler  will  be 
the  differences  in  working  to  be  made  up  daring  the 

geriod  of  his  possession.  It  is  also  proposed  that  the 
xed  fir)ittttn^ini  rent  shall  cease  wnen  all  the  coal 
has  been  worked  or  paid  for.  This  operates  as  an  in- 
ducement to  the  lessee  to  work  rapidly.  The  conse- 
quences may  be  that  the  workable  coal  will  be  ex- 
hausted durmg  the  tenure  of  the  tenant  for  life,  and 
thus  the  provision  may  operate  to  the  disadvantage 
of  the  remainderman.  In  the  present  case,  two 
spedal  circumstances  are  to  be  regarded:  first,  the 
large  proportion — ^viz.,  two-thirds — of  rent  which 
tiie  settlor  has  directed  to  be  capitalized,  of 
which  the  remainderman  will  have  the  benefit; 
secondly,  the  peouliar  nature  of  the  property  which  is 
not  conthiuous,  but  is  made  up  of  a  large  numbar  of 
small  pieces  of  land  situate  amidst  the  properties  of 
other  owners.  Such  a  property  cannot  be  advan- 
tageoQsly  worked  for  coal  by  itself ;  it  must  almost  of 
necessity  be  worked  slong  with  the  lands  of  other 
owners  as  is  in  fact  proposed  to  be  done.  If  the 
woiking  of  such  a  mineral  property  be  too  long  delayed 
it  may  get  enturely  isolated  and  become  workable  (if  at 
sJl)  at  a  great  disadvantage.  It  seems  to  me  that 
these  circumstances  may  well  justify  the  proposed 
arrangement  as  between  tenant  for  life  and 
remainderman,  and  I  confess  I  cannot  see  that  the 
circumstances  that  the  next  remainderman  is  an 
infant  tenant  for  life  necessarily  requires  the  court  to 
hold  that  a  substantial  rent  ought  to  be  reserved 
during  liie  first  year. 

A  further  point  to  be  considered — ^viz.,  whether  if 
the  way-leave  for  foreign  coal  continues  after  the 
cesser  of  the  minimum  rent  a  substantial  rent  must  ba 
reserved  in  respect  of  it.  Now  section  17  (i.)  of  the 
Settled  Land  Act,  1882,  authoriz-^s  mining  leases  to 
be  made  with  a  grant  of  {inter  alia)  powers  of 
working  way-leaves  and  rights  of  way*  There  is 
nothing  in  the  section  which  requires  a  separate  rent 
to  be  reserved  in  respect  of  any  such  grant.  The 
propriety  of  the  reservation  of  a  separate  rent  must 
depend  upon  the  particular  circumstances  of  the  case 
under  consideration.  Here  again  the  nature  of  the 
property  must  be  considered,  and  with  it  this  further 
fact  (which  IS  of  great  importance),  that  no  way-leave 
rent  is  to  be  paid  to  the  owners  of  the  laud  through 
which  ^e  coal  demised  must  be  carried  in  order  to 
reach  tiie  surface,  so  that  the  lessees  are  enabled  to 
give  a  larger  acreage  rent  they  otherwise  would.  I 
think  that  such  a  state  of  things  may  well 
justify  the  reservation  of  a  nominal  way-leave 
rent  after  the  cesser  of  the  minimum  rent.  ^  In 
the  result,  therefore,  I  think  that  there  is  nothing 
in  the  proposed  lease  which  oan  ai  a  matter  of  law  be 
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held  to  violate  the  requirements  of  the  Settled  Land 
Act,  1882,  that  there  should  be  reserved  the  best  rent 
that  can  reasonably  be  obtained,  regard  being  had  to 
all  the  ciroumstanoes  of  the  case,  and  that  due  regard 
should  be  had  to  the  interests  of  all  purties  entiUed 
under  the  settlement.  Whether  in  fact  any  particular 
case  satisftes  those  requirements  must  depend  on  the 
evidence.  In  cases  of  this  sort  I  think  the  court 
ought  not  to  rely  on  mere  general  statements  couched 
in  the  language  of  the  Act — as,  for  example,  a  state- 
ment to  the  effect  that  the  rent  agreed  to  be  paid  is 
the  best  rent  that  can  reasonably  be  obtained,  regard 
being  had  to  the  droumstances  of  the  case,  but 
should  require  the  material  circumstances  to  be  set 
out  and  the  grounds  for  the  oonduaions  arrived  at 
stated.  In  the  present  case  I  think  tlds  has  been 
sufficiently  done.  For  these  reasons,  and  also  for 
those  given  by  Collins,  M.K.,  I  think  ^e  appeal 
should  be  allowed. 

Oozes  s-Hardt,  L.J. — ^This  appeal  raises  questions 
of  great  importance  as  to  the  power  of  a  t^ant  for 
life  under  the  Settled  Land  Act  to  grant  a  mining 
lease.  In  considering  the  case  I  think  I  am  entitled, 
and  indeed  bound,  to  have  regard  to  the  policy  of  the 
Act  as  explained  by  the  House  of  Lords  in  Bruce  v. 
Marquis  of  AUesbury^  and  not  to  narrow  or  cut 
down  the  language  used  in  the  Act  so  as  to  make  it 
conform  to  decisions  given  prior  to  the  Act  upon 
powers  of  leasing  conferred  by  other  instruments. 
A  tenant  for  life  may  now  grant  such  a  mining  lease 
as  is  authorized  by  sections  6,  7,  9,  and  17  of  the 
Act,  even  though  the.  lease  may  to  some  extent 
prejudice  the  remainderman,  provided  only  that  the 
tenant  for  life  does  not  fail  to  comply  with  the 
provisions  of  section  53  of  the  Act 

The  estate  in  question  oomprises  about  340  acres 
of  land  lying  in  scattered  plots,  the  coal  under  which 
cannot  ds  worked  except  in  conjunction  with  the 
coal  under  the  adjoining  and  intennixed  land.  It  is 
proved  that  the  terms  of  the  agreement  to  which  I 
must  refer  more  particularly  are  such  as  are  usually 
or  indeed  universidly  adopted  in  the  particular  mining 
district,  and  that  the  rent  is  the  best  rent  within  the 
meaning  of  section  7,  sub-section  2.  But  it  is  said 
that  the  lease  is  not  authorized  because  it  reserves  a 
minimum  or  certain  rent  varying  from  nothing  in  the 
first  year  to  £1  per  acre  in  the  fifth  and  succeeding 
years,  and  because  no  special  way-leave  rent  is 
reserved,  although  the  way-leave  may  be  exercised 
for  many  years  aftor  the  whole  of  the  coal  has  been 
won.  Byrne,  J.,  has  held  these  objections  to  be 
vaUd,  but  I  am  unable  to  accept  this  view.  It  is  no 
doubt  true  that  the  rent  must  be  the  best  rent ;  but 
section  9,  sub-section  1  (L),  plainly  shows  that  the  rent 
need  not  be  uniform  throughout  the  term.  It  may 
vary  according  to  the  quantity  of  the  coal  got,  and 
cease  when  all  the  coal  has  been  eot.  Section  9^  sub- 
section 1  (ii.),  oontomplates  that  Siere  may  be,  or  may 
not  be,  a  fixed  or  minimum  rent,  and  when  once  it  is 
established  that  the  rent  is  the  best  rent  as  between 
lessor  and  lessee,  I  can  see  no  reason  why  the 
minimum  rent,  which  need  not  be  reserved  at  all, 
should  not  beg^  at  the  second  year  of  the  term,  or 
why  the  minimum  rent  should  necessarily  be  oonstent 
when  once  it  has  begun.  The  use  of  the  word 
**  rent "  in  the  case  of  a  mining  lease  is  somewhat 
misleading.  It  is  really  purchase-money  for  coal 
worked,  and  section  11  provides  that  a  certain 
proportion  of  the  rent  shall  be  set  aside 
as  capital  money.  In  the  present  case  the  pro- 
portion is  two-thiids.  There  is  no  objection  to  the 
clause  providing  that  what  are  called  "under- 
gettings  "  may  be  made  u]^  at  any  time.  Section  9, 
clause  (ii.),  contemplates  this.    The  minimum  rent  is 


not  fixed  on  a  descending  scale,  the  efifect  of  which  might 
perhaps  be  that  the  tenant  for  life  would  get  an 
advantage  over  the  remainderman ;  on  the  contrary, 
there  is  an  ascending  scale  from  the  second  year  to 
the  fifth  year.  A  minimum  rent  is  reserved  in  order  that 
the  lessee  may  have  a  strong  pecuniary  inducement  to 
get  the  coal  with  reasonable  speed  and  regularity. 
It  is  r^Jly  a  part  payment  in  advance  of  the  purchase- 
money,  and  it  is  not  easy  to  see  how  the  remainder- 
men can  be  damnified,  inasmuch  as  their  proportion 
of  all  money,  so  paid  in  advance  is^  secured. 
Mr.  Bristowe,  who  argued  the  case  with  great 
ability,  relied  upon  Sie  fact  that  by  section 
4  of  the  Settled  Estates  Act,  1877,  a  pepperoom 
rent  or  any  smaller  rent  than  the  rent  uftimatoly 
payable  may  be  made  payable  during  any  part  of  the 
first  five  years  in  the  case  of  either  a  building  lease  or 
a  mining  lease,  and  that  this  provision  is 
repealed  m  section  8,  sub -section  2,  of  the  Settled 
Land  Act  in  the  case  of  a  building  lease,  but  that  no 
similar  provision  is  found  in  section  9  with  reference  to 
a  mimng  lease.  I  am  not  impressed  by  this 
difficulty.  I  decline  to  cut  down  the  Settled  Land 
Act  by  reference  to  the  Settled  Estates  Act  which  is 
still  in  force.  I  think  the  Legislature  has  used 
language  which  rendered  it  unnecessary  in  the  case 
of  a  mining  lease  to  insert  any  such  provision.  With 
reference  to  the  way-leave,  it  seems  to  me  that  section 
17  expressly  authorizes  tlie  pant  on  a  mining  lease 
of  a  way-leave  during  the  whole  of  the  torm  of  the 
sixty  years,  and  I  find  noiiiing  requiring  a  separate  rent 
to  be  reserved  in  respect  of  that  way -leave.  In  short,  the 
mining  lease  must  be  looked  upon  as  a  whole.  The 
rent,  or  purchase-money,  is  payable  for  everything 
comprised  in  the  lease — i.e.,  for  the  coal  'plus  the 
way-leave.  This  rent  or  purchase-money  may  vary 
according  to  the  acreage  worked.  The  rent  will 
cease  when  all  the  coal  is  won,  or,  in  other  words, 
the  whole  purchase-money  will  then  have  been  paid. 
But  the  lessee  will  still  be  entitled  during  the  con- 
tinuance of  the  term  to  enjoy  the  property  demised. 
In  my  opinion  the  order  of  Byrne,  J.,  except  so  ixx 
as  it  provides  for  costs,  should  be  disohargea,  and  an 
order  made  substantially  in  accordance  with  the 
notice  of  appeal.  The  costs  of  all  parties  of  the 
appeal  should  be  paid  out  of  capital  money* 

Appeal  allowed. 

Solicitors,  fl.  F,  &  C.  L.  8mUh,  for  Ford  <fc  Warren, 
Leeds. 


Prom  K.  B.  Div.  ) 

(Vaughan  Williams,  Bomer,  and  '  April  9. 

Mathew,  L. JJ.)  ) 

Elliott  v.  Garrett,  (a.) 

Practice — Biacovery— Interrogatories —  Slander — PriW- 
lege^  Question  as  to  information  inducing  hdie/-^ 
Question  as  to  steps  taken  to  ascertain  truth. 

Where  in  an  action  for  slander  impiCtrmnto  the  plain' 
tiff  that  he  had  received  a  bribe  in  respect  q^^vcfrai^^ 
by  him  as  a  vestryman,  the  defendant  pleaded  priviUg^* 
an  interrogatory  proposed  to  be  administered  hy  w* 
plaintiff,  ashing  the  defendant  what  information,  if  any ^ 
he  Jiad  tJiat  induced  him  to  believe  that  the  words  vfcre 
true,  and  wJiat  steps,  if  any,  he  had  taken  before  speo^' 
ing  the  words  to  ascertain  whether  they  were  true  or  tw** 
was  allowed. 

Appeal  from  an  order  of  Bncknill,  J.,  at  ohamberi. 
directing  that  an  interrogatory  which  was  proposed 

(a.)  Reported  by  F.  Q.  Rucker,  Esq.,  Barrister- 

at-Law. 
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to  be  sdminiitered  by  the  plwntiff  to  the  defendant 
should  be  straok  ont. 

The  aotion  was  brought  to  recover  damages   for 
slander. 

The  statement  of  olaim  alleged  as  follows :    The 
plaintiff  and   the  defendant  were  on  and  prior  to 
the  3rd  of  Novembtr,  1901,  and  still  were,  members 
of  the  borough  ooundl  of  Islington.    In  February, 
1900,  certain  gentlemen,  including  Mr.  William  John 
Crump    (afterwards   Mayor    of    Islington),    being 
desirous  that  the  Alexandra  Palace  and  Park  should 
be  acquired  for  public  purposes,  entered  into  a  pro- 
visional agreement  for  the  purchase  of  the  saidpalaoe 
and  grounds  for  the  sum   of  £150,000,  and  paid 
£5,000   as  a  deposit.     Subsequentiy  the  vestry  of 
Islington  (now  the  borough  council)  resolved  to  con- 
tribute towards  the  said  purchase  the  sum  of  £14,000, 
subject  to  the  necessary  legal  sanction  being  obtained 
by  Act  of  Parliament.    The  plaintiff,  then  a  zfember 
of  the  said  vestry,  at  first  opposed,  but  subsequently 
voted  for,  the  resolution  authorizing  the  said  expendi- 
ture. On  the  6th  of  August,  1900,  the  Alexandra  Park 
and  Palace  (Public  Puiposes)  Act,  1900|  received  the 
Bojal  Assent,  thefirmof  MessrB.William  A.  Crump&Son 
(of  which  the  said  WiUiam  John  Crump  was  a  member) 
being  solicitors  for  the  promotion  of  the  Bill.     By 
section  33  of  the  Act  the  costs,  charges,  and  expenses 
preliminary  to  and  of  and  incidental  to  preparing, 
obtaining,  and  passing  the  said  Act  were  to  be  pa& 
out  of  moneys  contributed  under  and  for  the  purposes 
of  the  Act,  and  the  said  William  John  Crump  as  a 
member  of  the  said  firm  was  interested  in  the  passing 
of  the  said  resolution  by  the  said  vestry.    On  or  about 
the  3rd  of  November,  1901,  the  plaintm  was  a  candi- 
^te  for  the  office  of  mayor  of  the  said  borough,  and 
on  Councillor  Harvey,  a  member  of  the  said  council, 
on  the  said  date  at  the  Great  Northern  Hospital  ask- 
ing the  said  defendant  to  vote  for  the  p^mfiff  as 
mi^or  of  the  said  borough,  the  said  defendant  falsely 
and  maliciously  spoke  and  puUished  of  and  concern- 
ing   the    plaintiff— "  What  I      Vote    for     Elliott" 
(meaniog     thereby     the     plaintiff)     « after    what 
I    have    been     told?"     In    response    to    further 
questions     the     said     defendant     further     said  — 
"  What  ?     Haven't  you  heard  ?     Why  it  is  going 
all  round.    Why,  EUiott  has  received  a  bribe  of  a  £50 
note  in  connection  with  the  Alexandn  Park  affair" 
(meaning  thereby  his  said  vote  in  favour  of  the  resolu- 
tion above  mentioned).  On  the  same  day  subsequently, 
in  the  presence  of  Councillors  Harvey  and  Bryett,  the 
said  defendant  falsely  and    maliciously  spoke  and 
published  of  and  concerning  the  plaintiff  the  follow- 
mg  words :  "  I  have  just  been  telling  Harvey  that  it 
is  not  my  intention  to  vote  for  Elliott ;  decidedly  not, 
I  do  not  think  that  a  man  like  him  would  do  auy 
good  as  mayor,  owing  to  his  having  received  a  certain 
bank-note  from  the  Alexandra  Palace  to  get  their 
matter  pushed  through."    And  on  the  said  Councillor 
Bryett  saying,    "That  is  a  serious  accusation,"  the 
said  defendant  replied,  '*  Mr.  Crump  is  the  man  to 
explain"  (meaning  thereby  that  the  said  William 
John  Crump  was  able  to  give  all  the  information 
proving  the  truth  of  the  said  charge).     The  said 
slanders  imputed  to  the  plaintiff  meant  that  he  had 
committed  an  offence  under  the  Public  Bodies  Corrupt 
Practices  Act,  1889,  in  that  he  had  received  a  bribe 
of  £50  and  had  rendered  himself  Uable  to  the  pains 
and  penalties  prescribed  by  the  said  Act,  and  further 
that  ne  had  been  guilty  of  gross  misconduct  in  his 
office  of  vestryman,  and  was  not  a  fit  and  proper 
person  to  be  mayor  of  the  said  borough  or  to  hold 
any  office  as  a  member  of  any  public  body.    By  reason 
of  the  premises  the  plaintiff  had  been  injured  in  his 
credit  and  reputation  and  had  suffered  damages. 
The  defendant,  by  his  defence^  said  that  if  he  spoke 


and  published  the  words  complained  of,  which  he 
denied,  he  spoke  and  published  them  only  to 
Councillor  Harvey,  and  in  answer  to  inquiries  made 
by  him,  or  only  to  Councillors  Harvey  and  Bryett, 
and  in  answer  to  inquiries  made  by  them,  and  that 
the  said  councillors  had  a  common  interest  with  him 
in  the  matters  referred  to;  and  that  it  was  the 
defendant's  duty  to  speak  and  publiah  the  woids 
complained  of;  and  that  the  defendant  spoke  and 
published  the  said  words,  if  at  all,  bond  fide  and 
without  malice  towards  the  plaintiff,  and  in  the 
honest  discharge  of  his  duty  as  a  councillor,  and  with 
the  honest  desire  to  protect,  as  was  his  duty,  the 
interests  of  the  councillors  and  the  ratepayers  of  the 
said  borough;  and  that  the  occasion  was  privileged. 

The  plaintiff  proposed  to  administer  certain  interro- 
gatories for  the  examination  of  the  defendant.  The 
fourth  interrogatory  was  as  follows :  "  What  informa- 
tion, if  any,  had  you  that  induced  you  to  believe  that 
the  said  words  were  true,  or  what  stept,  if  any,  had 
you  taken  before  speaking  the  said  words  to  ascertain 
whether  they  were  true  or  not  ?  " 

On  the  plaintiff's  application  at  chambers  for  leave 
to  administer  the  interrogatories,  Bucknill,  J.,  was  of 
opinion  that  the  fourth  interrogatory  ought  not  to  be 
allowed,  and  directed  that  it  should  be  struck  out 

The  plaintiff  appealed. 

Witt,  K.G.  {Foley  with  him),  for  the  plaintiff.— This 
interrogatory  ought  to  be  allowed,  as  it  does  not 
merely  go  to  damages,  but  is  relevant  to  an  issue 
distinctly  raised  by  the  pleadings :  Martin  v.  Tmstees 
of  the  British  Museum,  10  Times  L.  B.  215. 

Hugh  Frcuer,  for  the  defendant. — ^The  interrogatory 
ought  not  to  be  allowed,  as  it  is  a  fishing  interroga- 
tory, if  not  irrelevant.  The  principle  governing  this 
case  is  laid  down  in  Hennessy  v.  Wright,  (No.  2),  36 
W.  B.  879,  24  a  B.  B.  445n;  FamellY.  Walter,  38 
W.  B.  270,  24  Q.  B.  D.  441 ;  and  Ridgway  v.  Smith  A 
Son,  6  Times  L.  B.  275. 

Yajjqban  Williams,  L.  J. — In  my  opinion  this  is  a 
dear  case,  and  the  appeal  ought  to  be  allowed,  and 
our  decision  does  not  seem  to  me  to  be  in  conflict  with 
any  of  the  previous  cases.  The  objection  taken  to  the 
allowing  of  this  interrogatory  cannot  righUy  be  based 
on  an  allegation  that  the  interrogatory  is  not 
relevant.  It  is  obviously  relevant  to  a  distinct  issue 
raised  in  this  case.  The  defendant  by  his  defence  has 
pleaded  privilege.  He  has  alleged  that  the  words 
complained  of,  if  spoken  by  him  at  all,  were  spoken 
by  lum  in  good  faith  and  without  malice,  and  in  the 
honest  discharge  of  his  duty,  and  were  therefore 
privileged.  This  interrogatory  is  aimed  at  enabling 
the  plaintiff  to  prove  that  which  is  an  answer  to  that 
plea  of  privilege — ^viz.,  that  the  words  were  spoken 
maliciously.  It  is  obvious  that  if  this  interrogatory 
is  answered  in  one  way,  the  answer  will  support  the 
plaintiff's  case.  However,  it  is  said  that  tiiis  is  a 
fishing  interrogatory.  But  in  my  opinion  it  is  not 
anything  of  the  sort«  The  plaintiff  seeks  by  it  to 
obtain  evidence,  which  must  necessarily  be  within  the 
knowledge  of  the  defendant,  in  support  of  his  own 
case.  I  think  that  counsel  for  the  plaintiff  was  right 
in  saying  that  Martin  v.  Trustees  of  the  British 
Museum  covered  this  case,  and  the  other  cases  which 
were  cited  do  not  conflict  with  that  decision.  In 
those  cases  the  interrogatories  merely  went  to 
damages.  I  therefore  think  this  interrogatory  ought 
to  be  allowed. 

BoMBB  and  Mathew,  L. JJ.^  concurred. 

Appeal  allowed^ 

Solicitors  for  the  plaintiff,  Samuel  Price  S  Sons. 

Solicitors  for  the  defendant,    Tatham^    Ohlein,  <£; 
Nash, 
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Prom  K.  B.  Diy.  j 

(OollinB,   M.B.,  and  Bomer  and  [         March  14. 
Mathew,  L.J  J.)  j 

Skene  v,  Cooe.  (a.) 

Limitations,  Statute  of — Land  tax  —  Redemption  — 
Yearly  sum  paid  by  way  of  interest — Charge  on 
premises— Land  Tax  Redemption  Act,  1802  (42  Qeo,  3, 
c.  116),  ««.  123,  125— /2eaZ  Property  Limitation  Act, 
1833  (3  <fe  4  Will.  4,  c.  27),  «.  I— Real  Property 
Limitation  Act,  1874  (37  d:  38  Vid.  c.  67),  ss.  1,  8. 

By  section  123  of  the  Land  Tax  Redemption  Act, 
1802,  it  is  provided  that  where  any  person  having  any 
estate  or  interest  {other  than  an  estate  of  inheritance)  in 
any  lands,  tenements,  or  hereditaments,  shall  redeem  the 
land  tax  charged  thereon,  such  lands,  tenements,  or  here" 
ditamtnts  shall  he  chargeable  for  his  benefit  with  the 
amount  of  the  moneys  paid  as  the  consideration  for  the 
ridemption  of  such  land  tax,  and  with  the  payment  of  a 
yearly  sum  of  money  by  way  of  interest  thereon,  equal  in 
amount  to  the  land  tax  redeemed.  Such  "  yearly  «ttm" 
is  either  •*  rent,"  within  the  meaning  of  section  1  of  the 
Rtal  Property  Limitation  Act,  1874,  or  the  principal 
sum  is  a  *'  sum  of  money  charged  upon  or  payable  out  of 
land,**  within  the  meaning  of  section  8  of  that  Act,  and, 
therefore,  an  action  to  recover  such  yearly  sum  is  barred 
by  the  said  sections  unless  brought  within  the  time 
thereby  limited. 

ThiB   was   an   appeal   from   the  judgment  of  a 
Diviaional  Conrt  (Ohannell  and  Baoknill,  JJ.),  dis- 
misBing  an  appeal  by  the  plaintiff,  [1901]  2  E  B.  7, 
49  W.  B.  Dig.  94,  from  Judge  Lumley  Smith,  sitting 
at  Westminster  County  Court. 

The  action  was  brought  to  recover  the  sum  of  £9 
as  being  the  amount  of  a  certain  land  tax  payable  by 
the  defendant  to  the  plaintiff. 

The  particulars  of  the  plaintiff^s  claim  were  as 
follows : 

The  plaintiff  claimed  the  sum  of  £9,  being  one 
year's  land  tax  payable  by  the  defendant  to  the  plain- 
tiff on  or  before  the  Ist  of  January,  1900,  charged 
upon  Nos.  61  and  61a,  High-street,  St  GUes,  in  the 
county  of  Middlesex,  to  which  the  plaintiff  is  entitled 
as  assignee  of  the  benefits  arising  under  the  certificate 
of  the  contract  for  the  redemption  of  such  land  tax, 
dated  the  19th  of  February,  1874. 

iniese  particulars  were  taken  to  be  amended  so  at 
to  indude  an  alternative  claim  for  a  commuted  pay- 
ment in  Ueu  of  land  tax. 

The  defendant  filed  in  the  county  court  as  a  special 
defence :  «  That  the  claim  for  which  the  defendant  is 
summoned  is  barred  by  a  Statute  of  Limitations." 

The  facts,  which  were  not  in  dispute,  were  as 
follows : 

In  1873  Sir  Theodore  Brinckman  was  the  owner  in 
fee  simple  of  three  houses.  No.  61,  No.  61a  (which 
was  a  yard  behind  No.  61),  and  No.  62,  High-street, 
St.  Giles. 

On  the  4th  of  November,  1873,  Sir  T.  Brinckman, 
the  owner  of  the  fee,  demised  Nos.  61  and  6lA  to  one 
W.  T.  Pnrkis  under  a  lease  for  forty-two  years,  which 
would  expire  in  the  year  1915;  and,  at  the  same 
lime,  by  another  lease  he  also  demised  Na  62  to  the 
same  lessee  (Purkis)  for  the  same  term  of  forty-two 
years. 

Under  the  covenants  in  these  leases  Purkis,  the 
lessee,  covenanted  to  pay  the  limd  tax,  which 
amounted  to  £11  14s.  per  annum. 

On  the  19th  of  February,  1874,  Purkis,  the  lessee, 
contracted  with  the  commissioners  acting  under  the 
Acts  for  the  redemption  of  the  land  tax,  for  the 

(a.)  Beported  by  E.  G.  Stillwell,  Esq.,  Barrister- 

at-Law. 


redeipption  of  the  land  tax,  which  for  the  year  1873 
was  assesied  as  follows :  No.  61,  High-street,  £4 10s. ; 
No.  6lA,  High-street,  £4  10s. ;  No.  62,  High-itreet» 
£2  148. ;  total,  £11  148. 

In  September,  1874,  Purkis  paid  to  the  Land 
Tax  Commissioners  £327  16s.  6d.,  the  amount  of  the 
redemption  money,  and  the  land  tuc  was  redeemed 
on  the  three  houses  as  from  the  24th  of  June,  1874, 
and  this  was  duly  registered  on  the  10th  of  October, 
1874. 

Purkis  thereupon  became  entitled  to  an  annual 
payment  of  £4  lOs.  in  respect  of  No.  61,  £4  lOs. 
in  respect  of  No.  61a,  and  £2  14s.  in  respect  of 
No.  62. 

On  the  23rd  of  June,  1874,  Purkis,  the  lessee, 
assigned  the  lease  of  Nos.  61  and  6lA  (which  were 
subject  to  a  payment  of  £9  in  lieu  of  land  tax)  to  one 
Plumb,  and  by  several  mesne  assigoments  and 
ultimately  by  an  indenture  of  the  27th  of  August, 
1885,  the  lease  of  Nos.  61  and  61 A  became  vested 
in  the  defendimt,  who  by  mistake  had  everjr  year 
paid  the  land  tax  to  the  commissioners  until  the 
year  1900,  when  the  mistake  was  discovered,  and 
notwitbstaoidinff  the  redemption,  the  revenue 
authorities  had  by  some  mistake  been  oolleotinff 
annually  the  land  tax  from  Cook  (the  defendant) 
and  his  predecessors  in  title. 

On  the  30th  of  June,  1879,  Purkis  assiffned  the 
lease  of  No.  62  to  Skene,  the  plaintiff,  and  at  the 
same  time  Purkis  handed  the  ceitificate  of  the 
redemption  of  Uie  land  tax  to  the  plaintiff,  with  the 
intention  of  transferring  the  benefit  of  such  certificate 
to  him. 

A  formal  assignment  of  the  benefit  of  such  certifi- 
cate had  since  (on  the  9th  of  October,  1899)  been 
made  by  Pnrkis  to  the  plaintiff. 

The  plaintiff  on  receiving  the  certificate  of  re- 
demption of  the  land  tax  in  1879  put  it  away  with 
his  title  deeds  and  forgot  all  about  it  until  the  year 
1900. 

The  lease  of  No.  62  was  now  vested  in  the  plaintiff; 
who  held,  by  assignment  from  Pnrkis,  the  oertificate 
of  redemption  on  all  three  houses. 

The  lease  of  Nos.  61  and  61a  since  1885  were  vested 
in  the  defendant,  who  was  bound  to  make  an  annual 
payment  of  £9  in  respect  of  the  land  tax  redeemed 
on  those  two  houses,  and  this  payment  ousht  to  have 
been  made  to  the  plaintiff  as  the  holder  of  the 
certificate  of  redemption. 

The  present  action  was  brought  to  recover  one  such 
annual  payment  of  £9,  due  on  the  1st  of  January, 
1900,  Ming  one  vear's  Lmd  tax  payable  by  the 
defendant  to  tJie  plaintiff. 

In  1899  the  defendant  surrendered  the  lease  of  Nos. 
61  and  61a  to  the  freeholder,  and  on  the  27th  of 
September,  1899,  the  freeholder  granted  the  defendant 
a  new  lease  of  No.  61,  with  certain  rights  over  the 
jard  No.  6lA,  and  in  this  new  lease  the  defendant 
also  covenanted  to  pay  all  land  tax. 

The  county  court  judge  held  that  the  claim  was 
barred  by  lapse  of  time,  and  he  gave  judgment  for 
the  defendant,  with  leave  to  the  plaintiff  to  appeal. 


On  appeal  by  the  plaintiff  the  Divisional  Uourt  H^^T 
that  the  yearly  sum  payable  under  section  123  of  the 
Land  Tax  Bedemption  Act,  1802,  b^  way  of  interest, 
on  the  amount  paid  as  the  consideration  for  the 
redemption  of  land  tax  is  a  "rent"  within  the 
I  meaning  of  the  Beal  Property  Limitation  Act,  1874, 
s.  1,  and  therefore  a£B.rmed  the  judgment  of  the 
learned  county  court  judge. 

The  Land  Tax  Bedemption  Act,  1802  (42  Geo.  3, 
c.  116),  provides: 

Section  123.  And  where  any  person  or  persons 
having  any  estate  or  interest  (other  than  an  estate  of 
inheritance)  in  any  manors,  messuages,  lands,  tene- 
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ments,  or  hereditamenta  shall  redeem  the  land  tax 
charffed  thereon  trjr  or  oat  of  his,  her,  or  their  own 
abfloTute  property,  soch  manors,  messuages,  lands, 
tenements,  or  hereditaments  shall  be  and  become 
chargeable  for  the  benefit  of  snoh  person  or  persons, 
his,  her,  or  tiieir  executors,  administrators,  or  assigns, 
wiUi  the  amount  of  the  three  pounds  per  centum 
bank  annuities  'which  shall  have  oeen  transferred,  or 
with  the  amount  of  the  moneys  paid  as  the  considera- 
tion for  the  redemption  of  such  land  tax,  as  the 
case  may  be,  and  with  the  payment  of  a  yearly  sum 
or  sums  of  money  by  way  of  interest  thereon,  equal 
in  amount  to  the  land  tuc  redeemed.    .    •    • 

Section  125.  And  in  all  cases  where  any  bodies, 
politic  or  corporate,  or  companies,  or  other  person  or 
persons  redeeming  any  land  tax,  shall  by  ylrtue  of 
this  Act  be  entitled  to  have  and  receive  out  of  any 
manors,  messuages,  lands,  tenements,  or  heredita- 
ments, any  yearly  sums  of  money  by  way  of  interest, 
or  by  way  of  rent  or  of  rentcharge,  equal  in  amount 
to  the  land  tax  redeemed,  such  yearly  sum  shall  be 
payable  on  the  same  day  as  such  land  tax  was  pay- 
able at  the  time  of  the  redemption  thereof  (unless 
where  any  other  days  are  herein  specified  for  that 
purpose),  and  shall  be  recoverable  by  action,  suit, 
distress,  or  any  other  means  whereby  rents  reserved 
on  leases  are  recovered  by  law. 

Section  1  of  the  Beal  Property  Limitation  Act, 
1833  (3  &  4  Will.  4,  a  27)— which  section  is  not 
repealed  by  the  Beal  Property  Limitation  Act,  1874 — 
provides  that 

The  words  and  expressions  hereinafter  mentioned, 
which  in  their  ordinary  signification  have  a  more 
confined  or  a  different  meaning,  shaU  in  this  Act, 
except  where  the  nature  of  the  provision  or  the  con- 
text of  the  Act  shall  exclude  such  construotion,  be 
interpreted  as  foUows:  •  •  .  The  word  ''rent" 
shall  extend  to  all  heriots,  and  to  all  services  and 
suits  for  which  a  distress  may  be  made,  and  to  all 
annuities  and  periodical  sums  of  money  charged  upon 
or  payable  out  of  any  land  (except  moduses  or  com- 
positions belonging  to  a  spiritual  or  eleemosynary 
corporation  sole). 

The  Beal  Property  Limitation  Act,  1874  (37  &  38 
Vict.  c.  57),  provides : 

Section  1.  After  the  oonmiencement  of  this  Act  no 
person  shall  make  an  entry  or  distress,  or  bring  an 
action  or  suit,  to  recover  any  land  or  rent,  but  within 
twelve  years  next  after  the  time  at  which  the  right  to 
make  such  entry  or  diitress,  or  to  bring  such  action  or 
suit,  shaU  have  first  acctued  to  some  person  through 
whom  he  claims;  or  if  sudh  right  shall  not  have 
aocrned  to  any  person  through  whom  he  claims,  then 
within  twelve  years  next  after  the  time  at  which  the 
right  to  make  such  entry  or  distress,  or  to  bring  such 
action  or  suit,  shall  have  first  accrued  to  the  person 
or  bringing  the  same. 


m 


Section  8.  No  action  or  suit  or  other  proceeding 
shall  be  brought  to  recover  any  sum  of  money 
secured  by  any  mortgage,  judgment,  or  lien,  or  other- 
wiro  charged  upon  or  payable  out  of  any  land  or  rent, 
at  law  or  in  equity,  or  any  legacy,  but  within  twelve 
years  next  after  a  present  right  to  receive  the  same 
have  accrued  to  some  person  capable  of  giving  a  dis- 
charge for  or  release  of  the  same,  unless  m  the  mean- 
time some  part  of  the  principal  money,  or  some 
interest  thereon,  shall  have  been  paid,  or  some 
acknowledgment  of  the  right  thereto  shall  have  been 
given  in  writing  signed  by  the  person  by  whom  the 
same  shall  be  paye&e,  or  his  agent,  to  the  person 
entitled  thereto,  or  his  agent;  and  in  such  case  no 
such  action  or  suit  or  proceeding  shall  be  brought 
but  within  twelve  years  after  such  payment  or 
acknowledgment^  or  the  last  of  such  payments,  if 
more  than  one,  was  given. 


MartelU,  for  the  appellant.<-The  decision  of  the 
court  below  was  wrong.  There  is  no  Statute  of 
Limitations  which  bars  the  plaintiff's  claim.  The 
question  in  this  case  is  whether  a  person  who  redeems 
land  tax  has  any  right  of  action  in  respect  of  the 
principal  sum  or  the  annual  payment  to  which  he  is 
entitled  under  sections  123  and  125  of  the  Land  Tax 
Bedemption  Act,  1802.  In  Cousins  v.  Harris,  12 
Q.  B.  726,  it  was  held  that  there  was  no  rig:ht  of 
action  in  respect  of  the  principal.  If  there  is  no 
right  of  action  then  the  case  does  not  come  within 
the  provisions  of  the  Beal  Property  Limitation  Acts 
of  1833  or  1874.  This  is  not  a  sum  of  money  charged 
upon  land  within  section  8  of  the  Act  of  1874  because  • 
there  is  no  right  of  action  to  recover  the  principal 
sum.  The  principal  sum  is  really  only  the  price 
fixed  at  whidi  the  owner  of  the  Lmd  can  redeem  the 
annual  sum.  The  owner  cannot  be  compelled  to 
redeem,  and  is  not  liable  to  have  the  land  sold  to  pay 
off  the  principal  sum.  The  owner  of  the  ohar^  csn 
only  realize  the  principal  sum  by  selling  and  assigning 
his  charge.  Bemedies  are  expressly  given  by  section 
125  of  the  Land  Tax  Bedemption  Act,  1802,  in 
respect  of  the  annual  sum,  but  not  in  respect  of  the 
principal  sum.  Further,  the  annual  sum  payable 
under  section  123  of  iMt  Act  is  not  a  "  rent  **  within 
the  meaning  of  section  1  of  the  Beal  Property  limi- 
tation Act,  1874.  <*Bent"  means  a  separate  incor- 
poreal hereditament.  In  Grant  v  Ellis,  9  M.  &  W. 
113,  it  was  held  that  the  word  rent  as  used  in  the 
corresponding  section  of  3  &  4  WilL  4,  c.  27,  did 
not  apply  to  rent  service,  but  only  to  rents  in  the 
natare  of  realty.  Section  1  of  that  Act  excludes 
from  the  definition  such  a  periodical  sum  as  the  one 
in  question.  The  annual  sum  mentioned  in  section 
123  of  the  Land  Tax  Bedemption  Act,  1802,  is  not  in 
the  nature  of  realty. 

Warrington,  K,  G.  {Duha  with  him),  for  respondent, 
was  not  called  upon  to  argue. 

CouJNS,  M.B. — ^This  was  an  action  brought  by  the 
assignee  of  a  person  who  had  redeemed  the  land  tax 
upon  certain  premises,  of  which  he  was  lessee,  to 
recover  one  year's  payment  of  the  yearly  sum^  of 
money  payable  by  wa^  of  interest  upon  the  principal 
sum  paid  for  redemption.  The  question  is  whether 
the  plaintiff's  claim  is  barred  by  any  Statute  of 
Limitations.  The  redemption  of  the  land  tax  took 
place  in  1874.  In  1879  the  plaintiff  became  the 
assignee  of  the  x>erson  who  redeemed,  and  from  that 
time  down  to  the  present  claim  no  payment  or 
demand  of  payment  has  ever  been  made  m  respect  of 
the  amount  paid  for  redemption  of  the  land  tax. 
The  rights  of  a  person  on  redeeming  land  tax  are 
provided  by  sections  123  and  125  of  the  Land  Tax 
Bedemption  Act,  1802.  [The  learned  judge  here  re^d 
the  sections.]  Tins  yearly  sum,  therefore,  was 
recoverable  by  distress  or  action.  The  defendant  filed 
the  special  defence  that  the  daim  was  barred  by  a 
Statute  of  Limitations.  The  appellant's  contention  is 
that  no  such  statute  applies.  For  the  defendant  it 
was  contended,  on  the  other  hand,  that  the  claim  is 
barred  by  either  section  1  or  section  8  of  the  Beal 
Property  Limitation  Act,  1874.  [The  learned  judg:e 
here  read  section  1.]  There  can  be  no  doubt  that  if 
this  yearly  sum  can  be  called  "rent"  within  the 
meaning  of  section  1  the  daim  in  respect  of 
it  is  barred.  The  Divisional  Oourt  has  held  that 
it  is  '*  rent "  within  the  meaning  of  that  section, 
and  it  seems  to  me  that,  for  l£e  reasons  given 
bv  Ohanndl,  J.,  in  tiie  court  below,  this  vearly  sum 
of  money  is  a  rent  within  the  meaning  of  the  section. 
The  learned  judge  pointed  out  that  by  section  1  of  3 
&  4  WilL  4,  0.  27  (which  is  to  be  read  together 
with  the  Act  of  1874),  "  the  word  'rent'  shall  extend 
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to  all  heriots,  and  to  all  seryicei  and  snits  for  which 
a  distress  may  be  made,  and  to  all  annuities  and 
periodical  sums  of  money  charged  upon  or  payable 
out  of  any  land."  The  word  '<  rent "  in  that  section 
has,  no  doubt,  In  Ghrant  v.  Ellia  been  held  not  to 
indade  rent  payable  under  a  lease,  but  for  the 
reasons  given  by  Channell,  J.,  I  think  that  this 
annual  sum,  which  Is  not  in  the  nature  of  rent  service 
bat  is  an  annual  sam  charged  on  the  land,  is  not 
excluded  from  that  definition.  Assuming,  however, 
that  that  is  a  wrong  view  and  this  annual  sum  is  not 
rent  within  the  meaning  of  section  1  of  the  Beal 
Property  Limitation  Act,  1874,  then  it  seems  to  me 
that  the  case  falls  within  section  8  of  that  Act.  [The 
learned  judge  here  read  section  8.1  Is  money  paid 
for  the  redemption  of  land  tax  under  section  123  of 
the  Land  Tax  Bedemptton  Act,  1802,  *'  charged  upon 
or  payable  out  of  any  land"  within  the  meamng 
of  section  8  ?  If  it  is  a  charge  upon  land  it  comes 
within  the  express  words  of  that  section.  It  is 
admitted  that  it  is  a  charge,  but  it  is  contended  that 
it  is  not  within  section  8  because  no  action,  suit,  or 
other  proceeding  could  be  brought  to  recover  it,  in 
support  of  which  contention  Coimns  v.  Harris  is  cited, 
but  when  that  case  is  properly  looked  into  it  will  be 
seen  that  it  does  not  bear  out  that  contention  because 
it  does  not  deal  with  equitable  rights  and  remedies  at 
all.  It  appears  to  me  that  the  charge  on  the  premises 
is  one  which  can  be  enforced  in  l^e  ordinary  way  by 
proceedings  in  equity  like  any  other  diarge,  and  that 
therefore  section  8  applies.  Therefore,  in  either  view 
of  the  case,  the  claim  is  barred  by  the  Beal  Property 
Limitation  Act,  1874.  For  these  reasons  I  think  the 
appeal  must  be  dismissed. 

BoMEB,  L.J. — I  am  of  the  same  opinion.    If  a 
person  is  the  owner  of  an  equitable  chiurge  on  land, 
then,  although  there  is  no  obligation  upon  anyone  to 
pay  the  charge,  the  owner  of  the  charge  has  a  right 
to  bring  an  action  in  a  court  of  equity  to  have  the 
amount  of  tbe  charge  rei^zed  by  a  sale  of  the  land, 
and  it  has  been  so  held  and  is  settled  law  that  such  a 
charge  is  within   section  8  of  the   Beal   Property 
Limitation  Act,  1874,  and  that  the  period  of  limita- 
tion begins  to  run  from  the  time  of  the  last  payment 
in  respect  of  principal  or  interest.    Turning  to  the 
present  case  we   find   that   under   the   Land   Tax 
Redemption  Act,  1802,  a  person  having  an  estate  or 
interest,  other  than  an  estate  of  inheritance,  in  land 
charged  with  land  tax  may  redeem  the  land  tax 
and  then  has  a  charge  upon  the  land.    The  land  is 
charged  with  the  amount  of  the  moneys  paid  for  the 
redemption  and  with  the  payment  of  a  yearly  sum 
by  way  of  interest  thereon.    Then  is  there  anything 
in  the  statute  to  take  away  the  rights  which  would 
ordinarily  follow  from  a  charge  of  a  principal  sum 
and  interest  thereon  on  land  ?  I  can  see  nothing  I  It 
is  true  that  it  was  decided  in  Cousins  v.  Harris  itiai 
there  is  no  ^sonal  remedy  against  the  owner  of  the 
land;   but  it  was  also  held  in  tiiat  case  that  the 
owner  of  the  land  would  have  a  riffht  to  redeem  the 
charge.    I  think  this  case  is  withm  section  8  of  the 
Beal  Property  Limitation  Act,  1874,  and  the  plaintiff's 
case  is  consequently  barred.    Suppose,  however,  that 
this  is  not  a  onarge  for  principal  and  interest  within 
section  8,  then  I  think  the  case  must  be  regturded  as 
within  section  1  of  that  Act.    Therefore,  in  any  case, 
the  plaintiff's  daim  is  barred  and  must  fail.    I  agree, 
therofore,  that  this  appeal  must  be  dismissed. 

Mathew,  L.  J. — I  am  of  the  same  opinion.  I  think 
that  this  was  a  charge  upon  land  bei^use  the  Land 
Tax  Bedemption  Ao^  1802,  a.  123,  says  in  terms  that 
there  shall  be  a  charge  upon  the  land  in  respect  of 
the  moneys  paid  for  the  redemption  of  the  land  tax 
as  well  as  interest.    I  agree  that  the  Beal  Property 


Limitation  Act,  1874,  applies,  and  that  the  plaintiff's 
claim  is  barred. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  T.  Parsons. 

Solicitors  for  the  defendant,  Bayhy,  Adama^  Hawker, 
&  Nohle, 
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Chan.  Div.  | 
Joyce,  J.    i 

In  re  Dtjkb  of  Cleveland's  Settled  Estates 
AND  In  re  The  Settled  Land  Acts,  1882- 
1890.  (a.) 

Settled  land — Capital  money — Investment— Powers  of  a 
tenant  for  life—Choice  of  brokers— -Duties  of  trustees 
—Settled  Land  Act,  1882  (46  &  46  Vict.  c.  38),  «.  21, 
suh'Sections  1,  10;  s.  22,  sub-section  2 ;  a.  31  (vi.). 

A  tenant  for  life  has  no  power  under  the  Settled  Land 
Acts  to  direct  the  trustees  to  employ  a  particular  broker 
nominated  by  him.  The  choice  of  a  broker  lies  with  the 
trustees. 

After  a  sale  of  settled  estates  a  tenant  for  life  entered 
into  negotiations  with  a  firm  of  brokers  for  the  invest- 
ment of  the  proceeds  of  sale.  The  trustees  refused  to 
employ  the  broker  nominated  by  the  tenant  for  life,  and 
desired  the  transaction  to  be  carried  through  by  their 
bankers,  who  would  employ  their  own  brokers.  The 
tenant  for  life  then  asked  that  the  trustees  might  he 
directed  to  apply  the  capital  moneys  in  their  hands  in  the 
purchase,  through  the  brokers  nominated  by  the  tenant 
for  life,  of  such  investments,  authorized  by  the  Act,  as  tlie 
tenant  for  life  might  direct. 

Held,  that  the  trustees,  and  not  the  tenant  for  life,  were 
the  proper  persons  to  select  and  employ  a  broker,  Just  as 
they  were  the  proper  persons  to  select  and  employ  a 
solicitor  or  banker. 

This  was  a  summons  under  section  44  of  the  Settled 
Land  Act,  1882,  taken  oat  by  Oaptain  Forrester,  the 
tenant  for  life  of  certain  estates  settled  by  the  will  of 
the  late  Duke  of  Cleveland,  against  the  tmstees  of 
the  will,  who  were  also  trostees  for  the  purposes  of 
the  Settled  Land  Acts,  and  section  42  of  the  Con- 
veyancing Act,  1881,  asking  that  the  trostees  might 
be  directed  to  apply  certain  capital  moneys  in  their 
hands  in  the  purchase,  throagh  the  brokers  nominated 
by  the  tenant  for  life,  or  su<^  other  brokers  of  good 
credit  and  position  as  he  might  select,  of  saoh 
investments,  authorized  by  the  Acts,  as  the  tenant 
for  life  might  direct. 

The  capitid  moneys  in  the  hands  of  the  trosteas 
consisted  of  two  sums  of  £25,000  and  £180,000, 
representing  the  proceeds  of  sale  of  the  Battle  Abbey 
estates. 

The  tenant  for  life  had  consulted  a  firm  of  brokori 
as  to  the  investment  of  the  prooeeds  of  such  uffijtim 
had  selected  certain  investments,  for  the  purchase  of 
which  he  proposed  to  enter  into  a  contract  with  the 
firm. 

The  trustees,  however,  desired  that  the  investment 
should  be  made  through  their  own  bankers,  who  in 
the  ordinary  course  of  business  would  employ  their 
own  brokers. 

This  summons  was  accordingly  taken  out  to  decide 
whether  the  tenant  for  life  or  the  trostees  were  tbe 
proper  persons  to  select  the  brokers  to  be  employed. 

(a.)  Beported  by  C.  B.  Camm,  Esq.,  Barrister-at- 

Law. 
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Younger 9  K,C,,  and  W.  Brtnton,  for  the  tenant  for 
life.— The  tenant  for  life  has  an  abiolate  right  to  give 
directions  as  to  the  investments  to  be  made  (In  re 
Lord  Coleridge's  Seitlement,  44  W.  B.  59,  [1895]  2  Oh. 
704),  and  he  is  entitled  to  have  the  costs  of  the  exercise 
of  his  powers  under  the  Act  pud  out  of  capital,  under 
section  21,  sub-section  10 :  In  re  LUwelliny  36  W.  B. 
317,  37  Oh.  D  317,  per  Stirling,  L.J.,  at  p.  326.  Inre 
Hotham,  ante,  d.  150,  [1901]  2  Oh.  790,  is  dis- 
tinguishable and  only  applies  to  the  investment  of 
capital  moneys  on  mortgage.  Moreover,  an  appeal  is 
pending  in  that  case.  We  submit  that  the  tenant  for 
life  IS  the  proper  person  to  control  the  trust  estate, 
and  that  he  has  the  right  to  order  the  trustees  to 
employ  the  brokers  chosen  by  him. 

Hughes,  K,0,,  and  E.  BeaumorU,  for  the  trustees, 
were  not  called  upon. 

JoYOB,  J.,  said  that,  generall^r  spealdng,  if  not 
universally,  trustees  in  the  execution  of  their  trutts 
were  entiued  to  choose  the  solicitor,  broker,  or  banker 
with  whom  they  would  deal,  and  there  was  a  well- 
known  OMae— Foster  v.  EMey,  30  W.  B.  596,  19  Oh.  D. 
518 — ^in  which  Ohitty,  J.,  had  held  that  trustees  were 
not   bound   to  regard  even  the  direction  of   their 
testator  as  to  the  solicitor  they  should  employ.    If 
there  were  any  question  of  the  tenant  for  lue  or  the 
trustees  sharing  in  any  brokerage  to  be  earned  upon 
an  investment,  of  course  neither  one  nor  the  other 
oould  be  allowed,  directly  or  indirectly,  to  participate 
in  that.    It  was  true  that  sub-section  2  of  section  22 
of  the  Settled  Land  Act  provided  that  the  investment 
of  capitsi  money  arising  under  the  Act  should  be 
made  according  to  the  direction  of  the  tenant  for  life. 
That  had  been  considered  in  various  cases,  aud  it  has 
been  held  in  In  re  Lord  Coleridge's  Settlement  that 
the  tenant  for  life  was  entitled  to  select  a  particular 
investment.    But  it  had  also  been  decided  in  In  re 
Hotham   that   upon   an    investment   on    mortgage 
under  the  Settle  Land  Act,  in  accordance  with  a 
direction  by  the  tenant  for  life,  given  under  section 
22,  sub-section  2,  it  was  the  dutv  of  the  trustees  to 
satisfy  themselves  as  to  value,  title,  and  form  of  the 
particular  mortgage,  and  that  the   same  principle 
applied  to  other  investments  under  the  Act.    Ttut 
oase  was  under  appeal,  but  at  present  his  lordship 
would  follow  it;  and  he  was  ox  opinion  that  sub- 
section 2  of  section  22  had  not  the  effeat  of  entitling 
the  tenant  for  life  to  select  the  broker,  any  more  than 
the  solicitor,  to  be  employed  by  the  trustees.    His 
lordship  then  referred  to  section  31  of  the  Act,  which, 
after  giving  the  tenant  for  life  power  to  enter  into 
various  contracts,  provided  that  he  might  "  in  any 
other  case  enter  into  a  contract  to  do  any  act  for 
carrying  into  effect  any  of  the  purposes  of  this  Act " 
and  might  vary  or  rescind  the  same.    The  meaning 
of  that  was  that  the  tenant  for  life  could  contract  to 
do  such  things  as  he  was  entitied  by  law  to  do,  but 
be  did  not  t^nk  that  the  tenant  for  life  could  contract 
that  the  trustees  should  do  any  particular  act.    Ttie 
trustees  were  entitied  to  select  their  own  solicitors 
and  their  own  brokers.    It  had  been  said  by  Lord 
Bomilly  that  trustees  were  liable  for  the  default  of 
their  sdidtors  because  they  selected  them.    His  lord- 
ship agreed  with  the  decision  in  In  re  Eoikam,  and  he 
accordingly  refused  the  application  of  the  tenant  for 
life. 

Solicitors  for  the  applicant,  Jennings  &  Finch, 

SoHcitozs  for  the  trustees,  Dawson,  Bennett,  Byde, 
A  Co. 


Ohan.  Div.        ) 
Swinfen  Eady,  J.  J 


Feb.  14. 


Stephens  v.  The  Mysore  Beefs  (Kanoundt) 
Mining  Go.  (Limited),  (a.) 

Company — Memorandum  of  associatiwi — Main  object — 
Subsidiary  objects — Ultra  vires — Injunction, 

The  objects  claute  of  a  memorandum  of  associati  n  of  a 
gold  mining  company  consisted  of  a  large  number  of 
paragraphs  which  embraced  objects  apparently  remote 
from  gold  mining.  One  jniragraph  stated  that  these 
objects  should  in  no  vnse  be  limited  or  restricted  by 
reference  to  or  reference  from  the  terms  of  any  other 
paragraph  or  the  name  of  the  company. 

Held,  tliot  the  paragraphs  in  the  dause  were  to  be 
construed  as  giving  the  company  full  and  ample  powers 
to  do  a  number  of  things,  but  in  a  manner  subsidiary 
and  subordinate  to  the  main  business,  and  an  injunction 
was  granted  restraining  the  company  from  carrying  out 
a  scheme  which  clearly  did  not  come  within  the  main 
business  of  the  company. 

This  was  a  motion  brought  by  Thomas  Stephens, 
who  was  the  registered  holder  of  6,454  preference  and 
2,788  ordinary  shares  in  the  Mysore  Beefs  (Eangundy^ 
Mining  Oo.,  for  a  declaration  that  a  scheme  proposea 
to  be  carried  out  by  the  company  was  ultra  vires,  and 
that  the  company  could  not  lawfully  proceed  to  carry 
out  the  said  scheme  or  give  effect  thereto,  and  for  au 
Id  junction  to  restrain  the  company  from  carrying  out 
the  said  scheme. 

The  Mysore  Beefs  (Eangundy)  Mining  Oo.  was 
registered  as  a  limited  company  on  the  1st  of  July, 
1899,  under  the  Oompanies  Acts,  1862  to  1898. 

Olause  3  of  its  memorandum  of  association  set  forth 
at  leng^  the  objects  of  the  company  in  a  number  of 
separate  paragraphs. 

The  material  parajgraphs  were : 

1.  To  acquire  and  take  over  as  a  going  concern  the 
undertaking  of  the  Mysore  Beefs  (Kangundy) 
(limited)  (mcorporated  in  1887),  and  all  or  any  of  the 
assets  and  liabilities  of  that  company,  and  with  a  view 
thereto  to  eater  into  and  carry  into  effect  with  or 
without  modification  the  agreement  referred  to  in 
clause  3  of  the  articles  of  association  of  this  company. 

2.  To  acquire  gold  mines,  mining  and  other  rights, 
land,  auriferous,  metalliferous,  or  otherwise,  or  any 
interests  in  the  same  respectively  in  Mysore  and  else- 
where, and  to  work,  exercise,  develop,  and  turn  to 
account  the  said  mines,  rights,  and  land  or  interests 
therein  respectively. 

8.  To  purchase  or  otherwise  acquire  and  undertake 
all  or  any  part  of  the  business,  property,  and 
liabilities  of  any  person  or  company  carrying  on  any 
business  which  the  company  is  authorized  to  carry  on, 
or  possessed  of  property  suitable  for  the  purposes  of 
the  company. 

11.  To  enter  into  partnership  or  into  any  arrange- 
ments for  sharing  profits,  union  of  interest,  joint 
adventure,  reciprocal  concessions,  or  co-operation 
with  any  person  or  company  carrying  on  or  engaged 
in,  or  about  to  carry  on  or  enga^  in,  any  business  or 
transaction  which  the  company  is  authorized  to  carry 
on  or  engage  in,  or  any  business  or  transaction 
capable  of  being  conducted,  directiy  or  indirectly,  to 
benefit  this  company,  and  so  take  or  otherwise 
acquire  and  hold  shares  or  stock  in  or  securities  of, 
and  to  subsidize  or  otherwise  assist  any  such  company, 
and  to  sell,  hold,  re-issue  with  or  witiiout  f^rantee, 
or  otherwise  deal  with  such  shares  or  securities. 

12.  (Generally  to  purchase,  take  on  lease  or  in 
exchange,  hire,    or   otherwise  acquire  any  real  ox 

(a.)  Beported  by  J.  H.  Dayibs,  Esq.,  Barrister-at- 
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personal  property,  and  any  rights  or  privileges 
which  the  company  may  thini  necessary  or  convenient 
with  reference  to  any  of  these  objects  or  capable  of 
being  profitably  dealt  with  in  connection  with  any  of 
the  company's  property  or  rights  for  ihe  time  being, 
and  in  particular  any  easements,  ships,  barges, 
rolliDg  stock,  and  stock-in-trade. 

1 5.  To  promote  any  company  or  companies  for  the 
purpose  of  acquiring  all  or  any  of  the  property, 
rights,  and  liabilities  of  this  company,  and  for  any 
otiber  purpose  which  may  seem,  directly  or  indirectly, 
calculated  to  benefit  iSm  company,  and  to  under- 
write or  subscribe  for,  or  procure  to  be  underwritten 
or  subscribed  for,  all  or  any  part  of  the  share  or 
debenture  capital  of  any  such  company. 

16.  To  invest  and  deal  with  the  moneys  of  the 
company  not  immediately  required  in  such  manner 
as  may  from  time  to  time  oe  determined. 

25.  To  do  all  such  other  things  as  are  incidental 
or  conducive  to  the  attainment  of  the  above  objects 
and  so  that  the  word  "  company ''  in  this  daute  shall 
be  deemed  to  include  any  purtnership  or  body  of 
persons  whether  incorporated  or  not  iocorporated,  and 
whether  domiciled  in  the  United  Kingdom  or  else- 
where, and  so  that  the  objects  specified  in  each 
paragraph  shall,  except  when  otherwise  expressed  in 
such  paragraph,  be  in  no  wise  limited  or  restricted 
by  reference  to  or  reference  from  the  terms  of  any 
other  paragraph  or  the  name  of  the  company. 

Parap^raphs  2,  8, 11,  12,  15,  16,  of  clause  3,  it  was 
maintainea  by  the  plaintiff,  referred  to  objects 
subsidiary  to  or  outside  the  main  obJ€ct  of  the 
undertaking,  which  was  that  of  gold  mining  in  or 
near  Mysore. 

Soon  after  its  incorporation  the  company  sent 
mining  experts  out  to  India,  who  reported  unfavour- 
ably upon  the  property,  and  consequently  mining 
operations  were  abandoned. 

On  l^e  23rd  of  January,  1902,  the  directors  sent 
out  a  circular  to  the  shareholders  announciogthat  the 
directors  were  negotiating  for  the  acquisition  of  a 
proi>erty  on  the  British  Gold  Ooast,  West  Africa. 

The  circular  stated:  '*I  am  instructed  by  my 
directors  to  inform  you  that  since  the  date  of  the 
last  general  meeting  they  have  had  before  them 
several  offers  of  mining  properties,  each  of  which  has 
been  carefully  considerea,  and  they  have  now  entered 
into  negotiations  with  a  view  to  acquiring  a  property 
in  the  British  Gold  Ooast,  West  Africa,  on  the  follow- 
ing terms :  It  is  proposed  to  obtain  an  option 
during  the  period  of  which  the  mine  would  be 
examined  and  reported  on  by  a  mining  engineer 
selected  by  the  board,  and  in  the  event  of  his  report 
being  latufactory  the  same  would  be  submitted  to 
th4  shareholders  for  their  approval.  A  subsidiary 
company  would  then  be  formed  with  a  capital  of 
£75,000;  the  purchase  price  to  be  £25,000  ]^yable 
entirely  in  shares,  leaving  a  working  capital  of 
£50,000,  of  which  £30.000  would  be  subscribed  by 
this  company  and  20,000  shares  would  be  held  in 
reserve. 

Micklem,  K,C.,  and  Dickinson,  for  the  plaintiff. — 
The  main  purpose  of  the  company  is  stated  in  the 
first  paragraph.  The  present  propoeal  to  carry  on 
financial  operations  in  West  Africa,  even  if  it  could 
be  brouitht  within  the  scope  of  the  other  paragraphs, 
is  outside  the  scope  of  the  main  proposal:  In  re 
German  Date  Coffee  Co.,  30  W.  R.  717,  20  Oh.  D.  16»; 
In  re  Orovm  Bank,  38  W.  E.  666,  44  Oh.  D.  634 ;  In 
re  Amalgamated  Syndicate,  46  W.  E.  75,  [1897]  2  Oh. 
600.  Paragraph  25  cannot  prevent  the  application  of 
these  cases. 

Eve,  K.C.,  and  Martdli,  for  the  company.— Here 
there  are  a  number  of  independent  objects,  but  no 


main  object.  If  the  scheme  is  unobjectionable,  the 
memorandum  should  be  so  construed :  New  Zealand 
Gold  Extraction  Co.  v.  Peacock,  [1894]  1  Q.  B.  622. 

SwuTFEK  Eady,  J. — In  my  opinion,  on  the  correct 
construction  of  the  memorandum  of  association  the 
proposed  scheme  is  not  within  the  powers  of  the 
company.  The  first  object  described  is,  in  my  view, 
the  principal  and  governing  object — namely,  to  acquire 
and  carry  on  the  business  of  the  former  company. 
Tiie  remaining  dauses  are  to  be  construed  as  giving 
the  company  full  and  ample  powers  to  do  a  number 
of  things,  but  in  a  manner  subsidiary  and  subordinate 
to  the  main  business.  I  find  myself  precluded  from 
putting  the  construction  on  the  memorandum  con- 
tended for  by  tiie  company  not  only  on  general 
principle,  but  by  the  weight  of  authority,  in  the 
case  of  In  re  German  Date  Coffee  Co,,  in  dealing  with  a 
similar  point,  lindley,  L.J.,  said :  <*  What  is  the  fair 
construction  of  the  memorandum  of  association  P  It 
is  required  by  the  Act  of  1862  to  state  what  the 
objects  of  the  company  are.  In  construing  thia 
memorandum  of  asiociauon  or  any  other  memor- 
andum of  association  in  which  there  are  general 
words  care  must  be  taken  to  construe  those  general 
words  so  as  not  to  make  them  a  trap  for  unwary 
people.  General  words,  construed  literally,  may  mean 
auything ;  but  they  must  be  taken  in  connection  with 
what  are  shown  by  the  context  to  be  the  dominant  or 
main  objects.  It  will  not  do  under  general  words  to 
turn  a  company  for  manufacturing  one  thing  into  a 
company  for  importing  something  else,  however 
general  the  words  are."  Every  line  of  that  is 
applicable  to  the  preseiit  case.  Oonstruing  the 
memorandum,  as  I  ought  to,  fairly  and  reasonably,  I 
am  of  opinion  that  the  proposed  scheme  was  not 
authorized.  I  have  had  to  ta^e  clause  25  into  con- 
sideration, and  it  was  said  that,  however  the  rule 
might  be  if  that  clause  were  not  present,  the  effect  of 
that  clause  was  to  make  eveij  preceding  clause  as  if 
it  defined  a  separate  and  inaependent  object  not 
governed  or  cut  down  by  any  other  object.  In  my 
judgment  that  is  not  the  true  construction.  Under 
these  circumstances  I  must  grant  the  injunction 
claimed  by  the  plaintiff. 

Solidtors  for  plaintiff,  C  fF.  Iiawlin»(m, 

Solicitors  for  defendant,  Frande  A  Johneon, 


K.  B.  Div.  ) 

(Lord  Alverstone,  L.O.J.,  at.d    >  March  7. 

Darling  and  Ohannell,  JJ.)      ) 

MnnsTEB  &  Oo.  v.  Afpebley  and  Others,  (a.) 

Pradice—Ooste — Appeal — Official  referee — Diecreiion  oi 
to  coita  —  Leave  to  appeal  —  Judicature  Act,  1873 
(36  &  37  Vict  c.  66),  «.  49—5.  8.  C,  crd.  36,  r. 
55  (b) ;  ord,  65,  r.  1. 

Where  hy  an  order  of  court  the  whole  of  an  action  %$ 
referred  to  an  official  referee,  and  such  order  contains  no 
directions  as  to  costs,  there  is  no  appeal,  without  Uave, 
against  the  official  referee*s  decision  as  to  costs. 

This  was  a  motion,  by  way  of  appeal,  as  to  coats, 
from  the  decision  of  an  official  referee  in  an  action  to 
recover  damages  for  negligence. 

The  action  wm  referred  by  an  order  of  court  to 
the  referee  with  all  the  powers  of  certifyiug  and 
amending  of  a  judge  of  the  High  Court  and  with 

Setter  to  direct  judgment  to  be  entered,  and  otherwise 
eal  with  the  whole  action. 


(a.)  Beported  byS*  G.  Stillwell,  Esq., 

afrLaw. 
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Tha  lefereB  awarded  tiie  plaintiSi  damagM  aod 
diraoted  jadgment  to  be  entered  for  them  for  the 
amoimt  awarded  with  ooats  np  to  a  oattua  date  aft«c 
l^e  aotioii  had  beea  brousht  wnen  the  defendanta  had 
written  a  letter  to  the  piamtiffi  offering  them  a  mm 
in  latlafaotiou  of  their  claim,  and  he  directed  that 
from  and  after  that  date  the  |iaitiea  ihonld  pav  their 
own  ooats.  He  refused  to  give  leave  to  appeal  from 
caoh  order  ■•  to  ooata. 

The  plaintiffi  now  moved  to  tet  aiide  so  mnob  of 
the  above  order  ai  deprived  them  of  ooits  from  and 
after  the  date  of  the  let^r  on  the  groand  that  (1)  no 
good  cauM  wa«  ihown  for  >o  depriving  them  of 
their  ooita,  and  (2)  that  the  referee  had  acted  on  a 
wrong  prindple  in  lo  doing. 

Maaukie,  K.O.  [Brtmtur  with  him],  f or  Uie  defra- 
danta,  railed  the  pnliminarf  objeotion  that  no  Bj^>eal 
lay  againrt  the  official  teferee'i  deoision  u  to  ooata,  as 
he  had  not  given  leave  to  appeal.  BacKon  49  of  the 
Judicature  Act,  1873,  providai  that  "  No  order 
made  hj  the  High  Ooiut  or  any  jadge  thereof,  by  the 
osnaent  of  partiei,  or  as  to  oost*  only,  whioh  by  law 
ftre  left  to  the  dixiretion  of  the  court,  shall  be 
fubjeot  to  ai^  appeal,  except  by  leave  of  the  court  or 


"  Where  the  whole  of  any  caose  or  matter  ii  referred 
to  an  offioial  referee  onder  an  order  of  oonrt,  he  may, 
snbjeot  to  any  dinotioDB  in  the  order,  ex«roite  the 
Mune  diHOrelion  aa  to  coats  aa  the  oonrt  or  a  judge 
ooold  have  exendsed."  By  oid.  66,  r.  1,  it  ia  pro- 
vided that  "...  the  ooats  of  and  incident  to 
kU  proceedings  in  the  Supreme  Court  .  .  ,  shall 
be  in  the  discretion  of  the  oonrt  or  jndge  .  .  . 
provided  .  .  .  that  where  any  action,  caose, 
mattw,  or  iaane  is  tried  with  a  jury  the  costs  shall 
follow  the  event  nnlees  the  jadge  ...  or  the 
oonrt  shall  for  good  oaute  otherwiae  order  "  :  Arbib  v. 
Henry,  89  Law  Times,  283 ;  Carr  Brothen  v.  Jhugherty, 
67  L.  J.  Q.  B.  371.  46  W,  B.  Dig.  8 ;  AdlingUm  v, 
Cont/ngham,  [1898]  2  Q.  B.  492.  47  W.  R.  Dig.  152  ; 
Bew  T.  Bew,  48  W.  R.  124,  [1890]  2  Gh.  467. 

A,  T.  LamrtrKt,  K.C.  (Afonfo^iM  Lui\  with  him], 
for  the  pluntafCi. — The  official  referee's  deoiaion 
»>  to  ooats  was  wrong ;  he  had  no  good  cense  for 
depriving  the  plaintifb  who  were  anooeasfnl  of 
any  of  theh:  ooata,  and  in  doing  ao  he  had  pro- 
ceeded upon  a  wrong  pricciple.  There  is  an 
appeal  against  snch  an  order  on  the  ground  that 
the  offioiu  referee  did  not  ezerciae  a  judicial  dia- 
oretion.  By  the  Arbitration  Act,  1889  (C2  ft  S3 
Viot.  0.  49],  a.  IG,  snb-seotton  1,  it  ia  provided  that 
*'  In  all  oasea  of  reference  to  an  offimal  or  special 
referee  or  arbitrator  under  an  order  of  the  oonrt  or  a 
judge  in  any  cause  or  matter,  the  official  or  apeoial 
referee  or  arbitrator  shall  be  deemed  to  be  an  officer 
of  the  court,  and  shall  have  anch  authority,  and  ahall 
ooudaot  the  reference  in  such  manner  aa  may  be  prc- 
Boribed  by  rDlea  of  oonrt,  and  subject  thereto  aa  the 
oonrb  or  a  judge  may  direct."  Aod  anb-aeotion  2 
provides  that  "  the  report  or  award  of  any  official  or 
■pedal  referee  or  arbitrator  on  any  snch  reference 
•hall,  unless  set  aside  by  the  o^nrt  or  a  jndge,  be 
equivalent  to  the  verdict  of  a  jury."  When,  after  the 
verdict  of  a  jury,  an  order  aa  to  ooita  is  mode,  such 
order  can  be  appealed  agunat  on  the  gronnd  that  it 
^raa  mode  without  good  cause. 

Lord  Alvkrstokx,  L.C.J.— I  do  not  en 
doubt  upon  thequeetion  raised  by  Mr.  Hai 
doubt,  m  a  case  where  coats  have  been 
person  who  has  no  right  to  them,  an  appe 
where  ooats  are  in  the  discretion  of  the 
has  to  award  them,  then  there  is  no  apj 
by  leave.     I  think  that  the  preUminar] 


to  Uiis  motion  must  ancoeed,  and  the    motion  be 


DASLiiTa,  J.— I  am  of  the  same  opinion. 
CHAinrxLL,  J. — I  agrte. 
Lofton  ditmiutd. 

BolicitorB  for  the  plaintiSa,  Lewii  Jb  Stwton. 
Solicitors  for  the  defendanta,  WiUiam  Sharps ;  and 
Mackrrll,  JIfafon,  Qodlee,  &  Quincei/, 


9ismX  lit  Appeal. 

From  Chan.  Div.  \   „  ,    „.   „,  „. 

(Taughan  Williama.  Stirling,  and  J    ^^'^  "*"''*'  ■^^' 
Cosens-Hordy,  L.JJ.)  )  ^'■ 

BAILIS  ft  Co.  tl.   ClAKK,  Son,  ft  HOKLASD 

(IJUITED}.   (a.] 
Watrr  —  WaUreoune  —  Artificial    ttream  —  RighU    of 
riparian  prnprieiori. 

In  dttermining  ilte  riylitt  of  riparian  propritlort  in 
an  artificial  watercourst  the  court  will  take  into  con- 
lideratioii,  firtt,  the  character  of  Iht  walercourie,  whether 
it  ia  of  a  temporary  or  ptrmanent  character ;  teeondly, 
the  circumttancei  undir  which  if  imu  created;  thirdly, 
the  methods  of  titer. 

The  plaintiff!  were  owneri  of  a  mill  on  an  artificial 
matercoune  which  had  been  in  existence  for  more  than 
400  years.  They  had  the  right  to  regulaU  the  flow  of 
wafer  into  the  charmel,  and  the  bvrden  wot  catt  upon 
thorn  of  keeping  the  channel  clean  and  unincumbered. 
The  evidence  showed  that  in  anciait  tiTnes  there  had  been 
another  raill  on  the  tame  channel,  and  that  ill  water  had 
alio  been  uiedfor  the  purpoiei  of  a  tannery,  on  the  site 
:tf  which  the  defendanta  had  erected  a  factory. 

Held,  that,  on  the  evidence,  it  could  not  be  inferred  that 
the  artificial  watercourse  in  question  had  been  created 
upon  the  conditions  that  the  plaintiffs  should  be  entitled 
to  euery  drop  of  water  flowing  through  it.  Consequently 
the  defendants  were  entitled  to  the  ordinary  rights  of 
riparian  owners,  and  could  use  the  v?ater  for  any  pur- 
poiei they  desired  so  long  at  ^ucAuser  inflicted  no  leiisible 
ivjary  on  the  plaintiffs. 

This  was  an  appeal  from  a  decision  of  Byrne,  J. 

The  plaintiffs,  A.  Bailey  &  Co.,  owned  a  mill  called 
Beckery  Mill,  near  QIastonbnry.  The  mill  ia  aitnate 
n  a  cnt  oc  ohannel,  alleged  to  be  artificial,  by  which 

portion  of  the  water  of  the  Biver  Bme  is  oairied 
down  from  a  place  known  as  Clyoe  Hole  for  a  distance 
of  a  mile  and  a-hatf,  ultimately  rejoining  the  river. 
The  water  in  this  channel  pass's  flrat  the  defendants* 
factory  hnown  as  Northover  Factory,  in  respect  of 
whioh  the  claim  in  the  present  action  was  made; 
then,  about  200  yarda  lower  down,  a  factory  of  the 
plaintiSs'  called  the  Beckery  Factory,  closely  adjoining 
the  mill.  The  inflow  of  water  from  the  Rivw  Bme  ia 
igalated  by  mi-ana  of  an  artifioial  stiucture  with 
removable  boatds,  which  is,  and  always  has  been, 
under  the  control  of  the  mill-owner,  upon  whom  had 
fallen  also  the  task  of  keeping  the  bed  of  the  out  olean 
and  dear. 

The  defendants,  Clark,  Son  &  Morland  (Limited) 
Northover 
tannery,  as 
gs ;  for  the 
kter  coming 
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The  plaintiffs  oarried  on  at  Beokery  Faotory  another 
akin  and  tng  manufaoturing  business. 

The  plaintiffs  allege  that  the  defendants  in  the 
oouTse  of  their  business  polluted  and  fooled  the  stream 
flowing  down  the  cot  and  abstraoted  water  therefrom 
tosuohan  extent  as  to  serioosly  interfere  with  and 
diminish  the  flow  thereof  to  the  plaintifib'  mill  and 
factory.  The  pollution  was  laid  to  be  caosed  by  the 
washing,  soaking,  and  soouring  of  sheep  and  other 
skins  in  the  stream  after  they  had  been  previously 
subjected  to  dyeing  processes,  and  by  returniog  into 
the  stream  the  effluent  liquid  which  had  been  used  in 
the  various  proceasea  of  manufacture. 

The  present  action  was  therefore  brought  to  restrain 
the  defendants  from  (1)  polluting  or  fouling  the 
stream  in  the  out;  (2)  diverting  or  abstracting  the 
water ;  (3)  obstructing  or  diminishing  the  flow  of  the 
stream. 

The  plaintiffs  claimed,  both  as  owners  of  Beokery 
Mill  and  of  their  factory,  a  right  to  the  whole  and 
unpoUuted  flow  of  the  water  of  the  stream  as  it 
entered  the  out,  as  well  for  the  use  of  the  mill  as  for 
the  use  of  their  factory. 

By  reason  of  an  action  brought  in  1877,  and  of 
certain  subsequently  executed  deeds  of  arrangement, 
the  defendants  could  not  have  as  mill-owners  acquired 
against  the  plaintiffs,  by  prescription  or  otherwise, 
any  rights  other  than  such,  if  any,  as  had  been 
acquired  in  right  of  Northover  prior  to  that  year.  It 
appeared  that  no  waste  ftrom  the  plaintiffs'  factory  was 
returned  into  the  cut  above  Beckery  MilL 

At  the  trial  a  great  deal  of  evidence  was  adduced  as 
to  the  nature  and  extent  of  the  alleged  pollution  and 
obstruction  of  water  in  the  out. 

Byrne,  J.,  granted  a  perpetual  injunction  restrain- 
ing the  defendants,  then:  servants,  and  workmen  from 
wrongfully  fouling  or  pollutinff^  and  from  diverting 
and  abstracting  the  water  ox  iiie  mill-stream  in 
question  further  or  otherwise  or  to  any  greater  extent 
wan  such  water  was  fcruterly  foulea  or  polluted, 
diverted  or  abstracted  for  the  same  process  or  pro- 
cesses (if  any)  as  was  or  were  formerly  carried  on  at 
the  old  tannery  on  the  site  of  the  defendants' 
premises,  and  which  had  since  been  carried  on  by 
the  defendante  at  Northover  Factory  and  Glaston- 
bury; but  the  operation  of  the  injunction  was  sus- 
pended so  as  to  give  the  defendante  time  to  re-arrange 
their  process  as  far  as  possible.  And  the  defendants 
were  ordered  to  pay  the  ccste  of  the  action. 

The  defendante  appealed. 

Levett,  K.C.f  and  B.  C,  Olen,  for  the  appellante. 

Bowden,  K.  C,  and  Coldridge,  for  the  respondents. 

The  following  oases  were  referred  to  in  the  course 
of  the  argument :  Miner  v.  OUmour,  7  W.  B.  328,  12 
Moo.  P.  G.  131 ;  Sutcliffey,  Booth,  32  L.  J.  Q.  B.  136; 
Attorney- Qeneral  v.  Great  Eastern  Bailway  Co,,  19 
W.  E.  788,  L.  E.  6  Cb.  App.  572 ;  Swindon  Water- 
works Co.  {Limited)  v,  Wilts  and  Berks  Canal  Navi- 
gation Co,,  24  W.  E.  284,  L.  E.  7  H.  L.  697 ;  Wood  v. 
Waud,  3  Bxch.  748 ;  Bameshttr  Fershad  Narain  Singh 
Y.  Kfoni  Behari  FaUuk,  4  App,  Cas.  121,  27  W.  E. 
Dig.  228. 

Vatjghak  Williams,  L.J.— With  regard  to  the 
pollution,  I  shall  presently  say  what  we  consider  to  be 
the  conditions  under  which  this  artificial  watercourse 
was  constructed.  When  it  appears  what  tiiose  con- 
ditions were,  it  will  be  seen  that,  according  to  our  view, 
there  was  unjustifiable  pollution  of  this  stream.  Under 
those  ciroomistances  the  injunction,  so  far  as  it  relates 
to  pollution,  either  will  have  to  remain  in  ite  present 
form  or  will  have  to  be  renewed  in  the  order  tnat  we 
propose  making.  But  we  have  already  heard  from 
the  defendants  that   they  have  acquired  some  five 


acres  of  land  which  will  enable  them  so  to  treat  the 
effluent  as  to  prevent  there  being  an  obnoxious  dis- 
charge into  the  stream,  and  we  think  it  right  to 
extend  the  time  for  the  injonction  coming  into  force, 
that  is  to  suspend  the  injunction  fdr  such  time  at  may 
be  necessary  to  enable  the  defendante  to  do  this. 
Then  with  regard  to  the  prescriptive  right,  Byrne,  J., 
has  afflrmed  that  right  so  &  as  the  tannery  is 
concerned.  We  do  not  think  that  in  that  respect 
there  ought  to  be  any  alteration  in  the  order,  that  ii 
to  say,  we  do  not  think  any  further  prescriptive  right 
has  been  established. 

Then,  coming  to  the  main  case,  I  want  to  say 
that  this  case  nas  been  argued  on  both  sides  upon 
the  basis  that  the  stream  in  question  is  an  artificial 
watercourse,  and  as  I  propose  to  deal  with  it  as  beioe 
an  artificial  waterooorse  I  wish  to  safegoard  myseS 
in  what  I  say  in  this  respect  that  it  most  not  he 
taken  as  if  I  had  myself  decided  that  opon  the 
evidence  it  is  dear  that  this  stream  is  within  the 
meaning  of  the  cases  an  artificial  waterooorse.  I 
am  not  sore  aboot  that.  When  there  is  a  steeam  of 
this  sort  that  rons  oot  of  a  river,  and,  after  making  a 
detoor,  comes  back  again  into  the  river,  it  is  quite 
plain  qua  the  riparian  proprietors  on  the  river  itself 
lower  down  than  the  point  where  the  stream 
retoms  that  they  and  the  riparian  proprietors  on 
the  backwater  do  stand  in  the  relation  to  each  other 
of  opper  and  lower  riparian  proprietors;  I  should  havs 
thooght  that  the  obligations  of  tiie  opper  riparian 
proprietors,  and  to  a  certain  extent  their  privueges, 
woold  as  between  themselves  and  the  people  lower 
down  the  river  be  the  same  as  those  in  respect  of  a 
natoral  stream,  and  woold  be  the  same  independently 
of  any  grant  or  any  prescription.  I  have  not,  how- 
ever, to  decide  this  point ;  1  only  soggest  that  I  am 
not  sore  that  this  might  not  be  treated  as  a  natoral 
stream,  at  all  events,  for  some  porposes,  aod  I  have 
mentioned  one  of  the  porposes  for  which  I  think 
possibly  it  might  be  so  treated.  Eeally,  I  am  not 
qoite  sore  that  it  makes  any  difference  to  thecon- 
dosion  Uiat  I  have  come  to  in  this  case  whether  yon 
regard  this  waterooorse  as  an  artifidi^  stream  or  a 
natoral  stream.  That,  however,  does  not  matter. 
I  am  going  to  deal  with  it  as  bdng  an  artificial 
watercourse.  If  this  were  a  natoral  watercourse  each 
riparian  proprietor  woold  have  had  the  righte  is^ioh 
are  so  well  stated  by  Lord  Eingidown  in  the  cue 
of  Miner  v.  Oilmour,  12  Moo.  P.  0.,  at  p.  156.  [Hu 
lordship  read  tte  passage  from  "  By  the  general  lav 
applicable  to  tonning  "  down  to  *'  infiicte  opon  them 
a  sensible  injory,''  and  continoed :]  If,  on  the  other 
hand,  one  deals  with  this  as  an  artifidal  watercourse, 
any  right  to  the  flow  of  the  water  most  have  its  haaii 
on  some  grant,  whether  in  the  natore  of  an 
easement  or  oUierwise.  The  basis  of  all  righti 
most  be  really  an  agreemt-nt  either  expressed  or  pre- 
somed,  with  the  owners  of  the  land  throogh  which 
the  artifidal  watercourse  rons.  That  being  so, 
it  is  plain  that  the  drcomstences  might  be  soch  as  to 
lead  to  a  proper  inference  that  the  artificial  water- 
ooorse was  conatrncted  on  the  terms  that  each  of  the 
riparian  proprietors  on  tiie  waterooorse  shoold  have 
the  same  righte  as  the  riparian  proprietors  opon  a 
natoral  stream,  and  no  more  than  those  rights.  Ai 
an  authority  for  that  proposition  one  may  take 
the  case  of  Sutcliffe  v«  Booth*  As  I  said^  before, 
I  am  not  sure  that  it  would  not  be  sufficient  for 
the  defendante  if  we  were  to  hold  that  the  righti 
of  the  riparian  proprietors  on  this  backwater  were 
the  righte  of  riparian  proprietors  on  a  natural 
stream  and  no  more.  But  it  is  not  necessary  to 
diecuBs  that,  because,  in  my  judgment,  they  are 
pomewhat  wider.  In  my  judgment  it  is  perfectly 
dear — ^at  all  evente  having  rei^ird  to  the  evidence  « 
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the  prior  hmt— that  what  has  been  done  by  the 
defeDdants  in  the  wav  of  obstmotion  of  water 
has  not  not  been  a  Tiolation  of  tbe  rights  of  tiie 
plaintiffi  as  riparian  proprietors  on  this  artificial 
stream.  Looking  at  the  eridenoe,  it  is  qnite 
idain  to  my  mind  that  there  has  been  a  withdrawal  of 
water  from  the  stream  in  times  gone  past  for  purposes 
other  than  domeetio  purposes.  It  is  plain  that  there 
was  a  withdrawal  of  water  for  the  purpose  of  the  old 
tannery.  Although  Byrne,  J.,  has  allowed  the 
defendants  to  claim  in  respect  of  the  tannery  rights  of 
abstracting  water  as  preioriptive  rights,  it  seems  to 
me  ther  may  equally  be  supported  at  rights  arisinff 
under  the  oondinons  under  which  it  must  be  presumed 
that  this  artificial  watercourse  was  ongbail]^  con- 
structed. I  think  also  that  it  should  be  borne  in  mind 
what  has  been  the  user  by  the  plaintifiGi  themselTee, 
which  I  do  not  understand  it  was  suggested  was 
unlawful  or  inconsistent  with  the  originu  conditions 
of  the  creation  of  the  backwater.  There  is  evidence 
as  to  the  conditions  under  which  this  water- 
course has  been,  in  fact,  used.  We  have  also 
eridenca  that  in  addition  to  the  Bedkery  flour  Mill 
there  was  another  mill  higher  up  the  stream.  Under 
these  ciroomstances,  I  come  to  the  conclusion  that  this 
backwater  was  originally  constructed  under  such 
conditions  that  the  water  miffht  be  withdrawn  for 
manufacturing  purpoeee  equally  by  all  the  riparian 
proprietors,  profided  the  abstraction  of  watw  was 
reasonable.  Of  course,  it  is  always  a  difficult  thing  to 
say  what  is  the  measure  of  what  it  reasonable  in  such 
a  case.  But  speaking  for  myself,  I  think  you  must 
take  into  consideration,  amongst  other  thmss,  the 
s<ze  of  the  stream — ^that  is  the  total  quattity  of  water 
there— and  all  the  other  conditions  which  are  present, 
the  other  mills  and  factories  there  are  there,  and  also 
causes  for  waste  and  necessiih^  for  the  user  of  the 
quantity  proYcd  to  be  used.  The  result  if  that  in  my 
judgment  we  ought  to  find  that  this  artificial  water- 
course was  constructed  upon  terms  giving  all  the 
riparian  proprietors  equally  a  ri^ht  personally  to 
withdraw  the  water  for  manufactnrinff  purposes,  and 
that  there  is  no  evidence  that  the  derondants  have 
withcbrawB  a  larger  quantity  of  water  than  th^  were 
entitled  to.  I  want  at  this  point  to  mention  that  if 
one  takes  in  the  strictest  way  the  words  of  the 
judgment  of  Lord  Kingedown  in  M{ner  v.  CfUmour: 
<<  But  he  has  no  right  to  interrupt  the  regular  fiow  of 
the  stream  if  he  wereby  interferes  with  the  lawful 
use  of  the  water  by  other  proprietors,  and  inflicts  upon 
them  a  sensible  ininry,''  there  is,  in  my  opinion,  no 
evidence  upon  which  we  can  find  that  the  dofendants, 
by  the  water  th^  took  out  of  the  stream  and  returned 
to  the  stream,  less  the  amount  whidi  was  naturally 
evaporated,  did  anything  to  interfere  with  the  lawful 
use  of  the  water  by  other  proprietors  or  to  inflict  upon 
the  plaintifPs  a  sensible  injury.  The  suggested  injury 
here  was  th%t  the  defenduits  had  interfered  with  the 
working  of  the  mill.  In  my  judiiment  there  is  no 
evidence  of  that.  There  is,  it  is  true,  some  vague 
evidence  that  the  working  of  the  mill  was  interfmd 
with  by  the  shortness  of  water ;  but  there  is  nothing 
in  that  evidence  which  is  inconsistent  with  that  inter- 
ference having  been  caused  by  the  withdrawal  of 
26,000  gallons  a  day  by  the  plaintifb  themselves,  of 
which  26,000  gallons  none  went  back  into  the  stream 
above  the  miU,  but  the  whole  of  it  was  discharged 
below  the  mill.  Under  the  drcumstancei,  my  view  is 
that  the  user  by  the  defendants,  or  the  abstraction  by 
the  defendants,  of  the  quantity  of  water  which  they 
are  proved  to  have  abstracted  and  to  a  larse  extent 
retmned  was  a  reasonable  user ;  and  that  that  user, 
whether  reasonable  or  otherwise,  has  not  been  proved 
to  have  caused  any  interference  whatever  with  the 
plaintifh*  mill  or  any  sensible  injury  to  the  plaintiffs 


as  mill-owners*  Now  I  want  to  deal  with  one  other 
matter.  It  is  said  that  it  may  be  that  the  dream- 
stances  are  such  that  th^  do  give  rise  to  an  inference 
that  by  grants  from  or  arrangements  with  the  various 
riparian  proprietors  this  arafidal  watercourse  was 
onginally  constructed  upon  conditions  either  a  Uttie 
wioer  than,  or,  at  least,  equal  to,  the  conditions 
under  which  the  riparian  proprietors  on  a  natural 
stream  take  privileges  and  incur  obligations.  But  it 
is  said  that  all  that  may  be  subject  to  some  special 
rights  of  these  plaintiffs  as  mill-owners.  It  is  sug- 
gested that  the  mill-stream  backwater  was  origin^y 
made  expressly  for  them,  but,  to  my  mind,  the  evi- 
dence about  the  fulling  mill  absolutely  disposes  of 
that  suggestion.  It  is  suggested  that  either  by  some 
such  original  grant,  or  by  some  prescription  arising 
from  user  since  the  original  grant,  the  plaintiflb  have 
grained  paramount  rights  larger  thui  the  other 
riparian  proprietors,  and  that  the  other  ripaiiaoi 
proprietors  must  be  taken  to  have  their  rights  and 
privileges  subject  to  this  paramount  right  of  the  plain- 
tiffi  as  mill-owners.  I  do  not  say  that  such  a  state  of 
things  is  impoisible,  but  in  my  judgment  it  is  a  state 
of  things  tnat  we  ought  not  to  inf^  from  the 
evidence  before  us.  I  £>  not  think  th%t  I  should  be 
justified  in  occupying  time  by  going  into  this 
question  at  length  or  attempting  to^define  what 
evidence  would  justify  the  mferenoe  of  grant  or 
prescription    giving  such  paramount  rights  to  the 


owners  of  this  mill,  because  I  am  sternly  of  'opinion 
that  no  possible  inferences  from  the  facts  coiud  elve 
the  plaintiffii  a  right  to  every  drop  of  the  water  tiiat 
passed  over  the  weir.  I  agree  that  if  the  plaintifb 
could  establish  that,  they  would  have  established  their 
case,  but  it  seems  to  me  impossible  to  suggest  that 
there  are  any  dronmitanoes  here  from  mich  we 
ought  to  draw  such  an  inference.  There  is 
nothing  in  the  facts  to  suggest  t&at  this  was 
the  only  mill  or  that  the  stream  was  only 
made  for  the  benefit  of  this  mill,  nor  is  there 
anything  from  which  we  ought  to  draw  that 
inference.  I  do  not  think  that  we  ought  to  have 
dratvn  it  if  the  fact  had  been  estabUshed,  but  the  fact 
has  been  negatived.  Then  it  is  also  said  that  we 
ought  to  draw  that  inference  because  there  is  never 
so  much  water  in  this  stream  as  this  mill  could  take 
and  utilise.  It  seems  to  me  that,  assuming  that  to  be 
true,  one  ought  not  to  draw  this  inference.  Speaking 
for  myself,  I  most  unhesitatingly  say  that  I  am  of 
opinion  that  there  is  nothing  to  justify  the  inference 
that  the  plaintifb  had  a  grant  entitiing  them  to  the 
whole  of  the  water  coming  over  this  weir.  The 
entire  history  of  the  user  seems  to  me  to  negative 
their  having  any  such  grant.  Then,  if  th^  hacL  not 
the  grant,  what  was  the  grant  that  they  had  f  The 
grant  may  have  been  that  they  had  this  right  to  have 
tiie  water  fiowing  into  this  backwater  course  down  to 
their  mill  without  any  interference  with  it  by  the 
exerdse  of  the  riparian  rights  of  t^epeople  up  the 
stream.  If  that  is  their  right,  in  my  judgment,  on  this 
evidence,  as  I  have  already  stated  once  before,  there  is 
nothing  to  justify  the  conclusion  that  the  defendants 
have  in  any  way  caused  interference  with  or  sensible 
injury  to  the  rights  of  the  plaintiff^  as  mill-owners. 
Beally  on  the  evidence  it  is  tolerably  plain  that  if 
there  has  been  any  material  shortness  of  water  at  all  it 
is  attributable  rather  to  acts  of  the  plaintifb  them- 
selves than  to  anybody  else.  Under  these  circum- 
stances, in  my  judgment  we  ought  to  vary  tbe 
order  of  Byrne,  J.,  leaving  this  injunction  against 
the  pollution  and  negativing  any  huger  prescriptive 
rights  tiian  those  recognised  by  the  order,  but  dis- 
charging absolutely  so  much  of  the  order  as  relates  to 
the  aosfiaction  of  water.  If  that  is  the  proper  con- 
clusion to  come  to  the  appellants  have  subnantially 
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won  on  this  appeal,  and  they  onght  to  have  the  oo«t« 
of  the  appeal.  As  to  the  ooets  in  the  court  below,  I 
think  that  the  plaintiffs  and  the  defendants  oame  off 
abont  equally  as  to  what  they  won.  Under  those 
oiroumstancesi  I  think  that  the  order  ought  to  be,  as 
regards  the  hearing  in  the  conrt  below,  that  each 
side  pays  its  own  oosts. 

STiBLnro,  L.J. — I  am  of  the  same  opinion.  The 
question  relates  to  the  rdatiTe  rights  of  the  plaintiffa 
and  the  defendants  to  the  user  of  an  artifidal  water- 
course. It  is  a  waterooorse  wfaksh  is  an  ancient  one, 
having  been  in  erist4m(M>  far  some  400  years  at  least. 
The  plaintiffb  are  the  owners  of  a  flour-mill  upon  it 
and  also  owners  of  an  adjoining  factory,  the  mill 
having  existed  there  for  an  unknown  period,  but  the 
factory  having  been  recently  erected.  Kow  the 
watercourse  runs  from  a  place  called  Olyce-Hole  on 
the  river  Brue,  which  is  a  natural  stream,  and  conveys 
water  to  the  mill  and  the  factory,  passiog  by  the  land 
of  the  defendants,  and  after  passing  the  plaintiflfe* 
mill  it  goes  on  and  again  empties  its  water  into  the 
stream.  Its  whole  leogth  is  abont  one  mile  and  a 
half.  There  is  no  question  that  the  plaintifb  and 
their  predecessor  in  title  have  been  entitied 
so  far  as  can  be  discovered  to  the  user 
during  that  period  of  the  watercourse  for  the 
purooses  of  theur  flour-null.  It  also  appears  that  the 
miller  had  had,  so  far  as  it  has  been  discovered,  from 
time  immemorial  the  control  of  the  flow  of  the  water. 
He  has  been  able,  therefore,  so  to  deal  with  the 
water  as  to  avail  himself  of  it  at  such  times  as  he 
pleased  and  im  was  beneflo'al  for  the  purpose  of 
workin|f  the  mill  It  seems  that  he  had  also  cast 
upon  him  the  obligation  of  clearing  the  watercourse 
and  repairing  its  banks.  Now,  it  cannot  be  doubted 
that  in  that  state  of  things  the  plaintiffs  are  entitled 
to  the  benefit  of  the  flow  of  the  stream  and  to  a 
reasonable  use  of  the  water,  at  all  events  for  the 
purposes  of  their  mill,  retumingthe  water  of  such  use 
to  the  natural  stream  in  the  Biver  Brue.  But  the 
plaantifiGi  are  not  content  with  that,  and  they  assert 
that  they  are  entitled  to  the  exclusive  use  for  tiie 
purposes  of  the  mill  of  the  whole  flow  of  water  alons 
this  artificial  watercourse.  Now,  in  dealing  wira 
this,  we  have  to  enquire  first  of  all  on  what  principles 
those  rights  are  to  be  ascertained. 

The  principle  has  been  laid  down  in  various  cases, 
of  which  I  may  mention  Wood  v.  Waud,  StUdiffe  v. 
Booth,  and  the  case  in  the  Privy  Ooundl  of  Aimeihur 
Pershad  Narain  Singh  v.  Kooni  Btharj  PuUuck. 
From  those  authorities,  as  it  seems  to  me,  you  must 
take  into  account  first  of  all  the  character  of  the 
watercourse,  whether  it  is  of  a  temporary  or  permanent 
character;  secondlv,  the  drcumstanoes  under  which 
it  was  created ;  and,  thirdly,  the  mode  in  which  it  has 
been  actually  used  and  enjoyed  as  a  matter  of  fact. 
As  regards  this  watercourse,  it  is  obviously  of  a  per- 
manent character ;  and  there  is  no  question,  tiiere£>re, 
that  rights  and  easements  may  be  aoqdred  in  it.  As 
regards  the  oiroumstanoes  under  which  it  was  created 
we  know  nothing.  It  has  existed  for  hundreds  of 
years,  but  we  know  nothing  as  to  who,  at  tiie  time  of 
the  creation  of  this  watercourse,  were  the  owners  of 
the  various  properties  which  now  belong  to  the 
plaintifb  and  the  defendants  respedively,  or  m  fact  as 
to  the  ownership  of  any  portion  of  land,  alonff  the 
watercourse.  I  have  stated  what  we  know,  shortiy,  as 
resards  the  user  by  the  mill-owner  for  the  time  being. 
I  nave  said  that  he  claims  the  exoluiive  right 
for  the  purposes  of  the  mill  to  the  whole  of  the  water 
alonf  this  watercourse.  That  right  was  put  as  high 
as  this,  that  the  plaintiffii  are  entitied  to  the  use  of 
every  pailful  of  water  in  the  stream,  and  furtiber  it 
was  said  that  the  stream  is  of  such  a  nature  that  every 


pailful  is  of  importance  to  the  owner  of  the  aidlL 
Let  vs  consider  what  are  the  facts  with  rssard  to  the 
rights  which  have  been  exercised  by  tiM  o£er  ownen 
of  property  abutting  on  this  watercourse.  First  of 
all,  the  owners  of  tha  propertiea  whieh  adjoin  have,  it 
if  stated,  used  the  water  for  the  purpose  of  watering 
their  oafttia  and  the  ordinary  purposes  for  whun 
riparian  owners  use  the  adjoining  steam.  Secondly, 
the  defendants  and  their  predcMssors  in  title  were 
owners  of  a  tannery,  and  tl^  used  the  water  for  the 

Surposes  of  their  business.  Thirdly,  the  plaintiffe'  pre- 
ecessors  in  titie  sold  their  property  with  rights  of 
water    for   the   purposes    ox    the    erectioa    of   a 
manufactory,  and  the  plaintiffii  used  the  water  for 
the  purposes  of  a  manufactory  and  not  exdusively 
for  the  purposes   of    a  mill.      If    their   right  be 
as   they    claim,    that   for    the    purposes     of    the 
mill  they  had  the  exclusive  ri^ht  to  the  use  of  every 
pailful  then  they  are  not  entitied  to  use   a  siii£^ 
pailful,  for  the  purpose  of  anything  else.    What  con- 
clusion are  we  to  come  to  with  regard  to  tfaeae  acts  of 
the  owners  P    Th^  ought,  it  seems  to  me,  to  be  takeo 
prtmd  fade  to  have  been  acts  done  in  the  exercise  of 
a  legal  titie  rather  than  as  acts  which  they  had  no 
right  to  do.    I  think,  therefore,  that  it  ought  to  be 
inferred  that  the  owners  abutting  on  tiie  watercouree 
reserved     to    themselves     at    the  time   when  tbe 
watercourse  was  created  the  rip^ht  to  a  reasonable  me 
of  the  water  as  it  passed  their  lands.    The  plaintifil 
are  in  like  msnner  entitied  to  a  similar  right  to  the 
reasonable  use  of  the  water  for  all  reasonable  purposee, 
and  not  merely  for  the  purposes  of  the  milL     In 
substance,  apart  from  the  peculiar  use  of  the  water 
for  the  purposes  of  the  mul,  both  the  pUiniaflif  and 
the  other  adjoining   owners   are   entitied   to  sooh 
rights  as  the  owners  of  lands  adjoining  a  natural 
stream  would  be  entitied  to  inter  Be.    Then,  if  this  be 
the  nature  of  the  phdntiffe'  titie,  have  the  platutiffi' 
rights  been  infringed  P    Byrne,  J.,  came  to  the  ooa- 
dusbn  upon  the  evidence  that  ttey  had.    He  says: 
**  1  tbink  that  the  evidence  shows  the  loss  of  a  sub- 
stantial and  material  amount  of  wat«r  caused  by  the 
defendants'  operation,  which  does  sometimes  interfere 
with  the  working  of  the  mill  in  the  summer  and 
autumn.    It  must,  of  course,  be  borne  in  mind  that 
the  abstraction  and  return  of  water  is  not  a  oon- 
stantiy  equal  operation,  and  it  does  not  give  a  fair 
test  of  result  on  the  working  of  the  mul  to  treat 
the  matter  as  though  it  were,    if  water  is  abstracted 
during  working  hours,  and  the  effiuent  retmmed  at 
night,  for  instanoe,  at  a  time  when  the  stream  is  very 
low,  this  may  very  well  have  a  very  appreciable  remit 
in  the  working   of  the  mill  wmch  might  not  be 
noticeable   if   the    reverse   process  were  adopted." 
That  being  so,  I  have  been  desirous  to  seethe  evidence 
by  which  the  conclusion  is  supported,  and  having 
heard  and  paid  attention  to  all   the    passages   thst 
were  referred  to  by  the   learned  counsel  for  the 
plaintiffs,  I  am  unable  to  arrive  at  the  same  con- 
clusion as  Byrne,  J.    The  right  of  the  def endsAti  to 
use  this  water  is  limited  by  this  th^  must  not  so 
use  the  water  as  to  cause  sensible  injury  to  the 
plaintiffs.     Therefore  the  plaintiffs  coming  here  to 
complain  of  a  user  must  prove  sensible  injury.     Now 
there  are  two  dassos  ox  evidence  which  have  been 
adduced,  as  there  are   in  all   cases   which   invdvs 
questions  of  nuisance.    There  is,  first  of  all,  what  has 
been  termed  direct  evidence  of  injury ;  and  seoondlf, 
the  evidence  of  experts  which  is  adduced  also  by 
persons  who  have  not  worked  the  mill  or  dealt  with  it, 
but  have  paid  a  visit  to  it  and  drawn  condlusions  from 
what  th^  have  seen  there.     To  my  mind  the  first  ii 
that  whidi  we  have  to  regard,  at  any  rate  te  begin 
with.    I  do  not  say  expert  evidence  is  to  be  exdudsd, 
because  it  is  most  valuable  and  useful  if  once  yon 
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ftrriTe  at  the  condanon  that  what  is  properly  termed 
direct  evidence  of  injnry  is  satisfactory  in  tracing  the 
injnry  to  the  defendants*  operations,  and  showing 
that  it  is  due  to  theaa.  Bat  if  the  direct  evidence 
of  injury  is  unsatisfactory,  then,  to  say  the  least, 
it  wants  a  very  strong  case  of  expert  evidence  to 
prove  a  case  for  an  iDJanction.  It  then  sub- 
stantially comes  to  a  case  of  ^ia  timet,  and  very 
strong  evidence  is  wanted  to  mdnoe  the  court  to 
interfere.  Now,  the  direct  evidence  is  far  from 
satisfying  me  that  any  sensible  injury  whatever  ii 
caused  by  the  operation  of  the  defendants'  works.  If 
there  u  any  injury  caused  at  all  it  is  mudi  more 
probably  caused  by  the  devotion  of  a  large  portion  of 
the  stream  to  the  works  carried  on  by  the  plaintiffs. 
I  will  not  pass  over  altogether  the  export  evidence. 
Now,  on  that,  as  usual,  there  is  great  conflict 
The  defendants'  witnesses  admitted  a  certain  amount 
of  abstraction  of  water.  They  put  it  down,  I 
think,  at  1,500  gallons  a  day,  which  they  say 
they  do  not  return.  The  plaintiffs'  witnesses  put 
it  much  higher,  and  I  will  give  them  tiie  benefit  of 
their  caloleation  and  little  more.  I  will  allow  them 
to  suppose  that  8,000  gaUoos  a  day  are  taken  by  the 
defendants — that  is  to  say,  about  one-third  of  what  is 
taken  for  their  own  works.  Now  what  does  it  come 
to?  The  quantity  of  8,000  gallons  a  day  is  taken.  The 
minimum  flow  is  three  mUhon  gallons  a  day,  and  that 
comes  as  near  as  may  be  to  about  a  quarter  per  cent, 
of  the  stream.  That  is  not  snffident  abstraction,  as 
it  seems  to  me,  to  establish  a  case  of  quia  timet* 
Again,  the  learned  judge  in  his  judgment  suffgeeti 
that  there  may  be  something  due  to  &ie  irregmarity 
of  the  mode  in  which  the  water  is  abstracted  and  sent 
down.  I  am  not  prepared  to  say  that  to  take  a  larger 
quantity  of  water  out  of  the  river  at  one  time  and  to 
send  it  down  at  another  would  not  be  such  an 
interference  with  the  flow  of  the  stream  as  to  cause 
sensible  injury  to  the  plidatifEii.  But  I  have  not  found 
any  evidence  of  that  in  the  present  case.  There  is  no 
direct  evidence  on  that  at  aU,  but  it  is  a  mere  sugges- 
tion of  the  experts,  and  they  say  it  may  cause  injury 
to  the  stream.  Upon  these  grounds  I  think  that  it  is 
not  made  out  the  defendants  have  caused  such  a 
sensible  injury  to  the  plaintiffs  as  to  call  for  the 
interference  of  the  court.  One  matter  more  I  should 
desire  to  call  attention  to.  It  was  said  frequently 
in  argument  by  the  counsel  for  the  plain tiflii  that  a 
right  was  claimed  and  it  was  not  necessary  for  them 
to  prove  any  damage.  I  agree  that  if  they  claim  a 
right  to  do  a  thing  which  the  court  thought  was  an 
assertion  of  title  to  a  particular  thing  it  would  not  be 
necessary  for  them  toprove  damage.  There  are  assertions 
in  the  defendants'  statement  of  defence  of  rights 
by  prescription,  but  that  has  not  been  insisted  upon 
at  the  bar.  There  is  also  a  right  claimed  by  the 
defendants  to  use  the  stream  reasonably,  and  an 
assertion  that  the  acts  of  the  defendants  have  been 
consutent  with  the  reasonable  user  of  the  stream.  I 
think  that  when  we  are  varying  the  judgment  of  the 
learned  judge  in  the  court  below,  it  ought  to  be 
provided  by  our  order  that  we  ncmtive  any  right  by 
prescription  or  otherwise  beyond  holding  that  tiiie 
defendants  are  entitled  to  use  the  water  in  this  water- 
course in  a  reasonable  way,  not  causing  any  sensible 
injury  to  the  plaintiffs. 

Cozevs-Habdy,  L.J.— I  entirely  agree,  and  it  is 
only  out  of  respect  to  the  learned  judge  in  the  court 
below  from  whose  decision  we  are  differing  that  I 
think  it  right  to  add  a  few  words.  I  doubt  whether 
this  ought  not  to  be  treated  as  a  natural  stream 
having  regard  to  its  length,  to  the  great  and  unloiown 
antiquity  of  its  constniction,  and  to  all  tiie  other 
Guroumstances.    But  I  am  content  to  treat  it  as  an 


artificial  watercourse,  and  that  being  so,  it  becomes 
necessary  to  consider  and  ascertain  so  far  as  posrible 
what  are  the  mutual  rights  which  have  been  created 
in  the  artificsial  watercourse ;  or,  to  put  the  matter  in 
more  teohnical  legal  phraseology,  what  are  the 
terms  of  the  lost  grant  which  from  the  nature  of  the 
case  must  be  found  to  have  existed  in  some  shape  or 
other  f  Now,  the  plaintiffs  here  contend  that  the 
presumption  we  ought  to  make  is  a  grant  of  all 
the  water  coming  over  what  I  will  call,  the  **  intake  " 
and  gcSng  thence  down  to  the  mill,  and  that  nobody 
else  along  the  course  of  this  artlflaial  watercourse, 
which  is  considerably  more  tiian  a  mile  in  length,  has 
a  right  to  take  a  pailful  of  water  out  of  it.  That  is 
the  construction  which  upon  the  whole  I  think 
Byrne,  J.,  has  adopted.  I  cannot  follow  that.  It 
seems  to  me  to  be  absolutely  inconsistent  with  all  the 
evidence  we  have  and  with  aU  we  know  about  the  origin 
and  uses  of  this  artificial  cut  for  many  years.  On  uie 
other  hand,  the  defendants  raised  a  contention  which 
I  am  equally  unable  to  accept.  It  was  very 
strenuously  and  ably  argued  that  the  implied  grant 
did  not  extend  to  the  whole  of  the  water  in  the 
artificial  channel,  but  only  to  so  much  as  was 
necessary  to  work  the  milL  I  am  quite  unable  to 
follow  that.  It  seems  to  me  the  subject-matter  of  the 
grant  must  be  everything  that  comes  into  the  artificial 
cut  from  the  intake,  and  the  only  difficulty  is  to  ascer- 
tain who  were  the  grantees  and  what  were  the  mutual 
rights  which  were  conferred  on  the  adjoining  riparian 
owners  and  occupiers.  Now,  we  know  something, 
although  not  very  much,  but  that  something  is  very 
interesting,  about  this  watercourse  and  this  Beckery 
Mill.  In  a  matter  of  this  kind  one  of  course  is 
entitled  to  refer  to  a  county  history,  and  on  referring 
to  Oollinson's  History  of  Somerset  I  find  there  a 
verMim  extract  from  the  terriers  of  Bichard  Bure, 
the  last  Abbot  of  Glastonbury  but  one.  He 
was  the  Abbot  of  Glastonbury  from  1497—1524, 
and  I  find  this  statement  in  the  terrier,  "There  is 
another  mill  called  Bedkery  Mill  and  new  falling  mill 
lately  erected  by  the  said  Lord  Abbot."  From  that 
I  thmk  it  is  apparent  that  this  artificial  watercourse 
was  used  more  than  400  years  ago,  and  probably 
constructed  many  hundred  years  before  that.  It 
was  certainly  used  more  than  400  years  ago,  not 
merelv  for  the  purpose  of  the  Beckery  MUl,  which  is 
the  plaintiffs'  mill,  but  also  for  the  purpose  of  a 
fuUi^  mill  on  the  bank  of  the  out,  affording  a  clear 
proof  of  the  user  of  this  cut  for  manufacturing 
purposes.  That  is  enough  to  negative  entirely  the 
foundation  of  the  respondents'  argument — ^namely, 
that  the  sole  grantee,  the  only  person  entiUed  to  the 
benefit  of  the  lost  grant,  was  the  miller.  In  my 
judgment  the  true  inference  from  all  the  facts  is  that 
the  rights  of  the  riparian  owners  and  occupiers  must 
be  regarded  in  the  same  way  as  they  would  nave  been 
had  this  been  a  natural  watercourse.  But  I  think 
that  the  evidence  shows  that  the  riparian  owners  and 
occupiers  are  entiUed  to  a  reasonable  use  of  the 
water  whether  for  domestic  or  manufacturing  pur- 
poses. That  being  so,  I  entirely  agree  with  what  my 
learned  brothers  have  said,  that  although  there  is 
evidence  which  would  have  been  material  and  would 
justify  the  finding  of  the  learned  judge  in  the  court 
below  if  we  had  adopted  his  view  as  to  the  meaninff 
and  operation  of  the  lost  grant — namely,  if  it  had 
been  a  grant  of  all  the  wat^,  still  I  think  that  there 
is  no  emence  whatever  to  which  any  court  ought  to 
attach  tiie  slightest  weight  that  there  has  been  any- 
thing more  than  a  reasonable  user  of  the  water  py 
the  defendants  as  against  the  millers  and  the  riparian 
owners  lower  down.  In  saying  "  reasonable  user " 
it  must  not  be  assumed  that  I  am  forgetting  the 
pollution.    To  that  extent  the  user  was  not  reason- 
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Or.  OF  App. 


able,  bat  I  mean  that  no  more  than  a  leaionable 
quantity  has  been  taken  out  for  mannfaotniiiy  pnr- 
poees  by  the  defendants.  For  these  reasons  X  think 
that  the  judgment  of  the  learned  judge  in  the  court 
below  oannot  stand,  and  I  entirely  adopt  the  views 
whioh  have  been  expressed  by  my  learned  brothers. 

Order  varied. 

Solicitors,  Crwfders,  Vizard,  A  Oldham^  for  Bulleid 
ds  Nixon,  Glastonbury ;  James,  Mellor,  &  Coleman,  for 
Hohhs  A  BrttUon,  Portsmouth. 


EsBATUM. — Ante,  p.  509 :  The  names  of  the  solioitors, 
Jennings  &  Finch,  should  be  given  as  the  solioitors 
for  the  trustees,  not  as  solioitors  for  the  appUoant. 


From  E.  B.  Div.  ') 

(Yaughan  "V^lliams,  Bomer,  and  > 

Mathew,  L.JJ.)  j 


May  2. 


Yah  Gbuttxn  v.  Tbbvbnen.  (a.) 

Landlord  and  tenant — Notice  to  quit — Tenancy  from 
year  to  year — Service  by  registered  letter — Agricuttural 
Holdings  {England)  Act,  1883  (46  A  47  Vict,  c  61), 
M.  28,  83. 

SecMon  28  of  the  AgricuUurdl  Holdings  {England) 
Act,  1883,  by  which  a  notice  under  the  Act  may  he  served 
ly  sending  it  through  the  nost  in  a  registered  letter, 
applies  to  a  notice  to  quit  in  the  case  of  a  tenancy  from 
year  to  year,  which  hy  section  33  is  required  to  he  a  year's 
instead  of  a  half-year's  notice. 

Application  by  the  defendant  for  judgment  or  a 
new  trial  in  an  action  tried  before  Ohannell,  J.,  and 
a  jury  at  Bodmin. 

The  action  was  brought  to  recover  possession  of  a 
farm  in  CknmwaU,  of  which  the  defenaant  was  tenant 
to  the  plaintifP  from  year  to  year.  In  Septembw, 
1900,  the  plaintifP  sent  by  registered  letter  addressed 
to  the  defendant  at  his  residence  on  the  farm  a  year's 
notice  to  quit  on  the  29th  of  September,  1901,  the 
exfnration  of  the  year  of  the  tenancy.  The  postman, 
who  brought  the  letter,  required  the  defendant  to 
sign  for  it  before  deHvenng  it  to  him,  but  the 
defendant  refused  to  sign  for  it  untQ  it  was  given  to 
him.    In  consequence  the  letter  was  not  delivsced. 

On  the  17th  of  October,  1901,  the  plaintiff  brought 
this  action  to  recover  possession,  ana  the  jurv  found 
that  tiie  defendant  knew  or  suspected,  when  he 
refused  the  letter,  that  it  contained  a  notice  to  quit, 

Ohannell,  J.,  entered  judgment  for  the  plaintiff. 

By  section  28  of  the  Agricultural  Holdings  Act, 
1883,  "any  notice,  request,  demand,  or  other 
instrument  under  this  Act  may  be  served  on  the 
person  to  whom  it  is  to  be  ffiven,  either  personally, 
or  by  leaving  it  for  him  at  his  last  known  place  of 
abode  in  England,  or  by  sending  it  through  tiie  nost 
in  a  registered  letter  addressed  to  him  there ;  and,  if 
so  sent  hv  post,  it  shall  be  deemed  to  have  been 
served  at  uie  time  when  the  letter  oontaiuing  it  would 
be  delivered  in  ordinary  course;  and,  in  order  to 
prove  service  by  letter,  it  shall  be  suffioient  to  prove 
that  the  letter  was  properly  addressed  and  posted, 
and  that  it  contained  the  notice,  request,  demand,  or 
other  instrument  to  be  served."  By  section  33. 
where  a  half-year's  notice  expiring  with  a  year  of 
tenancy  is  by  law  necessary  and  sufficient  for  deter- 
mination of  a  tenanov  from  year  to  year,  ayeaar's 
notice  so  expiring  shall  be  necessary  and  sufficient  for 
the 


(a.)  Reported  by  W.  F.  Babry,  Bsq.,  Barrister- 

at-Law. 


J,  A,  Foote,  E.G.,  and  J,  A,  Hawke,  for  the  defend- 
ant.-^A  notice  to  quit  is  not  such  a  notice  as  can  be 
served  by  renstored  lettw  under  section  28  of  the 
Agricultural  Holdings  (England)  Act,  1883.  It  ii 
not  a  notice  *'  under  this  Act"  within  the  meaning  of 
section  28.  The  instruments  referred  to  in  tiist 
section  are  those  which  are  created  by  the  Act,  of  whioh 
there  are  many  kinds.  A  notice  to  quit  eodsti  inde- 
pendently of  the  Act,  section  83  merely^  reguleting 
its  length  and  requiring  it  to  be  a  yesr*s  instead  of  a 
half-year's  notice.  There  is  a  dimwence  of  opinion 
among  the  text-books  upon  this  point  If  this  con- 
tention is  correct,  then  the  notice  to  quit  has  not 
been  properly  served  at  common  law. 

YATTGHAir  Williams,  L.  J.— We  are  all  ag^oed  that 
the  notice  to  quit  comes  within  the  Act.  Aat  being 
so,  there  is  no  use  in  arguing  the  second  point. 

Lord  Coleridge,  K.C.,  and  BodiUy,  for  the  plaintiff; 
were  not  caUed  upon.    • 

Thx  Oox7BT  dismissed  the  application. 

Solicitors  for  the  plaintiff,  OoUyer-Bristow,  Eitt, 
Curtis,  A  Dods, 

Solicitors  for  the  defendant,  Sobbings,  Billing,  & 
Co.,  for  Page  ds  OryUs,  Bedruth. 


April  30. 


C 


From  P.  D.  &  A.  Div. 

(OoUins,  M.B.,  and  Stirling  and 

Oozens-Hardy,  L. JJ.) 

Blaoebtt  v.  Blaokbtt  and  Frail,  (a.) 

Practice  —  Divorce  —  Security  for  costs  —  Claim  for 
damages — Bankrupt  petitioner — Matrimonial  Causes 
Act,  1857  (20  <£;  21  Vict.  c.  85),  s.  33. 

The  court  tnU  not  order  security  for  costs  to  be  gives 
by  a  petitioner  in  a  divorce  action  merely  because  he  is  an 
undischarged  bankrupt,  though  he  claims  damages  against 
the  co-respondent. 

Smith  v.  Smith,  31  W.  R.  124,  7  P.  D.  227,  over- 
ruled. 

This  was  an  appeal  from  a  decision  of  Jenne,  P. 

A  petition  for  cuvorce  was  presented  by  the  hushsnd 
against  his  wife. 

Damages  were  daimed  against  the  co-reapondent 
FraiL 

The  co-respondent  asked  that,  as  damages  were 
claimed  against  him,  the  petitioner  should  givs 
security  for  costs. 

The  registrar  made  an  order  directing  the  petitioner 
to  ffive  security  for  costs  within  fourteen  days  or 
withdraw  his  daim  for  damages  against  the  oo- 
respondent. 

The  petitioner  took  out  a  summons  by  way  of 
appeal  &om  this  order. 

Jeune,  P.,  allowed  the  appeal  and  reveraed  the 
registrar's  order. 

The  co-respondent  appealed. 

Inderufick^  K.C.,  and  Murphy,  for  the  appeaL 

Bargrave  Deans,  K.C.,  and  Barnard,  for  the 
petitioner. 

Inderwick,  K.C.,  replied. 

Ck>LLiN8,  M.B.— This  is  an  appeal  from  a  decision  of 
Jeime,  P.,  in  which,  overru.inff  the  decision  which 
the  registrar  had  come  to,  he  a&owed  the  petitionsr 
to  prosecute  his  suit  without  giving  security  for  costs. 
The  petitioner  is  an  undisdhuiged  bankrupt,  and  he 
claims  damages  against  the  co-respondent.    Undv 

(a.)  Beported  by  J.  L  Stibljno,  Esq.,  Barrlster- 

at-Law. 


VoLL. 
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High  Ck>T7BT. 


thflie  oiroamstenoes  the  registrar  ordered  him  to  give 
aeourity  for  ooete,  bat  the  learned  President  has  oome 
to  the  oonclnsioB  that  these  oiroomstances  in  point  of 
law  afforded  no  snfBoient  ground  on  which  security 
should  be  exacted.    Now,  the  question  before  us  is 
whether  the  President  was  right  in  the  conclusion  at 
which  he  has  arrived.    It  is  contended  that  there  is  a 
well-known  practice  of   the  Probate  C!ourt  to  the 
contrary,  and  it  is  said  that  this  case  ii  ^veraed  by 
a  case  decided  so  long  ago  as  1852,  whidi  must  be 
taken  to  have  regulatM  the  practice  ever  since.    I  am 
not  sure  what  would   be  sufficient  to  establish   a 
practice  with  which  we  would  not  interfere,  even  if 
we  were  satisfied  that  it  did  not  rest  on  a  good  basis. 
Gates  of  this  sort,  however,  are  very  rare,  and  it  is 
not  as  though  they  occurred  every  d«y  and  had  been 
dealt  with  on  a  uniform  svstem  of  practice.    That 
being  so,  and  it  not  being  clear  that  the  practioe  in 
the  matter  has,  as  a  fact,  been  uniform,  I  think  we 
are  at  liberty  to  look  at  the  practice  and  see  whether 
there  is  any  principle  which  sustains  it.    First,  I 
oome  to  the  foundation  of  the  whole  alleged  wactice, 
the  case  of  Smith  v.  Smith,  31  W.  B.  124,  7  P.  D. 
227.    That   case   is    very  meagrely   reported,    and 
the    judgment    Is   simply    in    these   terms:    "Tne 
court  granted  the  applioation  unless  the  petitiouer 
within  a  week  withdrew  the  claim  for  damages.*' 
So  far   as   this   judgment  rests  on   any   statement 
of  law  it  rests  on  Mr,  Scarlets  amiment,  which  is 
given  in  four  lines :  "  Searle,  for  the  co-respondent, 
ajyplied  for  security  for  costs  and  a  stay  of  proceed- 
ings until  the  security  had  been  given.    The  proceed- 
ings, so  far  as  damages  are  claimed,  are  in  the  nature 
of  an  action  for  crim.  con.,  to  which  the  practice 
at  common  law  is  applicable.'*     That  is  the  whole 
argument,  and  the  judgment  is  nothing  more  than  an 
application  of  that  argument,  and  does  not  ^ve  any 
other  reasons.     IRier^ore  I  venture  to  criticize  the 
reasons  givenby  Mr.  Searle.  He  says  that  the  effect  of  a 
claim  for  dainages  was  to  introduce  the  practice  at 
common    law.      Now,  what   was   the  practice    at 
common  law  P    The  practioe  at  common  law  certainly 
was  not  to  order  securibr  for  costs  to  be  given  by  a 
party  to  an  action  simply  because  he  was  a  poor  man. 
Poverty  was  no  ground  at  common  law  for  ordering 
securi^  for  costs.     According  to  the  common  law 
practice,  therefore,  the  petitioner  ought  to  be  allowed 
to  bring  his  action,  and  the  evidence  as  to  the  Probate 
Gourt  practioe  is  not  sufficient  to  justify  us  in  build- 
ing on  so  weak  a  foundation.    Then  we  oome  to 
later  authorities.    The  first  is  the  case  of  CoweU  v. 
Taylor,  34  W.  B.  24,  31  Gh.  D.  34.    The  headnoto 
to  that  case  is  this:    "The  court  will  not  require 
security  for  costs  to  be  given  by  a  plaintiff  who 
sues  as  trustee  in  bankruptgr  even  wnen  he  is  in 
insolvent  circumstances,"  and  Bo  wen,  L.J.,  in  his 
judgment,  cites  with  approval  the  following  passage 
from  the  judgment  of  the  lato  Lord  Esher,  then 
(Brett,  J.)  in  SyTce$  v.  Sykea,  17  W.  B.  799,  L.  B.  4 
4  0.  P.  645,  at  p.  650 :  **  Insolvency  alone  is  not  a 
ground  for  oompdling  s ^'curity.    But  an  exception  has 
been  engrafted  on  that  rule,  where  the  plaintiff  is 
merely  lending  his  name  for  the  benefit  of  another 
person,  and  is  therefore  not  the  real  plaintiff  in  the 
action ;  as  where  he  has  assigned  his  mterest  in  the 
debt  to  another.    There  is  no  authority,  however,  for 
extending  that  exception  to  the  case  of  an  executor 
or  assignee  of  a  bankrupt."    The  next  case  is  Rhod€B 
V.  DawBon,  34  W.  B.  240,  16  Q.  B.   D.   548.    The 
second  paragraph  of  the  head-noto  to  that  case  runs 
as  follows:    ''A  receiving  order  made   under   the 
Bankruptcy  Act,  1883,  does  not  divest  the  debtor  of 
his  property,  and  what  he  recovers  as  plaintiff  in  an 
action  IS  ms  property,  both  legally  and  equitably, 
although  he  must,  when  he  recovers  tt,  hand  it  over  to 


the  official  receiver  for  the  benefit  of  his  ereditonif 
he  does  not  pay  or  compound  with  them.  Therefore 
a  debtor  against  whom  a  receiving  order  has  been 
made  ought  not  merely  on  that  ground  to  give 
security  for  the  costs  of  any  action  in  which  h9  may 
be  the  plaintiff."  In  his  judgment  in  that  case 
Lmdlev,  L.  J.,  says  this :  *'  The  &w  ujpon  this  subject 
is  well  summed  up  in  the  last  edition  of  Ctiitty's 
Arohbold,  voL  1,  part  5,  c.  33,  p.  398 :  *  The  plaintiff 
will  not  be  comp^ed  to  give  security  for  costs  merely 
becauss  he  is  a  pauper,  or  bankrupt,  or  insolvent,  and 
this  even  in  a  qui  tarn  action.  And  this  rule  af^es 
where  the  plamtiff  is  trustee  of  a  bankrupt  and  is 
suing  for  the  benefit  of  the  estato,  or  where  the 
p]fti«tiff  Is  suing  as  executor  for  the  benefit  of  the 
testator's  estate."  There  are  other  passages  in  tiie 
cases  I  have  dted,  but  I  do  not  tnink  they  add 
anything.  But  then  it  is  said  tiiat  there  is  a 
special  droumstance  in  this  case  arising  out  of 
section  33  of  the  Matrimonial  Causes  Act,  1857. 
[His  lordship  read  the  section,  and  continued :]  It  is 
contended  that,  since  that  section  gives  the  csurt 
power  to  direct  in  what  manner  such  damages  shall 
be  applied,  the  bankrupt  is  not  suine  for  himself,  but 
is  a  mere  conduit  pipe  through  which  the  court  allows 
a  sum  of  money  to  get  into  the  hands  of  the  persons 
whom  the  court  rainks  ought  to  have  it,  and  he 
ought,  therefore,  to  be  regarded  as  a  person  suing  for 
the  benefit  of  another  person.  I  think  that  argument 
is  met  by  the  passage  I  have  dted  from  the  head-noto 
to  Rhodes  v.  Dawson,  because  there  the  receiving 
order  did  not  divest  the  debtor  of  his  property,  but 
when  he  recovered  it  he  was  bound  to  hiincr  it  over  to 
the  reodver  for  tiie  benefit  of  his  creditors ;  but  though 
he  was  in  that  podtion,  he  was  not  a  person  against 
whom  security  for  costs  was  ordered.  I  think,  there- 
fore, this  argument  fails ;  while,  if  we  are  to  follow 
the  practice  at  common  law,  there  can  be  no  doubt 
tiiat  the  judgmentof  the  learned  Preddent  was  right, 
and  tiiat  this  appeal  must  be  dismissed. 

SxiBLiira,  L.  J. — I  am  of  the  same  opinion»  and  for 
the  same  reasons. 

Oozezts-Habdy,  L.J.— I  agree. 

Sdlidtors,  Woodcock,  Byland,  A  Co* ;  CoHyer-Brlstow 
db  Co. 


Kigl  Qtwxt  o(  Jfujsttce. 

^^}:\  "  April  14. 16. 24. 

RtMMHH  v.  WBB0TBB.  (o.) 

Trustee — Conflicting  equities — Fraud  of  agent — Negli- 
gence^Apparent  ownership — Estoppel — Conveyancing 
Act,  1881  (44  di  45  Vict.  c.  41),  s.  65. 

R,  trans/erred  the  legal  title  in  a  bond  of  the  Tyne 
Commissioners  to  H,,  a  stockbroker,  /or  the  purpose  of 
enabling  him  to  sell  the  bond  on  behalf  of  R.  The 
transfer  stated  thai  H.  had  paid  the  consideration  to  R., 
but  no  money  ufas  in  fact  paid,  H,  executed  a  mortgage 
of  the  bond  by  deed  to  W,  for  £1,000,  and  W.  gave 
notice  of  his  mortgage  to  the  Tyne  Commissioners.  H. 
applied  the  money  to  his  own  use  and  became  a  bank' 
rupt. 

Held,  that  whether  the  case  uxu  one  of  general 
authority,  with  no  limit  brought  to  the  notice  of  W.,  the 
mortgagee,  or  was  to  be  regarded  as  a  case  of  estoppel,  R. 
was  not  entitled  to  priority  or  to  a  vendor's  lien  as  agains 
W. 


(a.)  Beported  by  Pattl  Stbioxlakd,  Esq.,  Barrister- 

at-Law. 
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HiaH  OouBT. 


RTMinni  V«  WXBSTBB. 


HiohOotibi. 


This  WM  an  tction  by  Bimmer  agaiiurt  the 
defendants  Hall  and  Webster,  addng  to  have  a  bond 
iemed  by  the  l^e  Improvement  €k>mmi8sionen 
under  powers  created  by  private  Aots  of  Parliament, 
retransferred  to  him  free  from  a  mortgage  to  the 
defendant  Webster,  or  in  the  alternative  for  re- 
demption. 

The  facts,  as  set  out  in  the  judgment  of  Farwell, 
J.,  were  as  follows :  On  the  17th  of  July,  1900,  the 
dUuntiff  was  appointed  trustee  of  the  will  of  one 
Charles  Qerrard,  who  had  died  in  1893,  and  part  of 
whose  estate  consisted  of  a  bond  of  the  Tyne 
Improvement  Commissioners.  This  bond  was  duly 
transferred  to  the  pkuntiff  on  the  Idth  of  August, 
1900,  and  the  transfer  was  duly  registered  by  the 
commissioners  on  the  28th  of  August,  1900. 

The  defendant  Hall  was  a  stock  and  share  broker 
at  Darlington,  and  in  September,  1900.  he  was 
instructed  by  the  plaintiff  to  sell  the  bond,  and  on 
the  11th  of  September  the  bond  was  sent  to  him  at 
his  request,  and  Hall  knew  that  the  plaintiff  held 
this  bond  as  trustee  of  Charles  Gerrard's  estate. 

On  the  13th  of  December,  1900,  Hall  wrote  to  the 
plaintiff  stating  that  he  was  arranging  for  the  sale  of 
the  bond  in  two  portions  of  £500  and  £1,500,  and 
endosed  two  tranisfer  deeds  by  which  the  security 
was  transferred  to  himself,  and  such  transfers  were 
expressed  to  be  made  in  consideration  of  £1,500  and 
£500  respectively  paid  to  the  plaintiff  by  Hall, 
although,  of  course,  no  money  was  in  fact  paid ;  and 
on  the  next  day  the  plaintiff  executed  these  transfers 
and  returned  them  to  Hall. 

On  the  4th  of  January,  1901,  the  plaintiff  received 
the  usual  notice  from  the  secretary  of  the  Tyne  Com- 
missionen  informing  him  that  these  transfers  had 
been  lodged  for  registration;  the  secretary  afterwards 
pointed  out  that  the  transfers  were  not  in  proper 
form  and  suggested  some  alterations.  The  transfers 
as  altered  were  sent  to  the  plaintiff  by  Hall,  and  on 
the  28th  of  January,  1901,  were  returned  by  the 
plaintiff  to  Hall  duly  altered  and  initialled,  and  on 
the  4th  of  February,  1901,  were  duly  registered  by 
the  T^ne  Commissioners. 

Unfortunately  Hall  was  a  rogue,  and  on  the  17  th 
of  December,  1900,  he  obtained  from  the  late  defendant 
Webster  a  loan  of  £1,000  en  tiie  security  of  the  bond 
and  the  transfers.  He  told  Webster  that  he  was  the 
owner  and  asked  for  a  temporary  loan.  Webster's 
evidence  was  taken  on  commission,  and  he  has  since 
died. 

In  the  opinion  of  the  learned  judge  there  was 
nothing  to  suggest  that  Webster's  conduct  was  in  any 
way  open  to  susoicion;  he  had  known  Hall  for  some 
time  and  had  perfect  faith  in  his  honesty. 

On  the  22na  of  December,  1900,  Hall  executed  a 
mortoiAe  by  deed  (dated  the  17th  of  Deoember] 
to  Webster  of  the  bond,  and  on  the  28th  of 
Deoember,  Webster  sent  the  bond  and  the  transfers  to 
the  secretary  of  the  Tyne  Commissioners  for  registra- 
tion and  gave  them  notice  of  his  mortgage. 

On  the  18th  of  January,  1901,  the  secretary  wrote 
to  Webster  that  the  commissioners  would  not  take 
cognizance  of  his  notice  of  mortgage,  but  that  if  he 
wished  it  he  could  have  it  registered  as  an  absolute 
assignment,  and  on  the  28th  of  January  Webster 
wrote  to  the  commissioners  statmg  that  he  did  not 
propose  to  have  his  mortgage  registered  at  present. 

Meanwhile  the  plaintiff  Had  been  pressing  Hall  to 
carry  out  the  sale  of  the  bond,  and  on  the  11th  of 
Maroh,  Hall  went  to  London  and  wrote  to  Webster 
an  account  of  his  financial  difficulties. 

On  the  14th  of  March  the  plaintiff's  solicitors  gave 
Webster  notice  of  the  plaintiffs  title,  and  on  the  18th 
of  March,  Webster  sent  his  mcntgage  to  the  com- 
missioners and  requested  them  to  register  it,  but 


before  this  was  done  the  writ  in  this   action  wm 
issued. 
HaU  became  bankrupt,  and  is  in  prison. 

U^^ohn,  E.G.,  and  G,  F^  Hart,  for  the  plaintifE. 

Jeiikiru,  JT.C,  and  W,  Baktr^  iac  the  defendant 

Fabwxll,  J.,  after  stating  the  facts,  sud:  'Da 
question  now  arises  which  of  tlie  two  innocent  ^artiM 
is  to  suffer  for  Hall's  rascality.  Now  the  qnestioa  in 
this  case  is  one  of  oonflictinff  equities — ^the  legal  tide  k 
m  Hall ;  Webster  never  obtained  that  registratioa 
which  was  essential  under  the  Tyne  Commissionsn 
Act  to  obtun  a  legal  titie,  nor  had  he,  when  he 
requested  the  commissioners  to  register  his  mortgage 
on  the  18th  of  March,  "a  present  absolute  and 
unconditional  right  to  r^istration" :  see  Natmm  ▼. 
Morgan,  36  W.  R  677,  37  (&.  D.  346 ;  Ireland  v.  Hart, 
ante,  p.  315,  [1902]  1  Ch.  522. 

The  question  for  my  determination,  therefore,  ii 
whether  the  plaintiff  has  by  any  act  or  de&ult  of  hii 
own  displaced  the  higher  equitable  right  that  is  given 
him  by  the  priority  of  his  titie  in  point  of  date. 

It  is  contended   that   thero  is  a  broad   genenl 
principle,     perhaps     most     succinctiy     stated    hj 
Ashunt,  J.,  in  Lickbarrow  v.  Miuon^  2   T.  R  63, 
that  ''wherover  one  of  two  innocent  persons  mut 
sufiSer  by  the  acts  of  a  third  he  who  has  enaUed 
such  third  person  to  occasion  the  loss  must  snstsin 
it."   But  to  adopt  Lord  Selbome's  words  in  Sernd 
V.  Burdick,  33  W.  B.  461,  10  App.  Cas.  74,  at  p.  81: 
"  It  is  often  danfferous  to  infer  even  from  very  strong 
words  when  uMieddiveno  irUnUu,  conclusions  on  otkr 
subjects  which,  if  they  had  been  present  to  the  mindi 
of  the  speakers,  might  perhaps  have  led  to  tiiflii 
being  more  guarded  or  qualified."    It  would  serve  no 
useful  purpose  if  I  were  to  attempt  to  go  through  and 
discuss  the  various  common  law  cases  that  have  been 
cited  to  me,  especially  as  in  the  last,  Far^harton  ▼. 
King,  49  W.  R  673,  [1901]  2  K.  B.  697,  there  if  s 
remarkable  conflict  of  judiolal  opinion,  but  I  desire  to 
express  my  respectful  concurronce  witii  the  obeervir 
tious  of  Vaughan  Williams,  L.J.,  in  that  case  "  thai  it 
is  impossible  in  the  face  of  the  various  authorities  to 
say  that  in  every  case  in  which  the  act  of  one  of  two 
innocent   persons   has    enabled   a  third   person  to 
occasion  loss,  the  first-mentioned  per«on  must  beer 
the  loss."    It  is  plain  that  a  man  may  in  many  caiei 
entrust  another  with  all  the  indicia  of  ownershipi 
including  the  legal  titie,  and  yet  not  deprive  himwf 
of  his  equitable   rights.     I  am  not   concerned  to 
consider  the  case  at  common  law,  as  the  case  before 
me  is  one  of  equities  only,  and  it  is  sufficient  to  refer 
to  two  authorities  to  illustrate  my  meaning.    A  man 
may  transfer  his  shares  in  a  companv  to  a  single 
trustee  and  entrust  him  with  the  certificate,  and  yet 
enforce  his  equitable  titie  against  a  purohtaer  or 
mortgagee  of  the  trustee  who  has  not  obtained  the 
legal  titie :  Shropshire  Union  Bailways  and  CanaU  Co, 
V.  Beg.,  23  W.  B.  709,  L.  B.  7  H.  L.  496.    Agiun,  he 
may  cause  land  purchased  by  him  to  be  oonveved  to  s 
trustee  by  a  deed  containing  a  statement  that  the 
trustee  has  paid  the  purchase-money,  and  may  hsod 
over  the  deed  to  him  and  yet  enforce  his  equitable  title 
in  a  similar  way :  CarriU  v.  Beal  and  Personal  Advana 
Co.,  37  W.  B.  677, 42  Ch.  D.  263.    The  principle  upon 
which  those  cases  are  founded  is  stated  by  Lord  Cains, 
L.  B.  7  H.  L.,  at  pp.  507  and  509  of  Shropshire  Unioik 
Bailways  and  CaruUs  Co,  v.  Beg.  so  far  as  relevant 
to  the  present  case.    On  the  other  hand  it  is  equsUy 
well  settled  that  if  a  man  hands  over  the  indicia  oi 
titie  to  a  third  person  for  the  purpose  of  enabling 
that  person  to  raise  money  either  for  his  own  benefit 
(Perry  Herrick  v.  AUwood,  6  W.  B.  204,  2  De  G.  ft  J* 
21}  or  for  the  benefit  of  the  owner  (Broddeshy  v.  Tern- 
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peranee  Permanent  Building  Society  43  W.  B.  606, 
[1896]  A.  O.  173),  bat  with  a  limit  on  the  amoimt, 
the  lender,  being  ignorant  of  the  limit,  is  entitled  to  a 
charge  for  the  whole  amount  adyanced  although  it 
exceed  the  limit.    It  is  sn£Boient  to  read  one  passage 
from  liord  Maonaghten's  jndsment  ([1895]  A.  0.,  at 
p.    184):   **The  principle  underlying  these  cases  is 
that  the  man  possessed  of  the  prior  equity  cannot 
be  deprived  of  his  title  unless  he  has  been  gfuilty  of 
some  negligence.    But  the  word  negligence  imports 
the  neglect  of   some  duly  toward  tiie  person  in- 
jured":   Swan  ▼.  North  British  AuOrataeian  Co., 
11  W.  B.  862,  2  H.  &  C.  176.     A  man  is  entitled  to 
deposit  his  deeds  with  his  solicitor  or  his  banker,  or 
to  send  his  certifioate  to  his  broker,  or  to  yest  his 
property  in  the  name  of  another  person  and  hand 
him  the  title-deeds  without  thereby  giving  rise  to  any 
implioation  inconsistent  with  his  own  benefloial  title, 
beoanse  his  acts  are  in  accordaoce  with  the  common 
usage  of  mankind,  and  no  other  member  of   the 
community  therefore  is  entitled  to  allege  that  such  a 
coozse  of  action  contains  any  inidtation  to  him  to  act, 
from  which  a  duty  to  him  can  be  inferred.    But  the 
course  of  action  above-mentioned  is  also  consistent 
with  an  intention  that  the  person  to  iriiom  the  indicia 
of  title  are  entrusted  should  deal  with  the  property. 
And  if  it  is  once  proved  or  admitted  tibat  such  was 
the  intention,  the  case  then  falls  to  be  decided  in 
accordance  with  the  principles  goveming  the  cases  of 
authority  ffiven  to  an  agent;  and  the  owner  comes 
under  a  duty   to   the   persons    whom  he   intends 
to  act,  on  such  authority,  to  give  them  notice  of 
any  limit  that  he  places   on  the  authority  which 
he    has    by   his    own    act    made    apparently   co- 
extensive with  absolute  ownership.     Tiiis  disposes 
of    Mr.    Upjohn's    contention   that    the   cases   of 
Perry  Herrick  v.  AUwood  and  BroekMby  v.  Temperance, 
<6c..  Society  are  confined  to  an  excess  of  the  limit  of 
borrowing,  and  do  not  extend  to  a  mortgage,  when 
the  authority  is  only  to  selL    The  authority  which 
the  owner  has  given  can  only  be  limited  by  the 
indicia  of  projjerty  whidi  he  has  nven.    The  par- 
tioular  autnonty  proved  or  admitted  is  necessary  in 
order  to  make  the  case  one  to  which  the  principles  of 
agency  apply  at  alL    But  when  diat  is  once  proved, 
and  the  owner  is  found  to  have  given  the  vendor  or 
borrower  the  means  of  representing  himfAli  as  the 
beneficial  owner,  the   esse   becomes  one  of  actual 
authoritv,  apparently  equivalent  to  absolute  owner- 
ship, and  involvmg  the  r^ht  to  deal  with  the  pro- 
perty as  owner ;  and  anv  limitations  on  this  generality 
must  be  proved  to  have  been  Iwought  to  the  knowledge 
of  thepurchaser  or  the  mortgagee.    But  then  it  is 
urged  that  Hall  became  a  trustee  for  sale  when  the 
bond  was  transferred  to  him,  and  tiiat  a  trust  for  sale 
does  not  authorize  a  mortsage.      But  it  was  the 
unnecessary  transfer  of  the  legal  title  to  Hall  that 
enabled  him  to  deal  with  the  bond  as  owner,  and  the 
principles  which  I  have  stated  are  equally  applicable 
whether  the  dishonest  vendor  or  mortgagor  nas  the 
legal  title  as  a  trustee  or  not.    The  gist  of  the  case  is 
that  the  real  owner  has  invested  the  dishonest  vendor 
or  mortgagor  with  all  the  indicia  of  title  as  absolute 
owner  for  the  purpose  of  enaUing  him  to  deal  with 
the  property,  but  m  a  limited  way  only ;  whether  the 
trust  was  to  sell  only  or  to  mortgage  only  is  im- 
material, if  the  mortg^ee  or  purchaser  had  no  notice 
of  the  existence  of  any  trust  at  all.    Further,  there  is 
another  class   of   oases   distinot   from   the  case  of 
authority  or  agency  which  do  fall  under  the  general 
principle  whi^   I   have  cited  from  Lickbarrow  v. 
ifcMon,  and  which  are  oases  of  pure  estoppel.    If  the 
owner  of  property  clothes  a  third  person  with  the 
apparent  ownenhip  and  right  d  dinosition  thereof, 
l^  not  merely  transferring  it  to  him,  but  also  by 


acknowledging  that  the  transferee  has  paid  the 
consideration  for  it  to  himself,  he  is  estopped  from 
asserting  his  title  as  against  a  person  to  whom 
iudi  third  party  has  disposed  of  the  property  and  who 
took  it  in  good  faith  and  for  value.  Mice  v.  Bice,  2 
W.  B.  139,  2  Dr.  73,  is  a  good  illustration.  If  a  man 
acknowledges  that  he  has  received  the  whole  of  the 
purchase-money  from  the  person  to  whom  he  transfers 
property  he  voluntarily  arms  the  purchaser  with  the 
means  of  dealing  with  the  estate  as  the  absolute  legal 
and  equitable  owner  free  from  every  shadow  of  incum- 
brances or  adverse  equity  (2  Dr.,  at  p.  83),  and  he  can- 
not be  heard  to  say  that  he  has  not  in  fact  received  such 
pnrohase-money ;  it  makes  no  difference,  in  my  opinion, 
whether  that  acknowledgment  is  made  before  the 
Oonvevancing  Act,  on  a  conveyance  of  land  by  the 
receipt  clause  in  the  body  of  the  deed  and  the  indorsed 
memorandum;  or,  since  the  Act,  by  the  former 
only ;  or  in  a  statutory  transfer  by  the  statement  in 
the  ststotory  form  that  the  money  has  been  paid. 
The  statutory  form  is  siven  in  the  schedule  as  the 
effectual  mode  of  transfer,  and  the  Act  reouires  the 
true  consideration  to  be  stated ;  it  would  be  disastrous 
now  to  hold  that  these  forms  which  have  been  used 
for  years  are  not  fully  effectual,  but  require  to  be 
snp^emented  by  a  conveyancer's  receipt  danse. 
There  is  nothing  adverse  to  tibis  in  Carritt  v.  Beai  and 
PersoncU  Advance  Co.  In  that  case  the  purchaser  on 
completion  took  the  oonvesrance  of  land  to  a  trustee 
for  himself;  the  purchaser's  name  did  not  appear  on 
the  conveyance,  out  the  purchase-money  was  stated 
to  have  been  paid  tyy  the  trustee.  Chitty,  J.,  held 
that  this  statement  did  not  involve  any  representation 
that  the  trustee  had  paid  for  the  property  out  of  his 
own  money.  But  his  decision '  does  not  extend  to  a 
case  where  the  owner  himself  conveys  in  consideration 
of  the  payment  of  the  purchase-money  to  himself  by 
the  transferee.  The  distinction  is  obvious ;  the  mere 
statement  that  the  purdiase-money  has  been  paid  by 
the  transfoee  is  consistent  with  such  payment  having 
been  made  out  of  trust  money  in  his  hands  belonging 
to  third  persons,  but  it  is  not  consistent  with  absolute 
non-payment.  !niere  is  no  contradiction  of  the  deed 
in  saying,  *'True  the  purchase-money  was  paid  b^ 
him,  out  out  of  some  third  person's  money  " ;  there  is 
a  direct  contradiction  in  saymg  that  it  was  never  paid 
at  all. 

In  this  case  the  plaintiff  transferred  the  whole  legal 
title  to  EEall  for  the  purpose  of  enabling  him  to  sell, 
aud  he  executed  a  tnmsf  er  which  stated  that  Hall  had 
paid  him  the  consideration ;  he  was  fully  aware  of 
tiiis,  and  his  letter  of  the  28th  of  February  appears  to 
point  to  an  intention  on  his  part  that  HaU  should 
raise  money  on  the  bond,  but  I  do  not  think  it  fair  to 
lay  much  stress  on  that  letter,  as  the  plaintiff  was  not 
cross-examined. 

But  whether  the  case  be  regarded  as  one  of  general 
authority  with  no  limit  brought  to  the  mortgagee's 
notice,  or  as  one  of  estoppel,  the  plaintiff,  in  my 
opinion,  fails  to  establish  the  priority  that  he  claims ; 
and  his  daim  to  a  vendor's  hen  is  also  defeated  on 
similar  prinoiples :  see  Bice  v.  Bice  and  White  v.  Wake- 
field, 7  Sim.  401. 

There  will  be  the  usual  judgment  for  redemption. 

Solicitors,  ff.  W.  ffenniker  Bance ;  WUliamaon, 
Hill,  <k  Co. 
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CJ- IMy.  j  May  IS.  16. 

Sweet  v.  Bishop  of  Ely.  (a.) 

Ecclesiastical  law — Vicar — Judicial  separation  from 
wife— Persistent  cruelty — Vicar  deprived  of  his  prefer- 
ment  by  hishop — Validity  of  bishop* s  declaration — 
Matrimonial  Causes  Act,  1878  (41  &  42  Vict.  c.  19), 
a.  ^^Clergy  Discipline  Act,  1892  (55  its  56  Vid,  c 
32).  a.  1,  sub'Sedion  1  (d)  (e) — Summary  Jurisdiction 
{Married  Women)  Act,  1895  (58  <fc  59  Vict,  c.  39).  s. 
12-^Iwterpretation  Act,  1889  (52  <£  53  Fic^.  c.  63), 
a.  38. 

^  separation  order  under  the  Summary  Jurisdiction 
{Married  Women)  Act,  1895,  toas  made  against  the  vicar 
of  0,  byjusticei  at  petty  sessions  upon  the  ground  of  his 
persistent  cruelty  to  his  wife^  Upon  the  order  becoming 
conclusive,  the  hishop  of  the  diocese  declared  the  living  of 
(7.  vwoard,  purporting  to  act  under  section  1  of  the  Clergy 
Discipline  Ad,  1892. 

ffdd,  that  the  bishop* s  declaration  was  invdlid, 

A  clergyman  cannot  be  deprived  of  his  living  by  reason 
only  of  a  separation  order,  based  ttpon  persistent  cruelty, 
being  made  against  him. 

Interpretation  Ad,  1889,  a.  38,  considered. 

Motion  by  the  Yiosr  of  €k>wlinge,  Suffolk,  to 
lestrain  the  Bishop  of  Ely  and  a  charohvrarden  of  the 
palish  of  Oowlin^  frominterferinfl;  with  the  plaintiff's 
enjoyment  of  the  prefennent  of  Cowling,  and  from 
instituting  any  other  person  into  the  prefennent,  or 
from  treanng  as  valid,  or  aoting  npon,  a  dedaration 
made  by  the  bishop  that  the  said  preferment  was 
▼aoant.  The  patrons  of  the  living,  the  Fellows  and 
Scholars  of  Tnnity  EEall,  Cambridjffe,  were  also  joined 
as  defendants,  bat  the  plaintiff^  claim  was  sub- 
stantially against  the  bishop,  who  had  made  a 
dedaratim  under  the  Olergy  Discipline  Act,  1892, 
that  the  living  was  vacant,  and  against  the  church- 
warden, who.  acting  on  the  bishop's  declaration,  had 
given  the  plidnfeiff  notice  to  quit  the  vicarage. 

It  appeared  that  the  plaintiff  was  married  in  the 
year  1880,  and  became  Yicar  of  Oowlinge  in  the 
month  of  February,  1891. 

On  the  28th  of  January,  1902,  a  separation  order 
under  the  Summary  Jurisdiction  (Miurried  Women) 
Aot^  1896,  was  made  against  the  plaintiff  by  the 
Newmarket  justices  at  petty  sessions  upon  the  applica- 
tion of  the  plaintiff's  wife  upon  the  ground  of  his 
petsiitent  cruelty  to  her. 

The  plaintiff  made  no  appeal  against  the  order, 
which  had  since  become  *'  conclusive." 

In  consequence  of  these  proceedings  on  the  7th  of 
March,  1902,  the  Bishop  of  SSly,  acting,  or  purporting 
to  act,  under  section  1  of  the  Olergy  Discipline  Act, 
1892,  declared  the  living  of  Oowlinge  vacant,  and  the 
churchwarden  accordingly  took  possession  of  the 
church,  and  prevented  the  plaintiff  from  having  access 
thereto,  and  gave  the  plaintiff  notice  to  quit  the 
vicarage.  The  plaintiff  tbereupon  commenced  these 
proceedings,  alleging  that  the  declaration  made  by 
the  bishop  was  invafid  and  unautiiorized  by  statute. 
The  question  of  the  validity  of  the  declaration  made 
by  the  bishop  turned  upon  the  construction  of  several 
statutes,  which  are  shomy  as  follows : 

Section  4  of  the  Matrimonial  OausesAct,  1878, 
enacts  that  "  if  a  husband  shall  be  convicted  sum- 
marily or  otherwise  of  an  aggravated  assault,  within 
the  meaning;  of  the  statute  24  &  25  Vict  o.  100,  s.  43, 
upon  his  wife,  the  court  or  magistrate  before  whom 
he  shall  be  so  convicted  mav  order  that  tiie  wife  shall 
be  no  longer  bound  to  cohaoit  with  her  husband,  and 

(a.)  Reported  by  0.  B.  Oamh,  Esq.,  Barrister-at- 

Law. 


such  order  shall  have  the  force  and  effect  in  all 
respects  of  a  decree  for  judidal  separation  on  the 
ground  of  cruelty. 

Section  1  of  the  Olergy  Discipline  Act,  1892,  enaots 
that  ''if  either  .  •  •  (<2)  an  order  for  judicial 
separation  is  made  against  a  clergyman  in  a  divorce 
or  matrimonial  cause,  or  (e)  a  separation  order  is 
made  under  the  Matrimonial  Oauses  Act,  1878,  then, 
after  the  date  at  which  the  order  becomes  conclusive, 
tiie  pritferment  (if  any)  held  by  him  shall  within 
twenty-one  days,  without  further  trial,  be  dedaied 
by  the  bishop  to  be  vacant  as  from  the  said  date." 

By  section  12  of  the  Summary  Jniisdiction  (Marded 
Women)  Act,  1895,  section  4  of  the  Matrimonial 
Oauses  Act,  1878,  is  repealed,  but  section  4  of  the 
Act  of  1895  re-enacts  the  provisions  of  the  Act 
of  1878,  and  further  provides  that  any  married 
woman  whose  husband  shall  have  been  gniltj  of 
persistent  cruelty  to  her,  and  shall  by  suim  croelty 
have  caused  her  to  leave  and  live  sepsrately  and 
apart  from  him,  may  apply  to  a  court  of  summary 
jurisdiction  for  an  order  under  the  Act ;  and  section 
5  provides  that  the  court  of  summary  jurisdiction  to 
whioh  any  application  under  the  Act  is  msde  may 
make  an  order  containing  {inter  alia)  a  provision  that 
the  applicant  be  no  longer  bound  to  colubit  with  her 
husbu^  (which  provision  while  in  force  shall  have 
the  effSect  in  all  respects  of  a  decree  for  judicial  separa- 
tion on  the  ground  of  cruelty}. 

Section  38  of  the  Interpretation  Act,  1889,  provides 
that  where  any  Act  repeals  and  re-eoaots  with  or 
without  modifications  any  provisions  of  a  former  Act, 
references  in  any  other  Act  to  the  provisions  so  re- 
pealed shall,  umsss  the  contrary  intention  appears, 
be  construed  as  references  to  the  provisions  so  re- 
enacted. 

E.  Clayton,  for  the  plaintiff. — ^Although  section  1, 
sub-section  1,  of  the  Olergy  Discipline  Aot|  1892, 
gives  the  bishop  power  to  declare  a  living  vacant  in 
certain  cases,  the  bishop  can  only  do  so  under  sub- 
section 1  (e)  (which  refers  to  the  Matrimonial  Oausea 
Act,  1878)  in  cases  where  the  clergyman  has  been  oon- 
victed  of  a  crime.  Here  the  j^aintiff  has  not  been  con- 
victed of  any  crime.  The  bishop  must  state  the  grounds 
upon  which  he  makes  the  declaration  (c/.  rule  25, 
and  Form  35,  Olergy  Discipline  Act,  1892^,  and  he  has 
stated  that  he  acted  under  sub-section  1  (e)  of  section 
1.  Section  4  of  the  Summary  Jurisdiction  (Married 
Women)  Act,  1895,  is  not  a  re-enactment  '*  with  or 
without  modification  "  of  section  4  of  the  Matrimonial 
Oauses  Act,  1878,  because  **  persistent  cruelty"  is  not 
mentioned  in  tiie  latter  Act,  and  therefore  section  38 
of  the  lotcopretation  Act,  1889,  does  not  apply  here. 
The  declaration  made  by  the  bishop  is  invahdl 

Dibdin,  K.C.,  and  O.  J.  Talbot,  for  the  defendants. 
— ^The  Act  of  1895  is  are-enactment  with  modifications 
of  the  Act  of  1878,  and  the  Inteipretation  Act  is 
therefore  apjpUcaUe,  and  the  declaration  is  valid. 
Moreover,  it  is  not  necessary  to  declare  the  ground  on 
which  the  bishop  acts  in  making  the  declaration :  </. 
rule  25  of  Olergy  IMscipline  Act,  1892.  A  separation 
order  granted  under  section  5  of  the  Summary 
Jurisdiction  (Married  Women)  Act,  1895,  is  an  order 
for  a  judicial  separation  in  a  divorce  or  matrimonial 
cause.  The  Act  of  1895  merely  provides  cheaper 
machinery  for  getting  a  sejparation  than  proceeding 
under  the  Divorce  Act:  </.  Lane  v.  Lane,  [1896]  F. 
133,  at  pp.  135,  137,  44  W.  B.  Dig.  54.  The  bishop 
made  the  declaration  under  sub-section  1  {d)  of  section 
1  of  the  Olergy  Discipline  Act,  1892,  and  the  declara- 
tion is  therefore  valid. 

Claytan,  in  reply.— The  bishop  cannot  now  change 
his  ground  for  making  the  declaration.  He  pnrportsd  to 
act  under  sub-section  1  (e),  andhe  can  not  now  tail  back 
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on  lab-Motioii  1  {d)  of  the  Act  of  1892.  Bnt  even  if  he 
OMoe  within  8ab*ieotion  1  (dX  Form  35  gives  a  ipeoial 
form  of  notioe,  which  is  not  the  form  of  notion  uied 
here.  The  rales  end  forms  embodied  in  the  Act  must 
be  Qsed  in  prooeedings  nnder  the  Act :  c/.  section  9 
and  role  96  of  the  Cler^^  DisdpliLe  Act.  1892. 
MoreoTer,  this  is  not  a  jndidal  separation  made  io  a 
divorce  or  matrimonial  cause,  if  it  were  so,  sub- 
section 1  (e)  would  be  uuneoewary  and  of  no  effect. 
The  statute  muit  be  construed  strictly.  A  similar 
point  arises  urder  the  Bankruptcy  Act,  1883,  s.  4,  sub- 
section 1  (y),  where  "  a  final  judgment"  is  referred  to, 
and  it  has  been  held  that  tbii  phrase  must  b^  strictly 
oonstrued :  Ex  parte  Chinnery,  32  W.  B.  469,  12 
Q.  B.  D.  342 ;  In  re  BinUead,  41  W.  B.  452,  [1893]  1 
Q.  B.  199,  per  Kay,  L.  J. 

JoTOB,  J.,  after  stating  the  facts :  It  should  be 
obserred  that  the  Act  of  1878  does  Dot  auttiorize  a 
separation  order  to  be  made  upon  the  additional  or 
alternative  grounds  of  persistent  cruelty,  which  was 
introdnoed  by  the  Act  of  1895,  but  only  upon  the 
ground  of  a  conviction  for  an  aggravated  assault. 
Beotion  4  of  the  Act  of  1878  was  repfalsd  by  the  Act 
of  1895,  under  which  the  SMiaration  order  now  in 
question  Was  made.  [His  lordship  then  read  section 
38  of  the  Interpretation  Act,  1889,  and  continued :] 
The  bishop  was  accordingly  advised  that,  by  virtue 
of  section  38  of  the  Interpretation  Aet,  the  reference 
in  the  Clergy  Discipline  Act,  1892,  to  the  Matrimonial 
Oauses  Act,  1878,  must  now  be  construed  and  treated 
as  a  reference  to  the  Summary  Jurisdiction  (Married 
Womfu)  Act,  1895,  so  as  to  require  the  bishop,  for 
the  purposes  of  the  Olergy  DiscipUoe  Act,  1892,  to 
treat  the  separation  order  in  the  present  case  just  as 
if  it  had  been  a  separation  order  under  tiie  Matrimonial 
Causes  Act,  1878.  Accordiogly  the  bishop  proceeded 
to  declare  the  preferment  of  the  plaintiff — ^that  is,  the 
Yicarage  of  CoirliDge--to  be  vacant.  In  my  opinion 
the  view  of  the  law  which  the  bishop  and  his  advisers 
bave  adopted  and  acted  upon  caonot  be  maintained. 
Indeed,  it  was  not  very  strongly  supportsd  by  the 
counsel  for  the  defendants. 

I  cannot  regard  the  provision  in  the  Act  of  1895, 
whiuh  authorizes  the  making  of  a  separation  order  on 
the  ground  of  persistent  cruelty,  as  a  re-enactment 
or  part  of  a  re-pnactment  with  modifications  of  the 
provision  in  section  4  of  the  Act  of  1878»  enabliog  a 
separation  order  to  be  made  upon  the  ground  of 
conviction  for  an  aggravated  assault.  The  diief  con- 
tention of  the  defendant's  counsel  was  that  the 
separation  order  in  this  case  was  an  order  for  judicial 
separation  against  a  clergyman  in  a  divorce  or 
matrimonial  cause,  within  section  1,  sub-section  1  (<i), 
of  the  Clergy  Disciplme  Act,  1892.  Now  it  is  quite 
true  that  by  section  5  of  the  Summary  Jurisdiction 
(Married  Women]  Act,  1895,  it  is  enacted  that  the 
provision,  in  a  separation  order  under  that  Act,  that 
the  applicant  be  no  lonser  bound  to  coh%bit  with 
her  husband  shall,  while  m  force,  have  the  effect  of  a 
decree  of  judicial  sepiration  on  the  sround  of  cruelty. 
Still  it  is  not  ati  oraer  for  judicial  separation,  and 
at  all  events  such  an  order  by  justices — even  if  a 
**  cause  "  at  all — ^is  not,  in  my  opioion,  an  order  for 
judicial  s^psratioD  made  in  a  divorce  or  matrimonial 
cause,  the  jurisdiction  in  which  is  nov  vested 
in  one  of  the  Divisions  of  the  High  Court. 
If  the  separation  order  here  is  correctly  de- 
scribed as  an  order  for  judicial  separation,  in  a 
matrimonial  cause,  it  is  quite  dear  that  a  s^^para* 
tion  order  under  section  4  of  the  Act  of  1878  must 
also  be  an  order  for  judicial  separation  in  a  matri- 
monial cause.  But  if  tbat  wee  the  view  of  the 
Legislature,  then  sub-section  1  (e)  of  section  1  of  the 
Act  of  1892  would  be  wholly  unnecessary.    These 


statutory  enactments,  which  require  a  bishop  to 
declare  the  preferment  of  any  clergyman,  however 
disreputable,  to  be  vacant,  must  be  strictlv  construed, 
and  under  the  ctrcumstaoces  I  find  myseu  compelled 
to  hold  tliat  the  declaration  made  by  the  bishop  wm 
untiuthorised  and  invalid.  The  plaintiff  is  entiued  to 
an  injunction,  but  I  shall  stay  it«  operation  for  three 
weeks  in  order  that  thee  may  ba  no  iuter'erenoe  wich 
the  services  of  the  church,  and  in  ease  the  defendants 
shall  be  advised  to  appeal.  As  regards  the  costs,  the 
bishop  made  a  very  pardonable  mistake,  if  it  be  a 
uiistake,  so  both  parties  must  pay  their  o  4m  c  sts. 

Solicitors,  Euston,  Clarke,  <k  Buston,  for  A,  H.  A  B. 
Buiton,  Newmarket;  Lea,  Bolton,  Jt  Lei;  Cole  A 
Jackion,  for  FranoU,  FrancU,  &  Collin,  Cambridge. 


K.  B.   Div.  \  l/fainli  25  * 

(L'trd  Alverstone,  L.C.J.,  aod  >  a_^|  i*  ' 

Darling  and  Channell,  JJ.)     )  Apru  lo. 

HoiUfSXY  VtiBAS  DiBTBIOT  CouHOlL   (AppellanU)  V. 

Hbnnell  (Beepondent).  (a  ) 

Local  govemmeni — Sewering  and  paving  streets — Appor~ 
Uonmeni  of  expenses  amongst  frontagers — ExempHon 
— Volunteer  headquarters  —  Premises  owned  and 
occupied  hy  servants  of  the  Grown  for  Crown  purposes 
—PfMic  HeaUh  Act,  1875  (38  cfc  39  Vict.  c.  65),  s. 
327. 

The  respondent  purchased  the  fee  simple  of  certain  land 
for  the  purpose  of  it  being  trans/erred  to  and  used  by  a 
volunteer  corps,  and  pursuant  to  the  provisions  of  the 
Military  Lands  Aet,  1892,  he  mortgaged  the  premises  to 
the  Public  Works  Loan  Commissioners  for  a  sum  of 
motiev  which  was  applied  in  repaying  the  respondent  the 
purchase  price  of  the  premises  and  in  fitting  them  up  for 
the  use  of  the  corps.  The  respondent  had  no  use  or 
occupation  of  the  premiaes  otherwise  than  as  commanding 
officer  of  the  corps. 

Held,  that  thsrfi  was  an  ownership  and  an  occupation 
of  the  premises  on  behcUfof  the  Crown  for  Crown  pur^ 
poses,  and.  therefore,  that  the  respondent  was  not  liable 
under  section  150  of  the  Public  HeaUh  Act,  1875,  to 
contribute  towards  Ms  expense  of  sewering  and  paving 
the  street  on  which  the  premises  fronted. 

The  principle  that  Acts  of  ParliammU  do  not  impose 
pecuniary  burdens  upon  Croum  properly,  unless  the 
Crown  is  expressly  named  or  unless  bu  necessary  impHca- 
tion  the  Orown  has  agreed  to  be  bomnd,  was  appUoable  in 
this  case. 

Case  stated  by  justices  of  the  peace  of  the  county 
of  Middlesex. 

Tlie  appellants  were  the  Urban  District  Council  of 
Homsey. 

The  refpondent  was  a  colonel  in  his  M«jest^'s 
army,  and  was  until  Marjh,  1901,  the  commandmg 
oifionr  of  tlie  1st  Yolontesr  Battalion  Middlesex 
B<>giment. 

By  an  indenttire  made  the  15th  of  June,  1896, 
between  the  Suburban  Buildings  Land  Co  (Limited) 
and  the  respondent  certain  premises  called  the 
**  Elnu  "  were  granted  and  conveyed  unto  and  to  the 
use  of  the  respondent,  his  heirs  and  assigns,  for  the 
sum  of  £1,910. 

The  premises  were  acquired  by  the  respondsnt  for 
the  purpoee  of  transferring  them  to  and  in  the  mean- 
time allowing  them  to  be  used  by  the  said  volunteer 
battalion. 


(a.)  fieported  by  B.  Q.  Stillwrll,  Bsq.,  Barristes- 

at-Law. 
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In  Deoeooiber,  1896,  oertain  portioos  of  the  premises, 
oomprising  an  armoury  and  a  magazioe,  were  duly 
appointed  by  the  respondent  as  oommandinic  offioer, 
and  approved  by  the  Secretary  of  State  for  War,  as  a 
storehouse  for  arms,  amaianitim,  and  stores  in 
pnrsoanoe  of  section  26  of  the  Volunteer  A.o<'^  1863, 
section  6  of  the  Begnlationof  the  Forces  Act,  1871»  and 
an  Order  in  Council  made  under  the  last-mentioaed 
section.  Since  that  tim^  these  portions  of  the  premises 
were  used  solely  as  such  storetionse. 

In  February,  1897,  the  Secretary  of  State  for  War, 
on  the  application  of  the  respondent,  in  pursuance  of 
section  5,  sub-section  1,  of  the  Military  Lands  Aot, 
1892,  doly  approved  of  the  turn  of  £2,200,  repayable 
in  thirty-five  years,  being  borrowed  by  the  battalion 
for  the  purpose  of  acquiring  the  freehold  of  the 
premises. 

By  an  indenture  of  mortgage,  made  the   1st  of 
Apnl,   1897,  between   the   respondent  and   Bobert 
Pnilpot,  the  Secretary  of  the  Pablic  Works  Loan 
Commissioners,  the  respondent  granted  the  premises, 
and  the  grants  made  and  to  be  made  to  the  battalion 
out  of  moneys  provided  by  Parliament,  unto  the  said 
Bobert  Philpot,  as  such  secretary  as  aforesaid,  and 
Ids  successors,  tecretaries  as  aforesaid,  and  his  and 
thdr  assigns,  by  way  of  mortgage  for  secaring  the 
said  sum  of  £2,200  and  interest,  and  agreed  that  the 
premises  should,  subject  to  sacb  mortgage,  be  held 
by  him  as  such  commanding  officer  and  his  successors 
under  and  by  virtue  of  the  terms  of  the  saidYolunteer 
Aot,  1863. 

The  said  sum  of  £2,200  was  advanced  in  pursuance 
of  the  mortgage  by  the  Pablic  Works  Loan  Com- 
missioners through  the  Commissioners  for  the 
Beduction  of  the  Na^onal  Debt,  and  was,  together 
with  the  sum  of  about  £500  which  had  been  raised  by 
means  of  voluntary  subscriptions,  applied  by  the 
respondent  in  repaying  himself  the  purchase-money 

Srice  of  £1,910  of  the  premises  and  in  altering  and 
tting  up  the  same  for  the  use  of  th<)  battalion.  The 
respondent  thereupon  ceased  to  have  any  interest  in 
the  premises  otherwise  than  as  commanding  officer. 

The  premises  since  their  acquisition  by  the 
respondent  were  used  as  the  headquarters  of  and 
for  the  purposes  of  the  battalion  and  for  no  other 
purpose.  No  rent  or  money  was  ever  charged  or 
received  by  the  battalion  or  its  commanding  officer  for 
the  use  of  the  premises  or  any  part  thereof. 

The  funds  of  the  battalion  consisted  of  grants  made 
and  of  moneys  provided  by  Parliament,  subscriptions 
from  the  officers,  and  some  voluntary  subscriptions 
subscribed  by  other  persons  for  specific  purposes.  The 
upkeep  of  the  premises  was  paid  fur  entirely  out  of 
the  said  Parliamentary  grants. 

The  premises  abutted  on  the  east  side  of  a  street 
kiiOim  as  Nightingale- lane.  This  street  was,  at  the 
date  of  the  notices  hereinafter  mentioned,  a  street 
(not  being  a  highway  repairable  by  the  iohabitants 
at  large)  within  the  meaning  of  section  160  of  the 
Public  Health  Aot,  1875. 

In  December,  1899,  the  appellants  duly  resolved 
that  notices  should  be  served  upon  the  respective 
o  vners  and  occupiers  of  the  premises  fronting,  ad- 
joining, or  abutting  on  the  said  street,  under  section 
150,  requiring  them  to  sewer,  level,  pave,  metal,  flag, 
channel,  and  make  good  the  street,  and  on  the  24th 
of  January,  1900,  notice  under  the  said  section  was 
duly  served  on  (amongst  others}  the  respondent. 

The  notices  wore  not   complied   with,    and   the 
appellants   executed   the   wore   therein   mentioned 
themselvee  and  completed  the  same  on  or  before  the 
16th  of  October,  1900. 
The    expenses    incurred    by   the    appellants    in 


apportioned  on  the  respondent  in  respect  of  the  aaid 
premisesy  and  notice  of  such  apportionment  was  duly 
served  upon  him  and  he  did  not  within  the  spaoe  of 
three  months  diroute  the  same. 

Onthe20thof  Febraary,  1901,  notice  demanding 
payment  of  the  said  sum  of  £409  lOs.  9d.  by  the 
respondent  was  duly  served  upon  him,  but  he  refused 
to  pay  the  same,  and  the  appellants  oommenoed 
summary  proceedings  for  the  recovery  of  the  sum, 
with  interest  thereon  at  the  rate  of  £5  per  oeut.  per 
annum,  from  th^  20bh  of  February,  1901,  which  oame 
before  the  justices  for  hearing  at  Highgate  on  the 
16  th  of  October,  1901. 

Oa  behalf  of  the  appellants  it  wai  contended  that 
the  respondent  was  Uie  owner  of  the  premises  at  the 
time  when  the  works  were  completea,  and  that  he 
was  liable  accordingly  to  pay  to  the  appellants  the 
share  apportioned  in  respect  of  the  frontage  of  the 
premises  to  Nightingale-lane  of  the  expenses  of 
executing  suoh  works. 

On  behalf  of  the  respondent  it  was  contended 
that  the  premises  were  owned  and  occupied  by 
servatits  of  the  Grown  for  the  purposes  of  the  Orowii« 
and  consequently  that  he  was  exempt  from  lialnlity 
to  pay  any  of  the  expenses  so  apportioned. 

The  justices  were  of  opinion  that  the  respoodesit 
was  not  liable  to  pay  the  expenses  so  apportioned, 
and  dismissed  the  summons. 

The  question  for  the  opinion  of  the  court  was 
whether  the  respondent  was  liable  to  pay  the  share 
of  the  said  expenses  apportioned  upon  him  as  sifore- 
said  in  respect  of  the  Irontage  to  Nightingale-laoe  of 
the  said  premises. 

Section  327  of  the  Public  Health  Act,  1875,  enacts 

that  <*  Nothing  in  this  Act  shall  be  construed  to 

authorize  any  local  authority    •    •    •    (2)  to  disturb 

or  interfere  with  any  lauds  or  other  property  vested 

her   Majesty's    Principal   Secretary    of 


m 


State  for  the  War  Department  for  the  time  being 
.  .  .  without  the  consent  in  every  oase  of  suoh 
.    .    •    Secrete^  of  State    .    .    ." 

Bray,  K.O.   {Alexander   Glen  with  him),  for  the 
appellants. 

Sir  B.   B.  Finlay,  A.G.    {B.    SuUon  and   G.   S. 
BoherUon  with  him),  for  the  respondent. 

The  arguments  of  counsel  sufficiently  appear  in  tlie 
following  judgment. 

Cur.  adv.  vtiiU 

April  15.— Lord   Alysbstokb,    L.O.J.,  read  the 
following  judgment  of  tiie  court : 

This  was  an  appeal  by  the  Homsey  Urban  District 
Council  against  a  decision  of  the  justices  of  Middlesex 
sittiog  at  the  Highgate  Petty  Sessions,  dismissing  a 
complaint  made  by  the  appellants  against  the  respond- 
ent to  recover  the  sum  of  £409  10s.  9d.,  being  the 
apportioned  amount  of  expenses  incurred  by  the 
appellants  in  sewering,  leveliing,  and  paving  a  oertain 
street  called  Nightingale-lane  under  the  provisions  of 
section  150  of  the  Public  Health  Act,  1875.  The 
ground  of  the  decision  was  that  under  the  circam- 
Btanoes  of  the  case  the  respondent,  who  had  acquired 
the  premises  in  question  as  colonel  of  a  volunteer 
corps,  was  not  liable  to  pay  the  amount  of  the  appor- 
tionment. In  order  to  appreciate  the  point  which 
arises  upon  this  appeal  it  is,  m  our  opinion,  neceaaary 
to  state  accurately  the  facts  upon  which  the  qneatioa 

arises. 

The  respondent  was,  up  to  March,  1901,  the  com- 
manding officer  of  the  First  Battalion  IGddlesex  Bifle 
»^^^.^««    —    Volunteers.     In  the  year  1896  the  respondent  pur^ 
executing  the  works  were  thereupon  apportioned  by  i  chased  the  fee  simple  of  certain  lands  at  Homsey  for 
their  surveyor,  and  the  sum  of  £409  lOj.  9i.  was  so  kthe  sum  of  £1,910.    The  hind  was  purohased  by  him 
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for  the  purpose  of  it  being  transferrpd  to  and  nied  by 
the  Tohinteer  battalion.  In  1899  the  premises  eo 
aoqnired  were,  pursuant  to  the  provisions  of  the 
Muitary  Lands  Aot,  1892,  mortgaged  to  the  Public 
Works  Loan  Oommissioners  for  &ie  sum  of  £2  200. 
The  money  so  received  was  applied  to  repay  the 
amonnt  paid  by  the  respondent  in  purchasing  the 
premises  and  in  fitting  them  up  for  the  use  of  the 
volunteer  battalion.  The  premises  abut  on  Nightin- 
gale-lane. Li  December,  1899,  the  appellants  duly 
served  notices  for  the  sewering,  paving,  &o.,  of 
Nightingale-lane  under  the  provisions  of  section  150 
of  file  Public  Health  Act.  The  work  was  subsequently 
executed  by  them.  The  amount  apportioned,  a  sum 
of  £409  lOs.  9d.,  is  agreed  to  be  the  amount  dne  from 
the  respondent  as  the  legal  owner  of  the  premises  if 
he  is  not  exempt  from  payment.  The  lands  in 
question  were  acquired  under  and  by  virtue  of 
sections  24,  25,  and  26  of  the  Volunteer  Act.  1863, 
and  the  mortgage*,  as  already  stated,  was  under  the 
provisions  of  tbe  Military  Lands  Act»  1892 

It  was  contended  by  Mr.  Bray,  on  behalf  of  the 
appellants,  that,  inasmuch  as  by  virtue  of  section  3 
of  the  Military  Lands  Act,  1892.  tbe  land  could  ba 
let  in  any  manner  consistent  with  the  use  thereof  for 
military  purposes,  and  that  it  would  not  vest  in  the 
Secretary  of  State  until  af'er  the  disbandment  of  the 
corps,  the  respondent,  as  the  legal  owner,  was  liable 
to  pey  the  apportionment,  and  that  the  case  of  the 
Westminster  VeOvy  v.  Hoskins,  [1899]  2  Q.  B.  474, 
48  W.  B.  Dig.  124,  was  an  authority  in  his  favour 
binduig  upon  us. 

It  was  contended  on  behalf  of  the  Attorney- Gtoeral 
that  the  land  being  in  f4ot  purchased,  own^,  and 
occupied  solely  for  the  purpose  of  the  volunteer 
corps,  it  must  be  taken  to  be  owned  and  occupied 
solely  for  the  purpose  of  the  volunteer  corps,  it 
mu%t  be  taken  to  be  owntd  and  occupied  for 
Grown  purposes,  and  that,  therefore,  the  amount  of 
the  apportionment  conid  not  be  recovered,  as  section 
150  was  not  binding  upon  the  Grown.  We  are  of 
opinion  that  the  contention  of  the  Grown  is  right, 
and  that  the  appeal  should  be  dismissed.  The 
liability  to  pay  the  apportionment  depends  upon  the 
provisions  of  the  Public  Health  Act,  1875.  Section 
150,  as  has  been  frequently  pointed  out,  contemplates 
a  notice  being  given  to  the  owners  or  occupiers  to 
carry  out  the  work  si>ecified,  and,  upon  their  failuze 
to  carry  it  out,  empowers  the  authority  to  execute 
the  works  and  recover  the  expense  from  the  various 
owners.  Section  213  provides  that  the  expense  may 
be  treated  as  private  improvement  expenses  and 
recovered  by  private  improvement  rates  spread  over 
a  series  of  vears.  Section  257  provides  for  the 
recovery  of  the  apportioned  amount  either  at  once  or 
by  instalments.  Section  327,  which  was  relied  on 
by  Mr.  Bray,  contains  certain  protective  clauses  with 
reference  to  lands  vested  iu  the  Admiralty  or  War 
Office. 

In  our  opinion,  for  the  reasons  given  by  Lawranoe,  J. , 
and  Gollins,  L.  J.,  in  the  case  of  Pearson  v.  Assessmtnt 
Committee  0/ Holbam  Union,  [1893]  1  Q  B.  389,  at  pp. 
395  and  397,  41 W.  B.  Big.  1 65,  these  lands  were  bemg 
held  for  military  purposes,  and  the  respondent  bad 
no  use  or  occupation  of  the  premises  otherwise  than 
as  colonel  commanding  the  corps,  and  in  disdharge  of 
his  duties  as  such,  and  is  in  fact  a  mere  trustee  for  | 
the  corps,  having  no  personal  beneficial  interest. 
This  is,  m  our  opinion,  an  ownership  and  an  occupation 
for  and  on  behalf  of  the  Grown,  and  the  appdiants 
must  show  some  words  which  impose  upon  tbe  Grown 
an  obligation  to  do  the  work  or  pay  the  expense  of  it. 
The  pnnciple  that  Acts  of  Parliament  do  not  impose 
pecuniary  ourdens  upon  Grown  property  unless  the 
Grown  is  expressly  named,  or  imless  by  neceisary 


implication  the  Grown  has  agreed  to  be  bound,  it,  in 
our  opinion,  still  applicable  to  such  a  case*  No  doubt 
the  insertion  in  many  Acts  of  Parliament  of  clauses  to 
protect  the  Grown  or  save  Grown  rights  has  given  rise 
to  the  impreision  that  this  rule  has  to  some  extent 
been  trendied  upon,  and  we  are  far  from  saying  that 
there  may  not  be  provisions  in  public  Acts  of 
Parliament  so  framed  as  to  bind  the  Grown,  even 
though  the  Grown  may  not  be  specially  named. 

But  in  our  opinion  the  intention  tbat  the  Grown 
shall  be  bound,  or  has  agreed  to  be  bound,  must 
clearly  appear  either  from  the  language  used,  or  from 
the  nature  of  the  enactments,  and  there  is,  in  our 
opinion,  nothing  of  the  kind  in  tbe  provisions  of  the 
Public  Health  Act  applicable  to  this  esse  which  gives 
rise  to  any  such  presumption.  Nothing  would  be 
gained  by  considering  in  detail  the  various  authorities 
which  were  cited  in  support  of  thii  view,  but  we  would 
call  attention  to  the  jadiement  of  Lord  Tenterdeu 
in  Smithett  v.  Blythe,  1  B.  ^  Ad.  509,  in  the  year  1830, 
in  which  there  was  an  express  exemption  of  King's 
ships  of  war  from  light  dues.  Other  vessels  of  &ie 
Grown  were  held  not  to  be  liable,  although  they  were 
not  mentioned  in  the  express  exemption,  or,  in  other 
words,  that  the  general  doctrine  of  the  immunity  of 
the  Grown  applied  notwithstanding  the  insertion  of 
an  express  exempting  clause  as  to  certain  matters. 
Similarly  in  the  esse  of  the  Mayor  of  Weymouth 
V.  Nugent,  13  W.  B.  838,  6  B.  &  S  22,  stone 
brought  for  the  use  of  her  Majesty's  navy  was  held 
exempt  from  wharfage  duties  created  by  statute 
upon  the  same  principle,  notwrithstanding  the 
insertion  of  special  exemptions  in  favour  of  certain 
Grown  property,  and  it  was  pointed  out  by  Gookbnm, 
G.J.,  that  these  exemptions  were  merely  inserted  ex 
mafore  oautela,  and  the  case  of  Goomher  v.  Justices  of 
Berks  in  1883,  32  W.  B.  525.  9  App.  Gas.  61,  which  was 
a  case  of  income  tax,  is  strongly  illustrative  of  the 
principle.  It  ii,  moreover,  right  to  obierve  that  in  the 
case  of  the  Lord  Advocate  v.  Barber,  reported  in  5 
Gt.  Sess.  Gas.  3rd  series,  84,  Grown  property  was 
held  exempt  from  an  exactly  similar  burden. 

Having  regard  to  the  above  authorities  we  cannot 
accept  the  argument  that  the  limited  exemption  of 
certain  Government  lands  in  section  327  of  the  Public 
Health  Act  is  sufficient  to  show  that  all  other 
interests  of  the  Grown  were  intended  to  be  affected 
bv  the  provisions  of  the  Act.  The  limited  language 
of  the  exceptions  in  section  327  appears  to  us  to 
support  the  view  that  they  were  inserted  ex  abundante 
cautela,  and  we  believe  tliat  if  careful  search  is  made 
there  are  many  similar  Acts  in  which  no  clauses  pro* 
tecting  Grown  rights  have  been  inserted.  There  is,  in 
our  opinion,  no  such  general  practice  as  to  lead  to  the 
view  that  the  original  doctnne  of  Grown  exemption 
has  ceaaed  to  exist  or  has  been  infringed  upon,  or  that 
the  insertion  of  a  particular  protecting  danse  is 
intended  to  show  that  only  that  dass  of  Grown  pro- 
party  was  intended  to  be  exempt.  With  reference  to 
the  case  of  the  Vestry  of  Westminster  v.  Hoskins, 
relied  upon  by  Mr.  Bray,  it  is  certainly  not  an 
authority  upon  the  point  now  raised  before  us,  but 
after  the  argument  which  was  addressed  to  U9  in  this 
case  we  are  not  prepared  to  say  that  we  should  have 
come  to  the  same  conclusion.  The  case  of  Bayner 
V.  Drewitt,  82  L.  T.  Bep.  718,  48  W.  B.  Dig.  105,  does 
not  apply,  as  in  that  case  the  premises  were  not  used 
solely  for  Grown  purposes. 

For  the  above  reasons  we  are  of  opinion  that  the 
appeal  should  be  dismisied. 

Appeal  diemissed  tuith  oosis  ;  leave  to  appeal, 

SoUoitors  for  the  appellants,  Lennard  J.  Tatham, 

Solicitor  for  the  respondent.  Solicitor  to  the  Treasury* 
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Eluott  v.  ZiooDrs.— Ahbbxw  v.  Qbovb. 


High  €k>TrET. 


E*  B.  Drv. 

(Lord  AlTontone,  L.O.J.,  and 

Darliog  and  ChsoneU,  JJ.) 


} 


April  15. 


Blliott  v.  ZiGonrs.  (a.) 

Mcutar  and  tervant^  Agreement  a»  to  compeneatiwi — 
Bight  to  eue/or  wages  while  receiving  oompeneation — 
Workmen's  Oompenealion  Act,  1897  (00  &  61  Vid. 
c  37). 

Where  a  wcrhman  has  by  agreement  received  weMy 
compensation  during  incapacity  for  injuries,  he  cannot 
c^fterwards  sue/or  wages  during  tne  period  of  incapacity , 
even  though  he  stiU  remains  during  that  period  in  the 
employmeni  of  his  masttr. 

Appeal  from  Jadge  Ingham^  of  the  Ooventry  €k>iinty 
€k>iirt. 

This  was  an  appeal  by  the  defendai^t  Ziggini, 
the  employer  of  the  plaintiff  Elliott,  against  a  jadg- 
ment  for  £22  16s.,  being  the  balanoe  of  wages 
alleged  to  be  due  to  the  plaintiff  under  the  foUovmg 
oiroomstances. 

Tue  plainliff  Elliott  had  been  in  the  employ  of  the 
appellant  at  a  salary  of  36t.  a  wecJc,  and  wai  in  the 
oonrse  of  his  employment  partially  inoi^MUsitated  by 
an  aoddent  which  ocouired  on  the  2od  of  July,  1901. 

He  served  the  nsnal  statutory  notioe  on  the  appel- 
lant, and  on  the  13th  of  August  he  was  awarded  {by 
agreement)  17s.  6d.  per  week  duriog  inoapadty. 

The  plaintiff,  howerer,  still  remained  in  the  employ 
of  the  appellant.  Diiputes  arose  between  the  appel- 
lant ana  the  plaintiff  over  an  invention  of  the 
latter's*  whioh  he  alleged  was  not  being  properly 
worked  by  the  appellant,  and  on  the  2nd  of  November, 
1901,  he  was  given  a  week*s  notioe  by  the  appellant. 
Elliott  (the  workman)  then  sued  for  {inter  alia) 
£15  3s.  4d.,  being  the  balanoe  of  waces  at  the  rate  of 
35s.  a  week  between  the  11th  of  Jmj  and  th<)  2nd  of 
November. 

The  oounty  oonrt  jndge  g»ve  judgment  in  favour  of 
the  plaintiff  on  the  ground  that  he  was  entitled  to 
his  full  wages  till  notioe  was  given. 

FarJUtt  for  the  appellant,  the  defendant —The 
agreement  of  the  13th  of  August  was  clearly  in 
substitution  for  the  contract  of  service.  It  could  not 
be  contended  that  the  plaintiff  should  do  no  woric 
and  yet  be  able  to  claim  full  wages. 

Ncwsony  for  the  i^aintiff.— Until  notice  is  given 
the  plaintiff  is  entitled  to  his  wages,  and  the  hot  that 
he  has  received  compensation  under  the  Act  does  not 
take  away  any  of  his  other  rights.  In  Ouckson  v. 
Stones,  7  W.  B.  134,  1  B.  &  B.  248,  it  was  decided 
that  a  workman  irho  is  iocapadtated  by  illness  is 
entitled  to  full  wages  during  illness,  even  though  he 
has  not  done  any  work. 

Lord  Alyxrstoni,  L.0,  J.— I  wish  to  repeat  what 
I  said  in  a  case  a  few  days  ago,  that  the  Workmen's 
Oompensalion  Act  was  not  intended  to  be  a  complete 
code  in  whioh  you  would  find  provision  for  every  case 
which,  might  arise.  In  the  present  case  I  doubt 
whether  it  would  be  to  the  advantage  of  the  workman 
that  his  contention  should  prevail,  as  it  would  lead  in 
very  many  caies  to  notioe  of  dismiieal  to  the  work- 
man being  given.  Section  1,  sub-section  2  {b)  of  the 
Workmen's  Cbmpensation  Act  provides  that  the 
workman  may  at  his  option  either  claim  compensation 
under  this  Act  or  take  the  same  proceedings  as  were 
open  to  him  before  the  Act ;  and  by  section  1,  sub- 
section 3  it  is  provided  that  employers  and  workmen 
may  agree  as  to  the  oompensaoon  to  be  paid.  Then 
witli  respect  to  the  amount  of   compensation,  by 

(a.)  Reported  by  0.  G.  WiLB&AHiJC,  Esq.,  Barrister- 

at-Law. 


sub-section  (6)  of  the  first  schedule  it  is  provided 
that  where  partial  incapacity  results  from  the  injury 
a  weekly  payment  during  the  incapacity  after  the 
second  week  not  exceedmg  fifty  per  cent,  of  h«8 
aversge  weekly  earnings  during  the  previous  twelve 
months,  if  he  has  been  so  long  employed,  but  if  not, 
then  for  any  less  period  during  which  he  has  been  in 
the  employment  of  the  same  employer,  such  weekly 
payment  not  to  exceed  one  pound. 

in  the  present  case  the  work  (nan  received  by 
agreement  half  hit  wagjM.  This  agreement  is,  in  mv 
opinion,  inconsistent  witti  the  view  that  he  was  atm 
entitled  to  his  agreed  wages.  If  they  were  still  to  be 
paid,  paragraph  2  of  the  first  schedule — ^whioh  pro- 
vides that  in  fixing  the  amount  to  be  paid  weekly, 
regard  shall  be  had  to  the  difference  between  the 
amount  of  the  average  weekly  earnings  of  the  work- 
man before  the  accident  and  the  average  amount  he 
is  able  to  earn  after  Uie  aoddent,  and  t )  any  My- 
ment,  not  being  wagvs,  wbich  he  may  receive  iroea 
the  emplover  m  respect  of  his  injury  during  the 
period  of  his  incapacity — ^would  be  quite  useleas.     If 


effect  is  given  to  the  plaintiff's  contention  you  would 
have  to  say  that  the  employer  must  in  every  caee. 
to  get  rid  of  the  claim  for  wagei,  give  a  notice  of 
dismissal.  In  my  judgment  a  workman  who  has 
received  compensation  in  respect  of  an  injury, 
duly  asfessea  under  the  Act,  cannot  afterwards 
turn  round  and  say,  I  want  wages  also.  This  judg- 
ment, therefore,  cannot  stand. 

Dablotg,  J. — ^I  agree.  In  my  opinion  a  workman 
who  makes  a  claim  under  this  Act  and  receiveB  com- 
pensation under  the  Act  receives  it  in  lieu  of 
wages.  If  that  be  not  so  he  would  be  entitled  to  full 
wag»s  as  well  as  compensation,  even  though  he  had 
not  done  any  work  and  could  not  earn  them.  Mr. 
Newson  admitted  that  his  argument  must  amount  to 
that.  I  cannot  think  that  the  Legislature  intended 
any  such  consfquence.  I  do  not  think  that  our 
judgment,  even  though  it  sees  against  this  particular 
wonman,  is  against  wornuen  ai  a  daas,  for  if  this 
jodement  were  to  stand  it  would  lead  to  employers 
dis<marging  their  workmen  directly  an  accident 
happened. 

OHAHinUiLi  J. — I  agree.    I  thick  that  a  worknaan 

getting   compensation   under  this  Act  is  estopped 
om  saying  tnat  wages  are  still  due  to  him. 

Appeal  allowed* 

Solioitors  for  the  wppeUant,  Crowders,  Vizafrd,  Jb 
Oldham,  for  Browetts,  Ooventry. 

Solioitors  for  the  respondent,  Maddocks  d  OoUon, 
for  Henry  Maddocks,  Ooventry. 


K  B.  Diy.  \ 

(Lord  Alverstone,  L.C.J.,  and  >  March  19. 

Darling  and  Channell,  JJ.)     ) 

Ain)BBW  V.  Qbovs.  (a.) 

County  court — Practice— Costs — Power  to  make  success^ 
ful  defendant  pay  plaintiff's  costs — County  Courts  Act, 
1888  (51  dt  52  Vict,  c  43),  s.  113. 

A  county  court  judge  has  no  jurisdiction  to  order  a 
succes^ul  defendant  to  pay  the  costs  of  the  plaintiff. 

This  wsB  an  appeal  by  the  defendant  from  tbe 
judgment  of  the  oounty  court  judge  of  Plymouth 
and  Bast  Btonehouse  so  far  as  it  related  to  mi  order 
adjudging  him  to  pay  the  costs  of  the  plaintiff^  who 
was  unsuccessful. 

(a.)  Beported  by  B.  G.  Stillwxll,  Esq.,  Barrister- 

at-Law. 
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High  Ck)T7BT.      Ahdrsw  v.  Qboyb.— Hollajid  (Apfsilaxt)  v.  Haix  (BaspoNDnrr).      HiaH  Oottbt. 


Tiie  action,  whioh  was  oomin«noed  in  the  High 
Court  and  remitted  to  the  cotmty  court,  was  brou^t 
against  the  defendant,  a  conuninion  agent,  to  recover 
£90,  beinff  the  amount  of  a  debt.  The  defendant  set 
up  the  deranoe  (1}  that  the  transaction  was  a  betting 
tnnsaotion  withm  the  Qsming  Act,  1845,  and  {i) 
that  the  bookmaker  did  not  Jay  the  odds  on  the 
ground  that  it  was  too  late. 

At  the  trial  the  plaintiff  called  the  defendant  as  her 
own  witness,  and  he  denied  that  the  bet  had  been 
accepted  or  made.  The  learned  judge  laid  that  as 
i^e  had  done  so  she  was  bound  by  his  statements,  and 
he  gave  judgment  for  the  defendant,  but  ordered  him 
to  pay  the  ^Kintiff*s  coiti,  as  he,  the  learned  judae, 
comideredhis  statements  a  tiwue  of  liei  and  thought 
that  he  had  perpetrated  a  swindle. 

The  defendant  now  appealed  against  the  order  as 
to  costs. 

Coiam,  for  the  appellant. — ^The  county  oourt  judge 
had  no  power  to  make  this  order.  A  judge  even  of 
the  Hign  €k>urt  has  no  power  to  make  a  suooeasf  nl 
defendant  pay  the  plaintiff's  costs:  Diek$  v.  Forfea, 
18  Gh.  D.  76  29  W.  B.  Dig.  57;  Faater  ▼.  Great 
WeUem  Railway,  30  W.  B.  398,  8  Q.  B.  D.  515; 
In  re  MUU,  35  W.  B.  65,  34  Cb.  D.  24.  By 
section  113  of  the  County  Courts  Act,  1888, 
which  provides  that  *'  all  the  costs  of  any  action  or 
matter  in  the  court,  not  herein  otherwise  provided 
for,  shall  be  paid  by  or  apportioned  between  the 
parties  in  sw^  manner  as  the  court  shall  think  jut, 
and  in  default  of  any  special  direction  shall  abide  the 
event  of  the  action  or  matter,  and  execution  may  issue 
for  the  recovery  of  anv  such  costs  in  like  manner  as 
for  any  debt  adjudged  in  the  said  court,"  power  as  to 
costs  is  given  to  CDuoty  court  judges;  but  that  power 
is  no  wioer  tlum  tiie  power  given  hf  the  Judicature 
Acts  and  rules  to  judges  of  the  Agh  Court.  The 
discretion  given  bv  seotkm  113  must  be  a  discretion 
within  the  Act  and  rules.  By  section  116  it  is  pro- 
vided that  with  respect  to  an  action  founded  on  con- 
tract brought  in  the  High  Court  which  could  have 
been  commenced  in  a  coun<y  court,  if  the  plaintiff 
shall  recover  a  sum  less  tban  £20  he  shall  not  be 
entitled  to  any  cots  of  the  action.  In  this  case,  which 
could  have  been  commenced  in  the  county  court,  the 
plaintiff  did  n^t  recover  anythiog,  and  she  is  therefore 
clearly  not  entitled  to  costs :  Solomtm  v.  MuUiner, 
49  W.  B.  364,  [1901]  1  K.  B.  76 ;  see  also  County 
Court  Bules,  1889,  ord.  50a,  r.  17. 

A8?iion  OroBs,  for  the  respondent  — Section  5  of  the 
Judicature  Act,  1890  (53  &  54  Vict.  c.  44),  which  Act 
was  passed  subsequent  to  the  date  of  the  first  three 
cases  dted  on  behalf  of  the  appellant,  provides  that 
*'  the  costs  of  and  incident  to  all  proceedings  in  the 
Supreme  Court  .  .  .  shall  be  in  the  discretion  of 
the  court  or  judge,  and  the  court  or  judge  shall  have 
full  power  to  determine  by  whom  and  to  what  extent 
Budi  costs  are  to  be  paid."  Section  1 13  of  the  County 
Coutts  Act,  1888,  gives  to  the  county  court  Judge  the 
same  power  as  to  costs  as  section  5  of  the  Judioatnre 
Act,  1890,  gives  to  the  judges  of  the  High  Court. 
Section  5  was  enacted  in  order  to  confer  sreater  power 
as  to  costs  TOon  the  judges  of  the  High  Court :  In  re 
FUher,  42  W.  B.  241,  [1894]  1  Ch.  53,  450.  In  the 
present  case  the  conduct  of  the  defendant  was 
sufficient  "  good  cause"  for  the  learned  judge  order- 
ing him  to  pay  the  plaintiff's  costs.  The  plauitiff  was 
entitled  to  hruig  the  action,  though  it  was  open  to  the 
defendant  to  plead  in  defence  the  Gaming  Act. 

Colam,  in  reply. — The  plaintiff  had  no  right  to 
bring  the  action,  as  it  was  in  respect  of  a  betting 
transaction  within  the  Qaming  Act,  1845,  s.  18. 
[Lord  Alyebstokb,  L.C.  J.— I  thmk  the  words  in  that 
section,  '*no  suit  shall  be  brought  or  maintained,'* 


&C.,  refer  to  a  right  to  succeed  in  an  action,  not  a 
right  to  iisue  a  writ.] 

Lord  Alyxbstokb,  L.C.J.— The  proposition  put 
forward  on  bebalf  of  the  respondent  is  a  startling  one, 
because,  subject  to  the  Act  of  1890,  which  ii  not  in 
question  here,  the  Hiffh  C  jurt  had  not  until  then  any 
sudi  power  as  is  now  claimed  for  the  judge  of  a  county 
court.  Section  113  of  the  County  Courts  Act,  1888, 
enables  the  county  court  judge  to  award  costs  in  the 
exerdie  of  a  judicial  discretion,  but,  in  order  that  he 
should  have  power  to  exercise  a  judicial  diicration,  a 
right  of  action  or  a  right  of  defence  must  have  b^en 
established  to  enaUe  him  to  exercise  discretion.  I<i 
Dicks  V.  Tatea  the  objection  was  tdken  that  there  was 
no  appeal  because  it  was  a  matter  of  costs  only,  but 
the  Uourt  of  Appeal  expressed  the  view  that,  a«  there 
was  no  right  to  make  a  auocessf  nl  defendant  pay  the 
plaintiff's  costs,  it  was  an  appeal  on  the  merits  and 
and  not  as  to  costs.  The  same  principle  was  recognised 
in  Faater  v.  Oreat  Western  Railumy  and  in  In  re  Mills, 
It  seems  to  me  that  we  ought  not  to  put  the  con- 
struction on  section  113  of  the  County  Courts  Act, 
1888,  ^t  the  judge  has  this  power  in  the  county 
court,  unlets  the  languaffe  of  the  s^'Ction  forces  us  to 
do  so.  I  do  pot  tbink  mat  section  116  is  oondnsive 
against  the  right  of  the  plaintiff  to  maintain  tbis  order, 
simply  on  the  ground  of  tbe  words  '*  whioh  could  not 
have  been  commenced  in  the  county  court,"  but  I  come 
to  the  conclusion  that  this  power,  now  claimed  for  the 
first  time,  does  not  exist  in  the  county  court,  and  that 
where  the  defendant  is  successful  there  is  no  jurisdic- 
tion in  the  county  court  to  order  him  to  pay  the 
plaintiff's  costf. 

Dabung,  J.— I  am  of  the  same  opinion. 

Chanhsll,  J. — I  am  also  of  the  same  opinion.  I 
may  add,  however,  that  the  county  court  judge  has, 
of  course,  pow«r,  where  the  defendant  has  been  guilty 
of  misconduct,  to  order  him,  although  successful,  to 
pay  sndi  part  of  tbe  plaintiff's  costs  as  has  been 
caused  by  his  misconduct. 

Appeal  allowed. 

Sdidtors  for  the  appellant,  Taylor,  WiUcoaks,  ds 
Lenwn,  for  J,  Q»  Jackson,  Plymouth. 

Solioitors  for  the  respondent,  Riddell  A  Co,,  iot 
T.  H.  Oeake^  Plymouth. 
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Feb.  26. 


E.  B.  Div. 

(Lird  Alverstone,  L.C.J.*  and 

Darling  and  Channell,  JJ.) 

Holland  {Appellant)  v.  Hall  {Besponden().  (a.) 

Hawker — Taking  round  sewing  machines— Offer  for 
sale  to  persons  w7u)  had  not  previously  requited  agent 
to  call— Hawkers  Act,  1888  (51  &  52  Vict.  c.  33),  m. 
2,  6. 

A  person  who  carries  about  from  place  to  place,  or  to 
oilier  men*8  houses,  by  means  of  a  horse  and  cart,  unsold 
goods  and  offers  them  on  approtfal/or  the  purpose  of  sale 
is  a  hawker  vfithin  the  meaning  of  section  2  qf  the 
Hawkers  Act,  1888,  and  the  fact  that  the  goods  had  been 
shown  only  to  persons  of  whom  it  had  (eea  ascertiUnoi 
by  means  of  a  canvasser  that  they  would  like  to  see  them, 
and  would  pn^fably  be  tmrohasers,  does  not  prevent  the 
person  showing  them  from  being  a  hawker  within  the 
meaning  of  the  statute. 

(a.)  Beported  by  B.  G.  Stillwxll,  Esq.,  Barrister- 

at-Law. 
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?oL  L. 


High  Cottbt. 


HoLLAim  (Appbllant)  tf.  Haix  (Rbspondxnt). 


High  Goukt. 


Oase  stated. 

Thifl  WM  a  apeoial  case  stated  by  the  jnttioes  of 
the  peaoe  for  the  Weat  Biding  of  the  county  of  York. 
At  a  petty  sessions  at  Odey,  on  the  16th  of  Angust, 
1901,  an  information  was  preferred  by  the  app^ant, 
Joseph  Holland,  an  Inland  Bevenue  officer,  against 
William  HaU  and  Fred  Poppleston,  for  reooyery  of 
the  penalty  imposed  by  section  6  of  the  Hawkers  Act, 
1888  (51  &  52  Yioi  c.  33).  The  information  charged 
that  Uall  and  Poppleston  traded  as  hawkers  on  the 
19th  of  April,  1901,  in  the  parish  of  Bkley,  without 
having  in  force  a  proper  licence  as  required  by  the 
statute. 

The  aummoni  appeared  not  to  have  been  served 
upon  Poppleston,  and  the  information  was  heard  as 
airainst  Hall  alone. 

The  facts  found  by  the  special  case  were  as  follows : 
The  Hawkers  Act,  1888,  imposes  a  duty  upon  an 
Excise  licence  to  be  taken  out  by  every  hawker  in  the 
United  Kingdom,  subject  to  certain  exemptions,  none 
of  which  applied  to  the  present  case.  Section  2  of 
the  Act  defines  a  hawker  as  follows:  '''Hawker' 
means  any  person  who  trav^s  with  a  horse  or  other 
beast  bearing  or  drawing  burden,  and  goes  from 
place  to  place  or  to  other  men's  houses,  carrying  to 
seU  or  exposing  for  sale  any  goods,  wares,  or  mer- 
chandize, or  exposing  samples  or  patterns  of  any 
foods,  wares,  or  merchandize  to  be  afterwards 
elivered,  and  includes  any  person  who  travels  by 
any  means  of  locomotion  to  any  place  in  which  he 
does  not  usually  reside  or  carry  on  business,  and 
there  sells  or  exposes  for  sale  any  goods,  wares,  or 
merchandize  in  or  at  any  house,  uiop,  room,  booth, 
stall,  or  other  place  whatever  hired  or  used  by  him  for 
that  purpose." 

It  was  proved  that  on  the  19  th  of  April,  1901,  the 
respondent  and  Poppleston  were  in  the  employment 
of  the  Singer  Maniuacturing  Co.,  who  are  makers  of 
sewing  machines.    They  started  from  Shipley  on  that 
day  with  a  horse  drawing  a  covered  van,  in  which 
were  five  sewing  machines.    They  were  first  seen  at 
Ilklev,  and  about  an  hour  later  at  Ben  Bhydding. 
Shipley,  Ilkley,  and  Ben  Bhydding  are  all  separate 
and  distinct  places.    At  Ben  Bhydding   they  were 
seen  to  go  with  the  van  to  two  houses  known  as 
"Bedgartii"    and  "  Fieldhursf'    At    "Bedgarth" 
they  saw  a  servant,  and  asked  her  if  any  order  had 
been  ^ven  at  that  houw  for  a  sewins  machine.   Upon 
receiving  a  reply  in  the  negative  they  asked  her  to 
buy  a  machine,  and  remained  for  two  or  three  minutes 
torying  to  persuade  her  to  do  so,  and  offered  to  fetch  a 
machine  from  the  van,  but  she  refused  to  buy  one. 
At    "Fieldhurst"  they   saw  two  servants.    James 
Bailey,  a  canvasser  employed  by  the  Singer  Manu- 
faotaring  Co.,  had  on  tne  17th  of  April  called  at  this 
house  and  had  seen  these  two  servants,  and  had  asked 
them  to  buy  a  sewing  machine.    He  had  no  madhines 
with  him  on  that  day,  and  upon  offering  to  send  a 
machine  on  approval  was  t^d  he  might  to  do  so. 
Bailey  did  not  mention  any  particular  kind  of  machine 
nor  any  price,  and  there  was  no  agreement  made  by 
either  of  the  two  servants  with  him  to  purchase  a 
machine.    When  the  respondent  and  Poppleston  went 
to  "Fieldhurst"  the  two  servants  refuMd  to  buy  a 
machine,  and  then  Poppleston  asked  if  he  miffht  leave 
one   there   till  evening.    He  left   one,  and  it  was 
called  for  on  the  22nd  of  April  by  one  of  the  company's 
agents. 

It  was  also  proved  that  when  the  respondent  and 
Poppleston  stfurted  on  their  rounds  on  the  19th  of 
April,  with  the  five  machines  they  had  instructions  to 
omI  at  eight  different  houses  to  show  machines  on 
approval.  These  houses  induded  "  Fieldhurst,"  but 
did  not  indnde  **  Bedgarth."  None  of  the  persons  in 
these  eight  houses  haa  agreed  to  buy  a  machine,  but 


they  had  previously  expressed  to  a  canvasser  of  the 
Singer  Manufacturing  Co.  a  desire  to  see  a  maohiiM 
in  order  to  dedde  whether  they  would  malEe  a 
purchase.  The  five  machines  in  the  van  were  taken 
out  to  show  to  the  people  at  theie  eight  houses. 
Three  of  the  machines  were  tdcen  back  to  ShiDley  at 
the  dose  of  the  day ;  one  had  been  left  at  "^ddanrst  *' 
as  above  mentioned,  but  no  evidence  was  given  as  to 
what  had  become  of  the  fifth  machine.  It  was  stated 
by  the  respondent,  iu  giving  evidence  on  his  own 
behalf,  that  the  machines  were  shown  on  approval, 
and.  if  satisfactory,  they  would  be  sold. 

On  behalf  of  the  appellant  it  was  contended  that 
the  respondent  traydled  with  a  horse  drawing  a 
burden,  that  he  went  from  place  to  place,  and  to 
other  men's  houses,  and  that  the  madiines  were 
carried  for  sale.  In  support  of  this  contention  the 
case  of  O'Dea  y.  Onywhurit,  80  L.  T.  Bep.  491,  47 
W.  B.  Dig.  66,  was  cited. 

On  behalf  of  the  respondent  it  was  oontended  that 
the  Act  did  not  apply  to  a  large  firm  paying  ratee 
and  tuces,  but  was  intended  to  be  a  protection  to  the 
public  against  dishonest  persons ;  that  themachinee 
were  meireLj  sent  out  to  be  taken  to  houses  at  which  a 
canvasser  had  previously  called ;  that  they  had  been 
previously  ordwed  and  were  not  carried  for  sale. 

The  foUowiog  cases  were  dted :  Bex  v.  Litile,  1 
Burr.  609 ;  Bex  y.  Bttckle,  4  East,  346 ;  and  Johnson 
and  Others  v.  Eudwn,  11  East,  181. 

The  justices  found  as  a  fact  that  none  of  the  five 
sewing  machines  had  been  sold  when  the  respondent 
left  Shipley  with  the  van,  but  upon  the  evidence  given 
they  were  of  opinion  that  the  machines  were  not 
carried  for  sale  within  the  meaning  of  the  Act 
inasmuch  as  it  was  intended  to  ofl^ar  them  only  to 
persons  already  visited  by  a  canvasser,  and  they 
accordingly  dismissed  the  information. 

The  question  for  the  opinion  of  the  court  was 
whether  upon  the  facts  above  mentioned  the  justices 
were  right  in  point  of  law  in  holding  as  aforesaid  that 
the  machines  had  not  been  carried  for  sale. 

8.  A.  T.  BowlaU  {Sir  E.  Canon,  8,0.,  with  him), 
for  the  appdlant — A  hawker  is  defined  in  section  2 
of  the  Hawkers  Act,  1888.  The  respondent  comes 
within  that  definition;  he  travelled  with  a  hone 
drawing  a  burden,  and  he  went  from  place  to  plM)e,  or 
other  men's  houses,  carrying  the  sewing  machines  to 
sell  them.  He  is  therefore  a  hawker  within  the 
meaning  of  the  Act  O^Dea  y.  Orowhurtt  BopportM 
this  contention. 

Bu/ua  lioaci,  K.C.  {T,  J.  Bfdlen  with  him),  for 
the  respondent. — ^The  whole  q^uestion  here  is  whether 
in  carrymg  these  sewing  maobmes,  which  were  to  be 
shown  to  persons  in  houses  at  which  a  canvaaser  of 
the  company  had  previously  called,  there  waa  a 
•(  carrying  to  sell "  within  the  meaning  of  the  Act, 
and  the  person  so  carrying  becomes  a  hawker  and 
requires  a  licence.  Upon  the  evidence  before  the 
justices  there  was  no  case  against  the  respondent. 
To  leave  a  machine  on  approval  is  not  to  sell  it. 
This  was  only  a  case  of  ff(K>as  sent  on  sale  or  return. 
They  were  being  carried  about  with  a  view  to  be 
shown  on  approval.  That  is  not  a  carrying  for  aals 
within  the  meaning  of  the  Act.  Even  it  one  of  the 
machines  had  been  sdd  at  a  house  at  which  a  can- 
vasser had  not  previously  caUed,  still  that  would^  not 
have  been  a  carrying  for  sale  and  an  offence  within 
the  section,  as  the  agent  did  not  start  with  the  inten- 
tion of  so  sdling.  O^Dea  y.  Crowhurii  is  quite  a 
different  case  from  the  present  and  is  no  authori^  in 
favour  of  the  contention  on  behalf  of  the  appeUaat. 


8.  A.  T,  BowIaU  replied. 


Our,  adv,  vuU* 


Vol.  L. 


[J<lllMl4,190l.] 
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High  Coubt. 


Holland  (Apfbllakt)  v.  Hall  (Bbspondxvt). 


HlOH  COTTBT. 


liord  Alyerstonb,  L.C.J. — ^In  this  oftse  I  have 
felt  very  sreat  difficulty,  and  I  confess  my  mind  has 
flactnated  more  thui  once  during  the  argument.  If 
the  finding  of  the  magistrates  had  amounted  to  a 
finding  that  the  machines  were  only  taken  to  he 
offered  for  approval,  or  were  only  sent  on  approval 
in  pursuance  of  a  previous  request  made  to  the 
cttnvasser,  I  should  have  thought  we  oould  not  inter- 
fere ;  but,  after  carefully  considering  the  finding  of 
the  magistrates,  it  seems  to  me  that  they  have  not 
found  that  or  intended  to  find  it.  Their  finding  is 
expressed  in  these  words :  **  We  were  of  opinion  Siat 
the  machines  were  not  carried  for  sale  within  the 
meaning  of  the  Act,  inasmuch  as  it  was  intended  to 
offer  them  only  to  persons  already  visited  by  a 
canvasser,  and  we  accordingly  dismissed  the  informa- 
tion/' I  understand  that  finding  to  be  this :  not  that 
they  find  that  they  were  not  offered  for  sale,  but  that 
they  were  only  oftered  for  sale  to  persons  who  had 
been  previously  canvassed.  Now  I  think,  if  that  is 
80|  the  magbtrates  were  wrong  in  holding  that  this 
man  was  not  going  about  travelling  "with  a  horse  or 
other  beast  bearing  or  drawing  burden,"  and  going 
**  from  place  to  pliuie  " ;  in  fact,  wrong  in  holding  that 
he  was  not  a  hawker.  I  thiuk  the  line  of  division  may 
be  fairly  clearly  ascoiained.  If  there  is  merely  the 
sending  of  articles  in  order  that  people  may  inspect 
them  and  see  them  that  would  not  make  a  man  who 
takes  them  a  hawker,  even  althoush  ultimately  at 
some  future  time  a  sale  might  result.  On  the  other 
hand,  it  does  not  seem  to  me  to  be  the  less  an  offering 
for  sale  because  the  persons  who  are  likely  to  be 
purchasers  have  been  ascertained  before  the  hawker 
visits  the  house.  Now  in  Una  case  I  think  there  was 
abundant  evidence  on  which  the  magisirates  could 
find,  and  I  think  they  ought  to  have  found,  that  these 
machines  were  taken  about  for  sale  although  they  were 
primd  facie  intended  only  to  be  offered  on  this  occasion 
to  persons  whose  names  had  been  sent  io  to  the  head 
place  of  business  by  the  csnvasser;  and  I  think 
certainly  with  regard  to  what  happened  on  this 
occasion  that  it  was  quite  clear  there  was  evidence 
that  they  were  offered  for  sale  to  persons  wbo  names 
had  not  been  sent  in  by  the  canvasser.  Forsibly  that 
would  not  be  a  sufficient  ground  in  one  tense,  because 
it  is  only  what  I  may  csTl  an  exception,  and  not  tiie 
general  case  that  it  was  suppose!  was  being  dealt 
with  by  the  magistrates.  I  come  to  the  conclusion 
that  on  these  facts  the  magistrates  must  be  taken  to 
have  found  that  the  machines  were  being  offered  for 
sale,  and  that  the  onlv  reason  that  tbey  thought  the 
man  was  not  withiu  the  section  was  that  they  were 
offered  for  sale  to  persons  whose  names  had  been 
previously  mentioned.  I  think  that  that  distinction 
U  not  sufficient,  and  therefore  the  appeal  ought  to  be 
allowed. 

Daelino,  J.— In  my  view  of  this  case  the  magis- 
trates have  defioitely  decided  that  a  person  who 
carries  about  from  place  to  place,  by  means  of  a 
horse  and  cart,  unsold  goods,  and  then  leaves  them 
OB  approval— so  that  they  are  by  those  means  sold 
— <ioes  not  carry  them  to  sell  within  the  meaning  of 
the  Hawkers  Act,  1888,  s.  2.  As  a  reason  for  this 
opinion  they  rely  entirely  on  the  fact  that  the  persons 
who  purchased  them  had  previously  expressed  to  a 
canvasser  a  desire  to  see  the  goods  in  order  to 
decide  whether  to  purchase  them  or  not.  I  cannot 
see  that  it  makes  any  difference  whether  this  desire 
was  expressed  to  the  person  who  carried  the  goods 
or  to  another,  his  associate.  If  this  did  alter  the 
case,  then  an  ordinary  pedlar  would  require  no  licence 
if  he  left  his  goods  at  an  inn,  himself  went  round 
and  canvassed  people  and  then  took  his  goods  to 
those   who   hid  expressed   a   with   to   see   them. 


It  ai>pears  to  me  that  the  fact  on  which  the  magistrates 
relv  is  really  immaterial  to  ^e  decision  of  the  question. 
I  think  ttiat  the  respondent  is  shown,  on  the  evidence 
in  this  case,  to  have  ^one  from  place  to  place,  from 
house  to  house,  carrymg  goods  to  sell  ana  exposing 
them  for  sale ;  and  the  fact  tliat  the  goods  were  shown 
only  to  those  of  whom  it  had  been  ascertained  that 
they  would  like  to  see  them  does  not,  in  my  opinion, 
prevent  the  exhibitor  from  bemg  a  hawker  within  the 
meaning  of  the  statute.  Therefore  I  think  the  magis- 
trates came  to  a  wrong  condusion. 

Ohannell,  J. — I  agree.  I  think  there  is  abundant 
evidence  stated  in  the  case  to  justify  a  conviction  of 
the  respondent  for  trading  as  a  hawker.  The  only 
difficulty  arises  as  to  the  finding  of  the  magistrates 
on  that  evidence.  If  the  respondent,  and  the  man 
with  him,  were  taking  the  sewing  machines  in  the 
van  from  place  to  plaM  in  order  to  sell  the  goods, 
they  were  hawking  within  the  meaning  of  the  statute. 
If  they  had  been  delivering  goods  in  pursuance 
of  Drevious  contracts  of  sale,  of  course  they 
would  not  have  been  hawking,  and  equally 
if  they  were  delivering  goods  on  approval  in  pur- 
suance of  previous  orders  to  send  itoods  on  approval 
they  would  not  be  hawking.  But  H  tiiev  were  taking 
goods  about  in  order  to  find  customers  for  them  they 
would  not  escape  being  hawkers  by  having  sent  a 
person  beforehand,  whether  an  hour  or  so  before,  or 
whether  a  day  or  two  before,  to  ascertain  what 
persons  would  be  likely  to  be  customers  and  be 
willing  to  look  at  their  goodi,  and  then  only  calling 
with  the  cart  at  places  ascertained  to  be  favourable 
for  business. 

Now  we  have  to  see  whether  the  magistrates  who 
have  refused  to  convict  have  found  facts  which  show 
that  the  respondent  was  not  hawking.    They  have 
found  that  "  it  was  intended  to  offer  the  machines 
only  to  persons  already  visited  by  the  canvasser." 
If  that  means  &at  the  goods  were  only  sent  out  for 
delivery  on  approval  to  particular  persons  who  had 
requested  goods  to  be  delivered  to  them  on  approval, 
it  would  not  be  hawking ;  but  that  is  not  expressly 
found,  and  the  facts  ss  to  the  number  of  machines 
and  the  number  of  houses  seem  to  negative  that  view 
of  the  case.    It  seems  to  me  that  the  findiog  of  the 
magistrates  only  comei  to  this,  that  the  respondent 
was  carrying  the  goods  from  place  to  place  to  seU 
them,  but  he  was  only  intending  to  try  to  sell  them 
at  certain  houses  where  it  had  been  ascertained  that 
there  were  likely  customers.    I  think  that  is  hawking 
within  the  statute,  and  on  that  view  of  the  facts  the 
case  of  0*Dea  v.  Crowhurti  appears  to  cover  this  case. 
I  think  the  appeal  must  be  idlowed. 

Appeal   tUlowed,  with   eoeU»       Ckue  remitted   with 
dirtxiion  to  convict. 

Solicitor   for   the   appellant,  Solicitor   of  Inland 
Revenue. 

Solicitor  for  the  respondent,  G,  2>.  Wanehrough, 
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CCouH  of  AypiaU 

From  Chan.  Div.  )   .<,,  -^  „.    „„ 

(CoUiDi,  M.E..  and  StirliDg  and  (  ^^"U  «?  '      ' 
Ooaeoi-Haidy,  L.JJ.)  j  ^3, 24. 

MOEFATT    &    PAIGS   (LnOTED)    V.    QiLL    &    SONS 
(LlMTEBD)  AND  l^ABSHALL.  (a.) 

CopyrigM— Common  iourcea  of  information— In/ringe- 

ment — Injunction , 

An  author  may  avail  himsdf  of  common  sources  of 
information  on  a  subject^  hut  Jie  is  not  entitled  to  save 
himself  pains  and  labour  hy  adopting  a  predecessor's 
work  toith  but  colourable  variations^  even  though  such 
predecessor's  work  is  based  on  materials  which  are  common 
prcperiy.  Thus  an  author  is  not  at  liberty  to  avail  him- 
self of  the  taste  and  judgment  of  a  prederessor  in  illus- 
trating his  work  by  guotationa^  nor  can  he  justify  Piking 
such  quotations  on  the  ground  that  he  has  simply  followed 
the  references  given  by  his  predecessor  and  copied  the 
quotations  from  the  original  works. 

Decision  of  Kekewioh,  J.  (49  FT.  5.  438),  reversed. 

Thit  was  an  appeal  from  a  deoision  of  Kekeinoh,  J. 
(reported  49  W.  B.  438). 

In  the  year  1893  the  plaintiff  company  publbhed 
an  annotated  edition  of  Shakespeare's  *<  As  Yon  Like 
It "  by  Thomas  Page. 

In  1898  the  defendant  company  published  a  similar 
work  edited  by  the  defendant  Marshall. 

An  action  was  brought  by  the  plaintiff  company 
against  the  defendant  company  on  the  ground  that 
the  last  mentioned  work  was  an  infriogement  of  their 
copmght. 

Tnis  action  was  not  cmtested  by  the  defendant 
company,  but  on  their  agreeing  to  pay  a  sum  by  way 
of  damages  and  to  destroy  all  copies  of  the  book  the 
proceedings  were  stayed.  The  oefeDdant  Marshall 
was  not  a  party  to  these  proceedings. 

In  March,  1900,  the  defendant  company  published 
what  purported  to  be  a  second  edition  of  their  work. 
This  Mition  the  plaintiff  company  declared  to  be  a 
colourable  imitation  of  fheir  work  and  an  infringe- 
ment of  their  copyright.  In  particular  they  claimed 
that  the  general  arrangement,  the  sketches  of  charac- 
ter, tiie  literary  notes  and  glossary,  and  the  illustra- 
tive quotations  were  largely  copied  from  thw  book, 
and  Wire  not  the  resalt  of  independent  research. 

Theiy  claimed  damages,  an  injunction  to  restrain  the 
infringement  of  thm  copyright,  and  the  delivery  up 
of  all  copies  of  the  bo&  which  were  in  the  defen- 
dants* possession. 

The  daim  was  restricted  to  the  second  edition,  two 
paragraphs  whkii  dealt  with  the  first  edition  having 
been  struck  out  as  tendiog  to  prejudice  the  fair  trial 
of  the  action. 

By  his  defence  the  defendant  Marshall  denied  that 
he  had  done  more  than  m«ke  a  legitimate  use  of  the 
plaiatiffs'  book  in  common  with  vxe  works  of  other 
commentators,  but  admitted  that,  for  the  sake  of  con- 
venieDoe,  he  had  copied  out  of  the  plaintiffs'  book  a 
quotation  from  another  writer. 

Kekewich,  J.,  dismissed  the  action. 

The  plaintiffi  appealed. 

Scrutton,  K.C.,  Warrington,  K,C,,  Lynn,  and  Goffln, 
for  the  plaintiff  company. 

J,  A.  Hamilton,  K.O ,  and  Lincoln  Reed,  for  the 
defendant  Marshall. 

P.  0.  Lawrence,  K.O.,  and  Wheeler,  for  the  defen- 
dant company. 


(a.)  Beported  by  J.  I.  STiBLDra,  Esq.,  Barrister- 

at-Law. 


Scmtton,  K,0.,  replied. 

The  arguments  used  appear  sufficiently  from.  &e 
judgments. 

CoLLiKS,  M.B.,  discussed  the  character  and  objects 
of  the  books  in  question,  and  continued :  Kekewicb,  J. 
after  a  Ions  hearing,  caine  to  the  condusion—apon 
grounds  which  I  shall  have  to  comment  npon  in  a 
moment — as  the  result  of  the  proceedings  before  him 
that  he  could  not  iDterfere  to  restrain  ^e  defendants 
from  publithiog  the  incriminated  work.  But  when  I 
say  that  of  Kekewich,  J.,  I  think  that  in  all  otiier 
res|.ects  I  have  his  authority  for  the  opinion  whidi  I 
have  myself  formed  in  this  case,  for  I  am  about 
to  show  that  but  for  one  particular  drcmmataaoe 
Kekewich,  J.,  would  have  been  of  opinion,  and  in 
fact  was  of  opinion,  that  the  present  editiooi  of  tiie 
defendants'  work  was  an  infringement  of  the  plaintiffs' 
cop>  right.  Now  in  order  to  show  that,  I  propoee  to 
read  a  passage  from  Kekeivioh,  J.'s.  judgment,  to  ahow 
—first,  %  hat  his  realopioioa  is,  and  secondly,  for  what 
reason  he  has  not  given  it  effect.  [His  lordship  read 
from  the  judgment  of  Kekewich,  J.,  *'  The  htstoiy  of 
preparation  of  the  first  edition  ...  to  wbicb  such 
infnngement  would  entitle  tbem  in  this  court,"  and 
continued  :]  Therefore  we  have  a  dear  opinion  by  the 
learned  judge  that  but  for  a  particular  reason  which  he 
thought  insuperable  his  own  opinion  was,  on  the 
admitted  facts  of  the  genesis  of  the  second  edition,  at 
demonstrated  from  the  lips  of  the  author  himself,  that 
the  Sf  ccnd  edition  was  just  in  the  ssme  smse  aa  the 
first  an  infrin^ment  of  the  plaintiffs'  copyri^t. 
Now  that  was  ms  opinion  if  he  had  been  at  libert}^  to 
look  at  all  the  facts.  You  have  had  the  first  ediiaon, 
which,  as  tiie  learned  judge  says,  the  defendant  him- 
self could  hardly  deny  was  no&ing  short  of  a  eppy, 
and  a  servile  copy  in  many  important  parts,  of  the 
plaintiffs'  work.  And  you  have  as  the  result  of  oroas- 
examinations  the  exact  process  of  evolution  described 
— ^bow  the  defendant  used  tiie  first  in  the  preparation 
of  the  second,  and  when  we  come  to  examine  it  we  have 
had  it  stated  before  us  again.  It  seems  to  me  that 
the  learned  judge  was  perfectly  right  in  that  view. 
The  first  edition  was  demonsbably  an  infringement, 
and  this  was  admitted  by  the  publisher  certainly, 
though  not  in  the  first  proceedmgs  by  the  author 
because  he  was  not  a  party  to  them,  but  as  a  result  of  the 
examinations  in  this  case  we  have  a  practical  admis- 
sion by  the  author  himself  that  the  first  edition 
cannot  be  defended. 

What  is  the  process  that  the  defendant  has  adopted 
and  by  which  his  second  edition  has  been  developsd  ? 
He  has  in  his  possession  the  proofs  of  the  first  edition ; 
he  carefully  re-reads  those  proofs  and  he  put  uussAb 
which,  though  they  do  not  efface  them  frmn  his  view, 
do  mark  the  fact  tliat  certain  particular  passages  are 
such  that  be  thinks,  having  regard  to  what  happened 
in  the  first  trial,  cannot  srand.  He  marks  those 
passages,  but  they  are  so  marked  as  to  be  still  obvious 
to  the  eye  and  capable  of  being  resd,  although  they 
do  bear  a  mark  that  they  are  not  to  appear  as  they 
are  in  the  new  edition.  Having  th%t  before  his  eye — 
his  o  wn  work  no  doubt,  but  in  fact,  so  far  as  the 
matters  in  this  case  are  concerned,  practically  the 
work  of  the  plaiotiff,  because  it  is  a  copy  of  the 
plaintiff's  garbled  to  a  certain  extent,  but  nothmg 
better  than  a  copy — he  makes  certain  marks 
indicating  what  passages  cannot  stand,  and  for 
which,  therefore,  substitution  must  be  found. 
Having  that  before  him,  we  see  as  the  result  in  the 
second  edition  the  changes  of  expressLon  he  has  made 
while  conveviog  the  tame  thing  in  substance— the 
alteration  of  the  order  of  quotations  while  leaviog 
the  quotations  tfcere  themsmes,  the  retf^ntion  of  the 
string  of  quotations  used  and  the  purpose  to  wUeh 
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they  were  applied;   and  further,  the  same  general 
system  of  analogies  of  character  which  had  been 
originally  in  the  plaintiffs*  work  and  had  been  repro- 
duced by  the  defendant  in  the  first  edition  of  his 
own.    That  broadly  (I  am  not  pretending  to  deal  with 
it  with  exactitude  of  detail)  is  the  process  by  which 
the  seoond  edition  was  reproduced,  and  as  Kekewich, 
J.,  says,  but  for  the  particular  barrier  (which  I  have  not 
endeavoured  to  deal  with),  if  he  were  at  liberty  to 
take  the  first  and  second  together  he  would  have  had 
no  hesitation  in  holding  that  the  second  edition  was 
an  infringement  of  the  plaintiffs*  copyriffht.     That 
being  so,  what  was  the  reason  why  he  dia  not  give 
effect  to  that  view  and  restrain  so  far  as  was  necessary 
the  publication  of  the  obnoxious  parts.    This  was  the 
reason,  and  when  one  examines  it  (with  the  greatest 
possible  respect  to  the  learned  judge)  it  seems  to  me 
that  he  muit  have  really  misunderstood  what  actually 
had  happened  in  the  matter.  The  plaintiff  in  this  action 
did  what  plaintiffs  are  very  oftcm  disposed  to  do,  he 
introduced  a  little  ooloniing  into  the  statement  of 
dlaim  by  setting  out  facts'as  to  the  earlier  infringe- 
ment by  the  first  edition.    Now  this  action  is  not 
brought  for  that  first  infringement ;  it  is  brought  for 
the  infringement  of  the  seoond  edition,  and  it  was  a 
little  ornamental  rhetorical  character  which  led  him 
to  introduce  into  the  narrative  of  and  genesis  of  the 
seoond  edition  what  was  in  the  first.    It  did  net 
affect  the  publication  of  the  second  issue,  and  it  may 
have  been  thought  to  prejudice  the  production  of  the 
particular  issue,  and  for  that  reason,  and  for  that 
reason  only,  it  was  stiuok  out,  but  that  did  not  altf  r 
or  wipe  out  of  history  the  fact  that  the  defendant  wa^ 
the  author  of  a  work  which  pirated  the  plaintiffs* 
work.    It  did  not  undo  that ;  that  remained  exactly 
where  it  was  before,  and  just  ai   the  defendants, 
the  publishers,  and  indirectly  the  defendant,  had  to 
submit  to  the  destruction  of  all  the  copies  of  the  first 
edition,  so    he    would    have  been   debarred   from 
reissuinff  again  the  same  work  in  the  same  language. 
He  womd  have  been  debarred  from  doing  that,  and 
being   debarred   from    doing    that    he   is    equally 
debarred  from  doing  anything  that  is  a  mere  colour- 
able imitation. 

So  we  are  entitled  to  look  at  the  first  edition,  and 
see  how  far  in  the  process  of  evolution  the  first 
edition  Is  the  father  of  the  second,  and  when  we 
examine  it,  in  the  language  of  the  learned 
judge  we  find  how  the  second  was  evolved  from 
the  first  and  how  the  defendant  had  practically 
debarred  himself  from  writing  a  work  which  was  an 
original  work  and  was  not  a  mere  refiex  of  examina- 
tion and  memo^  of  the  first  edition.  The  defendant 
himself,  as  we  have  heard,  has  been  signally  successful 
in  passing  this  dass  of  examination,  and  no  doubt  if 
that  experience  develops  anything,  it  develops  the 
memory,  and  he  has  shown,  if  we  accept  his  own 
explanation  of  how  these  thiogs  are  done,  that  he 
does  possess  a  most  singularly  retentive  memory, 
because  demonstrably  pages  fiom  the  work  of  the 
plaintiffs  have  been  reproduced  practically  verbatioi 
m  the  defendant's  work.  Of  course  I  give  the 
defendant  credit  for  the  most  absolute  veracity.  I 
do  not  know  whether  the  learned  judge  has — it  is 
pressed  upon  us  that  he  did,  but  I  have  looked 
carefully  tnrough  the  notes  and  I  cannot  say  that  it 
appears  that  the  learned  judge  did  place  the  most 
aosolute  confidence  in  him,  certainly  he  did  not 
compliment  him  on  his  veracity,  and  told  him  frankly 
without  circumvention  to  tell  the  taruth,  the  whole 
truth,  and  nothing  but  the  truth.  Gfiving  him  all 
credit  for  telling  the  truth,  it  Is  certainly  demonstrated 
that  he  had  a  most  remarkable  memory,  and  he  does 
not  do  himself  justice,  being  Rifted  with  such  a 
memory  and  being  able  to  reprocmce  whole  passages 


of  the  book  without  looking  at  it,  if  he  has  saturated 
his  mind  with  that  work  and  then  produced  another 
work  on  the  same  lines  himself.  He  has  handicapped 
himself  hj  doing  that  and  attempted  a  thing  whi(m  is 
beyond  his  capacity,  because  the  work  is  to  a  very 
largpe  degree,  standSnff  by  itself  on  its  own  merits,  an 
iomngement  of  the  (Saintiffs'  work. 

I  do  not  propose  to  go  into  a  minute  comparison  of, 
or  detail  the  passages  of  which  the  one  is  the  author 
and  the  original  of  the  other.  I  think  that  is  proved 
by  some  of  the  passage  that  have  been  referred  to  in 
detail  by  the  learned  counsel.  I  do  not  propoie  to 
deal  in  detail  with  those  matters  because  I  am  content 
to  take  the  learned  judge's  own  view  from  the 
passages  which  I  have  read,  and  when  I  have  dis- 
placed the  only  reasons,  as  I  think  I  have  done,  why 
the  learned  juage  felt  himself  fettered  in  giving  full 
effect  to  his  strong  conclusion  of  fact — when  I  have 
removed  that,  it  seems  to  me  I  have  removed  the 
only  bar  from  differing  from  the  learned  judge's 
actual  judgment  and  giving  effect  to  that  which  was 
really  his  true  opinion,  l^w,  how  does  the  matter 
stand  in  point  of  law  P  The  defendant  here  does  not 
really  deny  t^at  the  plaintiffs*  work  is  the  subject- 
matter  of  copyright.  He  has  addressed  arguments 
to  us  as  far  as  IS  possible  for  him  which,  in  my 
view,  are  only  relevant  to  that  issue,  but  when 
pressed  with  that  he  said.  No,  he  did  not  go  so  far  as 
to  contend  that  the  plaintiffs'  work  was  not  the 
subject-matter  of  copyright,  though  the  arguments 
he  addressed  to  us  upon  the  matter  were  more 
relevant  to  that  than  to  the  question  whether  he  was 
infringing  or  not.  So  that  I  start  with  the  admission 
that  the  plaintiffs'  work  is  the  subject-matter  of 
copyright,  and  I  have  not  the  slightest  doubt  that  it 
is.  As  I  have  already  said,  though  perhaps  it  does 
not  rank  in  the  higher  scale  of  literature,  it  has 
shown  a  very  considerable  amount  of  skill,  and 
certainly  the  adaptation  of  means  to  ends,  but  what- 
ever we  think  of  the  end,  the  means  seem  so  ad- 
mirably adapted  to  the  attempt  that  ic  has 
been  paid  the  highest  compliment  one  man  can 
pay  to  another  —  namely,  the  compliment  of 
imitation.  Now,  how  does  it  stand  in  law  P  The 
sources  from  which  these  works  were  drawn  were 
common;  it  was  open  to  anybody  to  compile  an 
edition  of  '*  As  Tou  Like  It,"  and  open  to  him  to  go 
to  all  the  sources  of  criticism  and  to  make  selec^ons 
from  them.  It  was  open  to  him  to  cull  quotations 
from  the  book  and  to  put  them  together  as  he  has 
done,  but  dearly  that  was  subject-matter  of  copy- 
right for  him.  He  has  shown  skill  and  industry  and 
many  higher  qualities.  I  have  read  the  work  through, 
and  it  seems  U)  me,  for  a  work  of  its  kind,  to  be  a  very 
scholarly  work,  done  in  a  terse  and  businesslike 
manner  which  leaves  something  to  be  admired,  or,  at 
all  events,  something  that  the  defendant  did  not  quite 
succeed  in  achieving  himself.  If  I  may  choose  between 
the  two,  I  prefer  the  directness  and  brevity  of  the 
plaintiffs'  work  to  that  of  the  defendant.  Therefore 
there  is  no  doubt  whatever,  as  it  seems  to  me,  that 
the  plaintiffs'  work  was  one  which  was  subject-matter 
of  copyright,  but,  as  I  have  said,  the  materials  were 
open  to  the  world. 

Now,  there  is  some  authority  on  this  matter.  The 
question  has  arisen  before,  and  I  only  propose  to 
refer  to  one  or  two  passages  from  authorities  which 
are  binding  upon  the  matter.  I  refer  firtt  of  all  to 
the  case  of  Jarrold  v.  Houlaton,  3  E.  &  J.  708,  6  W.  B. 
Oh.  Dig.  19.  That  is  a  case  where  there  was  a  question 
between  two  publioati<ms,  one  called  The  Guide  to 
Science,  and  the  otiier  called  The  Beason  Why.  I 
do  not  propoie  to  read  the  whole  of  the  hetu^fte 
out,  there  are  one  or  two  propositions  wp^^lB 
,  material :      *'  But    another    person   may 
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aoother  work  in  the  lame   genend  form  provided 
he    does    so   from   his    own  nrsoorces   and   makes 
the  work  be   so  originates  a  work  of  his  own  hy 
his   own  labour  and   industry   bestowed   apon  it. 
In  determining  whether    an   injnmction  should  be 
ordered,   the   queation,    where   the   matter   of   the 
plaintiff's  work  is  not  original,  is,  How  far  an  unfair 
or  nndne  use  has  been  made  of  tJie  work.    Instanoes 
of  unfair  or  nndae  nse  and  the  contrary  in  works  of 
this  description.     If,  instead  of  searching  into  the 
common  sources  and  obtaining  your  subject-matter 
from  thence,  you  avail  yourself  of  the  labour  of  your 
predecessor,  adopt  his  arransement  and  questions,  or 
adopt  them  witii  a  colouralue  yariation,  it  it  an  ille- 
gitimate use."    And  on  p.  716  there  is  this  passage : 
*'The  question  I  really  haye  to  try  is  whether  the 
use  that  in  this  case  has  been  made  of  the  plaintiff's 
book  has  gone  beyond  a  fair  nse.    Now,  for  trying 
tliat  question,  sereral  tests  have  been  laid  down.    One 
which  was  originally  expressed,  I  think,  by  a  common 
law  judge,  and  adopted  by  Lord  Lansdale  in  Leun$ 
V.  FuUarton,  2  Beav.  6,  is,  whether  you  find  on  the  part 
of  the  defendant  an  animua  furandissi  intention  to 
take  for  the  purpose  of  saving  himself  labour.    I  take 
the  illegitimate  use  as  oppos^  to  the  legitimate  use  of 
another  man's  work  on  subject-matters  of  this  descrip- 
tion to  be  this :  If  knowing  that  a  person  whose  work 
is  protected   by   copyright   has   with   considerable 
labour  compiled  from  various  sources  a  work  in  itself 
not  original,  but  which  he  has  digested  and  arranged, 
you,  being  minded  to  compile  a  work  of  a  like  descrip- 
tion, instead  of  taking  the  pains  of  searching  into  all 
the  common  sources  and  obtaining  vour  subject- 
matter  from  them,  avail  yourself  of  the  labour  of  your 
predecessor,  adopt  his  arrangements,  adopt,  moreover, 
the  very  questions  he  has  asked,  or  ado^t  them  with 
but  a  sUght  degree  of  colourable  variation,  and  thus 
aave  yourself  pains  and  labour  by  availing  yourself 
of  the  pains  and  labour  which  he  has  employed ;  that 
I  take  to  be  an  illegitimate  use."    That  seems  to  me 
to  cover  substantially  what  the  defendant  has  done  in 
this  case.    There  are  only  one  or  two  more  passages 
that  I  desire  to  refer  to.    The  next  is  in  the  case  of 
Spiers  v.  Broum,  6  W.  B.  352.    It  is  a  case  of  the 
compiler    of    Spiers'    Dictionary   against    a    man 
named     Brown.      What    I    refer    to    it     for,    is 
a  passage  in  the  judgment  of  Page  Wood,  V.C, 
in   which    he    mentions   this :    '*  In   the   instance 
mentioned  by  Sir  Samuel  Bomilly  a  work  consisting 
of  a  selection  from  various  authors  two  men  perhaps 
might  make  the  same  selection^  but  that  must  be  by 
resorting   to  the  origioal   authors,  not   by  taking 
advantage  of  the  selection  already  made  by  another." 
That  anticipates  the  very  qu<>Btion  which  was  put  in  the 
course  of  the  argument  iu  this  case,  as  to  whether  you 
could    have    copyright   in    quotation,    selected    to 
emphasise  or  illustrate  Bome  particular  idea,  and  that 
is  evidently  an  expression  of  the  Vice-ChanceUor's 
opinion  that  that  would  the  subject-matter  of  a  copy- 
right.   He  put  it  as  an  obvious  instance  of  somethmg 
that   would   be   the  subject-matter    of    copyright. 
But  it  does  not  stand  there  because  it  is  a  quotation 
from  the  judgment  of  Lord  Eldon  in  which  he  refers  to 
a  passage  quoted  by  Sir  Samuel  Bomilly  in  argu- 
ment, and  refers  to  it  in  a  way  which  shows  that  he 
assents  to  it.  It  is  in  the  case  of  Longman  v.  Winchester, 
16  Yes.  269,  at  p.  271,  referring  first  of  all  to  Faterson's 
Boad    Book,    Lord   Eldon    says:    *'It  is  certainly 
competent  to  any  other  man  to  publish  a  book  of 
roads,  and  if  the  same  skill,  intelligence,  and  diligeoce 
are  applied  in  the  second  instance,  the  public  would 
receive  nearly  the  same  information  from  both  works ; 
but  there  is  no  doubt  that  this  court  would  interpose 
to  prevent  a  mere  republication  of  a  work  which  the 
labour  and  skill  of  another  person  had  supplied  to  the 


world.    So  in  the  instanoe  mentionad  by  Sir  SMunei 
BomiUy  a  work  conaiattog  of  a  selaetiop,  fto." 

Th»n  there  is  also  the  authority  of  the  gentianun 
who  was  well-known  in  the  courts  before  he  w&at  to 
^dia,  and  who  afterwards  became  a  distiiigiiisiMd 
Indian  judge,  Sir  Arthur  Wilson,  in  which  thie  very 
point  is  raised  and  decided  in  the  oaae  of  MaemiUam 
V.  Buresh  Chunder  Deb,  17  Ind.  Law  Bep.,  CWlootU 
Series,  951.  In  that  case  the  matter  in  queatacm  was 
tiie  well-known  series  called  the  Qolden  Tressary. 
which  is  a  series  of  quotations  put  together  by  1^* 
Palgrave,  and  the  defendant  had  praofioally 
reproduced  hia  work  supera'lding  notes  of  bis  own, 
and  the  learned  judge  upheld  or  sustainad  the  daim 
for  infringement,  ^is  lordship  read  the  jndnie&t 
from  "  I  think  it  unnecessary  ta  refer  in  deteal  "  to 
*'  he  cfPends  against  the  piinoiplc^,"  and  oontiniied :  ] 
It  seems  to  me  that  is  precist^ly  wliat  Mr.  Manshall 
did  in  this  case,  and  if  we  reonired  demonatralaoB  of 
what  on  a  general  view  was  sumoieatly  obviova  belora, 
I  think  that  particular  instanoe  whioh  Mr.  Scrattoai 
culled  for  us  on  the  nse  of  the  word  "  inconster,"  and 
the  verification  of  the  quotation,  deminalmtea  in 
that  parlicular  respect  the  prooeu  that  had  been 
suggested  he  went  through  in  many  other  oa 
Thtkt  is  to  say,  he  took  absolutely  wfaait 
there  wriiten  down  from  the  work  of  anol 
person— that  is,  the  plaintiff.  I  think  that  is 
clear  to  demonstration  and  we  are  entitled  to  look 
upon  it  as  throwing  a  Ught  upon  the  meUiod  hj 
wnidi  the  other  matters  were  arranged*  It  ia  nid 
in  the  second  edition  that  he  eliminated  aome  of  tiie 
most  obnoxious  passages,  which  were  chiefly  the 
passages  descriptive  of  what  the  quotation  afterwards 
annexed  were  going  to  illustrate,  little  connecting 
Unks  printed  between  the  extracts.  No  doobt  ihoaa 
are  altered,  but  it  seems  to  me  the  substance  of  them 
is  preserved,  iJthough  the  order  of  the  quotatioai  as 
altered.  It  was  put  to  him  "  How  about  the  quota- 
tions themselves  ? "  It  is  very  dear  now  from  the 
evidence,  and  I  have  certainly  formed  that  opinioai 
myaelf ,  when  one  atudies  the  steps  by  whioh  tiie 
second  edition  oame  into  existence,  th%t  he  annexed 
those  quotations  juat  as  they  were.  No  doubt  he  aay  s, 
**I  am  a  very  well-informed  man;  I  have  given  in 
fact  the  great  part  of  my  attention  to  theae  worka, 
and  I  have  no  doubt  I  ooidd  have  evolved  the  whole  <^ 
these  quotations  from  researches  which  I  oould  have 
made :  I  know  not  only  where  those  quotations  come 
from,  but  I  know  the  authors  who  have  named  thesn 
as  appropriate  to  the  particclar  matters,  and  I  ooold 
tell  you  who  they  are."  But  unfortunately  he  did 
not  go  through  that  process  himself ;  he  has  adopted 
the  work  of  another  man  who  may  or  may  not  have 

fone  through  it,  but  whether  he  did  or  did  not,  the 
efendant  did  not.  He  simply  took  what  another 
man  had  done,  and  it  seems  to  me  quite  obvious,  onoe 
admitting  that  the  choice  of  quotations  illustrative  of 
particular  traits  and  particular  character  and  chosen 
for  the  purpose,  involves  hiffh  qualities  of  mind  more 
or  leas  high,  according  to  we  area  over  which  those 
quotations  extend,  but  still  none  the  less  existing, 
even  although  the  area  may  bs  a  narrow  one,  that  the 
fact  of  getting  limits  from  other  people,  whether  he 
arrived  at  them  by  his  own  reading  or  not  I  do  not 
know,  but  it  has  been  done  by  the  plaintiff  in  the 
first  instance,  and  does  not  confer  upon  the  defendant 
the  right  to  annex  the  results  of  that  operation. 

I  think  it  is  a  misconception  on  the  part  of  the  learned 
counsel — perhaps  I  ought  not  to  use  the  expreeaion 
<<  misconception ,"  because  possibly  it  was  his  business 
to  put  the  argument  before  the  court,  and  I  am  not  at 
liberty  to  form  an  opinion  at  all  as  to  his  own  view  of 
it — but  he  justified  annexing  another  man's  quota- 
tions on  the  ground  that  you  may  follow  an  indication 
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S>en  in  another  book  where  you  will  fiod  authorities 
at  yon  have  the  right  to  oonsnlt,  and  that  all  the 
defendant  does  is  that  he  is  directed  by  a  reference  to  a 
particular  quotation  to  go  and  look  at  the  author  and 
see  whether  the  quotation  corresponds  with  the  text, 
and  if  so,  the  text  being  common  property,  he  is 
at  liberty  to  annex  that  quotation.  I  cannot  admit 
that  for  a  moment.  He  rather  suggested  that  it  was 
justified  by  the  directory  cases,  wmch  say  that,  though 
you  cannot  where  another  man  has  compiled  a 
directory  simply  take  his  sheets  and  reprint  them  as 
your  own,  ^oa  are  entitled,  taking  the  sheets  with  you, 
to  go  and  see  whether  the  existing  facts  coincide  with 
the  description  in  the  sheets,  and  if  you  do  that 
you  may  publish  it  as  your  own.  Certainly ;  but  are 
you  at  liberty  to  apply  the  same  principle  to  a  series 
of  quotations— to  take  the  references  given  by  one 
author  although  he  quotes  such  and  such  a  passage  as 
illustrating  a  particular  matter,  and  to  say:  ''I  will 
just  go  and  see  if  that  is  correctly  copied  or  not,  and 
if  it  is  correctly  copied  I  propose  to  introduce  it  with 
any  other  which  illustrates  the  particular  passage  and 
I  propose  to  adopt  that  as  my  own  work  '*  ?  That 
leaves  out  the  whole  merit ;  the  felicity  of  the  quota- 
tion :  its  adaptability  to  a  particular  end :  its  illus- 
tration of  a  particular  characteristic — all  those  things 
enter  into  the  choice  of  one  quotation  as  apart  from 
another.  If  you  obey  a  certain  direction  to  go  to  a 
certain  place  it  does  not  entitle  you  to  annex  the 
skill  and  judgment  and  taste  which  has  dictated  the 
selection.  It  does  appear  to  have  been  the  defendant's 
view  of  his  rights,  as  his  counsel  put  it  forward  for 
him,  that  if  he  occe  knew  where  to  fiod  the  quota- 
tion then  he  had  a  right  to  annex  it,  aod  that  if  he 
once  knew  where  to  look  and  find  the  quotation,  and 
it  corresponded  with  what  the  author  had  written,  he 
had  a  right  to  take  it.  I  cannot  accede  to  that  for  a 
moment,  and  it  seems  to  me  that  the  law  is  clearly 
such  as  to  entitle  the  plaintiff  to  complain  if  quotatioos 
selected  and  arranged  by  him  are  imitated  and  adopted 
by  the  defendant  I  think  it  has  been  abundantly 
fehown  that  in  the  second  edition  not  only  have  the 
quotations  in  substance  been  taken,  but  the  letterpress 
connecting  them  hss  also  been  taken  in  substance  in 
a  great  many  instances,  and  particularly  in  the 
character  sketches.  That  has  been  done  to  such  an 
extent  as  to  put  it  entirely  outside  those  trivial  and 
casual  imitations  which  do  not  amount  to  a  breach  of 
copyright.  There  has  been  a  real  aimexation  by  tho 
defendant  of  the  work  and  labour  and  skill  and  taste 
of  the  plaintiff,  and  therefore  it  seeois  to  me  that  this 
appeal  must  be  allowed,  and  I  think  that  in  allowing 
it  I  am  ^ving  effect  to  what  was  the  true  opiDion 
of  Kekewich,  J.,  himself. 

BTntUNG,  L  J. — ^I  am  of  the  same  opinion.  I  think 
that  the  question  which  arises  in  this  case  is  one  of 
fact— namely,  whether  or  not  the  defendant,  Mr. 
Marshall,  has  or  has  not  made  an  illegitimate  use  of 
the  plaintiffs*  work  within  the  meaning  of  the  defini- 
tion which  has  been  already  read  by  my  lord  from 
Jarrold  v.  HoulsUm* 

Now  it  is  said  that  the  defendant  Marshall  is  a 
scholar,  is  a  practised  teacher,  and  has  for  many 
years  taught  this  very  subject  of  Shakespeare,  one 
of  whose  plavs  forms  the  subject  of  this  book,  that 
he  has  awiae  knowledge  of  Shakesperian  Eoglish, 
and  that  he  was  able  to  write  tJ^e  book  which  he  has 
written  without  reference  to  the  plaintiffs'  book  at  all. 
I  am  quite  ready  to  assume  all  that,  but  the  question 
is,  has  he  done  it  ?  I  am  not  going  to  go  in  detail 
through  the  passages  w^*'^^  v^^va  "Keen  so  much 
referred  to  and  common  -  two  books. 

I  only  say  that,  taking  tl  'alind  alone, 

it  seems  to  me  impost  \   plaintiffs' 


account  of  her  character  and  compare  it  with  that 
written  in  the  first  edition  by  the  defendant  without 
arriving  at  the  conclusion  that  the  one  was  borrowed 
from  the  other,  and  that  an  illegitimate  use  was  made 
of  the  plaintiffs'  book  for  that  purpose,  and  that  the 
» conclusion  which  I  should  arrive  at  on  a  mere 
comparison  of  the  two  books  appears  to  me  to  be  amply 
supported  by  the  admissions  which  were  made  by 
Mr.  Marshall  in  cross-examination  before  the  learned 
judge.  I  arrive,  therefore,  at  the  conclusion,  ss  I 
have  already  said,  that  in  this  portion  of  the  book  an 
illegitimate  use  was  made  of  the  plaintiffs'  work  by 
the  defendant. 

Then  the  question  is.  Is  it  altered  by  what  he  did 
with  reference  to  the  second  edition  ?  I  think  not. 
He  has  told  us  in  his  cross-examination  what  he  did ; 
he  had  the  proofs  of  his  first  edition  before  him ;  he 
read  them  and  he  read  the  plaintiffs'  book  and  care- 
fully compared  them,  and  he  proceeded  to  strike  out 
from  those  proofs  so  much  of  the  plaintifiis*  work — 
such  passages  as  he  thought  were  objectionable,  having 
regard  to  the  book  of  me  plaintiff;  and  then  a  fort- 
night afterwards  he  proceeded,  with  these  materials 
before  him  (that  is,  with  the  proofs  altered  before  him 
as  I  have  said),  to  rewrite  his  text,  preserving  t^e 
quotations  and  also  a  portion  of  the  text.  It  seems 
to  me,  having  regard  to  the  extraordinary  memory 
that  this  gentleman  possesses,  that  he  was  not  in  a 
position  to  uie  in  a  way  that  would  be  free  from 
objection  those  materials  that  he  had.  He  availed 
himself,  on  bis  own  admission,  of  a  very  considerate 
portion  of  that  which  appears  to  me  he  did  derive 
from  the  plaintiffs*  book  and  he  turned  them  to  use  In 
the  second  edition.  On  those  grounds  I  consider  that 
with  regard  to  the  second  edition  also  he  has  infringed, 
and  I  agree  with  the  judgment  of  my  lord. 

Gozbns-Habdy,  L  J. — I  so  entirely  agree  with  all 
that  has  fallen  from  my  learned  brethren  that  I  do 
not  think  it  cecessary  to  add  anytlung. 

SoUottors,  Harvey  OlifUm ;  T.  L.  Yates;  J,  WoodJiouse, 
for  (7.  H,  Marshall,  Huddersfield. 


From  K.  B.  Div.  ") 

(Collins,  M.B.,  and  Mathew  and  >  June  2. 

dozens-Hardy,  L.JJ.)  J 

WiQHTWiOK  V,  Pope  atstd  Othebs.  (o.) 

Practice — Appeal — Security  for  coats — Motion  for  new 
trial— Ord.  58,  r.  15- Judicature  Act,  1890  (63  <fc  64 
Vict,  c  44),  8.  1. 

The  Court  unit  now  order  security  /or  the  costs  of  a 
motion  for  a  new  trial  in  the  same  circumstances  as 
security  for  the  costs  of  any  other  appeal  will  he  ordered ; 
and  the  rule  of  practice  laid  down  in  Heckscher  v. 
Croeley.  39  W.  R.  211  [1891]  1  Q,  B.  224,  not  to  order 
security  for  costs  in  such  a  case  will  he  no  longer  fol- 
lowed. 

Application  by  the  plaintiff  for  security  for  the  costs 
of  the  defendants'  motion  for  a  new  trial.  The  action 
was  tried  before  Lord  Alver stone,  L.O.  J.,  and  a  jury. 

McKinnoUf  for  the  plaintiff. 

O,  A.  Scott,  for  the  defendants 

Heckscher  v.  Crosley,  39  W.  E.  211,  [1891]  1  Q.B. 
224;  Walklin  v.  Johns,  7  Times  L.  K.  181;  In  re 
Harwood  &  Abrahams,  [1901]  2  K.  B,  304,  49  W.  B. 
Dig.  141,  were  referred  to. 

Cur,  adv,  vult, 

(o.)  Eeported  by  W.  F.  Barry,  Esq.,  Barrister-at- 

Law. 
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In  KB  PuoKBTT  &  Smith's  Gontraot. 


COITBT  OF  ApPBAL. 


Jime  2.~OoiiLiN8,  M.B.,  read  the  judgment  of  the 
Court  as  follows :  This  was  an  appUoation  made  by 
the  respondents  in  a  motion  set  down  in  Uie  new  trial 
paper  for  seourity  for  the  costs  of  Uie  motion.  The  case 
raised  no  point  of  any  difficulty,  and  we  were  all  of 
opinion  that  in  the  ordinary  discretion  of  the  court 
security  should  have  been  ordered,  had  it  been 
techni(MiUy  a  final  appeal ;  but  haying  regard  to  the 
general  rule  of  practice  laid  down  in  HecJucJur  y. 
Orotley,  and  since  acted  upon,  not  to  gjrant  securi^ 
for  costs  in  the  case  of  new  trial  motions,  we  tooK 
time  to  consult  the  other  members  of  tiie  court  as  to 
whether  the  time  has  not  come  when  that  practice 
should  be  altered.  It  has  more  tiian  once  been 
treated  as  anomalous  (see  In  re  Harwood  A  AbraharM) ; 
and  when  analyzed  it  does  not  seem  to  rest  on  any 
logical  basis.  In  former  days  judgment  was  never 
giren  by  the  judge  at  NUi  Frius^  who  has  been 
described  as  the  mere  instrument  of  the  court  to  try 
the  issues  (see  WelU  y.  AhraJiamB,  20  W.  B.  659, 
L.  B.  7  Q.  B.  554) ;  and  when  leave  to  move  was 
reserved  the  matter  was  suspended  till  the  rule  nUi 
could  be  moved  for.  Nowadays  the  judge  has 
complete  control  of  the  cause  and  can  enter 
judgment  as  he  thinks  riffht.  Hence  there  is  now, 
unless  theleamed  judge  has  declined  to  give  judg- 
ment, a  collateral  or  alternative  application  in  every 
motion  for  a  new  trial,  asking  the  court  to  deal  with 
the  judgment  accordingly,  l^ere  seems,  ti^erefore, 
no  reason  in  principle  why  the  court  should  refuse 
to  exercise  its  discretion  in  this  class  of  appeals  rather 
than  in  others,  and  now  that  this  court  has  equal 
jurisdiction  in  all,  it  appears  undesirable  to  act  upon 
a  hard  and  fast  rule  applicable  to  one  class  only,  and 
laid  down  when  this  jurisdiction  was  first  assumed. 
The  forming  of  separate  lists  is  a  matter  of  conveni- 
ence only,  and  the  rights  of  the  parties  to  security  for 
costs  oujB;ht  not  to  depend  upon  the  list  the  case 
appears  in.  All  the  Lords  Justices  concur  in  thinking 
that  we  ought  not  any  longer  to  treat  ourselves  as 
bound  by  the  rule  laid  down  in  Heckscher*s  case. 
Security  to  the  extent  of  £25  must  be  given  within  a 
fortnight. 

Application  granted. 

Solicitors  for  the  plaintiff,  Nicol,  Son,  &  Jones, 

Solicitors  for  the  defendants,  Wontner  &  Sons. 


From  Chan.  Div.  "1 

(Collins,  M.B.,  and  Stirling  and  > 

dozens-Hardy,  L.JJ.)  j 


May  9,  10. 


In  re  PuoKETT  &  Smith's  Contract,  (a.) 

Vendor  and  purchaser — Land  sold /or  building  purposes 
— Underground  culvert  for  water  unknoum  to  both 
parties — Misdescription — Defect  in  title, 

A  builder  and  contractor  entered  into  a  contract  with 
the  U'usiees  of  a  will  for  the  purchase  of  a  property 
described  as  possessing  an  important  frontage  with  a 
valuable  prospective  building  element,  A  condition  in  the 
co7itract  provided  that,  the  property  being  open  for  inspect 
tioHf  the  purchaser  should  be  deemed  to  buy  with  full 
knowledge  of  its  actual  quantities  and  condition,  and  that 
any  error  in  the  particulars  should  not  annul  the  sale  nor 
be  the  subject  of  compensation.  The  purchcuer  inspected 
the  property  but  did  not  discover  then  or  till  after  the 
completion  of  the  contract  that  there  toas  a  culvert  for  the 
passage  of  vntter  wider  it,  the  existence  of  which  was  not 
shown  on  the  plana,  and  was  in  fcuA  unknown  to  the 
vendors, 

(a.)  Beported  by  H.  W.  Law,  Biq.,  Barrister-at- 

Law. 


Held,  on  the  evidence,  that  the  purchaser  could  not  haoe 
discovered  it  by  any  reasonable  care,  and  that  in  view  of 
the  fact  that  the  land  was  sold  to  the  knowledge  of  hdh 
parties  for  building  purposes,  the  existence  of  the  advert 
involved  such  a  misdescription  affecting  the  sui^ect-'matUr 
of  the  contract  in  a  material  and  substantial  point  at  io 
bring  the  case  within  the  rule  laid  down  in  Flight  v, 
Booth,  1  Bing,  N.  G.  370,  and  that  a  good  tOUhadwi 
been  shown. 

In  re  Brewer  &  Hankin's  ContracS  80  L,  T,  Rep, 
227.  47  W,  R.  Dig,  203.  distinguished. 

Decision  of  Kekewiclv  J.,  affirmed. 

This  was  an  appeal  from  a  decision  of  Kekewicli,  J., 
on  a  vendor  and  purchaser  summons. 

The  facts  were  as  follows : 

The  appellants,  who  were  the  trustees  and 
executors  of  a  will,  put  up  for  sale  by  auction,  in 
July,  1899,  a  freehold  property  known  as  The  (Grange, 
West  Molesey. 

It  was  described  in  the  conditions  of  sale  ai 
possessing  '<  an  important  frontage  to  Walton-rotd, 
with  a  vuuable  prospective  building  element.*' 

The  property  was  not  sold  at  the  auction,  bat 
shortiy  afterwards  the  respondent,  who  was  a  builder 
and  contractor,  entered  into  negotiations  to  puiohiie 
it,  and  on  the  5th  of  August,  1899,  the  agent  of  the 
appellant  wrote  him  the  following  letter : 

*'  In  reply  to  your  letter  of  yesterday,  the  old- 
fashioned  residence  of  13^  acres  advertised  for  sile 
near  Hampton  Court  suitable  for  development  is 
known  as  the  'Grange,'  West  Molesey,  one  mile 
from  Hampton  Court  Station.  We  endloee  the  unell 
plan  for  jyrour  guidance.  The  price  is  £5  000,  or  we 
would  submit  an  offer  of  not  less  than  £4. 500.  There 
are  no  restrictions  as  to  the  class  of  houses  to  be 
erected,  and  it  is  admirably  adapted  for  the  erectum 
of  cottages,  which  are  in  great  demand  in  the  neigh- 
bourhocxL,  being  quite  dose  to  the  works  of  the 
London  water  companies,  where  thousands  of 
mechanics  are  permanentiy  employed  at  high  wagei. 
We  enclose  an  order  to  view." 

The  respondent  then  went  over  the  property, 
accompanied  by  his  surveyor,  and  eventually,  on  the 
30th  of  October,  1899,  entered  into  a  contract  to 
purchase  it. 

The  conditions  of  sale  printed  for  use  at  the  aaotioo 
were  (with  the  exception  hereinafter  mentioned) 
made  to  constitute  tiie  terms  of  the  contract,  which 
was  entered  into  on  the  back  of  them. 

Condition  6  was  as  follows :  ''  Should  any  queetioD 
arise  as  to  the  identity  of  the  premises  described  in 
the  particulars  with  those  described  in  the  dooument 
abstracted  the  purchaser  thereof  shall  be  furnished  st 
his  own  expense  with  a  statutory  declaration  by  one  of 
the  vendors,  or  some  other  person,  that  the  premieei 
have  been  held  in  ooi^ormity  with  the  titie  deduced  for 
twenty  years  last  past,  and  thereon  the  requisition 
in  respect  of  identity  shall  be  considered  as  satisfiei 
The  property  is  hlelieved  and  shall  be  taken  to  be 
correctiy  described,  and  being  open  to  inspection 
the  purchaser  shall  be  deemed  to  buy  witii  foU  know- 
ledge of  the  actual  quantities  and  condition  thereof. 
If  any  error  shall  be  found  in  the  purtioulars,  the 
eame  shall  not  annul  the  sale,  nor  sheijl  any  compen- 
sation be  allowed  in  respect  thereof.*' 

The  following  had  also  been  one  of  the  conditioni 
of  sale,  but  was  stradk  out  of  the  contract :  "  The 
propertjr  is  sold  subject  to  such  chief,  quit,  or  other 
rents,  rights  of  way,  water  drainage,  and  other  esse- 
ment,  restrictions,  and  liabilities  as  are  mentioned  is 
the  particulars,  or  as  may  be  ascertained  to  be 
charged  thereon  or  to  affect  the  same,  and  to  sny 
subsisting  liability  under  oovenant  or  otherwise  to 
repair  fences  and  roads." 


Vol  ti. 
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After  the  contract  had  been  entered  into  the  pur- 
chaser diioorered  that  there  was  an  underground 
oolvert  for  the  passage  of  water  mnniDg  right  across 
the  middle  of  the  property  a  short  distance  under  the 
surface. 

Two  phms  had  been  supplied  to  him,  one  accom- 
panying the  above-mentioned  letter  of  the  5th  of 
August,  1899,  and  the  other  attached  to  the  con- 
ditions of  sale.  The  former  plan  showed  no  ditch  or 
ctdyert  whatever  or  any  sort  of  indication  of  any 
possible  flow  of  water  near  the  property ;  the  latter 
plan  gave  an  indication  of  sometUng  which  might 
De  a  ditch  leaving  the  property  at  a  certain  point, 
and  which  in  fact  appeared  to  be  a  dry  ditdi  when 
the  purchaser  inspected  the  property. 

The  exietence,  however,  of  the  culvert  underneath 
the  property,  of  which  the  apparent  ditch  was  in 
truth  the  continuation,  was  unlmown  to  both  vendors 
and  purchaser  till  discovered  by  the  purdiaser  as 
above  stated. 

The  purchaser  then  required  the  vendors  either  to 
divert  the  culvert  so  as  to  make  Uie  land  possible  for 
such  building  as  was  contemplated  by  me  parties 
(which  the  evidence  showed  would  have  cost  £500), 
or  to  make  compensation  by  an  abatement  of 
purchase-money. 

The  vendors,  relying  on  condition  6,  declined  to 
comply  with  this  requisition,  and  took  out  the 
summons  under  the  Vendor  and  Purchaser  Act,  1874 ; 
and  on  the  hearing  of  ike  summons  Kekewich,  J., 
held  that  the  purchaser's  objections  to  title  and 
requisitions  had  not  been  sufficiently  answered  by  the 
vendors,  and  that  they  had  not  shown  a  good  title  in 
accordance  with  the  contract. 

The  vendors  appealed. 

A.  T,  Murray,  for  the  appellant. — ^This  is  no  defect 
of  title ;  it  is  not  an  easement  or  anything  relating  to 
one,  and  the  sixth  condition  precludes  the  purchaser 
from  taking  the  objection.  The  existence  of  Uie 
culvert  was  unknown  to  the  vendor  and  was  not  cUs- 
oovered  hj  the  purchaser  after  every  opportunity  for 
investigation  and  inspection.  The  principle  caveat 
emphr  applies. 

Me  referred  to  Sugden  on  Vendors  and  Purchasers, 
p.  1 ;  Bart  v.  Windsor,  12  M.  &  W.  68 ;  Lucas  v. 
James,  7  Hare  410,  at  p.  418 ;  and  In  re  Brewer  & 
Hankin,  80  L,  T.  Bep.  127,  47  W.  B.  Dig.  203. 

Buchmaster,  K,C,,  and  Davenport^  for  the  purchaser. 
— ^The  purchaser  inspected  the  property  and  took  all 
reasonable  care.  This  dearly  was  a  latent,  not  a 
patent,  defect  in  title,  and  he  is  accorduLsly  entitled 
to  refuse  to  complete :  Ashhumer  v.  Sewell,  40  W.  B. 
169,  [1891]  3  Oh.  405.  The  property  was  sold  as 
suited  for  buildin|^  purposes  and  possessing  a  valuable 
proactive  buildmg  element.  This  culvert  makes  it 
unsuited  for  the  purpose,  and  tiiere  was  thus  a  material 
miedesoriptiQn.  In  re  Brewer  &  Hankin  was  a  per- 
fectly different  kind  of  case. 

Collins,  M.B.,  stated  the  facts,  and  held  on  the 
evidence  that  both  parties  entered  into  the  contract 
on  the  basis  that  the  land  was  reasonably  capable 
of  beiDg  made  fit  for  building  purposes;  that  the 
plans  gave  no  fair  indication  of  the  existence 
of  the  culvert,  and  'that  the  purchaser  could 
not  have  found  out  its  existence  by  any  reasonable 
care.  His  lordship  also  regarded  the  omission  ^m 
the  contract  of  the  condition  of  sale  secondly  above 
mentioned,  as  siguiflcant.  He  then  continued :  Now  is 
that  such  a  substantial  defect  as  within  the  authorities 
to  alter  the  nature  of  the  thing  intended  to  be  bought, 
and  to  oblige  the  purchaser  to  take,  if  he  does  intend 
to  take  it,  a  thing  essentiaUv  different  from  th<%t 
which  he  agreed  to  take  ?  XJpon  that  I  think  the 
law  is  dear,  and  is  well  stated  in  Flight  v.  Boc^h. 


There  had  been  there  an  actual  description  of  the 
property,  and  it  was  suggested  that  the  description 
m  the  contract  did  not  accord  with  the  actual  facts  as 
ascertained.  Here  we  have  not  got  the  actual  evidence, 
but  we  have  the  equivalent  in  the  fact  that  this  property 
WM  sold  for  the  purpose  of  being  used  as  a  building 
estate,  f  o  that  it  is  as  if  that  was  written  out  in  the 
contract.  Tmdal,  0  J.,  says,  in  giving  the  judg- 
ment of  the  court,  that  where  the  misdescription, 
although  not  proceeding  from  fraud,  *'  in  a  material 
and  substantial  point  so  far  affects  the  subject-matter 
of  the  contract  as  that  it  may  reasonably  be  supposed 
that  but  for  such  description  the  purchaser  might 
never  have  entered  into  the  contract  at  all,  in  such 
case  the  contract  is  avoided  altogether,  and  the 
purchaser  is  not  bound  to  resort  to  the  clause  of 
compensation."  Here  the  misdescription  is  in  the 
representation  that  this  laud  has  a  valuable 
prospective  builds  element,  coupled  with  the 
description  given  in  the  vendors'  agent's  letter.  That 
is  tiie  description  of  the  land,  but  the  fact  is  that 
under  that  Und  Ues  a  covered  culvert  which  might 
take  the  flood  water  from  the  ditch  which  was  dry 
when  the  purchaser  saw  it,  and  which,  of  course, 
everyone  knows  may  be  a  most  substantial  drawback 
to  a  buildiog  estate.  In  fact  the  evidence  is  that  it 
would  cost  £500  to  deal  with  this  property  iu  such  a 
way  as  to  make  the  land  possible  for  such  building  as 
was  contemplated  by  the  parties.  Uodtr  these  cir- 
cumstances I  think  Kekewich,  J.,  was  perfectiy  right 
in  holding  that  the  purchaser  is  not  bound  to  com- 
plete, and  the  appeal  must  be  dismissed  with  costs. 

SnKLiNO,  li.  J. — I  agree.  I  think  that  condition  6 
does  not  avail  the  vendors.  It  only  applies  to  such 
matters  as  mi^ht  be  discovered  by  an  inspection  of 
the  property  with  reasonable  care,  and  the  mspection 
refened  to  is  an  inspection  of  the  property  itself,  and 
does  not  impose  on  the  purchaser  the  duty  of  going 
on  adjoining  properties,  or  even  of  walking  up 
neighbouring  roads  from  which  the  property  might 
be  visible.  I  think,  therefore,  that  the  question  is 
not  reflJly  one  of  title  at  all,  but  whether  the  case 
faJls  within  the  rule  laid  down  by  Tindal,  O.J.,  in 
Flight  V.  Booth,  Seeing  that  the  properly  plainly 
was  sold  to  the  present  purchaser  for  building 
purposes,  I  think  the  case  does  fall  within  that 
rule.  My  own  dedsion,  and  that  of  the  Court  of 
Appeal,  in  In  re  Brewer  db  Hanhin  were  based  on  the 
facts  of  that  case,  which  did  not  fall  within  the  rule ; 
one  material  difference  being  that  there  the 
property  clearly  was  not  offered  for  building 
purposes  at  all. 

Cozens-Habdy,  L.J.,  concurred. 

Appeal  dismiued. 

Solicitor  for  the  appellants,  T.  Durant, 

Solicitors  for  the  respondent,  Hare  d:  Cb.,  for  March, 
Clayton,  &  Pearson,  Manchester. 


From  Ohan.  Div.  \ 

(Collins,  M.B.,  and  Stirling  and  >  April  23 ;  May  7. 
Cozens-Hardy,  L.JJ.)  ; 

In  re  Alfred  KnraDON  akd  Hsnby  Wilson, 

SOLICITOBfl.  (a.) 

Practice — Costs — Solicitor  and  client — Taxation — Dis~ 
bursement^~Estate  duty — Solicitors  Act,  1843  (6  db 
7  Vict.  c.  73),  s,  37. 

A  payment  for  estate  duty  made  by  a  solicitor  on  behalf 
of  his  client  is  not  a  "  disbursement    within  tJie  meaning 

(a.)  Beported  by  J.  I.  SnBLnro,  Bsq.,  Banister- 

at-Law. 
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of  section  37  of  the  Solicitora  Act,  1843,  and  ought  not  to 
he  incltided  in  his  hill  of  costs 
In  re  Lamb,  37  W.  R,  306,  23  ©.  B.  D  6,  overruled. 

This  was  sn  appeal  from  a  decision  of  B^rne,  J., 
which  railed  the  qaestion  whether  estate  duty  pail 
by  a  solicitor  ought  to  be  included  in  his  bill  of  costs 
as  a  <'  disbursement "  or  to  be  entered  as  a  cash  pay- 
ment. 

The  facts  are  fully  stated  in  the  judgment  of  the 
court. 

Byrne,  J.,  following  In  re  Lamb,  37  W.  B.  606,  665, 
23  Q.  B.  D.  5,  477,  held  that  they  ought  to  be  ent^rred 
as  disbursements. 

The  executors  of  the  client  appealed. 

Levett,  K,C,,  and  Hon.  T,  H.  Watson,  lot  the  appel- 
lants.—There  is  a  distinction  between  a  tax  like  probate 
duty  or  estate  duty  and  disbursements  proper  such  as 
counsel's  fees.  The  zule  is  laid  down  in  In  re  Remnant, 
11  Beav.  603,  that  only  payments  made  by  the  solicitor 
ia  pursuance  of  profeedonal  duty  can  be  allowed  as 
disbursements.  Byme»  J.,  considered  that  he  was 
bound  by  In  re  Lamh,  but  it  is  submitted  that  that 
case  is  inconsistent  with  the  rule  laid  down  in  In  re 
Remnant,  But  even  if  that  is  not  so,  In  re  Lamb 
was  a  case  of  probate  duty  which  had  to  be  paid 
before  a  will  could  be  proved.  Under  the  Finance 
Act,  1894,  the  executor  is  not  under  any  personal 
obligation  to  pav  the  whole  of  the  estate  duty :  see 
sections  6  (2)  and  9  (1)  of  that  Act  The  payment  of 
estate  duty  by  the  solicitor  is  nothing  more  than  a 
cash  payment  by  him  as  agent  for  his  client. 

They  also  referred  to  In  re  Bedson,  9  Beav.  5 ;  In  re 
Haigh,  12  Bear.  307 ;  In  re  Metcalfe,  30  Beav.  406,  11 
W.  B.  Oh.  Dig.  108. 

Norton,  K.C.,  and  Foley,  contra.— Whatever  the 
solicitor  has  to  pay  in  order  to  get  a  document  which 
he  is  bound  to  get  is  a  proper  disbursement.  Pay- 
ments made  by  a  solicitor  for  probate  duty  have 
always  been  included  in  his  disbursements,  and  we 
submit  that  the  practice  is  right,  because  the  duty  has 
to  be  paid  by  the  solicitor  in  order  that  he  may  carry 
out  the  instructions  given  him  by  his  client.  The 
practice  ought  not  to  oe  varied,  because  this  is  a  case 
of  estate  dut^  and  not  of  probate  duty.  In  re 
Remnant  is  reauy  in  our  favour. 

They  also  referred  to  In  re  Taylor,  Stileman,  & 
Underwood,  39  W.  B.  417,  [1891]  1  Ch.  590;  and  to 
the  Finance  Act,  1894,  s.  6  (1)  (2);  Phillimore's 
Guide  to  Costs  (1879  ed.},  p.  558;  Scott's  Guide  to 
Costs  (10th  ed.),  p.  732. 

Levett,  K,0,,  replied. 

Cur,  adv,  vult* 

May  7. — ^The  judgment  of  the  Cox7BT  was  delivered 
by 

Stiblino,  L.J,,  as  follows  :  The  question  on  this 
appeal  is  whether  the  costs  of  taxation  of  a  biU  of 
costs  under  the  common  statutory  order  are  to  be 
paid  by  the  clients  or  by  the  solicitors.  That  depends 
on  whether  one-sixth  of  the  amount  of  the  bill  has 
or  has  not  been  taxed  off.  The  bill  is  for  the  costs 
of  obtaining  the  probate  of  a  will  on  behalf  of  the 
executors,  who  were  the  clients.  In  the  course  of 
obtaining  the  probate  the  solicitors  paid  the  estate 
duty,  amounting  to  £117,  out  of  a  sum  of  £130 
paid  by  the  clients  to  the  solicitors  on  general  account. 
In  the  bill  as  delivered  the  professional  charges, 
amounting  to  £101,  are  first  entered;  to  tbis  is 
added  the  estate  duty,  making  a  total  sum  of  £218 ; 
then  there  is  deducted  the  £130  paid  on  account, 
leaving  a  balance  due  to  the  solicitors  of  £88.  From 
this  bill  there  has  been  taxed  off  an  amount  of 
£24  178.  lOd.  If  the  estate  duty  is  properly  included 
in  the  bill  leas  than  one-sixth  has  been  taxed  off; 


but  if  the  estate  duty  ought  (as  is  oonteodedoQ 
behalf  of  the  clients)  to  have  been  entered  in  tbe 
solicitors'  cash  account,  and  not  in  tbe  bill,  mon 
than  one-sixth  has  been  taxed  OHff.    Byrne,  J.,  hit 
decided,  on    the    authority  of    In   re  Lamb,  tbt 
the  estate  duty  was  properly  included  in  the  bill  d 
costs.    We  think  that  the  learned  judge  was  booodbj 
In  re  Lamh,  which  was  decided  by  a  Dlvisionsl  Oooit, 
consisting  of  Baron  PoUook  and  Mauisty,  J.,  vb 
affirmed  Mathew,  J.,  at  chambers.    The  n al  qneiiion 
is  whether  the  rule  established  in  th«t  case  oo^ 
to  be  upheld  in  the. Court  of  Appeal,  before  wbdi 
it  is  now  brought  for  the  first  time.    This  subject  im 
carefully  inquired  into  by  Lord  Langdale  in  /n  re  i2» 
nant,  11  Beav.  603,  at  p.  613,  decided  in  1849,  sod  tbe 
following  rule  was  laid  down :  *'  Tliat  those  psymaii 
only   which    are  made  in  pursuance  of  the  no* 
fessional  duty  undertaken  by  a  solicitor,  and  w 
he  is  bound  to  perform,  or  which  are  sanctioned  s 
professional  payments  by  the  general  and  establiiked 
custom  and  practice  of  the  profession,  onght  to  be 
entered  or  allowed  as  professional  disboraemeriii  ii 
the  bill  of  costs."    The  case  of  In  re  Lamb  wis  in- 
tended to  be  decided  in  accordance  with  this  role, 
and  it  was  evidently   believed  by  both  the  leuud 
judges  who  constituted  the  Divisional  Court  ^  it 
was   the  settled  practice  to  include  sums  piid  for 
probate  duty  in  bills  of  costs.      It   was  tkooffj 
pressed  upon  us  in  argument  t^t»  if  In  re  Lawi  b 
upheld,  it  will  be  practically  impossible  in  a  luge 
number  of  cases  for  a  client  to  o btaiu  the  oosto  d 
the  taxation  to  which  a  bill  may  have  been  jnitlf 
subjected,  and  we  think  that  such  is  the  case.  We 
have  consulted  one  of  the  taxing-masters  of  GhueaT 
Division,  and  are  informed  by  him  that,  from  tbe 
time  of  the  decision  in  In  re  Remnant  down  to  tint  ii 
In  re  Lamh  it  was  the  settled  practice  not  to  indA 
sums  paid  for  probate  duty  in  bills  of  ooeti;  ^ 
the  taxing-masters  of  the  Chancery  Diviiion  ooui^ 
that  the  decision  in  In  re  Lamb  was  based  on  imperfect 
or  inaccurate  information ;  that  the  effect  of  it  if  to  dih 
courage  the  taxation  of  bills  which  ought  to  betaud; 
and  that  the  adherence  to  it  has,  in  their  opioid 
operated  unfairly^  to  clients  fai  the  past,  and  (t^ 
being  liad  to  the  increasfBd  duty  now  payable)  if  Iwf 
still   more   so   to  operate   in  the  future.   Wa  m 
informed  that,  although  the   taxing-masten  bin 
followed  the  dedsion  in  In  re  Lamb  when  the  puis' 
has  been  taken  before  them,  yet  that  man^  embsij 
solicitors  still  adhere  to  the  practice  as  it  exi^ 
before  the  decision  in  In  re  Lamh,  and  do  not  isdiv 
payments  for  probate  duty  in  their  Wis,    WebiK 
also  consulted  one  of  the  registrars  of  the  Probity 
Division,  who  is  conversant  with  the  taxation  of  ^ 
in   that   division,  and   are  informed  by  him  tbft 
although  the  practice  there,  so  long  as  he  bss  kno** 
it,  has  been  regulated  by  In  re  Lamh,  he  is  abo" 
opinion  that  in  many  cases  it  leads  to  injnstioe  beaf 
done.    In  these  circumstances  we  think  that  /M 
Lanih  ought  to  be  overruled,  and  that  paymenti » 
estate  duty  ought  not  to  be  included  in  biUa  of  <^^ 
what  precedes  it  has  been  assumed  that  eatato  dojf 
stands  on  the  same  footing  as  probate  daty.  It  i^ 
however,  to  be  observed  th»t  estate  duty  unot,w 
the  original  probate  duty,  merely  a  stamp  ^^*^ 
is  one  for  which  the  executor  is  personally  acooant^ 
see  the  Finance  Act,   1894,  as.  6  (2),  22  (1)  W' 
Although  we  do  not  base  our  decision  on  this  disBoe* 
tion,  we  consider  it  favourable  to  the  adoption  dvt 
course  which  we  regard  as  the  proper  ona  ^ 
appeal  will  therefore  be  allowed,  with  costs  ^^^ 
b^iow,  and  an  order  made  substantially  in  aoooraaaoi 
with  the  notice  of  appeal. 

SoUcitors,    OoUyer-Bristow ;  Kingdon,    fFtfN%  ' 
Webb. 


VoLL. 
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Bath  v.  Bath. 


CoTTBT  OF  Appeal. 


From  Ohan.  Diy.  i 

(Colliiu,  M.B..  and  StirliDg  and  ( 

Oozens-Hardy,  L.JjJ         j 


AprU  29. 


Bath  v,  Bath,  (o.) 

Pradice-^Payment  out^Fund  in  courtStop  order- 
Agreement  vesting  *^aU  property**  of  a  bankrupt  in 
triuteet— Existence  of  fund  not  known  at  date  of  agree- 
ment—Veeting  order. 

"AU  the  property**  of  a  bankrupt  wae  by  an  agree- 
ment, confirmed  by  an  order  of  the  court,  vetted  in  a 
company  and  the  bankruptcy  annulled.  The  agreement 
contained  a  list  of  the  bankrupts  properties,  which  did 
not,  however,  include  a  fund  in  court,  to  which  the  bavJc- 
rupt,  unknown  to  any  of  the  parties  to  the  agreement  or 
their  solicitors^  was  then  absolutely  entitled.  The  late 
bankrupt  subsequently  obtained  an  order  of  the  court  for 
payment  out  to  him  of  the  fund  upon  affidavits  that  he 
had  not  incumbered.  No  stop  order  was  ever  obtained 
against  the  fund. 

Held,  that  the  agreement  operated  as  a  complete  oesflib 
booomm  of  the  bankrupt,  and  that  he  was  liable  to  pay 
the  amount  of  the  fund  to  the  company. 

Decision  of  Kekewioh,  J.  (49  Wi  B.  341,  [1901]  1 
Ch.  460),  affirmed. 

This  was  an  appeal  from  a  d^cuion  of  Kekewioh,  J. 
(reported  49  W.  B.  341,  [1901]  1  Oh.  460) 

By  an  agreement  dated  the  20th  of  April,  1893,  and 
made  between  J.  8.  Bath,  then  a  bankrupt,  and  the 
Creditors'  Assets  do.  (Limited),  it  was  ag^reed  that,  in 
the  eTent  of  an  order  of  the  oourt  beioii;  obtaiced 
coofirming  a  scheme  of  arrangement  of  J.  S.  Bath's 
affairs  set  ont  in  Schedole  I.  tiiereto,  and  as  soon  as 
the  property  of  J.  S.  Bath  set  ont  in  Schedole  11. 
thereto  shonLd  have  been  vested  in  the  company  by  an 
order  of  the  conrt,  the  company  shonld  manage  and 
dispose  of  the  property  described  in  Schedule  II.  as 
therein  set  ont. 

Schedule  I.  provided  that  upon  payment  into  court 
by  the  oompAny  of  a  sum  sufficient  to  pay  all  J.  S. 
Bath's  debts  in  full,  together  with  all  costs,  an  order 
of  the  court  should  be  made  vestiDg  all  his  property 
in  the  company. 

By  an  order  of  the  court,  dated  the  11th  of  July, 
1893,  the  scheme  was  approved,  and  it  was  ordered 
that  the  adjudication  of  bankruptcy  against  J.  S.  Bath 
should  be  annuUed,  and  that  "  all  we  property  "  of 
J.  S.  Bath  should  Uienoeforth  become  vested  in  the 
company. 

At  this  time,  unknown  to  any  of  the  parties  to  the 
arrangement,  there  was  in  oourt  a  fund  belonging  to 
J«  S.  Bath,  to  which  he  had  become  absolutely 
entitled  at  the  time  of  his  bankruptcy.  This  fund  did 
not  appear  in  Schedule  II.  of  tiie  agreement,  and  no 
stop  order  on  it  was  ever  obtained. 

J.  S.  Bath  was  informed  subsequently  to  the  order 
of  the  11th  of  July  of  the  existence  of  the  fund. 
Upon  application  by  him,  supported  l^  affidavits  that 
he  was  absolutely  entitled  to  and  had  not  incumbered 
the  fund,  an  order  was  made  on  ihe  29ih  of  February, 
1896,  for  payment  out  of  the  fund  to  him  and  it  was 
so  paid.  The  same  solicitor  acted  for  J.  S.  Bath  in 
boUi  the  matters.  The  Creditors'  Assets  Co.  presented 
a  petition  to  which  J.  S.  Bath,  his  solicitor,  the  Pay- 
master-General,  and  the  Treasury  Commissioners 
were  respondents,  prayiog  that  the  order  for  payment 
out  might  be  discharged,  that  the  Treasury  might  be 
ordered  to  replace  the  fund  in  court,  and  that  the 
petitioners  were  entitled  to  payment  out  thereof,  and 
for  such  order  as  to  J.  S.  Baui  and  his  solicitor  as 
the  court  might  think  fit. 

(a.)  Beported  by  J.  I.  STmuNa,  Esq.,  Barrister- 

at-Law. 


Kekewich,  J.,  held  that  the  vesting  order  and 
the  i^eement  vested  the  fund  in  the  company,  and 
declared  that  J.  S.  Bath  and  his  solicitor  were  each 
liable  to  pay  to  the  company  the  amount  of  the  fund 
paid  out  to  J.  S.  Batii  with  interest.  He  dismissed 
the  petition  as  against  the  Paymaster-General  and 
the  Treasury  Commissioners. 

J.  S.  Bath  appealed  agaiust  so  much  of  the  order  as 
concerned  him. 

There  was  no  appeal  against  the  decision  so  far  as 
regarded  the  Paymaster- (General  and  the  Treasury 
Commie  sioners. 

Warrington^  E.G.,  and  Muir  Mackenzie,  for  the 
appellant. 

BenshaWf  K,C.,  and  Pollard,  for  the  Cielitors' 
Assets  Co.  (Limited). 

Harman,  for  the  solicitor. 

CoujNS,  M.B. — I  am  of  opinion  that  the  decision 
of    the   learned    judge    was   clearly   right.      The 
appellant  had  got  into  difficulties  and  was  desirous 
of  annulling  his  bankruptcy.      He  was  entitled  to 
property,  and  the  respondents  were  williog  to  take 
over  and  realize  this  property.    Acoordingfy,  by  the 
agreement  of  the  20th  of  Apnl,  1893,  it  was  provided  ■ 
that  they  should  pay  down  suffioient  to  saasfy  the 
appellant's  creditors,  and  then  deal  with  his  property 
in  the  manner  therein  prescribed.    Now,  taraig  that 
document  alone,  it  seems  to  me  obvious  that  the 
appellant  iotended,  and  did  in  fact  contract,  to  hand 
over  all  his  property  to  the  respondents,  they  beioff 
under  an  obligation  to  pjsj  all  his  debts  in  full,  and 
holding  the  property  with  a  lien  to  reimburse  Uiem- 
selves  for  all  payments  they  had  to  make  in  his 
affisirs.    That  being  so,  it  seems  to  me  that  they  took 
over  ihe  particular  property  involved  in  these  pro- 
ceediogs.    That  property  was  a  sum  of  money  wnidh 
at  that  time  was  in  court.    None  of  the  parties  to 
the  agreement  were  aware  of  the  existence  of  this 
sum,  but  subsequently  after  the   bsntoiptcy   had 
been  annxdled  tbe  appellant  became  aware  of  its 
existence  and  had  it  paid  out  to  him.    Then,  on  these 
proceedings  beiog  brought,  Kekewich,  J.,  held  that 
the  respondents,  who  by  the  agreement  undertook  to 
find  ^e  money  to  settle  with  the  appellant's  creditors 
and  took  over  all  his  property,  were  the  persons 
entitled  to  this  money.    Now  the  appellant  says  here 
that,  though  you  have  here  a  scheme  which  primd 
facie  embraces  this  fund  in  oourt,  still,  when  joa 
look  at  the  precise  terms  of  the  agreement  by  wmch 
the  parties  intended  to  be  governed  in  dealing  with  the 
propertv,  you  find  this  item  is  excluded,  as  no  trust  is 
dectared  as  to  it  in  the  deed ;  consf  quently ,  the  persons 
to  whom  the  appellant's  property  was  assigned  are 
bare  trustees  as  to  this  particular  fund.    It  seems  to 
me  that  that  proposition  cannot  be  sustained.    You 
have  here  a  general  cessio  honorum  for  certain  pur- 
poses.   Under  that  the  appellant's  property  passed 
to  the   respondents,  not  as    bsre  trustees,  but  as 
trustees  for  those  particular  purposes.    Then  how  is 
the  scheme  narrowed  so  as  to  exclude  one  particular 
part  of  the  property  P    It  is  true  that  this  particular 
fund  is  not  dealt  wit  h  by  the  schedule  to  uie  agree- 
ment, but  that  is  not  enough  to  take  it  out  of  the 
dear  cessio  bonorum  made  by  the  agnement,  or  the 
purposes  for  which  such  cessio  bonorum  was  made — 
that  is    tp  say,  the   purpose   of   reimbursing   the 
respondents  tM  sums  paid  by  them  in  liquidating  the 
estate.     It  seems  to  me,  therefore,  that  there  is 
notiiing  in  the  language  of  the  agreement  to  take  out 
of  the  cessio  bonorum  that  which  was  primd  facie 
included  in  it.    For  these  reasons  I  think  this  appeal 
must  falL 
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In  bb  Thb  London  and  Nobthebn  Bank. 
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SxiBLENa,  L.  J.  ^I  agree. 

Gozbns-Habdy,  L.J. — I  also  agree. 

Boliciton,  Banger,  Burton,  A  Frost ;  Payne,  Shaw, 
Mackenzie,  dt  Lake  ;  Armitage  A  Strouta. 


From  Chan.  DIt.  i 

(Oolliss,  MJR.,  and  Stirliofi;  and  |  April  23. 

CozenB-Hardy,  L.JJ.)  ) 

In  re  Thb  London  and  Nobthebn  Bane. 
Haddock's  oase.  (a.) 

Company — Winding  up— Solicitor — Terms  on  which  a 
solicitor  may  appear  for  a  vntness — Private  examina- 
tion—Companies Ad,  1862  (25  &  26  Vict.  c.  89), 
s.  115. 

On  tJie  eocaminaiion  of  a  vntness  under  section  116  of 
the  Companies  Act,  1862,  the  Registrar  of  Joint-Stodc 
Companies  is  entitled  to  require  from  the  witnesses 
solicitor,  as  a  condition  of  his  being  allowed  to  be  present 
at  the  examination,  an  undertaking  to  use  any  knowledge 
he  may  acquire  from  the  examination  only  for  the  pur- 
poses  of  re- examination,  and  not  to  communicate  the 
same  to  any  other  person. 

Decision  of  Byrne,  J.  (ante,  p  386),  affirmed. 

Tbifl  was  an  appeal  from  a  deciBion  of  Byrne,  J. 
(reported  ante,  p.  386.) 

The  London  and  Northern  Bank  (Lunited)  was  in 
Yolontary  liquidation. 

An  action  by  the  bank  against  Sic  Qeorge  Newnes 
(Limited)  for  libel  was  pending. 

The  liquidator  in  the  roluntary  winding-up  obtained 
an  order  for  the  prirate  examination  under  section  115 
of  the  Companies  Act,  1862,  of  (inter  alios)  Mr. 
Haddock,  for  some  time  secretary  to  the  bank,  and 
Mr.  Hoyle,  solicitor  to  Sir  (George  Newnes  (Limited). 

Mr.  Hoyle  also  appeared  for  Mr.  Haddock  at  the 
private  examination. 

At  Haddock's  examination  counsel  on  behalf  of  the 
liquidator  applied  that  Mr.  Hoyle,  being  tiim^Alf  a 
witness,  should  withdraw. 

Mr.  Hoyle  withdrew  accordingly,  but  his  wiRnaging 
deik,  an  admitted  solicitor,  remained  to  act  for  Mr. 
Haddock. 

Counsel  for  the  liquidator  then  asked  that  the 
managing  derk  should  also  withdraw;  to  this  counsel 
for  the  witness  objected,  and  the  registrar  ruled  that 
Mr.  Hoyle's  clerk  could  only  remain  on  giving  an 
undertaking  to  treat  the  whole  matter  as  private,  to 
use  the  information  obtained  from  the  witness's 
answers  for  the  purposes  of  re-examination  only,  and 
to  communicate  such  information  to  no  other  person 
or  persons  whatsoever  except  his  counsd. 

Haddock's  counsel  objected  ta  any  such  limitation 
being  imposed,  and  advised  Haddock  to  refuse  to 
answer  any  question  in  the  absence  of  his  solicitor. 

The  matter  was  adjourned  to  Byrne,  J.,  who 
affirmed  the  registrar* 

Haddock  appealed. 

Lush,  K,C.,  and  Muir  Mackenzie. — The  witness  is 
entitled  to  be  protected  by  the  presence  of  his 
solicitor,  and  he  u  also  entitled  to  select  the  solicitor 
who  can  best  protect  him.  The  court  has  power  to 
allow  this  examination  to  be  public,  and  thu  course 
should  be  adopted  if  it  is  necessary  for  the  proper 
protection  of  the  witness. 

They  referred  to  Heiran*s  case,  15  Ch.  D.  139,  29 
W.  B.  Dig.  45. 

(a.)  Beported  by  J.  L  Stibuno,  Esq.,  Barrister- 

at-Law. 


Tindal  Atkinson,  K.C.,  and  Stewart  Smith,  K.Ct 
for  the  liquidator,  were  not  called  upon  to  argue. 

CoUJNS,  M.B. — ^This  is  an  appeal  from  a  daoiwon 
of    Byrne,  J.,  affirming  the  course  takea  by    the 
Begistrar  of  Joint-Stock  Companies  upon  an  eraniina- 
tion  under  section  115  of  the  Companies  Act*  1862. 
A  certain  witness  was  directed  to  be  examined  under 
the  section  that  I  have  just  referred  to.    The  witness 
attended,  being  accomoanied  by  a  solicitor  and  his 
managing  detk,  and  objection  was  taken  by  coiuaei 
for  the  hqoidator  (at  whose  instance  the  ezsuninar 
tion  was  taking  place)  to  the  solicitor  being  pcvaeat. 
That  seems  to  have  been  upon  the  ground  viuit  the 
solicitor  himself  was  a  peraon  who  was  going  to  be 
examined  under  the  same  procedure.    That  left  tiie 
witness  and  the  managing  clerk  present    A  qneatkni 
was  raised  as  to  the  right  of  the  managing  clerk  to 
be   present)    and    the    registrar    imposed     oartain 
conditions  upon  the  managing  clerk  as  the  terms 
ujpon  which  lUone  he  should  be  allowed  to  be  present 
They   were   to    this   effect — I    am    reading     irom 
Byrne,  J.'s,  judgaient — *'His  managing  derk  warn  left 
as    representing   the   witness   and   as    instmoting 
counsel.    Thereupon  the  learned  registrar,  in  aooocd- 
ance  with  what  he  informs  me  has  been  his  invaoable 
practice  in  similar  oases,  asked  to  have  an  under- 
taking that  the  matter  was  to  be  treated  as  entirely 
private,  and  that  the  information  got  from  qneations 
put  to  the  witness  was  only  to  be  used  for  the  par- 
poses  of  re-examination,  and  that  no  part  of  the  in- 
formation got  was  to  be  communicate  to  any  other 
person  or  persons  except  his  counseL"    That  was 
objected  to,  and  the  result  was  that  the  eramfnatinn 
was  suspended,  and  the  matter  was  adjourned  to 
Byrne,  J.,  to  decide  whether  or  not  that  was  a  proper 
condition  to  impose  upon  the  managiog  derk  on  ixis 
being  allowed  to  be  present  during  the  eframiiiation 
of  the  witness.    Accordingly  the  matter  came  before 
Byrne,  J.,  and  Byrne,  J.,  ordered  that  Qeorge  Hard- 
man  Hoyle — ^that  was  the  solidtor  himself — was  not 
to  be  allowed  to  be  preaent  at  such  further  examina- 
tion ;  and  that  on  any  sudi  further  examination  the 
registrar  might  require  the  managing  or  other  olei^ 
of  Qeorge  Hardman  Hoyle  dther  to  withdraw  irom 
such  examination  or  to  give  his  undertaking  to  the 
registrar  to  use  any  information  he  might  aoqoire  at 
such  examination  for  the  purpose  only  of  the  re- 
examination of  Uie  said  John  Daniel  Haddock — that 
was  the  witness — and  not  to  disdose  or  allow  to  be 
disclosed  to  anyone  without  the  leave  of  the  oonrt 
any  information  he  might  so  acquire  and  at  the  doee 
of  such  examination  to  forthwith  destroy  ail  notes 
taken  by  him  at  such  examination ;  but  that  the 
managing  or  other  derk  of  C^eorge  Hardman  Hoyk 
was  to  be  at  liber^  to  disdose  such  information  to 
(}eorge  EUurdman  Hoyle — ^that  is  to  say,  to  his  piinci- 
pal — upon    Qeorge  Hardman  Hoyle  first  giving   a 
similar  undertaking  to  the  registrar.    The  ground  of 
appeal  is  that  that  is  a  stipulation  that  ought  not  to 
be  enforced  upon  the  managing  derk.    It  is  said  that 
it  is  impossible  for  the  witness  to  be  adequately  pro- 
tected by  anybody  but  this  particular  solidtor,  who  is 
the  solidtor  acting  for  Sir  Qeor^  Newnes  (limited) 
in  the  litigation  between  the  hquidator  and  them ; 
that  it  is  practically  impossible  for  any  other  solidtor 
to  be  so  conversant  with  all  the  facto  necessary  to 
protect  this  witness  from  tihe  examination ;  and  that 
therefore,  if  the  witness  is  to  be  protected  at  all,  he 
ought  to  be  protected  by  the  solicitor  acting  for  Sir 
G^rge  Newnes    (Limited),   and  not  by  a  totally 
independent  solidtor.    On  Uie  other  hand,  no  objec- 
tion was  ever  made  to  the  witness  being  protected 
and  advised  by  a  totally  indepoDdent  solidtor.    No 
doubt  it  does  place  this  partionlar  solidtor  and  his 
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xDaiiagiDg  derk  in  a  diffionlty  if  they  are  to  oury  on 
at  the  same  time  the  litigation  of  Sir  George  Newnes 
(Limited)  and  to  protect  this  witness  without  allow- 
ing what  they  have  heard  in  the  one  capacity  to  affect 
their  conduct  in  the  other.  However,  the  righc  of 
the  witness  to  be  protected  on  this  inquiry  has  abso- 
lutely no  rehition  to  tue  rights  of  Sir  George  Newoes 
(Limited)  in  this  litigation,  and  if  the  two  cannot  be 
conciliated  when  the  one  solicitor  is  the  chosen  repre- 
sentative of  the  witness,  why  then  the  witness  must 
dispense  with  the  assiBtance  of  that  solicitor.  That  is 
the  net  result  of  it.  This  proceeding  is  a  private 
proceeding  which  the  court  sanctions  in  order  that 
the  liquidator  may  obtain  the  necessary  information 
to  enable  him  to  take  his  course.  It  is  all  under  the 
sanction  of  the  court;  it  is  a  private  examination. 
For  many  reasons  it  is  obviously  mosc  undesirable, 
and  quite  out  of  the  question,  that  the  oppoiing 
party  in  the  litigation  contemplated  by  the  liquidator 
— ^and  to  assist  him  in  determining  Ins  courde  as  to 
which  litigation  this  machinery  is  deviaed — should  be 
idlowed  to  be  present  at  proceedings  wAich  are 
essentially  proceedings  for  the  purpose  of  informing 
the  officer  of  the  court,  and  the  court,  of  what  steps 
ought  to  be  taken.  It  is  not  as  though  it  were 
absolutely  and  finally  a  sealed  book  to  which  the 
opposing  litigant  can  never  get  access,  because  there 
is  machinery  whereby  the  court  can  allow  the  result 
of  this  examination,  if  in  its  discretion  it  thinks  it 
ought  so  to  do,  to  be  disclosed  so  far  as  it  deems  it 
necessary  that  it  should  be.  Tliat  is  to  be  found  in 
the  rule  which  is  called  the  Companies  (Wmdmg-up) 
Bule  of  November,  1895,  and  this  is  the  effect  of  it. 
Notwithstanding  anything  contained  in  the  Com- 
panies (Winding-up)  Rule,  ^e  notes  of  the  deposi- 
tions of  a  person  examined  under  section  115  of  the 
Companies  Act,  1862,  or  under  any  order  of  the  court 
before  the  court  or  before  any  officer  of  the  court  or 
person  appointed  to  take  such  examination  (oUier 
than  the  notes  of  the  depositions  of  a  person  examined 
at  a  public  examination,  &c.),  shall  not  be  placed  on 
the  hie  of  the  proceedings  or  be  open  to  the  inspec- 
tion of  any  creditor,  contributory,  or  other  person, 
except  the  official  receiver  or  liquidator,  imless  and 
until  the  court  shall,  so  direct,  and  the  court  may  from 
time  to  time  give  such  general  or  special  directions 
as  it  shall  think  expedient  as  to  tlie  custody  and 
inspection  of  such  notes  and  the  furnishing  of  copies 
of  or  extracts  therefrom.  So  that  it  is  not  as  if  Sir 
G^rge  Newnes  (Limited)  in  this  caae  are  necessarily 
for  ever  shut  out  from  learning  anythmg  tUat  they 
can  show  might  be  really  material  to  their  litigation, 
and  tnat  they  have  a  right  to  see.  If  they  can 
establish  tnose  two  propositions  there  is  machinery 
there  by  which  in  a  proper  case  they  could  got  at 
what  was  disclosed  in  tnis  examination.  Tne  broad 
question  before  us  here  is  whether  in  the  circum- 
scances  of  this  case  Sir  Qeorge  Newnes  (Limited) — 
because  that  is  really  the  matter — have  any  reason 
whatever  to  intervene  or  complain  that  the  registrar 
has  exacted  as  a  condition  of  the  witness  being  repre- 
sented by  this  particular  solicitor  that  the  soUcitor 
should  undertake  to  safeguard  what  is  essential  to 
this  process,  this  machinery — ^namely,  the  privacy  of 
this  examination.  As  I  have  already  said,  it  is  not  a 
public  examination,  and  it  is  not  intended  to  be  a 

gublic  examination,  and  the  whole  purpose  of  it  might 
e  defeated  if  the  public — in  tiiis  case  an  opposing 
litigant — were  allowed  to  be  present  As  I  have  pointed 
out,  there  is  machinery  which  lies  in  the  discretion 
of  the  court  and  which  is  caf>able  of  boing  used  to 
prevent  any  unfair  advantage  being  taken  by  informa- 
tion being  disclosed  to  the  liquidator  whicn  might  be 
very  material  to  the  Htigant  against  whom  he  con- 
templates, or  is  actually  engaging  in,  litigation.  That 


difficulty  is  provided  for  by  the  rule  that  I  have 
referred  to.  In  the  proper  circumstances,  under  proper 
conditions,  and  witn  proper  safeguards,  there  is  no 
doubt  that  access  may  be  had  in  the  words  that  I 
have  just  read.  The  point  here  is  whether  in  the 
proceeding  under  the  lldth  section,  to  which  I  have 
referred,  the  solicitor  who  attends  to  protect  a  witness 
is  entitled,  ipso  f<ido,  to  be  present  and  to  disclose  to 
anyone  the  information  which  is  obtained  in  a  private 
room  at  a  private  hearing  before  the  officer  of  the 
court.  It  seems  to  me  that  the  order  of  the  registrar 
affirmed  by  Bvme,  J.,  was  perfectly  right,  and  that 
we  should  not  be  j  ustifled  in  disturbing  it.  The  order 
itself,  which  I  have  just  read,  meets  any  difficulty 
which  might  arise  in  the  matter,  because  it  says  that 
the  managing  clerk  must  give  an  undertaking  to  the 
registrar  to  use  any  information  that  he  may  acquire 
at  such  examination  for  the  purpose  only  of  the  re- 
examination of  Haddock,  and  not  to  discloie  or  allow 
to  be  disclosed  to  anyone  without  the  leave  of  the 
court  any  information  he  may  so  acquire.  So  the 
court  retains  a  discretion  over  the  result  of  the  exam- 
ination, and  if  a  proper  case  were  made,  I  have  no 
doubt  that  the  court  would  see  its  way  to  assist  the 
party  who  had  a  right  to  know  what  took  place  at  an 
examination.  For  these  reasons  I  think  that  this 
appeal  must  be  dismissed  with  costs. 

SxntLiNa,  L.J. — I  am  of  the  same  opinion.  The 
Legislature,  by  section  115  of  the  Companies  Act, 
1862,  has  conferred  on  the  court  the  power  of 
summoning  persons  before  it  who  cin  give  informa- 
tion concerning  ''  the  trade,  dealings,  estate,  or  effects 
of  the  company."  It  was  established  very  many  years 
ago  that  upon  such  occasions  it  was  right  that  the 
person  summoned  before  the  court  should  have  the 
assistance  of  counsel  and  solicitor  if  he  desired  it 
The  examinations  which  take  placa  under  this  section 
have  for  a  long  period^in  fact,  so  far  as  I  know, 
from  the  very  passing  of  the  Act  of  1862 — been 
always  treated  as  private  in  the  first  place.  Of 
course,  a  private  examination  is  open  to  abuse,  and 
the  procedure  under  the  section  ought  to  be  carefully 
watched  to  see  that  the  process  is  not  abused.  To 
ensure  that  this  shall  be  done  before  an  order  is  made 
the  sanction  of  the  registrar  is  required.  The 
liquidator  must  disclose  to  the  registrar  what  object 
he  has  in  seeking  this  information,  and  the  registrar 
upon  that  exercises  his  discretion  whether  it  is  right 
and  proper  that  an  order  for  such  an  examination 
should  be  made.  In  the  present  case,  so  far  as  I  can 
see,  the  registrar  has  properly  exercised  his  discretion 
with  reference  to  this  examination.  There  has  been 
nothing  produced  to  show  that  he  has  acted  in  any 
way  improperly  or  on  any  improper  grounds,  and  he 
has  satisfied  himself  that  it  is  desirable  that  Mr. 
Haddock  should  be  examined  with  reference  to  the 
trade,  dealings,  estate,  or  efiBects  of  the  company^ 
what  in  particiUar  we  do  not  know.  Mr.  Haddock 
was  a  former  officer  of  the  company,  and  presumably 
he  Imows  something  about  certs^  of  tlie  matters 
which  are  referred  to  in  the  section.  Upon  appearing 
before  the  registoar  Mr.  Haddock  was  represented  by 
counsel  and  sobcitors  who  happened  to  be  the 
counsel  and  solicitors  of  the  company.  Sir 
Cfeorge  Newnes  (Limited),  who  are  at  the 
present  moment  in  litigation  with  the  liquidator. 
Doubtless  one  may  infer  from  what  has  taken  place 
that  the  object  of  the  examination  is  in  some  way 
connected  with  that  litigation.  Here,  again,  the 
registrar  knows  all  the  facts  of  the  case,  and  he  was 
of  opinion,  evidently,  that  this  was  a  matter  as  to 
which  it  would  not  be  right  that  Sir  George  Newnes 
(limited)  should  be  parties.  They  would  have  no 
right,  according  to  the  mlcy  to  be  present  and  it 
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might  defeat  tli9  object  of  the  ezaminatioii  if  they 
were  present  Then  he  is  met  bj  thii  diflBenlty, 
that  the  oouneel  and  eoiiciton  who  appear  for  the 
witness  are  the  ooonsel  and  solicitors  of  Sir  George 
Kewnes  (limited),  and  that  they  may  disdose  the 

f proceedings  in  the  examination  to  Sir  Geoige  Newnes 
Limited)— that  is,  they  m^y  for  the  purpose  of  the 
litigation  use  the  information  which  is  extracted  in 
the  coarse  of  the  examination.    To  prevent  that, 
which  woold  bring  about  exactly  the  same  result  as 
if   Sir  George  Newnes   (Limited)  were  themselYes 
parties  in  person,  he  has  imposed  certain  under- 
takings  upon  the  solicitors  and  counsel,  and  the 
question  is  whether  he  is  justified  in  so  doing.    It 
seems  to  me  in  the  present  state  of  our  inforoiation 
that  he  was  entirely  justified,  for  the  reasons  given 
by  Byrne,  J.,  and  that  we  ought  not  to  disturb  the 
order.    At  the  same  time  I  think  that  it  would  be 
the  duty  of  the  registrar  in  farther  prosecuting  this 
examination  to  take  great  care  that  it  is  not  abused. 
The  abuse  which  has  been  suggested  is  this:  It 
appears  that  there  is  a  great  controversy  going  on 
between   the   liquidator   and    Sir   George   Kewnes 
(Limited)   with    reference    to    the    productiou   of 
documents,    and   it   is  said   that  many  documents 
have     been    withheld     by    the     liquidator     from 
discovery  in   the  action  which   is   now   goiog   on 
between  the  company  in  winding  up  and  Su:-  Gaorge 
Kewnes  (Limited).    I  should  be  sorry  to  suppose  that 
there  was  any  foundation  for  that  on  the  part  of  an 
officer  of  the  court  who  is  conducting  tlus  litigatioa. 
But  no  doubt   there   is  the   possiWity  that   some 
difficulty  may  have  occurred.     Kow  it  is  said  on 
behalf  of  Sif  Gdorge  Kewnes  (Limited)  that  they 
ought  to  be  enabled,  if  a  document  is  produced  or 
made  use  of  in  this  examination,  to  show  that  in  the 
future  proceedings  for  discovary,  so  that  in  case  a 
document  is  produced  which  is  not  embraced  in  any 
affidavit  which  has  hitherto  been  made,  they  may  be 
able  to  make  use  of  it  for  the  purpose  of  getting  a 
further  and  better  affidavit  of  documents.    If  such  a 
thing  is  possible  on  the  part  of  the  liquidator,  I  should 
be  willing  enough  to  help  them.    But  are  they  shut 
out  from  that?    I  cannot  see  that  they  are.    At  the 

g resent  time  we  know  nothing  of  what  is  going  to 
appen  in  this  examination  of  Mr.  Haddock— not  a 
single  question  has  been  asked  of  him,  and  we  do  not 
know  to  what  precisely  it  is  to  be  directed.    The 
registrar  will  in  the  ordinary  course  takes  full  notes 
of  the  evidence,  and  that  deposition  will  be  preserved. 
And  if  it  occurs  to  Sir  Gaorge  Kewnes  (Limited)  or 
their  ad?isers  that  they  may  properly  ask  for  the 
disclosure  of  any  pwt  of  it,  or  may  desire  to  know 
what  documents  were  produced  or  the  contents  of  any 
documents  proluced  in  the  course  of  it  for  any  proper 
or  legitimate  purpose,  it  seems  to  me  that  it  is  open 
to  them,  either  under  the  leave  reserved  by  the  order 
itself   to  the   solicitors,    or  under   the   jurisdiction 
conferred  by  the    Wmdii^-up  Bule  of  Kovember, 
1895,  to  make  an  application  to  the  court  for  the 
disclosure  of  part  or  the  whole,  as  they  may  think  fit, 
of  this  deposition.    Upon  any  such  application  the 
court  will  be  far  better  able  to  judge  of  the  propriety 
of  acceding  to  the  application  than  it  can  be  at  the 
present  stage.    TJader  these  drcamstances  it  seems 
to  me  that  the  order  of  Byrne,  J.,  ought  not  to  be 
disturbed. 


company  or  person  known  or  suspected  to  have  in  his 
posssKion  any  of  the  estate  or  effects  of  the  oompaziy, 
or  supposed  to  be  indebted  to  the  company,  or  suiy 
person  whom  the  court  may  deem  to  be  capable  of 
g^iving  information  oonoeming  the  trade,  dealing!, 
estate,  or  effects  of  tiie  company.  That  is  a  power 
which  is  not  an  absolute  p3wer  in  the  liquidator.  An 
ordcff  of  the  court  has  furst  to  be  obtained,  and  the 
examination  takes  place  before  the  registrar,  who 
himself  is  an  officer  of  the  court.  By  the  rolea  of 
1892  (the  3rd  rule)  it  is  expressly  enacted  that  these 
examinations  of  persons  sommoned  before  the  IDgh 
Court  under  section  115  shall,  unless  the  judge  of  tlie 
High  Court  shall  otherwise  direct,  be  held  bdore  the 
registrar  in  chambers ;  that  is  to  sav,  they  ahall  be 
hdd  in  a  place  to  which  the  public  have  no  riglit  of 
access.  Bach  an  examinaHon  may  be  held*^  not 
merely  with  a  view  to  futare  litigation,  but  with  a 
view  to  assisting  the  liquidator  in  Utigation  which  has 
been  already  commenced.  When  that  is  once  admitted 
it  seems  to  me  that  it  would  be  impossible  that  the 
c  urt  could  allow  the  very  end  and  ol»ject  of  the 
order  which  it  has  made  for  the  examination  of  a 
witness  to  be  defeatad  by  allowing  the  opposite  p^rtj 
to  tiie  litigation  to  be  present.  Tins  information  u 
information  of  a  ccnfidential  nature :  it  is  not  to  be 
put  on  the  file,  and  it  is  not  open  to  any  member  of 
the  public,  or  even  to  the  witness  himself,  without 
som9  order  of  the  court  since  the  rules  of  1895. 
Begarding  this  application  as  I  do,  as  in  substance  an 
application  by  Sir  George  Kewnes  (Limited),  the 
defendants  to  the  libel  action,  to  be  present  at  the 
examination  of  this  witness,  I  think  the  application  is 
wholly  wronff;  and  that  the  view  taken  by  the 
registrar  and  by  Byrne,  J.,  is  quite  correct. 

Appeal  di$mi8»ed. 

Solicitors,  G.  H.  HoyU ;  Hdder,  BoberU,  Walton,  S 
Thomas,  for  Simpwn  i  SimpMn,  Leeds. 


From  K.  B.  Div. 

(Collins,  M.R,  and  Bomer  and 

Mathew,  L.JJ.) 

HuLTHEN  V.  Stewart  &  Co.  (a.) 


} 


March  13. 


Cozens  -  Habdy,  L.J.  — I  agree.  It  must  be 
recognized  that  the  Legislature  has  put  the  liquidator, 
after  a  company  has  been  wound  up,  in  a  position  in 
some  respects  more  favourable  than  that  of  any  other 
litigant.  The  court  has  given  him  power — not  an 
absolute  power,  but  subject  to  the  control  of  the 
court  itself— to  summon  before  it  any  officer  of  the 


Ship  —  Demurrage  —  Cargo  to  he  dUcharged  wiik 
customary  dispatch  as  fast  as  steamer  can  deliver — 
According  to  the  custom  of  the  port. 

A  steamer  was  chartered  to  load  a  cargo  of  timber  and 
to  proceed  to  London  and  deliver  the  same^  "  the  cargo  to 
be  loaded  and  discharged  with  customary  steamship 
dispatch,  as  fast  as  the  steamer  can  receive  and  ddiver 
during  the  ordinary  working  hours  of  tJie  respective  ports, 
hut  according  to  the  custom  of  the  respective  ports.^ '  Ths 
charter-party  contained  an  exception  in  the  case  of  strikes 
or  lock-outs.  The  steamer  arrived  in  the  port  of  London 
on  the  I2th  of  October ,  and  was  ordered  to  the  Surrey 
Commercial  Docks  to  discharge.  Owing  to  the  crowdai 
state  of  the  docks  she  could  not  enter  the  docks  until  tie 
ISth  of  October,  when  there  was  further  dday  owing  to 
her  being  unable  to  get  a  berth  at  a  quay.  The  discharge 
was  completed  on  the  29th  of  October.  There  was  no 
other  place  than  the  Surrey  CommerdaJ  Docks  wh^re  lAe 
steamer  could  have  been  discharged  any  sooner.  The 
shipowners  claimed  demurrage  from  the  I9th  of  October, 
contending  that  tne  time  for  commencing  the  disdiargs 
ran  from  the  date  of  the  steamer's  arrival  in  the  port  of 
London,  tJuit  she  was  bound  to  discharge  "asfcut  as  she 
could  deliver,*^  namely,  in  six  days  from  thtU  date,  and 

(a.)  Beported  by  W.  F.  Babby,  Esq.,  Bairistor-at- 

Law. 
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tJuU  the  charter-party  mtat  be  read  a$  if  tfie  time  /or 
discharge  tvcts  fixed  therein  at  six  days, 

Sddj  that  the  charter-party  had  not  fiaced  a  certain 
number  of  days  for  the  discharge,  arid  that,  as  the 
charterers  had  done  all  they  reasonably  could  to  discharge 
the  steamer  as  soon  as  possible  in  the  circumstances 
prevailing  ctt  the  port,  they  were  not  liable  for  de- 
murrage. 

Decision  of  PhiUimore,  J.  (6  Com,  Cos.  65),  affirmed. 

Appeal  from  the  jadgment  of  Phillimore,  J. 
(reported  in  6  Com.  Gas.  66). 

The  aotion  was  brought  to  reoover  demurrage  in 
respect  of  the  plaintiff's  steamship  Anton  at  tiie  port 
of  London.  ( 

The  defendants  were  sued  as  indorsees  of  the  bills 
of  lading  which  incorporated  the  terms  of  a  charter- 
party. 

By  the  charter-party  (which  was  in  the  form  of  the 
Ghimiber  of  Shipping  White  Sea  Wood  Ooarter  to 
the  United  Kingdom,  1899)  theplaintiff*'  steamship 
Anton  was  to  proceed  to  Keret  Cmiite  Sea),  and  there 
losd  a  fall  and  complete  cargo  of  mill-sawn  deids 
and/or  battens  and/or  boards  and/or  ends,  and  being 
so  loaded  should  proceed  to  London  and  delirdr  the 
same.  By  olauie  3,  ''the  cargo  to  be  loaded  and 
discharged  with  customary  steamship  dispatch,  as 
fast  as  the  steamer  can  receive  and  deUver  daring  the 
ordinary  working  hours  of  the  respective  ports,  but 
according  to  the  custom  of  the  respective  ports, 
Sundays,  general  or  local  holidays  (unless  used),  in 
both  loading  and  ditcharging  excepted.  Should  the 
steamer  be  detained  beyond  the  time  stipulated  as 
above  for  loading  or  discharging,  demurrage  shall 
be  paid  at  thirty  pounds  per  day,  and  pro  rata  for 
any  part  thereof.  The  cargo  to  be  brought  to  and 
taken  from  alongside  the  steamer  at  charterers*  risk 
and  expense  as  customary.  •  .  ."  By  dause  5 : 
"  If  the  cargo  cannot  be  loaded  and/or  discharged  by 
reason  of  a  strike  or  lock-out  of  any  class  of  work- 
men essential  to  the  loading  and/or  discharge  of  the 
cargo,  or  by  reason  of  epidemics,  the  time  for 
loading  and/or  discharging  shall  not  count  during 
the  continuance  of  such  strike  or  lock-out  or 
epidemic.    •    •    •'* 

The  vessel  arrived  at  Gravesend,  which  is  within 
the  port  of  London,  on  the  12th  of  October.  The 
defendants  gave  the  master  notice  to  discharge  at  the 
Surrey  Commercial  Docks.  Owing  to  the  crowded 
state  of  tiie  docks  the  vessel  could  not  enter  until  the 
18th  of  October,  and  she  remained  at  Gtravesend 
waiting  her  turn  to  enter.  When  she  did  enter  the 
dooks  there  was  a  further  delay  before  she  could  get 
a  bertti  at  a  quay.  The  actual  discharge  occupied 
six  days  and  was  completed  on  the  29th  of  October. 
The  plaintiff  gave  evidence  to  show  that  six  davs  was 
sufficient  for  the  discharge  of  the  vessel,  and  that, 
allowing  six  days  from  the  12th  of  October,  when  tibe 
vessel  arrived  within  the  port  of  London,  the  vessel 
came  on  demurrage  on  the  19th  of  October. 

Phillimore,  J.,  held  that  the  vessel  was  not  an 
"  arrived  vessel"  when  it  reached  Gravesend,  because  it 
was  not  usual  to  di«charge  vessels  there ;  and  he  came 
to  the  conclusion  upon  the  eridence  that  owing  to  the 
crowded  state  of  the  docks  and  the  impossimlity  of 
obtaining  lighters  owing  to  a  strike  of  lightermen 
there  was  no  other  place  tluui  the  Surrey  Commercial 
Docks  (where  98  per  cent,  of  timber  ships  were  dis- 
charged) where  she  coald  have  been  disdiarged  any 
sooner,  and  that  according  to  the  custom  of  the  port 
of  London  timber  shi^s  were  discharged  either  on  to 
the  quay  or  into  lighters ;  and  he  held  that,  as 
owing  to  no  fault  or  delay  on  the  part  of  the 
defendants,  there  was  no  quay  •pace  and  no  l^hters 
available  until  the  date  when  tiie  discharge  in  fact 


commenced,    the   defendants    were   not   liable   for 
demurrage. 
The  plaintiff  appealed. 

J.  A,   Hamilton,   K.C.,   and  Z>.  C  Leek,  tot  the 
plaintiff. — When  the  ressel  arrired  at  Gravesend  the 
defendants  were  bound  to  discharge  her  as  fast  as  she 
could  deliver^that  is,  within  six  days.    The  risk  of 
getting  to  a  berth  lay  on  the  defendants.    The  refer- 
ence in  the  charter-party  to  the  custom  of  the  port  as  to 
the  discharge  refers  to  the  mode  of  and  not  the  time 
for  discharging:  Postlethwaite  v.  Freeland,2S  W.  B. 
833,  5  App.  Cas.  599.     Later  cases  tend  to  relieve 
the  ship  from  liability,  but  they  are  all  cases  where 
there  is  some  appliance  of  the  port  by  means  of  which 
according  to  the  custom  of  the  port  the  ship  must  be 
discharged  and  which  is  beyond  the  control  of  the 
charterer:   Good  v.  Isaacs,  40  W.  B.  629,  [1892]  2 
Q.  B.  665;  Lyle  Shipping  Go,  v.  Cardiff  Corporation, 
49  W.  B.  86.  [1900]  2  Q.  B.  638.    That  leaves  the  line 
of  deoirions,  sach  as  Porteous  ▼.  Watney,  27  W.  B.  30, 
3  Q  B.  D.  534,  untouched.    In  Hick  v.  Raymond,  41 
W.  B.  384,  at  p.  380",  [1893]  A.  C.  22,  at  p.  30,  Lord 
Herschell  did  not  anee  witli  Lord  Blackburn's  view 
in  Postlethufaite  v.  ^reeland,  that  a  stipulation  to  dis- 
charge the  cargo  with  ail  dispatch  according  to  the 
custom  of  the  port  is  necessarily  the  same  as  the 
implied  obligation  to  discluurge  within  a  reasonable 
time.  Where  the  parties  have  expressly  dealt  with  the 
question  of  discharge  they  have  defined  the  obliga- 
tion either  by  reference  to  custom  or  by  reference  to 
time.     If  a  charterer  has  contracted  to  disdiarge 
within  a  certain  time,  it  is  no  answer  for  him  to  say 
that  he  tried  to  do  it  but  could  not.    The  consignees 
here  had  to  provide  the  lighters  for  the  discharge,  and 
there  was   no   customary    appliance    of   the   port 
by  means  of  which  the  discharge  had  to  be  effected. 
The  obligation  of  the  shipowner  was  not  to  go  to  a 
named  berth,  or  to  a  berth  as  ordered,  as  in  Tharsis 
Sulphur  and  Copper  Co.  v.  M<yrel,  40  W.  B.  68,  [1891] 
2  Q.  B.  647,  but  to  the  port  of  London.    When  the 
ship  arrived  at  Gravesend  she  was  ready  to  do  her 
patt  of  the  discharge.     Pyman  v.  Dreyfus,  38  W.  B. 
447,  24  Q.  B.  D.  152,  is  in   point.     The  lay-days 
therefore  commenced  to  run  when  she  arrived  at 
(Gravesend,  in  the  port  of  London.    The  authorities 
draw  a  dear  distinction  between  an  obligation  to  go 
to  a  berth  and  an  obligation  to  go  to  a  port    That 
being  so,  the  obligation  was  to  discharge  as  fast  as 
the  steamer  could  deliver  from  the  date  of  her  arrival 
at  Gravesend.    "  As  fast  as  the  steamer  can  deliver  " 
is  six  da^s,  and  therefore  the  charter-part v  must  be 
read  as  if  a  specific  time  of  six  days  were  allowed  for 
discharging.    Afaday  v.  Spillers,  6  Com.  Cas.  217,  is 
an  authority  tending  to  support  this  proposition.    It 
would  be  to  contradict  the  charter-party  to  allow  the 
defendants  to  relieve  themselves  from  their  obligation 
by  showiog  that  they  used  all  reasonable  diligence  to 
discharge  the  ship.    The  fact  that  there  is  an  express 
exception  in  the  charter-party  with  regard  to  strikes 
»hows  that  no  other  exception  to  the  obligation  to 
discharge  as  fast  as  the  steamer  can  deliver  is  to  be 
allowed.    Demurrage  therefore  became  payable  from 
the  19th  of  October. 

Loehnis  (W,  8,  Bobson,  K,C,,  with  him),  for  the 
defendants. — The  words  "  as  fast  as  the  steamer  can 
delivtir,"  whether  in  conjunction  with  "as 
customary  "  or  "  according  to  .the  custom  of  the 
port,"  mean  as  fast  as  she  can  deliver  considering  the 
circumstances  existing  at  the  port  at  the  time  of 
discharge,  and  if  the  charterers  dio  all  they  reasonably 
can  to  discharge  the  cargo  they  have  fulfilled  their 
obligation.  But  if,  on  the  other  hand,  a  fixed 
number  of  davs  is  named  in  the  charter-party  for 
disohaigingy  the  obligation  to  discharge  within  that 
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number  of  days  is  absolute.  That  is  the  result  of  the 
deoisioDS  from  PastlethwaiU  ▼•  Fredand  onwards, 
luid  parties  have  been  contracting  upon  that  basis  ever 
since.  The  insertion  of  the  strike  cLause  cannot  idter 
the  settled  constmctlon  of  the  charter-party.  No 
donbt  npon  the  above  constmotion  the  strike  clause 
is  unnecessary,  because  even  without  it  a  strike  would 
have  to  be  taken  into  consideration  as  one  of  the 
GircumstanceB  existing  at  tiie  port  at  the  time  of 
discharge.  A  charter-party  containing  the  same  or 
similar  words  has  been  oon%trned  by  different  judges 
in  the  way  now  contended  for — namely,  by  Barnes,  J., 
in  The  Jaederm,  [1892]  P.  351,  41  W.  B.  Dig.  224 ; 
by  Mathew»  J.,  in  Bodencuker  y.  if  ay,  6  Com.  Cas. 
37 ;  by  Kennedy,  J.,  in  Reid  t.  Lee,  17  Times  L.  B. 
771 ;  and  by  Bigham,  J.,  in  WcUlenherg  y.  Payne  (not 
reported).  Those  decisions  and  the  decision  in  Lyle 
Snipping  Co,  y.  Cardiff  Corporation  are  in  point  in 
favour  of  the  defendants,  l^ext,  with  reference  to 
the  question  whether  the  ship  was  an  arrived  ship 
when  she  reached  Gravesend.  The  true  view  is  that 
she  was  not  an  arrived  ship  until  she  reached  a  place 
where  she  could  discharge.  She  had  not  completed 
her  voyage  until  then.  The  obligation  of  the  ship 
was  not  only  to  go  to  London,  but  also  to  deliver  the 
cargo, 

He  referred  to  Nielsen  v.  Wait,  34  W.  B.  33,  16 
Q.  B.  D.  67. 

Leek  replied. 

Collins.  M.B.— This  is  an  appeal  from  the  judg- 
ment of  Phillimore,  J.,  npon  a  claim  for  demurrage, 
and  the  question  turns  upon  the  construction  of  one 
clause  in  a  charter-party.  By  that  clause  the  cargo 
was  to  be  loaded  and  discharged  with  customary 
steamship  dispatch,  as  fast  as  the  steamer  could 
receive  and  deliver  duriog  the  ordinary  working 
hours  of  the  respective  ports,  but  according  to  the 
custom  of  the  respective  ports,  and  demurrage  was  to 
be  payable  at  the  rate  cf  £30  per  day  if  the  steamer 
was  detained  beyond  the  time  stipulated  as  above  for 
loading  or  discharging.  The  i^ip  arrived  in  the  port 
of  London,  and,  though  she  remained  at  Gravesend 
as  a  convenient  place  to  lie  at  until  she  could  enter 
the  docks,  it  must  be  assumed  for  the  purposes  of  this 
case  that  she  had  arrived  at  the  dock  gates  and  was 
waiting  to  enter.  The  state  of  business  in  the  Surrey 
Commercial  Docks  made  it  impossible  for  the  ship  to 
get  into  the  docks,  and  when  she  did  get  in  she  had  a 
difficulty  in  getting  a  berth  and  unloading  her  cargo 
owing  to  the  congested  state  of  the  shipping  in  the 
docks.  She  might  have  got  water  space  in  another 
dock)  but  there  would  have  been  a  difficulty  in 
getting  lighters  into  which  to  discharge  the  cargo, 
and  the  learned  judge  has  found  as  a  fact  that  if  she 
had  gone  into  another  dock  she  could  not  have  dis- 
charged her  cargo  any  sooner  because  lighters  could 
not  have  been  procured  by  the  exercise  of  any 
reasonable  diligence  on  the  defendants'  part. 
That  is  a  finding  that  the  defendants  did  all 
they  reasonably  could  to  discharge  the  ship. 
The  question  of  law  is  whether  in  these  drcum- 
stanoes  the  defendants  are  liable  to  pay  demurrage. 
The  point  made  for  the  plaintiff  is  that,  as  the 
steamer  could  discharge  in  six  days,  the  (diarter-party 
must  be  read  as  if  a  fixed  period  of  six  days  was 
allowed  for  discharging.  There  can  be  no  doubt  that 
if  a  given  number  of  days  for  discharffing  must  be 
read  into  this  charter-party,  then  there  is  an  absolute 
obligation  on  the  charterers  to  discharge  in  that  time. 
The  question  is  whether  this  charter-party  upon  its 
true  construction  has  fixed  a  certain  number  of  days 
for  discharging  the  cargo.  Li  my  opinion  it  has  not, 
and  there  is  clear  authority  to  that  effect.  It  has 
been  so  laid  down  in  a  numoer  of  cases.    In  Hick  v. 


Baymond  it  was  held  that  where  a  bill  of  lading  is 
silent  as  to  the  time  within  which  the  consigiiee  la  to 
discharge  the  diip's  cargo,  his  obligation  is  to  disoharge 
within  a  reasonable  time ;  and  tiiat  obligation  is  per- 
formed if  he  discharges  the  cargo  within  a  time  wnich 
is  reasonable  under  the  existing  ciroumstanoei, 
assuming  that  those  drcumstanoes,  in  so  far  as  they 
involve  delay,  are  not  caused  or  contributed  to  by  him. 
That  case  merely  followed  Pestlethivaite  v.  Freeland, 
the  words  in  the  charter-party  in  that  case  being 
**  the  cargo  to  be  discharged  with  all  dispatch  aooord- 
ing  to  tiie  custom  of  the  port."  It  was  held  that 
those  words  were  not  cquiTalent  to  a  fixed  niunber  of 
days  being  named  for  discharging,  and  evidenoe  was 
admitted  to  show  that  the  charterer  had  done  all  he 
could  reasonably  do  to  discharge  the  cargo.  Bigfatiy 
or  wrongly  tiie  court  there  held  that  the  partioalar 
conditions  existing  at  the  port  fettered  the  power  of 
the  charterer  to  take  delivery.  The  facts  wluoh  went 
to  show  tiiat  the  charterer  was  fettered  in  the  dis- 
charge are  not  material  here  because  they  most  differ 
in  each  case,  but  the  principle  of  the  decision  is  that 
the  above  clause  is  not  equivalent  to  a  number  of  days 
being  fixed  for  the  discharge,  and  that  therefore 
another  standard  must  be  applied — namely,  whether 
the  charterer  did  all  he  reasonably  could  to  take 
delivery.  Then  I  come  to  the  later  oases  of  Lyle 
Shipping  Go,  v.  Cardiff  L  .jrporation,  where  the  words 
of  the  cluurter-party  were,  the  vessel  "to  be  dis- 
charged with  all  dii^toh  as  customary,"  and  Good  v. 
Isaacs,  where  the  words  were,  **  the  vessel  to  be  dis- 
charged at  usual  fruit  berth  as  fast  as  steamer  can 
deliver  as  customary."  In  both  those  cases  it  was  held 
that  the  charterers,  haying  done  all  they  reasonably 
could  in  the  drcumstanoes  to  effect  the  discharge,  were 
not  liable  for  the  delay.  Evidence  was  admitted  to 
show  that  the  charterers  had  done  all  they  reasonably 
could.  Naturally  the  conditions  in  each  partionlar 
case  vary,  but  the  principle  remains,  and  the  learned 
judge  in  the  present  case  has  found  that  the  defen- 
dants used  aJl  reasonable  means  to  discharffe  the  ship 
as  quickly  as  possible.  The  evidence  deany  justified 
that  finding.  It  is  because  the  defendants  were  not 
tied  down  to  a  fixed  numbw  of  days  for  unloading, 
that  all  tlie  drcumstanoes  existing  at  the  time  must 
be  taken  into  account.  That  bdo^^  so,  the  defendants 
are  not  liable  for  the  dday.  Similar  clauses  have 
come  before  various  judges  in  the  oases  referred  to  by 
the  learned  oouniel  for  the  defendants,  and  they  have 
all  taken  the  same  view  as  we  do  as  to  the  construction 
of  the  clause.  It  was  said,  however,  that  the  in- 
sertion of  the  strike  clause,  making  an  express  excep- 
tion in  the  case  of  a  strike,  showed  that  no  other 
exception  was  intended  to  be  introduced  into  the 
charter-party  as  to  the  obligation  to  discharge  as  fast 
as  the  steamer  could  ddiyer.  In  my  opinion, 
once  we  have  arrived  at  the  dear  meaning  of  the  prior 
dause,  the  insertion  of  a  subsequent  clause  intended 
to  meet  a  particular  stato  of  affiurs  cannot  affoct  the 
construction  of  that  dause.  It  is  true  that  upon  the 
defendants'  construction  the  strike  dause  is  un- 
necessary. I  do  not  think,  however,  that  that  clause 
can  reasonably  be  read  as  throwing  a  liji^ht  back 
with  the  view  of  ascertaining  the  mtention  of  the 
parties  when  they  framed  the  earlier  clause.  In 
my  opinion,  therefore,  the  judsment  was  right  and 
the  appeal  should  be  dismissed. 

BOMEB,  L.J. — I  am  of  the  same  opinion.  The 
question  turns  upon  the  true  construction  of  clause  3 
of  the  charter-party.  In  my  opinion  the  material 
words  in  that  dause  cannot  be  distinguished  from  the 
corresponding  words  in  the  diarter-party  in  the  case 
of  Lyle  Shipping  Co,  v.  Cardiff  CorporaHon.  All  the 
authorities  were  considered  in  that  case,  and  having 
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heard  those  authorities  disoasaed  affam,  I  adhere  to 
what  I  have  said  upon  them.  That  oeing  so,  this  case 
is  goyemedby  Lyle  Bhippinq  Co.  v.  Cardiff  Corporation, 
and  the  only  other  point  relates  to  olaiise  6,  &e  strike 
dlanae.  No  donbt,  on  our  oonstmotion  of  clause  3, 
the  strike  clause  becomes  unnecessary.  But  it  would 
be  wrong  for  us  to  say  that  in  this  charter-party 
clause  6  must  be  held  to  be  a  necessary  clause,  with 
the  result  of  giving  a  different  construooon  to  clause 
3.  Snoh  a  process  of  reasoning  ought  to  be  avoided 
in  construing  a  charter-party.  It  is  well  known  that 
dausee  are  at  different  times  added  to  diarter-parties 
to  meet  particular  circumstances  as  they  arise,  and 
they  are  added  without  relation  to  their  effect  upon 
the  other  clauses  of  the  charter-party.  It  would  be 
very  rash  to  say  that  every  clause  in  a  charter-party 
must  be  taken  to  be  necessary,  and  startiog  ftom  that 
hypothesis  to  inquire  what  effect  each  clause  has  upon 
the  other  clauses  in  the  charter-party.  Sudi  a  process 
.  would  lead  to  some  astonishiog  results.  I  prefer  to 
hoM  that  the  strike  clause  was  inlxoduced  for  a 
particular  purpose,  and  that  clause,  upon  tiie  con- 
struction we  are  now  giving  to  the  diarter-pwrty, 
turns  out  to  be  unnecessary.  Phillimore,  J.,  hai 
found  that  the  discharge  was  effected  with  all 
reasonable  dispatch,  and  we  cannot  differ  from  that 
finding  of  fact.  The  appeal  must  therefore  be  dis- 
issed. 


Mathbw,  li.  J. — I  am  the  same  opinion.  I  should 
have  thought  that  by  this  time  tne  parties  would 
have  inserted  plain  language  in  the  charter-party. 
But  they  have  not  done  so.  It  is  said  that  the  words 
"  with  customary  dispatch,  as  fast  as  the  steamer  can 
deliver,"  are  equivalent  to  a  period  of  six  days,  and 
that  therefore  we  should  read  that  number  of  days 
into  the  charter-party  as  the  period  allowed  for 
unloading.  I  cannot  r^d  the  charter-party  thus.  It 
must  be  assumed  that  the  ship  had  arrived  at  the 
dock  gates.  What  is  the  meaning  of  the  words, 
**  with  customary  dispatch,  as  fast  as  the  steamer  can 
deliver,  according  to  the  custom  of  the  port "  ?  Light 
is  thrown  upon  those  words  by  Foetlethtoaite  ▼• 
Fredand,  Good  ▼.  lioaca,  and  Lyk  Shipping  Co.  v. 
Cardiff  Corporationy  before  this  court,  and  The 
Jaederen,  before  Barnes,  J.,  Beid  v.  Zee,  before 
Kennedy,  J.,  and  WaUenherg  y.  Payne,  before 
Bigham,  J. ;  and  all  place  the  same  construction  on 
these  or  similar  words  as  we  are  giving  to  this 
charter-party.  We  should  be  running  contrary  to 
that  series  of  decisions  if  we  adopted  the  contention 
put  forward  on  behalf  of  the  shipowner.  There  was 
a  further  argument.  There  was  a  strike  clause  in 
the  charter-party,  and  it  is  said  that  the  express 
inclusion  of.  that  clause  negatives  an  exception  in 
other  cases  being  implied,  and  that  therefore  the 
insertion  of  the  strike  clause  alters  the  constracticn  of 
the  earlier  clause.  It  is  impossible  to  read  a  charter- 
party  in  that  way.  The  fact  that  express  provision 
is  made  in  the  charter-party  as  to  strikes  cannot 
affect  the  construction  of  the  other  clauses. 

AppecU  diwnisied. 

Solicitors  for  the  plaintiff,  Stokes  dk  Stokes, 
Solicitors  for  the  defendants,  Trinder,  Capron^  &  Co. 
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May  28;  June  3. 


In  re  Thb  National  Bans  of  Walks,  (a.) 

Company — Winding  up — Coata  —  Taxation  —  Coste  of 
drawing  hill  of  costs  and  of  copy. 

The  N,  Bank  was  in  voluntary  liquidation.  The  M. 
Batik  bought  the  assets  of  the  N,  Bank  and  agreed  to  pay 
the  costs,  &c.,  of  the  liquidators  of  the  N,  Bank  in  the 
winding  up.  Tlie  liquidators*  solicitor  prepared  hills  of 
costs  which  were  duly  paid  by  the  M,  Bank,  On  taxa- 
tion of  the  bill  of  costs  presented  by  the  solicitor  to  the 
liquidators  of  the  N,  Batik,  (a)  the  costs  of  preparing 
and  copying  the  bill  of  costs  for  payment  by  the  M,  Bank 
and  (b)  for  preparing  and  copying  the  bill  of  costs  taxed 
were  disallowed. 

On  the  21st  of  February,  1901,  an  order  was 
obtained  by  the  liquidators  m  the  voluntary  winding 
up  of  the  National  Bank  of  Wales  (Limited)  for  the 
taxation  of  the  several  bills  of  costs  of  their  solicitor 
as  betoken  solicitor  and  client. 

In  1893  the  National  Bank  had  sold  its  assets  to 
the  Metropolitan,  Birmingham,  and  South  Wales 
Bank  as  on  the  31st  of  December,  1892,  and  by  one  of 
the  clauses  of  one  of  the  agreemeots  for  sale  it  was 
agreed  that  the  M«)tropolitan  Bank  should  pay  idi  the 
charges,  costs,  disbursements,  and  expenses  of  the 
National  Bank  and  its  liquidators  of  or  incidental  to 
its  winding  up  and  dissolution  and  the  sale. 

The  Metropolitao  Bank  paid  the  National  Bank 
costs,  amounting  to  £3,754  10s. 

The  scale  fees  for  drawing  these  bills  of  costs  and 
for  a  copy  of  them  amounted  to  £301  3s.  3d.,  and 
these  charges  the  tiaing-master  disallowed.  The 
taxio|^-master  also  disallowed  a  sum  of  £73  lis.  for 
drawmg  and  making  copies  of  the  bills  of  costs 
taxed. 

This  was  a  summons  to  review  the  taxation  with 
regard  to  these  two  sums. 

Christopher  James,  for  the  liquidator,  referred  to 
the  general  order  of  November,  1862,  r.  71,  and  to 
B.  S.  a,  ord.  65,  r.  27  (38). 

June  3. — Buckley,  J.,  said  that  in  this  case  the 
liquidators,  in  recovering  assets,  had  incurred  costs 
amounting  to  £3,754  10s.,  which  were  claimed 
against  the  Metropolitan  Bank  and  paid  by  them  on 
the  delivery  of  particulars.  The  Metropohtan  Bank 
did  not  pay,  and  so  far  as  he  knew  were  not  asked 
to  pay,  the  sum  of  £301  38.  3di,  the  scale  fees  for 
drawing  these  bills  of  costs  and  for  a  copy  of  them. 
If  there  had  been  no  sale  the  expense  of  drawiug 
these  bills  would  have  been  borae  by  the  solicitor,  and 
this  was  not  disputed ;  in  his  opinion,  the  fact  that 
there  had  been  a  sale  made  no  difference.  Further, 
if  payable  by  anyone  else,  this  sum  should  have  been 

Eaid  bj  the  Metropolitan  Bank  and  not  by  the 
qoidators  of  the  National  Bank. 
The  sum  of  £73  lis.,  and  also  the  sum  of 
£301  3s«  3d.,  should,  according  to  the  liquidators' 
contention,  have  been  allowed  by  the  taxing-master. 
The  costs  of  drawing  a  bill  are  allowed  where  there 
has  been  litigation  or  guosi-litigation.  Tiie  order  in 
this  case  was  merely  one  for  taxation  between 
solicitor  and  dient,  and  there  was  nothing  in  a  case 
like  this  of  the  taxation  of  bills  of  costs  not  delivered 
in  the  course  of  litigation  to  make  the  order  and  rules 
referred  to  by  counsel  applicable.  The  taxing-  master 
was  right  in  Doth 


(a.)  Beported  hj  L.  W.  BYBins,  Esq.,  Barrister-at- 
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Ab  to  ooito,  he  mnst  add  that  he  was  starUed  to 
find  that  the  liquidators  who  had  to  pay  the  biU  were 
there  to  contend  that  the  amount  of  the  hill  ouffht  to 
he  increased,  and  appeared  not  1^  a  separate  soTidtor 
to  attack  the  bill,  but  by  the  solicitor  whose  bQl 
was  being  taxed.  He  was  told  that  this  was  the 
practice,  and  that  the  taxing-master  is  the  only  person 
who  is  there  to  reduce  the  bill.  The  applicant  was 
really  the  solicitor  and  not  the  liquidators,  and  this 
being  so,  he  could  not  allow  the  costs  in  the  liquida- 
tion. 

Solicitors,  Everett  &  Hodghinson,  for  A.  T.  WilliaiM, 
Neath. 


%ef5:- }  May  8.  9.  13. 

BiDD  V.  Thobnb.  (a.) 

Solicitor — Lien — "Property  recovered  or  preserved" — 
Charging  order — Priority — Notice  of  soliatar^s  right 
to  lien — PurcJiaser  for  value  without  notice — Solicitore 
Ad,  1860  (23  &  24  Vict,  c.  127),  «.  28. 

Property  recovered  or  preserved  in  an  <ictio7i  by  a 
solicitor  employed  in  that  action  is  in  the  nature  of 
salvage,  and  he  is  entitled  to  be  paid  for  his  services  on 
that  basis  ;  and  he  is  also  entitled  to  a  charge,  not  only 
on  tJie  property  of  a  particular  client,  but  also,  %f 
property  of  other  persons  is  recovered  or  preserved  in  the 
action,  upon  their  property  or  interest,  for  his  costs, 
charges,  and  expenses,  and  his  charge  takes  priority  over 
all  rights  except  those  of  a  bon^  fiie  purcJiaser  for  value 
without  notice. 

An  action  was  commenced  by  B,  against  T,  for  dis- 
solution of  partnership,  and  a  receiver  was  appointed, 
and  by  the  action  certain  of  the  assets  of  the  partner- 
ship were  recovered.  Whilst  the  action  was  proceeding, 
ceriain  creditors  brought  actions  against  the  partners, 
and  obtained  charging  orders  or  orders  following 
the  order  made  in  Kewney  v.  Attrill,  35  W.  R,  191, 
34  Ch.  D.  345.  The  solicitor  for  the  plaintiff  R,  claimed 
that  his  charge  or  lien  for  costs,  charges,  and  expenses  in 
the  action  took  priority  over  the  charging  orders  obtained 
by  the  creditors. 

Held,  following  dole  v.  Bley,  42  TF.  R,  505,  561, 
[1894]  2  Q.  B.  180,  350,  that  the  creditors,  being  aware 
of  the  existence  of  the  partnership  action,  must  also  be 
taken  to  have  notice  of  the  solicitor's  right  to  a  lien  on  the 
property  recovered,  and  that  consequently  they  were  not 
purchasers  for  value  without  notice,  and  that  the  solicitor's 
lien  had  priority  over  the  charging  orders. 

Solicitors  Act,  1860,  s.  28,  considered. 

Adjourned  summons. 

This  summons  was  taken  out  by  Mr.  Harry 
Watkins,  a  soUdtor,  asking  for  a  declaration  that  his 
lien  or  charge  upon  the  assets  of  B.  Bristowe  ft  Sods 
for  his  taxed  costs  and  expenses  incurred  as  solidtor 
to  the  plaintiff  in  an  action  entitled  Bidd  v.  Thome, 
[1901]  B.  No.  203,  took  priority  over  certain  charging 
orders  obtained  by  creditors  against  ^e  assets  of 
B.  Bristowe  ft  Sons. 

It  appeared  that  the  plaintiff  and  defendant  in  the 
action  of  Bidd  y.  Thome  formerly  carried  on  the 
business  of  builders  and  contractus  in  partnership 
uuder  the  name  or  style  of  B.  Bristowe  ft  Sons. 

In  the  month  of  January,  1901,  the  said  action 
was  commenced  for  dissolution  of  the  partnership, 
and  ICr.  Watkins  was  employed  as  solidtor  to  the 
plaintiff,  and  it  appeared  that,  as  a  result  of  such 
action,  certain  assets  of  the  partner^p  had  been 

(a.)  Beported  by  0.  B.  Gamm,  Esq.,  Barrister-at- 

Law. 


recovered,  and  the  proceeds  of  those  assets  were 
partly  in  the  hands  of  a  reodTer  and  partly  in  courts 

Whilst  the  action  was  proceeding  certain  oreditozs 
of  the  partnership  firm  commenced  proceediDga 
against  the  partners  and  obtained  judgments,  and  a« 
a  result  of  sudi  proceedings,  on  the  24th  of  June, 
1901,  ICessrs.  Sandell  ft  Sons  and  Mr.  John  Philip 
Btdd  obtained  from  the  master  in  chambers  orders 
diarging  the  assets  of  the  partnership  firm  witii  the 
payment  of  their  respective  judgment  debts,  and  on 
the  7th  of  February,  1902,  Fergusson  Brothers  ft  Co. 
obtained  a  sunilar  order.  • 

The  applicant  daimed  that  his  lien  or  charge  took 
priority  over  the  three  diarging  orders. 

Younger,  K.C.,  and  T.  Douglas,  for  the  applicant. 
— Only  a  bond  fide  porohaaer  without  notuM  has 
priorify  over  a  solidtor's  Uan  (c/.  sedaon  28  of 
the  Sdidtors  Aot»  1860),  but  the  solidtor  nuist 
prove  that  the  lien  is  with  refecence  to  piopeiiy 
recovered  or  preserved*  The  assets  would  have 
bflen  lost  if  this  action  had  not  been  broo^ht. 
The  court  has  jurisdiction  under  secticm  28  to  make 
an  order  agamst  the  creditors,  subject,  however,  to 
two  conditions — ^namdy,  (a)  the  solicitor  must  diow 
that  there  is  no  other  source  from  whidi  he  can  get 
his  costs,  and  (&},  one  at  least  of  the  creditors  nmst 
be  present  at  tiie  heating  and  the  case  be  argued  on 
bf  half  of  the  creditors :  Jackson  v.  Smith,  53  L.  J. 
Gh.  972,  32  W.  B.  Dig.  196.  In  present  case  both 
these  conditions  were  fulfilled.  Kewney  v.  AtbriU, 
33  W.  B.  191,  34  Gh.  D.  345,  shews  that  a  charging 
order  can  be  made.  A  solidtor's  Uen  is  in  the 
nature  of  salvage :  Qreer  v.  Toung,  31  W.  B,  930,  24 
Oh.  D.  545 ;  SchoUy  v.  Peck,  41  W.  B.  508,  [1893] 
1  Oh.  709. 

O.  E.  Bovill,  for  Henry  Sandell  ft  Sons.— The  juris- 
diction of  the  court  under  section  28  of  the  SoUdtors 
Act  is  diaoettODary — Be  Huimphreys^  46  W.  B.  822, 
[1898]  1  Q.  B.  520,  at  p.  526— and  the  oourt  ought 
not  to  exerdse  it  in  this  case.  If  Sanddl  had  levied 
execution  before  the  recdver  was  appointed,  he 
would  have  obtained  priority  over  the  solioitor'a 
lien:  Kewney  v.  AUriU;  Fowler  v.  Roberts^  2  QiiL 
226.  The  diarging  order  made  here  is  the  same  ae 
the  order  in  Keumey  v.  AttrlU,  and  has  a  stronger 
effect  than  an  ordinary  charging  order:  cTocAieoii  v. 
Smith. 

Clayton,  for  other  creditors. — ^My  dients  say  that 
the  soUdtor  did  not  recover  the  property,  ttod  that 
they  could  have  done  so  themsdves  by  putting  in  a 
bailiff.    Jackson  v.  SmUh  is  distinguishable. 

He  also  referred  to  Emden  v.  UMrte,  30  W.  B.  17, 
19  Gh.  D.  311. 

JoYOE,  J. — In  this  case  there  was  a  dispute  between 
two  partners  and  an  action  was  commenced  by  one 
partner  against  the  other.  The  action  was  going  on 
with  vigour  when  certain  creditors  of  the  partner- 
ship commenced  actions  against  the  partners,  and 
haviug  got  judgment,  they  obtained  io  chamben 
from  the  master,  orders  which  have  been  called 
charging  orders,  but  which  are  not  technically 
charging  orders  at  all,  but  orders  fdlowing  the 
case  of  Keumey  v.  AUrill,  and  by  those  orders  U&e 
applicants  undertook  to  deal  with  the  charge  here- 
inafter mentioned  according  to  the  order  of  the 
oourt,  and  it  was  ordered  that  the  assets  of  the 
firm  should  stand  charged  with  the  payment  of 
such  judgment  debts.  Now  at  that  time,  certainly 
at  the  date  of  the  last  order,  various  assets  had 
been  got  in  and  the  proceeds  of  those  assets  were 
dtilier  in  the  hands  of  the  recdver  or  in  court  Now 
my  opinion  is  that  the  effect  of  that  order,  so  far  as 
the  assets  were  concerned,  was  to  give  a  charge. 
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or  rather  not  to  ffi^  a  oharge  otherwiie  than  nibjeot 
to  any  ezifting  Ben  or  existing  prior  charge.  For 
myteli  I  vary  much  doubt  if  Kay,  J.»  ever  intended 
in  the  original  ease  of  Kewmy  ▼•  AUrillt 
or  whether  it  has  ever  been  intended  when  sadh 
orders  as  these  hare  sinoe  been  made,  to  give  any 
charge  exoepb  as  amongst  the  creditors  of  the 
partnership  themselyes  or  as  against  the  separate 
partners  of  the  firm.  Then  the  statute  gives  the 
court  power  to  charge  property  reooverea  or  pre- 
served with  the  payment  of  the  costs,  charges, 
and  expenses  of  that  preservation,  and  all  con- 
veyances and  acts  done  to  defeat,  or  which  shall 
operate  to  defeat  such  charge  or  right  shall,  unless 
made  to  a  bond  fide  purchaser  for  value  without  notice, 
be  absolutely  void  and  of  no  effect  as  against  such 
charging  right.  Now  it  is  quite  setUed,  and  it  has 
been  said  over  and  over  again  that  this  section  must 
receive  a  liberal  construction,  and  I  think  the  decision 
of  Bomer,  L  J.,  in  Seholeu  v.  Fedc,  is  really  in  accord- 
ance with  the  general  line  of  authorities.  In  that 
case  Bomer,  L.  J.,  said :  **  I  have  considered  the  cases 
cited  in  the  course  of  the  arguments,  and  others 
bearing  onchaxving  orders  obtained  under  the  Solicitors 
Act,  1860.  GRiese  authorities  show  that  what  it 
recovered  by  the  action  of  the  solicitor  is  to  be  treated 
as  if  he  had  earned  salvage,  and  that  he  is  to  be  paid 
for  his  lervices  on  the  theory  that  salvage  services  had 
been  rendered.  The  28th  section  of  the  Act  is  very 
general  in  its  terms.  It  authorizes  a  charge  not  on 
the  mere  interest  of  the  plaintiff,  but  on  all  the 
propet^  recovered  in  the  action,  whether  for  the 
plfiintiff  only  or  for  him  in  connection  with  others.  It 
IS  not  neoesiary  that  the  property  charged  should 
belong  to  the  same  person  as  employed  the  solicitor ; 
but  it  must  be  by  reason  of  the  emplojrment  that  the 
property  is  preserved.  ...  In  my  judgment  the 
case  is  governed  by  the  principle  of  Cheer  y. 
Young,  I  hold,  therefore,  mat  the  solicitors  are 
entitled  to  the  charge  for  which  they  adc,  not 
only  against  the  pfiintiff,  but  also  against  the 
mortgagee,  who  is  taking  the  benefit  of  the  action, 
and  over  whose  mortgage  they  must  have  priority. 
The  charge  will  include  their  taxed  costs,  churges, 
and  expenses  properly  incurred  in  preserving  the 
property." 

As  I  say,  and  as  it  appears  there,  it  is  quite  settled 
that  this  a  charge  which  may  be  imposed  not  only 
on  the  property  of  the  ptrticnlar  dient,  but,  if  the 
property  of  other  persons  be  preserved  or  recovered, 
it  is  imposed  upon  their  property  or  interest. 

That  it  may  be  made  as  against  creditors  of  a 
partnership  appears  dear  from  the  case  of  Jackson  y. 
Smith,  What  the  statute  says  is  tiiat  all  convey- 
ances and  acts  done  to  defeat,  or  which  shall 
operate  to  defeat,  such  charge  or  right  shall,  unless 
made  to  a  bond  fide  purchaser  for  value  without 
notice,  be  absolutely  void,  and  so  on.  Now,  it 
may  reasonably  be  doubted  whether  judgnent 
creditors  are  purchasers  or  not;  certainly  they  were 
not  before  the  orders,  and  if  tiiey  are  purchsysers  at 
all,  it  is  only  by  yirtue  of  the  orders.  But  they  are  not 
purchasers  without  notice,  because  the  action  was  in 
existence,  and  In  the  case  of  Cole  v.  Eley,  42  W.  B. 
505,  [1894]  2  Q.  B.  180,  which  was  confirmed  in  the 
Oourt  of  Appeal,  42  W.  B.  561,  [1894]  2  Q.  B.  350, 
it  was  hdd  that  the  provision  of  section  28  of  the 
Solidtors  Act,  1860,  avoiding  conveyances  to  defeat 
a  chargiog  order  unless  made  to  a  bond  fide  purchaser 
for  value  without  notice,  means  without  notice  of  the 
solictor's  right  to  a  lien,  and  not  without  notice  of 
the  existence  of  a  charging  order,  and  that  an 
assignee  of  a  judgment  creditor,  being  aware  of 
the  existence  of  an  action  in  which  the  solidtor  had 
acted  for  the  plaintiff,  must  be  taken  to  have  notice 


of  the  sdidtor*s  right  to  a  lien  on  the  property 
recoyered,  and  therefore  was  not  a  purchaser  for 
value  without  notice.  I  hold  most  diatiaotiy,  there- 
fore, that  the  persons  who  had  these  orders  were 
not  purchasers  for  yalue  without  notice,  and  that  the 
right  of  the  solidtor  takes,  priority  over  all  the 
creditors,  and  he  must  take  a  common  order. 

Solicitors,    Harry    Watkins ;    Smith   &   Hodgeon; 
Ward,  Perks,  <k  McKay, 


IN  BANKEUPTOT. 


K.  B.  Div. 


(Wright,  J.) )  ^»y  ^• 

In  re  Dbuoeeb. 
Ex  parte  Thb  Tbusteb  v,  Thb  Bibminohah  and 

DiSTBicT  Banking  Co.  (a.) 

Bankruptcy — Property  of  bankrupt^ Money  paid  to  settle 
bankruptcy  petition — Bankruptcy  Aci,  1883  (46  (k  47 
Vict,  c.  52),  s.  44. 

TJie  debtor  gave  his  solicitors  a  charge  to  secure  later 
alia  a  sum  to  be  paid  by  them  in  settlement  of  a  bank- 
ruptcy petition  presented  by  the  respondents.  The  solici- 
tors paid  that  sum  to  the  respondents,  who  withdrew  their 
petition.  The  debtor  was  subsequently  made  bankrupt 
upon  a  petition  presented  within  three  months  of  the  act 
of  bankruptcy,  of  which  the  respondents  had  notice. 

Held,  thcU  the  trustee  in  the  bankruptcy  was  not  entitled 
to  recover  from  the  respondents  the  sum  paid  to  them  in 
settlement  of  their  petition,  as  it  never  was  the  debtor's 
money. 

In  re  Snyder,  Ex  parte  Plxley,  8  Morr,  127,  dislia- 
guished. 

Motion  by  the  trustee  in  the  bankruptcy  of 
Drudcer  for  a  dedaration  that  the  sum  of  £300  paid 
to  the  respondents,  the  Birmingham  and  Dis&ict 
Banking  Co.,  upon  the  loth  of  February,  1901,  formed 
part  of  the  property  of  the  bankrupt  and  was  reodyed 
by  tlie  respondents  with  notice  of  an  available  act  of 
bankruptcy;  and  for  an  order  requiring  the 
respondents  to  pay  the  said  sum  of  £300  to  the 
trustee. 

Upon  the  24th  of  January,  1901,  the  respondents 
presented  a  petition  againat  Drucker,  the  amount  of 
the  debt  bdng  £1,000,  and  the  act  of  binkruptcy 
alleged  therein  being  noncompliance  with  a 
bankruptcy  notice  which  had  been  issued  by  another 
creditor.  The  petition  was  ordered  to  be  heard  upon 
the  l^th  of  February. 

Upon  the  14th  of  February  Messrs.  Beyfus  & 
Bey f us,  solicitors  to  Drucker,  proposed  to  the 
solidtors  to  the  bank  that  if  £300  were  paid  the 
petition  should  be  withdrawn. 

Messrs.  Beyfus  ft  Bsyfus  told  the  solicitors  to  the 
bank  that  the  debtor  had  wealthy  relatives  but  no 
money  of  his  own,  and  added  that  they  themselves 
woula  have  to  flad  the  money. 

The  solidtors  to  the  bsnk  accMspted  the  offer, 
bdieving  that  the  £300  to  be  provided  was  not  the 
debtor's  money. 

Upon  the  same  day  Drucker,  who  already  owed 
Messrs.  Bej^fus  ft  Bey  fas  £328,  gave  them  a  charge 
upon  certam  property  to  secure  the  sum  of  £628, 
with  the  understanding  that  the  additional  sum  of 
£300  so  secured  was  to  be  used  in  settling  the  bank's 
petition. 

(a.)  Beported  by  P.  M.  Fbancke,  Esq.,  Barrister- 
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Accordingly,  on  the  15th  of  February,  Meenrs. 
Beyfns  &  Beyfiu  gave  the  bank  their  own  cheque 
for  £300,  and  the  petition  was  withdrawn* 

A  receiving  order  was  subsequently  made  against 
Drucker  upon  a  petition  presented  '  within  three 
months  of  the  act  of  bankruptcy  of  which  the  bank 
had  notice. 

He  was  adjudged  bankrupt,  and  a  trustee  was 
appointed,  who  launched  the  present  motion. 

Reed,  K,C  and  A,  H.  Carrington,  for  the  trustees, 
relied  upon  In  re  Snyder,  Ex  parte  Pixley,  8  Morr.  127. 

Muir  Mackenzie  and  J".  Q.  Joseph,  for  the  respon- 
dents, contended  that  the  money  in  question  never 
formed  part  of  the  property  of  the  bsnkrupt,  and 
that  the  decision  in  In  re  Snyder  had  been  questioned 
in  In  re  Rogers,  Ex  parte  Holland,  8  Morr.  243. 

Wright,    J.— I   have    not    to    consider   to-day 
whether  the  charge  which  Mr.  Drucker   gave   to 
Messrs.  Beyfus   can  be  sustained  or  whether  that 
might  not  be  attacked  by  the  trufttee.  All  that  I  have 
to  consider  is  whether  this  money  which  was  paid  to 
the   respondents,  the  Birmingham  bank,    was  the 
money  of  Drucker  or  not.    Now  it  is  not  a  very  easy 
matter,  either  in  point  of  law  or  in  point  of  fact,  to 
decide,  but  if  the  £300  over  became  Mr.  Dnxcker*s 
money,  it  is  plain  that  Mr.  Drucker  misht  have  spent 
it   or  done  whatever  he   pleased  witn  it ;  as  Mr. 
Mackenzie  points  out,  he  might  have  speculated  with 
it  or  done  what  he  liked  with  it.    But  what  I  fiad  is, 
that  it  never  came  into  Mr.  Drudker's  hands  at  all> 
and  I  am  dearly  of   opinion   that   it   was    never 
intended  to  come  into  Mr.  Drudker's  hands  at  all.    It 
is  quite  clear  ^at  Messrs.  Beyfus  &  Beyfus  would 
never  have  consented  to  that  money  going  out  of 
Uieir  hands  into  those  of  Druoker's  or  being  applied 
for  any  otiier  purpose  whatever  except  the  settlement 
of  the  petition  by  the  Birmingham  bank.    Messrs. 
Beyfus  &  Beyfus  tiiemselves  could  not  have  applied  it 
to  any  other  purpose  after  the  arrangement  which 
they  had  made  witii  the  respondents'  solicitor  on  the 
one  hand  and  Mr.  Drucker  on  the   other.     Nor, 
as  I   have    said,    could  Mr.  Drucker  have  applied 
it   to   any   other   purpose.      The   charge    is   con- 
temporaneous    with     the     arrangement     that     is 
made     with     the      respondents'      solicitor,      and 
altiiough  the  charge  on  the   face  of  it  treats  this 
as  a  loan  by  Messrs.  Beyfus  &  Beyfus  to  Mr.  Drucker, 
that  cannot  alter  the  real  character  of  the  transaction 
if  the  real  character  was  inconsiBtent  with  the  way  in 
which  it  is  described  in  the  charge.    I  cannot  help 
thioking  that  this  money  was  never  free  and  never 
became  part  of  the  ^^eral  assets  of  Drucker  at  all. 
He  never  had  any  xight  to  receive  it,  or  use  it,  or 
apply  it  to  any  purpose  except  this  one  particular 
purpose.    Under  these  circumstances  it  seems  to  me 
it  was  impressed  with  a  trust.    Not  in  the  strict 
sense  of  the  word  trust,  but  in  substance  with  a  trust 
that  it  should  be  applied  by  Messrs.  Beyfus  ft  Beyfut 
out  of  their  own  money  for  the  discharge  pro  tanto 
of  the  claim  of  the  bank.    That  being  so  the  present 
application  of  the  trustee  Drudker's  bankruptcy  fails. 
I  say  nothing  about  any  possible  application  to  get  rid 
of  the  charge.    I  do  not  know  wheUier  it  would 
succeed  or  not. 

Motion  diamieeed, 

Solidtors,  King,  Wigg,  dk  Co, ;  Ernest  Salaman,  Fort, 
&  Co.,  for  Alfred  Oreen,  Birmingbam. 


Apia  2a 


Prob.  Div.  ft  Adm.  Div.  1 
Admiralty.  f 

"  Thb  Assttnta."  (a.) 

AdnUrdlty^Skip^Adion  in    rem — Misdescription  of 
plaintiffs  in  vmt — Practice, 

Where  tJ^ere  is  a  misdescription  on  a  wrU  in  an  ac^on 
in  rem,  without  real  substance  in  U, 

The  Court  will  allow  such  unit  to  be  amended. 

Motion. 

This  was  a  motion  to  set  aside  a  writ  in  an  action 
in  rem  on  the  ground  of  the  misdescription  of  the 
plaintiff. 

The  writ  was  issued  in  the  name  of  Louis  Dreyfus 
ft  Oo.,  as  owners  of  the  cargo  ex  steamship 
Assunta, 

The  firm  of  Louis  Dreyfus  ft  do.  carry  on  business 
in  London,  but  the  sole  partner  in  the  firm  is  M. 
Leopold  Louis  Dreyfus,  of  Paris. 

The  ship  had  beoi  arrested,  but  released  on  baiL 

Leck^  in  support,  dted  Smurthwaite  v.  Hannatf, 
43  W.  B.  113,  [1894]  A.  C.  494;  ord.  48a,  r.  1. 

Nelson. — The  misdescription  is  a  mere  technical 
irregularity,  and  leave  should  be  given  to  amend. 
Ord.  48a,  r.  1,  is  not  applicable  to  actions  in  rem* 

He  dted  The  Marichal  Suchet,  45  W.  R.  141,  [1896] 
P.  233;  The  Longford,  37  W.  E.  372,  14  P.  D.  34;  The 
Freedom,  L.  R.  3  A.  ft  B.  495,  20  W.  R.  Adm.  Dig.  16 ; 
Dickson  v.  Law  A  Davidson,  43  W.  R.  596,  [1895]  2 
Oh.  62 ;  PeUy  v  Daniel,  35  W.  R.  151,  34  Ch.  D.  172; 
St  Oobain  Co,  v.  Hoyermann*s  Agency,  41  W.  R.  563, 
[1893]  2  Q  B.  96. 


jETTinB,  P.,  in  giving  judgment,  said  the  question 
was  whether  this  writ  was  wrong.  It  was  an  unpoit- 
ant  case,  because  if  the  writ  was  set  adde  the  plaintiff 
might  lose  his  remedy,  as  the  steamship  Assunta  bad 
been  released  and  had  sailed,  and  the  plaintiff  might 
not  be  able  to  arrest  her  again.  It  was  not  neoossary 
to  dedde  the  question  whether  ord.  48a,  r.  1,  was 
applicable  to  actions  in  rem  or  not,  for  by  the  old- 
established  rule  of  the  Admiralty  Oourt  the  ownen  of 
a  cargo  laden  on  board  a  ship  were  entitled  to 
sue  in  rem  as  sudi.  It  was  a  practice  peculiar  to 
the  Admiralty  Oourt,  and  could  never  have  been 
followed  lit  common  law,  and  therefore  he  oould  not 
hold  that  the  rule  refenred  to  was  intended  to  or  did 
abrogate  the  old  and  valuable  practice  of  the 
Adnuralty  Oourt.  If  in  this  case  we  plaintiffs  had 
been  described  as  "  The  owners  of  the  cargo  of  the 
Assunta*'  the  writ  would  have  been  ffood,  and  as 
the  plaintiff  was  so  described  in  the  indorsement  of 
the  writ,  he  did  not  think  that  underthe  droumstanoes 
the  misdescription  on  the  face  of  the  writ  was  mope 
than  a  mere  irregularity  with  no  real  substance  in  it, 
and  therefore  he  should  give  leave  to  the  plaintiff  to 
amend. 

Motion    dismissed   without   costs.    Leave  to    appeal 
granted, 

Solidtors  for  the  plaintiffs,  Lowless  dk  Co. 

Solidtor  for  the  defendant,  B.  Greening* 


(a.)  Reported  by  Qwtnnb  Hall,  Esq.,  Bacristor- 

at-Law. 


VoL  L. 
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Ct.  of  App.       Morris  v.  Northern  Emplotxrb'  ULutual  Indsmioty  Co,  (LncrrsD).       Or.  of  App. 


eouxt  Of  tLptnh 

From  K.  B.  Div.  ) 

.  (Oollins,  1C.B.,  and  Mathew  [  May  31. 

and  Oozens-Hardy,  L.JJ.)    J 

Morris   v.   Northern    Employers*   Mutual 
Indemnity  Co.  (Limited),  (a.) 

Master  and  servant — Employers*  Udbility — Appeal — 
Insurance  moneys— Ordtr  for  payment  to  wnrJcman — 
•*  Aciion  or  matter  **— County  Courts  Acty  1888  (51  <fc 
52  Vict,  c.  43),  «.  120 — Workmen^ s  Compensation  Act^ 
1897  (60  A  61  Viet.  c.  37),  s.  5. 

An  appeal  lies  to  the  High  Court  from  an  order  made 
by  a  county  court  judge  for  the  payment  of  insurance 
moneys  under  section  5  of  the  Worhmen^s  Compensation 
Act,  1897. 

Kniveton  v.  Northern  Employers*  Mulyial  In- 
demnity Co.,  [1902]  1KB,  880,  approved. 

Appeal  from  the  jadffment  of  a  Diyisional  Court 
(Lord  Alyerstone,  L.C.J.,  and  Darling  and  Channell, 
JJ.)  reversing  an  order  of  the  jadge  of  tiie  Bolton 
Coanty  Court. 

The  appellant,  Morris,  was  a  oollier  in  the  employ- 
ment of  the  Daroy  Lever  Coal  Co.  (limited),  and  he 
was  injured  by  an  aooident  arising  out  of  and  in  the 
course  of  his  employment.  An  award  was  made 
against  his  employers  under  the  Workmen's  Compen- 
sation Act,  1897,  for  payment  to  him  during  incapacity 
of  the  weekly  turn  of  19s.  The  Daroy  Lever  Coal  Co. 
was  being  wound  up,  and  no  payments  were  made 
under  the  award.  The  appellant  thereupon  applied 
for  an  order  under  section  5  of  the  Workmen's  Com- 
pensation Act,  1897,  for  payment  direct  to  him  of  the 
weekly  sums  by  the  Northern  Employers'  Mutual 
Indemnity  Co.,  as  insurers,  on  the  ground  that  the 
coal  company  were  entitled  to  be  paid  those  sums  by 
the  indemnity  oompanv. 

The  county  court  judge  made  the  order  asked  for. 

The  indemnity  company  appealed  to  the  Divisional 
Court,  which  held,  following  their  own  decision  in 
Kniveton  v.  NortJiem  Mutual  Indemnity  Co,,  [1902] 
1  K.  B.  880,  that  an  appeal  lay  to  the  High  Court 
from  the  order  of  the  county  court  judge,  and  they 
revmed  the  order  appealed  against, 
appealed. 


Ruegg,  K,0.,  and  Chester  Jones,  for  the  appellant. — 
No  appeal  lies  to  the  High  Court  from  an  order  of  a 
county  court  judge  made  under  section  5  of  the 
Workmen's  Compensation  Act,  1897.  There  is  no 
appeal  from  any  order  made  under  the  Act  except 
imere  given  by  the  Act  itielf.  Schedule  II.,  olauie  4, 
to  the  Act  gives  an  appeal  to  the  Court  of  Appeal 
from  the  decision  of  the  county  court  judge  upon  a 
question  of  law  arising  in  an  arbitration  under  the 
Act  This  court  held  in  Leech  v.  Hfe  and  Health 
Aseurance  Association,  49  W.  B.  482,  [1901]  1  E.  B 
707,  that  no  appeal  lies  direct  to  the  Court  of  Appeal 
from  an  order  of  a  county  court  judge  under  section  5 
of  the  Act.  The  consequence  is  that  no  appeal  lies  to 
any  court  from  the  order  of  the  county  court  judge. 
The  order  is  in  truth  a  mare  aid  to  execution,  and  no 
appeal  was  intended  to  lie.  Nor  is  this  an  order  in  a 
"  matter"  within  section  120  of  the  County  Courts 
Act,  1888,  as  that  section  does  not  apply  to  the  Act 
of  1897.  The  dedaion  of  the  Divisional  Court  in 
Kniveton  v.  Northern  Employers*  Mutual  Indemnity  Co., 
was  wrong,  and  ought  to  be  overruled. 

(a.)  Beported  by  W.  F.  Barrt,  Esq.,  Barrister- 
Law. 


They  also  referred  to  rule  51  of  the  Workmen's 
Compensation  Boles,  1898. 

Haldane,  K,C,,  and  F,  E,  Smith,  for  the  indemnity 
company,  were  not  called  upon. 

Collins,  M.B. — ^This  is  an  appeal  from  tha  judg- 
ment of  the  Divisional  Court  discharging  an  order 
made  bv  the  county  court  judge  under  section  5  of 
the  workmen's  Compensation  Act,  1897.  That 
section  gives  a  workman,  who  has  been  injured  by  an 
accident,  and  in  whose  favour  an  award  of  compensa- 
tion has  been  made,  in  the  event  of  the  bankruptcy  of 
his  employer  or  if  his  emplojrers  are  a  company  in 
the  event  of  their  baing  wound  up,  a  charge  upon 
any  monejrs  which  his  employer  is  entitled  to  receive 
from  insurers  in  respect  of  the  amount  due  to  the 
workman,  and  to  payment  of  the  moneys  as  therein 
prescribed.  The  county  court  judge  in  the  present 
case  made  an  order  under  section  5,  on  the  workman's 
application,  for  payment  by  the  insurers,  the  indemnity 
company,  direct  to  him  of  the  weekly  sums.  From 
that  order  the  indemnity  company  appealed  to  the 
Divisional  Court,  this  court  having  held,  in  Leech  v. 
Life  and  Health  Assurance  Association,  that  no  appeal 
lies  in  such  a  case  direct  to  the  Court  of  AppeaL 

In  tbe  Divisional  Court  the  point  was  taken  that 
no  appeal  lay  to  that  court.  The  Divisional  Court 
overruled  that  objection,  holding  that  they  had  juris- 
diction to  entertain  the  appeal,  aod  they  accordingly 
heard  it  and  reversed  the  order  of  the  c  maty  court 

{'udge.  From  that  decision  an  appeal  has  been 
wrought  to  this  court,  and  the  question  has  been 
raised  here  whether  the  Divisional  Court  had  any 
jurisdiction  to  entertain  the  appeal.  In  Leech  v. 
Life  and  Hecdth  Assurance  Association  we  held  that 
this  was  Lot  a  matter  which  was  part  of  an 
arbitration  under  the  Act,  but  was  a  matter  sub- 
sequent and  ancillary  thereto,  and  therefore  did  not 
come  within  the  appellate  jurisdiction  conferred 
by  the  Act  upon  uiii  court;  but  we  did  not 
hold  that  no  append  lay  at  sIL  Toerefore  the  position 
is  this :  There  is  an  order  of  a  county  couix  judge 
aoiing  within  his  jurisdiction  as  such  and  dealing 
with  what  may  be  described  as  a  "matter"  withm 
the  meaning  of  section  120  of  the  County  Courts 
Act,  1888.  The  words  of  section  120  are  "  action  or 
master,"  and  it  seems  to  me  that  the  word  **  matter  " 
is  amply  wide  enough  to  cover  such  a  case  as  the 
present.  There  was,  therefore,  primd  facie  jurisdic- 
tion in  the  Divisional  Court  to  entertain  the  appeal 
in  the  ordinary  course  of  their  appellate  jurisdiction, 
unless  there  is  some  provision  m  the  Workmen's 
Compensation  Act,  1897,  ousting  that  jurisdiction. 
The  appellant's  counsel  has  been  unable  to  point  out 
anything  in  the  Act  which,  while  creating  this 
matter,  at  the  same  time  withdraws  it  from  the 
ordinary  appellate  jurisdiction  of  the  High  Court  in 
county  court  oases.  The  DivUional  Court  had  there- 
fore jurisdiction  to  entertain  the  appeal. 

Mathsw  and  Cozbns-Hardt,  L.JJ.,  concurred. 

The  appeal  was  then  heard  on  the  merits,  and 
dismissed. 

Appeal  diamieeed. 

Solicitors  for  the  appellant,  Chester,  Broome,  A 
Oriffithes,  for  Fielding  &  Femihough,  Bolton. 

Solicitors  for  the  respondents,  Bowdiffes,  Bawle,  A 
Co.,  for  Peace  &  Elite,  Wigan. 
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GOUBT  OF  ApFBAL, 


Gatkb  v.  B.  Bill  ft  Son. 


GOTJBT  OF  AfPBAIm 


From  K.  B.  IHt.  ) 

( Vaughan  WiUiams,  Bom«r,  and  |  Mmy  8. 

Mathew,  L  JJ.)  ) 

Gates  v.  B.  Bill  ft  Son.  (a) 

Metropolis — HaekMy  carriage — Negligence  of  driver — 
Liability  of  proprietor — Licence  tahen  ouJt  in  name  of 
one  partner — London  Hackneif  Oarriagee  Act$,  1831 
(1  <^2  Will.  4,  c.  22)  ofuf  1843  {Qdsl  VicL  c.  86). 

The  proprietor  of  a  hackney  carriage  is  lidblcy  ae  a 
fMUStert  Wider  the  London  Hackney  Oarriagee  Act,  1843, 
so  far  ae  regarde  the  members  of  the  public,  for  the  acts 
of  tJie  driver,  though  the  licence  for  the  carriage  is  not 
taken  out  in  his  name, 

Applioatioii  lor  jndgmaiit  or  a  new  trial  in  an 
action  tried  before  Bidley»  J.,  and  a  jury. 

The  aetion  wai  brooffht  to  recover  damagee  for 
pereonal  injnriei  eaoMoT  by  a  oolllrion  between  a 
caniage  whioh  the  plaintiff  was  driring  and  a  haneom 
eab,  the  property  of  the  defendants,  whioh  was  a 
lioensed  hackney  carriage  within  the  Meteopolitan 
district,  the  oollition  being  caused  by  the  negugenoe 
of  the  licensed  driver  of  the  cab. 

The  cab  wss  licensed  at  ScoUaiid  Yard  in  the  name 
of  Harry  Bill,  the  son  of  Bebecoa  BUI,  and  was  hired 
ont  with  a  horse  by  the  day  to  the  driver  for  a  fixed 
sum  per  day,  the  £iver  retaining  for  himself  any  sum 
he  received  beyond  that  fixed  sam*  An  appearance 
to  the  actioo  was  en'ered  by  Bebeco*  Bill,  '*  tradins 
and  sned  as  B.  Bill  ft  Son,  defendant  in  tiiis  ac*ion. 
The  jury  found  that  B^cca  Bill  was  oarrving  on 
business  as  B  Bill  ft  Son  in  partnership  »ith  her  son, 
Harry  Bdl,  and  they  returned  a  verdict  for  the 
plaintiff  for  £56  damages. 

H,  Avory,  K,  C7.,  and  Moresby,  for  the  defendant, 
Bebecca  Bill. — ^The  person  in  whose  name  the  cab  is 
bcensed  is  alone  liable  for  the  acts  of  the  driver.  At 
oommoQ  law  the  relation  between  the  proprietor  and 
the  driver  of  a  cab  hired  out  by  the  day  was  tiiat  of  a 
bailor  and  bailee,  and  the  bailor  would  not  be  liable 
for  the  acts  of  the  driver.  The  London  Hackney 
Carriages  Acts,  1831  and  1843,  have  altered  that 
relation,  and  have  placed  the  lioensed  proprietor  in 
the  position  of  master  to  the  lionised  driver 
so  far  as  rcgp^ards  the  members  of  the  public. 
But  that  liabihty  of  master  for  the  acts  of  his  servant 
is  not  extended  beyond  the  licensed  proprietor. 
It  does  not  extend  to  a  proprietor  who  is  not 
licensed.  The  obiect  of  the  £x!^  is  to  enable  the 
licensed  person  to  be  summoned  for  an  oflGsnoe  against 
the  Act,  and  to  avoid  auy  objection  there  might  be  as 
to  the  omission  to  summon  all  the  partners.  The 
object  was  to  make  the  licensed  proprietor  alone 
liatile.  Therefore  the  relation  of  mMter  and  servant 
created  by  the  Acts  extends  only  to  the  licensed  pro- 
prietor of  the  hackney  carriage.  The  defendant, 
Bebecca  Bill,  is  therefore  not  liable.  [They  referred  to 
Powles  V.  Eider,  4  W.  B.  492,  6  B.  ft  B.  207; 
VenahUs  v.  Smith,  26  W.  B.  684,  2  Q  B.  D.  279 ; 
King  v.  London  Improved  (kiJb  Ob.,  37  W.  B.  737, 
23  Q.  B.  D.  281 ;  Keen  v.  Henry,  42  W.  B.  214,  [1894] 
1  Q.  B.  292.  I^ey  also  contanded  that  there  was  no 
evidcLce  of  partnership  between  Bebecca  Bill  and 
Harrjr  BUI.] 

Hammmkd  Chambers,  K,C ,  and  Woodffln,  for  the 
plaintiff,  were  not  called  upon. 

Yauohan  Wiluahs,  L  J.— It  is  dear  that  there 
was  evidence  upon  whioh  the  jury  could  reasonably 
find  as  they  did  upon  the  question  of  partnership. 

(a.)  Beported  by  W.  F.  Babby,  Esq.,  Barrister- 

at-Law. 


The  only  other  question  is  one  of  law.  With  regard  to 
it,  I  cannot  for  myself  ccMisider  the  deoirions  as  entirely 
satisfactory.  In  Fowler  v.  Lock,  20  W.  B.  672,  L.  B  7 
0.  P.  272,  the  action  was  brought  by  the  cab  driver 
against  tbe  cab  proprietor,  and  therefore  no  question 
arose  between  the  cab  proprietor  and  a  member  of 
the  public  Speaking  for  myself,  in  spite  of  the 
great  authority  of  Willes,  J  ,  who  did  not  agree  with 
Uie  other  members  Af  the  court.  I  think,  as  Cockbarn, 
G.J.,  thought  in  Vendbles  v.  Smith,  that  the  decision 
of  the  majority  of  the  court  in  that  caae  was 
right,  and  that  the  relation  at  common 
law  between  the  cab  proprietor  and  the  cabiriver 
was  not  that  of  master  and  servant,  but  that  of 
bailor  and  bailee,  lliat,  in  my  opinion,  waa  their 
true  relation  apart  from  London  Hackney  Carriages 
Acts.  In  the  earlier  case  of  Fowles  v.  Hider  it  aeemf 
to  me  that  Lord  Campbell  went  upon  the  assomptioa 
that  the  relation  bet^eeen  the  cab  proprietor  ana  thfl 
driver  who  hired  the  cab  wss  that  of  master  and 
servant.  It  is  true  that  in  his  judgment  he  reiBcrsd 
to  the  London  Hackney  Carnages  Acts,  but,  as  it 
seems  to  me,  only  for  the  purpose  of  seeing  whether 
the  defendant,  by  having  his  cab  licensed  under  the 
Acts,  to  which  is  annexed  the  condition  that  bit 
name  is  put  on  the  cab,  did  not  hold  himself  .out  iti 
the  public  as  the  proprietor,  and  did  not  inonr  the 
liabilities  of  proprietor.  Those  cases  were  followed 
by  King  v.  London  Improved  Qah  Co.  and  Keen  v. 
Henry.  In  the  former  of  these  two  cases  I  do  not 
think  that  Lord  Beher  was  prepared  to  aooept  the 
view'  that  the  relation  at  common  law  between  tbe 
proprietor  and  the  driver  who  hired  the  eab  was  th«t 
of  ma%ter  and  servant.  He  bated  his  jadgment 
entirely  on  the  Acts.  In  the  second  of  the  two 
cases  one  fii  ds  the  lame  view  adopted,  Lord  Hriier 
and  L  pes,  L  J.,  being  parties  to  both  dedrion*.  In 
those  droumstances  I  do  not  think  it  can  be  said  that 
the  grounds  of  the  decisions  in  all  the  cases  are  the 
same.  If  this  question  had  been  entirely  free  from 
authority,  and  we  had  to  look  at  the  Acts  alone,  I  for 
my  part  should  hemtate  to  draw  tbe  inference  that  tbe 
LeguUtnre  meant  to  impose  on  the  cab  proprietor  any 
new  liftbtlity  iu  reepeot  of  matters  other  than  those 
deslt  wich  in  sections  28  and  36  of  the  Loud  a 
Hackney  Carriages  Act,  1843.  But  I  am  not  st 
liberty  to  deal  with  this  Question  apart  from  anth«iity. 
We  have  two  lines  of  decisions,  one  bssed  upon  toe 
inference  of  fact  as  to  the  relation  between  the  osb 
proprietor  and  the  driver,  and  the  other  npoti  the 
Acts,  and  in  both  the  cab  pronrietor  has  bean  heUL 
Hable  to  members  of  the  pubuofor  the  acts  of  the 
driver.    Therefore  the  only  question  is  wfaethar  the 

f  resent  case  comes  within  the  deoisions  on  the  Acts. 
•  Bebecca  Bill  liaUe  under  the  Aoti  as  the  proprietor  ? 
Onoe  it  is  found  as  a  fact  that  she  was  a  partner  in  the 
business,  and  therefore  was  one  of  the  proprietoiv,  it 
seems  to  me  that  the  question  is  at  an  end.  I  do 
not  accept  the  contention  that  the  licensed  pro^ietor 
is  the  ouly  person  liable  as  the  proprietor.  There 
seems  to  me  to  be  no  such  limitation  of  the  word 
proprietor  in  tiie  Act.  But  even  if  we  assume  that 
that  contention  is  a  good  one,  it  does  not  assiat  the 
defendant  in  the  present  case,  because  in  my  opinion 
the  registration  adopted  here  was  intended  to  indnde 
Mrs.  Sill  as  cue  of  tiie  partners  in  the  busin< 
verdict  and  judgment  mu%t  therefore  stand. 


BoKXB,  L.  J. — I  agree.  I  do  not  see  my  waw  to 
upset  the  verdict  of  the  jury  on  the  question  of  met. 
That  being  so,  the  only  question  is  one  of  law — 
namely,  assuming  that  Mrs.  Bdl  is  a  partner  in  the 
business,  is  she  liable  in  this  action  P  It  is  true  that 
at  common  law  where  the  proprietor  hires  ont  the  cab 
to  the  driver  on  the  terms  on  which  it  was  hired  cat 
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lifre,  the  relation  between  them  at  common  law  was 
not  that  of  master  and  servant,  but  of  bailor  and 
bailfe.  Bat  since  the  London  Hackney  Quriages 
Act,  1843,  there  has  been  a  long  series  of  decisions, 
and  the  law  is  now  well  settled  &at  a  proprietor  of  a 
London  cab  who  hires  ont  his  cab  to  a  driw  on  the 
terms  npon  which  the  cab  was  hired  ont  in  the 
present  case  stands  towards  the  driver,  so  far  as  the 
members  of  the  pnblic  are  concerned,  in  the  ration 
of  master  to  servant.  It  is  true  thit  under  the  Act 
the  proprietor  most  obtiun  a  licence  lor  his  cab,  but  I 
fail  to  see  how  the  liability  c^  the  cab  proprietor 
towards  the  public  can  depend  upon  his  having 
obtained  a  licence.  It  would  be  stnmge  if  the  pro- 
prietor, whose  duty  it  is  to  obtain  a  licence,  could  say 
that  by  disregarding  his  duty  he  could  escape 
liability,  whereas  by  fulfilling  his  duly  he  would 
render  himself  liable.  In  the  present  case  I  prefer  to 
assume  in  favour  of  Mrs.  Bill  that  she  has  not  com- 
mitted any  breach  of  duty  in  not  obtaining  a  licence 
in  her  own  name.  I  think  that  the  son  by  obtaining 
the  licence  in  his  own  name  must  be  taken  to  have 
obtained  it  on  behalf  of  himseU  and  Mrs.  BUI.  In 
either  case  Mrs.  Bill  is  liable. 

Mathew,  L.J.,  concurred. 

Appeal  ditmiued. 

Sulicitor  for  the  plaintiff,  8.  E,  Lambert. 

Solicitor  for  the  defendant,  C,  T.  Phillipt. 


From  P.  D.  ft  A.  Div. 

(OoUios,  M.R.,  and  Stirling  and 

Oozens-Hardy,  L.JJ.) 
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Blood  v.  Blood,  (a.) 

Divorce —  Variaium  of  BetUemeni —  Vested  intfirmt  of  child 
— Settled  property — Extinguishmeni  o/righU  of  guilty 
party-'Mairimonial  Oauset  Act,  1859  (21  di  22  Vict. 
c.  61),  a.  6. 

By  a  marriage  eetthment  pr^*perty  of  the  wife  was 
eettUd  upon  tnuts  for  the  wife  for  life,  then  for  her 
husband  if  he  survived  Jier,  wOh  remainder  to  the 
children  of  the  marriage.  There  vhms  one  child  of  the 
marriage^  who  attained  twenty-one,  and  died  a  bachelor 
and  intedate,  tlie  beMficidlin£srest  which  he  had  acquired 
in  the  property  on  attaining  twenty-one  passing  to  his 
father  eu  sole  neoct^f-kin.  Subtequently  to  the  death  of 
this  child  the  wife  Mained  a  divorce  from  her  husband. 

Held,  that  the  property  was  setUed  property  within 
section  6  of  the  Matrimonial  Causes  Act^  1859,  and  that 
the  court  would,  under  the  Jurisdiction  conferred  by  that 
sediony  vary  the  settlement  by  extinguishing  dU  the  rightSt 
powers,  and  interests  of  the  husband  thereunder,  indud' 
ing  any  beneficial  derivative  interest  which  he  took  as 
n^'o/''kin  of  his  deceased  son. 

Decision  of  Barnes,  J.  (ante,  p.  138),  affinned. 

This  was  an  appeal  agidnst  a  decision  of  Barnes,  J. 
(reported  ante,  p.  138),  upon  a  motion  for  the  varia- 
tiou  of  the  settlement  made  upon  the  marriage  of 
Constance  Bebeoca  Blood  witn  Neptune  Wmiam 
Blood. 

On  the  14Ui  of  January,  1901,  a  decree  absolute 
for  the  dissolution  of  the  marriage  was  made 
on  the  wife's  netition,  on  the  ground  of  the  husband's 
adultery  and  aesertion. 

An  ante-nuptial  settlement  was  executed  on 
the  25Ui  of  July,  1877,  by  which  a  sum  of 
£4,000  OttsBt  Weatem  Eaflway  Stock,  the  proper^ 
ol   the  wife,  was  settled  in    trust    for  tne   wife 

(a.)  Beported  by  J.  I.  Subldto,  Esq.,  Barrister- 

at*Law. 


for  her  life,  then  to  the  husband  for  his  life,  if  he 
should  survive  her,  with  remainder  to  the  childMn  of 
the  marriage,  with  a  proviso  that,  if  the  wife  should 
survive  the  husband  and  marry  again  after  his  death, 
and  there  should  be  only  one  child  of  the  fbni 
marriage,  the  wife  should  be  at  liberty  to  appoint  a 
moiety  of  the  income  of  the  trust  fond  to  her.  second 
husbaod  for  his  life,  and  a  moiety  of  the  trust  funds 
to  the  children  of  the  second  marriage.  There  had 
been  only  one  child  of  the  first  marriage,  a  son,  who 
attained  twenty-one  on  the  13th  of  Joly,  1899,  and 
died  on  the  16th  of  July,  1900,  a  bachelor  and 
intestate.  He  had  on  attaininff  twenty-one  acquired 
a  vested  intereit  in  the  settled  fond,  the  beneficial 
interest  in  which  passed  on  his  death  to  his  father  as 
his  sole  next-of-khi. 

After  the  dissolution,  of  the  marriage  the  father 
married  again,  and  he  then  executed  a  settlement  of 
the  previously  settled  property  which  had  come  to 
him  as  the  representative  of  his  son,  but  "  subject  to 
any  variation  in  the  terms  of  the  (original)  settlement 
which  may  be  made  by  the  court." 

Tne  first  wife  applied  under  section  6  of  the 
Matrimonial  Oauses  Act,  1859,  for  a  variation  of  her 
settlement,  and  she  asked  that  the  whtde  fond  might 
be  reassigned  to  her  free  from  any  interest  of  her  £ste 
husband. 

Section  *6  provides  tiiat  **  the  court,  after  a  final 
decree  of  nuUity  of  marriage  or  dissolntion  of  marriage, 
may  inquire  into  the  existence  of  ante-nuptial  or  post- 
nuptial settlements  made  on  the  pwtiea  whoee 
marriage  is  the  subject  of  the  decree,  and  may  make 
such  orders  with  reference  to  the  application  of  the 
whole  or  a  portion  of  the  property  settled  eiAer  for 
the  benefit  of  the  children  of  the  marriage  or  of  their 
respective  parents,  as  to  the  court  shall  seem  fit." 

The  learned  judge  held  that  under  this  section  the 
court  had  power  to  make  an  order  varying  the  settie- 
mente,  notwithstandtog  that  the  son  had  attained  a 
vested  interest,  and  iSb  lordship  ordered  that  the 
fond  should  be  retransferred  to  the  wife,  free  from 
any  interest  of  her  former  husband. 

The  husband  appealed. 

Inderwick,  K.O.^  and  Barnard,  for  the  husband. — 
We  fiist  of  all  submit  that  this  is  not  settled 
property  at  all  within  the  meaning  of  section  5  of  the 
Matrimonial  Causes  Act,  1859.  Even  if  it  is,  the 
section  gives  the  court  no  power  to  affect  the  interest 
of  a  ohM  of  tiie  marriage,  during  the  child's  life,  and 
we  suboiit  that  the  oourt's  jurisdiction  cannot  be 
increased  by  the  child's  death.  Tnat  there  is  no 
jorisdiotion  IS  shown  by  Orisp  v.  Cfrisp,  21  W.  B.  79, 
L  B.  2  P«  ft  D.  426. 

Hon.  F.  BusuU  {Priestley  with  hiin),  for  the  wife- 
All  that  the  court  refused  to  do  in  Orisp  v.  Grisp  was 
to  extinguish  the  settlement  altogether.  Nooe  of  the 
cases  throw  any  doubt  on  the  jurisdiotion  of  the  court 
to  make  such  an  order  as  has  been  made  in  the 
present  case. 

F.  L.  Wright,  for  the  trustees  of  the  settlement. 

The  following  authorities  were  also  cited :  Meredyth 
V.  Meredyth  and  Leigh,  43  W.  B.  304.  [1895]  P.  92  ; 
In  re  Baddiffe,  Baddiffe  v.  Bewes,  40  W.  B.  323,  [1892] 
1  Cb.  227 ;  Micklethwait  v.  Middethwait,  7  W.  B.  117, 
4  0.  B.  N.  S.  790 ;  Pollard  v.  Pollard,  [1894]  P.  172  ; 
Whitton  V.  Whitton,  [1901]  P.  348;  Dormer  v.  Ward, 
49  W.  B.  149,  [1901]  P.  20. 

CoLLDis,  MB.— This  is  an  appeal  from  the  decision 
of  my  brother  Barnes  aflSscting  the  interest  of  the 
husband,  against  whom  a  decree  for  divorce  had 
gone ;  and  the  learned  judge  acted  under  section  5  of 
the  Matrimonial  Causes  Ajot,  1859,  which  is  in  these 
terms:    [His  kcdahip  read  the  section,  and  con- 
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tinned :]  Now  the  oiroamitanoeB  were  these :  By  the 
marriage  lettlement  the  only  fund  that  we  havn  to 
deal  with  in  this  oaae,  whidi  was  that  of  the  wife, 
was  settled  npon  the  wife  for  life,  then  upon  the 
husband  for  life,  and  then  npon  the  child,  and  this 
fnnd  therefore  (after  the  death  of  the  second  tenant 
for  life,  the  has  band)  wonld,  in  the  absence  of  any- 
thing intervening,  go  to  the  child  or  children.  In 
this  case  there  was  only  one  child—  a  son — and  he 
would  take  the  whole  ox  that  fund  subject  to  a  con- 
dition which  empowered  the  wife,  npon  second 
marriage,  to  appoint  half  of  it  for  the  benefit  of  tke 
children  of  the  second  marriage*  That  was  the 
condition  of  afiEairs  at  the  time  when  application  was 
made  to  Barnes,  J«,  to  act  under  the  section  that  I 
have  read,  the  decree  havins  then  £^e  against  the 
husband.  What  Barnes,  J.,  has  done  is  to  extiognish 
the  life  interest  of  the  father  in  the  settlement,  and 
there  is  an  appeal  against  that  order,  on  these 
grounds.  The  husband  says  that  that  order  ought 
not  to  extend  to  the  share  which  passed  to  the  son, 
or  would  have  passed  to  the  son,  who  died  before  the 
date  of  the  decree  in  question.  The  son  died  with- 
out a  will,  and  the  father,  as  next-of-kin,  takes 
whatever  the  son's  interest  was. 

Now  as  to  the  order — which  extends  not  only  to  the 
father's  life  interest,  but  to  the  fund  which  he  takes 
as  next-of-kin  to  his  son — ^it  is  said  that  it  was  made 
without  jurisdiction— that  there  was  no  power  to  deal 
with  that  fund  at  all,  inasmuch  as  the  power  of  the 
judffe  is  limited  by  the  section  which  I  have  read  to  a 
settlement  and  to  property  settled;  and  that,  this 
father  coming  as  next-<>f-mn  of  his  son,  there  was  no 
property  settled,  and  that,  therefore,  there  is  no  joris- 
diotion  to  deal  with  it  at  alL  That  is  one  objection, 
and  I  will  deal  with  that  at  once.  The  answer  to  that 
objection  is  this :  The  wording  of  the  section  is  this, 
**  may  make  such  order  with  reference  to  the  applica- 
tion of  the  whole  or  a  portion  of  the  property  settled." 
The  question  therefore  is.  Is  this  property  with  respect 
to  which  50a  may  make  the  order  settled  or  not 
settled?  At  the  time  when  the  ap^^ation  was  made 
there  were  two  outstanding  life  interests  in  iba  fimd, 
and  obviously  the  fund  was  in  the  custody  of  the 
trustees  for  the  purpose  of  the  settlement  and  of  giving 
the  two  successive  life  tenants  the  benefit  of  l£e  life 
interest  to  which  they  were  entitled  before  the  estate 
in  remainder  came  into  existence  at  all.  Oae  of  those 
life  estates  had  been  extinguished  under  this  order. 
That  was  an  order  dealing  witdb  settled  property. 
There  was  no  mistake  about  that.  TheiefMe  there 
was  clearly  jurisdiction  to  make  it* 

Then  it  is  said  also  that  that  is  not  an  order  which 
the  court  has  jurisdiction  to  make,  even  dealing  with 
the  property  as  settled,  because  it  affects  the  interests 
of  the  chiloren,  and  that,  rightly  understood,  the 
words  that  I  have  read  in  this  section,  though  they 
do  enable  the  court  to  annihilate,  or  diminish,  or  vary 
the  interest  of  the  delinquent  parent  in  the  subiect- 
matter  of  the  settlement,  do  not  allow  the  court  to 
diminish  or  annul  the  interest  of  the  children.  It  is 
not  necessary  to  dedde  that  point  here.  I  cannot 
say  that  I  have  been  much  influenced  hy  the  argu- 
ment upon  which  it  was  based,  nor  do  I  think  that 
the  authority  that  was  most  relied  upon  as  supporting 
it — ^namely,  Oriip  v.  OHsp,  when  fairly  construed, 
goes  to  that  extent,  or  anything  like  it.  But  I  do 
not  think  it  necessarv  to  dead  with  that  point  on  the 
decision  of  this  case,  because  I  think  tiie  order  here 
certainly  ought  to  be  to  vary  the  settlement  by 
extinguishing  the  life  interest  of  l^e  father  and  any 
benefidal  interest  of  the  father  as  next-of-kin  of  his 
deceased  son.  That  order,  which  will  give  effect  to 
all  that  is  really  necessary  to  carry  out  the  intention 
of  the  learned  judge,  gets  rid  of  any  difi^ulty  or  any 


possible  difficulty  as  to  want  of  juriadictioa  to  deal 
with  the  interest  of  the  son. 

There  were  two  points  relied  upon — namelyy  that 
there  was  no  jurismction  at  all,  because  this  was  not 
settled  property,  and  that  if  there  was  jurisdiction  to 
deal  with  u  as  settled  property,  there  was,  never&e- 
less,  a  want  of  jurisdiction  to  in  any  way  affaet  or 
diminish  the  interest  of  a  child.  It  seems  to  ma  that 
both  those  points  fail,  and  that  the  order  that  I  have 
slated,  and  which  my  brother  Stirling  first  suggested, 
is  tiie  proper  order  that  ought  to  be  msMle,  and  gets 
rid  of  any  possible  difficulty  in  this  matter. 

Therefore,  in  my  judgment,  the  appeal  ought  to  be 
dismissed. 

Sti&linq,  L.J.-^I  am  of  the  same  opinion.  The 
section  gives  the  court  power  **  to  make  suoh  orden 
wiUi  rerorence  to  the  application  of  the  whole  or  a 
portion  of  the  property  settled,  either  for  the  benefit 
of  the  children  of  the  marriage  or  of  their  reepective 
parents,  as  the  court  shall  think  fit.'*  The  first 
question  which  is  to  be  considered  is  whether  there  is 
here  property  settled  within  the  meaning  of  tiie 
section.  Prior  to  the  making  of  this  order  whidi  is 
appealed  from  the  property  stood  limited  thus  :  Upon 
tnut  for  the  wife  durmff  her  life,  then  for  the  hos- 
band  during  his  life,  and  then  for  the  only  chfld  of 
tiie  marriage,  who  had  died  intestate.  In  point  of 
fact,  no  representation  has  yet  been  taken  out  to  the 
son ;  he  has  no  legal  personal  repreientative ;  bat  the 
sole  next-of-kin  was  his  father,  the  husband*  in  this 
particular  case. 

Now,  in  that  state  of  things,  it  seems  to  me  that 
there  was  j^perty  settled.    There  were  two  sub- 
sisting life  mterests  before  you  come  to  the  rever- 
sion which  belonged  to  the  l^gal  personal  repre- 
sentative of  tiie  son;    and  the  words  of  the  aee- 
tion  seeitt  to  me  ample  to  give  the  court   power 
to  deal  with  it  as  settled  property.    But  then  this 
is  also  said,  that  the  court  in  dealing  with  pro- 
perty settled  will  not  so  deal  with  it  as  to  deprive 
any  person  of  a  vested  interest  imder  the  settlement, 
not  being,  of  course,  either  the  husband  or  wife,  one 
of  whom  must  necessarily  be   a  guilty  party.      It 
certainly  is  a  very  strong;  thing  to  confer  a  power  on 
any  court  to  alter  vested  interests  in  property ;  and 
there  appears  from  the  reported  cases  to  have  been  a 
strong  objection  on  tiie  part  of  the  judges  of  this 
court  to  deal  with  property  in  such  a  way  as  to 
disturb  vested  interests*    But   none   of    the   oases 
which  have  been  dted  go  to  the  length,  as  it  appears 
to  me,  of  saying  tiiat  there  is  no  jurisdiction  to  do  it. 
The  case  which  was  most  relied  upon  is  that  of  Crup 
y.  Oi0p,  but  what  the  learned  judge  held  there  as 
beinp  bevond  the  power  of  the   court  was  not  to 
modify  tne  interests  under  the  settlement,  bat  to 
extinguish  it  altogether ;  and,  if  I  may  respectfully 
say  so,  I  entirely  agreei     It  appears  to  me,  that 
except  so  far  as  the  court,  in  the  exercise  of  the 
jurisdiction  conferred  upon  it,  sees  fit  to  alter  the 
provisions  of  the  settlement  for  the  benefit  either  of 
of  children  of  the  marriage  or  for  one  or  other  of  the 
parents,  the  settlement  must  remain,  and  that  tiie 
court  has  no  power  to  extinguish  it    The  result  of 
the  cases  appears  to  me  to  be  correctly  summed  up  by 
the  President  in  the  case  to  which  we  have  been 
referred  of  WhitUm  v.  WhiUon.    There  the  President 
says :  *'  I  am  dear  I  have  jurisdiction  to  do  so  *'— that 
is,  to  alter  a  vested  interest — *'  and  I  think  no  case  has 
ever  thrown  doubt  on  that;  the  case  of  Polkard  v. 
Pollard  certainly   does    not    throw   doubt   on   the 
jurisdiction,  but  one   has  in  those    cases   to  oon- 
sider    what    is    really    for     the    benefit    of    the 
children,  because  I  think  the  authorities  show  that 
nothing  must  be  done  that  on  the  whole  would 
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be  for  the  duadvantage  of  the  children.  This  does 
not  io  much  turn  on  the  words  of  the  Aot  of  Parlia- 
ment, bat  generally  on  the  principle  that  the 
children  being  innocent  parties  onght  not  to  have 
their  interests  injuriously  affected  by  the  con  duct  of 
either  of  their  parents."  Here  we  are  not 
prejadioing  a  child.  Tbe  order  which  has  been 
made  does  not  affect  the  child.  The  child  is  dead. 
The  beoefidal  interest  has,  by  reason  of  the  death 
of  the  child,  become  vested  in  the  husband,  and  it 
is  only  that  interest  so  derived  from  the  child  that 
is  proposed  to  be  affected  as  the  order  has  been 
modified.  It  seems  to  me  that  that  is  not  open  to 
the  objection  which  is  pointed  oat  by  the  President 
in  Whitton  y.  Whitton,  bat  is  within  the  powers  of  the 
court. 

I  think  that  the  order  ought  to  be  modified  so  as  to 
provide  that  the  settlement  be  varied  by  extin- 
guishing aU  the  rights,  powers,  and  interests  of  the 
appellant,  including  any  benefldal  derivative  interest 
as  next-of-kin  of  his  son,  in,  concerning,  or  over  the 
whole  or  any  part  of  the  capital  and  income  of  the 
settled  funds;  so  that  when  the  legaJ  personal 
representative  is  appointed  to  the  son  suoh  appUca- 
tion  may  be  made  to  the  trustees  as  to  the  parties 
may  seem  right;  but  nothing  ou^ht  to  prejudice 
the  rights  of  any  persons  deriving  title  from  the  son, 
whetto  they  be  mortgagees,  or  assigns,  or  creditors, 
or  any  other  person  except  the  father. 

Gozsns-Habdy,  LJ. — I  entirely  agree.  It  was 
argued  here,  although  it  was  not  argued  in  the  court 
below,  that  this  was  sot  settled  property.  It  seems 
to  me  that  a  property  is  none  the  less  settled  because 
all  the  persona  beneficially  interested  may  be  auijuru 
and  capable  together  of  dealing  with  it.  Then, 
assuming  it  to  be  settled  property,  I  desire  to  express 
my  entire  agreement  with  the  view  of  Barnes,  J.,  and 
Oollios,  M  B.,  and  Stirling,  L.  J.,  as  to  the  jurisdiction  of 
the  court  to  extinguish,  in  a  proper  case,  an  interest, 
although  vested,  of  a  child.  In  the  present  case,  I 
do  not  think  it  ii  necessary  for  us,  really,  to  consider 
that,  because  the  order,  as  proposed  to  be  altered, 
merely  affects  the  interest  of  the  husbind,  the  guilty 
party.  It  affects  his  own  original  life  interest,  and  it 
affects  such  interest  as  he  nas  beneficially  as  sole 
next-of-kin  of  the  deceased  son.  Administration,  of 
course,  will  have  to  be  taken  out,  and  then  one  other 
possible  difficulty  may  very  easily  be  got  over — that, 
if  the  wife  should  marry  again,  she  has,  according  to 
the  settlement,  a  certain  power  of  appoioting  a  life 
interest  in  favour  of  a  second  husband  and  appointing 
half  of  the  fund  in  favour  of  the  childzoi  of  the 
second  marriage ;  but  that  is  a  power  which  she  can 
release,  and  when  that  is  done  and  administration  is 
taken  out,  there  will  be  no  difficulty. 

Solicitors,  Valpy,  PeckJutm,  A  Chaplin  ;  C.  BwselL 
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(Collins,  M.B.,  and  Bomer  and 

Mathew,  L.JJ.) 

Nbavbbsok  v.  PETEBBOBOiraH  Bubal  Distbiot 

CouKoiL.  (a.) 

Indoture — Private  road — Pasturage — Oumership  of  9oil 
— User  in  ewceee  0/ award — PreecHption — Prtaumption 
of  loit  grant. 

By  an  award  made  under  an  Indoeure  Act  of  1812, 
which  tfxu  passed  for  the  draining,  inclosing,  and  tm- 

(a.)  Beported  by  F.  G.  Bt^OKXB,  Bsq.,  Barrister- 

at-Law. 


proving  of  a  district  of  fen  ixnmlry,  it  was  provide  thai 
all  the  herbage  which  shouid  from  time  to  time  grow  upon 
all  the  private  roads  therein  set  out  ahotdd  belong  to  and 
be  the  property  of  the  aurveyor  of  highways  for  the  time 
being t  to  be  by  him  let  annually  for  the  depasturing  of 
Bound  and  healthy  sheep,  buJt  of  no  other  cattle  or  stock 
whatever. 

The  plaintiff  was  the  occupier  of  a  farm,  alloUed  under 
the  award,  adjoining  a  private  road.  Since  1846  tJie 
pasturage  of  this  private  road,  along  with  other  roads, 
had  been  let  annucUly,  pursuant  to  directions  given  at 
public  vestry  meetings,  without  any  restriction  providing 
for  depasturing  sheep  only.  In  an  action  by  the  plain'* 
tiff  against  the  rural  district  council  [the  successors  of  the 
surveyor  of  highways)  complaining  of  their  having  let 
the  road  for  the  depasturing  of  catUe  and  horses, 

Held,  that,  inasmuch  as  the  restriction  of  pasturage  to 
sheep  was  part  of  a  permanent  scheme  for  the  drainage 
of  a  large  area  of  land,  and  was  intended  for  tJie  benefit 
of  the  public  and  not  only  of  the  ovoners  of  land  adjoin* 
ing  the  road,  any  grant  of  a  right  to  depasture  cattle  or 
horses  on  the  road  would  have  been  illegal ;  and,  there-^ 
fere,  the  court  ought  not  to  presume  a  lost  grant  of  any 
such  right, 

Judgme9it  0/ Cozeni-Hardy,  J.  (49  W.  A  164,  [1901] 
1  Ch.  22),  reversed. 

Appeal  by  the  plaintiff  from  a  judgment  of  Cozens-^ 
Hardy,  J.  (49  W.  B.  154,  [1901]  1  (jh.  22). 

The  action  was  brought  for  au  injunction  to 
restrain  the  defendants  from  grazing  or  depasturing 
horses,  cattle,  or  stock  other  trau  sound  and  healthy 
sheep  in  or  upon  a  private  road  called  Moor-road,  in 
the  parish  of  Kewborough,  contrary  to  the  pro* 
visions  of  the  Newborough  Indosure  Aot,  1812,  and 
an  award  made  tiiereunder,  and  for  damages. 

By  the  Kewborough  Indosure  Aot  (52  Gbo.  3,  0. 
cxliii.),  which  was  intituled  *'  An  Act  for  draining, 
inclosing,  and  improving  the  lauds  called  Borougb 
Fen  Common  and  the  Four  Hondred  Acre  Commoo, 
in  the  county  of  Northampton,  and  for  forming  the 
same  into  a  parish  to  be  called  Newborough,  ana  for 
building  and  endowing  a  church  for  such  parish," 
the  Borough  Fen  Common  and  the  Four  Hundred 
Acre  Common  were  dealt  with  substantially  in  the 
manner  usually  adopted  in  Indosure  Acts.  Commis- 
sioners were  appointed,  who  were  directed  {inter  alia)  to 
let  out  certain  roads,  and  it  was  enacted  by  section  21 
that  the  herbage  of  the  public  and  private  roads 
should  belong  to  and  be  the  property  of  the  person 
or  persons  to  whom  the  commissioners  should  allot 
and  award  the  same.  By  section  24  one- twentieth 
part  of  the  land  was  to  be  allotted  to  the  lord  of  the 
manor  in  respect  of  his  right  to  the  soil,  and  by 
section  27  such  allotment  was  to  be  had  and  taken  in 
lieu  full  bar  and  compensation  for  all  right  of  soil  in 
the  said  open  common  or  waste  land  therein  directed 
to  be  divided  and  indosed.  The  award  under  this 
Act  was  made  in  1822.  It  set  out  a  larse  number 
of  rosds,  public  and  private,  amongst  ouers  **  one 
private  carriage,  bridle,  and  drift  road  and  footpath 
distinguished  by  the  name  of  Moor-road  of  the 
breadth  of  40ft.*' 

By  the  award  aU  private  roads  were  to  be  kept  in 
repair  by  and  at  the  expense  of  the  owners  and 

Sroprietors  of  lands  end  estates  on  the  Borough  Fen 
k)mmon  and  the  Four  Hundred  Acre  Common  in 
such  shares  and  proportions  as  they  by  law  were  or 
thereafter  would  be  liable  to  contribute  to  the  repair 
of  the  public  roads. 

The  award  provided  that  all  the  grass  and  herbage 
whidi  should  from  time  to  time  grow  and  arise  upon 
all  ilie  private  roads  set  out  and  thereinbefore  awaraed 
should  bdong  to  and  be  the  property  of  the  sur- 
veyor for  the  time  being  of   the  highways  to  be 
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■ppoiiiied  for  the  Mtd  o^mmoa  and  wMte  land  called 
tbe  Bocough  Fen  Common  and  the  Four  Hundred 
Aoce  Common,  to  be  by  him  let  annually  for  the 
dapaetnrinff  of  eoond  and  healthy  sheep,  bat  of  no 
other  oattie  or  ftodc  whatever,  at  and  for  the  beet 
rent  orients  that  oonld  be  reasonably  obtained  for  the 
same;  and  that  snch  rent  or  rents  should  be  annually 
paid  and  applied  towards  de£rayin||f  the  charges  and 
floi^enses  of  maintaining  and  keepmg  in  repair  the 
said  paUio  and  private  roads. 

The  plaintiff  was  the  oocopier  of  a  farm,  allotted 
under  the  award,  on  one  side  of  Moor-road,  from 
whioh  it  was  separated  by  a  diteh,  with  a  low  hedge 
on  the  farm  side  of  the  ditoh. 

In  1899  the  defendants,  the  Bural  District  Council 
of  Peterborough,  who  were  the  successors  of  the  sur- 
veyor of  the  hiichways,  let  Moor-road  by  auction  to 
the  defendant  Teigeite  upon  conditions  oi  which  the 
f<^owing  alone  are  material :  **  4.  That  not  more 
than  six  horses  nor  more  than  twelve  beasts  shall  be 
allowed  to  graze  on  any  road  at  one  time,  under  a 
penalty  of  68.  for  every  head  of  stock  above  the 
number,  and  if  any  ttock  be  found  on  aoy  of  the 
roads  without  a  tender,  such  stock  sball  be  deemed 
trespasters,  aod  be  impounded  accordingly.  5.  That 
no  swine  or  geese  shall  be  allowed  to  graze  on  any  of 
the  said  roads.  6.  Tiiat  if  any  scftbbed  sheep  or 
diseased  or  entire  cattle  be  found  grazioff  upon  any 
of  the  said  roads  or  highways,  the  owner  Sier<>of  shall 
forfMt  and  pay  to  the  District  Oousoil  of  Peterb(«ough 
the  sum  of  10s.  for  every  such  animaL" 

The  defendant  Yergette  tamed  horses  and  cattle  ia 
eoLcess  ol  the  prescribed  number  iiit<>  Moor-road,  and 
without  a  teoder. 

Tlie  plaintiff  claimed  an  injunction  and  damages  on 
the  ground  that  he  was  by  the  award  bound  to  main- 
tain the  ditch  and  fence  between  his  farm  and  the 
road,  and  that  by  reason  of  csttle  and  horses  beios 
allowed  to  graze  on  the  road,  tbe  banks  of  the  diUm 
were  broken  down,  and  the  flow  of  water  in  tbe  ditoh 
obfetructed,  and  the  cost  of  cleaning  the  same  in- 
created,  and  that  damage  had  been  caosed  by  horses 
and  cattle  breaking  through  the  plaintiff's  hedge  and 
eating  grass  and  com  in  the  fields  adjiicant  to  the 
road. 

The  defendant  Terge<te  paid  40s.  damages,  and  the 
action  was  discontinued  against  him. 

The  defendant  coanctl  paid  40a.  into  court  with  a 
denial  of  liability. 

The  evid<>nce  showed  that  at  least  since  1846  the 
roads,  including  Moor-road,  had  been  let  by  public 
auction  year  by  year  pursuant  to  directions  given  at 
public  vestry  meetings  without  any  restriction  pro- 
vidiog  for  depasturing  sheep  only.  On  the  oontnu*y, 
the  conditions  generally  provided  a  limit  as  to  the 
number  of  cattle  or  horses  which  might  be  grazed 
upon  Moor-road. 

Cozens-Hardy,  J.,  was  of  opinion  that  he  might 
presume  a  lost  grant  by  the  owners  of  the  soil  of  the 
road,  by  virtue  of  which  the  surveyors  of  highways 
were  rdeased  from  the  restrictions  imposed  by  the 
award  as  to  the  mode  of  grazing,  and  on  that  ground 
he  gave  judf^entfor  the  defendants. 

The  plaintiff  appealed. 

HawlinB,  K,C.f  and  Percival^  for  the  plaintiff. 
Evtt  K,C,,  and  Schiller ,  for  the  defendants. 

Collins,  M.B.— This  is  an  action  far  an  injunction 
to  restrain  the  defendants  from  depsBtnring  horses, 
cattle,  or  stock  other  than  sound  and  healthy  sheep 
on  a  private  road,  on  which  the  plaintiff's  farm  fronts, 
and  for  damages.  The  defence  is  that  the  road  in 
question  was  and  is  a  private  road  whidi  was  laid  out 
under  an  Indosure  Act  and  an  award,  and  tbat  the 


herbage  on  all  the  private  roads  so  laid  out  becaoie 
by  virtne  of  the  Act  and  the  award  the  property  of 
the  surveyor  of  highways,  and  that  the  dafendAafci, 
the  Bural  District  Coimoil  of  Peterborough,  as  the 
suocesssors  to  the  surveyor  of  highways,  hava  by 
themselves  or  their  tenants  enjoyed  the  rikkt  to 
depasture  upon  the  said  herbage  sheep,  stodk,  horses, 
and  cattle  of  all  kinds  for  a  penod  of  over  sixty  years 
or  alternatively  for  a  period  over  twenty  years.  The 
defence  must  be  taken  to  mean  that  it  nauat  be 
presumed  that  a  grant  of  the  right  of  grazing  the 
herbage  was  made  by  aomeone  to  the  surveyor,  and 
that  under  that  grant  the  surveyor  had  lot  tiie 
herbage  for  the  purpose  of  depaatoring  eattie  and 
horses  as  well  as  uieep. 

The  question  shortly  is  this.  The  Act  of  ParEanaent, 
which  i^ovides  for  the  inclosure  and  drainage  of  a 
district,  contains  provisions  limiting  the  pastnrace  on 
roads  laid  out  under  the  Act  in  an  area  called  the 
Foreland  to  sheep,  and  it  also  contained  a  provision 
that  the  herbage  on  the  puUio  and  private  roads 
should  belong  to  and  be  the  property  of  the  person 
or  persons  to  whom  the  commissioners  should  allot 
and  award  the  same.  By  the  award  made  by  the 
commissioners  it  was  provided  that  the  herbage  on 
all  the  private  roads  should  belong  to  and  be  tiie 
property  of  the  surveyor  of  highways,  to  be  by  him 
let  annually  for  the  depaatoring  of  aonna  and 
healthy  sheep,  bat  of  no  other  cattle  or  stock 
whatever.  Tne  question  is  whether,  in  view  of  the 
provisions  of  the  Act  of  Parliament  and  the  award,  it 
would  have  been  legally  possible  for  aoyone  to  ^^rant 
to  the  surveyor  the  right  to  let  the  herba^  on  the 

erivate  road  in  qnestion  freed  from  that  lunttation. 
videnoe  has  bem  given  to  show  that  for  a  hmg 
period  the  herbage  on  the  private  roads  has  been  let 
for  the  pastarage  of  cattle  and  horses.  Can  proof  of 
that  be  evidence  of  a  grant  which  could  have  a  legal 
origin?  If  such  a  grant  cou^d  not  have  a  legal 
origin,  then  it  is  not  for  us  to  presume  its  existence. 
If,  on  the  other  hand,  there  could  be  a  legal  origin  for 
such  a  grant  as  that  whioh  is  suggested,  then,  no 
doubt,  acoordiDg  to  a  well-ett^bliuied  principle,  we 
ought  to  preiume  it  when  there  is  evidence  of  user 
for  a  long  period.  Such  a  presumption,  however,  is 
more  difficult  to  make  where  the  number  of  pwsoDS 
who  are  supposed  to  have  given  the  grant  is  large  and 
the  period  within  which  it  is  supposed  to  have  been 
given  is  short. 

The  Act  is  called  **  an  act  f6r  draining,  inclosing, 
and  improving  the  lands  call*rd  Borough  Fen  Comvon 
and  tbe  Four  Hundred  Acre  Common,  in  the  county  of 
Northampton;  and  for  forming  thi  same  into  a 
parish  to  be  called  Newborough;  and  for  building 
and  endowing  a  church  for  such  parish."  It  does  not, 
Uke  ordinary  lodosure  Acts,  merely  deal  with  the 
rights  of  persons  having  an  interest  in  common  land, 
and  provide  for  dividing  those  lands  among  such 
persons  in  severalty,  but  it  is  primarily  a  scheme  for 
the  drainage  of  a  la^ge  area  of  land  which  was  then 
fen  land.  Both  the  recitals  and  the  sections  of  the 
Act  show  that  it  was  intended  by  Parlisment  to  be  a 
permanent  scheme  lor  the  drainage  of  a  large  area  of 
land,  and  of  that  as  part  of  a  mach  lar|^  area — ^viz., 
the  area  called  tbe  North  Level,  which  is  part  of  the 
Ghreat  Level  of  the  Fens  called  tbe  Bedford  Level. 
The  object  was  the  complete  and  systematie  drainage 
of  a  district  right  down  to  the  Sf  a  The  Act,  after 
providing  for  the  setting  out  and  allotting  of  a  oertam 
foreland  and  the  setting  out  of  roads  across  it»  and 
after  providing  that  sheep  only  should  be  allowed  to 
pasture  on  those  roads,  proceeded  to  provide  for  the 
setting  out  of  other  public  and  private  roads,  and  by 
section  21  it  said  that  tiie  herbage  of  those  public  and 
private  roads  should  belong  to  and  be  the  property  of 
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the  person  or  persons  to  whom  the  oommissioners 
shomd  allot  ana  award  the  same.  And  in  oonnection 
with  this  it  is  important  to  notice  that  the  provisions 
of  the  Act  for  the  preservation  of  the  drainage  system 
are  in  the  interest  of  the  pnhlio,  and  not  only  of  the 
allottees.  Tiie  award,  which  was  made  in  1822, 
provided  that  the  herhage  of  certain  of  the  pnhlleand 
private  roads,  including  the  road  in  question,  should 
belong^  to  and  be  the  property  of  the  surveyor  of 
highways,  but  be  was  only  to  use  it  for  definite 
purposes — ^viz.,  to  let  it  anoually  for  the  depasturmg 
of  eonnd  and  healthy  sheep,  and  of  no  other  cattle  or 
■took  whatever.  The  reason  that  some  parts  were  to 
be  depastured  by  sheep  only  was,  no  doubt,  because 
cattle  might  become  a  serious  nuisance  to  the 
maintenance  of  the  drainage  by  trampling  down  the 
dykes. 

It  appears  from  the  award  that  at  the  time  when  it 
was  made  the  fencei  between  this  road  and  the  allot- 
ments had  been  already  made ;  and  I  think  the  pro- 
yiMon  which  excluded  stock  other  than  sheep  was 
intended  to  be  ancillary  to  the  main  object  of  the  Act, 
and  not  a  mere  temporary  provision  relating  only  to  a 
time  while  the  fences  were  growing  np.    I  do  not 
think  that»  in  the  face  of  that  provision  in  the  awud. 
it  would  have  been  competent  for  the  owners  of  the 
soil  of  this  road  or  for  anyone  to  gr^nt  the  right  of 
depasturing  cattle  or  horses  on  it;  for  such  a  grant 
would  have  been  contrary  to  the  purpose  of  the  Act 
as  being  an  interferenoe  with  the  <&ainage  of  the 
district.    It  was  argued  that  the  provision  limiting 
the  right  of  pasiurage  was  meant  to  be  for  the  benefit 
of  the  persons  who  owned  the  land  adjoining  the  par- 
tioular  road,  and  that,  as  it  was  for  their  benefit,  they 
oonld  waive  it.    And,  secondly,  it  was  said  that  it 
was^  a  temporary  provision  inteoded  only  to  apply 
during  the  time  tlu^t  the  fences  were  growiog,  and 
that  it  did  not  really  nesattve  the  right  to  put  hor«es 
and  cattle  on  the  roao.     For  the  r<»asons  already 
stated,  I  think  that  tbe  limitation  was  inteoded  to  be 
for  the  public  benefit,  and  was  not  iuti^nf^ed  to  be 
merely  temporary,  and  I  thiok  we  cannot  infer  from  tbe 
Act  that  it  was  introduced  merely  for  the  purpose  of 
benefiting  the  adjoining  owneri.  We  wf^re  pressed  with 
the  case  of  HaighY.  West,  41 W.  B.  87,  [1893]  2  Q.  R  19. 
In  that  case,  however,  tbe  Act  and  the  award  were  very 
special  and  did  not  deal  with  fen  country  at  all,  and 
the  provision  in  question  was  construed  as  limited  to  the 
time  before  the  general  scheme  came  into  operation. 
Here  the  limitation  came  after  the  general  scheme  had 
been  carried  out.    In  my  opinion,  the  provision  for 
ezdudiog  cattle  from  the  herbage  of  the  roads  was 
intended  to  be  one  of  the  principal  matters  of  the 
scheme.    I  think  therefore  uiat  the  suggested  grant 
would  have  been  illegal,  and  we  caonot,  when  we 
are  seekiog  to  find  a  legal  origin  to  justify  an  existing 
practice,  rely  on  an  illegal  origin. 

It  is  difficult  to  say  who  could  have  been  the 
grantors  or  the  grantee.  It  is  suggested  that  a 
grant  to  the  surveyor  of  highways  may  be  in- 
ferred. There  is  a  difficulty  as  to  that,  ac  the 
surveyor  of  highways  is  not  a  corporation.  But 
the  difficulty  as  to  the  grantors  is  greater.  It 
is  suggested  that  the  grantors  were  the  owners  of 
the  sou  adjoining  the  road.  But  the  condition 
limitiog  the  right  of  pasturaffe  was  not  introduced 
for  their  benefit,  and  they  could  not  waive  it  If  they 
enlarged  the  right,  they  did  what  was  Hlegal.  Then 
it  is  siiggested  that  the  f;rantors  were  the  inhabitants 
of  the  parish.  But  neither  could  they,  even  if  they 
were  all  of  one  mind,  rightly  assent  to  an  illegal  act. 
The  presumption  of  a  lost  grant,  tiierefore,  cannot 
avail  the  defendants.  If  we  were  to  presume  anything 
it  must  be  a  lost  Act  of  Parlitment.  The  award, 
however,  did  not  come  into  operation  till  1822,  and  it 


seems  to  me  to  be  impossible  to  infte  that  an  Act  of 
Parliament  passed  after  1822  has  been  lost  since  then. 
In  my  opinion  the  plaintiff  is  entitled  to  judgment 
for  the  damages  which  have  been  agreed  to  be 
sufficient,  though  it  does  not  seem  to  be  a  ease  for  an 
iDJunction.    Tne  appeal  must  therefore  be  allowed* 

BoMSB  and  Mathxw,  ImTJ.,  ooncaued. 

Appeal  allaujed. 

Solicitors  for  the  plaintiff,  Clarke,  Bawlins,  is  Oo,f 
for  Fercival  &  Sons,  Peterborough. 

Solicitor  for  the  defendants,  J,  Matthew  Vobb,  for 
c/.  W.  Buckle,  Peterborough. 


DTn>EB  V.  Amstbbdamsch  Tbttstbes  Kaktoob.  (a.) 

Praelice — Writ — Service  out  of  juriediciion — Debenture 
deed — Fureign  aeeUa — Neoeeeary  or  proper  party  to  an 
acUon^B,  8,  C7.,  ord.  11,  r.  1  (g)« 

In  an  action  where  t?^  coitrt  has  jwrisdidum  to  grant 
the  relief  asked,  service  of  the  writ  on  persons  outside 
the  jurisdicti<m  who  a/re  necessary  and  proper  paHies  to 
the  action  will  be  allowed. 

Motions. 

These  were  t«7o  cross-motions  in  an  action  brought 
by  a  foreign  firm,  of  which  one  of  the  partners,  a 
Mr.  Gborge  H.  Duder,  was  resident  in  Eo^and,  for  a 
deduation  that  under  two  deeds,  dated  the  13th  of 
July,  1899,  and  the  21st  of  Auffust,  1900,  they,  or 
some  of  them,  were  entitled  to  a  miarge  upon  certain 
freehold  hereditaments  and  other  property  situate 
iu  Brazil  comprised  in  a  debenture  trust  deed 
bearing  date  the  25th  of  September,  1894,  aiid  upon 
the  undertaking  of  the  Bahia  Oentral  Sugar  Factories 
(Limited)  and  all  its  assets  present  and  future  for 
securing  moneys  dn^,  for  an  account,  for  enforcement 
of  the  charge  by  foreclosure  or  sale,  and  a  receiver. 
The  defendants  to  the  action  were  the  Amsterdamsoh 
Trustees  Kantoor  (a  Dutch  company  haviog  no  place 
of  business  nor  assets  in  Eo gland),  who  were  sued  as 
trustees  under  the  above-mentioned  deed  of  the  25th 
of  September,  1894,  Siralea  and  Campbell  as  receivers 
under  the  same  deed,  and  the  Bahia  Go.  (Limited)  an 
English  company  having  property  and  a  business  in 
Brazil. 

The  facts  of  the  oase  were  as  foUow:  By  the 
debenture  deed  of  the  25th  of  September,  1894,  afore- 
said, a  deed  made  in  English  form,  the  defendants, 
the  Amsterdamsch  Trustees  Kantoor,  purported  to 
convey  certain  freehold  hereditaments  in  the  state  of 
Bahia,  in  Brazil,  to  the  use  of  trustees  in  fee  simple 
aTid  to  assign  to  them  the  benefit  of  a  Brazilian 
Qovemment  guarantee. 

The  deed  contained  provisions  whereby  the  com- 
pany agreed  to  do  ail  such  things  as  would  be 
necessary  to  give  (ffsct  to  the  deed  according  to 
Brazilian  law.  The  deed  also  provided  that  the 
mortgage  debentures  should  constitute  a  first  fixed 
charge  on  all  the  property.  It  enabled  the  trustees 
in  certain  events  (one  or  more  of  which  had  taken 
place)  to  enter  into  possession  of  and  to  sell  and 
convert  the  premises,  and  until  sale  to  carry  on  the 
whole  or  any  part  of  the  business,  and  for  such  pur- 

(a.)  Beported  by  J.  Aethtjb  Pbigs,  Esq.,  Barrister* 
^  at-Law. 
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pose  to  prooore  advanoes  at  a  rate  not  ezoeediDg  10  pnr 
oent.  by  mortgage  or  charge  in  priority  to  or  iubieqnent 
to  the  debentures  or  other  rae.  Ae  tmsteee  were 
empowered  to  appoint  receivers  with  birge  powers,  in- 
cluding the  power  to  sell  and  other  powers  above 
mentioned.  AU  moneys  to  arise  under  these  powers 
were  by  the  deed,  so  far  as  Brazilian  law  allowed, 
to  be  held  by  the  trustees  or  the  receivers  subject  to 
the  repayment  made  or  arranged  by  the  trustees  on  the 
trusts  therein  mentioned,  and  the  deed  further 
provided  that  the  deed  was  intended  to  operate  as  an 
English  contract  to  be  construed  according  to  English 
law.  The  debeutures  purported  to  charge  3l  the  under- 
taking of  the  company,  and  all  its  assets  both  present 
and  future  as  a  first  charge. 

The  defendants  Swale  and  Campbell  who  were  resi- 
dent in  England,  were  appointed  receivers  under  the 
trust  deed,  and  by  an  indenture  bearing  date  the  13  th  of 
July,  1899,madebetweenthetrusteesof  thefirstpart,  the 
receifers  of  the  second  part,  and  Qt,  H.  Duder  the 
elder,  since  deceised,  a  member  of  the  plaintiff's  firm, 
bdng  supplemental  to  the.  indenture  of  the  25th  of 
Sfjptember,  1894,  after  reoiting  that  for  the 
purpose  of  carrying  on  the  business  of  the  company 
the  trustees  and  receivers  had  entered  into  the  agree- 
ment therein  contained,  it  was  agreed  that  the  said 
G.  H.  Duder  would  provide  £2,000  as  thereinafter 
mentioned,  and  pay  it  to  the  credit  of  the  receivers 
at  a  named  bank. 

There  were  also  provisions  for  interest,  for  G.  H. 
Duder  financing  the  company  for  the  crops  of  1899  and 
1900,  advancing  the  necessary  amounts  for  working 
expenses  and  payments,  to  indude  the  £2,000. 

By  clause  5  of  this  indenture  G.  H.  Duder  was 
appointed  agent  of  the  receivers  for  the  management 
of  the  crops  and  to  have  tiie  sole  privilege  of  selhng 
produce  and  receiving  the  net  proceeds,  and  at  the 
end  of  the  crop  to  pay  to  the  receivers  or  to  their 
order  the  profits  that  might  be  made,  or  should  there 
be  a  loss  such  loss  was  to  be  a  charge  upon  the 
factories  and  other  assets  of  the  company  in  favour 
of  the  said  G.  H.  Duder  in  priority  to  the  first  or 
other  debenture- holders,  and  interest  was  to  be 
calculated  and  settled  quarterly  at  the  rate  of  10  per 
cent,  per  annum. 

By  clause  9  it  was  provided  as  follows:  '*A11 
moneys  payable  or  due  hereunder  to  or  on  account  of 
the  said  G.  H.  Duder  shall  be  and  are  hereby 
charged  upon  all  the  mortgaged  premises  as  defiaed 
by  the  principal  indenture,  and  all  the  imdertakiog 
of  the  cooDpany  and  all  its  assets  both  present  and 
future,  such  charge  to  rank  in  priority  to  the  principal 
moneys  and  interest  secured  by  principal  indenture  or 
the  mortgagee's  debentures  as  defined  by  the  same 
indenture.*' 

By  deed  dated  the  21st  of  August,  1900,  made 
between  the  defendants,  the  said  trustees  of  the 
first  part,  the  defendant  and  the  receiver  of  the 
second  part,  and  G.  H.  Duder,  described  as  a 
partner  of  and  for  the  purposes  of  that  deed,  repre- 
senting the  plaintiff  firm  of  the  third  part,  such 
deed  being  described  as  supplemental  to  the  deed  of 
the  26th  of  September,  1894,  after  reciting  that  for 
the  purpose  of  carrying  on  the  business  of  the 
defendant  company  the  trustees  and  receivers  had 
entered  into  the  agreements  with  the  plaintiff  firm 
thereinafter  conttined,  it  was  agreed  that  the  plaintiff 
firm  undertook  to  continue  to  finance  the  company  for 
theorop  1900  and  1901,  advancing  the  further  necessary 
amounts  for  working  expenses  and  in  payment  of 
sugar  canes.  All  such  advances  to  be  placed  to  the 
debit  of  the  receivers.  The  deed  contained  other 
provisions  similar  to  those  contained  in  the  last-men- 
tioned deed,  and  by  clause  5  it  was  agreed  that  all 
moneys  payable  or  due  hereunder  to  or  on  account  of 


the  said  G.  H.  Duder  in  respect  of  advances  made  by 
them  for  account  of  the  company  since  they  took  over 
the  bminess  of  the  said  G.  H.  Duder.  deceased ;  and 
advances  to  be  m«de  by  them  should  be,  and  the  aame 
were  thereby  charged  upon  all  the  mortgaged 
premises  as  defined  by  and  all  the  undertakincr  ^ 
th<i  compsny  and  all  its  assets  both  preient  and  fatore. 
such  a  charge  to  rank  in  priority  to  the  pripoipal 
moneys  and  interest  secured  by  the  principal  indini- 
ture  or  tbe  mortgage  debenture  as  defined  by  the  same 
indenture,  but  subject  to  the  claims,  if  any,  of  the 
said  G.  H.  Duder,  deceased,  under  the  said  indoiiare 
of  the  13th  of  July,  1899. 

The  plaintiffs  moved  for  the  appointment  of  a 
receiver  of  the  assets  comprised  in  the  debenture 
deed.  Tue  first  dt^fendants,  the  said  trustees,  naoved 
to  set  aside  the  writ,  to  which  they  had  appeared 
under  protest,  by  oons«»nt,  as  if  leave  had  been  given 
to  serve  the  writ  out  of  the  jurisdiction. 

LeveU,  K  C„  and  SUHou^  for  the  defendant  tnuieea. 
— ^Tbere  is  no  authority  for  the  court  to  allow  service 
of  the  writ  against  the  first  defendants,  or  to  act  in, 
'perwnam  against  them.  They  have  no  property  or 
place  of  business  within  the  jurisdiction,  and  the 
subject-matter  of  the  action  relates  only  to  property 
situate  in  Brazil,  and  can  only  be  dealt  with  oy  a 
court  in  that  country. 


Bawden,  K,C  ^  and  Jf.  Bomer,  for  the 
As  the  indenture  creatmg  the  charge  has  been  made 
between  persons  in  this  country  in  respect  of  land 
abroad  the  court  has  the  same  jurisdiction  as  if  the 
land  were  situate  in  England.  These  defendants 
were  proper  parties  to  an  action  properly  brought 
against  other  persons  within  the  jurisdiction. 

LeveUt  K.C,,  replied. 

The  arguments  will  be  found  further  summarised, 
with  the  authorities,  in  the  judgment. 

Byknib,  J. — ^In  this  case  there  are  cross-motions, 
one  by  the  defendants,  the  Amsterdamsch  Tmatees 
Eantoor,  a  Dutch  company  incorporated  according  to 
the  laws  of  Holland,  having  no  place  of  bualneas  (v 
assets  in  England,  to  set  aside  the  writ  to  which 
they  have  appeared,  saving  their  rights ;  and  the  other 
by  the  plaintiffs  for  the  appointment  of  a  receiver. 

It  was  agreed  that  the  defendants'  motion  ought  to 
be  dealt  with  as  though  leave  had  been  given  to  serve 
notice  of  the  writ  abroad  (which  would  have  been  the 
ordina'y  method  of  procedure),  and  as  if  this  was  an 
application  to  discharge  such  an  order.  I  think  that 
the  case  falls  within  the  terms  of  ord.  11,  r.  1  (g),  tm 
the  defendants,  the  applicants  in  the  first  motion,  are 
necessary  or  proper  parties  to  an  action  properly 
brought  against  other  parties  properly  served  within 
the  jurisdiction;  but,  nevertheless,  the  applicants  on 
the  second  motion — ».«.,  the  plaintjflh,  ought  not 
to  succeed,  if ,  as  is  contended,  tbe  court  has  no 
jurisdiction  to  grant  the  telief  asked  for  in  the 
action.  The  substantial  points  taken  on  behalf  of 
the  defendant  applicants  are  that  they  are  a  Dutch 
company  baring  no  place  of  business  or  assets  in 
England,  that  tbe  action  relates  exclusively  to  im- 
movable and  movable  property  in  the  Bepublio 
of  Brazil  or  elsewhere  out  of  the  jurisdiction,  and 
that  the  rights  sought  to  be  enforced  can  only  be 
determined  and  enforced  by  the  courts  of  BraziL 
[ffis  lordidiip  stated  the  facts,  and  continued :]  If  the 
defendants,  the  Amsterdamsch  Trustees  Kantoor,  were 
resident  in  England  I  should  entertain  no  donbt  that 
the  plaintiffs  would  be  entitled  to  enforce  their 
equitable  charge  against  them,  althou^  the  seoority 
were  proved  to  have  no  operation  in  BraziL  ^Hie 
case  of  Ex  parte  Pollard,  Mont.  &  Oh.  239,  is  in  point. 


V*!.!.. 
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In  that  oaie  an  equitable  mortnge  was  given  ia 
Eneliih  foxm  of  lands  inSootlaiS  by  memorandnm 
and  deposit  of  Bootoh  title  deeds.  The  mortgaffors 
weire  partners,  who  oarried  on  a  business  in  Engjand 
and  Sootland,  and  they  subsequently  beoame  bank- 
mpts.  It  was  pvored  that  by  the  law  of  Scotland 
no  lien  or  equitable  oharge  was  created  by  the  deposit 
or  memoTandum  io  qnestioD.  The  creditor  sought  to 
establish  his  right  to  be  treated  as  having  a  charge  in 
the  banhruptoy,  and  Lord  Oottenham,  L.C.,  upon 
appeal,  upheld  his  contention. 

In  The  BritUh  Boidh  Africa  Co.  y.  The  Companhia 
de  Mozambique,  [1893]  A.  0.  602  (a  case  having  refer- 
ence to  an  action  to  recover  damages  for  a  tre^MSS 
to  land  situate  abroad,  where  it  was  dedded  that 
no  jurisdiction  exists),  Lord  Hersohell  says,  at 
p.  626,  "  Whilst  courts  of  equity  have  never  claimed 
to  act  directly  upon  lauds  situate  abroad  they  have 
purported  to  act  upon  the  conscience  of  persons  living 
here."  In  Oramioun  v.  Johneton,  3  Y<>s.  170,  at  p.  182, 
Sir  B.  P.  Arden,  M.B.,  said,  *'  Archer  v.  Freetan,  Lord 
ArgUiue  v.  Muechamp  and  Lord  KUdare  v.  J^iMtaoe, 
1  Eq.  Gas.  Abr.  133,  1  Tern.  75, 136, 419,  dearly  show 
that  with  regard  to  any  contract  made  or  executed 
between  persons  in  this  country  respecting  lands  in  a 
foreign  country,  particularly  in  the  British  dominions, 
the  court  wilt  hold  the  same  jurisdiction  as  if  they 
were  situate  in  England."  The  case  of  Norrie  v. 
Chambree,  0  W.  B.  259,  29  Beav.  246,  affirmed  on 
appeal  9  W.  B.  794,  3  De  G.  F.  &  J.  584,  which  was 
relied  upon  on  behalf  of  the  applicant  defendants, 
appears  to  me  to  fall  within  another  dass  of  authorities, 
beuiff  the  case  of  an  attempt  to  sue  when  the  rdief 
■ought  was  not  founded  upon  any  contract  or  privily 
of  contract  between  the  plaintiff  and  defendant. 

But  it  is  argued  tiuit  there  is  no  precedent  or 

authority  for  we  exercise   of   the   jurisdiction   in 

perwnam  unless  against  penons  actually  within  this 

oountiy,  and  that  to  allow  service  of  notice  of  the 

writ  upon  a  fordgoer  resident  abroad,  and  thus  to 

act  in  pereonam  against  him,  would  in  effect  be  to 

enlarge  or  extend  the  juriidiotion  of  the  court  in  a 

manner  not  authorised  by  prindpleor  authority.    It 

has  been  several  times  laid  down  that  the  rules  under 

the  Judicature  Acts  are  rnl^s  of  procedure  only,  not 

affecting  and  not  intended  to  affect  the  rights  of 

parties,    f  His  lordship  referred  to  the  observations  of 

Lord  Herschdl  in  Britieh  8oiUh  Africa  Co.  v.  Com- 

panhia  de  Mogambique,  [18931A.  0.,  at  p.  628.]    In 

Drummond  v.  Drumnumd,  15  W.  B.  267,  L.  B.  2  Ch. 

App.  32,  it  was  hdd  that  the  court  had  power  under 

the  old  consolidated  orders  to  order  service  of  the 

oopjr  of  a  bill  on  the  defendant,  who  was  an  English 

subject  resident  in  Germany,  although  the  nature  of 

the  suit  was  not  such  as  to  bring  it  within  the  pro- 

vittoos  of  the  Acts  2  Will.  4,  c.  33,  and  4  &  5  Will.  4, 

c.  82.    Turner,  LJ.,  says  at  L.  B.  2  Ch.  App.,  at 

p.  46:  '*The  question  in  this  case,  as  I  view  it,  is  not 

against  whom  or  under  what  circumstances  or  in 

relation  to   what   property,  the   Legislature    of  a 

country  may  be  justified  in  authoriauff  the  process  of 

its  courts  to  be  served  out  of  the  jurisdiction  of  those 

courts,  but  whether  the  Legislature  of  this  country 

has  not  in  fact  authorized  the  process  of  this  court  to 

be  so  served.'*    The  nature  of  the  action  in  tiiat  case 

wa^,  as  appears  from  the  report  d  the  case  in  the 

court  bdow,  14  W.  B.  829,  L.  B.  2  Eq.  335,  one 

having  no  relation  to  any  property  in  England,  but 

was  to  enforce  a  daim  dependmff  on  Scotch  law  and 

to  obtain  a  rdease  of  the  Scotch  lands  from  a  diarxe. 

In  the  present  case  the  service  is  authorized  by  we 

terms  of  the  rule  I  have  referred  to,  and  I  connder 

that  to  allow  service  in  accordance  with  that  rule  is 

not  to  extend  the  jurisdiction,  but  to  enable  the  old 

jurisdiction  to  be  exerdsed  in  a  case  where  at  one 


time  it  could  not  have  been  exerdsed  owing  to  the 
defective  rules  of  procedure. 

The  important  case  of  Batfftree  v.  Great  Norih-Wett 
Central  Railway  Co.  (which  I  am  surprised  to  find 
rej^rted  only  in  14  Timf  s  L.  B.  448)  is,  I  think,  in 
poiut,  and  I  do  not  consider  the  suggested  distinction 
oetween  that  case  and  the  present — viz.,  that  there  the 
validity  of  a  charge  on  land  in  Canada  was  euhjudice 
in  Canada,  while  in  the  present  case  it  is  admitted 
that  there  is  no  subsisting  charge  by  Brazilian  law  on 
the  land  in  Brazil,  is  suffLdent  t  >  difforentiate  the 
cases;  as  I  understand  the  evidence  about  the 
Brazilian  law,  the  plsintiffB,  if  they  can  so  far  establish 
their  daim  in  England  upon  the  contract,  hope  to  be 
able  to  complete  their  title  in  Brazil  also,  and  I  see  no 
reason  why  th^  should  be  prevented  from  endeavour- 
ing so  to  complete  it. 

One  singular  circumstance  about  the  case  is  that 
the  Amsterdamsch  Truitees  Kantoor  are  parties  to 
an  action  brought  by  the  first  debenture-holders  in 
which  judgment  was  given  directing  amongst  other 
inquiries  an  inquiry  what  other  drcumstanoes  affect 
the  property  comprised  in  or  charged  by  the  deed  of 
the  25th  of  September,  1894,  and  by  another  deed 
dated  tiie  8th  of  June,  1897 ;  and  which  directed  an 
account  of  what  was  due  to  other  incumbrancers, 
and  an  inquiry  what  were  the  priorities  of  sudi  other 
incumbrances  under  the  said  indentures  of  the  25th 
of  September,  1894,  and  the  8th  of  June,  1897, 
and  the  first  and  second  mortgage  debentures  re- 
speotivdy ;  and  what  property  other  than  that  com- 
prised in  the  said  indentures  and  debentures  respec- 
tivdy  was  comprised  in  such  other  incumbrances. 
That  judgment  has  been  or  will  be  in  due  course 
served  upon  the  plaintiffs  in  the  present  action,  who 
can  dther  come  m  and  attend  the  inquiries,  or  stand 
loof  from  those  proceedings  altogether,  relying  on 
their  daim  to  a  pnor  charge  and  to  their  remedies  in 
respect  of  it.  At  present  they  consider  it  more  to  their 
interest,  and  perhaps  righUy,  to  insist  on  thdr  rights 
outside  the  debenture-holders'  action,  and  they  ask  for 
tiie  appointment  of  a  receiver.  I  think  that  they 
have  made  out  tkprimd  facie  right  to  a  prior  charge 
as  against  the  defendants  by  virtue  of  their  English 
contact,  although  there  may  be  reasonable  con- 
troversy, botii  as  to  the  extent  of  property 
to  whidi  it  rdates  and  as  to  the  amount  due 
upon  it.  Under  these  drcumstanoes  I  tbink  that 
they  are  entitled  to  the  appointment  of  a  recdver  as 
to  so  much  of  tiie  property  ai  is  dearly  within 
their  contract ;  but  it  would  probably  be  so  incon- 
venient and  detrimental  to  the  property  to  appoint  a 
separate  recdver  that  I  think  it  will  be  right  to 
appoint  the  defendants  Swale  and  Campbell  to  act  as 
recdvers  for  tiie  plaintiffs  in  this  action  if  they  are 
willing  to  do  so. 

The  motion  of  the  defendants  must  be  dismissed 
with  costs  and  the  costs  of  the  plaintiffs'  motion  will 
be  costs  in  the  action. 

Solidtors,  StUtont  Ommanneyf  db  BendaU;  LyneA 
Holman, 
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Vict.  c.  68),  «.  49,  r.  1 ;  a.  60— iiujpecfor  of  mines — 
Ditmitmd  of  information — "  Feraon  aggrieved  " — 
"  Either  party  "—Summary  Jurisdiction  Acts,  1857 
(20  <fc  21  Vict.  c.  43,  s.  2)  and  1879  (42  <fc  43  Kid.  c. 
49,  s.  33). 

^n  information  laid  by  an  inspector  of  coal  mines 
against  the  agent  of  a  certain  coal  mine  for  an  offence 
against  the  Coal  Mines  Begulatum  Act,  1887,  vku  dis- 
missed,  and  on  his  application  the  justices  staied  a  ease, 
which  purported  to  he  stated  under  section  33  of  the 
Summary  Jurisdiction  Act,  1879. 

When  the  ease  came  up  for  argununt  a  prtHminary 
objection  vns  taken  by  the  reepondenJt  that  the  inspector 
wasncia  "person  aggrieved*'  within  the  meaning  of 
section  33. 

Held,  that  the  case  must  be  taken  to  have  been  stated 
under  section  2  of  the  Summary  Jurisdiction  Act,  1867, 
and  under  section  33  of  the  Act  of  1879,  read  together, 
the  earlier  of  which  Acts  provides  that  *' either  party  *' 
may  apply  to  Jtave  a  case  stated. 

Held,  also,  that  the  justices  wtre  right  in  refusing  to 
convict  the  agent  of  the  mine  for  failing  to  cause  adequate 
ventilation  to  be  provided  in  the  mine. 

This  warn  an  appeal  from  the  diiminal  of  the 
jottioes  of  Tamworth  of  aa  inforoiafeioii  under  the 
Goal  Mioes  Begnlatioii  Aot»  1887,  •  49,  r.  1,  for 
failiag  to  oanae  an  adequate  amount  of  ventilation 
to  be  oonetantiy  prodnoed  in  the  mine,  cootrtfj  to 
■eotion  60  of  that  Act,  which  provides  that  in  the 
event  of  contravention  of  the  general  roles  in  the  Aot 
by  any  person  the  owner,  agent,  or  manager  shall 
eaoh  be  gnilty  of  an  ofieooe  against  the  Act,  unless 
he  proves  that  he  had  taken  allreasoDable  means  by 
pablishuDg  and  to  the  best  of  his  power  enfordog  the 
rules  to  prevent  suoh  contravention.  Before  the 
justices  the  evidence  for  the  prosecution  consisted 
only  of  the  evidence  of  Hewitt,  the  assistant  io- 
spector,  and  was  to  the  eflESect  that  he  had  found, 
when  visiting  the  mine  on  the  1st  of  November,  1901, 
an  accumulation  of  gas  in  a  certain  heading,  and 
no  su£ELoient  ventilation,  and  that  no  entry  of  the  gas 
was  made  in  the  report-book.  He  also  proved 
admissions  by  the  manager  and  the  nnder-maoager, 
which  show^  that  the  non-ventilation  had  been 
going  on  for  several  days  previously,  during  which 
period  the  heading  had  been  fenced  off,  but  not  so  as 
to  prevent  the  escape  of  ffai» 

The  justices  considered  that  such  admissioni  were 
not  evidence  against  the  respondent,  and  with  regard 
to  him  they  only  considered  the  state  of  things  on  the 
Ist  of  November. 

With  that  lindtation  they  considered  that  there 
was  evidence  of  want  of  ventilation  on  that  day 
amounting  to  a  violation  of  the  general  rules  for 
which  the  manager  and  under-msnager  were  respon- 
sible, but  the  respondent,  who  was  the  agent olthe 
mine,  they  thought  was  not  proved  to  have  committed 
an  offance  under  the  Act  Thtqr  accGordingly  con- 
victed the  manager  and  the  nnder-manager,  but 
dismissed  the  information  preferred  agauist  the 
respondent. 

The  inspector  of  mines  thereupon  asked  the 
justices  to  state  a  case,  which  they  did  under  powers 
given  by  section  33  of  the  Summary  Jurisdiction  Aot. 
1879. 

B.  C.  Brough,  for  the  respondent,  raised  the  pre- 
liminary objection  to  the  appeal  being  heard  that  the 
appellant  being  one  of  hu  Majesty's  inspectors  of 
mines  was  not  a  *'  person  aggrieved "  within  the 
meaning  of  those  words  in  section  33  of  the  Summary 
Jurisdiction  Act,  1879.  The  point  had  been  taken 
but  not  decided  in  Stokes  v.  Checkland,  68  L.  T.  Bep. 
467,  41  W.  B.  Dig.  141,  and  the  decision  in  Beg.  v. 


Justices  of  London^  39  W.  S.  11,  26  Q.6.  D.  367,  was 
in  his  favour. 

SuUon^  for  the  appellsnt.— Whether  the  objection 
raised  by  the  respondent  be  well  foonded  or  not  is 
really  immaterial  because  the  justices  could  have 
stated  the  case  equally  well  under  the  powcn  siven 
them  by  section  2  of  the  Ant  of  1867  (20  db  21  Viet 
c  43),  which  piovided  that  <*  either  party  *'  mig^t 
apply  to  the  justices.  The  two  Acts  must  be  read 
together.  "  Person  aggrieved  "  in  liie  later  Act  was 
only  a  general  term  induding  those  iriio  in  the  pieviaw 
Act  had  been  givena  right  to  appeal  and  also  poMftbly 
covering  casea  where  this  court  might  be  wiUins  to 
hear  a  penon  who  though  not  a  party  to  the  pro- 
ceedings before  the  justices  was  able  to  show  thai  ba 
was  adversely  affected  by  the  order. 

B.  (7.  Brough,  in  reply,  relied  on  the  fact  tbsit  the 
case  was  expressly  said  to  have  been  stated  under 
the  Act  of  1879.  If  it  had  been  stated  under  the  Act 
of  1867  his  objectiou  would  not  have  applied. 

The  Coubt  decided  to  hear  the  appeal  argued  <m  its 
merits. 

The  case,  after  setting  forth  the  facta  already 
mentioned,  stated  that  the  justices,  considered  thnt  the 
charge  was  not  proved  against  the  respondent  on  the 
f ollowioff  grounds :  (a)  The  manager  was  primarily 
responsible  for  the  conduct  of  the  nune;  {b)  no 
evidence  was  given  of  the  personal  negligence  of  the 
respondent.  The  evidence  showed  that  the  violation 
of  the  rules  took  place  by  the  negligence  of  the 
manager  and  under- mansger.  (c)  No  evidence  was 
given  of  the  publicetion  of  the  rules;  but  the  joatioes 
considered  that  the  reipondent  had  taken  the  proper 
steps  to  enforce  the  rules  by  app  anting  a  dulv- 
qualified  manager  and  under-mansger  who  knew  the 
rules,  and  whose  duty  it  was  to  carry  them  out  with- 
out further  interference  from  him.  The  violation  of 
the  rules  was  thi'rdfore  in  no  way  caused  by  the 
respondent  omitting  to  enforce  the  rules.  (4)  As 
against  the  respondent  only  an  occasional  irregularity 
hsd  been  proved  and  not  one  which  had  been  oon- 
tinuoos.  The  question  for  the  court  was  whether  in 
view  of  sections  60  of  the  Coal  Mines  Begulation 
Act,  1887,  the  justices  were  justified  in  dismissing  the 
cbarge  againtt  the  respondent. 

Sutton,  for  the  appellant. — ^Tfae  justices  ought  to 
have  c  'Uvioted  the  respondent  because  there  is  no 
evidence  that  he  brought  himself  within  the  savmg 
clause  at  the  end  of  section  60.  All  the  prosecution 
has  to  do  is  to  show  a  primd  facie  esse  of  uegligenoe, 
and  the  onus  is  then  cast  on  the  resi>ondent :  Wytme 
V.  JFbrrerfer,  27  W.  B.  820,  6  0.  P.  D.  361. 

Oounsel  for  the  respondent  were  not  called  on. 

Lord  ALYEBflTOinE,  L.O.J.,  in  givinj^  judgment* 
said :  In  my  opinion  the  preliminary  obje(&on  taken 
to  the  hearing  of  this  appeal  bv  us  is  one  of  no 
substance,  because  I  do  not  think  that  the  Act  of 
1879  wai  ever  intended  to  cut  down  the  rights  of  the 
parties  to  apply  for  a  cftse  to  be  stated.  Mr.  Brough, 
for  the  respondent,  suggested — I  do  not  think  it  can 
be  said  that  he  put  it  higher  than  that — that  as  the 
justices  had  headed  the  case  to  the  effect  that  it  was 
stated  by  them  under  the  Act  of  1879,  and  as  the 
"  peraon  aggrieved"  in  that  Act  did  not  include  an 
unsuccessful  prosecutor,  the  appeal  could  not  lie.  It 
seems  to  me  that  the  point  t«ken  bv  the  learned 
counsel  might  possibly,  had  it  been  taJEcn  before  the 
justices,  have  raised  the  question  whether  the  inspector 
had  the  right  here  to  ask  for  a  case  under  sectu>n  33 
of  that  Act  to  be  stated,  and  the  justices  might  have 
submitted  the  point  for  the  decision  of  the  High 
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Oonrt.  Bat  oleftrly  the  inapeotor  is  a  peraon  wlio 
was  a  party  withio  the  Act  of  1857,  and  although 
this  case  could  not  have  been  stated  by  the  justices 
under  the  later  Act,  it  could  clearly  have  been  stated 
by  them  uoder  the  former  Act  As  I  have  said 
duriuff  the  alignment,  it  is  dear  that  the  two  Acts 
must  be  read  together,  and  tiierefore  the  justices  had 
power  to  state  the  case,  and  the  omission  to  include 
the  earlier  Act  in  the  head-line  is  one  that  really 
does  not  aff*'Ot  ttie  question.  Having,  there- 
fore, decided  that  the  inspector  had  a  right  to 
have  a  ease  stated,  this  court  is  entitled  to  entertain 
the  appeal. 

On  its  merits  Mr.  Sutton  contended  that  the 
respondent  had  not  discharged  the  onus  that  was 
upon  him,  and  he  said  that  whenever  a  prosecu- 
tion made  a  primd  ^acie  case  of  negligence  agaiost 
an  inspector  of  nunes,  he  must  show  tbat  he 
came  within  the  saving  clause  of  section  50,  and  to 
do  that  he  ought  to  have  gone  into  the  box  and  given 
evidence  to  dear  hinudf.  Now  that  section  enacts 
that  in  the  event  of  cobtravention  of  the  general 
rules  in  the  Act  bv  any  person,  the  owner,  agent,  and 
manager  shall  each  be  guilty  of  an  offence  against  the 
Act  unless  he  proves  fiiat  he  had  taken  aU  reason- 
able means,  by  publishing  and  to  the  best  of  his 
power  enforcing  the  rules  to  prevent  such  contraven- 
tion. Now  what  was  the  evidenoe.  It  was  said  that 
informations  for  a  similar  offence  had  been  laid  against 
the  manager  and  under-mana^er,  who  were  to  be  cer- 
tified. For  the  prosecution  it  was  said  by  Hewitt, 
the  assiatsnt  inspector,  that  he  fouud  an  accumulaticm 
of  gas  in  a  certain  heading  and  no  suffident  ventila- 
tion, and  that  no  entry  of  the  gas  was  found  in  the 
report-book.  He  also  proved  admissions  by  the 
manager  and  the  under-manager  which  showed  that 
the  non-ventilation  had  been  going  on  for  days,  but 
the  justices  considered  that  such  admissions  were 
not  evidence  against  the  report.  With  that 
limitation  they  ccusidered*  that  tber<)  was  evidenoe 
of  want  of  ventilation  amounting  to  a  violation 
of  the  general  rules.  The  justices  convicted  the 
manager  and  the  under-manager.  The  respondent 
was  personally  present  at  the  heariog,  but  his  Mvocate 
called  no  witnesses  and  there  was  no  evidence  of  any 
visits  to  the  mine  by  him.  la  my  opinion  it  could 
not  be  contended  by  Mr.  Sutton  with  success  that 
the  respondent  here  had  not  met  the  onus  which  he 
said  the  information  cast  on  him  merely  because  he 
had  not  given  evidence.  It  cannot  be  said  that  the 
person  charged  must  be  called.  Such  a  suggestion  is 
negatived  in  Baker  v.  Carter,  26  W.B.  497,  dlSr.  D.132. 
Counsel  for  the  prosecution  had  not  pressed  the  point 
as  to  the  rules  not  being  published.  But  it  was  said 
that  there  w^s  a  diff&ent  rule  as  to  onus  of 
proof  in  the  caie  of  a  mine  agent  from  that 
of  a  mine  owner.  It  seems  to  me  that  there 
are  sgents  and  agents ;  and  there  might  be  an  owner 
who  had  taken  such  a  part  that  he  had  some  duties 
cast  upon  him  usually  cast  upon  agents  or  managers. 
For  us  to  hold  that  the  justices  must  convict  the 
agent  in  respect  of  an  offence  found  to  be  due  to  the 
negligence  on  a  single  occasion  of  the  manager  seems 
to  me  to  be  going  a  great  deal  further  than  the  court 
ought  to  go.  ifere  we  have  only  to  say  whether  the 
justices  could  have  come  to  the  condusion  they  did 
on  the  facts  before  them,  and  in  my  judgment  the 
court  would  be  wrong  if  it  interfered  with  the 
justices'  decision,  as  there  is  ample  evidence  to 
support  it. 

Dablxng  and  Ghavkxll,  JJ.,  concurred. 

Solicitor  for  the  appellant.  Solicitor  to  Treasury. 

Solicitors  for  the  respondent^  Sharpe^  Parker,  A  Co,, 
ioT  V,  ZT.  Jackeon,  Hanley. 
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Bex  tf.  Fbbvoh  and  Othebs. 
Ex  parte  Bobeets.  (a.) 

Ju$tice»—Juri$dictum — Summarff  oonvidiim  on  charge  of 
aasatdt—QueUion  as  to  title  to  lan^^Offences  Agaimt 
th^  Perem  Act,  1861  (24  df  25  Vict.  c.  100),  s.  46. 

By  section  46  of  the  Offences  Against  the  Person  Act, 
1861,  it  is  provided  that  nothing  therein  contained 
"  shall  authorize  any  justices  to  hear  and  determine  any 
case  of  ctssauU  or  hoMery  in  %ohich  any  question  shall 
arise  as  to  the  title  to  any  land,  tenements,  or  heredita^ 
ments,  or  any  int^etit  therein  or  accruing  therefrom,** 

Where  one  commoner  commits  an  assauU  upon  another 
commoner  for  an  alleged  improper  ueeby  the  latter  of  his 
right  of  common,  a/nd  no  quesUon  arises  as  to  tUle  to  the 
common  or  any  interest  therein  or  accruing  therefrom, 
the  jurisdiction  to  hear  and  determine  the  case  of  assault 
is  not  ousted  hy  the  above  proviso. 

The  words  '*  title  to  '^  govern  not  only  the  words 
**  lands,  tenements,  or  hereditaments,"  but  also  the  words 
'*  any  interest  therein  or  accruing  ther^rom,** 

In  this  case  a  rule  nisi  for  a  writ  of  certiorari  had 
been  obtaiued  to  bring  up  and  quash  a  conviction  by 
justices  of  Suffolk  of  W.  M.  Boberts  for  an  assault 
oomnutted  by  him  on  one  Freeman. 

The  fdlowing  facts  appear  from  the  affidavits  on 
wluoh  the  rule  nisi  was  sranted : 

Both  Freeman  and  Boberts  enjoyed  oommon  rights 
over  Atpall  Green,  and  before  the  magistrates  it  was 
stated  in  evidence  that  Freeman  had  for  forty  years 
carted  produce  to  his  farm  over  the  green  in  question, 
and  up  to  the  time  the  assault  was  committed  no 
dispute  had  arisen  as  to  who  enjojed  the  common 
rimts  as  between  the  parties. 

it  appeared  that  Freeman  was  leading  a  horse  and 
tumbril  laden  with  turnips  across  the  gnen  when 
Boberts  came  riding  up,  shouting,  **  Get  off  the  grass." 
That  was  the  first  iotimatioa  that  Freeman  reodved 
that  Boberts  objected  to  his  using  the  green  lor 
cartioff.  Freeman  did  not  get  off  the  |prass,  but  con- 
tinuea  leading  his  horse  and  tumbnl  towards  his 
farm.  Boberti  then  rode  right  up  to  Freeman  and 
hit  him  across  the  back  and  hesMl  with  a  hunting 
whip. 

Prior  to  the  assault  no  dispute  iiad  ever  taken  place 
between  Freonan  and  Boberts  as  to  their  oommon 
rights,  and  previous  to  the  day  of  the  assault,  the 
16th  of  November,  he  (Freeman)  had  used  the  oommon 
without  let  or  hindrance  for  a  great  number  of  years. 

During  the  hearing  of  the  case,  before  the  bench, 
the  point  was  taken  by  oounsd  for  the  defendant 
that  the  jurisdiction  of  the  magistrates  was  ousted  by 
reason  of  the  fact  that  there  was  a  daim  of  right  set 
up  by  Boberts,  and  further,  that  it  was  in  rela&m  to 
that  daim  of  right  that  the  assault  complained  of  was 
committed. 

After  hearing  counsd's  argument  on  both  ddes, 
and  after  retiring  to  consider  the  evidenoe  and  the 
arguments  of  counsel,  the  justices  dedded  there  was 
no  evidenoe  before  them  that  the  assault,  if  any,  had 
been  conunitted  in  oosmeotion  with  any  bond  flde 
assertion  by  Boberts  of  his  daim  of  right.  Thdr 
reasons  for  so  deciding  were  that  it  was  not  disputed 
by  the  complsinant  in  the  assault  case  that  both  he 
and  tiie  accused  enjoyed  common  rights,  but  no 
evidenoe  was  tendered  by  tbe  aoonsed,  or  at  all,  to 
show  that  prior  to  the  actual  time  at  iriiich  the  assault 
was  committed  any  compldnt  had  been  made  by  him 

(a.)  Beported  by  B.  G.  Stillwbll,  Esq.,  Barrister* 

at-Law* 
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of  aoy  alleged  ouiflance  oaosed  by  tbe  complainaxit  or 
of  any  notioe  addreesed  to  the  oomplalnant.  Aa  to 
the  use  of  An>all  Green,  evidenoe  was  giyen  that  both 
Freeman  and  Roberts  during  the  two  months  prior  to 
tbe  assault  had  taken  tumbiils  laden  with  products 
aoross  the  green  without  oomplaint  being  addressed 
by  either.  Toe  jostioes  added  that,  although 
Roberts  had  alleged  that  the  green  was  oat  up  and 
damaged,  there  was  no  oonfirmation  of  that,  and 
there  was  no  evidenoe  that  damage  had  been  previouily 
done  m  this  way.  Farther,  that  there  was  no  eyidenoe 
that  any  notioe  of  oomplaint  had  erer  been  addressed 
by  Roberts  to  Freeman. 

The  justioes  therefore  disallowed  the  objeotion  and 
oonyicted  the  defendant. 

This  rule  was  thereupon  obteined  on  behalf  of  the 
defendant. 

WiiUer  Stewart,  for  the  complainant,  showed  cause 
against  the  rale.— The  decision  of  the  justioes  on  the 
eyidenoe  before  them  was  right.  Both  the  com- 
plainant and  defendant  enjoyed  rights  of  common 
oyer  Aspall  Green,  and  therefore  the  complainant  was 
not  a  trespasser.  ICoreoyer,  prior  to  the  assault,  no 
complaint  had  eyer  been  made  by  the  defendant  of 
any  improper  use  of  the  common  by  the  complainant. 
No  real  question  of  title  arose  In  tbis  case.  A  mere 
friyolous  claim  of  right  does  not  take  away  the  right 
of  jostioes  to  deal  with  a  case  like  this. 

Horace  Avory,  K.C.  (FT.  BowUy  EUsUm  with  him), 
in  support  of  the  rule.— Section  46  of  the  Offences 
AMnst  the  Person  Act,  1861,  contains  as  follows : 
'*Proyided  always,  that  nothing  herein  contained 
shall  authorize  any  justices  to  hear  and  determine  any 
case  of  assault  or  battery  in  whidi  any  qaestioa  shall 
arise  as  to  the  title  to  any  lands,  tenements,  or 
hereditaments,  or  any  interest  therein  or  accruing 
therefrom.  ..."  In  the  present  case  a  question 
was  raised  as  to  title  in  land  or  as  to  an  interest 
therein,  and  therefore  the  jurisdiction  of  the  jostioes 
was  ousted  whether  or  not  the?  think  a  bond  fide 
daim  was  not  raised.  The  justification  set  up  for  the 
assault  was  that  the  oomplainaut  was  exoeediog  his 
rights  as  a  commoner  and  was  thereby  causing 
damage  to  the  defendant's  interest  in  the  land  in 
respect  of  his  right  of  pasture.  On  a  daim  as  to 
title  arising  the  justioes  cannot  proceed  to  inquire 
into  and  determine  by  summary  oonyiction  any  excess 
of  force  alleged  to  haye  beeo  used  in  the  assertion  of 
title :  Beg.  y.  Pearson,  L.  R  5  Q.  B.  237, 18  W.  R.  Dig. 
58.  A  commoner  may  remoye  by  force  anything  tbat 
obstructs  his  enjoyment  of  the  conmion:  Perry  y. 
FitzHowe,  8  Q.  B.  767  ;  Daviu  y.  Williame,  16  Q.  B. 
546 ;  and  HM  y.  Harding,  4  Burr.  2426.  [Dablxng, 
J.,  here  referred  to  Jonee  y.  Jonee,  1  H.  &  0.  1,  11 
W,  R.  Dig.  156,  and  Beg.  y.  Cridland,  5  W.  R.  679, 
7  E.  A  B.  853.]  [Lord  Alvebstowb,  L.O.  J.— Does 
not  the  proyiso  to  section  46  mean  that  &ere  must  be 
a  question  as  to  the  title  to  the  land  or  a  question  as 
to  the  title  to  any  interest  in  the  land  accruing  there- 
from?] The  meaning  is  tiiat  where  there  is  a 
dispute  as  to  land  the  jurisdiction  is  ousted. 

Our.  adv.  vtUt. 

March  17.— Lord  Alvbrstonb,  L.C.J.— This  was 
a  rule  niei  for  a  writ  of  certiorari  to  bring  up  and 
quash  a  oonyiction  for  assault,  and  the  question 
was  raised  whether  the  justices  had  jurisdiction  to 
entertain  the  matter  ou  the  ground  that  the  pro- 
ceedings came  within  the  proyiso  of  section  46  of  the 
Offences  Against  the  Person  Act,  1861.  Before  I 
deal  with  that  section  it  may  be  as  well  that  I  should 
state  the  facts.  The  complainant  was  J.  G.  Freeman, 
and  Roberts  was  the  defendant.  Freeman  and 
Roberts  both  had  rights  oyer  a  green  at  Aspall,  and 


it  appeared  that,    two   or   three   days  before  the 
assault  complained  of  took  placs.  Freeman  had  beeo 
carting  across  this  common  in  a  way  which  Boberti 
objected  to.     It  did  not  appear  that  Roberta  bad 
giyen  Freeman  any  notice  or  raised  any  qaestioa 
against  what  he  was  doing  until  the  day  of   the 
occurrence.     On  the  day  in  question,  Freeniaa  was 
carting  swedes  aoross  the  green,  and  defendant,  after 
some  remonstraooe — ^it  did  not  appear  what — aasanlted 
the  complainant  by  striking  him  with  a  riding-whip. 
The  justioes  oonyicted  the  defendant,  and  came  to 
the  oondusion  that  the  objection  raised  on  behalf  of 
the  defendant,  that  the  jutisdiotion  of  the  ja^tioes 
was  ousted  on  the  ground  that  the  case  raiaed  a 
question  as  to  an  interest  in  land,  was  friyolous. 
Mr.  Ayory  has  argued  that  the  question  that  had  aziaen 
was  a  bond  fide  claim  of  right,  and  I  do  not  suggest  that 
Mr.  Ayory  was  not  right  to  a  certain  extent  in  con- 
tending the  maratrates  did  not  perfectly  and  oleariy 
appreciate  the  cufferenoe  between  a  qunation  arising 
under  the  proyiso  to  section  46  and  a  bond  fide  daim  of 
right.    It  was  not  denied  that  the  defendant  might 
haye  been  indicted  for  what  happened,  but  it  was 
argued  by  Mr.  Ayory  that  because  the  question  as  to 
the  rights  of  common  was  connected  with  the  assault 
the  justices  had  no  jurisdiction.    I  am  of  opinion  tiie 
justioes  were  quite  right,  and  the  pcMnt  raised  by 
Mr.  Ayory  is  not  a  good  one.    I  do  not  think  that 
section  46  can  be  construed  as  proyiding  that  any 
question  of  interest  in  land  wheneyer  raised,  and 
hbweyer  ndsed,  is  sufficient  to  oust  the  jurisdiotaon 
of  tbe  justioes.    I  tbink  the  justices'  jurisdictioa  is 
ousted  when  the  question  as  to  the  title  to  land  or 
interest  accruing  tberefrom  arises  in  the  proceedings. 
A  question  of  title  does  not  arise  in  the  proceed- 
ings because  the  defendant  says  he  owned  the  land 
upon  which  the  plaintiff  was  when  the  assault  took 
places.    It  seems  to  me  that  in  the  present  case  no 
question  of  title  arose  at  all  and  no  question  of 
interest  in  land  arose  either.    Both  parties  upon  the 
affidayit  were  admitted  to  be  commoners,  and  both 
were  admitted  to  haye  rights  there.     No  question 
arose  as  to  their  rights  or  title. 

Mr.  Ayory  argued  that  there  was  a  right  for  oom- 
moners  to  remoye  an  obstruction,  and  he  cited 
authorities  which  are  certainly  bhiding  upon  us. 
In  my  opinion,  howeyer,  to  show  that  a  question 
of  right  might  arise  in  some  proceedings  in  which 
commoners  might  haye  a  right  in  law  to  remoye  an 
obstruction,  in  no  way  solyes  the  question  as  to  the 
true  meaning  of  the  proyiso  in  section  46,  or  as  to 
the  conditions  necessary  for  the  application  of  that 
proviso.  Mr.  Ayory  also  relisd  on  the  case  of 
Beg.  y.  Pearson.  It  was  heM  in  that  case  that 
if  it  was  shown  a  bond  fide  question  ^  as  to  the 
title  of  land  is  inyolyed,  the  jurisdiction  of  the 
maffistrates  is  ousted.  If  that  case  was^  really  an 
authori^  upon  the  question  raised  in  this  case  we 
should  be  bound  by  it ;  but  in  my  opinion  the  faots 
in  that  case  were  different  in  substuice  from  the  facts 
in  the  present  case  so  far  as  the  proyiso  is  concerned* 
It  was  uncontradicted  in  the  oaie  of  Beg.  v. 
Pearson  that  the  assault  was  oonmiitted  in  the  assertion 
of  title,  and  it  was  not  denied  that  the  defendant  was 
raising  a  daim  of  title.  The  reason  why  in  such  oases 
the  justices'  jurisdiction  is  ousted  is  that,  unless  it  were 
ousted,  tiie  justices  would  indirectly  decide  a  question 
of  right  and  title  between  the  parties.  It  is  quite  plain 
that  no  question  of  right  arises  in  the  case  now  befoce 
us,  botli  parties  being  wbere  they  had  a  right  to  be 
when  the  assault  took  place.  The  justices  came  to  a 
right  conclusion  when  they  considered  that  ^e 
defence  in  urging  tbat  a  daim  of  title  had  arisen  was 
friyolous,  and  in  that  sense  the  justioes  were  right  in 
I  considering  the  bona  fides  of  the  daim*    I  am  of 
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optnion  that  no  questioii  of  title  did  ariae»  and  there- 
fore the  role  mnit  be  dJochuged. 

Dabukq,  J. — I  agree.  It  seems  to  me  that  to  hold 
otherwiae  would  be  to  determine  that  magistrates 
conld  not  conviot  a  person  of  assault  if  it  were  oom- 
mitted  in  the  course  of  a  quarrel  regarding  land,  and 
that  irrespective  of  whether  the  assault  was  committed 
on  the  land  or  not.  By  his  contention,  Mr.  Avory 
would  Bay  that  if  a  mortgagor  or  mortgagee  of  Ittnd 
in  Torkshirs  were  to  fight,  say  in  Birmingham,  as  to 
whether  the  equity  of  redemption  was  gone  or  not, 
the  magisfcratDS  could  not  oonyict  either  of  them  of 
assault.  The  statute  cannot  mean  that,  and  the  oon- 
itruetion  the  Lord  Ohief  Justice  has  put  upon  the 
seotion  is,  in  my  opinion,  the  right  one. 

Ghahnbll,  J. — I  agree.  I  only  wish  to  add  that 
our  judgment  proceeds  on  the  footing  that  the  words 
of  the  proviso  in  section  46  must  be  read  so  that  the 
word  **  title'*  governs  the  words  ''lands,  tenements, 
or  hereditaments,"  and  also  the  words  "any  interest 
therein  or  accruing  therefrom."  In  the  present  case 
no  question  arose  as  to  the  title  to  any  intervst  in 
land  or  aooruing  therefrom.  It  was  argued  that  it  is 
not  easy  to  give  a  meaning  to  the  words  "  any  interest 
therein  or  accruing  therefrom,"  but  in  my  opioion 
they  apply  exactly  to  a  right  such  as  this,  a  profit  d 
prendre  arising  out  of  laud.  If  aoy  question  had 
arisen  in  this  case  as  to  the  title  to  any  interest  in 
land,  or  as  to  the  title  to  any  interest,  therein  or 
accruing  therefrom,  such  as  a  right  of  common,  the 
statute  would  have  applied;  but  no  suoh  questions 
arise.  The  right  of  common  was  admittedly  in  both 
parties. 

Bule  discharged* 

Solicitors  for  complainant,  Morris  &  Bristow,  for 
LawUm,  Wames,  di  8ons^  Bye. 

Solicitors  for  defendant,  Guscotte  &  Fowler. 


^Si£\))  Feb.l6;M«ohl. 

Fbybbioks  and  Othebs  v.  Httbbabd.  (a.) 

Pradice — Foreign  jiAdgment,  action  to  en/orce-^Claim 
founded  on  alleged  breach  of  agreement — Judgment 
signed  in  default  of  appearance  against  a  British  sub- 
ject not  resident  in  the  country — Condition  of  agree 
ment  that  all  disputes  shouUd  be  submitted  to  foreign 
jurisdiction. 

By  a  contract  made  in  Belgium  betufeen  the  plaintiffs 
and  the  defendant,  who  was  a  British  subject  neither 
domiciled  nor  resident  in  Belgium  it  was  agreed  that  all 
disputes  should  be  submitted  to  Belgian  jurisdiction* 
Disputes  leaving  arisen^  the  plaintiffs  sued  the  defendant 
in  the  Tribunal  of  Commerce^  Ghent,  the  citation  or 
summons  being  duly  sent  by  registered  post  to  the  defend- 
ant's address  in  England,  and  recovered  judgment  in 
default  of  appearance. 

Held,  that,  as  the  defendant  had  agreed  to  submit  dis^ 
putes  arising  out  of  the  contract  to  Belgian  jurisdiction, 
he  WM  bound  by  the  judgment  of  the  foreign  court. 

Held,  also,  that  whether  in  fact  he  received  the  citation 
by  post  was  immaterial,  as  the  proceedings  were  regular, 
and  even  if  by  some  accident  the  citation  did  not  reach 
the  defendant,  as  he  alleged  toas  the  aue,  it  would  be  no 
answer  to  the  action* 

Oopin  V.  Adamson,  22  W.  B,  658,  L,  B.  9  Ex.  346, 

(a.)  Reported  by  Ebskinb  Bsid,  Esq.,  Barrister- 

at-lAW. 


and  Bousillon  v.  Bouaillon,  28  W.  B.  623,  14  Ch.  D. 
351,  considered  and  followed. 

Action  set  down  for  hearing  under  order  14. 

The  action  was  brought  by  Albert  Feyericks  and 
two  other  gentlemen,  Belgian  subjects,  against  C.  F. 
Hubbard  to  recover  £1,280  alleged  to  be  doe  under  a 
Belgian  judgment  entered  for  the  plaintiffs  in  default 
of  appearance  by  the  defendant  in  certain  proceedings 
before  the  Tribunal  of  Commerce,  Ghent. 

Montague  Shearman,  tor  the  pluutiffii. — The  cause 
of  action  is  the  breach  of  a  contract  entered  into  at 
Ghent,  dated  the  7th  of  September,  1895,  whereby 
the  plaintiffi  agreed  to  purchase  from  the  defendant 
the  Belgfian  patent  for  improved  ovens  for  £1,000 
down  and  the  balance  as  therein  agreed.  The  plaiu- 
tiffs*  case  was  that  the  defendant  Had  failed  to  com- 
plete his  contract  "  inasmuch  as  he  did  not  instruct 
their  workmen  to  make  ttie  ovens  satisfactorily,"  and 
the  company  promoted,  to  make  and  sell  the  ovens  in 
Belgium  was  consequently  a  failure.  The  action  to 
recover  the  £1,000  they  liad  paid  was  brought  in  the 
Belgian  courts,  the  plaintiffa  alleging  that  as  the 
agreement  provided  that  all  disputes  between  the 
parties  should  be  lubmitted  to  Belgian  jurisdiction 
the  judgment  of  that  tribunal  was  binding  on  the 
defendant.  A  judgment  by  default  in  a  foreign  court 
is  not  binding  on  the  defendant  unless  he  has  sub- 
mitted to  the  jurisdiction.  If  the  defendant  had 
entered  an  appearaoc^,  there  could  have  been  no 
question  raised  of  his  submissioo,  and  the  agreement 
here  to  submit  disputes  to  Belgian  jurisdiction  is 
equivalent  to  entering  an  appearance.  Moreover, 
four  months  were  allowed  for  appealing,  and  have  now 
expired.  There  was  no  question  here  that  ^e  pro- 
ceedings were  regular  according  to  Belg^ian  law. 

Daniel  Warde,  for  the  defendant. — The  judgment 
obtained  by  default  against  the  defeodant  cannot  be 
enforced  against  him  here,  for  he  was  not  a  subj  ct 
of  or  resident  in  ihe  country  in  which  the  judgment  was 
obtained :  Schibsby  v.  Westenholz,  19  W.  B.  587,  L.  B.  6 
Q.  B.  155.  Nor  can  the  rule  laid  down  by  that  case  be 
sot  over  by  the  plaintiffii  showing  merajr  that  the 
aefendant  had  agieed  that  all  disputes  relanng  to  the 
agreement  shoud  be  submitted  to  Bjlgi^n  juris- 
diction. At  the  time  proceedings  were  taken  in  the 
Belgian  court  there  was  no  dispute  between  them,  and 
the  defendant  denies  that  he  received  notice  that 
these  proceedings  were  being  instituted. 

Montague  Shearman,  in  reply,  referred  to  Qopin  v. 
Adamson,  22  W.  B.  658,  L.  B.  9  Ex.  345,  and  Batik  of 
Australasia  v.  Harding,  9  G.  B.  661. 

Cur.  adv.  vuU. 

March  1. — ^Walton,  J.,  in  giving  judgment,  said : 
This  is  a  case  in  whicli  the  plaintiffs  are  suiug  the 
defendant  for  the  sum  of  £1,208 19 j.  Id.,  being  money 
due,  as  they  allege,  from  the  defendant  to  the  pl«intifftf 
under  the  final  judgment  in  the  Tribunal  of  Oommeroe 
of  Ghent,  in  Belgium,  bearing  date  tiie  15  th  of 
November,  1900.  The  question  I  have  to  decide  is 
whether  the  judgment,  first,  is  properly  proved,  and 
secondly,  is  binding  on  the  defendsnt,  who  is  not  a 
Belgian  subject;  nor  was  he  at  tiie  time  of  the 
judgment  or,  so  far  as  I  can  see,  ever  been,  domiciled 
in  Belgium,  and  was  not  served  with  any  process 
within  the  jurisdiction  of  the  Belgisn  court.  It  has, 
however,  been  proved  that  the  judgment  was 
delivered  regularly  by  the  Belgian  tribunal;  that 
it  is  a  final  judgment,  and  that  all  the  requirements 
of  Belgian  law  with  regard  to  citation,  service  of  pro- 
cess  or  otherwise,  have  been  oomj^lied  with.  The 
question  is  whether  tibat  judgment  is  binding  on  the 
defendant.     It  is  8«id  to  be  binding  because  by  the 
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termt  of  the  oontnust  apon  which  the  actioQ  was 
brought  in  Belgium  it  was  proyided  {inter  alia)  that 
"  all  dispates  relating  to  this  present  agreement  and 
to  ite  fulfilment  shall  be  labmitted  to  the  B«lffian 
juriidiotion."  The  oontract  was  made  on  the  7w  of 
Beptembar,  1895,  and  appears  to  have  been  ezecated 
in  Qhent  in  Belgium  by  the  defendant  on  that  data 
Now  ifc  is  said  that  inasmuch  as  by  the  terms  of  the 
contract  upon  which  the  claim  in  Belgium  was  made 
and  for  a  breach  of  which  the  nlaintiffii  seek  to  recorer 
the  sum  which  has  been  fouua  to  be  due  to  them  by 
the  Belgian  tribunal,  the  defendant  Hubbard  agreed  to 
submit  all  disputes  under  the  M^reement  to  the  Belgian 

i'urisdiction;  and  therefore  t£at  Hubbard  is  b^uud 
y  the  decision  of  the  Belgi>in  court.  At  the  trial  the 
question  arose  whether  Hubbard  was  properly  served 
with  a  Belgian  citation,  which,  as  required  hf  Belgian 
law,  was  sent  him  by  registered  letter.  A  receipt  was, 
hower^r,  produced,  purporting  to  hare  been  signed 
by  Hubbud.  The  defendant  was  called  bef (ve  me 
and  he  denied  that  the  signature  was  his,  and  he 
denied  also  that  he  ever  receired  the  summons  by 
post 

Now  it  does  not  appear  to  me  to  be  necessary  to 
decide  the  question ;  for  indeed  it  is  irrelerant.  If 
the  defendant  is  bound  by  the  deoiiion  of  the  Belgian 
court,  then,  providing  the  proceedings  there  were 
regular,  and  providing  the  service  is  given  in  accord- 
ance with  the  regulations  of  the  Belgian  court,  the 
fact  that,  by  some  accident,  the  particular  document 
did  not  reach  the  defendant  woula  not  be  any  answer 
by  him  to  this  action.  Oa  the  other  hand,  if  the 
defdidaat  is  not  bound  by  the  jurisdiction  of  the 
B^i;ian  tribunal,  it  is  immaterial  whether  he  had 
notice  of  the  proceedings  or  not— whether  the 
summons  was  served  or  not.  Therefore  it  does  not 
appear  to  me  to  be  necessary  to  determine  whether 
the  defendant  did  in  point  of  fact  sign  the  receipt— 
whether  in  fact  he  received  the  summons  or  did  not. 

Now  the  general  question  raises  tiie  point  upon 
which  I  took  time  to  consider  the  law,  of  whether  the 
"defendant  is  bound  by  a  foreign  judgment,  whether 
he  contracted  to  submit  himselz  to  the  forum  in  wh\€h 
that  judgment  has  been  obtained  or  not  I  do  not 
think  there  is  any  case  directly  in  point,  for  there  is 
no  case  which  appears  to  decide  that  the  mere  fact  of 
the  oontract  on  which  the  proceedingt  arose  contained 
a  stipulation  that  the  parties  would  submit  to  the 
foreign  tribunal  has  been  held  to  be  sufficient  itself  to 
maVe  the  deaision  of  the  foreign  tribunal  binding  in 
itself.  But  I  fiad  that  in  ttie  case  of  RousiUon  v. 
nausiUon,  28  W.  B.  623,  14  Oh.  D.  351,  Fry, 
J.,  reviewed  all  the  cases  on  this  subject  very 
fully  and  states  the  condusian  at  whioh  he  arrives. 
At  p.  371  he  says,  "What  are  the  circumstances 
which  have  been  held  to  impose  upon  the  defendant 
the  duty  of  obeyiog  the  decision  of  a  f orei^  court  P 
Havtiu^  regard  to  the  cases  of  SchihBby  v.  Westenhoh 
and  Uopin  v.  Adamson,  they  may,  I  think,  be 
stated  thus.  The  courts  of  this  country  consider  the 
defendant  bound  where  he  is  a  subject  of  a  forego 
conntrv  in  which  the  judgment  has  been  obtained ; 
^riiere  he  was  a  resident  in  the  foreign  country  when 
the  action  began ;  where  the  defendant  in  the 
character  of  plaintiff  has  sdected  the  forunn  in  which 
he  is  afterwards  sued ;  where  he  has  voluntarily 
appeared;  where  he  has  contracted  to  submit  him- 
self to  the  forum  in  which  the  judgment  was  obtained, 
and  posfliblv,  if  Becqud  v.  MacOarthy,  2  B  ft  Ad. 
951,  be  right,  where  the  defendant  has  real  estate 
within  the  foreif^  jurisdiction,  in  respect  of  whidi 
the  cause  of  action  arose  whilst  he  w«s  within  that 
jurisdiction." 

Now  that  is  the  classification  by  Fry,  J.,  of  the 
several  cases  in  which  a  defendant  is  bound  by  the 


judgment  of  a  foreign  tribunal,  and  one  of  them 
covers  this  case  namely,  where  he  has  coiitracted  to 
submit  himscdf  to  the  forum  in  which  the  jad^meot 
was  obtsined.  If  that  is  the  lav,  then  the  judpasnt 
in  this  case  is  binding  upon  the  defendant^  end  the 
plaintiffs  are  entitled  to  judgment  here.  It  was 
not  absdntaly  necessary  lor  Fry,  J.,  to  deoide  that 
point  in  his  judgment  in  the  case  of  BotuiOcm  v. 
BautUlan*  He  refers  there  to  the  case  of  Ocpin  v. 
Adamson^  I  think  the  facts  in  that  oaae  mi^t 
possibly  be  distinguished  from  the  facta  in  the 
present  case.  It  apparently  was  decided  by 
Amphl^tt  and  Pigott,  BB.  (and  the  Chief  Banm, 
Kelly,  did  not  disagree  with  them),  on  the  g^nnd 
that  a  man  majr  contract  with  others  that  his  rights 
shall  be  determined,  not  ooly  by  foreign  l»w»  bat  by 
a  foreign  tribunal — and  by  reason  of  such  a  oontzaict. 
not  of  any  alleffianoe,  abeolnte  or  qualified,  he  woidd 
become  bound  oy  the  tribunal's  decision.  Taetwiors 
Oopin  V.  Adamion  is  practicslly  a  deoisioii  tiiat  a 
defendant  who  has  made  a  contract  to  be  bound  by 
the  jurisdiction  of  a  foreign  tribonal  npon  any 
question  arisinff  under  the  contract  is  bonnd  by  a 
inbsequent  dedtion  of  the  tribunal,  althoa|^  lie  is 
not  domiciled  within  the  jurisdiction  of  the  tribunal, 
was  not  served  within  the  jurisdiotion  of  the  tribunal, 
and  was  not  resident  within  the  jurisdiotion  of  tte 
tribunal  at  the  time  the  proceedings  oommeoced. 
I  feel  that  I  am  bound  by  the  deoimon  of  Oopin  v. 
AdamBon  as  it  was  interpreted  by  Fry»  J.,  in 
BotmlUm  v.  BoutiQhn.  Here  the  defendant  did  oon- 
tract that  he  wou'd  submit  all  disputes  reUiing  to 
the  agreement  in  question  to  the  Belgian  juris- 
diction ;  that  means  not  merely  that  he  will  sabant 
but  tha^  he  is  bound  by  the  decision  of  the  Belgian 
tribunaL  On  that  ground,  on  the  cases  I  have 
raf erred  to,  the  juds^ent  which  has  been  obtained 
is  binding  on  the  oefendant,  and  inasmnch  aa  the 
proceedings  in  the  Belgian  court  were  perfectly 
regular,  and  the  service  required  by  the  Belf^an 
law  was  sufficient,  I  do  not  thick  that  it  ia  open 
to  him  even  to  raise  the  question  that  by  some 
accident  or  mistake  the  summons  did  not  rw-aUy 
reach  him  in  Eogland.  It  cannot  be  said  that  there 
is  anything  in  the  nature  of  the  Belgian  pi 


or  in  their  law  of  procedure,  with  regard  to  servioe, 
which  is  contrary  to  natural  justice. 

For  these  reasons  I  think  that  the  plaintifff  are 
entitled  to  recover  judgment  for  the  amoont  whi<^ 
th^y  claim,  with  costs. 

Sjlicitors  for  the  plaintiffs,  LeighJUm  A  Savury, 

Solicitors  for  the  defendant,  Mdedl/e  A  Siorr. 


,  Div.  \ 


K.  B.  Div. 


Jan.  13;  Feb.  1. 
Taylor  v.  Hollaed,  (o.) 

Limitations,  Statute  o/^- Action  on  judgment — PoH/Mijf- 
ment — Bankruptcy — Release — Eteal  Property  LimUa-- 
tion  Act,  1874  (37  cfi;  38  Vict,  c  57),  $.  8. 

A  plaintiff  in  1884  obtained  judgment  in  the  English 
courts  for  £15,067  9a  11(2.  He  aftenoards  obtained  a 
judgment  in  1886  in  the  courts  of  the  South  African 
Republic  for  £9,335  6s  4d.  in  respect  of  the  same  debt, 
and  received  the  latter  amount  in/uU  under  the  defend- 
anfs  bankruptcy. 

Held,  that  his  judgment  in  the  English  court  was  now 
barred  by  the  Real  Property  Limitation  Act,  1874,  cmd 

(a.)  Reported  by  C.  G.  Wilb&aham,  Bsq.,  Bar- 
S  rister-at-Law, 
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that  it  was  not  taken  out  of  the  statute  hy  the  payment 
under  the  bankruptcy  proceedings  in  the  South  African 
courts,  and  that  the  judgment  obtained  there  operated  as 
a  discharge  of  the  original  judgment  debt, 

ThiB  was  «o  aciioii  to  reooTer  a  sam  of  money 
alleged  to  be  due  under  a  judgment. 

Herbert^  K.C,  tad  Compton  SmUht  for  the  plaintiff. 

McuxLskie,    2r.C.»    and    Lewis    Thomas,   for    the 
defendant. 

The  faets  of  the  cafe  and  the  arguments  of  oonnael 
•uffioiently  appear  from  the  judgment. 

Feb.  1. — JsLF,  J. — ^ThiB  was  an  action  tried  before 
me  without  a  jury  on  the  13th  of  January  last, 
whereby  the  plaintiff  sought  to  reoover  the  sum  of 
£8,515  5s.  4d.  balaooe  alleged  to  be  due  for  prindpal 
and  interest  on  a  judgement  obtained  by  the  plaintiff 
against  the  defendant  in  the  Queen*s  Bench  Division 
dated  the  28th  of  June,  1884,  for  £15,067  9fl.  lid., 
including  costs.  Three  defences  were  relied  upon  by 
the  defendant :  (1)  That  the  Statute  of  LImitotioDS— ^e 
Beal  Property  Lunitalion  Aat,  1874  (37  ft  38  Yioto.57), 
s.  8 — was  a  bar  to  the  action  ac  more  than  twelve  years 
had  elapsed  between  the  date  of  the  judgment,  21st 
of  Jun^,  1884,  and  the  date  of  the  issue  of  tbe  writ 
in  this  action,  August,  1901  ;  (2)  that  on  the  12th  of 
May,  1886,  the  ^ujedntiff  obtained  judgment  in  the 
courts  of  the  South  African  Republic  (the  TransTaal) 
against  the  defendant  for  £7,000  and  interest  thereon 
at  8  per  cent,  and  costs  for  the  same  cause  of  action 
as  that  now  sued  upon,  and  recovered  from  the  defend- 
ant's trustees  in  insolvency  £9»635  4s.  6d.  in  respect 
thereof,  and  therein  the  judgment  now  sued  upon 
was  merged  or  satiified ;  (3)  tnat  the  defendant  was 
released  from  tbe  caqse  ol  action  now  sued  upon  by 
the  sequestration  and  insolvency  proceedings  in  the 
Transvaal.  As  to  the  plea  of  the  Statute  of  limita- 
tions, the  plaintiff's  counsel  formally  contended  that 
the  case  was  governed  not  by  37  &  38  Yict  c.  57,  s.  8, 
which  makes  the  period  twelve  yean,  but  by  3  &  4 
Will.  4.  c  42,  s.  3,  which  makes  the  period  twenty  years. 
But  they  adiCDitied  that  since  the  case  of  Jay  v.  John'* 
itone,  41  W.  B.  161,  [1893]  1  Q  B.  189,  they  would 
only  rely  on  this  point  in  the  House  of  Lords.  It 
was  further  argued  on  behalf  of  the  plaintiff  that 
the  case  was  taken  cut  of  the  statute  by  a  part 
payment  within  twelve  years  of  £9,635  4s.  6d.  on 
accoimt  of  tke  debt  under  the  oircumstancei  herein- 
after appearing. 

The  defendant  was  formerly  an  official  in  the  Trans- 
vaal lor  the  then  South  African  B^ublio,  and  was 
domiciled  there,  but,  being  temporaniy  in  England, 
he  borrowed  money  from  the  plaintiff,  contractmg  to 
repay  the  loan  with  a  very  heavy  bonus  recoverable 
in  Bogland,  where  there  were  n» usury  laws  in  force. 
On  his  failure  to  pay  he  was  sued  iu  the  Queen's 
Bench  Division  by  the  plaintiff,  who  recovered  against 
him  the  judgment  sued  upon  in  this  action.  In  1886 
the  plaintiff  sought  to  enrorce  the  judgment  against 
the  defendant,  who  had  then  returned  to  the  &ans- 
vaal,  iu  the  courts  of  the  South  African  Bepublic. 
The  action  was  brongfat  to  recover  the  £15.067  9j.  Ud. 
and  infer  ^st  upon theBoglish  judgment.  ThsTransvaal 
court,  presided  over  by  Kiotzl,  G.J.,  instead  ol  either 
^ving  judgment  for  the  amount  of  the  Eoglith 
judgment,  or  refusing  to  enforce  it  at  all,  took  a 
middle  course.  They  mquired  into  the  merits  of  the 
original  cause  of  action  to  the  extent  of  findingtiiatonly 
£7,000  had  been  actually  lent  by  the  plaintiff  to  the 
defendant,  and  that  the  rest  of  the  £15,067  7s.  Ud. 
had  substantially  consisted  of  a  Ixmns  by  wav  of 
interest  on  the  loan,  and  refused,  whether  rightly  or 
wrongly  it  is  not  for  me  to  say,  to  give  judgment  for 
the  whole  amount,  holding  such  bonus  to  be  usarious 


and  uoreasonaUe  and  not  enforceable  by  the  law  of 
the  South  AMcan  Bepublio,  but  gave  judgment  for 
£7,000  and  interest  at  8  per  cent,  from  the  date  of 
the  Bnglish  judgment  (instead  of  4  per  cent.,  which 
would  be  recoverable  in  this  couotry),  making  a  total 
of  £9,635  48.  6d.    The  plaintiff  thereupon  took  pro- 
ceedings in  the  courts  of  the  South  African  Bepublic 
lor  sequestration,  and  executors    or   trustees  were 
appointed  by  the  Transvaal  courts.    The  estate  xeould 
not  pay  all  the  claims  of  the  creditors  against  the 
defendant,  amounting   to  £12,000.    The  defendant 
then  availed  himself  of  a  payment  made  on  his  behalf 
by  another  person  (BCr.  Stveirright}  to  the  executors 
of  £12,350  158.  lid.,  and  undertook  to  be  respomible 
f6r  any  further  li-ibilities.    The  £9,636  4s.  6d.  was  then 
paid  in  full  by  the  executors  to  the  plaintiff^s  agents, 
and  ultimately  the  sequestration  and  insolvency  were 
annulled  and   the  defendant  was  rehabilitated  and 
released  from  all  d«bts  claimable  against  his  estate. 
It    was  contended  f(v  the  plaintiff  that  this  pay- 
ment  took   the    case  out   of    the   statute.       The 
defendant's  couni>el,  on  the  contrary,  contended,  first', 
that  payment  was  not  on  account  ol  the  Bnglish 
judgment,  but  on  aoount  ol   the   South   African 
judgment;  secondly,  that  it  was  not  made  by  the 
defendant  or  his  agents;  and  thirdly,  that  it  was 
not  such  a  payment  as  is  contemplated  by  the  statute, 
not  being  one  from  wHich  an  acknowledgment  of 
liability  and  a  promise  to  nay   the  residue  of  the 
the  English  judgment  could  be  inferred.    I  am  of 
opinion  that  the  defendant's  contention  is  correct  on 
all  these  groimds.    The  payment  was  not  made  on 
account  of    the   English   judgment,   which,  in   my 
opinion,  was  necessary  to  take  the  case  out  ol  the 
stotute,  but  in  satisfaction  of  the  Transvaal  judjnnent, 
and  if  this  is  a  question  ol  fact  I  so  find.    Taking 
the  other  two  grounds  together,  as  they  are  vwy 
closely  connected  with  -one  another,  I  find  tiiat  the 
payment,  although  the  defendant  took  advantage  of 
it,  and  obtained  his  release  by  means  ol  it,  and  spoke 
of  it  as  made  by  him,  was  not  in  fact  made  by  him 
or   by   any   agent  ol    hJs,    but    by   the   curators 
under  his  sequestration   out  ol    the  money  lound 
by  Mr.  Sivewnght,  and  it  was   not  in  fact  made 
voluntarily,  but  by  way  ol  execution  of  a  hostile 
judgment  obtained  agaiost  the  defendant  in  inviium. 
under  these  circumstances  it  is,  I  think,  impossible  to 
infer  from  the  payment  of  the  £9,63548. 6d.  an  acknow- 
ledgment by  the  defendant  or  any  agent  of  his  to 
pay  the  residue  of  the  English  judgment.    This  beiog 
so,  I  am  of  opinion  that  there  was  no  part  payment 
of  such  a  kind  as  to  take  the  case  out  of  the  statute. 
The  old  case  ol  Jatkson  v.  Fairbank,  2  H.  Bl.  340,  was 
relied  upon  by  the  plaintLiTs  counsel  to  show  tiiat  a 
payment  by  the  trustee  in  bankrupU^  mav  be  suffi- 
cient.   But  I  consider  that  that  case  has  bean  prac- 
tically overruled  by  Daviu  v.  Edwards,  7  Ex.  Oh.  22, 
and  Ex  varU  Topping,  13  W.  B.  1025, 4  De  G.  J.  ft  S. 
551,  ana  is,  I  think,  inconsistent  with  other  modem 
decisions.    An  attempt  was  made  on  behall  ol  the 
plaintiff  to  establish  a  distinction   betwesn  3  ft  4 
WilL  4,  c.  27,  s.  40,  and  37  ft  38  Yict.  c.  57,  s.  8, 
and  to  show  that  the  latter  statute  made  the  fact 
of  a  |)art  pavment  ipso  fado  sufficient,  without  the 
necessity  ox  showing  that  it  was  made  under  circum- 
stances from  which  an  admission  of  a  liability  and 
a  promise  to  pay  would  be  infened.      The  only 
dimarence,    however,    in   the   wording   of   the  two 
statutes  Is  the  substitution  ol  the  pmod  of  twelve 
years  for  twenty,  and  Lord  Beher  (then  Brett,  L.J.) 
in  Ha/rhek  v.  Ashberry.  30  W.  B.  327,  19  COi.  D.  639, 
says :  **  In  all  Statutes  of  Limitations  the  principle 
on  which  they  proceed  is  that,  in  those  cases  m  wluch 
a  payment  is  lulowed  to  take  the  case  out  of  the 
operation  ol  the  Statute  ol  Limitations  it  must  be 
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■ooh  a  payment  aa  amounts  to  an  acknowledgment  of 
liabilitj^."  And  Sir  G.  J^uel  emphasiies  the  same 
propontions.  For  these  reasons  I  hold  that  the 
Statute  of  limitations  ii  a  complete  bar  to  this  action. 
I  am  farther  of  opinion  that  the  second  defence  relied 
on  by  the  defendant  is  established.  If  the  plaintiff 
had  merely  obtained  jadsrment  in  the  Transvaal, 
and  finding  it  was  for  £9,635  4s.  6d.  instead  of 
£15,067  9s.  lid.,  had  not  taken  any  steps  to  realize 
tiiat  judgment,  he  could,  I  think,  have  sued  after- 
wards in  this  country  for  the  original  debt.  But, 
in  my  opinion,  when  he  accepted  the  judgment 
with  its  distinct  inddentf  (i.e.,  the  bonus  strock 
off,  but  8  per  cent,  instead  of  4  per  cent,  put 
on)  and  proceeded  to  sequestration  and  ultimately 
obtained  the  £9,635  48.  6d.  In  full,  I  think  he  had 
elected  to  take  the  jadgment  of  tbe  foreign  country 
to  which  lie  had  appealed  in  discharge  of  the 
whole  cause  of  action,  and  could  not  afterwards  sue 
for  the  residue  of  the  debt  in  Bagland.  What  he 
wants  to  do  is  to  take  from  the  foreign  court  the 
judgment  which  that  court  gave  for  tiie  whole  cause 
of  Mtion,  and  sue  for  the  residue  here.  To  do  this 
would  be  to  approbate  and  reprobate,  or  in  more 
homely  language  to  blow  hot  and  cold,  which  neither 
law  nor  common  sense  wfll  allow :  see  Barber  t. 
Lamb,  8  W.  B.  461,  8  G.  B:  N.  S.  95,  where  Earle, 
0. J.,  says :  "  It  would  be  contrary  to  all  principle 
for  the  party  who  has  chosen  such  tribunal,  and 
got  what  was  awarded,  to  seek  a  better  judgment  in 
respect  of  the  same  matter  from  another  tribuaaL" 
In  my  opinion  the  third  defence  fails,  as  the  release 
in  a  foreign  country  could  not  per  »e  get  lid  of  a 
cause  of  action  arising  out  of  a  contract  to  be  per- 
formed in  this :  see  Dicey's  Ckmflict  of  Laws,  [1896]  &. 
113,  p.  451 ;  Qibbi  y.  La  BodiU  Indus6rielle  et  Com- 
mereiale  dea  M^taux,  25  Q.  B.  D.  399,  39  W.  B.  Dig. 
57.  But  for  the  reasons  above  set  forth  I  think  the 
other  two  defences  are  sound,  and  I  give  judgment 
for  the  defendant  with  costs. 

Solicitors  for  plaintiff,  ffur/ord  &  Taylor » 

Solicitors  for  defendant,  Lewit  &  Lewit. 
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In  re  JuKBS. 
Ex  parte  Thb  Officiai.  Bbobiveb.  (a.) 

Bankruptcy — Fraudtdent  conveyance — Transfer  of  whole 
of  debtor's  property  for  a  past  debt — Protected  trane- 
actum— Bankruptcy  Ad,  1883  (46  A  47  Vid.  c.  52), 
8.  4  (1)  (b)  ;  «.  49. 

A  transfer  of  the  whole  of  a  debtors  property  for  a 
past  debt  is  not  protected  by  section  49  of  ike  Bankruptcy 
Act,  1883,  though  a  similar  transfer  for  a  present  con- 
sideration may  be  protected  by  that  section* 

Shears  v.  Gh>ddard,  44  W.  B.  402,  [1896]  1  Q.  B. 
406,  distinguished* 

Application  by  the  official  receiver  acting  as  trustee 
in  the  bankruptcy  for  an  order  setting  aside  a  transfer 
of  property  by  the  bankrupt  as  fraudulent  and  void. 

Upon  the  9th  of  August,  1901,  the  bankrupt,  a  cab 
proprietor,  transferred  seventeen  cabs,  sixteen  horses, 
ana  sixteen  sets  in  harness  to  the  respondent, 
Cliristopher  Whitfield,  in  payment  of  a  past  debt 
of  £150. 

(a.)  Beported  by  P.  M.  Fbanokb,  Bsq.,  Barrister- 

at^Jjaw. 


At  that  date  the  bankrupt  was  heavily  indebted 
to  his  com  merchants,  who  were  pressing  far  payment 
and  had  refused  to  supply  any  more  com  unlees  their 
account  was  paid. 

The  stodk-m-trade  transferred  by  the  bankrupt  was 
practicallv  all  the  property  he  possessed. 

A  receiving  order  was  made  against  the  bankrupt 
on  the  4th  of  October,  1901.  His  debts  ware  retamed 
at  £296,  and  his  assets  at  £10,  but  as  a  matter  of  fact 
they  realized  nothing. 

He  was  adjudicated  bankrupt,  and  the  official 
receiver,  who  was  appointed  trustee  in  the  bankroptpy, 
launched  the  |»esent  motion. 

A.  H,  Oarrington,  for  the  offidal  receiver,  having 
TOOved  the  facts,  submitted  that  the  transfer  to 
Whitfield  was  void  against  the  trustee  in  bankruptcy 
as  being  an  assignment  of  the  whole  of  the  debtor's 
property  for  a  past  debt,  and  consequently  an  act  of 
bankruptcy. 


G*  A.  8ooU,  for  the  respondent,  relied  upon  Shears 
V.  Ooddard,  44  W.  S.  402.  [1896]  1  Q.  B.  406,  when 
a  transfer  of  the  whole  of  a  debtor's  property  for  a 
present  consideration  was  upheld. 

Cfarrington,  in  reply,  referred  to  In  re  Sharp^  Ex 
parte  Qundry  v.  Johnston,  83  L.  T.  Rep.  416,  49 
W.  B.  Dig.  8. 

Wbioht,  J. — It  seems  to  me  that  this  case  ia  not 
quite  within  the  decision  is  Shears  v.  Goddard.  I 
think  it  is  quite  clear  tiiat  here  the  debtor  committed 
an  act  of  bankruptcy  by  parting  with  the  whole  of  hit 

troperty  to  satisfy  a  past  debt.  I  do  not  think  tiiat 
shidl  be  deciding  anything  contrary  to  what  was 
held  to  be  the  law  in  Shears  v,  Goddard  in  holding 
that  section  49  of  the  Bankruptcy  Act,  18S3,  does 
not  protect  a  person  who  in  satisfaction  of  n  past 
debt  takes  over  the  whole  of  the  debtor's  property, 
knowing  that  there  are  other  creditors,  m  Shmrs 
V.  Goddard  it  did  not  appear  that  the  purchaser  knew 
that  he  was  takmg  the  whole  of  the  dehtor'a  property, 
or  that  any  fraud  on  the  Bankrupty  Acta  waa  oon- 
templated.  I  think  that  a  person  who  takes  over  the 
whole  of  the  debtor's  property  under  the  airenm- 
stanees  of  the  present  case  cannot  be  held  to  be  acting 
in  good  ^th,  and  the*  transaction  is  notjproteoted  by 
the  provisions  of  section  49  of  the  Bankniptoy  Act, 
1883. 

Application  aUowed* 

Solicitors  for  the  appliesnt,  G*  B,  Howard  <fe  Bom* 

Solicitors  for  the  respondent,  Alfred  White  d:  Co* 
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Court  of  AyyeaU 

From  GhaD.  Diy.  ) 

(OolUns,  M.fi..  and  Stirling  and  [    May  13,  14,  15. 

Oozens-QEirdy,  L.JJ.)  ; 

Bradshaw  v.  WiDDsmoTON.  (a.) 

Limiiaiion,  8tattUe»  of—Mortgage^^ — Payment  of  Merest 
by  person  liable  to  the  mortgagor'to  pay — Beal  Property 
Limitation  Act,  1874  (37  &  38  Vict,  c,  67),  «.  8— 
Solicitor* $  hooke — Entry  against  intereet—Admiaei' 
hility  in  evidence. 

Payment  to  a  rnortgagee  of  interest  due  upon  the  mort- 
gage  hy  a  person  who  ia  liable  to  make  the  payment  as 
between  himself  and  the  mortgagor  is  a  sufficient  payment 
within  section  8  of  the  Real  Property  Limitation  Act, 
1874,  to  prevent  time  running  against  the  mortgagee 
under  the  statute. 

Dedsi&n  of  Backley,  J.  (49  IF.  B,  698),  affirmed. 

This  was  an  appeal  from  a  dedaion  of  BuoUey,  J. 
(reported  49  W.  B.  698). 

The  facte  were  as  follow :  On  the  Ist  of  Angnst, 
1879,  James  E.  Bradshaw  mortgaged  the  *<  Fafr  Oak  " 
esttte  to  J.  J.  Moss  to  seoure  the  repayment  of  a  sum 
of  £6,171  148.  6d.  and  interest  at  4  per  cent. 

Moss  was  the  sorviving  trustee  of  the  will  of  Sir 
Edward  Oast,  of  whose  estate  the  mortgage  money 
formed  part.  The  defendants  succeeded  Moss  as 
trustees,  and  he  and  they  were  referred  to  in  the  case 
as  the  Oust  trustees. 

James  B.  Bradshaw  borrowed  the  money  for  his 
son,  William  Bradshaw,  to  whom  it  was  im- 
mediately paid  over.  On  the  same  day  William 
Bradshaw  executed  a  bond  to  secure  the  repayment 
to  his  father  of  the  amount  lent— that  is  to  say,  the 
principal  money  due  under  the  mortgage  and  interest 
at  4  per  cent. 

OurtmeU  Harrison,  of  the  firm  of  Birch,  Ingram,  & 
Harrison,  acted  as  solicitor  for  all  parties,- and  the 
deeds  were  left  in  his  keeping.  He  also  paid  the 
interest  on  the  mortgage  to  the  Oust  trustees.  In  the 
books  of  the  firm  till  1886  William  Bradshaw 
was  treated  as  paying  the  interest  on  the  mortgage 
to  his  father,  James  E.  Bradshaw,  and  the  Oust 
trustees  as  receiving  it,  although  James  E.  Bradshaw 
in  his  account  was  not  treated  as  receiving  it  from  his 
■on.  After  1886  and  down  to  1892  in  his  account 
WiUiam  Bradshaw  was  treated  as  paying  the  intcorest 
direct  to  the  Oust  trustees. 

In  September,  1887,  James  E.  Bradshaw  died,  leaving 
William  Bradshaw  and  Ha^ri'on  his  executors. 

In  October,  1892,  William  Bradshaw  paid  EEarrison 
the  mortgage  money  of  £6.171  14s.  6d.  This  money 
appeared  in  the  books  of  Harrison's  firm  as  a  credit 
on  the  account  of  William  Bradshaw.  In  the  account 
of  the  Oust  trustees  in  the  firm  books  there  was  the 
extraordinary  position  of  affairs  that  tiie  trustees 
were  treatea  as  having  received  this  money,  and  they 
continued  also  to  be  treated  as  receiving  from  time 
to  time  the  interest  due  upon  it.  As  a  matter  of  fact 
Harrison  misappropriatea  the  morte^age  money  and 
never  paid  it  to  the  Oust  trustees,  to  whom  he  con- 
tinued to  pay  interest  down  to  1898  or  1899.  In  1899 
Harrison  committed  suicide. 

At  this  time  the  plaintiff,  Oolonel  J.  0.  Bradshaw, 
was  the  owner  of  Fair  Oak.  H«)  had  had  part  of  it 
conveved  to  him  by  his  father  in  1884  in  exchange 
for  ower  land  which  he  gave  his  fatiier,  and  he  had 
purchased  the  remainder  from  the  trastees  of  his 
father's  estate  in  November,  1887. 


(a.)  Reported  by  J.  I.  Stiblino,  Esq.,  Barrister- 

at-Law. 


In  both  cases  he  bousht  without  knowing  of  the 
Oust  mortgage,  and  in  ooth  cases  the  propar^  was 
expressed  to  be  conveyed  free  from  incumbrances. 
Oonsequently,  as  between  himself  and  his  father  and 
his  father's  trustees,  the  latter  were  bound  to  dis- 
charge the  sum  due  under  the  mortgage  and  the 
interest. 

Harrison  acted  as  solicitor  for  all  parties  in  these 
purchases,  and  the  deeds  remained  in  his  hands. 
Upon  the  death  of  Harrison  the  existence  of  the 
Oust  mortgage  was  discovered.  The  Oust  trustees, 
no  longer  receiviog'  their  interest,  gave  notice  to 
Oolonel  Bradshaw  to  pay  off  the  mor^;age,  and  that 
in  default  th^  would  sell  the  property. 

Thereupon  Oolonel  Bradshaw  brought  the  present 
against  them,  asking  for  a  declaration  that  their 
rif  ht  to  the  mortgage  was  extinguished,  and  for  an 
inionction  to  prevent  them  selline  the  property. 

The  trustees  counterdaimed  ror  payment  of  the 
mortgage  money,  or  in  the  alternative  for  fore- 
closure or  sale. 

At  the  trial  of  the  action  before  Buckley,  J., 
William  Bradshaw  was  not  called  as  a  witness.  The 
books  of  Birch,  Ingram,  &  Harrison  were  produced, 
and  upon  the  evidence  before  him  his  lor^hip  con- 
cluded that  as  bettreen  his  father  and  himself  William 
Bradshaw  was  liable  for  the  nrindpal  and  interest  of 
the  mortgage  money,  and  uiat  there  was  a  special 
arrangement  between  them  that  the  son,  having  had 
the  money,  should  keep  down  the  interest  upon  it. 

His  lordship  dismissed  the  action  against  the 
trustees,  and  gave  judgment  in  their  favour  upon 
the  counterclaim. 

Oolonel  Bradshaw  appealed. 

H,  TerreU,  Z'.C,  and  G.  Henderson,  for  the  plaintiff. 
— ^To  prevent  time  running  under  tiie  statute  there 
must  be  either  payment  or  acknowledgment  by  a 
person  who  is  capable  of  representing  the  person  in 
possession  of  the  land.  Williiun  Bradshaw,  even  durins 
his  father's  lifetime,  was  not  in  any  way  his  fathei^ 
agent  for  the  purpose  of  making  these  payments.  At 
any  rate,  after  1886,  when  the  property  was  conveyed 
to  the  plaintiff  free  from  incumbnuices,  you  can  infer 
no  authority  to  William  Bradshaw  to  make  these 
payments,  as  the  father  believed  that  the  debt  had 
ceased  to  exist.  In  any  case  the  agency  was 
determined  on  the  father's  death.  Nor  was  William 
Bradshaw  a  person  bound  to  pay  the  interest*  He 
was  only  bound  to  pay  interest  on  the  bond,  not  on  the 
mortj^age.  Even  assuming  that  the  books  kept  by 
EEunson  are  admissible,  tiiey  only  show  that  after 
1886  paymente  were  made  by  William  Bradshaw,  who 
was  not  the  mortgagor  or  ms  agent,  or  bound  to  him 
by  privity  of  estate.  You  cannot  infer  from  them 
any  agreement  in  1879  by  William  Bradshaw  to  pay  this 
interest.  But  it  is  suboiitted  that  these  books  are  not 
admiisible  at  alL  They  were  not  kept  in  pursuance 
of  a  duty,  and  even  if  the^  were  there  is  no  evidence 
to  show  that  the  entries  m  them  were  made  at  the 
time  of  the  transactions  to  which  they  refer. 

Astbury,  K.C.,  and  Farrer,  for  the  Oust  trustees. — 
An  action  brought  by  a  mortgagee  within  twelve 
years  after  the  last  payment  of  interest  can  succeed 
even  agaiost  a  person  who  has  acquired  a  saod  title 
against  the  mortgagor  by  reason  of  the  Statute  of 
Limitations.  Here  the  payment  by  a  person  who 
was  liable  as  between  himself  and  the  mortgagor  is 
sufficient  to  prevent  the  statute  runninff  against  us. 
Harrison's  books  are  admissible  in  evidence  on  two 
grounds — ^first,  they  contain  entries  of  paymen^j 
received  by  him  which  are  dearly  admissible  as  entries 
against  Interest;  secondly,  an  agent  in  receipt  of 
money  from  a  client  is  under  a  duty  to  keep  an 
account,  and  all  the  authorities  show  that  where 
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there  is  a  daty  to  keep  ao  aooonnt  tuch  ao  aocoimt  is 
admieaible  in  evidenoe. 

Terrett,  K.C.,  replied. 

The  following  anthorities  were  referred  to  in  the 
ooorse  of  the  argument:  Lovele$a  y.  Eichardsan,  4 
W.  B.  617,  2  Jut.  N.  8.  716;  Bright  v.  LegerUm,  9 
W.  B.  239,  2  De  G.  F.  &  J.  606 ;  Hope  v.  Hope,  [1893] 
W.  N.  20 ;  Massey  v.  Allen,  28  W.  R.  212,  13  Oh.  D. 
668 ;  Newhould  v.  Smith,  33  W.  B.  690,  34  W.  B.  690, 
29  Oh.  D.  882,  33  Oh.  D.  127 ;  Chinnery  v.  Evan;  13 
W.  B.  20,  11  H.  L.  Oa».  116;  Harlock  v.  Ashherry,  30 
W.  B.  327, 19  Oh.  D.  539;  Lewin  v.  Wilion,  11  App.  Caa. 
639,  36  W.  B.  Dig.  122 ;  Astbury  v.  Aaihury,  46  W.  B. 
636,  [1898]  2  Oh.  Ill ;  In  re  Lord  Cli/den,  Anrudy  v. 
Agar-EUia,  48  W.  B.  428,  [1900]  1  Oh.  774 ;  Brown  v. 
Gordon,  1 W.  B.  2, 16  Beav.  302 ;  Doey.  Eyre,  17  Q  B. 
366;  Ludhrooky.  Ludhrook,  49  W.  B.  465.  [1901]  2 
E.  B.  96 ;  Higham  y.  Ridgway,  10  East,  109 ;  Taylor 
on  Eyidenoe,  pp.  438,  466,  460,  496. 

OoLLiNS,  M.B. — ^Thii  action  ariees  in  a  somewhat 
onriooB  fashion.  It  is  an  action  brought  by  Mr.  John 
Oharles  Bradshaw,  who  is  now  the  owner  of  the  Fair 
Oak  estate,  against  the  Oust  trustees,  to  haye  it 
declared  that  the  estate  is  free  from  a  certain 
mortgage  if  it  eyer  existed.  If  it  eyer  did  exist  he 
wanto  a  declaration  that  it  does  not  now  bind  the 
estate. 

That  is  met  by  the  trustees  by  saying  that  there  has 
been  a  payment  of  interest  within  the  period  of 
twelye  years  before  action,  which  takes  it  out  of  the 
Statute  of  Limitations,  and  they  claim  that  the 
mortgage  is  binding,  and  counterclaim  agaiost  the 
executors  of  the  mortgagor  for  payment  of  the 
principal  sum  and  foreclosure  against  the  plaintiff. 

The  property  belonged  to  Mr.  James  B.  Bradshaw, 
who  was  the  father  of  the  plaiatiff,  and  the  falher  also 
of  another  gentleman,  Mr.  William  Bradshaw,  who 
is  now  the  surviving  executor  of  his  father.  The 
father  borrowed  the  sum  of  £5,171,  and  the  question 
of  law  that  arises  upon  the  facts  in  this  case  is 
whether  a  payment  which  was  made  within  twelye 
years  before  action  was  made  under  such  circum- 
stances as  to  be  a  payment  by  the  mortgagor  within 
the  meaning  of  the  8th  section  of  the  Statute  of 
Limitations  (37  &  38  Vict.  c.  67)  coupled  as  to  the 
daim  for  foreclosure  with  the  statute  7  Will.  &  1  Yiot. 
c.  28. 

That  question  inyolyes  an  examination  of  the  dr- 
oumstances  under  which  this  mortgage  came  into 
existence,  and  a  difficulty  arises  by  reason  of  the 
fact  that  all  the  parties  that  I  haye  no«7  mentioned 
had  a  common  solicitor,  Mr.  Harrison,  of  the  firm 
of  Ingram  &  Harrison,  who  is  now  dead. 

A  yery  great  discussion  was  opened  before  us  by 
Mr.  Terrell  as  to  whether  or  not  certain  accounts 
kept  by  Mr.  Harrison  in  his  capacity  as  solicitor 
between  the  parties  were  or  were  not  admissible  in 
eyidence.  Tnose  accounts  were  between  him  and  the 
father,  James  Edward  Bradshaw,  and  between  him 
and  the  son,  Mr.  William  Bradshaw,  and  then  there 
were  also  the  accounts  kept  with  the  Oust  trustees. 
But  there  are  certain  facts  that  are  either  capable  of 
proof  by  admissions  or  stand  proyed  quite  apart  from 
documents  kept  by  the  solicitor,  and  I  tnink  that 
they  may  be  shortly  stated  thus  :  There  is  no  doubt 
that  Mr.  William  Bradshaw  was  heayily  indebted. 
There  is  no  doubt  that  he  was  desirous  of  raisiog  a 
loan  of  £6,000  odd,  and  that  the  machinery  by  wmch 
that  loan  was  obtained  was  by  his  father  raising  a 
sum  by  mortgaging  his  estate  of  Fair  Oak, 
with  the  Oust  trustees,  and  by  handing  the  money 
as  receiyed  to  his  son.  There  is  abo  no  doubt 
that  the  mortgage  was  effected  and  interest 
continued   to   be   paid    upon    it    right    down    to 


1892.  I  need  not  carry  it  beyond  that.  It  wis  piid 
by  Mr.  Harrison,  who,  it  is  admitted,  was  the  ttsoi 
or  the  solicitor  aotiog  for  the  mortgagor,  Mr.  J.  S. 
Bradshaw,  down  to  his  death,  and  who  con- 
tinued to  act  as  solioitor  for  his  executors,  of  iHlob 
he  was  one,  after  his  death.  Those  facts  sre 
admitted. 

But  it  is  said,  admittinff  those  facta,  there  is  nc 
eyidenoe  of  a  payment  by  the  mortgagor  idiichwodi 
keep  aliye  the  obligation  of  the  mortgagor  under  the 
Statute  of  Limitations. 

The  section  primarily  in  question  is  the  8Qi  section 
of  the  Act  which  I  haye  jost  referred  to.  It  ii  ia 
in  these  terms — ^[His  lordship  read  the  section,  lad 
continued :]— and  the  section  of  the  Act  7  WilL  4 
&  1  Vict.— the  whole  Act  oonsiats  of  one  aectka 
— after  reciting  that  there  were  certain  doubts  aitp 
how  far  the  statute  applied  to  mortgages  and  that  it 
was  expedient  that  those  doubts  should  be  removed- 
proyides  as  follows — [His  lordship  read  the  sectioD,  and 
continued :]  Deding  first  with  what  I  haye  called  the 
uncontested  facts,  how  does  the  matter  stand  ?  Ton 
haye  a  mortgage  created,  you  haye  interest  paid  upon 
it  right  up  to  a  period  within  the  Statute  of  Lioiiiir 
tions  by  a  person  who  is  admitted  to  haye  been  the 
solicitor  to  the  mortgagor  himself  and  aftarwudi 
to  his  executors,  and  you  haye  the  payment  ad- 
mittedly receiyed  as  and  for  a  payment  under  tUi 
mortgage  by  the  mortgagees.  Starting  at  that  /nW 
facAe  case,  why  is  the  mortgagee  not  entitled  to 
succeed  P  It  seems  to  me  that  alone  is  sufficient  to 
justify  the  mortgagee  here  in  saying,  "  There  ha 
been  a  payment  made  within  the  statutory  period  on 
this  mortgage.  Therefore,  though  I  accept  that  a 
against  a  person  who  has  been  in  possession,  aa  the 
plaintiff  has  here,  for  more  than  twenty  yean,  ^ 
I  onus  is  upon  me  to  show  that  that  mortgage  ia  alife; 
yet,  accepting  it,  I  proye  by  admissions  or  o/tttiub"- 
and  the  facts  which  I  haye  mentioned  are  uncontested 
— **  a  continuous  payment  of  interest  by  a  person  who, 
pHmd  facie,  is  the  proper  person  to  pay  it  to  penoDi 
who  haye  receiyed  it  under  the  mortgage."  It  aeeoi 
to  me  tiiat  that  throws  the  onus  of  proof  on  the 
persons  who  say  that  the  mortgage  has  ceaaed  to 
exist;  that  is,  on  the  plaintiff  here.  The  queition  then 
would  be  whether  he  has  discharged  that  onus  which 
has  been  thrown  back  upon  him  by  showing  tiiat 
these  payments  were  made  under  such  drcuniatanoei 
as  not  to  be  payments  by  the  mortgagor  within  the 
meaning  of  the  section. 

If  the  case  rested  there  and  if  Mr.  Terrell  suooeeded 
in  the  yery  yehement  argument  which  he  bii 
addressed  to  us  with  a  yiew  to  excluding  the  ^^^^^ 
kept  by  the  solicitor,  it  seeois  to  me  that  Mr.  Tew 
would  haye  no  answer  to  this  cauie  at  all,  becanaehe 
elected  not  to  call  the  person  now  liying  who  hnowi 
most  about  this  matter — ^yiz.,  Mr.  William  Bradahaw. 
the  son.  Haying  deliberately  elected  not  to  do  that,  he 
comes  before  us  and  objects  strenuously  to  theadoo- 
sion  of  the  accounts  kept  by  Mr.  Harrison  which  pnr- 

Sort  to  show  the  whole  history  of  the  finanoial 
ealings  between  these  parties,  the  father,  Janet » 
Bradshaw,  the  son,  Mr.  William  Bradshaw,  and 
himself.  It  seems  to  me  that  Mr.  TerreU  oaonot 
really  adyance  a  step  in  this  case  without  going  into 
those  accounts.  Therefore  I  think  that  though  this 
decision  might  be  rested,  and  firmly  rested,  qoite 
apart  from  anything  in  those  accoimts,  which  w^ 
specially  dealt  with  by  the  learned  judge  below,  jfK 
as  Mr.  Terrell,  though  trying  to  keep  them  out,  hie 
relied  himself  upon  some  of  the  facts  which  vgV^ 
in  them,  I  think  it  will  be  better  on  the  whole  to 
deal  with  them.  Deeding  with  them  invol^ 
a  slight  consideration,  but  I  think  a  oonocy 
consideration  will  be  enough  of  the  question  how  ftf 
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they  really  are  admusible.  With  respeot  to  that  qnes- 
iion  it  teems  to  me  that  Mr.  Terrell  is  really  not  in  a 
I)Osition  before  na  to  raise  the  question  as  a  matter  of 
strict  law  whether  these  documents  are  admissible  or 
not,  because  at  the  trial  Mr.  Astbury  was  there 
with  the  evidence  which  would  have  told  us  the 
precise  conditions  under  which  these  documents  came 
into  existence.  Owing  to  what  passed  between  him 
and  Mr.  Terre)l  in  the  presence  of  the  judge  at  the 
time  that  eyidenoe  was  not  caQed,  and  having  remrd 
to  the  nature  of  theadnuasions  interchanged,  and  Mr. 
Terrell's  very  pronounced  admission  to  us  as  to  what 
was  in  his  own  mind  at  the  time,  and  to  the  attitude 
of  the  judge,  and  to  the  absence  of  any  note  regarding 
any  objection  either  in  the  note  handed  to  us  or  in 
his  lordship's  judgment — ^which  is  a  yery  careful 
judgment — to  the  complete  absence  of  any 
reference  to  this  point,  it  is  obvious  to  me  that  the 
explanation  of  what  took  place  before  the  learned 
judee  was  this :  That  Mr.  Terrell  had  not  in  his  mind 
at  the  time  the  technical  difficulties  which  arose  as  to 
the  admissibility  of  an  entry  made  by  a  deceased 
person,  but  that  he  was  of  opinion  that  theee  entries 
were  really  re$  inter  <dio%  cuskt,  and  did  not  bear 
directly  upon  his  position,  and  were  not  admissiUe  in 
evidence  as  between  parties.  He  had  that  in  his 
mind.  I  do  not  think  that  there  were  present  to  his 
mind  the  technical  grounds  upon  which  statements 
made  by  a  deceased  person  are  or  are  not  capaUe  of 
being  received  at  all  in  evidence.  I  think  that  his 
view  was  that  if  these  entries  were  allowed  they  really 
were  not  evidence  against  his  clients,  and  tiiat  ti^ey 
were  irrelevant.  He  certainly  did  not  bring  it  to  the 
learned  judge's  mind — in  fact,  I  understood  him  to 
admit  this  himself — that  he  thought  that  there  were 
technical  objections  as  to  the  reading  of  these  entries 
at  all.  If  those  objections  had  Men  pressed  S&. 
Astburr  had  witnesses  who  were  prepared  to  deal 
with  them,  and  I  do  not  think  that  we  should  be 
justified  now  in  excluding  that  evidence  on  the 
ground  that  these  technical  conditions  had  not  been 
made  good  if  it  were  possible  that  tiiey  could  have 
been  made  good  by  Mr.  Astbury  by  calling  witnesses. 
One  objection  pressed  upon  us  l^  Mr.  TeneU  was 
that  as  to  the  dass  of  entnes  of  which  it  was  asserted 
that  they  were  entries  made  in  the  course  of  the  dis- 
charge of  duty,  they  must  not  only  be  made  in  course 
of  duty,  but  tiiey  must  be  made  at  the  time*  S&. 
Astbury's  witnesses  could  have  described  how  these 
entries  came  into  existence  and  when  they  were 
made.  He  certainly  cannot  deal  with  an  objection 
based  on  this  ground,  where  the  witness,  aft»r  dis- 
cussion, was  not  put  into  the  box  because  he  was  not 
wanted. 

There  is  a  further  observation  to  be  made  upon 
that.  If  this  case  had  been  seriously  argued  on  the 
ground  upon  which  Mr.  Terrell  argued  it  before  us, 
and  if  the  learned  judge  had  been  disposed  to  take 
his  view  of  it,  it  was  competent  for  Mr.  Astbury 
there  and  then  to  call  from  the  hostile  camp  the 
gentleman  who  knows  most  about  it,  but  who— I  have 
no  doubt  for  very  good  reasons — thought  it  desirable 
not  to  go  into  the  box,  and  that  is  Mr.  William 
Bradshaw.  We  could  not  put  Mr.  Astbury's  clients 
back  into  the  position  in  which  they  were  at  the  time, 
and  Mr.  Terrell  cannot  rely  on  the  technical  objections 
as  to  these  documents,  though  I  must  say,  after  hearing 
the  argument,  that  I  am  not  disposed  to  attach  very 
great  weight  to  them.  So  that  I  do  not  think  that 
the  question  is  now  open  to  us  any  more  than  it  was 
before  the  learned  jud^e  before*  whom  it  was  never 
raised,  and  whose  opinion  upon  it  we  have  not  got. 

Having  sud  that  much,  I  propose  now  to  refer  to 
one  document  which  is  outside  any  of  the  principles 
urged  by  Mr.  Terrell — that  is,  the  extract  from  the 


bill  book  kept  by  Mr.  Harrison,  which  bears  an  entry  : 
''Beceived  on  account  costs  of  loan,  the  24t^  of 
November,  1879,  £  150."  That  is  a  cLesor  entry  against 
interest  as  to  which  I  do  not  think  it  can  be  contended 
that  it  did  not  make  this  bill  admissible  in  evidence. 
But  when  you  get  this  biU  in  evidence  it  really  tdls 
the  whole  transaction  out  of  which  this  mortgage 
arose,  because  it  shows  that  the  object  of  raising  the 
money  was  Mr.  WiUiam  Bradshaw,  his  father  becoming 
the  nominal  debtor  and  mortgagor  between  him  and 
the  Oust  trustee,  but  between  him  and  his  son  raising 
the  money  for  his  son,  the  son  xmdertaking  the 
obligation  of  paying  the  interest  upon  the  mortffage. 
I  need  not  go  through  these  en&ies  in  detau,  but 
that  is  to  me  the  fair  and  inevitable  inference  to  be 
drawn  from  them.  The  money  was  borrowed  for  the 
purposes  of  the  son,  and  was  borrowed  l^  the 
machinery  of  the  father  giving  a  mortgage  upon  bis 
own  property.  We  know — ^in  fact  it  is  admitted — 
that  the  payment  of  interest  was  made  by  Harrison 
throughout  and  by  the  executors,  Hiurrison  and 
William,  after  the  death  of  the  testator.  If  that 
money  was  paid  by  the  person  William,  who  had  come 
under  that  obligation  which  is  evidenced  by  that  bill, 
how  can  that  be  said  to  be  a  payment  not  by  the 
mortgafforP  It  is  a  payment  which  was  made 
xmder  the  obligation  imposed  by  the  bargain  between 
the  parties  that  William  should  pay,  his  father 
being  responsible  directly  and  personally  to  the  Gust 
estate,  but  as  between  himself  and  William,  William 
being  the  real  debtor  and  the  father  being  the  surety. 
If  you  look  to  the  origin  of  the  inference  £awn  from  a 
payment  and  its  effect  in  keeping  the  security  alive,  it 
must  be  a  payment  by  the  mortgagor — that  is  to  say,  it 
must  be  such  a  payment  as  founds  the  inference 
that  the  mortgagor  acknowledges  the  security  as  a 
still  subsisting  security.  That  is  the  meaning  of 
saying  that  the  statute  only  runs  from  the  time  of 
payment.  It  does  not  say  in  terms  in  the  Act  that  it 
u  to  bs  a  payment  by  the  mortgagor,  but  it  obviouslj^ 
implies — and  the  cases  have  established— that  it 
must  be  such  a  payment  as  will  operate  as  an 
acknowledgment  by  the  party  to  the  contract,  the 
mortgagor,  of  the  subsistence  of  the  security.  After 
such  a  payment  he  cannot  say  that  at  the  time  of  the 
payment  the  security  did  not  exist.  You  get  that 
acknowledgment  just  as  much  when  you  get  an 
arrangement  between  the  mortgagor  and  somebody 
else,  either  by  a  contract  or  by  a  mere  mandate  that 
that  other  person  shall  pay  it  for  him.  Whether  that 
person  who  pays  has  the  obligation  imposed  upon 
him  by  law  as  a  legal  agent  witiiout  the  assent,  out 
still  having  all  the  rights  as  though  he  had  the 
assent,  of  the  mortgagor,  or  whether  you  have  him 
appointed  under  some  arrangement  with  the 
mortgagor  himself,  so  lonpf  as  ne^  pays  with  the 
assent  expressed  or  imphed  or  imposed  of  the 
mortgagor,  that  seems  to  me  to  be  a  payment  that 
keeps  fdive  the  liability^  of  the  mortgagor,  being 
in  point  of  law  an  admission  by  him  of  the  subsistence 
of  the  security.  It  seems  to  me  that  you  have  that 
element  exsctly  in  this  case  if  it  is  inferred  as  a  fact, 
as  I  have  no  hesitation  in  inferring,  and  as  Buckley, 
J.,  did  infer,  that  the  arrangement  at  the  inception  of 
this  mortgage  was  that  the  money  was  borrowed  for 
the  purpose  of  the  son,  and  that  as  between  the  father 
and  the  son,  the  son  was  the  real  principal  debtor  and 
the  father  the  surety.  To  follow  out  this  transaction 
and  looking  at  these  entries  as  in,  we  do  find  that  the 
interest  continued  to  be  paid  by  the  son  and  was  paid 
in  tbe  books  apparently  to  the  father's  account  down 
to  1886,  and  m>m  that  on  it  was  paid  direct  to  the 
Gust  trustees  so  far  as  appears  by  the  entries  in  Mr. 
Harrison's  books.  The  father  died  in  1887,  and  from 
k  that  on,  as  I  said,  the  two  executors,  Mr.  Harrison 
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and  Mr.  William  Bradshaw,  oontiziued  up  to  1889,  at 
all  eyenta,  to  pay  interest  in  the  same  way  as  it  had 
been  paid  before. 

The  payment  relied  upon  as  taldng  this  oase  out  of 
the  Statute  of  Limitations  must  be  a  payment  made 
before  1892.    I  think  that  1889  would  be  the  last 
date.    That  is  to  say,  it  must  be  a  payment  after  tiiie 
death  of  the  father.    It  was  very  strenuously  con- 
tended by  Mr.  Terrell  that  for  more  than  one  reason 
that  is  not  a  x>ayment  which  would  be  a  payment  by 
the  mortgagor  within  the  meaning  of  the  section. 
The  first  point  that  he  takes  is  that,  examining  the 
accounts  which  I  am  now  treating  as  in — I  think 
that  they  are  in  for  the  benefit  of  Mr.  Terrell  who 
conteited  them  rather  than  for  the  benefit  of  Mr. 
Astbnry — looking  through  those  you  find  in  1884 
a  transaction  indicated  which  would  seem  to  ^ow 
that  the  mortgage  of  £6,000  odd  was  in  point  of  fact 
paid  off,  and  tnat  though  interest  continued  to  be  paid 
m  the  same  way  b^  WilEam,  and  though  he  admits  that 
it  was  not  in  point  of  fact  paid  off,  still  this  entry, 
taking  it  at  the  highest  agunst  him,  indicates  some 
arrangement  between  tiie  father  and  Mr.  Harrison, 
wherdby  the  father  understood  that  the  mortgage 
either  had  been  paid  o£^  or  that  arrangements  were 
beinff  made  to  pay  it  off  which  justified  him  in  think- 
ing uiat  he  miffht,  as  he  did,  oonyey  tihe  estate  or  a 
part  of  it  which  was  subject  to  this  mortgage  free 
from  incumbrances  to  the  plaintiff.    Unquestionably 
he  did  convey  part,  and  uien  the  executors  after- 
wards conveyed  the  residue  to  the  plaintiff  free  from 
incumbrances.  Though  there  is  a  primd  fade  difficulty 
in  that  entry,  it  seems  to  me  that  it  is  only  a  primk 
facie  difficulty,  and  that  though  these  entries  are 
admissible,  they  are  like  every  other  evidence,  to  be 
simply  taken  for  what  they  are  worth,  and  tiiey  do 
not  Deoome  absolutely  unimpeachable  because  they  are 
admitted  in  evidence,  and  where  you  know,  ss  we  do 
know  now — ^lookmg  at  all  these  facts  as  we  are  doing — 
that  Mr.  Harrison  terminated  his  career  abruptly  by 
suicide,  and  that  for  some  period  before  his  death 
he  had  obviously  been  falsifying  his  books,  we  do 
look  frith  suspicion  at  the  enteies,  and  when  they  are 
inconsistent  with  other  facts  that  cannot  be  disputed 
we  must  accept  the  inference  that  tbey  are  not  to 
be  relied  upon.     Mr.  Terrell  contends  that  if  we 
accept  these  accounts  at  all  we  are  bound  to  accept 
them  absolutely  and  for  all  purposes  and  without 
qualification.    X  do  not  agree  to  that  at  all.    They 
are  only  evidence,  and  they  are  to  be  weighed  as 
every  other  evidence  is  weighed,  according  to  the 
probabilities  and  according  to  the  admitted  facts,  and 
where  they  do  not  agree  with  those  or  where  some 
particular  entry   does  not   agree   with   them  they 
or  it  must  be  rejected.    If  you  take  this  particular 
entry  it  does  not  accord  with  the  facts,  because  on 
the  ver^  date  at  which  it  is  asserted  that  this  mortgage 
was  paid  off  we  find  on  the  very  same  date — I  think 
on  the  17th  of  July,  1885,  that  William  gives  a  bond 
for  a  sum  which  embraces  this  very  sum — ^that  is  to 
say,  for  the  sum  of  £15,171,  bebg  £5,171  plus  the 
£10,000  fresh  loan.    That  is  absolutely  inconsistent 
with  the  notion  that  William  supposed  that  that 
mortgage   had    been    paid    off   and    the    interest 
continues  to  be  paid  in  the  same  way  as  I  have  said 
right  down  to  1892.    Therefore  it  seems  to  me  that 
piece  of  evidence  in  fact  is  displaced.    It  is  quite 
probable  that  there  was  some  suggestion  made  that 
something  of  the  kind  should  be  done,  and  it  may 
even  be  possible  that  Mr.   Bradshaw,  the   father, 
thought  that  it  was  going  to  be  done,  at  all  events 
to  such  an  extent  as  to  justify  him  in  making  a  con- 
veyance to  the  plaintifr  on  the  footing  that  these 
incumbrances   would   be   paid   off,    but    when   he 
conveyed     this     estate     free     from    incumbrances 


he  did  not  deny  the  incumbrances.  He  simply  ss 
between  himself  and  his  purchaser  left  the  obUgstian 
upon  himself  to  keep  the  interest  down.  Though  he 
may  have  supposed  it  was  ffoing  to  be  paid  off  so  as 
to  justify  him  in  makiog  uie  conveyance  that  dees 
not  in  t£e  least  carry  the  paper  entry  beyond  this, 
that  it  is  a  paper  entry  which  does  not  accord  with 
the  fact 

Then  Mr.  Terrell  says,  in  relying  on  the  payment 
by  William  as  taking  this  case  out  of  the  statute,  that 
you  can  only  use  it  lor  that  purpose  upon  the  infer- 
ence t^at  it  is  done  wiih  the  assent  of  the  mortgagor, 
and  if  the  mortgagor  is  under  the  impressioa  thsi 
the  mortgage  is  paid  off,  that,  at  any  rate,  gets  rid  of 
any  impbed  assent  or  admission  on  his  part  that  the 
security  is  still  subsisting.  He  regarded  it  as 
at  an  end,  and  you  cannot  draw  from  the 
fact  that  William  paid  it  an  inf erenoe  that  the 
father  aisented  to  ike  security  being  thereby  kept 
alive.  But  it  seems  to  me  that  that  point  cannot  be 
maintained  in  the  view  which  I  take  and  which 
Buckley,  J.,  took  of  the  original  arrangement  for  the 
mortgage  loan.  You  get  to  this,  that  William  osme 
under  a  liability  to  his  father  to  pay  the  interest  sad 
the  principal  upon  that  mortgage  as  long  as  it  sab- 
sisted.  That  obligation  continued  upon  him  as  long 
as  the  mortgs^  deed  subsisted,  whether  the  father 
tiiought  it  subSsted  or  not,  and  the  payment  by  him 
under  tiiiose  circumstances  xmder  the  contract  with 
his  father  would,  it  seems  to  me,  by  virtue  of  that 
contract,  be  a  payment  which  would  enure  si  s 
pajrment  in  relief  of  the  mortgage  on  the  still  sub- 
sisting contract  and  a  payment  which  would  be  taken 
to  be  made  with  his  assent  and  by  his  authority  under 
his  contract  That  contract  would  survive  although 
the  mcnrtgsgors  were  dead.  Therefore  it  would  oe 
possible  and  it  was  indeed  obligatory  still  opon 
William  as  between  hioiself  and  the  estate  1^ 
the  death  of  the  mortj^or  to  keep  alive  the 
mortgage  and  to  pay  the  mterest  as  he  did  pay  iti 
and  that  although  his  father  might  for  some 
time— I  do  not  know  that  the  impression  continued 
if  it  ever  existed ;  I  do  not  think  that  it  could  have 
continued  for  some  years  afterwards — ^have  been  under 
the  impression  at  one  time  that  the  mortgage  had 
been  paid  off.  Therefore  it  seems  to  me  that  you  get 
a  payment  which  has  all  the  essentials  to  make  it  an 
admission  by  the  mortgagor  tiiat  the  mortgage  still 
subsists. 

Then  Mr.  Terrell  takes  another  point  He  sajs: 
'*  Whether  these  points  that  I  have  so  far  taken  an 
right  or  wrong,  where  you  have  a  payment  by  a 
person  after  the  death  of  his  father,  and  it  is  a  pay- 
ment by  a  person  who,  although  he  was  exeoator, 
still  continued  to  be  what  he  was  before,  that 
person  " — who,  as  we  think,  was  the  person  for  whom 
the  money  was  borrowed — **  retained  his  attitude  such 
as  it  was  before  the  death  after  the  death,  notwith- 
standing that  he  had  become  an  executor,  and  no 
payment  made  by  him  can  have  any  more  force  or 
effect  than  if  he  had  not  been  executor  at  all" 
That  requires  some  little  analysis.  No  doubt  after 
the  fat^er*s  death  the  position  was  changed  to  this 
extent  that  the  father  was  not  there  to  be  personally 
and  ostensibly  bound  and  taken  to  make  the 
admission  involved  in  a  payment  made  by  his  son  of 
the  interest  from  time  to  time,  but  there  were  his 
representatives,  the  executors,  of  whom  the  one  was 
the  son,  and  Harrison,  the  other,  who  would  be  just 
as  much  bound  as  the  father  would  be  if  he  had  been 
alive.  They  were  persons  who  could  make  the 
admission  and  who  could  make  the  payment,  and  a 
fortiori  if  they  were  bound  hj  the  contract  made  by 
the  testator  as  his  representatives,  they  were  bound 
by  that  to  assent  to  whatever  was  done  in  carrying 
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oat  that  contract  by  the  other  party  to  it.  The  other 
difficulty  aiises  from  the  fact  that  the  other  party  to 
the  contract,  William,  was  himself  executor,  but  it 
was  perfectly  competent,  it  seems  to  me,  for  William 
and  Harrison  as  executors  to  stand  in  titie  shoes  of  the 
testator  and  approve  of  that  which  has  been  done  by 
one  of  them— Dy  William,  the  debtor — in  implement- 
ingthe  bargain  of  the  original  loan. 

Therefore,  it  seems  to  me  that  the  payment  by 
William  when  he  was  executor  is  exactly  on 
the  same  footing  as  the  payment  by  William 
before  his  father  died,  and  has  exactly  the 
same  consequences,  and  therefore  that  that  was  a 

food  payment  to  take  the  case  out  of  the  statute, 
do  not  think  it  is  necessary  to  totvel  into  any  of  tke 
numerous  cases  that  have  been  discuesed,  because  I 
think  that,  on  the  broad  principle  that  I  have  stated, 
this  bargain  dearly  brings  the  payment  by  Harrison 
within  the  limits  that  have  been  put  by  the  cases 
upon  the  right  to  say  that  a  payment  made  by 
another  person  is  a  payment  made  by  the  mortgagor. 
There  is  the  last  case  in  the  Privy  Oouncil,  Lwnn  v. 
Wilson,  which  clearly  covers  the  full  position  which  I 
find  as  a  fact  was  the  position  of  these  two  parties, 
the  father  and  the  son,  m  relation  to  this  mortgage. 

For  these  reasons  I  think  that  Buckley,  J.,  who  has 
delivered  a  most  admirable  judgment,  in  which  he  has 
discussed  all  the  authorities,  is  absolntelv  right,  and 
really  if  it  were  not  for  the  vigorous  and  interesting 
argument  which  has  been  addressed  to  us  here  by 
Mr.  Terrell  I  should  have  thought  it  sufficient  to  say 
that  I  entirely  agree  with  Buckley,  J.,  both  in  his 
reasons  and  in  his  conclusions.  I  think  that  this 
appeal  must  be  dismissed. 

SnBLiNa,  L.J. — I  am  of  the  same  opinion,  and  I  do 
not  wish  to  add  anything  to  what  the  Master'  of  the 
BoUs  has  said. 

Oozens-Habdy,  IaJ. — I  am  of  the  same  opiuion. 
I  only  desire  to  say  one  word.  The  real  point  seems 
to  me  to  be,  what  was  the  arrangement  actually  come 
to  ?  Buckley,  J.,  has  arrived  at  the  conclusion  that 
the  father  borrowed  money  for  William,  the  son,  and 
as  between  the  father  and  William,  the  son,  William 
was  the  person  liable  to  pay  the  interest.  Apart  from 
anything  else  it  seems  to  me  that  the  bill  of  costs  to 
which  the  Master  of  the  Bolls  has  alluded  oontains 
abundant  evidence  to  satisfy  that.  I  find  there  that  it 
is  a  bill  paid  by  the  sod.  I  fiud  *'  Instructions  for 
bond  from  you  to  your  father  to  secure  t?ie  amount." 
I  find  again  on  the  10th  of  October  **  Attended  you 
on  your  calling  when  you  execated  bond  to  your 
father  for  the  amount  raised  by  him  on  mortgage." 
Putting  together  the  fact  that  the  mortgage  was  for 
an  odd  sum — a  peculiar  sum — ^that  the  band  of  the 
same  date  was  also  precisely  the  same  sum  and  that 
the  rate  of  interest  was  the  same  and  that  there  are 
these  entries  in  the  bill  of  costs,  quite  apart 
from  other  dirouted  documents,  I  thmk  that  it 
is  abundantly  clear  that  as  between  the  father  and 
the  son,  the  son  was  bound  to  indemnify  the  father 
as  against  this  mortgage  obligation.  That  being  so, 
although  there  was  no  contract  between  the  mort- 
gagee and  the  son,  it  is  quite  sufficient  in  my  view 
that  there  was  a  contract  between  the  mortgagor  and 
the  son  which  as  between  these  parties  bound  and 
entitled  the  son  to  make  the  payments  of  interest  to 
the  mortgasee,  and  that  being  so,  there  has  been  a 
payment  of  interest  which  suffices  to  prevent  the 
statute  from  running.  Any  other  conclusion  than  that 
which  has  been  arrived  at  by  Buckley,  J.,  would,  I 
think,  have  placed  mortgagees  in  a  position  of 
extreme  danger.  Mortgagees  advance  monej  on  a 
mortgage — ^they  take  security,  interest  is  paid  for  a 
very  long  period  regularly  to  them  and  received  as 


and  for  interest,  and  it  is  received  by  them  from  a 
solicitor  who  is  admitted  to  have  been  solicitor  for 
the  mortgagor  and  for  the  executors  after  his  death. 
It  does  seem  to  me  that  mortgagees  are  not  bound  to 
inquire  into  the  precise  relationsbetween  solicitors  and 
their  clients,  but  they  are  entitled  to  assume  that  the 
solicitors  are  doing  that  which  is  in  the  ordinary 
co'urae  of  business  as  solicitors  imder  those  circum- 
stances— ^viz.,  to  pay  for  their  clients  the  interest  due 
on  the  mortgage  for  which  tiiose  clients  are  liable. 
For  all  these  reasons  I  think  that  the  appeal  ought 
to  fail  and  be  dismissed  with  costs. 

Solicitors,  ffumber  db  ffaynea ;  Nicholl,  Manisty,  ik 
Co. 


Mayll 


From  E.  B.  Div.  ^ 

(Yaughan  Williams,  Bomer,  and  > 

Mathew,  L.JJ.)  J 

Oa&idad  Ooffxb  Mnrnfa  Ck>.  (Limited)  v. 

Swallow,  (a.) 

Company — Direetor —  Remuneralion — Condition  prece- 
dent— Apportionment — Artides  of  (ueociation. 

The  artidea  of  aseociation  of  a  company  provided  that 
the  directors  should  be  allowed  to  receive  as  remuneration 
for  their  services  a  certain  sum  per  annum  **tohe  paid 
at  such  times  as  they  may  determine,** 

Held,  that  t?^  words  **tohe  paid  at  such  times  as  they 
may  determine "  did  not  merely  enable  the  directors  to 
apportion  the  remuneraiion  for  periods  less  than  a  year, 
JnU  contftUuted  a  condition  to  the  rigJU  of  a  director  to 
receive  any  remuneration. 

Appeal  from  the  judgment  ef  Wright,  J.,  at  the 
trial  of  an  action  without  a  jury. 

The  action  was  brought  against  a  director  of  the 
plaintiff  company  for  payment  of  certain  calls. 

The  defendant  coxmterdaimed  for  £400  as  re- 
muneration for  his  services  as  a  director  during  two 
years.  The  only  question  in  the  appeal  was  tiiat 
raised  by  the  counterclaim. 

Axtide  80  of  the  artides  of  association  of  the  com- 
pany was  as  follows :  **  The  directors  shall  be  allowed 
to  receive  as  a  remuneration  for  their  services,  and 
there  shall  be  allo«ved  to  them  out  of  the  funds  of  the 
company  from  the  date  of  the  incorporation  of  the 
company  the  sum  of  £200  per  annum  each,  with  £60 
per  annum  extra  for  the  chairman,  to  be  exclusive  of 
the  remuneration  of  aoy  managing  director,  and  to  be 
paid  at  such  times  as  they  may  £termine ;  and  they 
shall  also  be  entitled  to  receive  and  be  paid  in  like 
manner  6  per  cent,  of  the  net  profits  available  for 
dividend  in  each  year  divisible  equally  amongst 
them." 

The  answer  of  the  plaintiff  company  to  the  counter- 
claim was  that  no  tune  had  been  determined  by  the 
directors  for  payment  of  remuneration  under 
article  80,  and  therefore  the  defendant  was  not 
entitled  to  any  remuneration* 

The  company  was  incorporated  in  February,  1899. 

The  defendant  was  a  diriector  from  the  time  of  the 
incorporation,  and  continued  to  be  so,  during  a 
period  of  more  than  two  years,  until  the  time  of  his 
death,  which  took  place  after  the  commencement  of 
tiie  action.  At  a  meeting  of  the  board  of  directon 
held  on  the  28th  of  December,  1899,  a  resolution  was 
psssed  with  regard  to  the  question  of  unpaid  directors* 
fees  to  the  following  effect — that,  in  view  of  the  fact 
of  the  company  being  vrithout  funds,  the  payment  of 
the  same  diomd  remain  in  abeyance  for  the  time 
being. 
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(a.)  Beported  by  F.  O.  Ht70EZB,  Bsq.,  Barrister- 
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Wright,  J.,  gave  jadgment  for  the  oompany  on  the 
oonnterolaim. 

The  legal  perional  repreflentative  of  the  defendant 
appealed. 

Younger,  K,0.f  and  Lowenthdl,  for  the  appellant. — 
The  learned  judge  was  wrons  in  holding  that  it  was 
a  condition  preoedent  to  we  d^endant's  right  to 
daim  fees  for  his  servioes  as  a  director  that  a  resolu- 
tion should  have  been  passed  by  the  board  fixing  a 
time  for  payment.  It  was  held  in  the  cases  of  Salton 
V.  New  Beaton  CycU  Co.,  47  W.  B.  462,  [1899]  1  Oh. 
775,  and  In  re  Central  Dt  Kaap  Gold  Mines,  69  L.  J. 
Gh.  18,  48  W.  B.  Dig.  42,  that  directors'  fees  were 
only  x>ayable  for  a  whole  year*8  services,  and  were  not 
apportionable.  The  object  of  introducing  the  words 
"  to  be  paid  at  such  times  as  they  may  determine  " 
into  the  present  articles  was  to  enable  the  directors, 
if  *they  thought  fit,  to  apportion  the  fees  for  periods 
less  than  a  year.  Wright,  J.,  has  held  that  the 
meaning  of  the  article  is  that  the  majority  of  the 
directors  may,  if  they  think  fit,  postpone  payment  of 
remuneration  indefinitely. 

They  referred  to  the  case  of  Ndl  v.  Atlanta 
Oold  and  Silver  Comolidated  Mine$,  11  Times  L.  B. 
407. 

Witt,  K,C,,  and  MontagtAe  Shearman,  for  the 
respondent  company,  were  not  called  upon  to  argue. 

Vattghan  WiLLiAJiS,  L. J.^I  am  of  opinion  that 
the  judgment  of  Wright,  J.,  must  be  affirmed.  The 
whole  question  turns  on  the  construction  of  article 
80  of  the  articles  of  association.  It  is  argued  Ihat 
the  words  **  and  to  be  paid  at  such  times  as  they  may 
determine"  do  not  constitute  a  condition  to  the  right 
of  the  directors  to  be  paid  the  remuneration  here 
mentioned.  I  see  no  reason  for  limiting  these  words, 
or  for  not  giving  them  their  natural  meaning.  I 
think  they  do  introduce  a  condition  to  the  right  of  a 
director  to  be  paid  remuneration.  In  my  opinion 
they  were  introduced  for  the  purpose  of  giving  the 
directors  power  to  arrange  and  fix  times  for  payment, 
either  by  way  of  anticipation  or  poetoonement,  in 
any  way  whicui  they  may  consider  to  be  consistent 
with  the  interests  of  the  company.  The  case  of  Ndl 
v.  Atlanta  CMd  and  SUver  Consolidated  Mines  turned 
on  the  special  words  of  the  article  there  in  queition, 
and  does  not  in  auy  way  affect  the  present  case. 

BoicxB  and  Mathxw,  L. JJ.,  concurred. 

Appeal  dismissed* 

Solicitors  for  the  appellant,  Rowdiffes,  Bawle,  iJb 
Co.,  for  B.  W.  H.  Thomas,  St.  Helens. 

Solicitor  for  the  respondents,  George  Castle, 


April  17, 18 ; 
May  6. 


From  Chan.  Div.  '\ 

(Oollins,  M.B.,  and  Stirling  and  [ 

Gozens-Hardy,  L.JJ.)  ) 

BbUiEbby  v.  BowLAin)  and  Mabwood*s  SniPFiirG 

Co.  (Limited),  (a ) 

Company—Shares^Surrender^BeUase  of  liability  on 
shares — Invalidity  of  surrender — KectificaJtion  of 
register  after  lapse  of  time— Companies  Ad,  1862,  s,  36. 

A  surrender  of  shares  not  fuUy  paid  up  in  a  limited 
company  wUh  the  intention  that  the  surrenderor  shall  he 
rdeasedfrom  liability  for  the  amount  unpaid,  fcUls  within 
the  principle  of  Trevor  v.  Whitworth,  36  W.  B.  145, 
12  App.  uu.  409,  and  is  ultra  vires  and  void  ;  and  the 
surrenderor  Jias  a  right  to  t?ie  redification  of  the  register 

(a.)  Beported  by  H.  W.  Law,  Esq.,  Barrister-at- 

Law. 


by  the  entry  of  his  name,  nottfiithstanding  ihai  several 
years  liave  elapsed  and  tJiat  his  name  was  removed  ai  his 
own  instance. 

Trevor  v,  Whitworth ;  Ooregum  Gold  Mining  Oo. 
V.  Boper,  41  W.  B.  90,  [1892]  A.  C.  126 ;  and  Britiah 
and  American,  Ac.,  Corporation  v.  Couper,  42  W*  B* 
662,  [1894]  A.  C.  399,  discussed. 

Teasdale's  case,  22  W.  B.  286,  Z.  B.  9  Ch.  App.  54, 
and  Bidhbanm  v.  City  of  Chicago  Qrain  Elevatoirt 
(Umited),  40  W.  B.  163,  [1891]  3  Ch.  469,  commented 
on. 

Decision  of  Eekewiqh,  J.  ( [1901]  2  Ch.  265,  49 
W,  B.  Dig.  31),  affirmed  as  regards  the  invalidity  of  the 
surrender,  hut  reversed  on  t?ie  question  of  the  redifioaJtion 
of  the  register. 

This  was  an  appeal  from  a  decision  of  Kekewich,  J. 
(reported  [1901 J  2  Oh.  266,  49  W.  B.  Dig.  31). 

The  facts  were  as  follows : 

The  company  was  incorporated  in  1890  with  a 
capital  of  £276,000  in  26,000  £11  shares,  and  with 
the  object  of  carrying  on  the  business  of  dtipowners. 
Article  37  of  its  articles  of  association  provided  that 
the  directors  might  accept  from  any  member  the 
surrender  of  his  shares  or  stocky  or  any  part  thereof, 
on  such  terms  and  conditions  as  should  be  agreed. 

In  1893  the  company  was  in  depressed  ciroom* 
stances,  and  had  su£fored  a  loss  of  over  £4,000  on  the 
tale  by  the  directors  of  one  of  its  steamships  before 
her  first  voyage  owing  to  the  diffioidty  of  paying  the 
shipbuilders.  Mr.  Bellerby  and-  two  other  of  the 
plamtiffs  were  then  among  the  directors.  The  direc- 
tors agreed  to  bear  the  loss  above  ref  ened  to  by  eadi 
surrendering  to  the  company  eighty-three  of  the 
shares  held  by  him,  on  which  shares  £1  remained 
unpaid.  The  transaction  was  carried  out  and  con- 
firmed by  resolutions  of  the  board,  and  the  certificates 
for  the  surrendered  shares  were  cancelled  and  new 
certificates  issued  to  the  directors  for  the  balance  of 
their  holdinss.  The  intention  was  that  the  directors 
should  be  rdieved  of  liability  for  the  unpaid  £1  per 
share. 

In  July,  1893,  the  directors  executed  a  deed-poll 
declaring  that  they  had  surrendered  the  shares  with 
the  object  of  makiDg  good  to  the  company  the  loss 
sustained  by  the  sale  of  the  steamship,  but  (without 
prejudice  to  the  validity  of  the  surrender)  that  they 
did  not,  nor  did  any  of  them,  admit  any  obligation  to 
make  good  the  loss  or  any  part  of  it 

The  company  had  since  become  prosperous,  and  as 
the  result  of  general  meetings  of  the  shareholders 
held  in  1899  and  1900  the  three  surviving  directors 
and  the  executors  of  those  who  had  died  since  1893 
brought  this  action  against  the  company  claiming  a 
declaration  that  the  surrender  or  purported  surrender 
of  the  shares  and  its  acceptance  by  the  company  were 
ultra  vires  and  inoperative,  cancellation  of  the  deed- 

f>oll2  payment  of  back  dividends  since  June^  1893 
which  daim  was  abandoned),  and  rectification  of  the 
register  by  the  insertion  of  the  plaintifBs*  names  as 
holders  of  the  surrendered  shares  ?rith  £10  paid  up. 

Kekewich,  J.,  held  that  the  surrender  was  iniaet 
a  purchase  of  its  own  shares  by  the  company,  and 
therefore  bad;  but  in  the  exercise  of  his  discretion 
declined  to  grant  rectification  of  the  register,  holding 
that  the  justice  of  the  esse  did  not  require  it  alter  the 
lapse  of  time  and  when  nothing  had  occurred  in  the 
meantime  except  that  the  company  had  become 
prosperous  instead  of  embarrassed. 

The  plaintiffs  appealed  from  this  part  of  his  lord- 
ship's decision. 

Upjohn,  K.C.,  and  Eustace  Smith,  iar  the  appellants, 
supported  Kekewich,  J.'s,  decision  as  to  the  mvalidity 
of  we  surrender,  and  argued  that  it  amounted  to  a 
purchase  of  shares,  not  a  surrender,  and  was  ultra 
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vires  of  the  company.  [They  died  on  this  put  of  the 
oase  Trevor  v.  Whiiworth,  36  W.  E.  145,  12  App.  Oas. 
409 ;  Hope  v.  International  Financial  Society,  26  W.  B. 
203,  4  Ch.  D.  327 ;  and  In  re  Dronfield  Silketone  Goal 
Co.,  29  W.  B.  768.  17  Ch.  D.  76 ;  and  referred  to  the 
Companiee  Act,  1877,  8.  4.]  They  contended,  how- 
ever, that  if  this  was  so  the  appellants  were  still  the 
legal  owners  of  the  shares  and  had  a  right  to  be 
restored  to  the  register,  and  referred  to  iStcAe2'«  caee, 
16  W.  B.  292,  L.  B.  3  Ch.  App.  119,  and  General 
Property  Investment  v.  Matheson,  16  Ot.  Sess.  Cas., 
4th  ser.,  282. 

Warrington,  K,0,,  and  JET.  E.  Wright,  for  the  com- 
pany.— ^The  transaction  was  not  a  permanent  one,  and 
therefore  was  not  a  reduction  of  unpaid  capital,  any 
more  than  a  surrender  of  a  fully  paid  up  ihare  is  a 
reduction  of  paid-up  capital :  In  re  Denver  Hotel  Co,, 
41  W.  B.  339,  [1893]  1  Ch.  496.  In  the  Bntish  and 
American,  <fec,  CorporaUon  v.  Cowper,  42  W.  B.  662, 
[1894]  A.0. 399,  theUouse  of  Lords  only  disasreed  with 
the  Court  of  Appeal's  view  of  the  facts  of  the  Denver 
caee.  The  British  and  American  case  shows  that  the 
court  may  sanction  a  purchase  of  shares  by  way  of  a 
reduction  of  capitaL  The  company  gave  up  only 
what  resulted  from  the  surrender ;  they  did  not  give 
up  any  other  property  or  claim.  The  surrender  is 
notbadipao/acto;  ea<m  case  must  be  judged  on  its 
own  merits.  No  case  has  yet  decided  that  the  court 
is  bound  to  treat  a  surrender  of  unpaid  aharei  as  vltra 
vires  unless  it  be  in  the  form  of  a  purchase.  As  to 
the  other  part  of  the  case,  even  if  the  surrender  is 
void,  the  tight  of  a  member  to  be  placed  on  the 
register,  and  the  machinery  by  which  it  is  to  be  done, 
are  regulated  by  section  36  of  the  Companies  Act, 
1862,  and  under  this,  whether  proceedmgs  be  by 
action  or  by  motion,  the  court  must  be  satisfied  as  to 
the  justice  of  the  case.  Eekevrich,  J.,  was  right  in 
holding  that  on  the  statement  of  claim  and  the 
admitted  facts  the  justice  of  the  case  did  not  require 
that  these  gentlemen  should  be  restored  to  the 
register.  Shareholders  have  no  right  to'  come  back 
and  ask  to  be  restored  because  the  company  is 
prosperous.  General  Property  Investment  v.  Matheson 
can  oe  distinguished  on  the  ground  that  there  were 
other  dronmstsnces  requiring  rectification ;  it  was  not 
granted  on  the  bare  ground  that  the  transaction  was 
ultra  vires.  The  i>laintifb  have  voluntarily  taken  their 
names  off  the  register. 

They  also  referred  to  Lord  Maonaghten's  n>eech  in 
Trevor  v.  Whituforth,  12  A.  C,  at  pp.  440-1 ;  TeasdaWs 
case,  22  W.  B.  286,  L.  B.  9  Ch.  App.  64 ;  SnelVs  case,  18 
W.  B.  30,  L.  B.  6  Ch.  App.  22 ;  Marshall  v.  Glamorgan 
Iron  and  Coal  Co.,  17  W.  B.  436.  L.  B.  7  Eq.  129 ; 
Wright's  case,  19  W.  B.  947,  L.  B.  12  Eq.  831,  at  p. 
336;  Eichbaum  v.  City  of  Chicago  Grain  Elevators 
{Limited),  40  W.  B.  163,  [1891]  3  Ch.  469,  and 
Morrison  v.  Trustees  Corporation,  68  L.  J,  Ch.  11,  47 
W.  B.  Dig.  34. 

Upjohn,  in  reply. — A  shareholder's  liability  for 
unpaid  capital  can  only  be  got  rid  of  (1)  by  payment 
in  full,  (2)  by  transfer,  (3}  by  forfeiture,  or  (4)  by 
reduction  of  capital  sanctioned  by  the  court.  The 
purporting  surrenderor  is  liable  tul  his  successor  is 
found,  and  to  diminish  the  liability  of  a  member  is 
equivalent  to  a  reduction  of  capital. 

C7ur.  adv,  vult. 
May  6.— The  following  judgments  were  delivered : 

CoLLiKS,  M.R,  after  stating  the  facts,  continued: 
Since  Trevor  v.  Whitworth,  it  is  clear  law  that  a  limited 
company  cannot  purchase  its  own  shares  unless  it 
does  80  by  way  of  reduction  of  capitsi  with  the 
sanction  of  the  court  (see  British  and  American,  Ac.^ 
Ovrporation  v.  Couper),  and  cases  before  Trevor  v. 


Whitworth  dealing  with  the  acquisition  of  their  own 
shares  by  compames  are  now  of  little  assistance.  Is 
the  transaction  in  this  case  a  purchase  of  its  own 
shares  by  the  company  ?  It  was  certainly  intended 
by  the  parties  to  involve  the  release  by  the  company 
to  the  surrenderors  of  the  right  to  call  up  the  unpaid 
balance  of  £1  on  each  share,  and  it  was  therefore  not 
a  gratuitous  surrender.  There  was  an  exchange  of 
real  consideration  between  the  parties,  and  therefore 
it  ought,  perhaps,  to  be  described  as  a  sale  and 
purchace  rather  than  as  a  surrender.  But  assuming 
it  oftu  properly  be  describRd  as  a  surrender,  although 
it  involves  a  consideration  given  out  of  the  assets  of 
the  company  to  the  surrenderors,  it  remains  to  be 
considered  whether  there  is  any  legal  ground  on 
which  it  can  be  taken  out  of  Trevor  v.  Whitworth,  It 
seems  to  me  there  is  not.  Mi.  Warrington  based  an 
argument  on  a  minute  criticism  of  some  passsges  in 
the  speeches  of  the  learned  lords  in  Trevor  v.  Whit- 
worth,  in  which  they  deal  with  the  argument  that  to 
hold  a  sale  bad  would  be  to  forbid  forfeitures  and 
surrenders,  and  point  out  that  these  differ  from  the 
case  actually  before  them,  which  involved  a  present 
parting  by  the  company  with  the  amount  actually 
paid  up  on  tiie  shares.  But  whether  this  distinction 
is  conclusive  or  not,  it  seems  to  me  that  when  closely 
criticized  these  dicta  as  to  surrenders  deal  with  them  as 
a  species  of  foxf eiture,  which,  as  the  lords  point  out,  is 
recognized  by  the  Act  itself,  and  cannot  be  extended  to 
cover  a  transaction  having  none  of  the  elements  of  a 
forfeiture.  Lord  Hersohell  says  (12  App.  Cas.,  at  p. 
417),  that  forfeiture  "  does  not  involve  any  payment 
by  the  company,  and  it  presumably  exonerates  from 
future  liability  those  wno  have  shown  themselves 
unable  to  contribute  what  is  due  from  them  to  the 
capital  of  the  company.  Surrender,  no  doubt,  stands 
on  a  different  iootmg.  But  it  also  does  not  involve 
any  payment  out  of  the  funds  of  the  company.  If 
the  surrender  were  made  in  consideration  of  any  such 
payment  it  would  be  neither  more  nor  less  than  a  sale, 
and  open  to  the  same  objections."  Lord  Watson  says 
(at  p.  429}  that  surrenders  "  have  been  admitted  by 
the  courts  on  the  principle,  as  I  understand  it,  that 
they  have  practically  the  same  effect  as  forfeiture,  the 
main  difference  being  that  the  one  is  a  proceeding 
in  invitum  and  the  other  a  proceeding  taken  vrith  the 
assent  of  the  shareholder,  n^o  is  unable  to  retain  and 
pay  future  caJls  on  his  shares."  Lord  Maonaghten 
says  (p.  438)  that  '*  there  can  be  no  objection  to  the 
surrender  of  shares  which  are  liable  to  forfeiture.  A 
surrender  of  shares  in  return  for  money  paid  by  the 
company  is  a  sale,  and  open  to  the  same  ODJections  as 
a  sale,  whatever  expression  may  be  used  to  describe  or 
disguise  the  transaction."  And  in  the  British  American 
case,  [1894]  A.  C,  at  p.  414,  he  says,  **  1  cannot  agree 
that  a  transaction  which  involves  a  surrender  of  shares 
as  part  of  the  consideration  is  anything  but  a  purchase 
of  shares  within  the  meaning  of  the  opinion  of  this 
House  in  Trevor  v.  Whitworth." 

I  can  see  no  distinction  in  principle  between 
returning  to  a  shareholder  a  part  of  the  paid-up  capital 
in  exchange  for  his  shares  and  wiping  out  his  lialulity 
for  the  uncalled  up  sum  payaole  thereon.  Both 
methods  involve  a  reduction  of  the  capital,  which,  as 
Lord  Watson  points  out  in  Trevor  v.  Whitworth,  12 
App.  Cas.,  at  p.  423,  persons  dealing  with  the  company 
are  entitled  to  rely  upon  as  existing  either  as  paid 
up  or  as  still  to  be  called  up,  and  such  a  reduction 
therefore  can  only  hold  f^ooa  if  sanctioned  under  the 
condition  prescribed.  If  it  be  objected  that  the  shares 
may,  in  iJord  Watson's  language,  be  "reissued,"  and 
that  though  the  liability  of  the  surrenderor  to  pay  the 
amount  still  at  call  is  extinguished  the  liability  will 
remain  good  against  anyone  to  whom  the  company 
disposes  of  the  share,  the  answer  in  this  case  is  the 
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nme  as  that  loggested  by  Lord  Watson  in  the  case 
where  the  moner  paid  up  on  the  share  is  returned 
to  the  shareholder.  He  says,  at  p.  424,  '*  In  the 
event  of  the  company  oontinoing  to  hold  the  shares 
(as  in  the  present  case)  the  amonnt  paid  up  is 
permanently  withdrawn  from  its  trading  capitaL" 
bat  farther,  and  apart  from  the  onestion  of  sale .  or 
trafficking  in  a  company's  own  snares,  I  think  the 
reasoning  in  the  Oaregum  ca9e,  [1892]  A.  0.  126, 
establishes  that  to  release  a  diureholder  from  any 
part  of  his  obligation  to  pay  the  uncalled- up  balance 
on  his  share  is  tUtra  vires  of  the  company.  "  It  seems 
to  me,"  says  Lord  Halsbary,  at  p.  133,  "that  the 
system  thus  created  bv  which  the  shareholders' 
liability  is  to  be  limited  by  tiie  amount  unpaid  upon 
his  shares  renders  it  impossible  for  the  company  to 
depart  from  that  requirement,  and  by  any  expedient 
to  arrange  with  their  shareholders  that  they  shall  not 
be  liable  for  the  amount  unpaid  on*  the  shares, 
although  the  amount  of  their  shares  has  been,  in 
accordance  ?rath  the  Act  of  Parliament,  fixed  at  a 
certain  sum  of  money.  It  is  manifest  that  if  the 
company  could  do  so  the  provision  in  question  would 
operate  nothing.  I  obsiarve  on  the  argument  it 
has  been  souffht  to  draw  a  distinction  between  the 
nominal  capital  and  the  capital  which  is  assumed  to 
be  the  real  capital.  I  can  find  no  authority 
for  such  a  distinction.  The  capital  is  fixed  vaa 
oertftin,  and  every  creditor  ox  the  company  is 
entitlea  to  look  to  that  capital  as  his  security," 
and  the  opinion  of  the  otiier  learned  lords  are  to  the 
same  effect.  The  justificaiion  of  forfeitures  rests  on 
the  statute  itself,  and  I  think  that  since  Trevor  v. 
WhUworth  no  authority  can  be  relied  on  as  justifying 
a  surrender  having  the  effect  of  reducing  capital 
which  cannot  be  suppcorted  as  a  form  of  forfeiture. 
It  is  not  necessary  to  refer  to  Eichhaum  v.  Oity  of 
Chusago^  dbc,  Co.,  decided  by  Stirling,  L.J.,  on  the 
authori^  of  TetudMa  eaee,  as  he  will  deal  with  those 
cases  himself.  In  In  re  Denver  Hotel  Co.  Lindley, 
L.  J.,  in  supporting  a  surrender,  relied  on  the  fact^ 
pressed  by  counsel  in  argument,  that  **  the  shares 
being  fully  paid  up,  their  surrender  involves  no 
release  by  the  company  of  any  of  its  rights  against 
the  surrenderor,"  indicating  thereby  the  possible 
importance  of  a  release.  It  is  not,  however,  necessary 
to  consider  in  this  case  whether  a  surrender,  even  of 
fully  paid-up  shares,  could  be  supported.  I  am  of 
opinion,  therefore,  that  Kekewich,  J.,  was  right  in 
his  decision  on  the  principal  question  in  the  case. 

On  the  second  point,  however,  he  has  held  that 
notwithstanding  that  the  surrender  of  the  shares  was 
void  as  being  an  act  uUra  vires,  still  the  application  to 
restore  the  plaintiflBi  to  the  register  must  be  treated  as 
being  made  xmder  section  35  of  the  Act  of  1862,  and 
that  he  was  not  satisfied  of  the  justice  of  the  case 
within  that  section,  and  ilierefore  refused  to  make 
the  order.  He  relied  on  the  fact  that  so  much 
time  had  elapsed  since  the  surrender,  and 
that  conceivably  some  persons  might  have  altered 
their  position  on  the  footing  that  the  capital  of 
the  company  had  been  reduced;  and  relying  on 
BicheVs  case  and  the  dicta  of  Lord  Maonaghten  in 
Trevor  v.  Whituwih^  he  held  that  the  pUinfiffir  showed 
no  equity  in  their  favour  to  disturb  ike  existing  slate 
of  things,  and  he  therefore  refused  to  rectify  the 
register  at  their  instance.  The  application  in  this  case 
is  not  in  fact  made  under  section  35  (if  anything  turns 
on  that),  but  is  an  action  asserting  the  legal  right  of 
the  plaintiffi  to  be  on  the  register,  on  the  ground  that 
the  act  whereby  they  were  removed  from  it  was  ultra 
vires,  and  therefore  a  nullity.  SichePs  case  did  not 
relate  to  an  act  ultra  vires  of  the  company,  and  Lord 
Maonaghten  in  his  observations  on  In  re  Dronfield,  dkc, 
Co,,  in  Trevor  v.  Whitvmth  treated  the  application  as 


made  by  one  who  bad  no  equity  to  set  the  conzt  in 
motion.  Here  it  seems  to  me  that  in  point  of  law  the 
plainiifBB  never  ceased  to  be  the  leffal  ownen  of 
the  shares,  and  therefore  are  not  obliged  to  rely  upon 
an  equity  to  have  the  register  rectified.  Nor,  on  the 
oilier  hand,  can  the  company  set  up  Iapsc  of  time  or 
acquiescence  as  vaUdattng  that  whion  was  in  ill 
essence  incapable  of  beinf;  made  valid,  being,  as 
Jessel,  M.B.,  pointed  out  m  the  Dronfidd  caae^  void 
and  not  voidable  only,  (hneral  Propert!/  InvetimaU 
Co.  V.  McUheson  is  an  authority  directly  in  point  on 
this  part  of  the  case,  unless  the  fact  of  liquidation 
makes  a  diffdrence.  An  action  was  there  broogitt 
by  a  liquidator  to  place  on  the  register  a  shareholder 
who  had  sold  his  share  to  the  company  at  their 
instance  many  years  before.  Lord  Shand  said  (16  Ct 
of  Sees.  Gas.,  4th  ser.,  at  p.  291) :  *'  If  the  legal  right 
of  the  company  be  dear,  then  it  follows  that  the 
justice  of  the  case  requires  that  effect  shall  be  given 
to  tlukt  light."  I  think,  therefore,  that  Kekewioh,  J.'f , 
dedsion  on  tiiis  part  of  the  case  cannot  be  supported, 
and  the  appeal  must  be  allowed. 


STiBLiNa,  L.J.— I  have  anived  at  the  aame  oon* 
dusion  on  both  points,  though  not  without  eorae 
doubt  upon  the  first.  I  think,  however,  that  in  view 
of  the  decisions  of  iAxe  House  of  Lends  in  the  Ooregmm 
case  and  the  British  American  case,  the  weigiit  of 
authority  must  be  considered  to  be  in  favour  of  ihe 
view  that  a  transaction  of  this  kind  Uls  within  the 
prindple  of  Trevor  v.  WhUworth,  Forfdtnre  atands 
on  a  special  footing,  and  surrender  is  only  juatified 
in  circumstances  which  would  justafv  forfeitore.  I 
wish  to  add  a  few  remarks  with  refereDoe  to 
Eichhaum  s  case.  That  case  was  dedded  by  me  on 
the  authority  of  TeasdaU^s  ease,  which  appeared  to 
me  to  be  ptedsdy  in  point.  GoKcns-Hardy,  L.J., 
has,  however,  pointed  out  during  the  argument  of 
the  present  case  (so  far  as  I  know  for  the  first  time] 
that  the  resdutions  authorizing  the  surrender  ok 
shares  in  Teasdale*s  case  were  passed  in  1866,  beion 
the  date  of  the  Companies  Act,  1867,  whereas 
those  in  Eichbaum*s  case  were  passed  after  that 
Act.  I  think  this  makes  a  very  material  diff eranoe, 
and  that  in  view  of  it  I  ought  not  to  have  followed 
Teasdale's  case  in  Eichbaum^s  case.  Moreover,  the 
two  decisions  of  the  House  of  Lords  since  1891 
(the  date  of  the  dedsion  in  Eichhaum's  case)  which  I 
have  above  referred  to,  make  it  more  dimonlt  now 
than  it  was  in  1891  to  exdude  sudi  transaotiona  from 
the  principle  of  Trevor  v.  Whituforth.  Aa  to  the 
second  point,  I  think  Eekevndi,  J.,  paid  too  much 
attentum  to  the  Dronfidd  case.  All  difficulties  in  tiie 
way  of  restriction  of  the  plaintiffs  to  the  register  are 
in  my  opinion  removed  by  the  withdrawal  of  the 
daim  for  back  dividends,  and  this  appeal  most  be 
allowed. 

Gozbns-Hakdy,  LJ.—-The  transaction  wasnodonbt 
perfectly  honest  and  beneficial  to  the  company,  bat 
as  by  it  the  company  parted  with  some  of  its  aanefes 
in  consideration  of  the  acquisition  of  the  sharea,  it 
amounts  to  a  purchase  of  the  shares.  The  earlier 
authorities  on  the  first  question  are  ndther  consistent 
nor  satisfactory,  but  Trevor  v.  Whitworth  and  Ooregum 
and  British  American  oases  are  now  the  three  govern- 
ing authorities.  The  condusion  to  be  drawn  is,  in  my 
opinion  (1)  that  a  company  may  forfdt shares,  aright 
recognized  by  section  26  of  the  Oompsnies  Act*,  1862, 
and  by  Table  A,  but  that  (2)  it  may  not  purchase  ita 
shares.  Where  shares  may  be  forfeited  they  may  be 
surrendered,  but  where,  as  here,  the  transaction 
involves  a  reduction  of  liability  on  the  shares,  it  UOm 
within  the  prindple  of  Trevor  v.  Whitu>orih.  It  follows 
from  the  Ooregum  case  that  a  company  cannot  relieve 
a  shareholder  of  liability  on  his  shares,  since  it  in- 
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volyef  a  lednctioii  of  oapital,  which  is  illegal  iinleM 
sanctioned  by  the  court  Forfeitore  if  a  statntory, 
and  a  sole,  exception* 

On  the  second  point  I  oinnot  follow  Eekewioh,  J, 
If,  as  I  think,  the  plantiffs  are  still  shareholders,  they 
onght  to  be  on  the  register.  No  doubt  their  names 
were  removed  from  it  at  their  own  instance,  bat  this 
does  not  affect  their  right  to  be  restored  to  it  if,  as 
we  hold,  the  transaction  by  which  they  were  removed 
was  illegal  and  void,  and  in  the  event  of  a  winding 
np  they  might  be  held  liable  by  the  liquidator.  There 
should  be  no  costs  of  the  appeaL 

Appeal  allotved. 

Solicitors,  Bdl,  Brodrick,  ^  Qray^  for  W.  8.  Or<»yt 
Whitby ;  Bad/ord  A  Frarddand. 


Ktit  Ctoutt  of  JU0ti(i. 

Chan.  Div.    1  t        e 

Kekewich,  J.  f  ^"^^  ^' 

In  re  Ain>BEWs. 
Abdbbws  v.  Andbbws.  (a.) 

Donatio  mortis  caa>4 — Post  Office  Savings  Bank  depait 
hook — CeriiJkaU  of  Local  Loans  3  per  CerU.  Stock — 
Validity, 

A,  was  possessed  of  a  certain  sum  in  the  Post  Office 
Savings  Bank  and  a  sum  of  £50  10«.  Local  Loans  3  per 
Cent.  Stock,  Three  days  be/ore  her  death,  being  weU 
aware  that  her  death  was  imminent,  she  expressed  a 
desire  that  her  sister  should,  in  the  event  qf  her  death, 
have  all  the  money  in  the  savings  hank  and  the  sum  of 
£50  lOd.  Local  Loans  3  per  Oent,  Stock,  SJm  accordingly 
delivered  to  her  sister  a  desk  containing  the  savings  hank 
deposit  hook  and  the  certifloate  of  the  Local  Loans  Stock, 
and  gave  Iter  also  the  key  of  the  desk, 

Held,  tfiat  the  gift  of  the  money  in  the  savings  hank 
was  a  proper  subject  for  a  donatio  mortis  caus&,  and 
therefore  valid,  but  that  the  gift  of  the  Load  Loans  Stock 
wets  not,  and  was  therefore  invalid. 

This  was  a  summons  taken  out  by  the  executrix 
of  the  will  of  Miss  Amy  Caroline  Andrews  to  deter- 
mine the  validity  of  certain  donationes  mortis  causd 
made  by  the  testatrix  to  her  sister,  Miss  Anna 
Giktherina  Andrews.  | 

It  appeared  that  the  testatrix,  on  the  31st  of 
August^  1901,  being  then  in  expectation  of  death, 
expressed  a  desire  that,  in  the  event  of  her  death, 
her  sister  should  have  all  the  money  in  the  Post 
C^ce  Savings  Bank,  including  a  sum  which  the  buik 
had  invested  for  her  in  Qovemment  Stock,  and 
accordingly  she  delivered  to  her  sister  a  desk 
containing  her  savings  bank  book  and  an  investment 
certificate  iisued  to  the  testatrix  by  the  savings  bank 
for  £60  lOi.  Local  Loans  3  per  cent  Stock,  and  aJso 
gave  her  the  key  of  the  desk. 

Three  days  after  making  the  above  gifts  the  testatrix 
died. 

The  substantial  question  related  to  the  validity  of 
the  gift  of  the  Looiu  Loans  Stock,  it  being  admitted 
during  the  argument  that  the  recent  decision  of 
Byrne,  J.,  in./n  re  Weeton,  ante,  p.  294,  [1902]  1  Cb. 
680,  was  conclusive  in  favour  of  the  validity  of  the 
^ift  of  the  balance  at  the  savings  bank. 

The  rules  contained   in  the   savings  bank  book 

[*  ■^^-^—  ■ 

(a.)  Beported  by  0.  B.  Cahm,  Esq.,  Barrister-at- 

Law. 


provided  for  the  receipt  of  deposits  for  investment 
up(m  certain  conditions,  and  nde  16  enabled  depositors 
to  invest  their  deposits  in  certain  descriptions  of 
Government  Stock,  including  Local  Louis  3  per  cent 
Stock. 

Bale  16  then  proceeds  as  follows:  *' Dividends  upon 
such  stock  standing  in  a  depositor's  name  will  be 
credited  to  his  deposit  account  as  they  become  due, 
and  will  be  ent^d  in  his  deposit  book  when  it  is 
received  for  the  annual   examination.     They  will, 
when  credited,  carry  interest  like  cash  deposits.    Any 
depositor  who  may  desire  to  invest  in  (Government 
Stock  must  forward  to  the  Controller  of  the  Savings 
Bank  Department  an  application  on  a  printed  form 
to  be  obtained  at  anv  Post  Office  Savings  Bank,  and 
the  deposit  book  will  also  be  required  in  tiiat  depart- 
ment, out  where  a  deposit  is  made  for  the  purpose  of 
immediate  investment  the  book   need  not  be  sent 
with  the  application  to  invest,  but  can  be  held  over 
until  the  sioknowledgment  of  the  deposit  is  received. 
The  Investment  will  be  at  the  current  price  of  the  day 
upon  which  it  is  made,  and  a  certificate  thereof  will 
be  sent  to  the  depositor  by  post    Sales  of  stock 
will  be   effected   at   tiie   request   of  the  depositor 
made  in  like  manner,  the  application  being  accom- 
panied by  the  deposit  book  aod  investment  certifi- 
cate, and  in  such  case  the  value  of  the  stock  at  the 
oorrent  price  of  the  day  of  sale,  less  conmiission,  will 
be  forthwith  paid  l^  warrant  to  the  depositor  n^  the 
Post  Office  Savings  Bank  most  convenient  to  him.    A 
depositor  may  transfer  stock  standing  to  the  credit  of 
his  account  with  the  Post  Office  Savings  Bank  into 
the  Bank  of  England  upon  makinff  application  to  the 
Savings  Bank  Department  on  a  form  which  can  be 
obtained  at  any  Post  Office  Savings  Bank,  and  sending 
with  it  his  deposit  book  and  investment  certificate." 

The  testatrix's  bank  book  contained  an  entry 
stating  that  the  stock  had  been  invested  for  the 
depositor.  The  investment  certificate  certified  that 
£50  lOs.  Local  Loans  3  per  cent  Stock  had  been 
placed  on  the  Savings  Buik  Livestment  Account  of 
the  Bank  Commissioners,  that  the  same  had  been 
credited  in  the  Gk>vemment  Stock  Begister  of  the 
Post  Office  Savings  Bank  to  Amy  Caroline  Andrews, 
and  that  the  deposit  account  had  been  charged  with 
the  sum  of  £51  Is.  4d.,  being  the  price  of  the  stock 
at  the  date  of  investment  and  commission.  It  also 
contained  a  note  that  in  the  event  {inJter  alia)  of  the 
depositor  desiriog  to  sell  the  stock,  or  transft;r  it  into 
his  own  name  in  the  books  of  the  Bank 
of  England,  he  must  forward  the  certificate  and  his 
deposit  book,  with  his  application,  to  the  Controller 
of  the  Post  Office  Savings  Bank. 


H,  E,  Wright,  tot  the  executrix. 

Lyttieton  Chubb,  for  Miss  Anna  Catherina  Andrews. 
— I  submit  that  both  the  money  in  the  buik  and 
the  Local  Loans  Stock  are  proper  subjects  for  a 
donaUo  mortis  causd.  With  regard  to  the  stock,  this 
is  in  the  same  position  for  the  purposes  of  a  donatio 
mortis  causd,  with  the  exception  that  the  stock  is  not 
entered  in  the  name  of  the  person  entitied  to  it  The 
bank  book  and  the  investment  certiftcate  togetiier 
form  evidence  of  the  indebtedness  of  the  Post  Office, 
and  of  the  circumstances  of  that  indebtedness.  If 
the  stock  had  been  invested  in  the  name  of  the 
depositor,  as  it  might  have  been  xmder  rule  16,  then 
no  doubt  the  ddivery  of  the  stock  certificate  would 
not  have  been  a  good  donatio  mortis  causd,  as  a 
transfer  would  then  be  necessary.  Here  there  was 
no  transfer  necessary  by  the  depositor,  the  transfer 
being  made  by  the  savings  bank. 

G,  Cave,  for  a  legatee  in  oppositiaii  to  the  daim, 
was  not  called  upon. 
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High  Coubt. 


Kekewioh,  J.,  said  that  as  regards  the  oash  deposit 
at  the  bank,  the  case  was  covered  by  the  decision  of 
Bvme,  J.,  in  In  re  Weston,  ante,  p.  294,  [1902]  1  Ch. 
680,  and  he  desired  to  express  his  entire  concurrence 
with  that  decision.  The  question  as  to  the  Local  Loans 
Stock  was  new.  The  Post  Office  gave  facilities  to 
depositors  to  invest  in  Government  Stock.  They 
might  invest  through  the  Post  Office  Savings  Bank  in 
their  own  names,  and  in  that  case  the  stock  could 
only  be  released  in  the  ordinary  way.  It  could  not 
be  contended  that  that  would  be  a  good  subject- 
matter  for  a  donatio  mortis  causd.  Both  principle  and 
authority  were  against  that  contention.  But  in  order 
to  assist  the  depositors  the  Post  Office  Savings  Bank 
did  something  else.  Instead  of  purchasing  so  much 
stock  in  their  own  names,  it  invested  the  money  for 
them ;  in  other  words,  the  bank  acted  as  trustees  of 
the  stock  for  the  depositors,  and  every  depositor  whose 
money  was  so  invested  had  an  investment  certificate. 
After  referring  to  the  certificate  issued  to  the  testatrix,  his 
lordship  said  that  there  was  a  large  sum  of  Local  Loans 

gtock  standing  in  the  name  of  the  National  Debt 
ommissioners.    That  would  only  be  transferred  in 
the  ordinary  way  at  the  Bank  of  England,  but  the 
Commissioners  had  a  Post  Office  Savings  Bamk  account 
in  their  books,  and  in  that  account  they  credited  the 
Post  Office  Savings  Bank  with  the  sum  of  £50  10s. 
on  behalf  of  the  depositor  Amy  Caroline  Andrews. 
There  was  no  transfer  of  stock ;  it  was  a  mere  credit 
in  their  books.    If  the  depositor  desired  to  realise, 
there  must  be  a  debit  of  so  much  as  was  to  be  trans- 
ferred to  her.   There  was  no  transfer,  but  the  £50  lOj. 
was  credited  to  her  at  the  current  price  of  the  day,  less 
commiaBion,  and  the  result  was  that  she  was  entitled 
to  receive  that  amount  in  cash ;  and,  if  she  so  requested, 
the  money  would  be  paid  to  her  by  warrant  at  the 
Post  Office  Savings  Bank  most  convenient  to  her.     If 
she  changed  her  mind,  and  preferred  that  tiie  money 
should  remain  at  the  savings  bank,  she  had  to  make 
a    fresh    deposit,  notwithstanding   that   she    never 
touched  the  money.     The  depositor  could  not  get 
the   money    simply   by   asking    for    it,  but    these 
forms  had   to  be  gone  through,  and   in   truth  it 
was   a   sale   of   the   stock  standing  in   the  lady's 
name,  although  as  a  matter  of  fact  there  was  no 
sale  at  the  Bank  of  England.     According  to  the 
principle  of  In  re  Dillon,  38  W.  B.  369,  44  Ch.  D.  76, 
as  stated  by  Byrne,  J.,  in  In  re  Weston,  ante,  p.  294, 
[1902]  1  Ch.  680,  at  p.  685,  the  test  was  whether  or 
not  the  document,  besides  acknowledging  the  receipt 
of  the  money,  expressed  the  terms  upon  which  it  was 
held,  and  showed  what  the  contract  between  the 
parties  was.    There  was  here  a  book  in  which  the 
sum  of  stock  was  mentioned.    That  showed  that  the 
Post  Office  Savings  Bank  had  invested  the  money, 
and  the  rules  which  were  printed  in  the  bank-book 
no  doubt  showed  the  terms  upon  which  it  was  held. 
But  it  was  not  intended  that  t^t  should  be  necessarily 
exhaustive.    It  was  necessary  in  tiie  present  case  to 
go  a  step  further,  and  Byrne,  J.'s,  dedsion  did  not 
assist  his  lordship  to  say  that  tiiis  must  be  a  proper 
donaiio  mortis  causd  of  the  Local  Loans  Stock  so 
invested.    So  to  hold  would  be  to  push  the  doctrine 
beyond  the  decided  oases ;  and  although  the  doctrine 
had  been  extended  of  late  years  in  some  cases,  this 
was  a  substantial  step  further,  and  he  thought  it  was 
a  step  which  ought  not  to  be  taken  by  a  judge  of 
first  instance.    Sis  lordship  accordingly  decided  in 
favour  of  the  validity  of  tiie  gift  of  the  balance  at  the 
bank,  and  against  the  validity  of  the  gift  of  the  Local 
Loans  Stock. 

Solicitors,  Badford  cfc  FranJdand;  W.  D.  Mercer; 
Fritchard  &  Sons* 


Chan.  Div.   1 
Kekewich,  J.  j 


July  21,  1900;  May  27. 


In  re  Leoh's  Settled  Estates,  (o.) 

Settled  land  —  Tenant  for  life  —  Capital  moneys  — 
Expenses  of  improvement  and  development  of  huildiii§ 
estate  —  Rebuilding  of  mansion'house  —  Dry  roi — 
Salvage— SeUUd  Land  Act,  1882  (45  dE:  46  VicL  c 
3d),  6.  26--Settled  Land  Act,  1890  (53  A  54  Vict,  c 
69},  s.  13,  suh'Section  4. 

Where  the  principal  mansion-house  on  settled  land  had 
been  rebuilt  owing  to  dry-rot,  and  additions  and  improve- 
ments had  at  the  same  time  been  made  to  the  house,  and 
t?ie  gross  expenses  (being  more  than  one-half  the  ctnnnal 
rental  of  the  settled  estates)  had  been  paid  by  the  fenast 
for  life, 

Held,  on  a  summons  by  him  for  recoupment^  that  sudi 
part  of  the  expenditure  as  was  not  in  excess  of  one^hdf 
the  annual  rental  of  the  estates  woa  payable  out  of  capital 
under  the  Settled  Land  Act,  1890,  s,  13,  but  thci  no  part 
of  the  excess  could  be  allowed  by  way  of  salvage. 

This  was  an  amended  and  adjourned  sammons  hj 
the  tenant  for  life  of  settled  land  for  aa  order 
directing  tlie  trustees  out  of  capital  moneys  in  their 
hands  to  repay  to  the  tenant  for  life  (amon^  other 
sums)  the  sum  of  £17,109  17s.  3d.  ei^)ended  by  the 
tenant  for  life  in  rebuilding  the  principal  manaioa- 
honse  owinff  to  its  threatened  des^ction  by  dry-rot 

At  the  first  hearing  of  the  summons  in  1900 
prior  to  its  amendment  the  sum  asked  for  in 
respect  of  these  expenses  was  only  £1,260  or 
such  further  sum  as  might  be  found  neoessazy 
for  rebuilding  and  reconstructing  the  manaian- 
honse,  and  this  part  of  the  summons  stood  over  until 
the  work  should  be  completed  and  the  total  anunrnt 
of  expenditure  upon  such  works  ascertained.  It 
appeiffed  that  owing  to  the  spread  of  dry-rot  the  house 
was  in  a  very  bad  state,  and  almost  the  whole  of  it 
had  to  be  pulled  down  and  rebuilt  and  oertain 
additions  and  improvements  were  also  oarried  out 
upon  the  occasion  of  the  rebuilding.  The  trustees 
were  from  time  to  time  informed  of  the  extent  aad 
progress  of  the  works,  and  there  were  letters  from  them 
approving  what  was  being  done,  but  o  winff  to  its  beiog 
impossible  accurately  to  forecast  what  &e  extent  ol 
the  works  would  be,  no  scheme  was  laid  before  them. 

Under  the  Settled  Land  Act,  1890,  s.  13,  caigbal 
money  may  be  applied  in  rebuilding  tiie  principal 
mansion-house  on  the  settled  land  provided  that  the 
sum  to  be  so  applied  sball  not  exceed  one-half  of  the 
annual  rental  of  the  settled  land.  The  annual  rentsl 
in  this  case  was  £22,153  138.  Id.,  and  there  were 
capital  moneys  in  the  hands  of  the  trustees  more  than 
sufficient  to  pay  the  sum  of  £17,109  17s/  3d.  asiked 
for  by  the  summons. 

«/•  Mulligan,  K,0,,  and  E.  Morrison,  for  the  tenant 
for  life. — Li  so  far  as  the  sums  expended  exceed  one- 
hsdf  of  the  annual  rental  of  the  estate  they  should  be 
allowed  out  of  capital  by  way  of  salvage  under  the 
original  jurisdiction  of  the  court :  In  re  Hawker,  Dug  v. 
Hawker,  45  W.  B.  440 ;  WiUU  v.  Willis,  ante,  p.  70, 
[1902]  1  Ch.  15. 

Z.  F.  FoUs,  for  the  trustees. 

Eekxwioh,  J.  (afterstating  thefacts).^Iam  satiafled 
that  the  mansion-house  was  of  necessitv  rebuilt  o  wing  to 
the  spread  of  dry-rot,  and  a  sum  equal  to  one-half  of  the 
rental— viz.,thesumef£ll,076mayproperlybeai^klM 
out  of  capital  moneys  in  recouping  the  tenant  for  life. 
But  with  regard  to  moneys  spent  in  excess  of  audi 
sum  I  cannot  sanction  any  further  payment  ont  of 

(a.)  Beported  by  A.  C.  Nesbitt,  Esq.,  Baxrister- 

at-Law. 


Vo!.!!. 
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capital  by  way  of  salvage  siooe  the  expenditure  has 
y.  in  fact  been  inoorred  for  additions  and  improvements, 

and  there  are  no  means  of  determining  what  soms 
i   have  been  paid  in  that  way,  and  what  might  have 

been  paid  by  way  of  salvage. 

i       Sdidtors,  PhilpoU  A  Morrell,  for  FoHs^  PoU$,   A 
'.   Gardner,  Chester, 


Stjtton  v.  English  and  Colonial  Pbodxtob  Co. 
V  (Limited),  (a.) 

I   Company^  Director — Qualifioatum — ArUcUe  ofcuaocia' 
tvon—Conetrudion — Shares  held  "»n  hU  own  right** 
,       — Bankruptcy  of  shareholder  • 

•  A  registered  holder  of  shares  in  a  limited  company 

*  holds  the  shares  **  in  his  own  right  **  so  as  to  qualify  him 
%  for  being  a  director  under  the  articles  of  association, 
i:  when  he  holds  them  in  such  a  way  that  the  company  can 
H  safely  deal  with  him  as  the  owner  of  the  shares ;  and 
f  where  the  shareholder  is  an  undischarged  bankrupt  and 
y  his  trustee  in  bankruptcy  claims  the  snares,  but  has  not 
i:  decided  whether  he  shall  be  registered  or  not,  the  company 
;  cannot  safely  deal  with  the  bankrupt  shareholder  as  owner 
\  in  respect  of  those  shares,  and  consequently  he  does  not 
I  hold  them  in  his  own  right  for  the  purpose  of  qualifying 
.  as  a  director  under  the  articles, 

{'.  Diotum  of  lindley,  L.J.,  in  Bainbridge  v.  Smith, 
;.  37  W.  B.  694,  41  Ch.  D.  4l62,  followed. 

^      Motion. 

t      The   defendant    company    was    incorporated   in 

f  November,  1901.    The  plaintiff  was  under  its  articles 

0  of  association  the  first  director.  Article  104  was  as 
f  follows :  "  A  director  must  be  member  of  the  company. 
i  The  qualifioation  of  a  director  shall  be  holding  in  his 
t  own  right  alone,  and  not  jointly  with  any  other 

1  person,  100  shares  of  £l  each,  or  £100  stock,  and  this 
f  qualification  shall  be  required  as  weU  of  the  first 
i  directors  as  of  all  future  directors." 

(      By  artide  116  the  office  of  director  was  to  be 
(  vacated  (i)  if  a  receivinff  order  was  made  against 
I  him,  or  (c)  if  he  ceased  to  hold  the  qualifying  number 
•shares  or  amount  of  stock. 

(  By  article  35  a  person  becoming  entitled  to  a  share 
1  in  consequence  of  the  bankruptcy  of  a  member  might, 
t  upon  producing  evidence  of  his  title,  either  be 
I  reg^tered  himself  as  holder  or  elect  to  have  some 
person  nominated  by  him  registered. 

The  plaintiff  was,  and  on  the  26th  of  April,  1902, 
continued  to  be,  the  registered  holder  of  1,000  shares, 
numbered  6,000  to  7,000. 

The  plahitiff  had  in  fact  been  adjudicated  a 
bankrupt  in  1888,  and  had  never  been  discharged. 

On  the  14th  of  April,  1902,  the  trustee  in  bank- 
ruptcy gave  the  company  formal  notice,  requiring 
them  forthwith  to  place  his  name  on  the  reguter  in 
reipeot  of  the  above-mentioned  1,000  shares. 

On  the  16th  of  April,  by  a  telegram  and  letter,  he 
modified  this  by  stating  that  although  he  claimed  the 
shares  as  propc^  vested  in  him  by  law,  he  did  not 
ask  for  an  actual  transfer  for  a  few  days,  but  wished 
to  have  a  list  of  the  shareholders,  as  he  proposed  to 
offer  the  shares  for  sale  to  the  shareholders. 

On  the  25th  of  April,  the  plaintiff  was  ezdmded 
from  the  board  of  diroctors  upon  the  ground  that  he 
had  become  disqualified. 

(a.)  Beported  by  Nevillb  Tebbtttt,  Esq.,  Bar- 

rister-at-Law. 


On  the  28th  of  April  a  transfer  of  100  other  shares 
in  the  company  was  executed  in  his  favour,  and  this 
was  lodged  with  the  company  for  registration.  It 
came  before  the  board  on  the  1st  of  liiay,  and  the 
directors  refused  to  register  it 

The  plaintiff  brought  this  action  against  the  com- 
pany and  two  of  the  directors  for  an  injunction  to 
restrain  them  from  excluding  him  from  acting  as  a 
director,  and  for  rectification  of  the  share  register  by 
inserting  his  name  as  holder  of  the  100  shares  trans- 
ferred to  him,  and  the  plaintiff  now  moved  in  the 
action  to  the  same  effect. 

ffanseU  and  A.  R,  Macklin,  for  the  plaintiff. — The 

glaintiff  is  the  registered  holder  of  the  shares.  It  is  true 
e  is  trustee  of  them  for  his  trustee  in  bankruptcy,  but 
that  does  not  prevent  his  holding  them  "in  his  own 
right "  :  Pulhrook  v.  Bichmond  Consolidated  Mining  Co., 
27  W.  E.  377,  9  Ch.  D.  610.  That  case  was  approved 
of  by  Lindley,  L  J.,  in  Bainbridge  v.  Smith,  37  W.  B. 
594,  41  Ch.  D.  462,  and  is  now  settied  law :  see 
observations  of  Lord  Hersohell  in  Cooper  v.   Griffin, 

40  W.  B.  420,  [1892]  1  Q.  B.  740.  The  decision, 
however,  in  Cooper  v.  Griffin  and  in  Howard  v.  Sadler, 

41  W.  B.  126,  [1893]  1  Q.  B.  1.  turned  upon  the  words 
of  the  statute  1  &  2  Vict.  c.  110  As  regards  the  100 
shares  transferred  to  him,  the  plaintiff  had  a  right 
to  be  reg^tered  ai  holder  ai  his  trustee  had  made 
no  objection. 

JET.  Terrell  and  J.  Israel,  for  the  defendants. — ^The 
vie«7S  of  Jess  el,  M.B  ,  in  Fulbrook  v.  Bichmond  Consoli- 
dated  Mining  Co,,  as  to  the  absence  of  the  beneficial 
interest  not  preventing  shares  being  held  '*  in  his  own 
right"  were  not  necessary  to  the  decision,  as  the 
registered  holder  thero  had  the  beneficial  interest 
subject  to  a  mortgage.  Bainbridge  v.  Smith 
is  an  express  autiiority  that  the  plaintiff 
does  not  hold  these  shares  in  his  own  right. 
Cooper  V.  Griffin  and  Howard  v.  Sadler  were  also 
decided  upod  the  same  words  in  a  statute,  and  show 
that  the  trustee  of  shares  does  not  hold  them  in  his 
own  right.  As  to  the  100  shares,  by  section  50 
(5)  of  the  Bankruptcn^  Act,  1883,  tiiey  must  be 
aeemed  to  be  assigned  to*the  trustee.  The  scares 
belong  to  the  trustee  and  tiie  plaintiff  is  not  entitied 
to  be  registered. 

Cur,  adv,  vuU, 

June  5. — Bttoklby,  J. — ^The  effect  of  the  action 
taken  by  the  trustee  in  respect  of  the  shares 
standing  in  the  name  of  the  plaintiff  was,  in  my 
opinion,  that  he  claimed  the  shares  as  his,  but  post- 
poned for  a  few  days  his  decision  as  to  whether 
under  article  35  he  would  require  to  be  registered 
himself  or  elect  to  have  some  Mrson  nominated  by 
him  registered  as  transferee,  under  these  circum- 
stances tiie  question  is  whether,  after  the  14th  and 
16  th  of  April,  1902,  the  bankrupt  continued  to  hold  '*  in 
his  own  right"  these  1,000  shares.  InPulbrook  v. 
Bichmond  Consolidaied  Mining  Co,  Jessel,  M.B.,  held 
that  a  man  may  hold  as  registered  member  in  his 
own  right  notwithstanding  that  he  has  not  the 
bmefioial  ownership  of  shares.  Looking  at  what  was 
said  by  Lindley,  L.J.,  in  Bainbridge  v.  Smith,  37 
W.  B.,  at  p,  598,  41  Ch.  D.,  at  p.  474,  by  Lord 
Herschell  in  Cooper  v.  Griffin,  40  W.  B.,  at  p.  422, 
[1892]  1  Q.  B.,  at  p.  750,  and  by  Lord  Coleridge  and 
Wills.  J.,  m  Howards.  Sadler,  41  W.  B.  126.  [1893] 
1  Q.  B.,  at  pp.  3  and  4, 1  think  that,  notwithstaqding 
what  was  saia  by  Cotton,  L.J.,  in  Bainbridge  y.  Smith, 
37  W.  B.,  at  p.  597, 41  Ch.  D.,  at  r>.  472,  this  decision  of 
Sir  George  Jessel's  cannot  now  be  treated  as  open  to 
question.  It  is  true,  as  has  been  pointed  out  in  some 
of  the  subsequent  cases,  that  Pulbrook,  in  the  case 
before  Jessel,  M.B.9  was  beneficial  owner  subject  to  a 
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mortgage*,  and  Uiat  therefore  the  deoiaum  might  be 
sapported  upon  a  dififerent  ffround*     But  the  ground 
upon  which  the  Master  of  the  Bolls  put  it,  ana  which 
is  supported  by  the  later  oases,  is  that  the  words 
«  holding  in  his  own  right  '*  do  not  require  that  the 
holder  shall  be  beneficial  owner.     Negatively,  then, 
the  holder  in  his  own  right  need  not  be  beneficial 
owner.      It  remains  to  say  what,  afiEirmatiTely,  he 
must  be.     That,  I  think,  is  answered  by  Lindley, 
L.  J.,  in  Bainhridge  v.  Smith  37  W.  E.,  at  p.  498,  41 
Ch.  D.,  at  p.  475.    He  must  be  a  person  who  holds 
shares  in  such  a  way  that  the  company  can  safely  I 
deal   with  him  in  respect  of   his  shares  whatever 
his    interest    may    be    in    the   shares.      Holding 
in  a  representative  character  will  not  do.     Holding 
as    trustee   without   beneficial  ownership   will  do, 
but  the  holder  must  so  hold  as  that  the  company  can 
safely  deal  with  him  as  owner.    Turning,  then,  to  the 
facts  of  this  case,  after  the  14th  and  16th  of  April, 
1902,  could  tiiis  company  have  safely  dealt  with  the 
plaintiff  in  respect  of  the  shares  ?    1  think  not.    The 
company  had  received  notice  from  the  trustee  that  he 
claimed  the  shares  and  that  he  postponed  for  a  few 
days  statins  in  which  way  he  would  under  artide  35 
awl  himsdf  of  his  rights  of  ownership.    After  that 
the  company  could  not  have  safely  dealt  with  the 
plaintiff  m  disregard  of  the  daims  of  the  trustee.    In 
my  judgment,  therefore,  the  plaintiff  (although  he 
had  a  benefidal  interest  in  oase  his  estate  proved  to 
be  solvent)  was  not  on  the  25th  of  April  the  holder  in 
his  own  r^ht  of  the  1,000  shines.    He  had  become 
disqualified,  and  his  office  of  director  was  vacated. 
Subsequently  a  transfer  in  his.  favour  of  100  shares 
was  executed   and    lodged  for   registration.      The 
directors  refused  to  register  it,  and  the  ground  upon 
which  they  rely  is  that,  if  they  had  registered  it,  the 
trustee  in  bankruptcy  would  have  been  entitled  to 
take  the  shares.    This  is  not,  I  think,  in  the  mouth 
of  the  company,  any  answer  to  a  demand  for  regis- 
tration of  the  transfer.    It  is  an  effectual  transzer. 
The  trustee  had  not  raised,  and  I  see  no  reason  why  he 
should  raise,  any  objection  to  its  registration.    The 
right  of  the  trustee  to  the  shares  is  in  no  way  defeated, 
but,  on  the  contrary,  la  assisted  by  the  company 
taking  the  shares  out  of  the  name  of  the  transferor 
and  putting  them  into  the  name  of  the  transferee. 
Seeing,  however,  that  the  plaintiff  'had  previously 
become  disqualified  as  a  director,  and  his  office  had 
fallen  vacant,  his  subsequent  registntion  as  the  holder 
of  these  100  shares  will  not  re-establish  him  in  his 
office.    So  far,  therefore,  as  the  notice  of  motion  asks 
an  injunction  to  restrain  t^e  defendants  from  ex- 
cluding the  plaintiff  from  acting  as  director,  it  fails, 
and  I  dismiss  it.    So  far  as  it  asks  for  rectification 
by  inserting  the  plaintiffs  name  as  the  holder  of  the 
100  shares,  Nos.  5,901  to  6,000,  it  succeeds,  and  I 
make  an  order  for  rectification.    I  make  no  order  as  to 
costs.    To  complete  the  review  of  the  cases  relating 
to  holding  "  in  his  own  risht,"  I  may  add  that  the 
words    **m   his   own  right"  for   the   purpose   of 
qualification,  and  the  same  words  for  the  purpose  of 
a  charging  order  under  1  &  2  Vict.  c.  110,  s.  14, 
have  not  the  same  meaning.    The  language  of  1  &  2 
Vict.  c.  110,  s.  14,  is  ''  standing  in  his  name  in  his 
own  right  or  in  the  name  of  any  person  in  trust  for 
him."    The  juxtaposition  of  these  words  shows  that 
the  shares  to  be  charged  are  to  be  shares  in  which 
the  judgment  debtor  has  a  beneficial  interest.    The 
same  shares,  therefore,  may  be  held  by  the  judgment 
debtor  *'  in  his  own  right "  for  purposes  of  qucJifica- 
tion,  but  not  so  as  to  render  them  available  for  the 
purpose  of  a  charging  order.    This  was  the  decision 
in  Uooper  v.  Oriffin  and  Houtard  v.  QadAer. 

SoUdton,  Chwrchman  A  Winser;  Dywm,  SmUhf  A 
Marcha'nA* 


Chan.  Div.  |  jnoa  3. 

Buckley,  J.  ] 

In  re  Oabatal  (New)  Minbb  (Limited),  (a.) 
Company- S^aX  reBolutum—Voling^Show  of  handi 

^Proxiea^Chairman'e  declaration— CompanieB  Ad, 

1862  (25  A  26  Vict.  c.  89),  «.  51  ;  Tahh  A,  art.  42. 

Although  a  chairman's  declaration  is,  under  seOionSl 
of  the  Companies  Act,  1862,  conclusive  evidence  of  tkt 
carrying  of  a  special  resolution,  even  if  founded  on  au 
error  or  mistake  of  fact,  U  is  not  condwive  if  on  tki 
face  of  it  wrong  in  fact  and  founded  on  a  mistaken  ma: 
of  t?ie  law, 

Creditor's  petition  for  a  compulsory  winding  up 

order.  ^.  . 

In  the  course  of  the  case  a  question  aroae  as  to 
whether  a  special  resolution  for  voluntacy  winding  19 
had  been  validly  passed. 

The  facts  were  briefly  as  follows :  eo  _i--i. 

The  company's  articles  provided  (by  clause  58,  wim 
was  practically  identical  in  terms  with  dauae  42  of 
Table  A.)  that  "at  any  general  meeting,   nnle«  a 
poll  is  demanded  by  at  least  five  members  personally 
present,  a  declaration  by  the  chairman  **»«^  f?*^ 
tion  has  been  carried,  and  an  entry  to  that  eflfeotm  t*e 
book  of  proceedings  of  the  company  shall  be  enfficuDl 
evidence  of  the  fact  without  proof  of  the  number  or 
proportion  of  the  votes  recorded  in   favour  of  or 
against  such  resolution  " ;  and  (by  clause  «I) '*  ^^ 
member  shall  have  one  vote  for  every  share  held  by 
him."    The  first  of  the  two  meetings  for  pasmng  and 
confirming    the    special    resolution    for    voluntary 
windmg  up  was  held  in  July,  1901.    There  was  con- 
siderable discussion;  the  resolution  was  put  to  tbs 
meeting ;  there  was  a  show  of  hands  and  the  ohairmm 
announced    "those   in   favour,  ax;  those    agamst, 
twenty-three,  but  there  are  two  hundred  voting  bj 
proxy,  and  I  declare  the  resolution  carried  as  required 
by   Act   of   Parliament."      No   poU   was    held  or 
demanded. 
Gore-Browne,  K.  C,  and  MarteUi,  for  the  petitaonsn. 
John  Henderson,  for  the  company  and  the  a^eged 
voluntary  liquidator  (upon  whom  the  petition  had 
been  served),  argued  that,  having  wg««d  *«  ™  ^<*?" 
and  to  section  51  of  the  Companies  Act ,  1862,  tiie 
chairman's  declaration  could  not  be  disputed. 

BUOKLTST,  J. ,  in  dealing  with  this  point,  after  readmg 
section  51  of  the  Companies  Act,  1862,  said  that  tiie 
respondent's  contention  that  the  chairman's  deoluatun 
was  conclusive  seemed  to  involve  the  drawing  by  the 
court  of  the  inference  that  if  the  chairman's  dedaiar 
tion  in  giving  the  numbers  for  and  against  a  reaoln- 
tion  showed  that  there  was  not  the  necessary  three- 
fourths  majority,  but  nevertheless  declared  that  tbs 
result  in  law    was   that   there   was  the  neoe^Kj 
majority,  such   declaration  was   conclusive;    12,  for 
instance,  the  chairman   were  to  declare   when   tae 
numbers  only  showed  a  bare  majority  that  m  the 
statute  only  required  a  bare  majority,  the  resolution 
was  duly  passed,  or  were  to  say  that  he  held  a  number 
of  proxies  and  to  purport  to  count  them  and  thereby 
carry  or  reject   the  resolution   (as  Ernest  y.    Lcma 
Gold  Mines,  45  W.  B.  45,  86,  [1897]  1  Ch.  1.  ehowedha 
could  not)  his  declaration  would,  on  the  respondenrs 

contention,  be  conclusive.  .  ^  ,     ^    1  a 

If  the  chairman  erroneously  or  by  mistake  declared 
a  resolution  carried,  the  court  would  not  go  behind 
that  declaration  (In  re  HadUigh  CasOe  Gold  Jftties, 
[19001  2  Ch.  518,  49  W.  B.  Dig.  28,  and  4:^J^* 
United  African  Lands.  49.  W.  R.  322,  [1902]  1  Ch. 


I 


7a.)  Eeported  by  L.  W.  Bybwb,  Bsq.,  Banister- 

at-Law 


Val.L. 
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Bex  V,  liiGSNBiira  Jcrsnoia  of  Fabithaic  aitd  Othebs. 


High  Gottbt. 


518);  but  these  deoidons  had  no  application  to  a 
case  where  a  ohainnan  gave  the  fign^  rightly,  bat 
by  an  eixor  aa  to  the  law  wrongly  declared  a  resomtion 
oairied,  aa  he  had  done  in  the  present  case. 

Solioitoray  Mayo  db  Co, ;  Adler  &  Perowne. 


April  15  ; 
May  1,  2. 


K.  B.  Div. 
(Lord  Alverstone,  L.O.J.,  and 
Darling  and  OhanneU,  JJ.) 

Bex  v.  Lioensing  Justices  op  Fabnhah  and 

Othbbs.  (a.) 

Licenitng  Law-^Jtuiices — Befiual  to  renew  licencee — 
JuaUces  themselves  the  ohfedors — NoUee  of  objection  hy 
ihejusiices  served  on  licensees — Jurisdiction  of  same 
jttstioes  to  hear  and  determine  applications— rAppecd 
entered  to  quarter  aeMtona —Mandamus — Licensing 
Act,  1872  (35  A  36  Vict.  c.  94),  s.  42,  suh-Hction  2— 
Licensing  Act,  1874  (37  d  38  Vict,  c  49),  s.  26. 

The  licensing  justices  of  F,  gave  notice  thcU  they 
intended  to  oh'ect  to  the  renewal  of  certain  licences, 
having  themsefves  previously  taken  steps  to  get  informa^ 
tion  as  to  the  requirements  of  the  division  and  the 
number  of  lictnsed  houses,  and  on  thai  information  they 
considered  there  were  too  many  licensed  houses  for  the 
population. 

The  applications  were  made  and  reftued*  The  licence- 
holders  thereupon  entered  an  appeal  to  quarter  sessions, 
and  also  moved  and  obtained  a  ride  nisi  for  a  maodamos 
directed  to  the  justices  on  the  following  grounds ;  (1 )  That 
the  justices  were  not  entitled  to  be  objectors  to  the  granting 
of  the  licences  ;  (2)  that  if  they  were  so  entitled,  and  if 
in  fact  they  did  object,  they  were  not  entitled  to  sit  and 
adjudicate  on  the  applications;  (3)  that  in  these  par^ 
ticular  cases  the  justices  were  disqualijied  by  reason  of  the 
steps  they  had  taken  to  pet  information  concerning  the 
houses,  and  had  prejudiced  the  case ;  and  f  4)  that  one  of 
the  justices  was  a  member  of  the  authority  actively 
engaged  in  opposing  the  renewal  of  these  licences,  and  had 
been  party  to  a  resolution  in  opposing  them, 

Held,  discharging  the  rules  that  the  justices  could  raise 
these  objections  under  section  42  of  the  Licensing  Ad, 
1872,  and  that  the  proceedings  were  not  invalid,  because 
the  notice  of  objection  had  been  given  by  the  justices. 

Held,  alsOt  that  the  notices  of  appeal  to  the  quarter 
sessions  were  no  bar  to  proceedings  for  mandamus,  and 
conversely  that  the  failure  of  the  application  for  a 
mandamus  did  not  invalidate  the  notice  of  appeal* 

On  the  15th  of  April  this  court  had  granted  a  rule 
nisi  directed  to  the  licensing  justices  of  the  Faroham 
Division  of  Surrey  to  show  cause  why  a  mandamus 
should  not  issue  commanding  them  to  hold  an 
adjourned  licensing  meeting  and  to  hear  and  determine 
certain  applications  for  the  renewal  of  licences,  in- 
cluding one  to  Mn.  J.  E.  Smith,  of  the  Queen-street 
Tayem,  Famham. 

There  were  in  all  nine  applications  of  the  same 
nature,  the  facts  being  substantially  the  same  in  each 
instance.  The  role  was  asked  for  on  the  following 
grounds — f  1^  that  the  justices  were  not  entitled  them- 
selres  to  object  to  the  renewal  of  a  licence ;  (2)  that 
they  were  not  entitled  to  adjudicate  upon  their  own 
objectioDs ;  (3)  that  they  were  precluded  from  sitting 
and  adjudicating  by  having  previously  collected  evi- 
dence and  prejudged  the  cues ;  and  (4)  that  one  of  the 
justices  (IM&.  Bentatl)  who  refused  the  licence  was  not 
only  a  member  of  a  body  which  had  previously 
resolved  to  oppose  renewal  of  licences,  but  had  been 
an  actual  party  to  the  resolution. 

(a.)  Beported  by  Ebskine  Beid,  Esq.,  Barrister- 

at-Law» 


It  appeared  that  some  months  ago  the  justices 
appointed  a  committee  to  make  inquiries  in  Farnham 
with  a  view  to  redudoff  the  number  of  licences ; 
evidence  or  what  was  ciuled  evidence  was  collected 
and  embodied  in  a  report  which  was  headed  ** '  Private 
and  Confidential' — ^Proposed  Beduction  of  Licences 
in  the  Division."  It  contained  tabulated  par- 
ticulars as  to  all  the  licensed  houses.  The  justices 
held  a  meeting  to  consider  this  report  prior  to 
the  annual  licensing  meeting  on  the  Ist  of 
March,  and  resolved  that  their  clerk  diould  obtain 
the  presence  of  vritnesses  in  support  of  the  report. 
At  the  annual  licensing  meeting  notice  was  given  on 
behalf  of  a  majority  of  the  justices  that  they  would 
object  to  the  renewal  of  all  the  full  lioences  in  the 
district.  Two  jostices  (one  being  Mr.  Gk>uld,  K.G.) 
dissented,  but  the  derk,  neverthdess,  served  notices 
of  objection,  on  behalf  of  the  justices  on  a  number  of 
licence-holderB.  At  the  adjourned  meeting  on  the 
14th  of  March  objection  was  taken,  on  behalf  of 
Mrs.  South  and  others,  that  the  justices  were  not 
entitied  to  serve  notices  of  objection  to  renewal,  and 
that  those  who  had  taken  patt  in  so  domg  were  dis- 
qualified from  sitting  in  such  eases ;  and.  in  particular, 
an  objection  was  urged  against  one  of  the  justices, 
who  was  a  memher  of  the  Congregational  Union,  and 
had  taken  an  active  part  in  the  proceedings  before 
referred  to.  The  justices  whose  conduct  was  im- 
peached retired  to  considM:  the  matter,  and  on  their 
return  overruled  the  objection,  and  the  diairman 
conducted  the  case  of  the  opposition  and  examined 
the  witnesses.  In  the  result  the  licences  were 
refused. 

The  court  granted  the  rule,  nm  as  asked  in  each 
ca«e,  and  the  rules  now  came  on  for  argument  before 
the  sime  judges. 

F.  Low,  K»C;  and  Holder,  for  the  justices.— This 
case  raises  two  important  questions  of  law— (1)  can 
justices  start  an  opposition  themsdves  to  a  licence, 
and  (2)  if  they  have  taken  any  steps  to  oppose  a 
licence  being  granted  can  the  adjudicate  upon  the 
application?  Unless  tiie  court  is  prepared  to 
hold  that  section  42  of  the  Lioeosinff  Act,  1872, 
as  amended  by  section  26  of  the  Act  of  1874 
has  so  cut  down  the  discretion  of  the  justices  with 
regard  to  their  refusing  to  renew  lioences  that  they 
are  unable  to  use  their  discretion  and  must  grant:  an 
application  unless  it  is  opposed  by  an  objector  out- 
uoe  their  own  body,  the  answer  to  tbe  first  question 
must  be  that  the  justices  themselves  may  oppose  a 
licence.  As  to  the  second  question,  if  bias  is  proved 
the  ruling  of  the  justices  is  void ;  but  there  is  nothing 
on  the  facts  here  that  carry  this  case  to  that  length* 
It  was  imposdble  to  sustain  the  proposition  that  a 
magistrate  might  not  object.  If  the  objector  must 
be  a  third  party  it  would  be  a  good  answer  to  say 
because  you  are  a  magistrate  the  obiection  raised  by 
you  is  invalid.  Certainly  the  bench  has  a  right  to 
view  tiie  premises  and  to  form  their  own  opinion  as 
to  the  requirements  of  the  neighbourhood.  The 
notices  here  were  served  on  all  the  alehouses — there 
was  no  picking  out.  The  affidavits  of  the  chairman 
and  justices  showed  that  thev  considered  the  objection 
to  the  licences  and  heard  evioence  on  oath  and  reserved 
their  decision  xmtil  all  the  cases  had  been  heard.  All 
the  material  facts  which  were  known  to  the  justices 
were  given  in  evidence.  The  question  is  really  can  a 
magistrate  formally  object  for  the  purpose  of  allow- 
ing himsdf  to  exerdse  the  discretion  given  him  by 
statute  and  then  proceed  to  hear  the  apolioatiou  on 
its  merits  ?  Baxter  ▼.  Leche,  79  L.  T.  Bep.  138,  47 
W.  B.  Dig.  99,  really  deddes  the  point.  The  only 
authority  to  the  contrary  is  the  dictum  of  Hawkins, 
J.,  in  Beg,  y.  Justices  of  Anglesea,  65  L.  J.  M.  C.  12, 
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High  Cottst. 


Biz  V,  LiGBNBnra  Justioib  of  Fabnhak  jjxd  Othbbs. 


High  Ooubt 


44  W.  B.  Cig.  89.  That  was  the  view  of  a  sinfl^e 
judge,  and  it  oannot  be  reoonoiled  with  any  deeinon 
of  the  Divisional  Court.  Moreoyer,  here  mandamtu 
is  not  the  proper  remedy,  for  mandamuB  is  not  ayail- 
ahle  where  there  is  another  remedy;  and  the  parties 
have  here  a  right  of  appeal  to  quarter  sessions  and 
are  actually  pursuing  it,  for  they  have  given  the 
justices  notice  of  their  appeal. 

Avoryt  JBT.C,  and  Stimson,  for  the  Itoensees. — 
Dealing  with  the  second  point  first,  mandamus  is 
really  the  only  remedy  open  to  us,  because  we  say 
that  the  tribunal  whose  deciiion  we  seek  to  have  set 
aside  was  improperly  constituted,  and  that  under  the 
circumstances  the  justices  had  no  power  to  hear  the 
applications  at  all.  That  is  a  question  which  the 
quarter  sessions  cannot  decide.  They  must  assume 
that  the  licensing  justices  had  jurisdiction.  All  they 
can  say  is  whether  the  decision  they  arrived  at  ought 
to  stand  or  ought  to  be  set  aside :  Beg,  v.  Farqukar, 
li.  B.  9  Q.  B.  258,  22  W.  B.  Dig.  38 ;  Beg.  v.  Howard, 
37  W.  B.  617,  23  Q.  B.  D.  502;  Akkersdyk  v. 
Lmdcm  County  Council^  40  W.  B.  285,  [1892]  1  Q  B. 
190.  Here  the  justices  were  the  objectors,  contrary 
to  what  was  ever  contemplated  by  section  42  of  the 
Act  of  1874,  which  dearly  contemplated  an  objection 
made  to  the  justices  by  some  third  party :  Beg,  ▼. 
Anglesea  Justices,  The  present  case  is  distinguishable 
from  Baxter  v.  Leche,  That  being  the  question,  it  is 
nihil  ad  rem  to  discuss  whether  tiiey  were  biassed  by 
anything  which  took  place,  or  whether  they  were 
actuated  by  anything  but  the  best  of  motives,  for  all 
the  justices  who  made  themselves  parties  to  the  notice 
of  opposition  or  had  otherwise  identified  themselves 
with  the  opposition  are  disqualified. 

LoWf  K,C,y  replied. 

The  following  cases  were  also  referred  to  during 
the  arenment :  Beg,  v.  Justices  of  Mtrthyr  Tydvil,  14 
Q  B.  D.  584,  33  W.  B.  Dig.  122 ;  Beg.  v.  EaUs,  42 
L.  T.  Bep.  735,  28  W.  B.  Dig.  129;  Leeson  v.  The 
General  Medical  Council,  38  W.  B.  303, 43  Gh.  D.  366 ; 
Akkersdyk  v.  London  County  Council;  Boulter  v. 
Justices  of  Kent,  44  W.  B.  114,  [1897]  A.  0.  556 ;  and 
Allinson  v.  General  Medical  Council,  42  W.  B.  289, 
[1894]  1  Q.  B.  750. 

Lord  Altebstonb,  L.C.J.,  in  giving  judgment, 
said :  The  rules  are  moved  on  four  grounds — ^first,  on 
the  very  important  ground  that  justices  who  are 
members  of  the  tribunal  csnnot  raise  the  objection 
contemplated  by  section  42 ;  secondly,  if  they  did  so, 
they  must  not  adjudicate  on  the  cases  in  respect  of 
which  they  had  given  notice  of  objection;  thirdly, 
that  in  this  case  t£e  justices  had  obtuned  information 
on  which  they  had  acted  contrary  to  the  provisions  of 
section  42 ;  and,  lastiy,  there  was  a  special  objection 
to  one  of  the  justices  named  Benthall  on  the  ^pround 
that  he  had  been  a'  party  to  proceedings  which,  it 
was  said,  would  invalidate  his  action  in  the  judgment 
to  which  he  was  a  party.  The  first  and  most 
important  thing  we  have  here  to  do  is  to  try  and 
lay  down  certain  principles  which  may  be  deduced 
from  the  cases  and  then  consider  what  are  the  rights 
of  the  justices  and  of  the  parties  in  regard  to  this 
matter,  having  regard  to  these  principles. 

L  think  it  is  quite  dear  that  the  justices  could 
only  act  and  should  only  act  upon  sworn  evidence 
given  before  them,  and  that  if  in  any  case  it 
appeared  to  the  court  that  the  justices  nad  acted 
upon  information  obtained  otherwise  tiian  from  the 
evidence,  their  proceedings  ought  to  be  set  aside.  I 
think  it  further  equally  dear,  not  so  much  from  the 
decisions  as  from  the  legLslation  and  the  general 
prindples  applicable  to  the  set  of  dronmstances  with 
which  the  £egislatare  was  dealing,  that  it  would  not 


invalidate  the  proceedings  if  the  justiees  became  ac- 
quainted with  what  I  csll  the  general  drcumatanoes 
of  the  case  and  made  use  of  that  information  to  facing 
to  the  minds  of  the  persons  before  them  the  pointi 
with  which  they  had  to  deal. 

There  is  one  other  qualification  whidi  is  moat  im- 
portant, that  if  in  any  particular  case  a  juatioe  had 
private  information'  with  regard  to  that  oase^  he 
ought  not,  in  my  opinion,  to  sit  upon  the  case  nor  to 
do  anything  except  go  into  the  box  and  give  evidence. 
In  otiier  words,  if  the  case  ever  aroie  of  a  justice 
having  particular  knowledge  with  regard  to  t 
particular  hidividual  or  against  a  particular  individusl 
or  house,  the  Imowledge  could  om^  be  utilised  for  the 
purpose  of  the  case  t>y  his  giving  evidenoe  as  s 
witness  subject  to  cross-examination  in  the  ordiiuKy 
way.  I  mention  these  broad  prindples  because  it  ii 
only  right  to  make  it  dear  that  I  bear  them  in  miDd 
in  expressing  the  opinion  I  have  formed  with  regard 
to  what  tiie  justices  did. 

I  will  state  as  briefiy  as  possible,  but  I  hope 
suffidentiy  fully,  what  I  really  xmdentand  tiie 
justices  to  have  done  :  During  the  previous  year  the 
attention  of  the  Famham  bendi  had  been  called  to 
the  fact  that  there  were  considered  to  be  too  large  a 
number  of  licensed  houses  for  the  population  of  tht 
district,  and  preparatory  to  the  proceedings  whiek 
had  given  rite  to  this  question  information  wss 
collected  which  would  be  of  value  for  the  purpose  d 
directing  the  minds  of  any  tribunal  that  had  to  desl 
witii  it  to  the  incidents  rdating  to  the  variooa  housek 
Information  was  collected  by  a  committee,  and  the 
magistrates  had  not  shrunk  from  stating  that  they 
did,  before  they  sat,  go  round  and  make  themsdves 
acquainted  with  what  would  be  called  the  sorround- 
ing  circumstances  of  eadi  of  these  houses. 

It  was  going  a  great  deal  too  far  to  say  that, 
applying  their  general  knowled^  of  the  district  to 
the  esses  they  were  going  to  sit  uDon,  or  api^ying 
the  information  so  obtained,  would  invalidtate  tks 
proceedings,  provided  that  everything  they  intended 
to  act  upon  was  brought  to  the  m{n£  of  tiie  persons 
against  whom  it  could  be  used. 

Then  €hey  took  a  course  to  which,  subject  to  a 
legal  objection  I  will  deal  with  in  a  moment,  no 
reasonable  objection  could  be  taken.  They  tiiought 
it  right  when  dealing  vrith  the  suggestion  of  there 
being  too  many  houses  in  the  district  that  every  house 
should  be  investigated ;  and  certainly  the  juBtioes»  tf 
the  affidavits  properly  represented  the  facta  (and  the 
contrary  was  not  suggested),  did^  ^  inyest^nte 
individually  each  case  but  save  no  decision  nntu  sU 
the  cases  had  been  argued  before  them. 

The  prindple  of  fairly  considering  all  the  require- 
ments of  the  district  and  the  sufficiency  of  eadi 
particular  house  no  one  could  question. 

In  that  state  of  drcumstsnces  Mr.  Avory^a  first 
objection  arose — a  very  important  objection  whidi 
possibly  I  should  have  taken  time  to  consider  if  I  did 
not  thmk  it  was  covered  by  authority.  Mr.  Avocy 
said  the  justices  could  not  either  give  themselves  or 
cause  any  person  to  give  on  their  behalf  the  notice 
contemplated  by  sub-section  2  of  section  42.  He 
did  not  of  'course  dispute  that  the  Justices  oould 
adjourn  a  case  on  objection  being  made,  and  that  they 
could  hear  the  case  ultimatdy  when  the  owner  was 
called  upon  to  attend  without  the  previoudy  pie- 
scribed  notice  bdug  given;  but  he  said  that  ''an 
objection  h&ag  made  "  must  mean  made  by  some- 
body to  the  justices,  not  by  the  justices  themadvea. 
That  proposition  undoubtedly  raises  a  very  important 
pointy  wluch,  hovrever,  was  considered  by  Sir  Henry 
Hawkins  in  the  Anglesea  case.  At  any  rate  there  has 
for  a  long  time  been  the  view,  whether  judicially 
dedded  or  not,  that  justices  could  raise  objections  to 
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licences  being  renewed,  and  that  they  ought  to  be 
able  to  do  so  having  regard  to  their  fanotions  and  duties 
under  the  Licensing  Acts  I  have  mvself  no  doubt  at  all. 
There  may  be  many  cases  in  which  the  liquor  traffic 
could  not  be  properly  controlled  unless  the  justices 
did  raise  such  questions,  bat  I  do  not  found  my  opinion 
on  general  principles,  but  repeat  opinions  that  have 
been   expressed   from     time    to    time.      In     1874 
Blackburn,  J.,  in  Eeg»  v.  FarquTiar  obviously  thought 
that  the  justices  might  be  able  to  give  a  notice ;  and 
when  that  decision  was  referred  to  in  Beg.  v.  Merthyr 
TvdvUt  Stephen,  J.,   put    that   construction   upon 
Blackburn,  J.'s,  jud^ent,  and  said  it  would  seem  to 
show  that  the  objection  might  be  made  by  the  justices 
themselves.    In  another  case,  that  of  Beg,  v.  Ealea, 
Cockbum,    L.C.J.,   took    the    same    view.     There 
was,  therofore,    during  a  series    of    years,  a   con- 
siderable amount   of  opinion,  although   no    actual 
decision    to    the    effect    that   justices   could   raise 
objections.     When     the     question     came     before 
Hawkins,  J.,  in  the  Angleaea  coHy  he  certainly  did 
use  expressions  which  amply  supported  Mr.  Avonr*8 
ar^ment— expressions    to   the    effect   that   in   his 
opinion  the  objection  must  be  raised  by  a  third  party. 
He  said,  **  The  language  of  the  proviso,  no  objection 
being  made,  could  only  mean  made  to  the  justices." 
Of   course   that   does   not   cover   the   case   of   an 
individual   justice  making  an   objection   and  then 
ceasing,  so  to  speak,  to  act  as  a  justice.    It  is  only 
fair  to  say  that  the  argument  of  Mr.  Avory  was  well 
founded  to  this  extent,  that  Hawkins,  J.  s,  opinion 
seemed  to  be  that  justices  oovld  not  raise  au  objection. 
Then  csme  the  last  case,  B<iocter  v*  XecAe,  in  which 
there  was  a  deoision  of  Wills  and  Kennedy,  JJ.,  to 
the  effect  that  justices  might  raise  an  objection,  and 
having  raised  it  might  adjourn  and  give  notice.    It 
is  perfectly  true  that  in  that  case  the  justices  did  not 
give  the  grounds  on  which  they  were  going  to  enter- 
tain the  objection,  but  it  seemed  very  much  fairer  to 
those  whose  licence  was  going  to  be  questioned  that 
they  should  be  told  what  objections  were  going  to  be 
raised,  and  therefore  that  particular  argument  seems 
not  to  affect  the  weight  of  thjit  authority,  in  which  I 
am  bound  to  concur,  as  it  is  binding  on  this  court. 
Then  there  is  the  opinion — I  agree  it  is  only  an 
opinion,  but  one  which  contains  very  weighty  reason- 
ing indeed,  of  Fry,  L.J.,  and  idl  the  more  so  because 
of  the  strong  line  he  had  taken  in  Leeaon  v.   The 
General  Medical  OouncUt  which  opinion  was  given  in  a 
case  where  he  was  only  giving  his  opinion  after  con- 
sideration as  chairman  ox  the  quarter  sessions,  but  he 
came  to  the  conclusion  that  justices  ooidd  give  these 
notices,  or,  rather,  raise  these  objections  xmder  section 
42,  and  that  it  did  not  invalidate  the  proceedings  that 
a  notice  had  been  subsequently  given.  Mr.  Avory  said, 
i^at  being  so,  even  then  they  must  not  sit  and  act ; 
and  that  raised  the  really  fundamental  question,  what 
was  the  position  of  the  person  who  objected  P  Ttiking 
the  language  of  Lord  Herschell  in  BouUer^e  case,  in 
the  sense  to  be  naturally  gathered  from  his  expres- 
sions, the  objector  was  not  in  the  position  of  a  party, 
and  it  seemed  to  him,  looking  at  tne  duty  the  magis- 
trates had  to  perform  and  the  considerations  that 
ought  to  affect  them,  it  was  not  rig^t  to  regard  a 
person  who  objected  on  the  ground  that  had  been 
raised  in  this  case  as  a  personal  opponent  of  the 
person  whose  licence  was  being  quertioned,  or  as  a 
party  to  any-  litigation.    It  was  in  that  respect,  I 
think,  that,  assuming  the  justices  had*  acted  without 
any  suggestion  of  improper  bias  or  of  taking  action 
on  improper  materials,  tne  fact  that  they  had  given 
notice  did  not  bar  them  from  subsequently  acting  in 
the  proceedings.     Certainly  in  a  case  in  which  the 
real  question  was  that  the  justices  being  of  opinion 
that  dere  were  too  many  houses  in  the  £stric^  and 


the  matter  to  be  considered  was  how  these  houses 
were  to  be  reduced,  it  would  be  very  unfortunate  that 
the  mere  fact  that  the  notices  were  given  so  that  the 
question  mii{ht  be  fairly  considered  should  prevent 
those  gentlemen  acting.  Mr.  Avory  said  if  they 
had  approached  the  question  from  the  point  of  view 
of  having  previously  made  up  their  minds  that  there 
ought  to  be  a  reduction  in  the  number  of  licences, 
that  would  be  defective.  I  am  not  prepared  to  agree 
with  that  argument,  nor  prepared  at  present  to 
dissent  from  it,  but  it  is  not  applicable  in  this  case. 

As  to  the  second  point,  that  the  justices  had  acted 
on  information  obtained  beforehand  and  not  given  in 
evidence.  I  have  seen  the  notes  in  the  only  case 
which  had  been  argued  in  detail,  which,  it  was  agreed, 
was  a  tvpical  one,  and  I  find  that  all  the  points  on 
which  objections  to  the  house  could  be  founded 
were  proved  in  the  case  of  the  Queen-street  Tavern. 
All  the  magistrates  have  said  that  they  did  not  act  in 
any  single  case  except  on  the  evidence.  And  the 
conclusion  I  have  come  to  is  that  it  is  impossible  to 
come  to  the  conolusion  that  the  magistrates  here 
acted  in  ffiving  their  judicial  opinion  on  information 
they  haa  obtained  elsewhere.  As  to  the  question  of 
bias,  with  regard  to  the  authorities  Mr.  Avory  has 
referred  to,  particularly  the  case  of  Akkerdyke  v.  The 
London  County  Council,  they  are  all  cases  illustratiog 
tiie  principle  that  if  a  person  has  taken  sides  in  a 
matter  whioh  he  is  ceJled  upon  or  purports  to  act 
judiciallv  in,  he  cannot  be  allowed  so  to  act ;  but  in 
my  opimon  they  reeJly  do  not  assist  Mr.  Avory  in  the 
view  I  tiJce  of  the  facts. 

I  come,  therefore,  to  the  conclusion  that  none  of 
the  iour  erounds  prevail,  and  that  this  application 
for  the  nue  must  oe  discharged. 

DABLma  and  Ohanstbll,  JJ.,  gave  judgment  to 
the  same  effect. 

BvJe  diBcharged  vfUh  coite. 

Solicitors,  Prior,  Church,  dt  Adams,  for  Bichard 
Mason,  Town  Clerk,  Famham;  W,  Montgomery 
White,  for  Edgar  Kempeon,  Famham. 


(Scurt  cf  flppeal. 


From  Chan.  Div.  )  tut^^^au  i7  ia  oa 

(VaughanWiUiams.  Stirling,  and       25?VJAi  ofl 
Cozens-Hardy,  L.JJ.)  j     ^^ '  ^^^  ^^' 

hi  re  HoLLAim. 
Gbeog  v.  Holland,  (a.) 

Seiilemenl — Husband  entitled  jure  mariti  to  wife^e  rever- 
sionary personalty — kntt^nuptial  agreement  for  settle' 
ment — Post-nuph'aZ  settlement— Becital  of  agreement 
— Uushand^s  interest  made  determinable  on  bankruptcy 
— Fraud  on  creditors — Trustee  in  bankruptcy — Statute 
13  Eliz.  c.  6— Statute  of  Frauds. 

A  reservation,  in  a  pott-nuptial  settlement  of  a  wife's 
reversianary  property,  of  a  life  interest  to  the  husband, 
determinable  on  his  bankruptcy,  does  not  avoid  the  settle- 
ment in  toto  against  his  trustee  in  bankruptcy,  in  the 
absence  of  evidence  that  he  was  in  emb%rrassed  circum- 
stances at  the  date  of  the  settlement  or  contemplated 
entering  on  a  speculative  business,  A  recital  in  a  post- 
nuptial settlement  of  an  Ante-nuptial  agreement  for 
settlement  is  evidence  of  such  agreement  sufficient  to 
satisfy  the  Statute  of  Frauds, 

(a.)  Beported  by  H.  W.  Law,  Esq.,  Bsrrister-at- 

Law. 
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Barkwortii  v.  Young,  5  W.  B.  156,  4  Drew,  1,  ap- 
proved, 

la  re  Peurson,  25  W.  B.  126,  3  Oh.  D.  807,  disap- 
proved, 

DecUion  of  Farwell,  J.  (49  W.  B.  476,  [1901]  2  Ch, 
145),  reversed. 

This  WM  an  appeal  from  a  deoirion  o!  F*rwell,  J. 
(reported  49  W.  B.  476,  [1901]  2  Oh.  145).  The  facta 
were  as  follows:  Oa  the  27th  of  August,  1872, 
Oharlotte  F.  Holland,  then  an  infant  aged  18  years, 
married  Isidore  M.  Bourke.  She  was  at  the  date  of 
the  maniage  entitled  in  remainder  expectant  on  the 
death  of  &e  testator's  widow  to  one-eighth  of  the 
proceeds  of  sale  of  the  residuary  real  and  personal 
estate  of  Henry  Holland,  who  died  in  December,  1871, 
by  yirtue  of  his  will  made  in  April,  1871.  No  ante- 
nuptial settlement  was  executed,  but  a  ixw^-nuptial 
settlement  was  executed  by  deed  dated  the  8th  of 
February,  1873,  and  made  between  the  husband  and 
wife  of  the  first  part,  the  testator's  widow  and  the 
trustees  of  his  will  (who  were  the  wife's  guardians) 
of  the  second  part,  and  settlement  trustees  of  tilie 
third  part.  The  settlement  contained  the  following 
recital: 

**  And  whereas  the  said  parties  hereto  of  the  first 
part  intermarried  on  the  27th  day  of  August,  1872, 
and  previously  to  such  marriage  the  said  Isidore  M. 
Bourke  agreed  to  make  such  settlement  of  the  fortune 
of  his  said  wife  as  is  hereinafter  contained." 

Then  followed  a  covenant  by  tiie  husband  with  the 
trustees  that  immediately  upon  the  shure  and  interest 
of  and  in  the  residuary  estate  and  effects  of  the  said 
H.  Holland — to  which  the  husband  and  wife,  or  the 
husband  in  her  right,  pr  either  of  tliem  then  were  or 
was  or  thereafter  might  become  entitled — ^becoming 
ati  interest  in  possession,  the  husband  and  vrife  or  the 
survivor  and  sJl  other  necessary  parties  would  assiffu 
and  transfer  the  said  share  to  the  trustees  of  &e 
settlement  upon  the  trusts  thereinafter  declared. 
These  trusts  were  for  the  wife  for  life  for  her  separate 
use  without  power  of  anticipation,  and  after  her 
death,  if  the  husband  should  not  have  been  or  become 
a  bankrupt  or  assigned,  &o.,  for  the  husband  until 
he  should  become  bankrupt  or  assign,  &c.,  with 
remainder  for  the  issue  of  the  marriage  at  twenty- 
one  or  marriage  in  the  usual  way,  the  survivor  of 
the  husband  and  wife  having  a  power  of  appoint- 
ment amongst  issue  failing  a  joint  power  of  appoint- 
ment which  was  not  exercised. 

Mrs  Bourke  died  on  the  14th  of  April,  1877. 

On  the  25th  of  October,  1897,  Mr.  Bourke  appointed 
two-thirds  of  the  trust  funds  to  t<70  of  his  sons  and 
surrendered  his  life  interest  to  them ;  on  the  1st  of 
Murch,  1898,  a  receiving  order  was  made  against  him, 
and  on  the  18thof  March  he  was  adjudicated  a  bankrupt. 
Th,e  one-eighth  share  of  residue  fell  into  possession  on 
the  death  of  the  testator's  widow  on  the  11th  of 
December,  1899. 

On  a  summons  taken  out  to  determine  whether  it 
was  bound  by  the  settlement  or  belonged  to  the 
official  receiver  as  the  husbsmd's  trustee  in  bank- 
ruptcy, Farwell,  J.,  held  that  the  settlement  was  void 
in  toto  against  the  official  receiver  under  13  Eliz. 
c.  5. 

Parties  interested  under  the  settlement  appealed. 

W,  H,  Cozens-Hardy,  for  the  trustees  of  the  wilL 

Herbert  Beed,  K,0.,  and  Aubrey  8t,  John  Gierke, 
for  the  appellants. — Till  the  husband  reduces  the 
property  into  possessiDu  the  wife  does  not  lose  her 
right  to  it.  By  the  covenant  to  settle  contained  in 
the  settlement  of  1873  the  husband  disabled  himself 
from  consenting  to  his  wife's  selling  her  reversion, 
and  tiie  husbwd's  trustee  in  bankrujptov,  claiming 
under  Mm,  is  boundby  thetecital.  Even  if  the  covenant 


by  him  was  a  voluntary  one,  yet  having  entered  into 
it  he  would  have  held  the  property  on  the  trusts  of 
the  settiement  if  he  had  beoome  possessed  of  it,  and 
the  burden  of  diowing  that  there  was  no  considera- 
tion for  it  lies  on  those  who  make  the  allegation. 
To  bring  the  case  within  the  statute  of  EUzabeth  an 
intention  to  defraud  must  be  shown.  The  presump- 
tion is  against  fraud,  and  the  whole  deeamutt  oe 
looked  at.  The  evidence  here  negatives  fraud  in 
fact.  There  is  no  e^ence  that  toe  husband  had 
debts  or  that  he  had  no  other  property  at  the  date  of 
the  settlement.  The  recital  of  the  agreement  is  a 
sufficient  written  memorandum  of  it :  Barhworfh  y. 
Young,  5  W.  B.  156,  4  D/ew.  1.  The  defeasance  dauae 
does  not  vitiate  the  settlement  as  a  whole,  and  if  it 
is  not  void  as  a  whole  the  trustee  in  bankruptcy  is  not 
entitled  to  the  fund:  In  re  Dermoid,  37  W.  B.  442,  40 
Oh.  D.  585. 

They  also  dted  or  referred  to  Dundas  ▼.  Dutem, 
1  Ves.  jun.  196;  Madnntoih  v.  Fogose,  43  W.  B. 
247,  [1895]  1  Ch.  505 ;  Ex  parte  Mercer,  17  Q.  B.  D. 
290,  34  W.  B.  Dig.  169 ;  De  BeU  y.  Thomson,  3  Beav. 
469 ;  Montefiore  y.  Behretia,  L.  B.  1  Eq.  171,  14  W.  R. 
Ch.  Dig.  44 ;  Codriiiaton  v.  Lindsay,  21 W.  B.  182,  K IL 
8  Ch.  App.  578 ;  Higinboiham  v.  Holme,  19  Yes.  88 ; 
BucklandY,  Buckland,  48  W.  B.  637,  [1900]  2  Oh.  534 ; 
Harris  v.  Truman,  30  W.  B.  533,  9  Q  B.  D.  264 ; 
Freeman  v.  Pope,  18  W.  B.  906,  L.  B.  5  Ob.  App.  538 ; 
Spirett  V.  Willows,  13  W.  B.  329,  3  De  G.  J.  &  S.  293  ; 
In  re  Lane-Fox,  48  W.  B.  650.  [1900]  2  Q.  B.  508  ; 
and  In  re  Brewer,  45  W.  B.  8   [1896]  2  Oh.  503. 

U'pjohn,  KCt  and  A,  Adams,  for  the  official  receiver. 
— ^A  settlement  cannot  be  rendered  valid  against  » 
trustee  in  bankruptcy  by  the  insertion  of  a  recital  like 
thid.  If  the  covenant  is  voluntary  the  settlor  showed 
a  contemjdation  of  bankruptcy  such  as  brings  the  esse 
wi^n  the  statute  of  Bliz%betlii.  In  re  Detmold,  Higin- 
botham  Y,  Holme,  and  In  re  Brewer  were  all  cases  of  ante- 
nuptial  settlements.  The  defeasance  dense  vitiates  the 
whole  settlement,  and  In  re  Pearson,  25  W.  B.  126,  3 
Oh.  D.  807,  lays  down  the  true  principle  on  this  point. 
And  notwithstanding  the  recital  the  covenant  is  a 
voluntary  one  of  which  the  court  would  not  deeree 
specific  performance :  Ellison  v.  EUieon,  6  Yes.  656. 
^e  covenant  is  voluntary  and  xmenforoeable  (1) 
because  there  is  no  evidence,  binding  the  offidal 
receiver,  of  any  an^e-nuptial  agreement  at  all;  (2) 
because  there  is  no  memorandum,  to  satisfy  the  Statute 
of  Frauds.  [They  dted  on  this  point  most  of  the  oaaoa 
referrred  to  in  the  judgment.]  If  a  trustee  in  bank- 
ruptcy is  bound  by  such  a  recital,  any  settlor  oaa 
escape  section  47  of  the  Bankruptcy  Act  by  inserting 
it :  BaUersbee  v.  Farrington,  1  Bvvanst.  106.  And  the 
memorandum  is  iasuffident,  since  it  does  not  show 
who  were  the  parties  to  tiie  agreement,  nor  what  was 
the  consideration  for  it. 


A,  8t,  J,  Gierke  in  reply. 


Gwr,  adv,  vuU* 


April  29.  —  The  following  judgments  were 
delivered:^ 

Yaughan  Williams,  L.J.,  after  stating  the  facts, 
continued :  It  is  conceded  by  Mr.  Oierke  that  the 
settlement  rests  in  fieri,  and  csnnot  be  enforced  unless 
it  can  be  supported  by  the  consideration  of  maniage, 
and  he  rdies  on  the  recital  of  an  anfe-nuptial 
contract. 

Now,  as  I  understand  the  official  recdver  shapes  his 
case  in  two  ways. 

First  he  says  that  the  covenant  is  void,  as  being  a 
fraudulent  conveyance  or  alienation  within  the 
statute  13  Eliz.  c.  5;  secondly,  he  says  that  ev«Q 
assuming  that  the  settlement  is  not  fraudulent  within 
the  statute,  yet  the  settiement  is  a  voluntary  settle- 
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ment  restiog  in  fieri,  of  which  a  court  of  equity 
would  not  grant  Bpeoifio  performince,  and  that, 
therefore  the  only  right  of  the  tmttees  and  bene- 
ficiarieB  under  the  marriage  settlement  is  to  come  in 
and  prove  with  the  other  orediton. 

Now,  as  to  the  first  point  Farwell,  J.,  has  decided, 
on  the  authority  of  the  case  of  In  re  Pearson^  that 
having  regard  to  the  fact  that  Mr.  Isidore  Bourke 
was  at  the  date  of  the  exeeution  of  the  po«<-nuptial 
settlement  entitled  jure  mariti  to  the  property  the 
subject  of  the  settlement,  the  faot  that  the  settlement 
contains  a  clause  providing  that  his  boiefioial  interest 
should  continue  until  he  should  become  bankrupt,  or 
assign  or  attempt  or  affect  to  assign,  is  conclusive  to 
make  the  settlement  fraudulent  within  the  statute  of 
Elizabeth.  I  agree  that  this  is  the  effect  of  the 
decision  in  the  case  of  In  re  Peareon,  and  tiie  court's 
decision  bound  Farwell.  J.,  but  the  decision  does  not 
bind  us,  and  I  shall  therefore  consider  whether  or  not 
it  was  right.  I  do  not  think  that  the  dedsion  in  In 
re  Pearson  is  right.  I  think  that  in  each  case  you 
must  look  at  the  whole  of  the  circumstances  surround- 
ing the  execution  of  the  conveyance,  and  then  tak 
yourself  the  question  whether  the  conveyance  was  in 
fact  executed  with  the  intent  to  defeat  and  delay 
creditors :  Ex  parte  Mercer. 

In  my  judgment,  in  the  present  case  one  ought 
not,  on  the  evidence  before  us  (even  excluding  the 
recital  of  the  anfe-nuptial  promise),  to  find  such 
intent.  The  propertj^  the  subjeet  of  the  settie- 
ment  had  been  reversionary  property  in  the  right  of 
the  wife,  and  only  came  to  the  husband  in  her  right. 
Under  these  circumstances  it  was  right  and  proper 
that  the  husband  should  make  some  settlement,  and 
the  settiement  which  he  in  fact  did  make  seems  to  me 
to  have  been  a  right  and  proper  settlement  for  the 
husband  to  make,  of  propertv  coming  to  him  in  the 
right  of  his  wife,  provided  only  he  was  not  at  the  time 
of  the  execution  of  the  settlement  unaUe  to  pay  his 
creditors,  or  contemplating  entering  upon  or  con- 
tinuing in  a  business  of  such  a  sj>eculative  nature  as 
to  be  Bkely  to  land  him  in  financial  embarrassments. 

In  the  present  case  the  settlement  gives  to  the  wife 
a  first  life  interest  and  then  to  the  husband  if  he  sur- 
vives the  wife,  but  not  otherwise,  a  life  interest  until 
he  should  become  bankrupt  or  shoald  assi^  or 
incumber,  or  attempt  to  assign  or  incumber  his  life 
interest,  and  after  the  failure  and  determination  of 
the  trusts  declared  in  favour  of  the  husband,  the 
trustees  were  to  stand  possessed  of  the  trust  premises 
in  trust  for  the  children  as  the  parents  or  their 
survivor  might  appoint. 

I  cannot  draw  the  inference  that  this  settlement 
was  fraudulent  or  made  with  intent  to  defeat  or  delay 
creditors,  in  the  absence  of  evidence  of  either 
indebtedness  by  the  husband  at  the  date  of  the  settie- 
ment or  of  an  intention  by  the  husband  at  the 
date  of  the  settlement  to  enter  upon  a  speculative 
business  likely  to  result  in  insolvency.  Tbate  is 
no  such  evidence,  and  I  have  no  reason  to  doubt 
but  that  as  a  fact  the  husband  had  no  inten- 
tion of  defeating  or  delaying  creditors,  but  only 
intended  to  reserve  to  himsdf ,  out  of  the  property 
coming  to  him*  in  the  right  of  his  wife,  sucu  an 
interest  as  after  her  death  he  could  receive  without 
prejudice  to  the  welfare  of  her  children.  As  long  as 
he  could  so  receive  it  he  was  to  do  so,  but  no  longer. 
Suppose  that  the  husband,  being  perfectly  solvent  and 
not  contemplating  a  speculative  business,  hadsettied 
the  whole  of  his  property  coming  to  him  in  the  right 
of  his  wife  on  his  wife  for  Hfe,  and  after  her  death  in 
trust  for  the  children,  would  it  have  been  possible  to 
have  drawn  tiie  inference  that  such  a  settiement  was 
intended  to  defeat  and  delay  creditors  F  If  not,  why 
is  one  to  infer  fraud  because  the  husband  gives  him- 


self a  Hfe  interest,  so  long  as  he  can  receive  the 
income  of  the  money  coming  to  him  in  right  of  the 
mother,  without  prejudice  to  the  welrare  of  her 
children.    I  decline  to  draw  any  such  inference. 

The  case  of  Montefiore  v.  Behrens,  although  it  differs 
from  the  ]present  case  in  that  the  wife's  propertv  was 
in  possession  and  not  in  reversion  is  yet  an  authority 
that  the  settiement  by  the  husbsnd  of  property 
coming  to  him  in  right  of  his  wife  is  not  made 
fraudulent  by  a  clause  making  the  husband's  life 
estate  thereunder  determinable  on  his  bankruptcy. 

It  seems  to  me  that  the  case  of  Midd^come  v. 
MarloWf  2  Atk.  619,  goes  far  to  show  that  in  the 
opinion  of  Lord  Hardwicke  a  post^rmpUal  settiement 
by  a  husband  of  property  coming  to  him  in  right  of 
his  wife  is  prtmd  facie  good  where  there  is  no  proof  of 
his  being  indebted  at  the  time,  and  that  it  is  made  upon 
such  consideration  as  to  prevail  against  creditors; 
and  it  is  to  be  observed  that  the  settiement  was  held 
not  to  be  fraudulent  within  the  meaning  of  13  EUiz., 
although  it  contained  a  proviso  empowering  the 
trustee  to  lend  a  part  or  the  whole  to  the  huK>and. 
The  trustee  lent  the  husband  the  whole,  and  fourteen 
months  after  he  became  a  bankrupt.  The  trustee 
brought  his  bill  to  be  admitted  a  creditor,  and  Lord 
Hardwicke  decreed  he  i^ould  come  in  as  a^  creditor 
under  tiie  commission  for  the  money  he  paid  to  the 
husband.  If  the  money  settied  had  not  come  to  the 
husband  in  the  right  of  his  wife  I  cannot  but  think 
that  the  decision  would  have  been  dififorent.  Lord 
Hardwicke  distinctly  founds  his  deoision  on  the 
money  having  come  to  the  husband  in  right  of  his 
wife  and  on  the  deed,  doing  no  more  than  the  court 
would  have  done  in  a  case  where  the  husband  had  no 
estate  of  his  own  to  settie. 

As  to  the  other  question,  that  of  the  Statute  of 
Frauds  and   the  effect,   if   any,  of   the   vedtal,    I 
propose  to  examine  the  reason  of  the  matter,^  as 
were  seems  to  be  some  confiict  in  the  authorities, 
or  rather   dida.     Now,    the   wife's    mother,    har 
guardians,    and   two    trustees— one,    I    think,    an 
executor  of  the  father's  will,  are  parties  to  the  settie- 
ment.    It  is  true  that  the  recital  does  not  in  terms 
state  who  were  the  parties  to  the  agreement,  but  I 
think,  on  a  reasonable  construction,  the   husband 
agreed  with  Miss  Holland  and  her  guardians :  see 
Codringion  v.  Lindeay.     If  so,  the  recital,  if  contained 
in  a  writing  outside  the  settiement,  would  satisfy  the 
Statute  of  Frauds,  and  I  cannot  understand  why  the 
recital  in  the  settlement  is  not  enough  to  satisfy  it. 
If  the  settiement  had  contained  no  recital,  and  the 
trustees  had  sought  to  enforce  the  agreement,  it  would 
have  been  enon^  if  they  had  produced  at  the  trial  a 
memorandum  in  writing  signed  by  the  i>arty  to  be 
charged,  though  none  if'^ft^   at  the  time  of  the 
contract,  proved  it  were  signed  before  the  trial :  see 
Maddieon  v.  Alderean,  31  W.  E.  820,  8  App.  Oas.  467. 
The  statute  deals  only  with  the  evidence  necessary  to 
prove  the  agreement,  and  I  know  of  no  difference 
between  agreements  in  consideration  of  marriage  and 
other  agr^ments  within  section  4—6.^.,  agreements 
to  answer  tiie  debt,  default,  or  misconduct  of  another. 
On  the  reason  of  the  thing  I  think  the  recital  geti 
over  any  objection  based  on  the  Statute  of  Frauds. 
No  doubt  the  fact  that  the  agreement  is  first  mentioned 
in  a  pott^napUal  settiement  must  be  considered,  but 
to  my  mina  this  does  not  touch  the  question  on  the 
Statute  of  Frauds.    I  think  the  court  ought  not  to  saj 
that  a  jMM(-nuptial  agreement  is  voluntary  if  there  is 
wiitten  evidence  to  satisfy  thestatuteoran  ante-nuptial 
agreement  for  good  consideration,  and  this  is  the  case 
here,  the  only  difficulty  being  whether  the  asreement 
suffidentiy  indicates  the  pames.    As  I  think  it  does, 
I  will  now  deal  with  the  authorities.    Farwell,  J«» 
calls  attention  to  those  oases  which  in  his  opinion 
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show  that  Barkvwrth  v.  Young  oannot  be  lapported, 
▼iz. :  Spurgeon  ▼.  OoUier,  1  Bden.  55 ;  Warden  ▼.  J<me$, 
6  W.  B.  180,  2  De  a.  &  J.  76 ;  and  Trowdl  ▼.  Shenion, 
26  W.  B.  837,  8  Oh.  D.  318.  Now  Spurgeon  y.  CoUier 
had  nothio^  to  do  with  orediton,  and  the  plaintiff 
waa  not  olaiming  through  Collier,  but  againat  him. 
There  was  no  proof  of  an  onfo-nnptial  asreement,  and 
the  court  held  that  the  attempted  proof  of  one  failed 
in  fact  and  therefore  the  deed  was  voluntary.  Warden 
▼.  Jones  is  not,  I  think,  an  authority  for  the  general 
proposition  that  a  post-napiial  settlement,  reciting 
that  it  was  made  in  pursuance  of  an  an(e-nuptii3 
agreement,  cannot  be  good,  since  in  that  case  tiiere 
was  no  sudi  recital,  ana  though  Lord  Oranworth  may 
have  said  that  such  an  agreement  would  not  satisfy 
the  statute,  this  is  very  Afferent  from  deciding  that 
the  settlement  would  have  been  void  against  creditors 
if  it  had  contained  such  a  recital.  And  tiie  droum- 
stances  of  the  husband  were  such  as  to  afford  cogent 
evidence  that  he  in  fact  executed  the  settlement  witii 
intent  to  defeat  and  delay  creditors.  TroweU  v.  SJienUm 
was  a  case  where  it  was  held  that  an  onfe-nuptiBl 
agreement  by  an  in&nt  is  not  sufficient  to  ta&  a 
jMMf-nuptial  settlement,  in  which  no  reference  is  made 
to  the  agreement,  out  of  27  Bliz.  c.  4.  No  doubt 
Jessel,  M.B.,  expresses  the  opinion  that  Lord 
Oranworth  was  right  in  his  references  in  Warden  v. 
Jonee  to  the  decision  in  DundoB  v.  DutenSf  but  it  wfll 
be  obserired  that  Jessel,  M.B.'s,  observations  were  not 
necessary  to  the  decision  of  the  case,  and  that  the 
case  was  really  decided  on  Lord  Tenterden's  Act  and 
not  on  the  Statute  of  Frauds.  Against  these 
authorities  there  are  the  positive  decision  of 
Ejndersley,  Y.O.,  in  Barkworth  v.  Young  ^  the  dictum 
of  Turner,  L.J.,  in  Swrcome  v.  Finniger,  3  De  G.  M. 
&  G.  578,  and  the  opinion  of  Lord  Oottenham 
in  Bamvnersly  v.  De  Biel,  12  OL  &  F.  45,  at  pp. 
61-2.  It  does  not  seem  to  me  that  anytJiing  said 
by  Lord  Oottenham  in  Lauence  v.  Tiemey,  1  Mao. 
&.  G.  551,  as  to  the  grounds  of  his  decision  in 
Eammerely  v.  Be  Bid  can  get  rid  of  his  deliberate 
differing  from  Sir  W.  Gruit's  doubt  in  Bandall 
V.  Morgan,  12  Yes.  67,  at  p.  73.  And  in  the 
House  of  Lords  counsel  abandoned  the  Statute  of 
Frauds  point.  The  balance  of  authority  and  of  reason 
supports  the  view  of  Einderaley,  Y.O.,  in  Barkworth 
V.  Young,  where  he  held  that  a  |}o«^-nuptial 
memorandum  of  an  anfe-nuptial  agreement  satisfies 
the  statute.  I^  think  the  settlement  must  prevail 
against  the  official  receiver  (1)  because,  even  treating 
it  as  voluntary,  the  husband's  circumstances  at  the 
date  of  it,  the  source  of  the  property,  and  the  lapse  of 
time  between  the  settlement  and  the  bankruptcy,  aJl 
ffo  to  negative  intent  to  defeat  or  delay  creditors ;  and 
(2)  assuming  it  not  to  be  fraudulent,  because  the 
recital  is  sufficient  evidence  against  anyone  claiming 
through  ilie  husband  of  a  parol  anfe-nuptial  agree- 
ment such  as  would  prevent  theix^af-nuptial  settle- 
ment from  being  voluntary.  The  appeal  must  be 
allowed. 

STntLiNG,  L.J. — The  trustee  in  bankruptcy  raises 
two  objections  to  the  payment  of  the  fund  to  the 
trustees  of  the  deed  of  the  8th  of  February,  1873 — 
first,  that  the  deed  is  fraudulent  under  the  statute 
13  Eliz.  c.  5 ;  and  secondly,  that  it  is  voluntary,  and 
resting  as  it  does  in  covenant  it  cannot  be  enforced  in 
equity,  and  therefore  does  not  bind  the  property. 
These  two  objections  involve  different  considerations 
and  must  be  dealt  with  separately,  but  it  will  be 
convenient  to  make  some  preliminary  observations  on 
one  point  which  arises  with  respect  to  bodi — yiz,, 
whether  the  recitals  and  statements  of  fact  in  the 
deed  are  admissible  as  evidence  against  the  trustee  in 
bankruptcy.    These  recitals  and  statements  are  in  the 


nature  of  admissions  made  by  the  bankrupt  long  poor 
to  the  bankruptcy.  Admissions  of  a  party  to  an  action 
or  of   one  i<untified  in   interest  with  him  are  as 
against  such  party  admissible  in  evidence :  see  Spargo 
V.  Brown,  9  B.  &  0.  935 ;   Woolway  v.  Bowe,  1  Ad.  & 
E.  114).    Now  where  the  trustee  in  bankruptcy,  en 
behalf  of  l^e  creditors  of  the  bankrupt,  daima  to  treat 
the  deed  as  void  under  the  statute  of  BUzabetb,  he  ii 
asserting  a  right  which  the  bankrupt  could  not  hsTt 
set  up,  and  is  not  identified  in  interest  with  the  bank- 
rupt; and  consequently  the  recital  and  statement  in 
the  deed  are  not  admissible  against  him,  though  tiiOT 
are  admissible  as  against  the  trustee  of  the  deed, 
whose  interest  is  the  same  as  that  of  the  baukropt. 
On  the  other  hand,  when  the  trustee  resists  speofio 
performance  of  the  covenants  contained  in  tiie  deed 
on  the  ground  that  it  is  voluntary,  he  is  setting  up  a 
defence  which  woidd  have  been  available  to  the  bank- 
rupt himself,  and  is  identified  in  interest  with  him ;  and 
the  recitals  and  statements  in  the  deed  are  admiwahk 
against  him,  though  the  weight  to  be  attached  to 
them  must  depend  on  the  circumstances  of  the  oaae. 
The  distinction  just   stated  is   recognized  by  the 
Master  of  the  BoUs  (Sir  J.  Plumer)  in  BaiUftbm 
V.  FarringUm,  and  appears  to  have  been  taken  by 
BramweU,  B.,  in  Harris  v.  Rickti,  4  K.  &  K.  6,  7  W.  B. 
0.  L.  Dig.  9.     As  to  the  circumstances  in  which 
the  deed  was  executed  iliere  is  little  or  no  CYidenoe 
other  than  appears  on  the  face  of  the  deed  itseli  It 
was  evidently  executed  after  the  marriage;  bat  it 
purports  to  have  been  executed  in  consideratton  of 
marriage  and  in  pursuance  of  an  ati^-nuptial  agree- 
ment.   For  the  reasons  first  stated  these  statemsnii 
■re  not  admissible  in  evidence  as  against  the  tnutee 
in  baAikruptoy  setting  up  the  statute  of  Elizabetiu 
It  was  expressly  decided  by  Lord  Northington  in 
Spurgeon  v.  OoUier  and  Lord  Oranworth  in  [Tardea  y. 
Jones  that  a  statement  in  a  deed  that  it  was  exeonied 
in  consideration  of   marriage  was  of    no  avail  u 
against    plaintiffs   who   claimed   adversely  to  &e 
deed,  and  in  the  latter  case  Lord  Oranworth  said  that 
notwithstanding   tiie   dictum   or   deciaion   of  Lnd 
Thuriow  to  the  contrary  in  Dundas  v.  Dutens,  his 
opinion  was  that  the  recital  made  no  diffeienoeai 
i^gainst  creditors.    I  think  that  the  weight  of  authority 
is   in  favour   of   tins  view,  that   for   the  puipom 
of  the  decision  of  the  question  whether  or  not  the 
deed  of  the  8th  of  February,  1873,  is  or  is  not  void 
against  creditors  it  must  be  taJcen  that  the  deed  ie  not 
founded  on  valuable  consideration.    The  deed  nuut 
therefore  be  treated  as  a  voluntary  settlement  of  the 
wife's  fortune  made  by  the   bsmkrupt   soon  aft»i 
marriage.     Twenty-five  yean  elapsea  between  the 
execution  of  the  deed  and  the  bankruptcy  of  the 
settior,  and  there  is  nothing  to  suggest  that  the 
settior  was  indebted  at  the  time  he  made  the  seUle- 
ment^  or  that  any  creditors  he  then  had  remained 
unpaid,  or  that  he  then  had  in  contemplation  any 
hazardous    or   speculative    transactions.     With  an 
exception  to  be  presentiy  mentioned  the  deed  is  each 
as  might  in  ordinary  course  be  executed  by  a  man  of 
honour,  who  had  without  making  any  settlement 
married  a  lady  of  wealth,  for  the  purpose  of  settling 
his  wife's  fortune  in  such  a  way  aa  to  secure  to  her 
and  his  issue  by  her  such  a  provision  as  is  in  this 
country  commonly  made  on  the  occasion  of  mariiajge; 
and  indeed  the  trusts  are  (with  the  same  exception) 
such  as  might  have  been  adopted  in  a  settiement  by 
the  court  when  caUed  on  by  the  wife  to  enforoe  her 
equity  to  a  settiement.    The  exception  is  that  under 
the  settiement  a  life  interest  is  reserved  to  the  husband 
on  the  death  of  his  wife  and  is  made  determinable  on 
bankruptcy.    The  case  does  not  fall  witbia  the  lino 
of  authorities  (audi  as  Freernan  v.  Pope)  which  m**^ 
lish  that  under  the  statute  a  voluntary  deed  may  be 
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iet  aside  without  proof  of  actual  intention  to  defeat 
or  delay  creditors  if  the  ciroumstanoes  are  such  tibtt 
the  settlement  necessarily  would  have  that  effect; 
it  lies  on  the  trustee  in  bankruptcy  to  prove  the 
existence  of  such  intention:  Ex  parte  Mercer,  The 
only  evidence  to  that  effect  is  the  otrcumstance  that 
the  bankrupt's  reversionary  life  intarest  is  made 
determinable  in  the  way  just  mentioned.  It  may  be 
that  such  a  limitation  of  the  bankrupt's  life  interest  is 
void  as  against  his  trustee  (see  Higinhotham  v. 
Hclme)^  but  does  it  invalidate  the  settlement 
altogether?  Apart  from  authority  I  should  think 
not.  The  only  authority  reHed  on  is  In  re  Pea/remi,  a 
decision  of  Bacon,  Y.O.,  as  chief  judge  in  banloruptoy, 
but  with  the  utmost  respect  I  cannot  think  that  the 
conclusion  of  fact  (and  it  is  one  of  fact)  at  whidi  he 
arrived  was  well  founded,  and  certainly  I  am  unable 
to  arrive  at  a  like  conclusion  in  the  present  case. 

I  pass  on  to  consider  the  second  objection — ^that  the 
deed  is  voluntary  and  cannot  be  enforced  in  equity. 
The  answer  given  to  this  objection  on  behalf  of  tiie 
trustees  of  the  deed  is  in  substance  that  the  deed 
taken  as  a  whole  constitutes  a  note  or  memorandum 
of  a  parol  a7i(e-nuptial  contract  in  consideration  of 
marriage  which  satisfies  the  Statute  of  S^uds,  and 
enables  the  contract  to  be  enforced  both  against  the 
settlor  who  signed  the  deed  and  against  his  trustee  in 
bankruptcy,  and  so  binds  the  property  in  question. 
I  think  that  this  contention  is  well  founded.  It  is 
laid  down  by  Lord  Blackburn  in  Maddieon  v. 
Alderion  that  "  it  is  now  finally  settled  that  the  true 
construction  of  the  Statute  of  Frauds,  both  sections 
4  and  17,  is  not  to  render  the  contracts  within  tiiem 
void,  still  lets  illegal,  but  to  render  tiie  kind  of  evidence 
required  indispensable  when  it  is  sought  to  enforce 
the  contract."  It  is  also  established  as  regards  many 
of  the  contracts  within  sectionB  4  and  17  that  the 
note  or  memorandum  need  not  be  contemporaneous 
with  the  contract,  but  that  it  is  sufficient  if  it  comes 
into  existence  before  the  commencement  of  the  action 
to  enforce  the  contract :  see  Bill  v.  Bamad^  9  M.  & 
W.  36 ;  Bailey  v.  Sweeting,  9  W.  E.  273,  9  C.  B.  N.  8. 
843 ;  Lucas  v.  Dixon,  37  W.  B.  370,  22  Q.  B.  D,  357. 
In  Imcos  v.  Dixon  Fry,  L.J.,  points  out  that  where 
the  plaintiff  wishes  to  avail  himself  of  a  memorandum 
which  comes  into  existence  after  the  commencement 
of  the  action  he  can  only  do  so  by  discontinuing  and 
commencing  a  new  action.  The  note  or  memorandum 
need  not  be  given  for  valuable  consideration,  nor 
have  any  particular  form ;  a  letter  by  the  party  to  be 
charged  to  a  third  party  (Bailey  v.  Sweeting ;  Gibaon 
V.  EoUand,  14  W.  B.  86,  L.  B.  1  0.  P.  1),  an  affidavit 
(Barkworth  v.  Young),  and  even  a  will  {In  re  Hoyle, 
41  W.  B.  81,  [1893]  1  Oh.  84)  have  each  been  accepted 
by  the  courts  as  sufficient.  Farw^,  J.,  has,  how- 
ever, held  that  the  agreement  or  memorandum  or 
note  made  on  consideration  of  marriage  must  be 
reduced  into  writing  and  si^ed,  not  merely  before 
action,  but  before  the  marriage.  He  says  that  the 
contract  in  consideration  of  marriage  cQffers  from 
contracts  for  sale  within  sections  4  and  17, 
because  the  marriage  is  performed  once  for  all  and  is 
irrevocable,  and  that  in  contracts  for  sale  the 
consideration  continues  if  the  whole  purchase-money 
has  not  been  paid,  and  if  it  has  been  paid  the  pur- 
chaser can  recover  it  back  if  the  contract  is  repudiated. 
I  will  assume  this  to  be  accurate  as  regurds  con- 
tracts of  sale,  but  there  are  other  contracts  within 
sections  4  and  17 — e,g,,  g^uarantees.  The  person  to 
whom  a  verbal  guarantee  is  given  may,  on  the  face  of 
it,  have  once  and  for  all  irrevocably  advanced  a  sum 
of  mon^  to  a  pauper  from  whom  he  can  recover 
nothing  back,  x  et  In  re  Hoyle  shows  that  he  can 
enforce  the  contract  of  guarantee  if  at  any  time  before 
action  is  brought  he  is  able  to  obtain  a  proper  note 


or  memorandum  in  writing  signed  by  the  guarantor. 
It  seems  to  me,  with  all  respect,  that  Farwell,  J.,  has 
overlooked  the  point  of  the  decisions  that  a  note  or 
memorandum  is  sufficient  if  it  comes  into  existence 
before  action  brought.    This  is  found  in  the  language 
of  the  statute,  which  in  section  4  prohibits  the  bringing 
of  an  action  uoless  the  agreement  on  which  the  action 
shall  be  broughi^  or  some  memorandum  or  note  of  it, 
is  in  writing.    If,  on  tiie  true  construction  of  that 
section,  the  commencement  of  the  action  gives  the 
limit  within  which  the  note  or  memorandum  in  a 
contract  of  guarantee  may  be  reduced  into  writing 
and  signed,  I  cannot  see  why  another  and  narrower 
limit  £all  be  imposed  by  the  court  with  reference  to 
contracts  in  consideration   of   marriage.     Further, 
Barkworth  v.  Towng  is  an  express  decision  that  such  a 
contiract  may  be  enforced  against  a  party  who  has 
signed  a  written  memorandum  of  it  after  the  marriage. 
There  is  no  dedsion  to   the   contrary,  and   much 
authority  in  the  sh^>e  of  dictvm  in  supi>ort  of  it.    In 
particular,  though  Farwell,  J.,  may  be  right  in  saying 
that  the  ultimate  decision  in  Hammersley  v.  De  Biel 
turned  on  part  performance  by  acts  other  than  the 
marriage,  still  the  judgments  of  Lord  Langdale  and 
Lord  Oottenham  show  that  they  considered  that  a 
verbal   anfe-nuptial    contract^  in    consideration    of 
marriage  could  be  enforced  if  a  proper  memoran- 
dum were  signed  after  marriage.    The  cases  relied 
on  to  the  contrary  are  Spwrgeon  v.  Collier,  Warden 
V.    Jones,    and    Trotodl   v.    Shenion,      In   the  first 
two  i^e  plaintifGB  were  persons  claiming  adversdy  to 
an  instrument  purportmg  to  have  been  executed  in 
consideration  of  marriage ;  they  were  not  identified 
in  intcnrest  with  the  party  who  signed  it,  but  stood  in 
the  same  position  as  does  the  trustee  in  bankruptcy 
in  the  present  case,  when  seeking  to  enforce  rights 
under  the  statute  of  Elizabeth.    &ese  cases  seem  to 
me  to  be  oonsisteoit  with  the  proposition  that  an 
anttf-nuptial  verbal  contract  may  be  enforced  against 
a  party  to  it  who  has  after  marriage  signed  a  written 
memorandum  of  it  and  also  against  a  person  identified 
in  interest  with  him,  as  I  think  his  trustee  in  bank- 
ruptcy is  when  he  sets  up,  as  here,  a  defence  open  to 
the  bankrupt  himself.  They  certainly  do  not  establish 
the  contrary  proposition.      Trowell  v.  Shenton  was 
decided  with  r^erence  to  another  statute  and  a  differ- 
ent class  of  cases,  but  is  relied  on  mainly  for  the 
observation  of  Jessel,  M.B.,  that  Warden  v.  Jones  over- 
ruled Barkworth  v.  Young.    But  he  expressly  says : 
''So  far  as  the  two  are  inconsistent,"  and  as  I  have 
just  said,  I  think  there  is  no  inconsistency  between 
them.  But  it  was  further  said  on  behalf  of  the  trustee 
in  bankruptcy  that  even  so,  the  deed  does  not  satisfy 
the  Statute  of  Frauds,  beloause  it  only  recites  the 
asrreement  for  settiement,  and  does  not  state  with 
'^om  the  husband  agreed.    No  doubt  the  note  or 
memorandum  must  show  who  the  parties  to  the  agree- 
ment are,  but  they  need  not  be  namely  or  specifically 
described  as  such;  it  is  sufficient  if  by  reasonable 
intendment  it  can  be  inferred  from  the  document 
who  they  are:   see  Newell  v.  Bad/ord,   16  W.  B. 
79,  L.  B.  3  0.  P.  62.    For  this  purpose  the  whole 
deed  mav  be  looked  at,  and  I  find  the  guardians 
of  tiie  wife  named  as  parties,  and  the  covenants  of 
the  husband  are  entered  into  with  their  approbation 
as  such.     They  were  the  persons  with  whom  the 
an^-nuptial  contract  would  in  ordinary  course  be 
made.     I  see  no  reason  why  they  should  have  been 
made  parties  to  the  deed  except  that  the  contract  was 
with  l^em,  and  it  is  the  reasonable  intendment  that 
it  was  actually  made  with  them.    I  think  this  objec- 
tion is  not  well  founded,  and  that  the  appeal  should 
be  allowed. 

Oozxnb-Habdy,  L.J.,  after  stating  the  facts,  said : 
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There  is  no  evidence  that  the  husband  was  in  diffi- 
onlties  or  was  oontempbhting  entering  on  speoiQative 
transactions  ;  in  short,  there  is  nothmg  to  show  Uiat 
the  settlement  was  exeonted  with  intent  to  defraud 
creditors.    Bat  Farwell,  J.,  following  Bacon,  O.J., 
in  In  re  Fearaon,  held  that  the  limitation  lor  the 
benefit  of  the  settlor  was  in  such  a  form  as  rendered 
tiie  whole  settlement  fraudulent  within  the  statute 
of  13  Eliz.     I  think  it  is  not  material  on  this  point  to 
decide  whether  the  settlement  was  yoluntary  or  for 
value,  since  everyone  claiming  under  it  was  affected 
by  notice  of  the  provision  in  the  settlement  which,  and 
whick  alone  is  said  to  avoid  it  in  toio.    But  I  treat  it 
for  this  purpose  as  voluntary.    In  re  Pearson  is  not 
supported  by  any  prior  authority,  and  I  am  not  aware 
that  it  has  ever  been  followed.    I  think  it  cannot  be 
regarded  as  good  law.     It  may  well  be  that  such  a 
limitation  of  the  settlor's  life  interest  is  void  against 
creditors,  but  I  see  no  ground  for  holding  that  it 
avoids  the  settlement  in  toto.    The  next  point  that 
arises  is  that  ilie  trustee  cannot  obtain  specific  per- 
formance  of    the     settlement    unless   it    was   for 
valuable  consideration,  as  it  rests  in  covenant.     I 
think  it  is  dear  that  the  trustee  in  bankruptcy  is  for 
this  purpose  in  no  better  position  than  uie  settlor 
himidf,  apart  from  his    bankruptcy,  or    than   his 
executors  would  be.     It  has  been  argued  that  the 
settlement  was  necessarily  voluntary  because  under 
section  4  of  the  Statute  of   Frauds   a  mere  parol 
agreement   before  marriage  imposes  no   obligation 
on  the  settlor,  and  further,  that  a  note  or  memo- 
randum of   it   must   be    signed    before  marriage. 
Farwell,  J.,  adopted  this  view.    It  is  well  settled  that 
in  the  case  of  other  contracts  within  section  4 — eg.,  a 
guarantee — it  is  sufficient  if  the  note  or  memorandum  is 
made  at  anytime  before  an  action  brought  (Lucas 
V.  Dixon),  and  it  is  strange  that  a  different  principle 
should  prevail  with  reference  to  the  one  class  of  con- 
tracts made  in  consideation  of  marriage.      There  are 
dicta  by  Lord  Hardwicke  in  Taylor  v.  Beech,  1  Yes. 
sen.  297,  by  Lord  Tiangdale  in  De  Bid  v.  Thomson, 
12  01.  &  Fin.  61n,  and  oy  Turner,  L.J.,  in  Surcome 
V.  Finniger,  and   a  deoisipn  by   Kindersley,  Y.C., 
in  BarJcworth  v.  Toung  to  the  effect  that  a  signed 
note  or  memorandum  alter  marriage  takes  the  case 
out  of  the  Statute  of  Frauds,  and  I  think  these 
dicta   and   dedsions   are   right    and   ought   to   be 
followed.    If,  therefore,  there  had  been  a  note  or 
memorandum  signed  by  the  husband  after  marriage 
and  before  the  settlement  I  think  an  action  for  specific 
performance  of  the  agreement  could  have  been  main- 
tained against  the  settlor. 

The  next  question,  and  to  my  mind  the  most 
difficult,  is  this,  whether  it  is  sufficient  that  the 
post-nvLpitaJi  settlement  itself  should  be  not  merely 
a  settlement  in  fact  made  in  pursuance  of  an 
anto-nuptial  parol  contract,  but  also  a  memo- 
randum of  that  contract.  The  settlement  contains 
a  recital  whidi,  though  not  suffidently  definite  and 
precise  to  create  an  estoppd,  is  as  against  the  settlor, 
and  anyone  claiming  under  him,  evidence  of  a 
parol  agreement  for  sudi  a  settlement  between  the 
settlor  and  his  intended  wife  before  marriage:  see 
Codrfngton  v.  Lindsay ^  per  Lord  Selbome.  There  is 
no  evidence  to  the  contrary.  The  setUement  was, 
ex  hyjpothesi,  executed  for  valuable  consideratiou. 
Before  the  Statute  of  Frauds  such  a  settlement  would 
not  have  been  voluntary,  and  the  statute  does  not 
make  it  voluntary.  It  is  resUy  onlv  a  rule  of  evidence. 
The  memorandum  or  note  required  by  it  may  be 
before  the  deed,  or  in  or  after  the  deed,  so  long  as  it 
is  before  action  brought.  It  seems  to  me  that  a 
settiement  framed  as  this  is  may  well  be  a  memor- 
andum in  writing  which  satisfies  the  statute. 
Moreover,   as    a    general    role    evidence   may   be 


given  to  shew  that  a  deed  in  form  voluatery 
was  in  fact  executed  for  valuable  oonsidenttioii : 
see  FoU  v.  Todhwnier^  2  OolL  76 ;  Gale  v.  WUUamaon^ 
8  M.  &  W.  405.  A  settlement  in  no  way  referrtng 
to  the  parol  contract  cannot  be  a  note  or  memorandam 
of  it,  nor  can  the  marriage  be  regarded  a«  a  p«rt 
performance  taUng  the  case  out  of  uie  statute.  This, 
I  think,  is  idl  that  was  dedded  by  Lord  Cranworth  in 
Warden  v.  Jones,  and  his  dictum,  on  which  Farwell, 
J.,  rdies,  creates  no  difficulty  when  it  is  remembered 
that  he  was  dealing  with  a  case  in  which  the  plain- 
tiff was  asserting  that  the  settlement  was  void  as 
against  oreditOTS,  and  was  therefore  in  a  better  posi- 
tion than  the  settlor.  The  result  is  that,  in  my 
opinion,  there  is  sufficient  and  uncontradicted  evidenoe 
that  the  settlement  was  not  voluntary^  and  it 
follows  that  the  trustees  of  it  are  entitled  to  the  wife's 
share.  Whether  the  official  recdver  is  or  is  not  entitled 
to  tiie  husband's  life  interest  is  a  different  question, 
whidi  does  not  arise  on  the  present  summons,  and 
the  reversal  of  Farwdl,  J.*s,  order  will  in  no  way 
prejudice  this. 

Appeal  ctUowed. 

Solidtors,  Van  Sandau  A  Co, ;  Tarry,  Sherlock,  & 
King ;  H.  Clifton  Lambert, 


From  Qhan.  Biv.  "i 

(Collins,  M.B.,  and  Stirling  and  [   May  8,  9,  15. 
Oozens-Hardy^  L.JJ.)  ) 

Sayill  Bros.  (Limited)  v.  Bbthell.  (a.) 

Vendor  and  purchcuer — Conveyance — Exception  to  be 
ascertained  ty  suhsequent  election — Limitation  of  estate 
to  commence  m  future — Invalidity  of  exception — Cba- 
veyanoe  operating  at  common  law — Statute  of  Uses — 
FerpetuiUf. 

By  a  conveyance  on  sale  certain  freehold  lands  were 
conveyed  unto  and  to  the  use  of  the  purchaser  in  fee 
simple,  with  the  eooceptions  and  reservations  set  forth  in 
the  first  schedule  to  the  conveyance.  This  schedule  con- 
tained the  following  words :  **  Save  and  except  and 
reservitig  unto  the  vendors  a  piece  of  land  not  tees  than 
forty  feet  in  width,**  commencing  at  a  specified  point 
and  terminating  *^at  tJie  nearest  road  to  be  made  by  the 
purchaser  or  his  assigns  on  the  estate  so  as  to  give  access 
to  such  road  "  from  other  lands  of  the  vendors.  The 
purchaier  afterwards  constructed  certain  roads  on  the 
estate.  In  an  action  brou>ght  to  determine  whether  a  plot 
of  land  on  which  a  road  had  been  commenced  but  n<A 
completed  was  excepted  from  the  conveyance. 

Held,  that  the  conveyance  operated  at  oomm<yn  law  and 
not  under  the  StcUute  of  Uses,  and  that  the  exception  was 
bad;  but  tJiat  even  if  the  conveyance  operated  under  the 
Statute  of  Uses  it  was  equcdly  bad  as  infringing  the  rule 
against  perpetuities. 

This  was  an  appeal  from  a  deddon  of  Buckley,  J., 
in  an  action  raising  the  question  whether  aoertain 
plot  of  land  was  validly  excepted  from  the  operation 
of  a  conveyance  of  certain  lands  at  Hford  and  East 
Ham,  dated  the  23rd  of  May,  1896.  Previously  to 
the  conveyance  in  question  ceortain  lands  situate  both 
on  the  east  and  west  side  of  the  Tottenham  and  Forest 
Gate  Bailway  were  vested  in  the  trustees  of  the  will  of 
one  Charles  Bartholomew  (describediu  the  conveyance 
as  the  vendors),  who  conveyed  them  by  tiiie  following 
description :  "  AU  and  singular  the  lands  and  heredita- 
ments with  the  dimendons  and  abuttals  thereof  more 
particularly  described  in  the  first  sdiedule  hereto,  and 

(a.)  Beported  by  H.  W.  Law,  Esq.,  Barrister-at- 

Law. 
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the  ^lan  annexed  hereto,  together  with  the  rights  of 
way  in  the  said  first  sohednle,  and  with  the  exceptions 
and  roseivations  therein  set  forth  " ;  to  hold  the  same 
onto  and  to  the  use  of  the  pordhaser  in  fee  simple. 

The  first  sohedole  was,  so  far  as  matezial»  in  the 
following  terms :  ''All  tiiat  piece  or  parcel  of  land 
coloured  blue  in  the  plan  drawn  hereon  containing 
thirty-seyen  acres  or  thereabouts  situate  in  the 
parishes  of  Little  Ilford  and  Bast  Ham,  in  the  county 
of  Essex,  being  part  of  a  larger  piece  of  land  .  •  . 
which  said  larger  piece  of  land  contains  in  the  whole 
sixty-seven  acres  or  thereabouts  more  or  less,  save 
and  except  and  reserving  unto  the  vendors  a  piece 
of  land  not  less  than  forty  feet  in  widtiii  commencing 
at  the  level  crossing  over  tiie  railway  at  the  point 
marked  A  on  the  said  plan  and  terminating  at  the 
nearest  road  to  be  made  by  the  purchaser  or  his 
assigns  on  the  estate  so  as  to  give  access  to  such  road 
from  the  land  of  the  vendors  ^ring  on  the  east  side  of 
the  Tottenham  and  Forest  Gate  Bailway  curve  shown 
on  the  said  plan.'* 

There  were  also  in  the  schedule  reservations  to  the 
trustees  of  righte  of  way  over  all  roads  then  existing 
or  which  misht  be  made  by  the  purchaser  or  those 
daiming  under  him  on  any  of  the  lands  conveyed, 
together  with  a  right  of  way  for  those  claiming  under 
bim  over  roads  which  might  be  made  by  the  trustees 
or  those  claiming  under  them  on  their  lands  lying  on 
the  east  side  of  we  railway. 

The  plot  of  land  as  to  which  the  question  arose  was 
part  of  that  coloured  blue  on  the  plan,  and  was  in 
the  immediate  neighbourhood  of  the  level  crossing  at 
the  point  marked  A. 

It  appeared  that  the  property  was  conveyed  for 
building  purposes,  and  that  roads  were  i^ortly 
afterwards  laid  out  by  the  purchaser  in  accordance 
with  a  plan,  which  showed  the  plot  in  question 
as  the  site  of  a  road  reaching  from  the  point  A  (men- 
tioned in  the  schedule)  to  a  circular  road  celled 
Shakespeare -orescent.  It  was  not  proved  that  this 
or  any  other  plan  was  in  existence  at  the  date  of  the 
conveyance,  and  so  far  as  appeared  the  purchaser  was 
under  no  obligation  to  construct  ti^e  road.  The  road 
from  point  A  to  the  crescent  had  been  commenced, 
but  the  work  had  not  been  curied  very  far.  The 
other  roads  shown  on  the  plan  were  completed  by  the 
31st  of  December,  1897. 

The  defendant  Bethell  had  purchased  the  plot  of 
land,  and  proposed  to  erect  on  it  a  public-house,  in 
violation  of  a  covenant  contained  in  the  conveyance, 
of  which  he  had  notice  at  the  date  of  tiie  purchase ; 
he  claimed  that  the  plot  was  excepted  from  ^e  con- 
veyance. 

The  plaintiffs,  who  had  acquired  the  right  to  en- 
focoe  the  covenant,  brought  this  action  for  that  pur- 
pose, when  Buckley,  J.,  held  that  the  exception  was 
void  for  perpetuity  and  uncertainty,  and  gave  judg- 
ment in  then:  favour. 

Bethell  appealed. 

H.  Terrellf  K.C,  andc7.  W.  Manning ^  for  the  appel- 
lant. 

NevilUt  2r.C7.,  and  H.  M.  Humphry,  for  the 
respondents. 

The  argnmente  used  and  the  principal  authorities 
dted  appear  in  the  judgment. 

Duke  of  Sutherland  v.  HeaihcoU,  [1891]  3  Ch.  604, 
[1892]  1  Oh.  476,  40  W.  B.  Dig.  71,  and  Cooper  v. 
tituart,  14  App.  Gas.  286,  37  W.  Bw  Dig*  130,  were 
also  referred  to. 

CW*.  adv.  vuU* 

"Maj  16. — SxiBLiNa,  L.J.,  delivered  the  judgment 
of  the  oourt:  [After  steting  the  facto,  his  lordship 
continued:]   It  was  contended  on    behalf   of  the 


plaintiffa  that  the  exception  was  bad  for  uncertainty. 
The  answer  made  by  the  defendant  was  that  although 
at  the  date  of  the  conveyance  the  position  of  the  road 
on  the  property  conveyed  was  perfectly  uncertain,  as 
also  that  of  the  piece  of  land  not  less  than  forty 
feet  in  width  mentioned  in  the  schedule,  yet  the 
position  of  both  became  subsequently  defined  by  the 
act  of  the  purchaser,  which  operated  as  an  election, 
and  BO  made  the  exception  effectual ;  and  it  was  also 
said  thut  if  the  exception  was  bad  the  whole  grant 
was  rendered  uncertain,  so  that  nothing  passed  by  the 
deed.  The  last  point  may  be  disposed  of  at  once.  It 
is  a  settled  rule  of  construction  that  where  there  is  a 
grant  and  an  exception  out  of  it  the  exception  is  to  be 
taken  as  inserted  for  the  benefit  of  the  grantor,  and 
to  be  construed  in  favour  of  the  grantee:  see 
Shepperd's  Touchstone,  p.  100 ;  Earl  of  Cardigan  v. 
Armiiage,  2  B.  &  C.  197;  BuUen  v.  Denning,  6 
B.  &  0.  842.  If,  then,  the  grant  be  dear,  but  the 
exception  be  so  framed  as  to  be  bad  for  uncertainty, 
it  appears  to  us  that  on  this  principle  the  grant  is 
operative  and  the  exception  faiu. 

The  question,  therefore,  is  whether  the  exception  is 
good.  It  was  admitted  that  if  the  conveyance  had  been 
by  some  modes  of  assurance — ^as,  for  example,  a  feoff- 
ment— ^the  exception  would  have  been  bad.  A  similar 
point  appears  to  have  been  dedded  in  the  time  of  Queen 
Elizabeth  with  respect  to  a  feoffment  which  required 
an  election  to  support  it.  The  case  is  reported  under 
the  name  of  BuUock  v.  Burdett,  3  I^  281,  Moo.  81, 
and  is  thus  steted  in  Yiner's  Abridgment,  Tit. 
Election  A.  1 :  '<If  A.  seised  in  fee  of  100  acres 
enfeoffs  B«  of  eighteen  of  the  100  acres  (without 
assigning  which  of  the  100  he  enfeoffs  him  of)  to 
hold  to  B.  and  his  heirs  when  he  please,  this  is  a 
void  feoffment,  so  tiiat  this  cannot  be  made  good  by 
any  election,  because  a  livery  cannot  operate  in  future, 
but  ought  to  pass  the  freehold  presently  or  never, 
and  therefore  the  feoffment  is  bad.''  It  was  said, 
however,  that  the  law  was  otherwise  with  respect  to 
grants,  and  in  support  of  this  proposition  various 
passages  were  dted  from  Sheppard's  Touchstone  as 
well  as  some  dedded  cases — Hungerford's  caee,  1  Leon. 
30 ;  Lee*$  case,  3  Leon.  106 ;  and  Jenkins  v.  Oreen,  7 
W.  B.  304,  27  Beav.  437.  Of  the  passages  in  the 
Touchstone  those  most  favourable  to  the  appdlanto' 
contention  appear  to  be  the  following  (whidi  are 
quoted  from  JPreston'q  edition) :  "  If  the  exception  be 
set  down  uncertainly,  as  if  one  grant  a  house,  except- 
ing one  chamber,  or  grant  a  manor,  excepting  one 
acre,  but  doth  not  set  forth  which  chamber  or  which 
acre  it  shall  be,  ti^ese  exceptions  are  void  (for  un- 
certainty. However,  query,  for  there  are  authorities 
to  the  contranr — namely,  wat  the  exception  may  be 
available  by  eleotion) "  (p.  80).  <'  If  there  be  tenant 
for  life  of  tiiree  houses  and  four  acres  of  land,  and  he 
in  reversion  grant  the  reverdon  of  two  (of  the)  houses 
and  of  two  (of  the)  acres  of  this  land,  this  is  a  good 
grant,  and  hath  sufficient  certainty  in  it  (to  be 
rendered  complete  by  dection.  But  election  must  be 
made  in  the  lifetime  of  the  grantor  or  of  the 
grantee) "  (p.  260).  **  If  one  be  seised  of  two  acres 
of  land,  and  he  doth  lease  them  for  life  and  grant  the 
remainder  of  one  of  them,  and  doth  not  say  which,  to 
J.  S.,  then  in  this  case,  if  J.  S.  make  his  eleotion  whidi 
acre  he  will  have,  the  grant  of  the  remainder  to  him 
will  be  good.  [As  to  the  point  that  it  may  be  made 
good  by  dection,  query ;  and  see  eupra,  260]  "  (p.  261). 
The  commento  of  the  learned  editor  appear  to 
show  that  the  law  as  to  making  good  an  uncertainty 
by  dection  was  not  regarded  by  him  as  completdy 
settied,  and  in  any  case  the  law  laid  down 
in  the  text  requires  some  care  in  ito  applica- 
tion. The  force  of  the  phrase  ^'maUiig  good 
v,Qe    complete  by  dection"    wiU    te    VBOSKnood 
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from  the  following  pasBage  from  Sir  Rowland 
Eeytoard^B  ocue,  2  Bep.  S6a :  **  Here  is  not  election  to 
claim  one  of  two  several  things  by  one  and  the  same 
title,  bnt  to  claim  one  and  the  same  thing  by  one  of 
two  several  titles,  for  "  (and  this  is  the  material  part) 
*'  where  the  things  are  several,  nothing  passes  before 
election  and  the  election  ought  to  be  precedent,  but 
when  one  and  the  same  thing  shall  pass,  then  it 
passeth  presently  and  the  election  of  &e  tifle  may 
be  sabsequent ;  and  therefore  if  I  have  three  horses 
and  I  give  yon  one  of  my  horses,  in  this  case  the 
election  ought  to  be  made  in  the  life  of  the  parties, 
for  inasmuch  as  none  of  the  horses  is  given  in  certain, 
the  certainty  and  thereby  the  property  begins  by 
election.'*  If,  then,  by  a  deed  there  had  been  a  grant 
of  a  plot  of  land  to  be  ascertained  by  election,  it 
follows  that  until  the  election  nothing  passed ;  and  if 
the  deed  granted  certain  spedfied  Ifuids  with  the 
exception  of  a  plot  to  be  ascertained  by  election,  it 
seems  to  us  that  the  deed  would  at  once  pass  the 
whole,  but  subject  to  an  exception  which  could  only 
be  ascertained  and  take  effect  when  the  election  was 
made.  Formerly  a  deed  of  grant  was  a  mode  of  assur- 
ance applicable  only  to  incorpcneal  hereditaments, 
including  reversions  and  remainders,  in  land ;  but  by 
virtue  of  8  &  9  Yiot  c.  106,  s.  2,  it  was  enacted  that 
cori>oreal  hereditaments  as  reguds  the  conveyance  of 
the  immediate  freehold  thereof  should  be  deemed  to  be 
in  grant  as  well  as  in  livery.  The  statute,  however, 
in  no  way  alters  the  rules  of  law  with  respect  to  the 
creation  of  estates.  It  appears  to  have  been  suggested 
in  the  argument  in  the  case  of  Boddington  v.  BMnaon 
23  W.  B.  926,  L.  B.  10  Ex.  270,  that  section  6 
of  the  Act  has  this  effect ;  but  that  section  deals  not 
with  the  creation  of  new  estates  but  with  Ae  disposi- 
tion of  existing  interests  in  real  estate :  see  Ohallis  on 
Beal  Property  (2nd  ed.),  p.  99,  where  the  question  is 
discussed.  The  conveyance  of  the  23rd  of  March, 
1896,  is  expressed  to  be  to  the  purchaser  to  hold 
unto  and  to  the  use  of  the  purchaser  in  fee  simple.  A 
conveyance  in  such  a  form  as  this  has  repeatedly 
been  held  to  operate  at  common  law  and  not  under 
the  Statute  of  Uses :  Jenkins  v.  Young ^  Oro.  Oar.  230  ; 
Meredith  v.  Joans,  Oro.  Oar.  244 ;  Peacock  v.  EasUand, 
18  W.  B.  866,  L.  B.  10  Bq.  17 ;  see  Orm^s  case,  21 
W.  B.  171,  L.  B.  8  0.  P.  281.  This  turos  on  the 
language  of  the  statute,  which  only  applies  *' where 
any  person  or  persons  •  •  .  shau  happen  to  be 
seised  of  and  in  any     .  .     hereditament  to  the 

use,  confidence,  or  trust  of  any  other  person  or 
parsons :  27  Hen.  8,  c.  10,  s.  1.  Now  it  has  long 
baen  settled  that  according  to  the  common  law  a  limita^ 
tion  of  an  estate  of  freehold  to  commence  in/tUuro  is 
void :  Buckler's  case,  2  Bep.  66 ;  Barwick*s  case,  6  Benp. 
93;  Boe  r.  Tranmarr,  Willes  682;  and  see  Ohal&s 
(2nded.),  p.  93.  Indeed,  the  case  already  cited  is  an 
example  of  the  operation  of  this  very  rule.  If,  then 
(as  we  think),  the  conveyance  of  the  23rd  of  March, 
1896,  operates  at  common  law,  the  exception  is  bad. 

If,  however,  it  can  be  held  that  tiie  conveyance 
operates  under  the  Statute  of  Uses,  then  it  appears 
to  us  that  it  is  equally  bad  as  infringing  the  rule 
against  perpetuities,  for  the  election,  without  which 
the  exception  is  of  no  effect,  need  not  be  made, 
according  to  the  terms  of  the  convevance,  until 
after  the  nearest  road  had  been  made  by  the  pur- 
chaser or  his  assignee,  an  event  which  need  not 
necesiarily  occur  within  the  period  prescribed  by 
the  rule.  It  was  contended  uiat  accordiug  to  the 
law  as  stated  in  Sheppard's  Touchstone  the 
election  must  be  made  in  the  lifetime  of  both 
ffrantor  and  grantee,  but  the  answer  is  that  although 
this  might  be  so  if  the  deed  had  been  silent  on  the 
subjects  the  parties  have  chosen  to  determine  other- 
wise.    On  tnis  part  of  the  case  the  reasoning  of 


Jessel,  M.B.,  in  London  and  South-Western  BaUwaif 
V.    Gomm,    30    W.  B.  620,  20    Oh.   D.  662,  see  p. 
680,  appears  to  be  important.    This  oondusioa  if  not 
in  coimict  with  any  of  the  cases  dted  for  the  appe- 
lant, and  is  in  aocoraance  with  the  qpinion  expraased 
by  Jessel,  MB.,  in  Pearce  v.  Watts,  23  W.  B.  771, 
L.  B.  20  Eq.  492.    There,  speaking  of  a  contract  hj 
which  a  vendor  agreed  to  sell   certain   land,  but 
reserved  "  the  necessary  land  for  making  a  raUvay 
through  the  estate  to  Piinoetown,"  he  sajs  (p.  493) : 
"  If  the  conveyance  were  executed  in  this  form  it  ii 
obvious  that  according  to  the  present  law  the  whole 
land  would  pass  to  the  purchaser,  the  reservation 
being  void  for  uncertainty."    In  our  opinion,  tfaers- 
f  ore,  the  plot  of  land  as  to  which  the  question  ariies 
was  not  effectuidly  excited  from  the  conveyance  o! 
the  23rd  of  March,  1896,  and  as  the  covenant  sought  to 
be  enforced  in  this  action  extends  to  all  the  isadi 
thereby  conveyed,  the  appellants  case  fails.    We  do 
not  thereby  decide  that  effect  cannot  in.  some  other 
way  be  given  to  the  intaition,  plain  on  the  face  of 
the  deed,  tiiat  the  vendors  should  be  entitled  to 
access  froon  their  land  on  the  east  side  of  the  rsilwaj 
to  ^e  roads  which  the  purchaser  proposed  to  make  on 
the  west  side.   The  appeal  will  be  dismissed  with  oobU. 

Appeal  dismissed. 

•       

Solicitor  for  the  appellant,  A^  M,  M.  Forbes. 
Solicitors  for  the  respondents,  Sandilands  A  Co. 


From  K.  B.  Div.  ) 

(Vaughan  Williams,   Bomer,  and  >  May  14. 

Mathew,  L.JJ.)  3 

HXBTFOBDSHIBB  OOUNTY  OOTJNOIL  V.  BABNIET  BU&AL 

DlSTBIOT  OOUNOIL.  (a.) 

Highway — Surveyor  of  highways — Power  to  uuxr 
expenditure-^Agreement  with  county  council — Co"^- 
siruction  of  "bridge-— Agreement  for  payment  of  vme^ 
after  expiration  of  surveyor*  s  term  of  office — Li(Mitft 
of  rural  district  council  as  successor  to  surveyor  of 
highways^Highways  and  Bridges  Act,  1891  (54  &  65 
Vict,  c  63),  s.  ^—Local  Oovemment  Act,  1894  (66  di 
57  Vict.  c.  73),  s.  25. 

The  surveyor  of  highways  for  a  parish,  acting  on 
behalf  of  himself  and  his  successors  as  highway  authoirityi 
entered  into  an  agreement  vnth  the  county  council  for  ihc 
payment  of  a  sum  of  money  in  two  instalments  by  the 
nighway  autfwrity  for  tJie  parish  towards  the  expenses  (o 
be  incurred  in  tJte  construction  of  a  bridge.  The  second 
instalment  was  agreed  to  be  paid  on  a  date  after  the 
expiration  of  the  surveyor's  year  of  office.  Before  <A« 
expiration  of  that  year  the  rural  district  council,  under 
section  25  of  the  Local  Government  Act,  1894,  beoam 
the  highway  authority  for  the  parish.  The  work  of  con- 
structing the  bridge  lasted  a  year.  In  an  action  by  the 
county  cotmcil  against  the  rural  district  council  to  recover 
the  second  instalment. 

Held,  thai  the  surveyor  of  highways  had  power,  under 
section  3  of  the  Highways  and  Bridges  Act,  1891,  to  enter 
into  the  contract,  and  that  the  rural  district  council  were 
liable  as  his  successors  to  pay  the  second  inaialmenL 

Appeal  from  the  judgment  of  Lawranoe,  J.y  at  the 
trial  of  an  action  without  a  jury. 

The  action  was  brought  by  the  Hertfordshire 
Oounty  Oouncil  to  recover  the  sum  of  £100  alleged 
to  be  due  from  the  Barnet  Bural  District  Oonndl 
under  an  agreement  dated  the  24th  of  September, 
1898. 

Oa  the  19th  of  April,  1898,   Henry  Lovejoy  was 

(a.)  Beported  by  F.  G.  Buokeb,  Esq.,  Barrister- 

at-Law. 


VoL  L. 
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appointed  lurvcnror  of  highways  for  the  parish  of 
Totteridge,  in  the  rural  district  of  Bamet»  for  the 
period  of  one  year. 

By  deed  dated  the  24th  of  September,  1898,  Love- 
joy,  as  surveyor  of  highways,  entered  into  an  agree- 
ment, on  behalf  of  himself  and  his  SHOoessors  as  high- 
way authority,  with  the  plaintiffs  for  the  payment 
of  two  instalments  of  £100  eaoh  by  the  highway 
authority  for  the  parish  of  Totteridge  towards  the 
expenses  to  be  incurred  in  the  oonstruotion  of  a 
bridge  which  was  proposed  to  be  erected  for  the 
purposes  of  carririnff  a  main  road  over  a  ford  known 
as  Totteridge  Ford,  in  the  parish  of  Totteridge. 
The  expenses  of  oonstructuig  the  bridge  were 
estimated  at  £600,  and  the  residue  of  £400  was  to  be 
paid  by  the  plaintiffs.  The  first  instalment  of  £100 
was  agreed  to  be  paid  on  the  dlst  of  December, 

1898,  and  the  second  on  the  3lBt  of  December,  1899. 
The  erection  of  the  bridge  was  begun  on  the  31st 

of  October,  1898,  and  on  the  2nd  of  January,  1899, 
Lov^oy,  as  surveyor  of  highways,  paid  the  plaintiffs 
the  first  instalment  of  £100. 

On  the  1st  of  April,  1899,  Lovdjoy  ceased  to  be 
surveyor  of  highways,  and  the  defendants,  by  virtue 
of  section  25  of  the  Local  Government  Act,  1894, 
became  the  highway  authority  for  the  parish  of 
Totteridge,  and  ^11  tihe  powers,  duties,  and  liabilities 
of  the  highway  authority  were  thereby  transferred 
to  them. 

The  bridge  was  completed  on  the  25th  of  October, 

1899.  When  the  second  instalment  of  £100  became 
due  on  the  31st  of  December,  1899,  the  defendants 
refused  to  pay  on  the  ground  that  Lovejoy  had  no 
power  to  make  any  contract  which  would  bind  his 
successor. 

The  plaintiffs  thereupon  brought  this  action,  con- 
tending that  the  surveyor  of  highways  had  power, 
under  section  3  of  the  Highways  and  Bridges  Act, 
1891,  to  enter  into  the  contract  of  the  24th  of 
September,  1898,  and  that  the  defendants,  as  his 
successors,  were  bound  to  pay  the  second  instalment 
of  £100  out  of  the  rates. 

Section  3  of  the  Highways  and  Bridges  Act,  1891, 
enacts  as  follows :  "  The  council  of  any  administrative 
ooun^,  and  any  highway  autiiority  or  authorities, 
and  the  council  of  any  adjoining  county,  may  irom 
time  to  time  make  and  carry  into  effect  agreements 
witiii  each  other  for  or  in  relation  to  the  construction, 
reconstruction,  alteration,  or  improvement,  or  the 
freeing  from  tolls,  of  any  main  road  or  other  high- 
way, or  of  any  bridge  (indudiog  the  approaches 
thereto)  wholly  or  partly  situate  within  the  juris- 
diction of  any  one  or  more  of  the  party  or  parties  to 
the  agreement.  All  expenses  incurred  by  any  such 
county  council  or  highway  authority,  in  pursuance  of 
this  section,  shall  be  defrayed  as  put  of  the  expenses 
incurred  in  relation  to  the  maintenance,  repair, 
improvement,  or  enlargement  of  bridges,  main  roads, 
or  other  highways  by  sudi  council  or  highway 
authority,  in  such  proportions  as  shsU  be  determined 
by  any  such  agreement  as  aforesaid,  and  any  powers 
of  borrowing  applicable  to  the  raising  of  any  fund 
for  the  payment  of  any  such  expeoses  as  aforesaid 
shall  be  applicable  accordingly." 

Lawranoe,  J.,  gave  judgment  for  the  plaintiffs. 

The  defendants  appealed. 

Macmorran^  K.O.^  and  Alexander  Gkn^  for  the 
defendants. — ^The  surveyor  of  highways,  not  being  a 
corporation,  has  no  power  to  incur  debts  to  be  paid 
by  his  successors :  see  Frodingham  Inm  cmd  Steel  Oo. 
V.  Bowser,  [1894]  2  Q.  B.  791.  No  highway  authority 
has  power  under  any  of  the  Highway  Acts  to  enter 
into  such  a  contract  as  that  entered  into  by  the  sur- 
veyor of  highways  in  this  case.  A  highway  board 
can  only  borrow  mon^y  with  the  consent  of  the 


justices  in  quarter  sessions :  see  sections  47,  48,  and 
49  of  the  Highway  Act,  1864.  What  the  surveyor 
did  in  this  case  was  equivalent  to  a  borrowing  of 
money.  It  is  unlikely  that  the  Legislature  intended 
to  give  a  surveyor  of  highways  larger  powers  than 
those  possessed  by  a  highway  board.  Section  5  of 
the  Highway  Bate  Assessment  and  Expenditure  Act, 
1882,  says  that  if  the  rates  levied  bv  a  surveyor  of 
highways  is  insufficient  to  meet  the  expenditure 
incurred  by  him,  his  successors  may  reimburse  him 
the  amount  of  the  deficiency.  That  shows  that  the 
survevor  has  no  power  to  enter  into  a  contract  to  be 
completed  after  the  termination  of  lus  year  of  office. 
Section  3  of  the  Highways  and  Bridges  Act,  1891, 
only  extends  the  powers  of  the  surveyor  so  as  to 
enable  him  to  incur  certain  expenses  outside  his 
district ;  it  does  not  extend  the  time  within  which  the 
expenditure  may  be  incurred  beyond  his  year  of  office* 

Danckwerts,  K.d  E,  2).  Muir^  and  T.  R.  Colquhoun 
DiU,  for  tiie  plaint^,  were  not  called  upon  to  argue. 

YAUGHAir  WiLLiAHS,  L.J. — ^In  my  opinion  the 
appeal  fails.  It  is  hardly  denied  that  the 
words  of  section  3  of  the  Highways  and  Bridges  Act, 
1891,  are  such  that,  if  they  are  construed  in  their 
natural  sense,  the  section  gives  the  surveyor  of  high- 
ways as  highway  authority  power  to  enter  into  such 
a  contract  as  the  present.  But  it  is  said  that,  if  the 
court  construed  the  words  according  to  their  plain 
meaning,  they  would  be  imputing  to  the  Legislature 
that  they  had  in  this  section  passed  a  law  not  entirely 
consistent  with  previous  legislation  or  legal  history 
on  these  points.  I  do  not  think  that  is  a  good  reason 
for  not  giving  to  the  section  the  meaning  naturally 
conveyed  by  its  words.  It  is  not  suffident  to  justify 
us  in  refusing  to  put  on  the  section  a  construction 
in  accordance  with  what  seems  to  be  the  manifest 
intention  of  the  Legislature.  It  may  be  that  the 
Legislature  did  not  contemplate  that  they  were 
giving  to  the  surveyor  of  lughways  larger  powers  than 
they  had  given  to  superior  authorities.  But  that  does 
not  justify  us  in  not  giving  effect  to  the  meanins  of 
the  section.  That  bemg  so,  it  seems  to  be  dear  that, 
by  the  Local  Government  Act,  1894,  the  duties  and 
liabilities  of  tiiie  surveyor  of  highways  in  connection 
with  this  contract  have  passed  to  uie  rural  district 
coundL 

BoMBB,  L.J. — I  am  of  the  same  opinion*  I  think 
we  ought  not  to  put  a  narrow  construction  on  section 
3  of  the  Jffighways  and  Bridges  Act,  1891.  The 
power  given  by  l^t  section  does  not  seem  to  me  to 
be  limited  to  a  case  where  the  work  of  constructing  a 
bridge  will  not  continue  longer  than  the  surveyor's 
term  of  office,  or  where  the  agreement  provides  for 
payment  bdng  made  in  advance.  I  do  not  see  why 
the  agreement  may  not  provide  for  pavment^  to  be 
made  when  the  work  is  terminated  or  from  time  to 
time  while  it  proceeds.  The  contrary  contention 
would  render  it  very  difficult  for  the  surveyor  to  make 
any  contract  near  the  end  of  his  term  of  office,  and  in 
my  opinion  the  section  dearly  contemplates  that  the 
power  of  entering  into  contracts  ma^  be  exerdsed  by 
the  surveyor  at  any  time  during  his  term  of  office. 
No  doubt  the  power  must  be  exerdsed  reasonably, 
but  the  contract  in  this  case — a  contract  in  rdation  to 
the  construction  of  a  bridge,  whidi  took  a  year  to 
build — seems  to  me  to  be  a  reasonable  and  proper 
contract,  and  to  be  one  which  comes  within  the 
powers  of  the  section. 

Mathbw,  L.J.,  concurred. 

Appeal  diemisaed, 

SoUdtors  for  the  plaintiffs,  J.  N.  Mason  A  Co.,  for 
C*  E*  Longmore,  Hertford. 
Solidtors  for  the  defendants,  Bjifidd  &  Sen. 
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StBlft  Court  Of  3untitt. 

Chan.  Div.  )  «m-     on  oi 

FarweU.  J.  j  May  29,  31. 

Aebatobs  ( Limited}  v.  Tollit  and  Othebs.  (a.) 

Company — Begittratum — Similarity  of  name — Deception 
—Companies  Act,  1862  (25  &  26  Vict.  c.  89),  8.  20. 

The  plaintiffs  carried  on  business  under  the  name  of 
"Aerators  {Limited)J*  The  defendants  sought  to 
register  a  company  under  t?ie  name  of  **  Automatic 
Aerator  PatenU  {Limited)." 

Held,  that  a  name  is  not  necessarily  calculated  tb 
deceive  because  it  is  similar,  and  thai  on  the  facts  there 
was  not  any  probability  of  deception,  and  that  the  plain- 
tiffs were  not  enUUed  to  restrain  the  defendants  from 
registering  their  company. 

The  plaintiff  company,  Aoraton  (Limited),  claimed 
an  ^  injunction  to  roBtrain  the  defendemto  from 
regiflterme  a  company  under  the  title  **  Aatomatio 
Aerator  Patents  (Limited)"  or  any  other  name  so 
nearly  resembling  the  name  of  the  plaintiff  company 
as  to  be  calculate  to  deceiye. 

The  plaintiff  company  was  registered  on  the  15th 
of  Febmary,  1900. 

The  defendants  were  the  seyen  signatories  of  tbe 
company  proposed  to  be  registered. 

The  Oompanies  Act,  1862,  s.  20,  proyides  :  "  No 
company  shall  be  registered  under  a  name  idwitiMJ 
with  that  by  which  a  subsisting  company  is  already 
registered,  or  so  nearly  resembling  the  same  as  to  be 
cslculated  to  deceiye    •    •    •" 

Jenkins,  E.G.,  and  J.  G.  Wood,  for  the  pUifitiffiy. 

Upjohn,  K,C.,  and  Qeorge  Lawrence,  for  the  defend- 
ants. 

^  Fabwell,  J.,  in  ^ving  judcment,  said :  The  pUun- 
tiffii.  Aerators  (Lmiited),  (uaim  an  injunction  to 
restrain  the  defendants  zrom  registering  a  company 
under  the  name  of  "Automatic  Aerator  Patents 
(Limited)  "  on  the  ground  that  such  name  so  nearly 
resembles  the  plaintiflVi'  name  as  to  be  calculated  to 
deceiye  within  the  meaning  of  section  20  of  the 
Oompanies  Act,  1862.  The  plaintiffs  ware  incorpor- 
ated in  1900  and  took  oyer  the  business  of  a  similar 
company  of  the  same  name  incorporated  in  1896. 
Their  business  consists  in  the  sale  of  sparklets.  This 
word  is  their  trade-mark  and  they  haye  largely 
adyertised  ''  sparklets."  I  imderstand  them  to  be  a 
small  apparatus  containing  carbonic  add  sas,  by 
means  of  which,  contents  of  bottles  are  aerated.  One 
of  the  merits  claimed  for  them  is  tiieir  portability  and 
their  applicability  to  a  small  quantity  of  liquid.  The 
defendants  propose  that  the  new  company  to  be 
formed  by  them  shall  acquire  patents  for  the  aeration 
of  liquids  contained  in  tanks  or  cisterns  of  lurge 
si2e,  and  shall  either  work  such  patents  them- 
selyes  or  shall  form  subsidiary  companies  for  the 
deyelopment  of  such  patents.  Section  20  of  the 
Oompimies  Act  enacts  that  no  company  shall  be 
registered  under  a  name  identical  with  that 
by  which  a  subsisting  company  is  already 
registered  or  so  nearly  resembling  uie  same  as  to 
be  calculated  to  deceiye,  except  in  certain  cases  which 
are  not  material  to  ^e  present  case.  It  wiU  be 
obseryed  that  a  company  has  therefore  a  greater  right 
than  an  indiyidual  in  respect  of  names  that  are 
identical,  for  John  Smith  cannot  preyent  other  persons 
of  the  same  name  from  using  their  own  names,  but 
John  Smith  (Limited)  can  preyent  the  registration  of 

(a.)  Bepoited  by  Pattl  SxBiOKLAin),  Esq. ,  Barrister* 

at-Law. 


any  other  company  as  John  Smith  (Limited).  I  do 
not  consider,  howeyer,  that  it  follows  that  the  Legis* 
lature  has  intended  to  giye  companies  any  greaber 
'rights  than  indiyiduals  possess  in  respect  of  naxnei 
which  are  not  identical  but  only  similar :  and  it  hia 
been  held  that  ''ceJculated  to  deoeiye"  does  not 
point  to  intentionid  fraud,  but  it  is  a  question  of  fact 
in  each  case  whether  the  name  of  the  new  company 
is  so  similar  to  that  of  the  old  company  as  to  indnoe 
the  belief  that  the  two  companies  are  idemticaL 

In  considering  this  question  it  is  material  to  ascer- 
tain— (1)  What  Dusiness  has  been  or  is  intended  to  be 
carried  on  by  the  old  company,  and  what  is  inteodad 
to  be  carried  on  by  tiie  new,  and  (2)  what  sort  of 
name  has  been  adopted  by  the  old  company.     Ai  to 
to  the  first  point,  I  do  not  think  that  it  is  suffioisDt 
for  an  existing  company  to  point  to  oLauses  in  iii 
memorandum  which  wiU  enable  it   to    extend  iti 
operations  to   numerous  classes    of    trade,   unleii 
it  can  satisfy  the  court  tiiat  it  either  has  earned 
on  or  really  proposes  within  a  limited  time  to  cany 
on  such  particular  businesses.    It  cannot,  I  think,  be 
enough  m  these  days,  when  the  objects  of  a  company 
are  usually  limited  only  by  the  number  of  letters  in 
the  alphabet  and  extend  to  eyery  form  of  busiuflH 
whether  connected  or  not  with  the  principal  object, 
to  show  that  the  intended  new  company  includes  some 
similar  objects*  It  is  necessary  to  see  whether  the  real 
objects  of  the  two  companies  are  similar.    As  to  tbe 
second  point,  I  think  that  it  is  necessary  to  considflr 
the  nature  of  the  title  registered  by  the  old  oon^pany. 
The  plaintifEi  haye  argued  that  the  House  of  Iiords, 
in  the  case  of  North  Cheshire  and  Manchetier  Brewery 
Co.  y.  Manchester  Brewery  Co.,  [1899]  A.  C.  83,  47 
W.  B.  Dig.  192,  decided  that  in  no  case  can  a  new 
company  take  the  whole  title  of  an  existing  companyi 
whateyer  additional  words  they  may  add  to  it,  and 
they   accordingly   claim    a  monopoly   of  the  word 
''  Aerators."    In  my  oproion  this  is  not  correct    Tbe 
House  of  Lords  found  as  a  fact  in  the  case  before 
them  that  the  adoption  by  the  defendant  company 
of  the  whole  of  the  plaint&e'  title,  although  added 
to  other  words,  was  '*  calculated  to  deoeiye,"  but  it 
appears  to  me  impossible  to  say  as  a  general  proposi- 
tion that  a  company  can,  by  registering  a  single  word, 
whatever  its  nature,  remoye  that  word   oom  tbe 
English  language  so  far  as  regards  its  nse  in  tiie 
title  of  subsequent  companies.    In  the  present  cue 
the  plaintiffs  haye  taken  a  word  which,  and  wliicb 
onl]jr,  aptly  and  rightly  describes  a  machine  for  pio- 
dndng  a  particular  result.    The  word  has  been  in 
common  use  in  the  English  langua^  for  at  least 
thirty  years.    It  is  to  be  found  in  dictionaries  snob 
as  the  Century  (1889),  Murray's  Dictionary  (1891), 
and  in  tiie  Diotioaary  of  Mechanics  (1876),  to  whicb 
one  of  the  witnesses  referred.    It  would  obyionsly 
lead  to  the  greatest  inconyenience  if  any  company 
could  preyent  all  other  companies  firom  using  as  part 
of  their  title  the  one  word  in  the  English  language 
which  aptly  describes  tiie  articles  they  manufaotnre 
or  deal  in,  or  the  name  of  the  indiyidual  associated 
for  years  with  a  particular  firm.    For  example,  snp- 
pose  a  company  had  registered  the  name  of  *'  Motors 
(limitedV'  and  another  the  name  of  *'  Automobiles 
(Limited) " ;  it  appears  to  me  impossible  to  say  tbat 
they  could  thereby  preyent  all  other  companies  from 
using  as  part  of  their  title  these  two  words,  which,  so 
far  as  I  know,  are  the  only  words  which  represent 
the  fashionable  looomotiyes  of   the  day,  althougb 
their   sole   trade  was   the  manufacture  or  sale  of 
motors   or   automobUes.      Or   again,    to    take  an 
instance  of  names,  it  would  be  absurd  to  suppose 
that    Barclay   &   Co.    (limited),   the   well-known 
bankers,    could   restrain   Barclay,    Perkins,  t  Co. 
(Limited),  the  well-known  brewers,  from  regiiteiing 


VoLL. 


[Joiy  12>  IMJ] 


THE  WEEKLY  REPORTER. 


585 


HlQH  OOTTKT.     ABBAT0B8  (Ld.)  V.  TOLUT  ASTD  OtHIBS.— IN  BB  Gl^BBB'B  SBTTLEMBNT.     HiGH  OoTJBT. 


as  ffcoh  on  the  gronnd  that  they  take  the  whole  of 
the  title  of  the  banking  finn.    In  conflidering  whetiier 
a  name  is  calonlated  to  deoeiye,  it  ia,  as  I  have  said, 
material  to  see  what  that  name  is,  and  if  the  name  is 
simply  a  word  in  ordinary  use  representing  a  maohine 
or    an^  artiele    of    oommeroe,    the  probability    of 
deception  is  oat  of  all  proportion  less  than  it  wonld 
be  io  the  case  of  an  invented  or  f anoy  word,  or  even 
of  tbe  name  of  a  place.    The  latter  may  wdl  point  to 
a  pstfticular  company;   the  former  certainly  points 
primd  facie  to  the  maohine  or  article,  and  can  only 
under  very  exceptional  circumstances  and  by  a  long 
ooiiTse  of  niage  point  to  the  company  rather  than  tbe 
thing     itself.        Bnglish-spesking     people     know 
'*  aerators,"  "  motors,"  and  the  like  as  machines, 
not  as  companies,  and  the  presence  of  soch  a  word  in 
the  title  of  a  company  suggests  that  the  company 
deals^  in  those  machines,  not  that  it  has  anything  to 
do  with  a  company  of  ^at  name.     If  the  plaintifOs 
assert  the  contrary,  it  is  for  them  to  prove  it,  and  the 
principles  applied  by  the  House  of  Lords  in  Reddaway 
▼•   Bankam,  44  W.  B.  638,   [1896]  A.  G.  199,  ex- 
plained  as  they  were  in    Cellular  Clothing    Co.  ▼. 
Maxton,  [1899]  A.  C.  326,  47  W.  E.   J>\g.  193,  to 
which  I  had  occasion  to  refer  in  Chivers.Y.  Chivers,  17 
Bep.  Pat.  Oas.  420,  apply  as  much  to  the  name  of  a 
oompany  under  section  20  as  to  the  camel's  hair 
beltmg,  the  cellular  clothing,  or  tiie  name  of  Ohivers 
in  those  cases.    I  will  read  the  passage  from  Lord 
Shand's  speech,  Cellular  Clothing  Co.  v.  Maxton^  at 
p.  340,  which  I  read  in  Chiver*»  case :  '<  The  case  on 
which  the  appellants  have  chiefly  relied  is  that  of 
the  camel-hair  belting,  Reddaway^s  case.    Of  that  case 
I  shall  only  say  that  it  no  doubt  dbiows  it  is  possible, 
where  a  descriptive  name  has  been  used,  to  prove  that 
so  general,  I  should  rather  say  so  universal,  has  been 
the  use  of  it  as  to  give  it  a  secondary  meaning,  and 
so  to  confer  on  the  x>erBon  who  has  so  used  it  aright  to 
its  exclusive  use,  or,  at  all  events,  to  such  a  use  that 
others  employing  it  must  qualify  tiieir  use  by  some 
distinguishing  characteristic.    But  I  confess  I  have 
always  thought,  and  I  still  think  that  it  riiould  be 
made  almost  impossible  for  anyone   to  obtain  the 
exdumve  right  to  the  use  of  a  word  or  term  which  is 
in  ordinary  use  in  our  language  and  which  is  descrip- 
tive only,  and,  indeed,  were  it  not  for  tiie  decision  m 
Reddaway^e  case,  I  should  say  this  diould  be  made 
altogether  impossible." 

The  plaintiffs  further  argued  that  the  Act  of 
Parliament  was  intended  for  the  protection  of  the 
publio,  and  that  there  must  necessuily  be  some  con- 
fusion in  the  minds  of  the  public  if  the  whole  of  their 
titie  is  taken;  but  I  would  point  out  that  the 
plaintifGi  cannot  assert  in  their  own  names  the  ru;ht8 
of  the  public — that  is  for  the  Attorney-Gtoaeral.  They 
can  only  assert  their  own  rights  as  members  of  the 
public  if  and  so  far  as  they  can  show  special  damage 
to  themselves.  But  the  choice  of  their  own  name  rests 
with  themselves.  The  registrar  has  no  jdiscretion  to 
refuse  to  register  any  name  put  forward  on  behalf  of 
a  company,  and  if  by  reason  of  their  adoption  of  one 
single  word  in  common  use  they  run  the  risk  of 
suffering  injury,  they  have  only  themselves  to  thank, 
and  they  can  no  more  acquire  a  monopoly  in  the  use  of 
the  wora  '*  Aerators  "  by  adopting  that  as  their  titie, 
than  an  individual  can  acquire  a  monopoly  in  his 
own  name  or  the  name  of  thjs  artide  that  he  manu- 
factures. As  in  the  latter  case  it  is  necessary 
for  the  individual  to  show  not  merely  that 
the  defendant  is  trading  under  his  name  or  is  making 
the  artide  the  name  of  which  he  has  adopted,  but 
must  also  show  that  the  name  or  artide  is  exdusivdy 
identified  with  his  own  manufacture  so  as  to  have 
acquired  a  secondary  meamng,  so  a  company  must 
also  show  that  the  nafne  whidi  primd  facie  refers  to  a 


number  of  persons  or  artides  is  in  fact  identified 
soldy  with  the  plaintiffs  before  they  can  satisfy  the 
court  that  its  uie  as  part  of  another  company's  name 
is  calculated  to  deceive.  A  name  is  not  necessarily 
calculated  to  deceive  because  it  is  similar.  It  must 
depend  in  great  measure  upon  what  the  nature  of  the 
name  is,  and  if  it  merdy  represents  the  name  of  the 
artide  supplied  by  the  company,  it  would  require 
very  strong  evidence  to  show  that  such  name  had  lost 
its  primary  meaniog  and  had  become  identified  with 
the  plaintiff  company. 

In  the  case  b^ore  me,  as  indeed  in  all  cases  under 
section  20,  the  action  is  a  quia  timet  action,  and 
evidence  of  actual  mistake   is   therefore  impossible, 
but  there  is  in  fact  no  evidence,  to  my  mind,  of  anv 
probability  of  deception,    llie  plaintiffs'  trade-mark 
is  **  sparklets,*'  and  their  name  is  put  prominentiy 
forward  on  their  shop-fronts,  invoices,  Idlf-heads,  and 
letter-paper.    The  artides  in  whidi  tiiey  deal  are  very 
different  from  those  to  be  manufactured  under  the 
defendants'  patents.     When  the  plaintiffs  ascertained 
that  the  defendants  intended  to  regbter  the  Automatic 
Aerator  Patents  (Limited)  they  themselves  applied  to 
register  another  company  under  the  same  or  all  but 
the  same  titie,  aud  were  only  prevented  from  so  doing 
because  the  defendants'  applioation  was  first  lodged. 
The   plaintiffs'    manaj^g   director,  who   gave   his 
evidence  in  a  very  fair  and  candid  manner,  stated 
that  although  Iheir  chief  object  was  to  be  before- 
hand with  the  defendants  aud  prevent  their  rens- 
tration  of  the  name,  yet  that  they  had  intended 
that   the  new  company  should   carry  on   business 
under    this    titie,    and    that,    if   proper    care   was 
taken,  they  did  not  antidpato  that  any  confusion 
would  arise.    But  this  new  company  of  the  plain- 
tiffs   was  intended   to   deal  in   artides  similar   to 
those  sold  by  the  plaintifEs,  and  if  due  care  can 
prevent  confusion  in  such  a  case,  a  fortiori  can  it 
do  so  where  the  artides  dealt  in  are  so  different  as 
those  of    the     plaintiffs'     and     defendants'.      In 
my  opinion  the  plaintiff«'  action  is  an  attempt  to 
monopolize  for  the  purposes  of  nomendature  a  word 
in  ordinary  use  in  the  English  language,  and  fails, 
and  must  be  dismissed  with  costs. 

861idtors  for  the  plaintiffs,  Wainwright  &  Co. 

Solidtors  for  the  defendants,  Hind  d  Robinson. 


In  re  Glabee's  SErrLEMBNT.  (a.) 

Settled  land  —  Capital  money  —  Letuehdd  house  — 
Additions  with  a  view  to  letting — Electric  light  in- 
stallationr^Settled  Land  Act,  1890  (53  <£;  54  ITict.  c. 
69),  s.  13  (ii.). 

The  word  <*  additions  "  in  section  13  (ii.)  of  the  Settled 
Land  Act,  1890,  Tneans  structural  additions. 

The  installation  of  the  electric  light  in  a  leasehold 
house,  although  reasonably  necessa/ry  to  enable  the  house 
to  be  let,  is  not  a  structural  addition  vnthin  the  meaning 
of  the  section,  and  cannot,  therefore,  be  paid  for  out  of 
capital  moneys. 

In  re  Freake's  Settiement,  ante,  p.  237,  [1902]  1  Ch. 
97,  not  followed. 

In  re  GaskeU's  Settled  Bstetes,  42  W.  R.  219,  [1894] 
1  Ch.  ^S6,  followed. 

Adjourned  summons. 

This  summons  was  taken  out  by  the  tenant  for  life 
of  a  certain  leashold  house,  asldng  that  the  cost  of 
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oertain  improYements  which  had  been  made  by  him 
might  be  allowed  out  of  capital  n^eyi  in  the  hands 
of  me  trustees  as  being  improvements  within  the  mean- 
ing of  section  13  (ii.)  of  &e  Settled  Land  Act,  1890. 

It  appeared  that  on  the  19th  of  Aogost,  1901,  the 
tenant  for  life  entered  into  negotiations  for  the  lease 
of  the  honse  as  a  shooting  lod^ ;  it  was  stipulated  by 
the  intending  lessee  that  certam  improvements  shonld 
be  made  and  possession  given  by  the  1st  of  September. 

ConsequenUy,  the  improvements  had  to  be  made 
without  submitting  a  scheme  to  the  court. 

The  present  application  was,  accordingly,  made 
under  section  15  of  the  Settled  Land  Act,  1890. 

One  of  the  improvements  the  cost  of  which  was  now 
sought  to  be  charged  against  capital  consisted  in  the 
wiring  of  the  house  for  electric  Bght. 

W.  A.  Peck  {BirreU,  K.G.,  with  him),  for  the  tenant 
for  life. — An  electric  lighting  installation  is  an 
'*  addition  "  reasonably  necessary  within  the  meaning 
of  the  Settled  Land  Act,  1890 :  In  re  Freake'a  SetOe- 
ment,  ante,  p.  237,  [1902]  1  Oh.  97,  which  has  since 
been  followed  by  Kekewioh,  J.,  in  diambers,  iainre 
Lord  Howe*8  Settled  EstaUs.  The  '<  addition  *'  need 
not  be  structnraL  In  re  OaakeU'i  BetUed  Estates,  42 
W.  B.  219,  [1894]  1  Oh.  485.  appears  to  be  against  the 
applicant  on  that  point;  if  that  is  the  case,  the  two 
decisions  can  only  be  reconciled  by  saying  that  tibe 
installation  of  an  electric  light  system  is  a  structural 
addition. 

Eerheri  Bobertson,  for  the  trustees,  was  not  called  on. 

BnoELEY,  J. — ^The  question  to  be  determined  on 
this  summons  is  as  to  tne  true  construction  in  section 
13  (u.)  of  the  Settled  Land  Act,  1890,  of  the  words 
"additions  to  or  alterations  in  buildmgs.''  Mr.  Peck, 
on  behalf  of  the  tenant  for  life,  has  addressed  an 
argument  to  the  court  which  involves  the  proposi- 
tion that  the  word  *< additions"  means  additions  of 
any  kind,  and  that  an  addition  to  be  within  the 
section  need  not  be  structural.  If  the  word  be  so 
undmtood,  it  would  follow  that  there  would  fall 
within  it  Venetian  blmds,  sun  blinds,  furniture  in  the 
house,  and  a  park  added  to  a  house  which  had  none. 
All  these  are  additions  to  a  building,  but  they  are 
not  additions  within  the  section.  I  think  the  word 
''  addition  "  in  the  section  means  a  structural  addition 
in  some  sense.  The  frame  of  the  section  shows  that 
an  addition  or  alteration  means  an  addition  to 
or  alteration  in  the  building.  The  argu- 
ment of  the  tenant  for  life  amounts  to  tibiis, 
that  of  these  two  nouns  substantive,  although 
the  word  "alteration'*  must  mean  structur«J 
alteration,  the  other  word  **  addition  **  does  not  mean 
a  structural  addition,  but  the  addition  of  anything. 
I  do  not  understand  that  to  be  the  true  construction 
of  the  section.  I  understand  the  section  to  mean  the 
addition  to  the  building  of  some  fiuther  building  or 
the  alteration  of  the  building  by  removing  an^  re- 
placing in  some  form  part  of  the  building— that  is  to 
say,  that  both  the  one  and  the  other  must  be  struc- 
tural. The  question  is  not  without  authority ;  it  was 
^nsidered  by  Ohitty,  J.,  in  In  re  QaskelVs  SetOed 
Estates.  The  question  there  was  whether  a  fixed 
boiler  with  hot  water  pipes  running  through  the 
house  was  an  addition  withm  the  section.  No  doubt, 
in  a  sense,  it  was  an  addition,  but  the  learned  judge 
held  that  it  was  not  an  addition  within  the  meaning 
of  the  section.  He  construed  these  words  as  meaning 
structural  additions  or  alterations.  He  says: 
**  Section  13  (ii)  is  very  precise  in  its  terms,  and  is 
confined  to  *  additions  to  or  alterations  in  buildiogs,' 
and^  any  improvement  authorized  under  this  sub- 
section (ii.)  must,  therefore,  be  an  addition  or  alteration 
in  the  building."  Then  at  the  top  of  the  next  page  he 
says:  « I  am  of  opinion  that  this  wanning  apparatus, 


however  convenient  it  may  be  to  the  oconpisr,  ii 
neither  an  addition  to  or  alteration  in  the  Iniildiiig 
within  the  section."  Although  throughoat  m 
judgment  he  does  not  use  the  word  "  sbractonl,*' 
nis  language  points  to  the  conclusion  that  he  mesot 
it.  He  then  says :  "  As  regards  the  change  in  the 
main  entrance,  and  the  other  minor  alteiatioDS  con- 
sequent thereon,  they  appear  to  have  been  tltaal&am 
in  the  structure  of  the  building  itself."  He  ilia 
goes  on  to  discuss  the  matter  of  the  new  roof  sad  goa 
into  it  in  this  way :  ''  Then  a  question  A  i 
metaphysical  nature  arises  as  to  the  identity  of  &9 
house.  Is  a  house  with  a  rotten  roof  identical  iritli 
the  house  it  becomes  when  the  roof  has  been  replaced 
with  a  new  and  sound  one  P  "  It  would  have  been 
unnecessary  to  discuss  that  unless  he  had  mesal  to 
say  that  the  alterations  and  additions  moBt  be 
structural.  Then  it  is  said  that  in  /»  re  Freak^i 
Settlement,  Joyce,  J.,  had  held  that  an  iostsUstus 
of  electric  light  fell  within  the  sub-section.  I  hsfs 
had  an  opportunity  of  seeing  the  learned  judge  and 
he  authorizes  me  to  state  that  he  did  not  in  that  ean 
intend  to  lay  down  any  general  principle,  hut  tint 
his  decision  weui  to  be  confined  to  the  facta  of  tbat 
particular  cewe.  But,  however  tbat  may  be,  wfaefs 
there  is  a  conflict  between  two  decisions,  I  emit 
liberty  to  act  on  my  own  judgment,  and  my  own 
view  is  that  the  addition  or  alteration  mnet  be 
structural.  I  do  not  mean  to  limit  an  inqoiiyasto 
whether  any  particular  additions  or  altentioiu  an 
structural  or  not,  but  the  present  matter  I  have  to 
deal  with  is  this :  There  was  a  house  for  whidi  a 
tenant  could  be  found  if  dectrio  light  were  iuBtaUei 
The  installation  was  no  doubt  necessary,  in  atd»  to 
enable  the  house  to  be  let ;  but,  in  my  opioion,  it 
was  not  an  addition  within  the  meaning  of  tiie 
section,  because  it  was  not  structural.  I  caiaiot  dii- 
tinguish  between  this  case  and  In  re  QaskeU^s  SdSd 
Estates.  1  therefore  disallow  the  first  item  in  tbe 
summons — £148  16s.  for  installation  of  electric  ligbt 

Solicitors,  Frere,  Chdmdey,  &  Co. 
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Ohan.  Div.  1 
Joyce,  J.    I 

Pbyob-Jonbs  v.  Williams,  (o.) 

Vendor  and  purchaser — Leaseholds — Conditions  of  wfc 

— TiUe — MequisUion  out  of  time — Imperfect  ahstrad 

— Outstanding  legal  estate — Coets. 

Property  stated  to  he  held  on  leases  was  contradsi  to 
he  sold  subject  to  a  condition  requiring  the  purchaurto 
deliver  requisitions  and  ohjedions  on  or  to  the  ^ 
within  fourteen  days  after  receiving  his  ahstrattt  an^^ 
this  respect  time  was  to  he  deemed  of  the  essence  of  1M 
contract.  The  abstract  showed  only  an  equitable  benefio^ 
tide  in  the  vendors,  and  t?ie  legal  estate  was  outstandini 
owing  to  tJie  non-execution  by  a  company  {which  hoi 
since  been  dissolved),  through  wJwm  the  vendors  fM^ 
title,  of  any  legal  assignment  of  the  leases.  Upon  hk 
purchaser  raising  an  objection  upon  this  point  out  of  w 
time  prescribed  by  the  condition  : 

Held,  that,  as  the  purchaser  got  a  perfect  equitabktm 
and  could  get  t?ie  legal  estate  by  application  to  the  Crofff^ 
his  objection  did  not  so  go  to  th^e  root  of  the  tiUs  <u  ^ 
free  him  from  the  condition  limiting  the  time  for  (irftwHf 
of  objections  and  requisitions,  and  mtut  therefore  ot 
deemed  waived,  and  could  not  be  insisted  upon. 

Vendor  and  purchaser  summons. 

In  April,  1884,  two  leases  were  sranted  to  a  cm- 
pany  incorporated  in  1869  under  me  title  of  the  vaa 
Mining  Oo.  (Limited).    In   1884  this  companyjg 

(a.)  Reported  by  Alan   0.  Nesbitt,  Biq.» 

Banister-at-Law* 
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disaolvad  and  a  new  company  fonned  under  the  lame 
title,  whioh  purdhaMd  theametB  of  the  1869  company, 
indndinff  the  leasee,  bnt  no  legal  aisignment  of  the 
leasehold  tenni  was  ezecated  by  the  1869  company. 
Ta  1891  the  second  company  went  into  liquidation  and 
Bold  its  assets  to  a  third  company  then  formed  under 
the  same  title,  but  again  there  was  no  legal  assign- 
ment of  the  leasehold  terms. 

The  debenture-holders  of  the  latter  company 
obtained  an  order  for  sale  under  the  direction  of  the 
court  of  their  security,  whioh  included  the  two  leases, 
and  they  were  subsequently  sold  by  private  contract 
subject  to  conditions  framed  for  a  sale  by  auction, 
but  which  were  made  applicable  so  far  as  possible  to 
a  sale  by  private  contract,  of  which  condition  6  (so  far 
as  matwial),  was  as  follows  : 

**  Bach  purchaser  is  within  fourteen  days  after 
the  actual  delivery  of  the  abstract  to  deliver 
•  •  •  a  statement  in  writing  of  his  objections 
and  requisitiouB  (if  any)  to  or  on  Hie  title  as 
deduced  by  such  abstract;  and  upon  the  expira- 
tion of  such  last-mentioned  time,  and  in  this  respect 
time  is  to  be  deemed  of  the  essence  of  the  con- 
tract, the  titie  is  to  be  considered  as  approved  of, 
and  accepted  by,  such  purchaser  subject  only  to  such 
objections  and  requisitions,  if  any.''  The  partioalars 
stated  that  the  property  was  **  held  on  lease." 

The  purchaser,  aftei  the  expiration  of  the  pre- 
aoribed  time,  objected  that  no  titie  was  shown  by 
the  vendors  to  the  leases,  because  the  legal  estate 
therein  remained  outstanding. 

The  vendors  thereupon  took  out  this  summons 
asking  (in  efPect)  for  specific  performance  of  the 
contract  by  the  purchaser. 

There  was  a  cross-summons  by  the  purchaser  asking 
for  rescission  and  consequential  relief. 

JS.  J.  Parker^  for  the  vendors,  undertook  to  obtain 
the  lessor's  consent  to  the  assignment  to  the  purchaser 
of  the  residue  of  the  terms. 

A»  Dunham^  for  the  purchaser. — ^The  vendors  show 
no  titie  to  what  they  agreed  to  sell— viz.,  a  legal 
leas^old  estate,  and  not  a  mere  equitable  interest. 
As  to  the  requisition  being  ont  of  time,  no  perfect 
abstract  was  ever  delivered,  for  no  assignments  were 
abstracted,  and  there  was  no  such  titie  shown  as  would 
enable  tiie  vendors  to  insist  on  the  time  condition;  a 
mere  consent  by  the  lessor  to  a  new  assignment  would 
not  heal  the  defect,  for  it  would  not  confer  privity  of 
contract.  I  rely  upon  WamJt  v.  BialUhroM^  21  W.  B. 
685,  L.  B.  8  Ex.  176,  and  In  re  Tanqueray-WtUaume 
and  Landau,  30  W.  B.  801,  20  Ch.  D.  466. 

JoYOX,  J.  (after  stating  the  facts  and  reading 
condition  6),  said :  In  my  opinion  the  legal  estate  is 
outstanding  in  the  Orown  as  lona  vacantia ;  it  cannot 
be  seriously  contended  that  the  abstract  was  imperfect ; 
it  seems  to  me  to  have  been  the  most  perfect  in  the 
vendors'  possession,  and  on  consideration  I  cannot  see 
why  the  purdhaier  should  not  be  bound  by  the  condi- 
tion limiting  the  time  for  delivering  objections,  andheld 
to  have  waived  this  objection,  fi  is  not  an  objection 
which  goes  to  the  root  of  thetitie ;  the  purchaser  will 
get  a  perfect  equitable  titie  and  the  means  of  getting 
in  the  legal  estate  by  applving  in  the  right  quarter. 
On  the  other  hand  I  tiunk  that  the  vendors  should 
have  made  spedal  provision  in  the  contract  to  cover 
this  defect  in  their  titie,  and  though  they  are  entitied 
to  an  order  I  do  not  think  this  is  a  case  for  costs. 
Eadi  party  will  therefore  bear  their  own  costs  and 
the  purchfluser's  summons  will  be  dismissed,  but  with- 
out costs.  The  vendors  are  to  procure  the  consent  of 
the  lessor  to  the  assignments  to  the  pnxohaaer. 

Order  a»  asked  by  vendor^  9ummon». 

Solicitors,  Bmk,  MeOor,  A  Co.;  VaUance,  Birkbeek, 
A  Barnard* 
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Mabten  v.  Btxamship  Owkbbs'  IlNDEBWBrnNa 
Association  (Limited},  (a.) 

Insurance — Marine — Insured  value  to  he  taken  as  repaired 
value — Reinsurance  against  total  loss — '*  To  pay  as 
tnay  he  paid  thereon.** 

Attached  to  a  policy  of  insurance  on  a  vessel  was  a 
dause  that  **the  insured  value  shall  he  taken  as  t?ie 
repaired  value  in  ascertaining  whether  the  vessel  is  a 
comtructive  total  loss.'*  The  vessel  was  valued  at  £16,000 
and  was  insured  against  aU  risks.  The  underwriter 
effected.a  policy  of  reinsurance  on  the  vessel  against  total, 
including  constructive  total,  loss  only  *'  being  a  reinsure 
ance  applying  to  policy  or  policies  and  to  pay  as  may  be 
paid  thereon.**  During  the  period  covered  by  the  policies 
the  vessel  ran  ashore,  and  notice  of  abandonment  voas 
given.  The  vessel  could  have  been  repaired  at  a  less  sum 
than  £16,000,  and  if  the  ordinary  rules  had  heen  applied 
the  vessel  would  have  been  a  constructive  total  loss. 

Held,  thai  the  reinsurers  were  not  liable  under  the 
reinsurance  policy,  since  the  original  underufriter  was  not 
liable  for  a  constructive  total  loss,  and  tJuit  the  words 
*'  pay  as  may  he  paid  thereon  "  meant  that  he  could  only 
recover  such  a  sum  as  he  could  have  been  compelled  to 
pay. 

Action  tried  in  the  Commercial  List  without  a 
jury. 

This  was  an  action  brought  by  the  plaintiff,  who 
was  an  underwriter  of  a  policy  of  insurance  on  The 
William  Symington,  against  the  defendants  uuder  a 
policy  of  reinsurance. 

The  facts  and  arguments  appear  in  the  judgment. 

Hamilton,  K.O.,  and  Loehnis,  for  the  plaintiffs 

Scrutton,  K.C.,  and  Hurst,  for  the  defendants. 

The  following  cases  were  dted:  Chippendale  v. 
HoU,  44  W.  B.  128;  Franco-Hungarian  Insurance  Co. 
V.  Merchants  Marine  Insurance  Co.,  cited  in  Charles^ 
worth  V.  Faber,  6  Oom.  Oas.  408;  Sailing  Ship 
Blairmore  Co.  v.  Macredie,  [1898]  A.  C.  593,  47  W.  B. 
Dig.  86. 

Cur.  adv.  vuU. 

May  15. — Bigham,  J.,  gave  the  following  judg- 
ment: By  a  policy  of  the  29th  of  May,  1899,  t£e 
plaintiffs  underwrote  a  vessel  called  T?ie  William 
Symington  against  all  risks  for  twelve  months.  The 
vessel  was  vuued  in  the  policy  at  £16,000.  Attached 
to  the  policy  was  a  printed  memorandum  coutaioinff 
what  are  called  the  Institute  Time  Olauses,  one  oi 
which  is  as  follows:  "The  insured  value  shall  be 
taken  as  the  repaired  value  in  ascertaining  whether 
the  vessel  is  a  constructive  total  loss."  The  effect  of 
this  clause  is  that,  if  tiie  vessel  becomes  damaged  by 
the  perils  insured  against,  the  owner,  before  he  can 
recover  for  a  constructive  total  loss,  must  show  that 
the  cost  of  repairing  her  will  exceed  £16,000.  Hie 
plaintiifa  had  taken  risks  on  many  other  vessels,  in 
respect  of  which  they  had  issued  other  poUdes.  At 
the  end  of  the  year  they  were  desirous  of  reinsuring 
all  these  risks,  and  accordingly  they  effected  a  policy 
of  reinsurance  with  the  defendants,  which  is  the 
policy  sued  on.  It  is  dated  the  3rd  of  January,  1900, 
and  it  covers  a  sum  of  £42,884  '*  upon  the  vessels  as 
per  schedule  annexed."  The  schedule  contains  the 
names  of  about  100  vessels,  one  of  them  being  The 
WiUiam  Symington.  In  the  body  of  the  policy  there 
is  a  valuation  danse  in  the  following  words :  '*  The 
said  steamships,  by  agreement  between  the  assured 

(a.)  Beported  by  W.  T.  Tubtok,  Esq.,  Barrister- 

at-Law. 


68d 


THE  WEEKLY  REPORTER. 


[JUylS.UQ^.] 


▼oLln 


High  OotTBT.       Mabtkn  v.  Steamship  Owvebs'  TTiTDERWBiTnrG  Assooiatiow  (Ld.).       High  Oourt. 

and  Mnnren  in  this  poUoy,  being  yalued  at  as  per 
sohednle  annexed  or  as  per  original  policy  or  polides." 
On  tuminff  to  the  sohedule  it  is  found  ttiat  The 
William  Symington  is  valued  at  £16,000  and  is 
covered  to  the  amount  of  £650.  The  risk  is  described 
in  the  policy  as  **  against  the  risk  of  total  and  (or) 
constructive  total  loss  only  warranted  free  of  i^ 
avera^  and  (or)  salvage  charges,  being  a  reinsurance 
applying  to  policy  or  policies,  and  to  pay  as  may  be 
pud  thereon."  Thus  it  will  be  seen  that,  whereas  the 
original  policy  was  against  total  or  partial  loss  (all 
risks),  the  reinsurance  was  only  against  total  or 
constructive  total  loss.  The  Institute  Time  danses 
were  printed  on  the  reinsurance  policy,  but  many  of 
them  were  struck  out  by  an  ink  Une  being  drawn 
diagonally  through  them ;  the  clauses  so  struck  out 
were  such  as  applied  more  particularly  to  cases  of 
partial  loss,  and  were  inapplicable  to  a  policy  against 
total  loss.  They  included,  however,  the  clause  by 
which  it  is  stipulated  that  the  insured  value  is  to  be 
taken  as  the  repaired  value  in  ascertaining  whether 
the  vessel  is  a  constructive  total  loss.  This  clause  is 
numbered  14,  and  the  diagonal  line  went  down  from 
number  6  to  number  15  inclusive,  thus  traversing 
number  14.  Dming  the  period  covered  by  the  two 
policies— namely,  on  the  9th  of  December,  1899— TAe 
William  Symington  ran  ashore  at  Ohioggia,  in  the 
Adriatic,  and  on  the  20th  of  December  the  owner 
served  the  plaintiffs  with  notice  of  abandonment. 
The  vessel  was  floated  on  the  23rd  of  February, 
1900,  and  was  towed  into  Venice.  There  some 
temporary  repairs  were  done  to  her,  and  she  was 
then  taken  to  Flume,  where  she  was  sold  to  a 
Mr.  Fragahi  for  a  sum  of  £5,200.  Mr.  Fngala 
repaired  her,  and  she  is  now  trading  on  his  account. 
Having  heard  the  evidence  as  to  the  cost  of  proper 
repairs  to  restore  the  vessel  to  her  original  dass,  I  am 
satisfied  of  two  things— first,  that  if  the  ordinary 
rules  are  applied  to  ascertaining  the  fact,  the  vessel 
was  a  constructive  total  loss  at  the  date  of  the  notice 
of  abandonment.  I  mean  that  a  prudent  uninsured 
owner  would  not  have  repaired  her ;  he  would  have 

made  the  best  of  a  bad  job  by  selling  the  wreck  as  it  lay 
at  Ohioggia;  bat  I  am  also  well  satisfied  of  a  further 
fact— namely,  that  if  the  repaired  value  is  to  be  taken 
at  £16,000,  and  not  at  its  true  figore,  then  the  vessel 
was  not  a  constructive  total  loss.  She  could  have 
been  repaired  at  a  cost  which,  alter  taking  everything 
into  account,  would  have  been  much  less  (less  by  some 
thousands  of  pounds)  than  £16,000.  The  question  I 
have  to  consider  is  whether  the  plaintiffs  ever  became 
liable  to  pay  a  constructive  total  loss  to  the  ship- 
owners within  the  meaning  of  tiie  reinsurance  policy. 
If  they  did  become  liable  to  pay  such  a  loss  and  have 
compromised  with  the  shipowners  for  a  payment  of 
some  less  sum,  the  defendants  will  get  the  benefit  of 
the  abatement.  The  whole  question  of  the  defendants' 
liability  of  course  turns  upon  ilie  true  construction  to 
be  placed  upon  the  reinsurance  policy.  The  defendants 
say  that  the  only  risk  they  undertook  was  the  risk  of 
the  plainti£Bi  having  to  pay  as  for  a  total  or  a  con- 
structive total  loss  on  their  pdicy  with  the  ship- 
owners—that is  to  say,  on  the  basis  of  a  repaired 
value  of  £16,000 ;  and  that  as  the  plaintifib  never 
became  liable  to  pay  such  a  loss  no  cause  of  action 
has  arisen  on  the  reinsurance  poli^.  On  the  other 
hand,  the  fdaintifOs  say  that  the  defendants  are  not 
entitled  to  inquire  whether  the  plaintiffii  had  become 
liable  for  a  constructive  toi»f  loss  on  the  original 
policy;  and  that  it  is  sufficient  for  the  pluntiiB  to 
show  a  constructive  total  loss  on  the  basis  of  the 
actual  repaired  value  of  the  ship.  Thus  the  question 
is  reduced  to  this— Is  the  dause  that  the  insured 
value  shall  be  taken  as  the  repaired  value  to  be  read 
into  the  reinsurance  policy  P     I  will  first  examine  { 


this  policy  as  though  it  contained  no  express  refeceaos 
of  any  kihd  to  this  clause— that  is  to  say,  aa  though 
the  clause  had  never  appeared  in  print  in  the  margm 
and  had  never  been  sizuck  through  in  ink,  aa  already 
described.  What  then  would  have  been  the  mftaning 
of  the  policy  P  Now,  I  think,  the  meaning  quite 
plain,  it  is  a  "  reinsurance  " ;  that  expression,  con- 
notes the  idea  of  something  already  insured.  Tbsi 
what  was  already  insured?  The  answer  is  tvo 
thinp,  namely,  the  risk  of  total  loss  and  the  risk  of 
partial  loss ;  but  the  defendants  only  reinaured  ooa 
of  these  two  risks,  that  is  to  say,  the  risk  of  total  loss. 
But,  again,  what  risk  of  total  loss  P  The  answer  ii 
only  the  risk  which  arises  when  the  repaired  value 
is  taken  at  £16,000.  The  plaintiffs  are  not  liable  for 
any  other  kind  of  total  loss,  and  therefore  oamiot 
reinsure  any  other  kind.  The  fact  is  that  the  sofe 
object  of  the  reinsurance  policy  was  to  indemnify  the 
plaintiffii  against  the  risk  of  total  loss  oefversd 
by  the  policy  which  they  themselves  hs^  issued. 
Then  does  it  make  any  difference  that  the  olaose 
can  be  seen  in  the  print,  and  has  been  struck  throogii 
by  the  ink  line  P  It  is  said  that  this  shows  aa 
intention  to  let  the  question  of  construoti?e  total  loss, 
if  it  arises,  be  detennined  without  referenoe  to  ths 
agreed  value;  In  other  words,  that  it  sliows  an 
intention  to  reinsure  a  kind  of  constructive  total  loss 
which  does  not  form  the  subject  of  the  already 
existing  policy.  But,  even  if  any  signifioanoe  at  afl 
ought  to  DC  attached  to  the  striking  out  of  the  dlanse, 
there  are  two  answers  to  this  contention ;  first,  that 
the  body  of  the  policy  is  so  worded  as  to  make  tiie 
clause  quite  unnecessary — ^the  body  of  the  policy,  as  I 
have  alreadv  said,  indemnifies  affsonst  the  risk  in  tiie 
original  policy,  and  against  wat  risk  only;  and, 
secondly,  that  it  may  well  be  that,  among  the  many 
original  policies  issued  in  respect  of  the  other  100 
ships,  there  are  some  which  do  not  contain  the 
repaired  value  dause ;  in  which  case  it  would  be  right 
to  strike  the  clause  out  of  the  reinsurance  policy.  In 
the  way  in  which  the  body  of  the  pdlioy  is  worded  it 
covers  all  the  original  risn  against  total  loss  or  oon- 
structive  total  loss  whether  the  original  polides 
contain  the  clause  or  do  not  contain  it,  and  tiiis  is 
exactlj^  what  the  parties  intended,  la  truth  ths 
plaintiffs  have  sustained  a  very  large  partial  loss  en 
the  original  poUcy,  and  they  want  to  recover  it  back 
under  the  reinsurance  poucy  against  coDstmotive 
total  loss  only.  This  they  cannot  be  allowed  to  do. 
The  plaintiffs  further  say  that,  having  paid  as  for  a 
constructive  total  loss  on  the  basis  of  a  repaired  Talue 
of  £16,000,  they  ought  to  be  allowed  to  reoover 
against  the  defendants,  as  the  reinsurance  paUcy 
contains  the  words  ''  to  pay  as  nfay  be  paid  on  the 
original  policy.'*  But  the  answer  is,  first,  that  they 
have  not  paid  as  for  a  constructive  total  loss.  Thof 
may  so  describe  tiie  payment  which  tiiey  have  made, 
but  it  was,  in  fact,  only  a  payment  for  a  large  partial 
loss ;  and^  secondly,  even  if  they  have  paid  as  te*  a 
constructive  total  loss,  inasmuch  as,  in  my  opnuon, 
they  were  not  liable  to  pay  they  cannot  recover.  The 
words  ''  to  pay  as  may  be  paid  ^*  mean  only  to  \ 
the  reassured  may  have  been  compellable  to  pay. 
Judgment  for  defendants. 

Solicitor  for  plaintiffs,  WaUons^  Johmon^  Butib^  A 
WhaUon. 

Solieitor  for  defendants,  Prichard  4t  SoMm 
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Ebx  v.  Mead. 
Ex  parte  Wbebitzey. 
Ex  parte  Gbodzinset.  (a.) 

Sunday  trading — Bakers  Act — ConeerU  in  writing  of 
chief  constable — Sunday  Obaervanee  Act,  1871  — 
Lord's  Day  Act  (Oar.  2,  166S)^London  Bread  Act 
(3  Geo.  4,  c.  106),  s.  16. 

The  provision  in  the  Sunday  Observance  Act,  1871, 
requiring  tJie  consent  in  writing  of  the  chief  constable  to 
any  prosecution  is  not  applicable  to  the  London  Bread 
Acts  regulating  the  sctle  of  bread,  which  form  a  special 
code  by  themselves. 

This  was  the  hearing  of  a  role  nisi  oalling  on  B. 
Mead,  Esq.,  a  Metropolitan  Police  Magistrate,  to 
ahow  oatue  why  a  mandamus  should  not  be  granted 
to  state  a  case. 

The  following  facts  were  proved  before  the  police 
maeistrate : — 

&e  defendant  Wrebitsky  carries  on  business  as  a 
baker  at  20,  Oommeroial-road,  K,  and  the  defendant 
Grodzinsky  at  31,  Fieldgate-street,  B.O. 

On  the  17th  of  February,  1902,  a  summons  was 
taken  out  against  each  defendant  for  on  the  16th  of 
February,  1902,  at  8.15  a.m.,  unlawfully  exercising  or 
causing  to  be  exercised  the  trade  or  calling  of  a 
baker  by  selling  and  exposing  for  sale  bread,  contrary 
to  the  statute  on  the  Lord's  Day* 

Two  other  summonses  were  also  issued  for  deliver^ 
ingon  that  date. 

The  summonses  were  heard  on  the  19th  of  February, 
and  the  magistrate  then  convicted  both  the  defend- 
ants and  inflicted  a  fine  of  twelve  shillings  and 
sixpence  costs. 

Me  was  apf^lied  to,  to  state  a  case,  but  refused  on  the 
ground  that  it  was  frivolous. 

On  the  3rd  of  March,  an  application  was  made  for 
a  rule  niei  to  state  a  case  on  various  grounds  and  the 
Divisional  Court  granted  it  on  the  point  whether  the 
Sunday  Observance  Aot»  1871,  applied  to  the 
local  Act  regulating  the  sale  and  maiing  of  bread  in 
London. 

By  section  16  of  3  Qeo.  4,  c.  106  (London  Bread  Act) 
it  is  provided:  that  no  master,  mistaress,  or  other 
person  respectively,  exerdied  or  emploved  in  the 
trade  or  calling  of  a  baker  within  the  Emits  aforesaid 
shall  on  the  Lord's  Day  or  any  part  thereof  make  or 
bake  any  bread,  rolls,  or  cakes  of  any  sort  or  kind,  or 
shall  on  any  other  part  of  the  same  day  than  between 
the  hours  of  nine  of  the  deck  in  the  forenoon  and  one 
of  the  dock  in  the  afternoon  sell  or  expose  to  sale  any 
bread,  roUs,  or  cskes  of  any  sort  or  kind. 

By  section  1  of  the  Sunday  Observance  Act,  1871, 
it  is  provided  that  no  prosecution  or  any  other  pro- 
oeedmg  shall  be  constituted  ...  for  any  o£Eence 
committed  by  him  under  the  Act  of  the  twenty- 
ninth  year  of  the  reign  of  Charles  IE.  entitled 
Act  for  the  Better  Observation  of  the  Lord's  Day 
commonly  called  Sunday,  or  for  the  recovery  of  any 
forfeiture  or  penalty  for  any  such  offanoe  except  by  or 
with  the  consent  in  writing  of  the  chief  ofi&cer  of 
police,  of  the  police  district  in  which  the  offence  is 
committed,  or  of  two  justices  of  the  peace,  or  of  a 
stipendiary  magistrate  having  jurisdiction  where  the 
o&nce  is  committed. 

No  such  consent  had  been  obtained  in  this  case. 

Powell,  K.O.  (McBumet  with  himX  showed  cause. — 
The  Act  of  1871  does  not  apply.    The  object  of  the 

(a.)  Beported  by  0.  O.  Wilbbaham,  Esq.,  Barrister- 

at-Law. 


London  Bread  Acts  was  to  regulate  the  sale  of  bread 
in  the  metropolis,  and  to  sanction  a  limited  breach 
of  the  law. 

Henrigues,  in  support  of  the  role. — ^This  is  an  offence 
under  the  Act  of  Charles  IL  The  Bread  Acts  are 
merely  explanatory  of  the  Act  of  Charles  II. 

He  dted  R.  v.  Younger,  5  T.  B.  449. 

Lord  Alyxbstone.  L.C.  J.— This  is  the  hearing  nisi 
of  a  rule  moved  before  us  in  order  to  compel  the 
magistrate  to  state  a  case.  If  it  were  necessary  we 
should  be  willing  to  make  the  rule  absolute,  but  as 
we  are  in  a  position  of  knowing  all  the  facts  of 
the  case  we  think  that  we  can  now  deal  with  the 
matter.  The  contention  of  the  appdlants  is  that 
the  words  of  the  Sunday  Observance  Act,  1871, 
apply  to  prosecutions  under  the  London  Bread 
Acts.  However  much  we  may  desire  it  I 
think  it  is  plain  they  do  not.  The  Sunday 
Observance  Act  provided  that  all  prosecutioDS  under 
the  Act  of  Charles  IL  should  be  subject  to  the 
consent  in  writing  of  the  chief  constable,  or  of 
two  justices  of  the  peace,  or  of  a  stipendiary  magis- 
trate. The  statutes  rdating  to  the  making  and 
baking  of  bread,  and  ransu^  from  34  Geo.  3  to  3 
Qeo.  4,  form  a  complete  code  in  themsdves.  The  Act 
of  Charles  n.  exempted  works  of  necessity  and  charity, 
and  the  Legislature  may  well  have  thought  that  some 
special  protection  should  be  provided  by  the  Act  of 
1871.  But  as  regards  the  special  code  relating  to  the 
baking  of  bread,  with  special  provisions  as  to  time  and 
the  exemptions  which  are  to  prevail,  it  seems  to  us 
that  the  Act  of  1871  does  not  apply  to  those  Acts.  It 
is  important  to  notice  that  some  offenoes  are  ofilanoes 
under  the  Bread  Acts  which  are  not  offences  under  the 
Act  of  Charles  II.  To  make  the  Act  of  1871ap]^yto 
the  Bread  Acts  you  would  have  to  find  dther  words 
dearly  mentioningthem  or  words  of  necessary  implica- 
tion. We  are  unable  to  find  any  sudi  words  m  the 
Act,  and  the  rules  will  therefore  be  discharged. 

Dablxno  and  Channsll,  JJ.,  concurred. 

Solidtors  for  the  appellant,  Fattison  &  Brewer. 

Solidtors  for  the  respondent,  JJ.  Sohmtm. 


C.  C.  K.  \ 

(Lord  Alverstone,  L.C.J.,  and  (  a  ^^  a^ 

Lawranoe,  Wright,  Bruce,  (  ^P^  ^^' 

and  Kennedy,  Sj,)  j 

Bbx  v.  Hadwen  and  Ingham,  (a.) 

Oriminal  law — Evidence — Prisoners  jointly  indicted — 
Gross-examination  of  one  prisoner  by  another  — 
Criminal  Evidence  Act,  1898  (61  &  62  Vict.  c.  36),  s. 
1  (£)  {Hi.). 

Where  two  prisoners  are  tried  together,  and  one  of 
them  gives  evidence,  under  section  1  of  the  Oriminal 
Evidmce  Act,  1898,  on  his  own  behalf,  and  in  the  course 

Xit  gives  evidence  incriminating  the  other  prisoner,  the 
rmer  can  be  cross-examined  by  the  UUter  as  well  as  by 
the  prosecution. 

Case  stated  by  Bidley,  J. 

The  two  prisoners,  Frederick  Walter  Hadwen  and 
Alfred  Ingram,  were  jointly  indicted  at  the  assizes 
hdd  for  the  West  Biding  of  the  county  of  York  at 
Leeds  and  tried  on  the  14th  and  15th  of  March,  1902, 
upon  an  indictment  whereby  they  were  jointly  diarged 
in  thirty  counts  with  the  following  :  (a)  Offances 
under  the  Debtors  Act,  1869,  s.  11,  sub-section  10,  in 


■■  ■ 


(a.)  Beported  by  Ebbxihb  Bbid,  Esq.,  Barrister- 

at-Law. 


690 


THE  wees:lt  reporter. 


[Jidy  12,1908.] 


Y6LIm 


High  Coubt. 


Bbz  V,  HADwnr  avb  Znghak. 


HlGS  GOITBT. 


maldng  and  beinff  privy  to  the  malriTig  of  oertain 
false  entries  in  a  dooument  relating  to  tneir  affairs — 
namely,  a  oertain  balance  sheet  within  four  months 
before  the  presentation  of  a  bankniptoy  petition  by 
them  with  intent  to  oonoeal  the  state  of  their  affairs ; 
(b)  offences  nnder  section  13  of  the  same  Act  by 
obtaining  credit  nnder  false  pretences  in  incnrring  a 
debt  to  the  Halifax  and  Hodaersfield  Union  Banking 
Oo» ;  (c)  conspiring  together  to  cheat  and  defraud  the 
said  banking  company. 

The  prisoners  had  for  many  years  carried  on 
business  as  silk  spinners  under  the  sl^le  of  Hadwen 
&  Sons,  at  Triangle,  near  Halifax.  Prisoners  pleaded 
*'Not  guilty,"  and  were  separately  defended  by 
counsel.  Upon  the  dose  of  Uie  case  for  the  Grown 
each  prisoner  gave  evidence  exculpating  himself,  and 
against  the  other  prisoner.  Counsel  on  behalf  of  each 
prisoner  then  claimed  the  right  to  cross-examine  the 
other  prisoner,  but  counsel  for  the  Grown  contended 
that  such  cross-ezaminatian  was  not  permisrible. 
The  judge  upheld  the  contention,  and  excluded  all 
cross-examination  of  one  prisoner  on  behalf  of  the 
other,  but  agreed  to  state  a  case  for  the  opinion  of  the 
High  Gourt.  The  jury  found  both  prisoners  guilty 
upon  all  the  counts,  and  the  judge  respited  the 
sentences,  and  let  the  prisoners  out  on  bail  to  appetr 
at  the  next  general  gaol  delivery  of  the  county  of 
York  if  called  upon. 

The  question  reserved  for  the  opinion  of  the  court 
was  whether  counsel  for  one  prisoner  was  or  was  not 
entitled  to  cross-examine  the  other  prisoner  upon  the 
evidence  given  l^  the  latter  against  him. 

If  the  learDed  judge  was  right  in  excluding  such 
cross-examination  the  conviction  was  to  be  affirmed; 
otherwise  it  was  to  be  quashed. 

Tindcd  Aikimon,  K,0.  [Waugh  with  him),  for  the 
prisoner  Hadwen.  —  Before  the  passing  of  the 
Criminal  Evidence  Act,  1898,  a  statement  not  on  oath 
by  one  prisoner  was  not  evidence  against 
another  prisoner,  because  it  could  not  be  cross- 
examined  to.  But  if  a  witness  was  called  by  one 
prisoner  whose  evidence  tended  to  incriminate  another 
prisoner,  he  could  be  cross-examined :  Beg*  v.  Wooda, 
6  Cox  Gr.  Gas.  224 ;  Bsg.  v.  BurdiU,  6  Cox  Or.  Gas. 
468,  and  in  dvil  oases  one  co-defendant  could 
cross-examine  another  co-defendant :  Allen  v. 
AUeny  42  W.  K.  649,  [1894]  P.  248;  Lord  v. 
Colvin,  3  W.  B.  342,  3  Drew.  222.  By  section  1  of 
the  Criminal  Evidence  Act,  1898,  it  was  provided 
that  **  every  person  charged  with  an  offence,  and  the 
wife  or  husbiuid,  as  the  case  might  be^  of  the  person 
so  charged  shall  be  a  competent  witness  for  the 
defence  at  every  stage  of  the  proceedings.*'  Bub- 
section  (/)  provides  that  a  person  charged  with  an 
offence  and  caUed  as  a  witness  shall  not  oe  required 
to  answer  any  question  tending  to  show  that  he  has 
been  previously  charged  with  any  offence  or  that  he 
was  of  bad  character ;  but  there  were  oertain  excep- 
tions given,  and  amongst  these  exceptions  was  this 
one :  **  Unless  the  d^ence  is  such  as  to  involve  impu- 
tations on  the  character  of  the  prosecutor  or  the 
witnesses  for  tiie  prosecution,  or  he  has  given  evidence 
asainst  any  person  charged  with  the  same  offence.'' 
This  showed  dearly  that  the  Act  contemplated  that  a 
prisoner  who  gave  evidence  agaSnst  his  co-prisoner 
miffht  be  cross-examined  as  to  his  previous  diaraoter. 
This  shows  dearly  that  counsd  for  the  prisoner 
incriminated  by  the  evidence  given  on  bdialf  of 
another  prisoner  was  entitied  to  cross-examine  such  a 
witness  on  behalf  of  his  dient»  and  in  the  present 
case  for  this  court  to  hold  otherwise  would  be 
calculated  to  defeat  the  ends  of  justice. 

BcoU  Fox,  K.C.  {B.  A.  Shepherd  with  him),  for  the 
prisoner  Ingram. — ^The  statute  admits  of  no  doubt 


that  when  a  prisoner  gives  evidenoe  against  a  isUov 
prisoner  he  forf dts  the  protection  vrhich  the  Ad 
gives  him  in  respect  to  oross-examinatioii  as  to 
previous  diaraoter.  Obviously  the  ends  of  justia 
would  be  best  served  if  the  prisoner  who  wu 
attacked  was  allowed  an  opportunity  of  disproviBg 
the  charge  made  against  mm.  The  mling  of  the 
learned  judge  was  wrong  and  the  conviotian  shooU 
be  quadied. 

Beg.  V.  Martin^  17  Cox.  Gr.  Gas.  36,  was  aln 
referred  to. 

[Kennedy,  J. — ^The  whole  sdieme  of  the  Aot  is  to 
provide  for  the  right  to  oross-examlnation.  *'A 
persoui"  the  section  1  (/)  says,  "  diarged  and  calkd 
as  a  witness  shall  not  be  asked,  or  if  asked  shall  not 
be  required  to  answer,  any  question  tending  to  show 
that  he  has  committed  or  been  oonvioted  of  or  beas 
diarged  with  any  offence  other  than  that  ^whefewitk 
he  is  then  diarged,  or  is  of  bad  character  unless  (sub- 
section 2)  he  has  personally  or  by  his  advooi^  asked 
questions  of  the  witnesses  for  the  proeeoatioii  with  i 
view  to  establish  his  own  good  character,  or  the  natore 
or  conduct  of  the  defence  is  such  as  to  involve  impi- 
tations  on  the  character  of  the  prosecutor  or  wJtin—fs 
for  the  prosecntiony  or  (sub-section  3}  he  has  giveii 
evidence  against  any  person  diarged  with  the  same 
offence."  In  my  opinion  the  Act  confers  on  iiM 
prisoner  as  well  as  on  the  prosecutor  or  witnesses  for 
the  prosecution  the  right  A  testing  the  tnsOk  of  say 
imputation  made  against  him.] 

Harold  Thomaa  {MUvain,  K.C,  with  him),  for  the 
prosecution. — ^The  policy  of  the  Act  is  to  enables 
prisoner  to  be  a  competent  witness  for  the  deHsnos, 
and  the  contention  that  one  prisoner  maybecRMs- 
examined  by  another  involves  the  contrary  aannnp- 
tion, — ^namdy,  that  he  may  be  a  witneas  for  the 
prosecutioiL  That  is  why  cross-examination  bytiie 
other  prisoner  was  permitted  in  Beg»  v.  Woods  and  Beg. 
V.  BurdiU,  the  court  there  treating  the  evidenoe  ss 
evidence  in  support  of  the  prosecution.  But  a  prisonflr 
can  only  be  cross-examined  by  counsd  for  the  proseou- 
tion.  [Kennedy,  J. — ^^Why,  in  common  justaoe,  shoold 
not  the  person  most  interested  in  testing  the  tnrfh  d 
the  imputiition  not  be  allowed  to  cross-examine?] 
That  it  is  so  is  to  be  gathered  from  the  wording  cif 
the  Act.  Where  prisoners  are  jointiy  indicted  and 
one  on  examination  by  tiie  other  becomes  *'  hostile,'' 
the  other  should  apply  for  leave  to  croes-examiiM 
him  on  the  ground  of  nostility,  but  there  is  nothing 
in  the  wording  of  the  Act  which  gives  him  leave 
to  oross-examioe  him  as  of  right. 

Lord  Alvebstone,  L.G.  J.— If  the  matter  had  not 
been  pressing,  having  regard  to  the  genml  import- 
ance of  the  case,  we  would  have  taken  time  to  con- 
sider our  judgment,  but  as  it  is  of  importance  that 
judgment  should  be  given  early,  we  thmk  it  better 
to  express  our  opinion  now.  Before  we  consider  how 
far  the  prind^e  of  the  question  is  covered  hj 
authority  I  think  it  is  important  to  point  oat  tiiat 
if  the  statute  does  not  prevent  such  a  cross-examina- 
tion it  would  obvioudy  be  in  the  interests  of  lustios 
that  the  other  prisoner's  counsd  should  be  allowed 
to  cross-examine.  I  have  no  doubt  in  the  great 
majority  of  cases  counsd  for  the  prosecution  woold 
test  the  evidence  of  the  prisoner  with  a  view  of 
didting  the  truth,  but  of  course  there  might  be  a 
case  in  which  the  evidence  at  the  disposu  of  tiie 
prosecution  was  very  strong  against  the  second 
prisoner,  and  therefore  the  prosecution  might  not 
think  it  their  duty  to  cross-examine  so  strictiy  as  the 
counsel  who  appeared  for  the  other  prisoner.  Bat  in 
addition,  inasmuch  as  the  evidence  ^ven  1^  the 
prisoner  who  had  elected  to  give  evidence  might 
start  some  entirdy  new  point,  or  deal  with  some 
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matter  of  whioh  ooiuiBel  for  the  prosecutioii  might 
haye  hadxio]iotioe,it  ib  probable  that  the  instruotioiu 
whioh  the  other  prisoner  had  given  or  oonld  give  to 
hia  counsel  might  be  much  more  efPeotive  material  for 
oross-examining  the  prisoner  who  had  given  evidence 
ancl  eliciting  t&e  truth,  than  the  cross-examination 
of  the  prosecnting  counsel.  Therefore  on  principle, 
and  in  the  interests  of  justice,  where  evidence  is 
giwen  before  the  jury  which  might  be  treated  as 
evidence  against  a  man,  one  would  wish  that  every 
opportunity  of  cross-examining  and  testing  that 
evidence  should  be  given. 

I  think  it  is  convenient  to  consider  how  the  law 
stood  before  the  passing  of  the  Act  of  1898.    It  has 
been  decided  in  two  cases  reported  in  Oox's  Criminal 
Oases,  that  where  one  prisoner  called  witoesses  for  his 
own  defence,  and  those  witnesses  implicated  or  gave 
evidence  against  the  other  prisoner,  counsel  for  the 
second  prisoner  so  implicated  had  special  rights  and 
was  allowed  to  cross-examine  them.     In  the  case 
of  Heg,  V.  Wood,  two  prisoners  were  indicted  for 
manslaughter,  and  the  counsel  for  one  of  them  having 
addressea  the  jury,  counsel  for  the  second  prisoner 
did  the  same  and  tiien  called  witnesses  for  the  defence 
whose  evidence  tended  to  shew  negligence  on  the 
part  of  the  first  prisoner,  and  it  was  held  that  the 
counsel  for  the  first  prisoner  had  the  right  to  cross- 
examine  the  witnesses  caUed  by  the  second  prisoner, 
and  then  to  address  the  jury  a  second  time  confining 
his  speech  to  comments  on  the  evidence  which  the 
second  prisoner  had  adduced  against  the  prisoner  for 
whom   he  appeared.     In     Beg»  v.    Burditt  it   was 
expressly   decided  tiiat  where    two  prisoners  were 
indicted  jointly  and  witnesses  were  called  by  one  of 
them  to  moriminate  the  other,  that  the  latter  had  a 
right  to  re-examine  those  witnesses.    The  reasoning 
of  Jervis,  O.J.,  in  tiie  latter  case  affords  considerable 
assistance  to  us  in  coming  to  a  conclusion  in  this  case. 
And  it  is  dear  that  as  the  law  stood  at  that  time,  that 
the  right  to  cross-examine  depended  upon  the  fact 
whether  the  witnesses  for  the  prisoner  A  hadjo^ven 
evidence  against  prisoner  B.    That  being  the  existing 
state  of  the  law  the  Griminal  Evidence  Act  of  1898 
was  passed  to  enable  prisoners  to  give  evidence  on 
their  own  behalf,  audit  recognized  very  properly  that 
prisoners  could  not  be  cafied   without  their    own 
consent.    Therefore     one     is     not     surprised     to 
find    in    the    first     section     the     words     "every 
person  charged   with   an  ofiSsnce    •    •    .    shall   be 
a   competent    witness   for   the   defence    at     every 
stage  of  the  proceedinss,  whether  such  person  is 
char^;ed   solely  or  jointly  with  any  other  person. 
Provided  as  f6llow8 :  (a)  A  person  so  charged  shall 
not  be  called  as  a  witness  in  pursuance  of  this  Act 
except  upon  his  own  application.''    I  think  that  it 
occucied  to  the  Legislature  that  a  case  mif  ht  arise  of 
joint  prisoners  ana  of  evidence  being  given  which 
would  attack  other  persons,  and  accoraingly  sub- 
section  (/)   limited  the  right   to   cross-examine — 
perhaps  too  much  so— except  in  certain  events. 

Now,  the  most  common  and  ordinary  case  of  a 
person  giving  evidence  against  some  other  person 
charged  with  the  same  offence  would  be  where  several 
prisoners  were  indicted  together  for  the  same  ofilance, 
though  there  was  the  probability  of  the  offence 
having  been  the  subject  of  other  proceedings — ^but, 
speaking  for  myself,  unless  it  were  intended  to  ex- 
clude from  the  provisions  of  sub-section  3  of  section 
(/)  what  I  frill  call  the  most  ordinary  cases  of  two  or 
more  persons  being  indicted  jointlv  for  the  same 
offence,  eadi  one  of  them  endeavouring  to  shift  the 
guilt  on  to  the  shoulders  of  another  person,  it  seems 
to  me  exactly  the  case  where  general  cross-examina- 
tion ought  to  be  allowed. 

But  Sien  it  is  said,  it  stiU  must  be  general  cross- 


examination  bv  the  prosecuting  counsel,  and  not  by 
counsel  for  the  other  prisoners,  and  it  is  in  that 
respect  ttiat  I  think  tiie  analogy  of  the  judgment  and 
reasoning  of  the  judgment  to  whioh  I  have  called 
attention  is  of  materid  assistance.  Jervis,  O.J.,  and 
the  whole  Ck>urt  of  Orown  Oases  Beser?ed  thought 
that  the  reason  why  the  cross-examination  should  be 
allowed  would  be  that  in  effect  and  in  substance  the 
prisoner  had  given  evidence  of  which  the  prosecution 
could  avail  themselves.  Tiiat  being  so,  although  I 
agree  that  the  witness  was  originally  called  for  the 
defence,  yet  in  fact  the  witness  having  given  evidence 
ag^nst  the  other  prisoner,  I  think  the  witness  would 
be  relied  on  by  the  j^rosecution  as  supporting  the  case 
against  the  other  prisoner,  or  might  be. 

I  come  to  the  candusion,  therefore,  both  on 
principle  and  applying  the  analogy  of  previous 
decisions  before  the  Act  that  a  witness  who  gave 
evidence  hostile  to  the  defendant  did  become  a 
witness  for  th^  Orown  and  had  In  the  terms  of  the 
section  become  a  witness  giving  evidence  against  the 
person  charged  with  the  same  offence,  and  therefore 
I  think  such  witness  ought  to  be  allowed  to  be  cross- 
examined  by  the  counselfor  the  other  prisoner. 

For  these  reasons  the  ruling  of  the  learned  judge 
is,  in  my  opinion,  wrong,  and  the  appeal  must  be 
allowed  and  the  conviction  quashed. 

liAwaAiroB,  J. — I  am  of  the  same  opinion. 

Wbight,  J. — I  agree.  I  can  find  nothing  in  the 
Act  except  section  1  (/)  (iii.)  whioh  tends  to  abrogate 
the  ordinary  common  law  rule  laid  down  in  Beg.  v. 
Payne,  20  W.  B.  390,  L.  B.  1  0.  0.  B.  349';  and 
AUen  V.  Alien,  42  W.  B.  230,  [1894],  P.  248,  at  p. 
253,  that  evidence  of  one  defendant  cannot  on  a 
criminal  trial  be  received  as  evidence  either  for  or 
against  another  defendant,  the  reason  being  that 
owerwise  there  would  be  a  great  danger  that  one 
defendant  would  be  tempted  to  exculpate  himself  at 
the  expense  of  his  co-dcSendani  I  had  some  doubt 
whether  clause  (/)  (iii)  does  get  over  the  difficulty, 
but  I  think  that  it  can  be  construed  as  dealing  with 
evidenoe  given  by  one  prisoner  not  only  in  hu  own 
defence,  but  also  with  the  object  of  making  a  case 
against  the  other  prisoner.  If  that  is  so,  and  I  am 
not  disposed  to  dedde  otherwise,  it  follows  that 
there  may  be  cross-examination  of  the  one  prisoner 
by  the  other. 

Bruce,  J. — ^I  agree  with  the  Lord  Ohief  Justice  for 
the  reasons  which  he  has  given. 

Kenotedy,  J. — I  also  agree  with  the  judgment  of 
my  lord. 

Oonvkiion$  quasTied* 

Solicitor  for  the  prosecution,  Solieiior  to  the 
Treaeury* 

Solicitors  for  the  prisoner  Had  wen.  Van  Bandau  db 
Co*,  for  MilU  d:  Go,,  Huddersfield. 

Solicitors  for  the  prisoner.  Ingham,  Helliwell, 
Harhy,  &  Co.,  for  Julh,  Booth,  &  HeUiwell,  Halifax. 
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IN  BANKRTJPTOY. 

Jn  re  Lawpobd  &  Lawbsbtcx. 
JS^x  parte  Ths  Tbustxx  v.  Wasd.  (a.) 

Bankruptcy — Pledge— Property  of  bankrupt — Bekstion 
hack  of  truBtee'e  ttOe—Banhru^  Act,  1883  (46  A  47 
Vict.  c.  52),  a.  44. 

^  pledgee  of  goods  is  hound  to  return  the  goods  to  the 
pledgor  when  paid  the  amount  advanced  upaii  them,  even 
though  he  Jios  notice  that  the  pledgor  has  committed  an 
act  of  bankruptcy  unthin  three  months  prior  to  the  4ate 
of  such  return  of  the  goods. 

Motion  by  the  tmitee  in  the  bankraptoy  of  Lawford 
&  Lawrenoe  (1)  for  a  declaration  that  certain  cabs 
deUvered  by  the  respondent  Ward  to  the  bankrapts  on 
the  26th  of  October,  1900,  formed  part  of  the  property 
of  the  bankrupts  pawing  to  the  trnitee  and  had  been 
deUyered  to  the  bankrupts  after  the  respondent  had 
had  notice  of  an  act  of  bankruptcy;  (2)  for  a  similar 
declaration  as  to  certain  cabs  ddivered  to  the  bank- 
rupts by  the  respondent  on  the  11th  of  January,  1901, 
two  dajrs  after  uxe  makiog  of  the  reoeiTing  ozder  and 
f  after  the  respondent  had  had  notice  of  the  receiving 
order.  The  notice  of  motion  further  asked  for  an 
order  that  Ward  should  pay  to  the  trustee  the  differ- 
ence between  the  Talue  of  the  cabs  and  the  amount 
which  tiie  respondent  had  lent  tiie  bankrupts  upo& 
them. 

The  first  lot  of  cabs  had  been  deposited  by  the 
bankrupts  with  Ward  to  secure  an  aaTance  of  £435 
upon  the  14th  of  September.  1900. 

The  second  lot  were  similarly  deposited  to  secure 
£120  upon  the  27th  of  September,  1900. 

Upon  the  26th  of  October,  1900,  the  bankrupts 
repaid  the  first  adyance  and  the  respondents 
delivered  the  first  lot  of  cabs  to  them. 

They  had  at  this  date  committed  an  act  of  bank- 
ruptcy by  suffering  seizure  of  their  goods  and  sale  of 
the  same  upon  the  6th  of  October. 

Upon  the  9th  of  January,  1901,  a  receiving  order 
was  made  against  them,  and  on  the  11th  of  January 
th^  r^aid  the  second  loan  and  the  respondent 
delivered  the  second  lot  of  cabs  to  them. 

The  bankrupts  disposed  of  the  cabs  for  their  own 
purposes  before  the  trustee  could  intervene,  and  their 
value  was  consequently  lost  to  the  estata 

The  motion  came  on  for  hearing  on  the  9th  of 
June,  when  viva  voce  evidence  was  taken  which 
satisfied  the  court  that  Ward  had  notice  of  the  act  of 
bankruptcy  of  the  6th  of  October  when  he  deliTered 
the  first  lot  of  cabs  to  the  buikrupts,  and  of  the 
receiving  order  when  he  delivered  the  second  lot. 

The  case  then  stood  over  for  f urilier  argument. 

June  12. — JHuir  Mackenzie  and  8.  G.  Lushington, 
for  the  respondent,  argued  that  Ward,  as  pledgee, 
could  not  have  refused  to  return  the  goods  when  paid 
the  money  advanced  upon  tiiem. 

They  cited  Biddle  v.  Bond,  13  W.  B.  561,  6  B.  &  S. 
225 ;  Cannan  v.  South-Eastern  Railway,  7  Exch.  843 ; 
Knowles  t.  Horsfall,  5  B.  &  Aid.  134. 

Carrinaton  and  Frank  Mellor,  for  the  trustee,  con- 
tended that  as  the  trustee's  title  related  back  to  the 
act  of  bankruptcy  of  the  6th  of  October,  tbat  the 
respondent  was  not  protected  by  sec^on  49  of  the 
Bankruptcy  Act,  1883,  and  the  tiiistee  was  entitled  to 
recover  the  value  of  the  goods.  The  respondent  had 
delivered  them  to  the  bankrupts  at  his  own  risk. 

(a.)  Beported  by  P.  M.  Fbaitokb,  Esq.,  Barrister- 

at-Law. 


They  cited  Vernon  t.  Hankey,  2  T.  B.  113;  Foder 
V.  AUanson^  2  T.  B.  479 ;  Thome  v.  TUbwy,  ) 
H.  ft  N.  534,  7  W.  B.  0.  li.  Dig.  64;  Bogen  t. 
Lambert,  38  W.  B.  542,  24  a  B.  D.  573 ;  In  re  P6BS, 
Ex  pafU  Minor,  41  W.  B.  276.  [1893]  1  a  B.  455;  nd 
In  re  Lowe,  Ex  parte  Lowe,  38  W.  B.  560,  7  Mbrr.  2d. 

WBiaHT,  J.— In  this  case  the  trusteflTs  iitfa 
undoubtedly  related  baok  to  the  6th  of  October,  1900, 
and  the  respoodant  knowing  of  the  act  of  baukniptej 
of  that  date  was  not  psoteoted  by  section  49  of  tia 
Bankruptcy  Act,  1883.  StiU,  though  with  pfd 
doubt,  I  thmk  he  is  not  liable  to  the  trustee  lor  ilM 
value  of  tiiese  goods.  It  seems  to  me  Uiat  tfaooghit 
is  true  that  the  trustee's  title  related  back  to  the  aot 
of  bankruptcy  of  the  6th  of  October,  yet  that  hs  took 
that  title  and  interest  subject  to  the  caabadd 
pledge  under  which  Ward  held  the  cabs.  Wnd 
committed  no  wrong,  he  was  gmlty  of  no  oonvsoioD, 
he  did  not  retain  any  property,  nor  reoeivo  nj 
money  to  the  use  of  the  bannqits.  Hie  hid  do 
option  but  to  return  the  cabs  when  the  money  m 
paid ;  it  would  have  been  illegal  and  wrong,  botiito 
the  bankrupts  and  to  the  trustees  thzoodi  tia 
bankrupts  if  he  had  refused  to  give  them  up.  1  Umk 
that  the  case  of  Vernon  ▼.  Hankey  is  not  in  point,  ind 
that  my  judgment  must  be  lor  the  respondent. 


AppHoaHon  dismissed. 

Solicitor  for  the  trustee,  Cecil  F.  Jennings. 

Solicitor  for  the  respondent,  George  Beader. 


May  29. 


K.  B.  Div.  1 
(Wright,  J.)  f 

In  re  Druckxr. 
Ex  parte   Babdsn.  (a.) 

Bankruptcy — Private  examination  of  witness  inforti^ 
country— Jurisdiction — Bankruptcy  Act,  1883  (46  i 
47  Vict.  c.  52),  ss.  27,  105,  118. 

The  Court  has  no  power  under  section  27  of  the  Bask- 
ruptcy  Act,  1883,  to  make  an  order  for  tie  privak 
examination  ofvntnesses  in  a  foreign  country. 

Ex  parte  application  on  behalf  of  the  trustee  in  tiM 
bankruptcy  for  an  order  for  the  private  ezaminstkv 
of  witnesses  at  Zurich,  in  Switzermnd. 

The  bankrupt  was  a  naturalized  British  mbjeot 
He  had  failed  to  surrender  himself  for  pob& 
examination,  had  gone  abroad,  and  refused  to  pn 
the  trustee  any  information  about  his  aifein.  Hi 
mother,  who  was  a  foreign  subject,  had  lodged  i 
proof  in  the  bankruptcy  for  £10,000,  which  vm 
rejected  by  the  trustee.  She  lodged  an  appeal  sfltf^ 
the  decision  of  the  trustee  supported  by  her  sffioiT^ 
She  refused  to  come  to  Bbgland  to  be  oross-examiMj 
on  her  affidavit  at  the  hearing  of  the  appeal  aod 
applied  for  the  appointment  of  a  special  examiner  to 
take  her  evidence  at  Zurich,  and  on  the  16th  of  V»J 
an  order  was  made  appointing  a  special  ezsmintr. 

The  trustee  thereupon  applied  under  section  27  vf 
an  order  for  the  examination  of  the  bankrupt  m^^ 
brother  before  tiie  same  examiner,  as  it  appetfw 
probable  that  they  would  be  with  their  mother  at  ^ 
date  fixed  for  her  examination. 

A.  H.  Carrington,  for  the  trustee. — I  submit  tbst  th« 
court  has  power  to  make  this  order  under  the  teroi 
of  sub-section  6  of  section  27  :  ''The  court  may,  u" 
think  fit,  order  that  any  person  who,  if  ,in  BngUnOt 
would  be  liable  to  be  brought  before  itondff  tu> 

(a.)  Beported  by  P.  ML  Franoks,  Bsq.,  Bamatflr- 

at-Law. 


VoLL. 


[jQlr  19^1901.] 


THE  WEEKLY  REPORTER. 


503 


HOI78S  OF  LOBBS. 


GSBSHAK  LiFB  ASSTTRANOB  SOOIBTY  V.  BiSHOF. 


HoTTSs  OF  Lords. 


flection,  shall  be  sxamined  in  Scotland  or  Ireland,  or 
in  any  other  place  out  of  England."  If,  however,  the 
court  should  entertain  any  doubt  as  to  its  jurisdiction, 
I  should  ask  for  an  order  fbr  the  examination  of  such 
parsons  m  may  be  willing  to  submit  themselves  for 
•xamiaation« 

Wbight,  J. — ^As  at  present  advised  I  am  of  opinion 
that  uudnr  section  27  I  have  no  power  to  make  the 
order  asked  for.  Although  the  words  of  sub-section 
6  of  that  section  are  primd  facie  wide  enough  to 
include  a  place  not  withm  the  British  dominions,  yet 
they  must  be  construed  as  limited  to  the  British 
dominions.  It  seems  to  me,  although  I  have  not  had 
an  opportunity  of  fully  considering  it,  that  that 
restriction  is  primd  fadt  necessary.  It  is  impossible 
to  suppose  the  section  to  mean  that  tiie  court  is  to 
have  compulsory  power  in  France  or  Germany.  I 
cannot  compel  these  persons  to  come  up  for  examina- 
tion, nor  could  I  punish  them  if  thev  refused  to  come, 
or  came  and  would  not  answer.  Moreover,  it  is  not 
even  shown  that  they  are  in  Switzerland,  where  it  is 
desired  to  examioe  them.  I  regret  I  cannot  make 
the  order.  Nor  can  I  make  it  in  the  optional  form 
that  they  should  be  examined  if  they  think  fit  to 
submit.  I  do  not  thiok  that  is  within  the  function 
of  the  court  or  the  kind  of  thing  the  section  intended 
at  all. 

AppUocftum  refused. ' 

SoUdtors  for  the  trustee,  King,  Wigg,  cfe  Co. 


IfiOUfit  of  lOt)(0. 


May  16. 


V. 


From  0.  A.  ( 
(England),  j 

Gbbbham   Lifb   Assu&akge   SodBTY 

BiSHOF.  (a.) 

Inland  revenue—Income  tax — Interest  arising  from 
foreign  securities — Beceipt  in  United  Kingdom — 
Froftt  and  loss— Income  Tax  Act.  1842  {5  df  6  Vict. 
c.  35),  a.  100,  Schedule  2>,  Fourth  Ctue. 

The  income  tax  assessed  under  the  Fourth  Case  of 
section  100,  Schedule  Z>,  of  the  Income  Tax  Act,  1842, 
in  respect  of  interest  arising  from  foreign  securities 
which  have  been  or  wiU  be  received  in  Great  Britain  in 
the  current  year  vnthout  any  deduction  or  abatement, 
sliould  be  charged  only  on  the  amount  of  such  interest 
actually  received  in  this  country. 

Decision  of  the  Court  of  Appeal  (  [1001]  1  Q.  B.  153, 
49  W.  B.  Dig.  77)  reversed. 

This  was  an  appeal  ff'om  a  decision  of  the  Court 
of  Appeal  (A.L.  Smith,  M  B.,  and  Collins  and  Stirling, 
li.  JJ.),  affirming  that  of  Darling  and  Poillimore,  JJ. 

The  question  in  dispute  was  as  to  whether  the 
Booiety  was  to  be  assessed  on  the  amount  of  interest  on 
foreign  investment  actually  received  in  tiiis  oountry, 
or  on  the  amount  set  out  in  their  accounts  of  the  profit 
and  loss  for  the  year. 

The  respondent  assessed  the  appellants  for  the  year 
ending  the  5th  of  April,  1893,  as  b^ng  liable  to 
income  tax  on  a  sum  of  £143,483  7f.  3d.  The  com- 
missioners claimed  that  the  appellants  were  liable  to 
pay  iaoome  tax  on  the  gross  amount  received  by  them, 
whether  in  Great  Britain  or  abroad.  The  appellants  con- 
tended that  they  were  only  liable  under  Case  4,  section 
100,  of  5  &  6  Yiot.  c.  35,  to  pay  income  tax  on  such  part 
of  the  interest  derived  by  them  from  the  funds 
invested  in  foreign  securities  as  was  actually  received 

(a.)  Beported  by  C.  H.  Graftoit,  Esq.,  Barrister- 

at-Law, 


by  them  in  Great  Britain  during  the  year  of  account. 
The  commifisioners  held  that  the  said  interest  wa^ 
**  constructively  remitted  "  to  Great  Britain  and  was 
assessable. 

The  facts  are  more  particularly  referred  to  in  Lord 
Lindley's  judgment. 

It  was  held  by  the  Court  of  Appeal  that  the 
interest  was  received  in  the  United  Kingdom  within 
the  meaning  of  the  Fourth  Case  of  section  100  of  5  ft 
6  Vict  c.  35. 

Sir  Edward  Clarke,  K.C.,  and  Haldane,  K.C. 
(Stewart- Smith  with  them),  for  the  appellants. 

Sir  B.  B.  Ftnlay,  A.G.,  and  Bowlatt  (Sir  E.  Carson, 
S.G.,  and  Danckwerts,  K.C,  with  them),  for  the 
respondent. 

The  Hottse  took  time  for  consideration. 

Earl  of  Halsbttby,  L.C. — ^The  question  in  this  case 
seems  to  me  to  depend  upon  the  actual  words  used 
by  the  Legislature,  and  I  deprecate  a  construction 
which  passei  by  the  actual  words  and  seeks  to 
limit  the  words  by  what  is  supposed  to  be 
something  equivalent  to  the  language  used  by  the 
Legislature.  To  put  the  matter  shortly,  the  Legisla- 
ture hfts  provided  that,  betides  the  proper  amount  of 
taxation  upon  the  balance  of  profits  aod  gains  by  any 
person  reaident  in  this  country,  he  must  also  pav  upon 
the  interest  on  any  investment  made  in  foreign 
countries,  and  that,  in  calculating  that  amount,  the 
actual  amount  reoeived  on  such  investments,  no 
calculation  or  deduction  is  to  be  allowed  as  to  the 
expenses  of  obtainiog  such  investment,  but  the  duty 
must  be  levied  upon  the  actual  amount  reoeived ;  but 
ttien  this  impost  is  only  to  be  levied  provided  the 
money  is  reoeived  in  this  country. 

Now,  here  the  money  has  not  actually  been 
received  in  this  oountry.  It  is  to  be  observed  that 
the  Legislature  has  assumed,  by  the  distinction  which 
it  has  made  between  the  mode  of  ascertaining  the 
amount  payable  generally  upon  the  bslanoe  of  gains 
and  profits  and  the  amomit  taxable  in  respect  of  the 
interest  payable  upon  foreign  investments,  that  it  has 
earmarked  that  sum  and  made  it  subject  to  distinct 
and  peculiar  incidents.  The  diffioultyof  identifjring 
the  actual  sum  is  no  limit  on  the  enactment.  The 
Legislature  must  be  supposed  to  have  contemplated 
the  possibility  of  drawing  a  distinction  •between 
money  received  in  this  oountry  and  money  accounted 
lor  or  credited  in  account.  If  it  were  not  for  the 
difficulty  of  earmarking  money,  I  should  think  no 
one  would  have  any  doubt  that  the  money  must  be 
reoeived  in  this  country  to  bring  it  within  the  words 
of  the  statute.  If  it  were  not  money,  but^  some 
commodity — say  tobacco — ^whidh  a  trader  carryiog  on 
business  in  London  and  Paris  was  accounting  for  to 
his  London  house,  no  one  would  say  that,  though  the 
Paris  tobacco  was  credited  in  account  as  a  set-o£F 
against  some  expense,  or  something  that  the  sappoeed 
I^ndon  firm  hid  to  set  off  against  the  same  claim, 
and  that,  as  the  London  firm  was  paid  by  the  Paris 
tobacco,  therefore  the  tobacco  was  liable  to  the 
import  duty  on  tobacco  because  it  was  taken  into 
account  in  the  books  of  the  London  firm. 

In  no  way  that  I  can  give  any  reasonable  inter- 
pretation to  has  the  money  reached  this  country  or 
been  received  in  this  country.  It,  like  the  tobacco  in 
the  case  suggested,  has  not  been  imported ;  and  if 
the  Legislative  had  intended  that  bringing  it  into 
account  was  to  be  equivalent  to  its  being  r<>ceived,  it 
would  have  been  easy  to  say  so.  It  cannot  b«i  «aid 
that  the  use  of  artifidal  meanings  to  be  attached  to 
ordinary  language  is  either  unknown  or  unusual  in 
legislation;  and  if  it  was  intended  to  make  this 
si^mal  subject  of  taxation  to  be  taxed  whennirer  and 
wherever   an   equivalent  amount    was   credited    or 
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booked,  or  in  any  other  way  recognized  as  having 
come  under  the  dominion  of  the  owner  in  this  oonntry, 
nothing  oonld  have  been  easier  than  to  enact  it  in 
plain  terms. 

I  deolme  to  go  beyond  the  words  used,  and  I  do 
not  think  this  money  waf  received  in  this  ooontry. 

I  do  not  think  any  amount  of  book-keeping  or 
treatment  of  these  assets,  wherever  they  may  be,  will 
be  equivalent  or  tbe  same  thing  as  receiving  the 
amount  in  this  country.  The  words  are  simple, 
intelligible,  and  represent  an  ordinary  and  simple 
thing.  I  cannot  think  we  ought  to  go  beyond  the 
word4  themselves,  and  I  think  this  Judgment  ought 
to  be  reversed. 

Lird  MAaNAGHTEN. — I  am  also  of  opinion  that  the 
judgment  of  the  Court  of  Appeal  cannot  be  sup- 
ported. 

The  Question  dependi  upon  the  meaning  of  the  rule 
applicable  to  the  Fourth  Case  of  Schedule  D.  To  my 
mind,  the  language  of  the  rule  is  so  plain  that  it  is 
difficult,  if  not  impoHsible,  to  add  anything  which 
would  make  the  menning  plainer. 

The  appellants  are  possessed  of  foreign  seouritiei. 
The  duly  to  be  charged  in  respect  of  interest  arising 
from  foreign  securities  is,  according  to  the  rule  in 
question,  to  be  computed  on  a  sum  not  less  than  the 
full  i^mount  of  the  sums  which  have  been,  or  will  be, 
received  in  the  United  Kingdom  iu  the  current  year. 
I  do  not  understand  what  is  meant  by  constructive 
receipt  iu  suoh  a  case  as  this,  or  how  any  sums  can 
be  said  to  have  been  received  in  the  United  Kingdom 
unless  they  have  been  brought  to  the  United  Kingdom, 
or  unless  th<»re  has  been  a  remittance  "payable  in 
the  Uuitf'd  Kingdom,"  to  borrow  the  language  of  the 
rule  applicable  to  the  Fifth  Case.  The  droumitance 
that  the  business  of  the  society  is  "  one  indivisible 
business,"  and  that  the  society  in  the  statement  of  its 
affnirs  and  in  its  dealings  witii  its  shareholders  and 
customers  takes  into  consideration  its  foreign  assets 
and  liabilities,  seems  to  me  to  be  immaterial  to  the 
present  queslion.  As  my  noble  and  learned  friend 
Ii<»d  Bobertson,  when  Lord  President,  observed  in 
the  case  of  Forbes  v.  Scottish  Provident  IneiitiUion, 
3.3  Scot.  L.  B.  228.  3  Tax.  Css.  443,  "  Every  m«n 
and  every  company  having  foreign  or  colonial 
investments  of  course  knows  of  the  interest  arising 
from  them,  takes  note  of  it,  and  enters  it  in 
any  statement  of  affairs  which  may  require  to  be 
made  up."  But  that  ir,  as  I  think,  and  as  the  Lord 
President  thought,  a  very  different  thing  from 
bringing  the  interest  home — a  very  different  thing 
from  the  receipt  of  the  money  here,  either  in 
specttfor  as  represented  by  a  remittance  payable  in 
tnis  country. 

The  difficulty  seems  to  have  arisen  from  a  mis- 
understanding or  a  misapplication  of  the  judgment 
in  the  Scottish  Mortgage  Co.  of  Ntw  Mexico  v. 
M*Kdvie,  2  Tax.  Cas.  165.  That  was  a  very  special 
case.  Whether  the  decision  was  right  or  wrong  it 
can  have  no  bearing  upon  the  question  now  before 
your  lordships.  Speaking  for  mjself,  I  think  the 
decision  was  right.  Li  tmtt  case,  as  it  seems  to  me, 
in  the  transmission  to  this  country  of  money  which 
the  company  was  free  to  distribute,  and  the  trans- 
mission to  America  by  way  of  exchange  of  an 
equivalent  amount  which  the  company  were  bound 
to  re-invest,  the  company  acted  as  tiieir  own  bankers, 
and  did  for  themselves,  by  an  entry  in  their  books, 
what  might  have  been  done  less  conveniently  and 
less  economically  by  an  ordinary  bank  or  flnftti^jfti 
agent  on  their  behalf. 

I  think  that  the  appeal  must  be  allowed. 

Lord  Shard. — I  am  also  of  opinion  that  the  appeal 
should  be  allowed.     It  is  true  that  the  appeUants  j 


received  the  interest  on  their  foreign  securities  hj  tiie 
hands  of  their  agents  abroad.  But  I  think  it  ii 
equally  true  that,  as  they  left  that  interest  when  it 
was  gained,  it  was  never  received  in  this  ooimtij. 
When  it  was  entered  in  the  company's  balsncs-stiesfc 
iu  order  to  the  ascertainment  of  the  profits  of  tbe 
year,  it  was  so  entered  as  estate  which  bad  not  besa 
received  in  Eoglend,  but  as  property  belonging  to 
the  company  which  they  had  acquired  abroad,  whiek 
had  not  been  brought  home  or  received  here,  but 
which  was  part  of  their  foreign  assets.  Money  or 
securities  in  that  position  was  properly  taken  into 
account  in  the  ascertainment  of  the  y<>ar*s  profits, 
not  because  it  had  been  received  in  England,  bat 
bf*  cause,  although  not  so  received,  it  was  part  of 
assets  of  value  which  the  company  bad  acquired  and 
h«*ld  abroad. 

In  the  Scottish  case  of  Scottish  Mortgage  Co.  of  Ngb 
Mexico  V.  McKelvie  the  species  facti  was  drffisrent,  for 
there  the  company  treatea  the  money  as  received  in  this 
country,  and  merely  saved  themselves  the  expanse  of 
cross-remittances.  It  appeared  there  that  the  com- 
pany was  not  entitled  to  divide  the  money  eanud 
abroad  unless  it  was  received  as  profits  in  Urn 
country.  It  was  treated  as  so  received  merely  to 
avoid  the  expense  and  inconvenienoe  of  croa- 
remittances — money  sent  home  and  the  same  amonnt 
sent  back  by  cross-cheques  or  drafts.  That  wii  i 
material  point  in  the  decision  of  the  oase,  as  shoriof 
that  the  money  had  been  really  xeoeived  in  tbii 
country. 

Lord  Brampton. — It  is  conceded  that  no  part  of  tin 
money  in  question  was  ever  received  intheUnitod 
Kingdom  in  specie,  or  in  any  form  known  to  the 
commercial  world  for  the  transmission  of  mooif 
from  one  country  or  place  to  another.  Bat  it  vm 
argued  that,  if  not  actually,  it  was  *'  oonstruotively'' 
so  received  in  the  accounts  of  the  society.  I  oontai 
I  do  not  like  that  expression,  nor  do  I  quite  nada- 
stand  what  it  means.  If  a  '*  constructive  "  is  the 
same  thing  as  an  actual  receipt,  I  see  no  resson  for 
the  use  of  the  word  "  constructive  "  at  alL  If  it  meeoi 
something  differing  from  or  short  of  an  actual  receipt, 
then  it  seems  to  me  that  a  constructive  receipt  is  not 
recognized  by  the  statute,  which,  in  using  the  word 
'* received"  alone,  must  be  taken  to  have  need  it 
having  regard  to  its  ordinarv  acceptation. 

The  Master  of  the  BoUs  (Sir  A.  L.  Smith],  in  bs 
judgment  in  the  Court  of  Appeal,  while  stating  thit 
there  must  be  "  an  actual  receipt  of  the  amonnt," 
added  "  but  that  receipt  need  not  be  in  n>e(se.  i< 
may  be  in  account,"  and  he  then  prooeeded  to  deal 
with  the  accounts  of  the  appeUants,  set  forth  in  tbe 
appendix,  and  to  draw  from  tiiiem  the  inferenos  that 
the  appellants  had  actually  received  and  dealt  with 
these  foreign  dividends  in  the  United  Kingdom,  a)^ 
bad  distributed  them  as  having  been  soreceirea. 
Now  I  am  not  prepared  to  deny  that  accounts  may 
be  so  worded  as  to  contain  admissions  jnstifyinC[ 
such  an  inference,  but  I  differ  with  the  view  he  took 
that  such  admissions,  or  anything  approaohiug  tbeat 
are  to  be  found  in  the  accounts  before  your  lorashipi> 

Those  accounts  were  framed  partly  to  satisfy  tb« 
requirements  of  the  Life  Insurance  Compsnies  Afl^ 
1870  (33  &  34  Vict  c.  61),  that  at  the  endofesob 
financial  year  a  statement  of  the  company's  rsTeans 
account  and  of  its  balanoe-sheet  in  t&e  f orms  oo^ 
tained  in  the  1st  and  2Qd  schedules  should  be  famished 
to  the  Board  of  Trade;  and  partly  in  obedienoeto 
articles  77  and  78  of  the  society's  deed  of  settiementt 
directing  books  to  be  kept  in  which  full  entri«s  sbaa 
be  made  of  all  matters  which  shall  properly  be  w^ 
subject  of  debt  or  credit  account,  so  that  the  finsnciai 
state  of  the  company  may  at  all  times  sppesr  n 
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aoourately  as  drcumstonoes  will  permit ;  and  further 
directing  balanoe-sheets  to  be  made  up  yearly  and 
sent  to  every  abareholder.  The  aoooonta  before  your 
lordships  profess  to  do  no  more  than  this,  and  no 
inft-renoe  of  fact  can  be  drawn  from  them  other  than, 
or  in  addition  to,  those  stated  in  them. 

In  my  opinion,  there  is  a  total  absence  of  any  evi- 
dence to  justify  a  finding  that  the  interest  in  question 
has  ever  been  received  in  the  United  Kingdom. 

For  the  Grown  the  case  of  Scottish  Mortgage  Co,  of 
Neva  Mexico  v.  McKehne  was  much  relied  on.  I  am  not 
satisfied  with  the  correctness  of  the  judgment  in  that 
case.  But  assuming  it  to  be  sound,  it  was  distingui§h- 
able  from  the  present,  for  in  paragraph  13  of  the  ^ 
printed  case  before  the  Court  of  Session  there  was  an 
admission  that  the  income  charged  with  income  tax  had 
been  applied  in  payment  of  intereftt  and  dividends  to 
d«>benture  and  share  holders  in  Glasgow.  No  similar 
admission  was  contained  in  the  case  before  this  Housh. 

The  appeal  ahuuld  be  allowed  with  costs. 

Lord  LiNDLEY. — ^This  appeal  turns  upon  the  answer 
to  be  given  to  a  simple  question  of  fact.  Has  a 
certain  sum  of  money  entered  by  the  Gresham  Society 
in  its  accounts  as  an  asiet  been  received  in  this 
country  by  the  society,  or  has  it  not  P  If  it  has,  the 
appeal  ought  to  be  dismissed ;  on  the  other  hand,  if  it 
has  not,  the  appeal  ought  to  be  allowed. 

First  let  us  consider  what  is  meant  by  the  receipt 
of  a  sum  of  money. 

I  agree  with  the  Court  of  Appeal  that  a  sum  of 
money  may  be  received  in  more  ways  than  one — for 
example,  by  the  transfer  of  coin  or  of  a  negotiable 
instrument  or  other  document  which  rejMresents  aod 

Sroduoes  coin  and  is  treated  as  such  by  business  men. 
Iven  a  settlement  in  account  may  be  equivalent  to  a 
receipt  of  a  sum  of  money,  although  no  money  may 
pass ;  and  I  am  not  myself  prepared  to  say  that  what 
amongst  business  men  is  equivalent  to  a  receipt  of  a 
sum  of  money  is  not  a  receipt  within  the  meaning  of 
the  statute  which  your  lordships  have  to  interpret. 
But  to  oonstitate  a  receipt  of  anything  there  must  be 
a  person  to  receive  and  a  person  from  whom  he 
receives  it,  and  something  received  by  the  former 
from  the  latter,  and  in  this  case  that  something  must 
be  a  sum  of  money.  A  mere  entry  in  an  account 
which  does  not  represent  such  a  transaction,  does  not 
prove  any  receipt,  whatever  else  it  may  be  worth. 
.  Now  in  this  case  the  Gresham  Co.'s  accounts  and 
the  statements  in  the  special  case  clearly  establish 
the  fact  that  the  sum  of  £143.483,  sought  to  be 
charged  with  income  tax,  consists  of  interest  and 
dividends  received  abroad  by  the  agents  of  the 
company  from  persons  abroad  who  had  paid  those 
agents.  The  esse  and  accounts  do  not  state  the 
exact  mode  in  which  the  various  sums  makine  up 
the  total  of  £143.483  were  paid  to  the  agents  of  the 
company.  The  payment  is  admitted,  and  the  receipt 
of  that  sum  by  the  company,  through  its  agents,  is 
not  in  dispute. 

But  then  comes  the  second  question,  Has  that  sum 
been  received  in  this  c  )untry  ny  the  <}resham  Co.  P 
The  special  case  dearly  shows  that  it  has  not  in  fact 
been  remitted  to  this  country  in  any  way  whatever. 
Applying  the  test  already  suggested,  no  one  here  has 
received  that  sum;  the  agents  who  received  it 
abroad  still  have  it  abroad,  or  have  dealt  with  it 
otherwise  than  by  sending  it  to  the  company  here. 
No  account  even  is  forthcoming  to  show  that  the  sum 
has  ever  been  treated  as  remitted  here  so  as  to  justify 
the  inference  that  in  any  commercial  sense  the  sum 
has  bf*en  received  in  the  United  Kingdom  as  distin- 
guished from  otiier  countries. 

What  has  been  done,  and  all  that  has  been  done,  is 
that  the  Gresham  Co.,  ii|  qiflpng  up  its  accounts  with 


a  view  to  ascertain  what  profits  it  could  divide  in  a 
particular  year,  entered  on  its  asset  side  the  sum  of 
£143,483  as  money  received  during  the  year  This 
was  obviously  right ;  for  the  object  was  not  to  ascer- 
tain the  profit  made  in  any  particular  country,  but  the 
profit  made  by  the  company  on  all  its  transactions  all 
over  the  world.  The  company  h^s  paid  duty  on  the 
profit  so  ascertained,  and  no  question  arises  as  to  that* 
But  when  required  to  pay  duty  on  the  item  of 
£143,483,  on  the  ground  that  this  sum  is  made  up  of 
'interest  or  dividends  received  in  the  IJoited  Kingdom, 
the  company  objects  on  the  ground  that  it  represents 
nothing  of  the  sort.    Nor  does  it,  in  truth. 

The  fact  that  the  profits  shown  by  the  account  have 
been  divided  amongst  the  shareholders  of  tbe  company 
does  not  carry  the  case  any  further.  No  part  oz  the 
£143,483  has  come  over  here,  or  been  in  any  sense 
received  here,  and  then  applied  in  payment  of 
dividend.  Some  interest  of  dividends  received  abroad 
have  been  reiiiitted  here  and  duty  has  been  paid  on 
them  accordingly,  but  the  special  case  shows  plainly 
that  no  part  of  the  £143,483  has  been  so  remitted, 
either  for  the  purpose  of  paying  dividend  or  for  any 
oth**r  purpose. 

It  must  be  assumed  that  the  language  used  by  the 
Legislature  in  laying  down  the  rules  to  be  observed 
in  tbe  various  cases  contained  in  the  Income  Tax 
Act,  1842,  was  carefully  chosen,  and  that  there  was 
some  good  and  sufficient  reason  for  confining  the  duty 
on  interest  on  foreign  securities  (mentioned  in  the 
Fourth  Case  faUing  under  Schedule  D)  to  sums 
irhich  have  been  or  will  be  received  in  Great  Britain 
during  the  year  for  which  the  duty  is  payable.  The 
locality  of  the  receipt  is  made  all-important,  and  it  is 
onl^  by  ignoring  it,  or  by  introducing  the  expression 
"  constructive  receipt"— which  may  mean  any  thing — 
that  the  daim  of  the  Crown  can  be  supported. 

Schedule  D  in  the  Act  of  1842  was  re-oast  in  1863, 
and  was  replaced  by  a  new  Schedule  D;  but  the 
eases  and  rules  in  the  Act  of  1842  are  appUoable  to 
the  new  schedule  :  see  sections  2  and  6  of  the  Income 
Tax  Act,  1853. 

Authorities  have  been  referred  to,  and  espedally 
the  Scotch  cases  of  8eioUiBh  Mortgage  Co.  of  New  Mexico 
V.  McKelvie ;  Forhee  v.  Soottish  Provident  Institution, 
33  Scot.  L.  B.  228,  3  Tax.  Cus.  443;  and  the 
Standard  Life  Assurance  Co,  v.  Allan,  3  Ct  Sess. 
Cas.  5th  Ser.  805.  McKdvie^s  case  was  very  peculiar. 
Money  received  by  the  company's  affents  abroad 
was  clearly  and  unmistakably  treated  by  the  com- 
pany as  remitted  to  and  received  by  it  here,  and 
money  here  was  treated  by  the  company  as  remitted 
abroad  in  exchange  for  it.  The  exchange  was 
effected  by  a  book  entry,  but  that  entry  was  the 
business  mode  of  carrying  out  cross-remittances  which 
it  would  have  been  unbusiness-like  and  really  childish 
to  have  effected  in  any  other  way.  Buc  thinkiDg  as 
I  do  that  McKelvie*s  case  may  be  properly  upheld,  I 
am  not  prepared  to  adopt  it  as  a  new  starting-point 
for  further  inf orences.  The  language  of  the  statute 
is  the  true  starting-point  in  each  case.  Forbes  s  case 
and  the  Standard  Life  Aseuramce  Co,*s  ease  were  both 
based  on  this  sound  principle,  and  were  in  my  opinion 
both  clearly  rightly  decided.  The  Court  oi  Api  eal, 
in  my  opinion,  considered  this  case  undistingnishable 
from  McKelvie^s,  but  I  am  unable  so  to  regard  it. 
Assuming  them  to  be  undistinguishable,  it  w  uld,  in 
my  opinion,  be  more  correct  to  overrule  McKelvie* s 
case  than  to  dedde  the  present  appeal  in  favour  of 
the  Crown. 

In  my  opinion  the  appeal  should  be  allowed. 

Appeal  aUowed. 

Solicitors  for  appellants,  Devonshire  &  Cv. 

Solicitor  for  xespondent,  Sdieitor  of  Inland  Beifmue. 
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Appeal. 

(OoUinB,  M.B.,  and  Matbew  and 

Cozen«-Hardy,  L.JJ.) 

MABflTfAT.Ti  V.  BXTDXFOBTH.  (o.) 

Moiter  and  servant — Emplot/er*B  Uahilitjf — Accident — 
Compeneatian  —  Building  —  "  Scaffolding  '* — Boo/  of 
building  being  repaired  by  a  ladder  rating  aaainet 
parapet  Workmen* $  Compeneation  Act,  1897  (60  dk 
61  Vict,  c  37),  «.  7.  Bub-eection  1. 

A  toorhman  w<u  employed  to  repair  the  roof  of  a 
building  exceeding  thirty  feet  in  heigkt*  To  do  the  work 
he  used  a  ladder  one  end  of  which  was  on  the  pavement 
and  the  other  rested  on  the  parapet  atthetnp  of  the  house. 
There  ufos  no  second  ladder,  crawling  board,  or  other 
contrivance  on  the  roof.  The  applicant  was  injured 
while  carrying  slates  up  the  ladder  for  use  «m  the  roof.. 

Held,  thai  the  county  court  judge  wa%  entitled  to  find 
as  afatit  thaJt  the  IcMer  was  not  **  scaffolding*'  within 
the  meaning  of  section  7  of  the  Workmen*s  Compensation 
Act,  1897,  and  tfierefore  that  the  Act  did  not  apply. 

Tbu  was  an  appeal  by  a  workman  from  a  deoinon 
of  the  learned  judge  of  the  Soarborough  Oonntj 
Cocurt,  who  had  refused  to  award  him  oompensation 
under  the  Workmen's  Oompensation  Aot,  1897. 

Theaooident  was  caused  by  the  siippLog  up  of  a 
ladder  while  the  ai>plioant  wat  oarrying  some  slates 
to  be  used  for  repairing  the  roof  of  the  house.  In 
order  that  the  workman  might  get  on  the  roof  the 
ladder  had  been  placed  against  the  house,  one  end 
resting  on  the  pavement  and  the  other  leaning  on  the 
parapet  which  ran  round  the  top  of  the  house. 

It  was  admitted  that  the  respondent  was  the 
« undertaker"  within  the  meaning  of  section  7  of  the 
Act,  and  that  the  house  exceeded  thirty  feet  in  height, 
and  that  he  would  be  liable  to  compensate  the  work- 
man for  the  injuries  he  had  received  if  the  house  was 
*'  being  repaired  by  means  of  a  scaffiild  "  within  the 
meaning  of  sub-section  1  of  that  section. 

The  learned  county  court  judge  held  as  a  matter  of 
fact  that  the  ladder  was  not  a  '*  scaffolding,"  and 
that  the  applicant  therefore  could  not  daim  com- 
pensation. From  that  deciaionthe  workman  appealed, 
on  ike  ground  that  the  learned  judge  had  misdnrected 
himself. 

Longstaffe,  for  the  workman. — ^The  Act  speaks  of  a 
building  being  repaired  by  means  of  "  B(»ffolding.*' 
The  term  is  general  and  means  any  contriyance  placed 
agamst  the  wall  of  a  building  for  the  purpose  of 
enabling  a  workman  to  reach  that  part  of  the  biulding 
upon  which  he  is  to  work.  If  the  ladder  had  been  a 
t«nporary  erection  of  two  scaffold  poles  with  boards 
lathed  across,  it  would  have  been  unquestionably  a 
scaffold.  The  ladder  that  was  used  was  simply  a 
portable  scaffold,  and  no  logical  distinction  can  be 
drawn  between  a  scaffold  which  in  the  form  of  a 
ladder  can  be  quickly  put  up  and  taken  away  and  a 
scaffold  which  is  miaae  by  fa^teaunfc  loose  boards 
together  for  the  occasion :  Wood  ▼.  Walsh,  47  W.  B. 
604,  [1899]  I  a  B.  1009 ;  Mau^ie  y.  Brooke,  48  W.  B. 
290,  [1900]  1  a  B.  675;  HoddinoUr. Newton,  Chambers, 
d:  Co.,  49  W.  B.  880,  [1901]  A.  0.  49,  were  dted. 

Buegg,  K.C.,  for  the  respondent,  was  not  heard. 

CoLiJNB,  M.B, — In  this  case  I  am  unable  to  see 
that  the  learned  county  court  judge  has  misdirected 
himself.  He  had  all  the  facts  More  him  and  he 
found  as  a  fact  that  the  ladder  in  the  circumstances 


(aO  Beported  by  Bbsxinb  Bsm,  Esq., 

at-Law. 
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did  not  constitoiaa  scaffold,  and  we  oaonot  interfm 
with  his  fiodinc  of  fact  unless  we  can  hold  that  emrj 
ladder  is  primd  facie  a  scaffold  within  the  mesniog  of 
the  word  as  used  in  the  Act  of  1897.  The  admitted 
facts  show  that  the  house  in  question  was  over  thirty 
feet  in  height,  and  that  the  roof  was  being  repaired 
by  means  of  a  ladder,  and  that  the  workoiAu  then- 
fore  met  with  the  accident  while  employed  on,  io,  or 
about  a  bnildiuff  under  droumstances  which,  if  the 
ladder  is  a  scaffoM,  would  entitle  him  to  compeoia- 
tion.  The  important  and  only  question  we  have  to 
decide  is  whether  this  ladder  used  by  itself  amountB 
in  law  to  a  scaffold.  The  decisions  in  the  Hooie  of 
Lords  stop  us  from  holding  that  in  law  a  ladder  by 
itself  is  a  ''  scaffold,*'  although  I  confess  that  sivet 
reading  them  most  carefully  I  have  been  uoaUe  to 
formulate  a  definition  to  the  word  scaffolding  thel 
would  cover  the  decisions  and  no  more  of  the  noUe 
and  learned  lords.  I  do  not  think  that  as  thon 
decisions  now  stand  any  definition  of  a  scaffold  would 
necesiarily  exdude  a  ladder.  Bat  it  is  a  very  differ  At 
thing  to  lay  down  that  proposition  and  to  lay  down 
as  a  proposition,  as  we  must  do  here,  if  we  allow  thii 
appeal,  that  the  word  scaffolding  must  neoessarily  in 
law  mdude  a  ladder.  We  cannot  do  that,  and  oon- 
sequently  we  cannot  say  th«t  the  county  court  jnd^ 
may  not  find,  without  misdirecting  himself,  toat  tne 
ladder  was  not  a  scaffold. 
Tue  appeal  therefore  fails. 

Mathxw  and  Ck>ZENS-EDLBOY,  L. JJ.,  gave  jndg^ 
ment  to  the  same  effect. 

Appeal  dismissed. 

Solicitors,  Iliffe,  Henley^  A  8wed,  for  T.  Hart, 
Soarboiough;  Badford  ib  FranJdand,  for  J.  WhUfidi, 
Soarborough. 


Appeal.  \ 

(Collins,  M.B.,  and  Mathew  and  >  June  5. 

Goaens-Hardy,  L.JJ.)  ) 

DinmAM  V.  Olabb.  (a.) 

Mailer  and  servant — Employer's  liability — Accident— 
Oompensation — Death  restdting  from  injury — Natural 
or  probable  consequence  —  Workmen's  Compensaium 
Act,  1897  (00  d:  61  Vict.  c.  37),  s.  1,  sub-section  1; 
Schedule  L,  1  (a). 

Where  a  workman  sustains  personal  injury  by  acddent 
arising  out  of  and  in  the  course  of  his  employment  and 
he  subsequenUy  dies,  it  is  sufficient  for  the  dependaais 
who  claiim  oompensation  to  show  that  death  in  fad 
resulted  from  the  injury  ;  itis  immaterial  that  death  wot 
not  the  natural  or  probable  consequence  of  the  injury* 

Appeal  from  a  decision  of  the  judge  of  the  WalsaU 
Oounty  Oourt  in  an  arbitration  under  the  Workmen'i 
Oompensation  Act,  1897. 

The  applicant  for  compensation  was  the  widovof 
a  worlnnfui  who  met  with  an  accident  in  the  course  of 
his  employment  and  subsequently  died.  Tbe  droum- 
stances  were  as  follows :  On  the  2nd  of  September, 
1901,  the  deceased  was  carrying  a  heavy  pipe  up  some 
steps,  when  the  pipe  slipped  and  fdlupon  &b  Iwt  foot 
and  injured  the  little  toe.  He  was  taken  to  the 
hospital  and  attended  to,  and  was  treated  as  an  oat- 
patient  for  some  dajrs.  On  the  17th  of  September  it 
was  discovered  that  erysipdas  had  set  in,  and  on  the 
27th  of  September  he  died.  The  evidence  of  the 
medical  man  who  attended  the  deceased,  and  was 

(a.)  Beported  by  F.  G.  BtroKXB,  Esq.,  Barxistei^ 
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called  on  his  behalf,  was  that  the  qanse  of  death  was 
blood  poisoning  caused  by  erysipelas  in  the  wound, 
the  erysipelas  being  of  an  uncommon  form.  He 
admitted  in  cross-examination  that  erysipelas  was  not 
a  necessary  or  a  utnal  consequence  of  a  wound  of  this 
kiud.  Medical  eridence  was  given  on  behalf  of  the 
employer  to  the  effect  that  erysipdas  was  a  Tery 
unusual  consequence  of  such  a  wound,  that  erysipelas 
was  caused  by  introduction  of  germs  only,  and  that 
it  never  supervened  more  than  six,  or  at  the  most  ten, 
days  after  the  introduction  of  the  germ. 

The  county  court  judge  found  and  awarded  that 
the  applicant  was  not  entitled  to  compensation,  on 
the  ground  that  death  was  not  the  result  of  an 
accident — i.0.,  not  the  natural  or  probable  consequence 
of  an  acoidenL 

The  applicant  appealed. 

Bueggt  K.C.^  and  B.  J,  Latvrencet  for  the  applicant. 
— The  county  court  judge  did  not  find  that  death  did 
not  in  fact  result  from  the  accident,  but  that  it  was  not 
the  natursl  or  probable  consequence  of  the  accident. 
All  that  the  statute  requires  is  that  death  should  result 
from  the  accidental  injury:  see  Schedule  I.,  par.  1 
(a).  Lloyd  v.  iSti^^  4&  Co.,  48  W.  B.  267,  [1900]  1 
0.  B.  481,  shows  that  this  was  a  case  of  an  accident ; 
and,  if  the  man  had  not  died,  the  employer  could  not 
have  avoided  pa>ing  compensation.  The  county 
court  judge  misdirected  himself  in  asking  whether 
death  was  the  natural  or  probable  comequence  of  the 
accident.  It  was  suggested  that  there  was  a  fresh 
accident — viz.,  the  introduction  of  a  germ,  and  that 
death  resulted  from  that ;  but  there  was  no  evidence 
to  support  such  a  suggestion. 

DUtumal,  for  the  employer. — ^The  finding  of  the 
county  court  judge  ought  not  to  be  interfered  with. 
It  is  consistent  with  the  evidence  that  death  was  due 
to  lome  cause  which  intervened  after  the  accident 
which  happened  in  the  course  of  the  man's  employ- 
ment. 

He  referred  to  Sharp  v.  Fotoell,  20  W.  B.  684,  L.  B. 
8  C.  P.  263 ;  Winspear  v.  Accident  Insurance  Co.,  29 
W.  R  116,  6  Q  B.  1).  42 ;  and  Ciark  v.  Chambers,  26 
W.  B.  613,  3  Q.  B.  D.  327. 

Collins,  M.B.— The  ground  of  the  appeal  in  this 
oaae  is  that  the  county  court  judge  misdirected  him- 
seilf  in  holding  that  the  death  of  the  deceased  was  not 
the  result  of  accident,  which  he  explained  to  mean  not 
the  natural  or  probable  consequence.  The  deceased 
met  with  an  accident  which  caused  injury  to  his  toe, 
and  for  that  injury  he  was  treated,  but  subsequently 
erysipelas  set  in,  and  he  died.  I  accept  the  view 
that  at  the  time  of  the  accident  it  was  improbable 
that  erysipelas  would  supervene,  and  perhaps  unnatural 
to  expect  it.  But  the  question  is  whether  that  is  the 
light  standard  to  apply  in  tins  case.  In  my  opinion, 
when  it  is  shown  that,  in  the  lang^uage  of  section  1  of 
the  Act,  personal  in  j  cry  by  accident  erising  out  of  and 
in  the  course  of  his  employment  has  been  caused  to  a 
workman,  and  that,  in  the  Isoguage  of  Schedule  L, 
death  has  resulted  from  the  injury,  the  applicant  has 
done  all  the  statute  requires  in  order  to  be  entitled  to 
an  award  for  compensation.  If  d^ath  in  fact  re- 
sulted, it  does  not  matter  how  improbable  it  was  that 
it  should  so  result.  The  point  is--did  death  result 
from  the  accident,  or  was  the  chain  of  causation 
broken  by  a  novue  actue  irUervenient,  which  gave  a 
new  origlQtothe  after  consequences  P  It  seems  to 
me  to  be  important  to  notice  that  we  are  dealing  here 
with  an  obligation  created  by  an  Act  of  Parliament,  not 
with  any  liability  arisii>g  out  of  breach  of  contract  or 
tort  In  cases  of  breach  of  contract  it  is  clearly  settled 
that  the  defendant  is  liable  for  the  consequences  which 
naturally  followed  from  the  breach.  In  cases  of  tort 
the  liability  is  somewhat  larger  than  in  contract,  but 


still  it  is  measured  by  what  might  have  been  reason- 
ably anticipated  as  probable.  Both  in  contract  and 
in  tort  tiie  standard  is— what  was  reasonably  natural 
and  probable.  But>here  I  think  no  such  consideration 
arises.  This  Act  imposes  a  liability  which  is  entirely 
independent  of  negligence.  Then  has  the  county 
court  judge  appli»d  tiie  right  standard  in  this  case  P 
In  my  opinion  to  ask  whether  the  death  was  the 
natural  or  probaUe  consequence  of  the  accident  was 
to  apply  a  wrong  standard.  The  fact  that  death  has 
resulted  is  quite  compatible  with  its  being  neither  the 
natural  nor  the  probable  consequence.  In  this  case 
death  was  the  result  of  the  accident,  unless  some  new 
cause  intervened.  The  applicant  is  therefore  en- 
titled to  have  an  award  made  in  her  favour,  unless 
there  was  some  such  novue  adui  interveniem.  The  case 
must  go  back  to  the  arbitrator  in  order  that  that 
question  may  be  determined. 

Mathew  and  Oozsnb-Hasdt,  L. JJ.,  concurred. 
Appeal  allowed. 

Solicitors  for  the  applicant,  Bawdiffu,  Bowie,  A  Co., 
for  Jamea  F*  Addieon,  WalsaU. 

Solicitors  for  the  employer,  Bobinson  A  Bradley, 
fat  0.  d!  8.  Loxton,  Walsall. 


^     June  3. 


AppeaL  1 

(Collins,  M.B.,  and  Mathew  and  > 

€k)2ens-Hardy,  L.JJ.)         J 

Flbtohxk  v.   London  Unitbd  Tbakwayb 

(Likitsd).  [a ) 

Master  and  servant— Employers*  liaibilUy — Aeddent — 
Compensation — Engineering  work — Bailroad — Tram^ 
yxiy — Workmen's  Compensation  Act,  1897  (60  A  61 
Vict,  e.  37),  s.  7,  sub-section  2. 

The  word  "  railroad  "  in  the  definition  of  "  emgiwer^ 
ing  work  "  in  si^section  2  0/ section  7  o/the  Workmen* s 
Compensation  Act,  1897,  is  not  Umited  in  its  meaning  to 
a  **railtoay"  as  defined  in  the  same  sub-'Seetion,  but 
includes  a  tramway. 

Appeal  from  a  decision  of  the  judge  of  the  Brent- 
ford County  Court  in  an  arhttration  under  the 
Workmen's  Compensation  Act,  1897. 

The  applicant  for  compensation  was  a  workman 
who  had  sufBared  nersooal  injury  by  accident  in  the 
course  of  his  employment.  The  work  upon  which 
the  applicant  was  engaged  at  the  time  of  tne  accident 
was  the  layiug  down  by  the  respondent  company  of 
a  line  of  rails  on  the  Uxbridp^  High-road  bstween 
Hanwell  and  Acton,  on  which  it  was  intended  to 
run  electric  cars.  It  appeared  that  the  respondents 
had  constructed  a  light  railway  along  the  roisd  from 
Uxbridge  to  Henwell,  and  desired  to  extend  it  from 
HanweU  to  Acton.  The  necessary  application  for  an 
order  authorizing  the  construction  ox  such  an  exten- 
sion was  made  to  the  Light  Bailway  Commiisioners, 
by  whom  the  proposal  was  iubmitted  to  Parliament, 
and  in  the  result  the  London  United  Tramwajrs  Act, 
1900,  was  passed,  which  authorized  the  respondents 
to  make  a  tramway  between  Hanwell  ana  Acton. 
This  Act  inooxporated  Parts  IL  and  IIL  of  the 
Tramways  Act,  1870.  The  line  from  Uxbridge  to 
Acton,  when  completed,  formed  a  continuous  electric 
line,  the-  tn^c  being  worked  by  overhead  traction. 
The  same  carnages  went  from  one  end  of  the  line  to 
the  other,  and  there  was  nothing  to  be  s^en  by 
which  anyone  travelling  on  ilie  line  could  tell  when 

(a.)  Beported  by  F.  G.  Buoxxb,  Esq.,  Barrister- 
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he  left  the  light  milwaj  tad  cania  vpoa  ilia  tnat- 


TbequMtioii  wm  wlietiier  the  employmaat  of  the 
e|>p]ioeot  wm  en  employment  to  wb^oh  the  Workmen'! 
Compcpietion  Act  applieg. 

SectioD  7»  eab-s*ction  1,  eneda  thet  the  Aet  ahall 
app'y  to  employment  hj  the  miderteken  on,  in,  or 
about  [inter  alia)  a  railway  or  engfaieering  work.  By 
rab-Mctioti  2,  "railway"  means  the  railway  of  any 
railway  company  to  imoh  the  Begolation  of  Bailwaye 
Act,  1873,  appliee,  aod  inolndei  a  Isgtit  railway  made 
under  tbe  light  BaQwayt  Act,  1896 ;  and  ''  railway  " 
and  **  railway  company  '*  hare  the  same  meaning  as 
in  the  said  Acts  of  1873  and  1896;  and  "engineering 
work  "  meaus  anv  work  of  oonstroction  or  iteration 
or  repair  of  a  railroad,  harbonr,  dock,  canal,  or  sew«-r. 

The  coonty  coort  Judge  held  that  the  employment 
of  the  tkpphcKat  was  not  within  the  Act.  and  dismieeed 
the  application  for  compensation.  He  was  of  opinion, 
first,  that  a  tramway  did  not  come  within  the  definitioa 
of  "  railway  "  in  sub-eection  2  ;  and  secondly,  that  a 
tramway  did  not  come  within  the  definition  of 
"  engineering  work,"  for  the  word  "  railroad  "  in  that 
definition  waa  synonymous  with  "  railway." 

The  applicant  appealed. 

Compitan,  for  the  appellant. 

Euegg,  K.C;  and  B.  Pike  Olaegaw,  for  the 
respondents. 

The  case  of  FtUliek  y.  Evans,  84  L.  T.  Bep.  418, 
49  W.  B.  Dig.  1 13,  was  citcfd. 

CoLLDTS,  M.B. — I  am  of  opinion  that  this  appeal 
most  be  allowed.  The  appli4MU!it  was  at  the  time  of 
the  accident  engaged  in  the  work  of  oonstraoting  a 
part  of  a  continnons  electric  line,  which  waa  lubject 
to  different  statutory  proritions  at  different  parts  of 
its  length.  One  patt  of  it  was  an  electrio  light  rail- 
way, another  psrt  of  it  waa  an  ordinary  electrio 
tramway.  That  part  of  the  system  on  which  the 
applicant  was  at  work  was  the  tnunway.  The  county 
oooit  jodge  held  that,  having  regard  to  the  definition 
daase  in  the  Act,  the  applicant's  employment  was 
not  within  the  Act.  It  was  sought  ti  bring  it 
within  the  Act  as  being  employment  either  on  a  rail- 
way or  on  an  engineering  worir.  ''Bail way"  is 
demied  to  mean  the  railway  of  any  railway  company 
to  which  the  Begulatiou  of  Bail  ways  Act,  1873, 
applies,  and  to  include  a  light  railway  made  under 
the  light  Bail  ways  Act,  1896.  The  county  court 
judge  held  that  tbe  part  of  tbe  system  on  which  tbe 
appUcant  was  worlnng,  not  being  the  railway  of  a 
rauway  company,  and  not  being  a  light  railway,  was 
outside  the  definition  of  "  railway."  I  see  no  reason 
to  differ  from  that.  But  then  it  was  said  tbat  be 
was  employed  on  an  "  engineering  work,"  which  is 
defined  as  including  ''  any  work  of  construction,  or 
alteration,  or  repair  of  a  railroad,  harbour,  dock, 
canal,  or  sewer."  The  Legislature  have  here  introduced 
the  word  " railroad,"  a  diiliareot  word  from  ''rail- 
way." which  they  had  used  before.  There  is  no 
Tebement  presumption  that  the  Legislature  in  this 
Act,  when  they  use  different  words,  mean  the  same 
thing,  I  think  they  might  be  entitled  to  tbe  presump- 
that  when  they  use  diffemut  words  they  mean  to 
express  diffnrent  things.  The  word  ''railroad"  is 
dearly  capable  of  including  a  tramway,  and  in  itself 
if  seems  to  be  a  good  word  for  describing  a  tramway. 
Why  should  it  not  embrace  a  tramway  for  the  purpose 
of  bringing  a  tramway  within  the  definition  of 
"  engineering  work  "  P  A  tramway  is  only  sought 
to  be  excluded  from  the  definition  by  the  suggesnon 
that  the  Legislature,  in  using  the  word  "  railroad," 
must  be  taken  as  meaning  the. same  thing  as  they 
had  previously  described  as  '^  railway."  It  seems  to  m^ 


to  be  dear  that  they  intended  to  indnde  a  railway  sad 
something  else,  that  they  intended  to  msan  some- 
thing  diflteent  firom  railway,  not  ewdading  it,  bnk 
indudiog  a  larger  ambtt.  In  my  opinion  tiie 
applicant  was  engaged  on  aa  esigiDeenng  woik 
within  the  definitioD^Tiz.,  on  the  oonatnioti«4i  of  a 
railroad.  Coming  therefore  primd  facie  within  tbe 
defini'ion.  and  there  bemg  nothing  to  exdodehna, 
bets  •ithin  the  Act  and  entitled  to  oompwisation. 

Mathew  and  Gozkhs-Habot,  LJJ.,  ocneoned. 
Appeal  aiUnoed, 

Solicitor  for  the  appeOaat,  Walter  Twmer. 
Solicitor  fur  the  respondents,  H^h  C.  Gcd/ray. 


Aprn29: 
May  1, 12. 


From  Oban.  Dit. 

(Collins,  ILB..  and  Btuliog  and 

Cosens-Hardy,  L.JJ.) 

In  re  ICaddock. 
Llswslyk  V  WASHnraiDV.  (a.) 

Adminietraiicn — Order  of  adminietraiion  of  anete— 
Ineuffidency  of  pereonaUyWiU—Secret  trust  of 
portion  of  reeidue—Speeific  gift  debare  the  will 

A  testatrix  by  her  wiU  gave  Jier  residuary  esktte  te  A., 
and  by  a  memorandum  not  admissible  to  probate  and 
subsequent  to  the  date  of  the  wUl,  but  which  was  acknow- 
ledged by  A.  to  constitute  a  trust  binding  on  her,  gave  a 
specific  portion  of  the  residue  in  trust  for  certain  otho' 
persons  therein  specified.  The  residue,  after  dedueting 
therefrom  the  portion  bound  by  the  memorandum,  proved 
insufficient  to  pay  the  debts  and  testamentary  expenses  of 
the  testatrix 

Held,  that  the  beneficiaries  under  the  memorandum, 
though  their  title  uhu  dehors  the  wUl,  were  entitled  to  have 
the  residuary  personal  estate  not  comprised  in  the 
memorandum  exhausted  to  pay  the  debts  and  expenses 
before  the  property  bound  by  the  memorandum  was 
resorted  to,  as  if  such  property  had  been  specifically 
bequeathed^ 

Decision  of  Kekewich,  J.  (ante,  p.  54,  [1901]  2  Ch, 
372),  reversed. 

Tnis  was  an  appeal  from  a  decision  of  Kekewidi,  J., 
(reported  ante,  p.  54,  [1901]  2  Ch.  372). 

By  her  will,  dated  the  11th  of  January,  1897,  Sarah 
Maddook,  spinster,  appointed  the  plaintiff  Llewelyn 
and  the  defendants  Susan  Washington  and  J.  J* 
Maddook  executors  and  trustees  of  her  will ;  and 
after  appointing  a  certain  trust  fund,  over  which  she 
had  a  testaineiitary  power  of  appointment,  devised  all 
her  real  estate  and  bequeathed  all  the  residue  of  her 
personfld  estate  to  Susan  Washington  absolntdy. 

By  a  memorandum  dated  the  17th  of  January, 
1897,  signed  by  the  testatrix  (which  Susan  Washington 
admitted  to  constitute  a  valid  trust),  the  testatrix 
requested  that  a  certain  person  should  recdve  half- 
yearly  the  interest  arising  from  all  the  money  she  had 
saved  "  after  being  invested  by  my  trustees."  "  This  I 
leave  with  my  will."  And  at  the  death  of  this  person 
the  property  was  to  go  to  another  named  person. 
Susan  Washington  was  wifaiess  to  this  memoruidaiii- 
The  testatrix  died  on  the  14tb  of  December,  1898,  and 
on  a  summons  taken  out  to  determine  the  scope  and 
effect  of  the  memorandum  it  was  declared  that  it 
bound  all  the  testatrix's  property  at  the  date  of  her 
death  except  a  certain  frediold  house,  her  furniture, 
farming  stock,  and  household  goods  and  effects,  and 
the  apportioned  income  to  her  death  of  certain  trust 

(a.)  Beported  by  H.  W.  L^w,  Esq.,  Banister- 

at-Law. 


VoLL. 
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f anda  of  whioh  she  was  tenant  for  life.  It  was  found 
that  the  residuary  personalty  unaffected  by  the 
memorandam  was  insufficient  to  pay  the  debts,  estate 
duty  on  the  general  personalty,  and  costs  of  adminis- 
tration ;  and  on  a  summons  taken  out  to  determine 
{inter  alia)  out  of  what  fund  the  defidenoy  ought  to 
be  borne  and  paid,  Kekewich,  J.,  held  that,  although 
the  trust  was  spedfio,  it  was  not  a  spedflo  bequest, 
since  the  title  of  tiiose  claiming  under  it  was  dehor$ 
the  will,  and  that  the  debts,  duty,  and  costs  were 
pajrable  rateably  out  of  the  portion  of  residuary 
personalty  bound  by  the  memorandum  and  the  portion 
not  so  bound. 

The  persons  interested  under  the  memorandum 
appealed.  (There  was  no  appeal  on  the  question 
relating  to  the  pajment  of  estate  duty  on  an  appointed 
fund,  also  decided  by  his  lerdship.) 

E,  Ford,  for  the  executors  and  trustees  of  the  will. 

Renshaw,  K,G,^  and  F,  Vaughan  Hawhim,  for  the 
appellant. — ^The  fact  that  the  trust  is  dehor$  the  will 
does  not  affect  the  matter ;  efiSact  must  be  gi^en  to  it 
in  the  same  way  as  if  it  were  part  of  the  will :  Jones  t. 
Badleyy  16  W.  B.  713,  L.  B.  3  Oh.  App.  362.  The 
b^nefioiaries  under  the  memorandum  are  entitled  to 
say  that  the  property  subject  to  it  must  be  applied 
last  unless  the  cudms  of  creditors  require  otherwise. 

They  also  cited  or  referred  to  Bothamley  t.  SherBon, 
23  W.  B.  848,  L.  E.  20  Bq.  304;  McCormick  v. 
Orogan,  17  W.  B.  961.  L.  B.  4  H.  L.  82 ;  Tombs  v. 
Roch,  2  CoU.  G.  C.  490 ;  Drake/ord  ▼.  WiUes,  3  Atk. 
639;  Malim  ▼.  Barker,  3  Ves.  160;  Barrow  t. 
OreenougK  ih.  162 ;  Irvine  y.  Sullivan,  17  W.  B.  1083. 
L.  B.  8  Eq.  673 ;  WaUgrave  y.  Tebbs,  4  W.  B.  194.  2 
K.  &  J.  313 ;  Oullen  y.  Attomey-Oeneral  for  Ireland, 
14  W.  B.  869.  L.  B.  1  H.  L.  190;  Lady  LangdcUe  y. 
Briggs,  4  W.  B  703,  8  DeG.  M.  ft  G.  391 ;  and  Cli/ton 
Y.  Burt,  1  P.  Wms.  678. 

Warrington,  K.C.,  and  T.  H.  Carson,  K,G,,  for  Susan 
Washington. — If  the  appellants  are  right  in  tbeir  con- 
tention that  the  memorandum  must  be  treated  as 
a  specific  bequest,  no  doubt  they  are  right  in  con- 
tending that  these  sums  must  be  paid  primarily  out 
of  the  residue  not  bound.  We  a4£nit  also  that  the 
terms  of  the  memorandum  would  constitute  a  specific 
bequest  if  it  were  inserted  in  the  will.  But  though 
Miss  Washington  is  not  entitled  to  take  any  personal 
benefit  from  the  property  bound  by  the  memorandum, 
and  the  court  will  enforce  the  obugation  imposed  by 
it,  there  is  no  authority  for  the  contention  that  the 
rest  of  the  estate  must  be  diminished  for  the  benefit 
of  those  named  in  the  memorandum,  nor  is  this  a  fair 
construction  of  the  testatrix's  wishes.  The  cases  cited 
on  the  other  side  are  either  not  in  point  or  else  the 
trust  was  to  pay  a  sum  of  money.  In  Drake/ord  y. 
Wilks  the  whole  question  was  with  regard  to  the 
specific  gift,  and  this  point  therefore  did  not  arise. 


Vaughan  Hawkins  in  reply. 


Our.  adv,  vult 


May  12.— The  following  judgments  were  deliYcred : 

Collins,  M.B,  after  stating  the  facts  continued: 
The  learned  judge  has  arriYcd  at  this  conclusion  on 
the  ground  that,  as  stated  by  Lord  Westbury  in 
Oullen  Y.  Attomey-Oeneral  for  Irdcmd,  the  obligation 
imposed  by  the  memorandum  is  entirely  dehors  the 
will,  and  that  it  can  therefore  haYe  no  operation 
except  upon  such  part  of  the  residuary  personal 
estate  as  comes  to  the  hands  of  the  legatee  after  the 
estate  has  been  administered  and  all  liabilities  dis- 
charged in  ordinary  course  without  any  regard  what- 
ever being  bad  to  the  existence  of  the  obligation 
created  by  the  memorandum.  It  is  obrious  &at  if 
this  Yiew  be  right   the  obligation  impoaed  on  the 


conscience  of  the  legatee  by  the  memorandum  might 
not  come  into  operation  at  all  until  the  greater  part 
or  eYcn  the  wnole  of  the  fund  made  speoifioally 
subject  to  it  had  been  exhausted,  and  that  the  person 
bound  thereby  would  ncYertheless  be  entitled  to  intist 
upon  a  mode  of  administration  which  for  his  own 
adYantage  might  defeat  the  purpose  of  the  testatcnr  in 
imposing  the  obligation.  This  would  be  a  somewhat 
startling  conclusion  for  that  court  to  accept  which 
long  ago  had  found  means,  notwithstanding  statutory 
^fficufties,  to  reach  the  conscience  of  legatees  and 
compel  performance  of  trusts.  HaYing  taken  so  bold 
a  step  to  compel  justice  to  be  done,  it  would  be 
strange  if  it  were  compelled  to  admit  its  impotence  to 
interfere  until  after  its  interYention  had  been  futile, 
as  it  well  might  be,  if  the  legatee  were  insolYent  and 
dishonest.  It  seems  that  the  precise  point  iuYolYcd 
in  this  case  has  ncYcr  been  raised  before  and  the 
question  is  whether  the  principle  on  which  the  court 
has  interYened  in  simOar  cases  to  give  effect  to  the 
intention  of  the  testator  is  not  large  enough  to  coYer 
it.  The  principle  is  well  established  and  is  expounded 
in  numerous  cases  which  were  cited  in  argument,  from 
Brakeford  y.  Wilks,  decided  by  Lord  Hardwiokein 
1747,  onwards,  but  it  seems  to  be  nowhere  more 
clearly  stated  in  recent  times  than  by  Lord  Oaims  in 
Jomies  Y.  Badley,  adopting  and  enlargiog  the  explana* 
tion  giYcn  by  Wood,  Y.O.,  in  Wallgrave  y.  Tebbs, 

It  is  not  denied  that,  had  the  memorandum  been 
actually  added  in  the  form  of  a  codidl  to  the  will 
its  effsct  would  have  been  that  contended  for  by  the 
appellants.  The  unappropriated  residue  of  the 
personalty  would  have  been  applied  first,  and  then  the 
specific  legatee  under  the  codicil  and  Miss  Washington 
as  the  specific  devisee  of  the  house  would  have  con- 
tributed pro  rata  to  the  balanoe.  The  present  case  is 
free  horn  the  complication  of  any  otner  legatee  being 
concerned  in  the  distribution.  On  what  ground,  then, 
must  the  court  hold  its  hand  and  refrain  from  insist- 
ing on  equity  being  done.  The  fact  that  the  memor- 
andum creates  an  obligation  dehors  the  will  and 
cannot  be  enforced  m  part  of  the  will  does  not  seem 
to  me  to  be  at  all  inconsistent  with  the  right  asserted 
by  the  court  on  the  principle  aboYC  stated  to  int«rYene 
to  prcYcnt  an  unrighteous  insistance  upon  Skprimd/acie 
legal  right.  Tne  court  does  not  wait  to  giYC  effect  to  an 
equity  which  displaces  the  Statute  of  Fraudsuntil  after 
the  rights  of  the  parties  haYe  been  disposf  d  of  on  the 
footing  of  the  statute.  So  it  se^ms  to  me  to  be 
wholly  consistent  with  the  admission  that  nothing 
debtors  the  will  can  be  treated  as  part  of  the  wiu 
that  the  court  should  interYcne  to  preYont  a  legatee 
from  committing  a  fraud  by  insisting  on  his  rights 
under  the  will  to  the  prejudice  of  his  cestui  que  tnut. 
Why  should  the  court  renounce  its  juriiKlicuon  oYer 
thiB  legatee  to  compel  him  to  perform  his  trust 
because  he  is  engaged  in  assisting  at  the  distribution 
of  assets  under  the  will?  He  is  not  emancipated 
from  its  jurisdiction  because  he  is  engaged  in  that 
process,  and  the  court  will  not.  I  shouM  hope,  be 
deteired  from  exercising  this  collateral  jorisdiotion 
bY  the  fear  that  in  so  doing  it  may  inoireotly  give 
effect  to  the  weU-asoertained  intention  of  a  testator 
not  expressed  on  the  face  of  the  will,  but  not  incon- 
sistent witii  it.  I  think  that  the  contention  of  the 
appellants  must  prsYail.  and  that  this  appeal  must  be 
aUowed. 

SnsLDra.  L.J. — ^Tfaere  can  be  no  question  that 
upon  the  principle  stat«'d  by  Lord  Hatherley  (then 
Wood,  Y.O.)  in  Wallgrave  y.  re5&«  in  a  passage  quoted 
with  approval  by  Lord  Oaims  in  Jones  y.  Badley,  Miss 
Washington  is  in  equity  subject  to  a  personal  obliga- 
tion to  dispose  of  the  property  mentioned  in  the 
memorandum  of  the  17th  of  June,  1897,  in  accordance 
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with  the  direotioiu  therein  oontained.  The  preoiie 
nature  and  extent  of  the  obligation  mnst  depend 
upon  the  true  meaning  and  effect  of  that  document. 
It  was  properly  admitted  at  the  bar  that  if  the 
memorandum  had  been  duly  executed  and  admitted 
to  probate  as  a  codicil  to  the  will,  such  property 
(whioii  I  will  call  the  savings)  would  have  been 
specifioally  bequeathed  by  the  testatrix,  and  would 
consequently  have  been  exempted  from  pavment  of 
funeral  and  testamentary  expenses,  debts,  and 
legacies,  if  the  personal  estate  not  spedfloally 
bequeathed  was  sufficient  to  pay  the  charges.  The 
principle  of  the  exemption  is  (as  pointed  out  by  Lord 
Selbome  in  EoherUon  t.  Broadbent,  32  W.  B.  206, 
8  App.  Cas.  812,  at  p.  816)  "  that  it  is  necessary  to 
give  effect  to  the  intention  apparent  by  the  gift.  If 
the  bequest  is  of  a  particular  chattel,  such  as  a  horse 
or  a  ship,  it  is  manifest  that  the  testator  intended 
the  thing  itself  to  pass  unconditionally,  and  in  ttatu 
guo,^  to  the  legatee;  which  could  not  be  if  it  were 
subject  to  the  payment  of  funeral  and  testamentary 
expenses,  debts,  and  pecuniary  legacies.  As  against 
creditors  the  testator  cannot  wholly  release  it  from 
liability  for  his  debts;  but  as  against  all  persons 
taking  benefits  under  his  will  he  may.  The  same 
principle  applies  to  everything  which  a  testator, 
Identifying  it  by  a  sufficient  description,  and 
manifesting  an  intention  that  it  should  be  enjoyed 
or  taken  in  the  state  and  condition  indicated 
by  that  description,  separates  in  favour  of  a 
particular  legatee  from  the  general  mass  of  his 
personal  estate,  the  fond  out  of  which  pecuniary 
legacies  are  in  ordinary  course  payable.  Inasmuch  as 
tne  memorandum  was  not  executed  as  a  codicil,  this 
reasoning  cannot  be  applied  without  some  quaUfica- 
tton.  If,  for  example,  the  testatrix  had  by  her  will 
made  specific  or  pecuniary  bequests,  the  legatees 
would  have  been  entitled  to  say  tnat  their  rights  could 
not  be  affected  by  a  document  which  did  not  satisfy 
the  requirements  of  the  Wills  Act,  and  to  insist  that 
the  estate  snould  be  administered  (so  far  as  they  were 
concerned)  without  regsrd  to  it;  and  ooosequentiy 
the  savings  as  well  as  the  other  property  devisiad  and 
bequeathed  to  Miss  Washington  wocdd  remain  subject 
to  those  rights,  as  in  any  case  all  such  property  would 
be  to  the  rights  of  creditors.  But,  as  between  Miss 
Washington  and  the  beneficiaries  under  the  memo- 
randum, the  savings  have  been  separated  from  the 
general  mass  of  the  estate  and  made  subject  to  the 
dispositions  contained  in  the  memorandum.  Primd 
facte^  therefore,  it  seems  to  me  that  as  between  Miss 
Washington  and  those  beneficiaries  the  priniiple  laid 
down  by  Lord  Selbome  applies,  and  that  the  savings 
ought,  as  between  that  property  and  the  other 
property  given  to  her,  to  be  held  exempted  from  the 
charges  which  fall  primarily  on  the  personal  estate 
not  spedfioally  bequeathed.  The  memorandum  itself, 
when  carefully  examined,  seems  to  me  to  contain 
much  which  serves  to  indicate  that  this  was  the 
intention  of  the  testatrix.  She  states  that  she  leaves  the 
document  *'  with  her  will " ;  she  desires  the  fund  to  be 
invested  by  her  trustees.  In  my  opioien  this  indicates 
her  meaning  to  be  that  the  memorandum  should 
(as  betfveen  the  beneficiaries  themselves  and  Miss 
Washington)  be  taken  as  forming  part  of  her  testa- 
mentary dispositions,  and  that  (as  between  the  same 
parties)  it  should  take  efftict  as  if  it  had  been  a  dtdy 
executed  codicil,  and  the  like  consequences  as  regards 
the  administration  of  the  estate  must  follow. 
Kekewich.  J.,  has  based  his  decision  on  the  ground 
that  the  titie  of  the  beneficiaries  under  the  memor- 
andum was  dehoTB  the  will.  Tins  is  undoubtedly 
true,  but  it  does  not  seem  to  me  to  conclude  the  ca^e. 
If  Miss  Washington  had  died  before  the  estate  of 
the  testatrix  wa^  fully  administered  and  had  made 


a  will  bequeathing  the  savings  in  the  terms  of  the 
memorandum  her  legatees  would  have  derived  tide 
dthoTB  the  will  of  the  testatrix,  but  the  case  of  Lodjf 
Langdale  t.  Brigg$  would,  I  thmk,  have  been,  direct 
authority  in  favour  of  the  exemption  of  the  ssviDgs 
it  om  the  funeral  and  testamentary  expenses  and  dsba 
of  tbe  testatrix.  In  that  case  a  testator  spcGiflctlly 
bequeathed  certain  leaseholds,  which  formed  part  of 
tbe  general  personal  estate  of  a  prior  testatrix  whose 
estHte  was  not  completely  administered  at  the  desth 
of  the  testator,  and  it  was  contended  that  the  lesse- 
holds  were  subject  to  the  payment  of  the  f  oneral  sad 
testamentary  expenses,  debts,  and  legacies  of  tbs 
testatrix.  Tomer.  L.J.,  says  (8  De.  G.  Bi.  ft  G.  391,  it 
pp.  434-5) :  "  It  was  .  •  .  insisted  that  tbe  whole 
or  some  part  of  the  funeral  and  testamentsry 
expenses,  debts,  and  legacies  •  •  .  ought  to  u 
made  good  out  of  these  leasehold  estates.  But  si  to 
the  fuueral  and  testamentary  expenses,  debts,  sad 
legacies  there  were  other  assets  •  •  •  out  of 
wnidi  they  could  be  and  were  ultimately  paid.  And 
surely  if  these  leaseholds  Wrre  well  bequeathed  by  the 
will  of  the  testator  it  was  the  duty  of  his  execaton 
to  take  care  that  they  were  not  unnecessarily  sold  for 
the  purpose  of  makiog  these  payments."  So  here  it 
seems  to  me  that  Miss  Washmgton  came  unoer  id 
obligation  to  take  care  that  (as  between  hereelf  sod 
the  beneficiaries  under  the  memorandum)  the  savmgi 
were  not  unnecessarily  resorted  to  for  the  pnrpoie  of 
answering  the  funeral  and  testamentary  expenaei  sod 
debts  of  the  testatrix.  Finally  I  may  observe  that 
the  view  which  I  have  taken  does  not  conflict  witk 
any  decision  and  is  in  accordance  with  what  wm 
done  by  Lord  Alvanley,  MJt.,  in  Banvw  t. 
Cfreenougk,  and  by  James,  V.O.,  in  Irtnne  t. 
Sullivan,  For  these  reasons  I  think  that  the  appeil 
ought  to  be  allowed. 

Cozbns-ELl&dy,  L.J.,    after    stating    the  fscti, 
continued:  It  is  necessary  to  consider  upon  whit 
principle  the  imdoubted  rule  of  the  court  that  effect 
IS   to   be   given    under    certain   droumstanoei  to 
declarations  in  writing  not  properly  attested  is  buei 
It   is   clear   that   no  unattested  document  csn  be 
admitted  to  probate  or  treated  as  part  of  the  will 
It  is  eatablisned  that  a  devisee  or  legatee  who  if 
trntitied  absolutely  under  the  terms  of  the  will  is  in 
no  way  affected  by  the  existence  of    a   docamoit 
showing   that    he    was    not    intended    to    enjoy 
beneficially  if  he  had  no  knowledge  of  the  document, 
till  after  the  testator's  death.    Such  a  memorandiim 
may  or  may  not  influence  him  as  a  man  of  honour, 
but  no  legal  efftfct  can  be  given  to  it.    If,  however, 
the  devisee  or  legatee  is  informed  of  the  testator*! 
intention  either  before  the  will  in  her  favour  is  msde^ 
or  at  any  time  afterwards  before  the  testator's  dasth, 
oifferent  connderations  arise.    It  is  sometimes  isid 
that  under  such  drcumstanoes  a  trust  is  created  in 
favour  of  the  beneficiaries  under  the  memoranoam. 
At  other  times  it  has  been  said  that  the  devisee  or 
legatee  is  bound  by  contract,  express  or  implied,  to 
give  effect  to  the  testator's  wishes.    Now  the  so- 
called  trutt  does  not  affect  the  property  except  hy 
reason  of  a  personal  oUigation  binding  the  indlvidnsl 
devisee  or  legatee.    If  he  renounces  and  disnlsims,  or 
dies  in  the  lifetime  of   the  testator,    the  persooi 
daimiog  under  the  memorandum  can  take  nothing 
against  the  neir-at-law  or  next-of-kin  or  r^sidasry 
devisee  or  legatee.     The  case  of  Tee  v.  Ferru,  4 
W.  B.  352,  2  E.  &  J.  357,  is  instructive  on  this  pomt. 
There  a  testator  by  his  will   gave    his  residue  to 
Ferris  and  three  other  persons  as  tenants  in  common. 
By  a  memorandum  of  even  date,  not  attested  si  s 
codicil,  he  expressed  his  confidence  that  the^  fov 
persons  would  appropriate  the  residue  to  oharitshla 
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objeoti.    Fc^rris  alone  wm  informed  of  thif  in  the 

testator's  lifetime,  and  Wood,  V.O.,  held  that  Ferris's 

qiiflkTter  "wma  aflEieoted  by  ttie  memorandum,  bat  that 

toe  other  Ihree  qatrters  were  not    At  p.  363  he  laya : 

*'  U  is  well  settled  law  that  if  the  testator  had  read 

over  to  Ferris  his  will,  and  also  the  letter  of  the  18th 

of  Angnst,  1846,  and  said,  *  Mr.  Ferris,  I  haVe  made 

thart  will  and  written  that   letter    expressing    my 

intentions  in  making  it,'  and  Ferris  had  said  nothing 

in   reply,  he  would  in  this  court  have  benn  taken  to 

have  oontraoted  to  carry  those  intentions  into  effect." 

Se  then  held  that,  although  Ferris  did  not  know  of 

tho  memorandum  for  sixteen  months,  and  shortly 

before  the  te«ttitor's  death,  he  could  be  in  no  better 

positioo.    *'  That  being  so,  it  is  impossible  to  contend 

that  a  beneficiary,  placed  in  such  a  position,  is  at 

liberty  to  stand  by  and  say  nothing ;  and  having  so 

atood  by  and  said  nothing,  is  then  to  be  at  liberty, 

after  toe  testator's  death,  to  turn  round  and  claim  the 

benefit  given  him  on  the  face  of  the  will  as  if  it  had 

been  given  to  him  abeolutcdy."    In  oth«r  words,  a 

person   to    whom   the   testator's    wishes    are   thus 

indicated  is  held  to,  in  effect,  contract  that  in  con- 

aideration  of  the  testator  giving  him  the  property 

absolutely,  or  if  already  g^ven  to  him  absolutely,  not 

zevoking  it,  he,  the  legatee,  will  g^ve  effect  to  the 

testator's  wishes  to  the  same  extent  and  in  the  same 

manner  as  if  those  wishes  had  been  formally  expressed 

in  a  testamentary  document  admitted  to  probate.    In 

Tee  V.  Ferris  the  declaration  in  the  decree  was  that 

the  quarter  share  g^ven  to  Ferris  was  "  effected  by 

the  trust  thereof  declared  by  the  letter  so  far  as  such 

trusts  are  valid."    And  the  decree  went  on  to  deduv 

that  so  far  as  the  real  estate  and  impure  personal 

estate  ware  concerned,  the  trusts  were  invalid,  and 

that  the  heir-at-law  and  next-of-kin  were  respectively 

entitied.    The  obligation  imposed  upon  Ferris  was,  to 

treat  his  quarter  ex«ctiy  as  if  it  had  been  in  terms 

given  by  wiQ  or  codicil  for  the  ohariteble  purposes 

mentioned  in  the  letter,  the  result  being  tiiat  the 

heir-at-law  and  next-of-kin,  who  certainly  were  not 

intended  to  benefit,  did  in  fact  benefit     There  is  thus 

created  what  Lord  Oaims  in  J<meB  v.  Badley  (adopting 

the  language  of  Wood,  Y.O.)  calls  *'  in  effect  a  case  of 

trust " ;  and  the  court  will  not  allow  the  devisee  or 

legatee  to  set  up  the  Wills  Act.    Another  way  of 

arriving  at  the  same  conclusion  is  to  say  that  the 

devisee  or  legatee  is  estopped  by  his  conduct  from 

denying  that  the  memorandum  is  part  of  the  will. 

But  whether  the  true  principle  be  trust,  contract,  or 

estoppel,  it  seems  to  me  that  as  between  the  devisee 

or    legatee   and   the   persons    entitled    under   the 

memorandum,  all  the  same  consequences  must  follow 

as  would  follow  if  that  interest  formed  part  of  the  will. 

Applying  these  principles  to  the  present  case,  SCiss 

Washington,   who  attested  the  memorandum,  must 

be  taken  to  be  subject  to  a  personal  obligation  to 

give  effect  to  the  memorandum  predtely  as  if  it  had 

been  duly  execut-d  as  a  codicil  and  admitted  to 

probate. 

It  was  faintly  argued  that  the  memorandum,  if 
admitted  to  probate,  would  not  have  amounted  to  a 
specific  bequest,  but  upon  the  language  of  the 
memorandum  I  can  feel  no  doubt  on  this  point.  The 
result  is  that  Miss  Washington  in  dealing  with  the 
rssidaary  real  and  personal  esteto  given  to  her  by 
the  will  must  trfat  the  property  comprised  in  the 
memoraudum  aM  though  it  had  been  specifically 
bequeathed,  and  it  fuUows  from  this  that  the 
retidoary  personal  esteto  not  comprised  in  the 
memorandum  must  first  be  exhausted  to  pay  debts, 
fto.,  and  thttt  any  deficiency  must  be  borne  rateably 
by  the  property  comprised  in  the  memorandum  and 
^  the  real  estate  devised  to  Miss  Washington. 
^akewiohy  J.»  seems  to  consider  the  memorandum 


only  operated  as  a  gift  of  a  portion  of  the  residuary 
estete  after  the  entire  residue  had  been  properly 
administered.  But  for  the  reasoos  I  have  stated  I 
think  tbis  view  is  not  correct.  As  against  creditors, 
of  coune.  the  property  is  available.  If  there  were 
any  specific  legatees  or  devisees  other  than  Mtss 
Washington  tbis  property  must  be  exhausted  before 
the  properties  bequeathed  or  devised  to  them  could 
be  touched.  But  as  against  Mis«  Washington  this 
must  be  regarded  as  property  specifically  bequeathed. 
The  result  is  that  the  appeal  must  be  allowed. 

Appeal  allowed. 

Solicitors  for  the  appellanto,  RidedaU  ds  Son,  for 
Beaton  A  Son,  Buralem. 

Solicitors  for  the  respondent,  HicJdin,  WoBhingionf 
dk  Paemore^ 
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June  11,  18. 


Chan.  IHv.    I 
Kekewich,  J.  f 

Jarrah  Timbbr  and  Wood  PAynra  Corporation 

(Limited)  v,  Sakxtbl.  (a.) 

Mortgage  —  Redemption  action  —  Security  for  loan — 
Stipulation  t?uU  mortgagee  may  purchaee  mortgaged 
security  <U  fixed  price  toithin  definite  time^Clog  on 
equity  of  redemption. 

A  stipulation  in  a  mortgage  thai  the  mortgagee  shall 
have  the  option  to  purchase  the  whole  or  any  part  of  the 
mortgaged  security  at  a  fixed  price  within  a  definite 
time  is  inwUid  as  a  dog  on  the  equity  of  redemption, 

Witoess  action. 

The  question  raised  in  this  action  was  whether  a 
certain  stipulation  in  a  mortgage  of  debenture  stock 
(ue,f  that  the  mortgagee  should  have  the  option  to 
purchase  the  stock  at  a  given  price  within  twelve 
months  of  the  date  of  the  mortgage)  was  void  as 
against  the  mortgagors,  as  being  a  cfog  on  the  equity 
of  redemption. 

In  the  year  1001  the  plaintiff  company  entered  into 
negotiations  with  the  defenduit  for  a  loan  of  £6.000. 

On  the  11th  of  June,  1901,  the  defendant  wrote  a 
letter  to  the  plaintiffs  which,  so  far  as  material  to  be 
here  set  out,  was  as  follows : 

"With  reference  to  various  conversations  I  httve 
recenUy  had  with  Mr.  Bateman,  one  of  your  directors, 
who  is,  I  understend,  authorized  to  negotiate  a  loan  to 
your  company  upon  the  security  of  £30,000  of  ito 
first  mortgage  debenture  stock  I  request  that  you 
will  be  good  enough  to  inform  your  board  that  I  am 
willing  to  advance  the  company  at  6  per  cent,  per 
annum  the  sum  of  £5,000  sterling  forthwith  against 
transfer  to  me  of  such  stock  as  collateral  security, 
subject  to  your  directors  electing  my  nominee 
upon  the  board,  to  my  having  the  option  to 
purohafce  the  whol«  or  any  part  of  such  stock 
at  40  per  cent,  at  any  tune  within  twelve 
months,  and,  in  the  event  of  the  company  at  any 
time  hereafter  electing  to  raise  any  further  capital 
or  to  sell  ite  undertaking  by  way  of  amalgamation,  or 
in  any  other  manner  for  shares  or  stocks  in  another 
company,  to  my  having  the  refusal  of  underwriting, 
by  wav  of  guaranteeing  the  taking  up  of  such  new 
capital,  shares,  or  stodc  at  a  commissioo  of  10  per 
cent,  thereon;  the  advances  to  become  due  and 
payable  on  thirty  days'  no4oe  on  either  side.' 


»> 


(a.)  Beported  by  C.  fi.  Camm,  Esq.,  Barrister-at« 

Law. 
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High  Ooubt.   Jabrah  TniBBB  and  Wood  PAYiira  Cobporation  (Limitkd)  v.  Samtjbl.   High  Cotjit. 


On  the  14th  of  June,  1001,  the  teoretuy  to  the 
plaintiff  oompany  wiote  to  the  defendant  aooepting 
his  offer,  and  the  oertifioate  for  £30,000  First  Mort- 
gage Debenture  Stock  was  banded  to  the  defendant 
in  exohange  for  the  £5,000. 

On  the  27th  of  February  last  the  plaintiffa  were 
desiroos  aod  offered  to  pay  off  the  mortgage 
immedtately,  together  with  interest  for  thirty  days  in 
lieu  of  notice,  but  the  defendant  insisted  that  due 
notioe  should  be  giyen,  and  thereupon  the  defendant 
gave  notioe  to  the  plaintiffs  of  his  intention 
to  exeroise  his  option  to  puiohase  the  stock,  Tue 
plaintiffs  thereupou  commenced  this  action,  askiog 
for  a  declaration  that  the  option  was  void,  and  that 
they  were  entitled  to  redeem  upon  payment  of  £5,000 
at  6  per  cent,  per  annum  and  thirty  dajrs'  interest  at 
the  like  rate  in  lieu  of  notice  and  costs,  or  alternatively 
were  entitled  to  redeem  the  said  debenture  stock  upon 
giving  thirty  days*  notice. 

The  defendant,  by  way  of  counterclaim,  asked  for 
specific  performance  of  the  option  to  purchase. 

Warrington,  KG.,  and  Martetti,  for  the  plaintiff^.— 
The  stipulation  at  to  mortgagee  having  an  option  to 
porahase  is  a  clog  on  the  eqai^  of  redemption  and  is 
Toid.  If  it  were  Talid,  the  mortgagor  could  not,  upon 
relemption,  receive  back  the  property  as  it  was  at  the 
d«te  of  the  mortgage ;  and  that  would  be  a  dog  on 
the  equity  of  redemption:  Noakea  <fc  Co.  v.  Bice, 
ante,  p.  305,  [1902]  A.  0.  24.  The  mortgagor  is  at 
liberty  to  pay  off  at  any  time  on  givmg  thirty  days* 
notioe,  and  if  he  prefers  to  pay  off  immediately,  he  is 
at  liberty  to  do  so  upon  paying  interest  for  thirty 
days  in  lieu  of  such  notice.  The  mortgagor  is  still 
entitled  to  redeem,  whetiier  mortgagee  lias  given 
notioe  of  his  intention  to  exexoise  the  option  or  not. 
The  exeroise  of  the  option  by  the  mortgagee,  unless 
complete  before  redemption,  is  incompatible  with  the 
mortgasor's  right  to  redeem,  and  is  therefore  invalid : 
In  re  Edwards'  Estate,  11  Ir.  Oh.  Bep.  867.  Lisle  v. 
-Offwc,  ante,  p.  231,  [1002]  1  Oh.  53,  is  dis- 
tinguishable, as  this  is  an  equitable  mortgage.  Bven 
if  I  am  not  entitled  to  redeem  at  onue,  I  am  entitled 
to  a  declaration  that  I  am  entitled  to  redeem  upon 
giving  thirty  days'  notice. 

P.  0.  Lawrence,  E.G.,  and  J.  W.  Manning,  for  the 
defendant.— This  option  does  not  come  within  the 
class  of  cases  dealmg  with  a  clog  on  the  equity  of 
redemption,  for  sXi  these  cases  are  founded  on  the 
default  of  the  mortoagor,  and  that  is  not  the  case 
here.  This  is  a  colUteral  bargain  to  the  mortgage, 
SUCH  as  is  recognized  in  Noakes  &  Go.  t.  Rice  to  be  good, 
and  is  a  commercial  transaction,  which  tiie  piMi^HflRf 
do  not  allege  to  be  an  *' unconscionable  bargain." 
It  amounts  to  a  conditional  sale,  and  is  not  really  a 
mortgage  at  all :  Go/rriU  v.  Bradley,  49  W.  B.  593, 
[1901]  2  K.  B.  550.  Under  contract  no  light  of 
redemption  in  presenti  exists  until  notioe  is  giren, 
and  no  notioe  can  be  gtren  after  the  option  to 
purchase  is  exercised. 

Warrington,  E.G.^  in  reply. — ^This  is  not  a  con- 
ditional sale.  [Kbkbwioh.  J.— You  need  not  reply 
on  that  pohit.]  I  rely  on  NoaJees  <fe  Co.  t.  Rice.  CarriU  v. 
Bradley  is  distinguishable,  as  in  that  case  the  mort- 
gaged property  was  not  affscted.  The  stipulation 
here  is  void  db  initio,  as  beinff  a  collateral  bargain 
snch  as  the  mortgasee  cannot  bargain  for :  Noahes  ds 
Co.  ▼.  Rice.  I  submit  that  the  mortgngee  cannot 
give  any  notice  which  would  affect  mortgagor's  right 
to  redeem. 

Cur.  adv.  vuU. 

Kbkbwioh,  J.— The  question  on  which  judgment 
was  reserv«d  is  whether  a  particular  stipulation  in 
the  oontraot  between  the  parties  which  is  contained 


in  the  letter  of  the  11th  of  June,  1901,  iiadogoa 
the  plaintiffs'  equity  of  redemption  under  that  con- 
tract, and  is  therefore  Toid.  I  dealt  with  the  fioti 
and  with  some  subsidiary  points  at  the  tritl,  but  it 
may  be  conyeneint  here  to  repeat  my  condaiionB.  It 
was  contended  on  behalf  of  the  plainfiffi  that  «hef 
had  tendered  the  money  due  on  the  27  ch  of  Febrnaiy, 
1902— that  is,  before  the  letter  of  the  same  date  by 
which  the  defendant  gave  them  notioe  of  exerc^e^of 
his  option  of  purchase.  My  opinion  on  the  evideooe 
is  that  no  tender  was  in  fact  made,  but  the  point  ii 
immaterial,  because,  by  the  terms  of  the  contraet, 
thirty  days'  notice  of  pairment  was  required  sad  wu 
not  giTen,  and  it  is  admittedly  dear  that,  withoot 
that,  the  plaintiffs  could  not  insist  on  immedisto 
redemption.  The  suggestion  that  the  defendant  vm 
bound  to  accept  interest  in  Ueu  of  notice  has  and  vu 
really  admttM  at  the  bar  to  have  no  fonndation. 
But  it  is  said  that  what  took  place  at  the  interview  of 
the  27th  was  eqoivalent  to  notice,  or  at  least  wii  aa 
intimation  by  the  plaintiffs  to  the  defendant  that  they 
widied  to  pay  him  off,  and  that  after  that  intifflstion 
was  reoeii^  the  defendant  could  not  exeroiie  hs 
option  of  purchase.  I  do  not  think  that  what  pened 
can  be  treated  as  equivalent  to  the  notioe  reqmnd 
by  the  contract,  but  if  it  were  suoh  notioe  would  not 
in  my  judgment  defeat  the  defendant's  right  aooord- 
ing  to  the  terms  of  the  contract.  It  seems  to  dm 
that  the  option  of  purchase  was  reserved  to  him  at 
least  so  long  as  the  mortgage  continued,  and  that» 
intention  to  redeem,  even  though  formally  notifiid, 
could  not  defeat  it.  There  is  no  occasion  to  say  mon 
on  these  points,  and  I  can  now  proceed  direody  to 
the  main  question. 

Toe  transaction  was  shortly  this.  The  defeodant 
advanced  £5,000  to  the  plaintiffs,  and  they  agreed  tD 
secure  the  repayment,  with  interest,  by  the  traoikr 
of  £30,000  debenture  atock.  Toe  defendant  stipnlaK 
first,  that  a  nominee  of  his  should  join  the  plaintiffi 
board;  secondly,  that  he  should  have  the  option  of 
purchasing  the  whole  or  any  part  of  the  debentnn 
stock  at  40  per  cent,  at  any  time  within  t««|v« 
months ;  and  thirdly,  that  in  the  event  of  the  pl«in- 
tiffi'  undertaking  being  disposed  of,  he  shonid  be 
entitled  to  underwrite  new  capital  at  a  fixed  oosi- 
missiaa.  We  are  not  concerned  with  the  fir>t  ^ 
third  of  these  stipulatians,  the  question  aiianf 
entirely  on  the  second.  Was  that  a  dog  on  ^ 
equity  of  redemption  P 

It  may  be  that  the  contract  means  that  the  option 
of  purchase  shsJl  not  be  exercisable  after  repayiDflBt 
of  priocipal  and  interest.  If  the  oontraot  lof^ 
this,  the  case  would  be  brought  within  the  dootnn^ 
laid  down  by  Buckley,  J.,  in  Lisle  v.  Rem,  bat 
iu  the  first  place  I  do  not  myself  think  tb» 
this  is  the  tone  meaning  of  the  oontraot;  f^ 
secondly,  having  regard  to  what  was  said  in  tbfl 
Court  of  Appeal  in  the  same  case  of  LisU  v.  Btf^ 
Buckley,  J.'s,  decision  cannot  be  regarded  as  wo^ 
For  that  I  rely  on  the  judgments  in  the  Court « 
Appeal,  and  comments  of  my  own  would  be 
impertinent.  As  regards  the  meamng  of  the  oontoati 
I  need  only  say  that  there  is  not  a  word  in  » 
indicating  that  the  option  to  purchase  wmoo| 
intended  to  be  exercisable  at  any  time  within  tw«v« 
months  whatever  happened  in  the  interval,  andloansot 
see  that  the  natore  of  the  contract  itself  in  ^V^ 
precludes  the  literal  construction.  When  the  dew- 
ant,  on  the  27th  of  February,  was  asked  to  '^^i^*'||2 
the  stook  on  payment  of  principal ,  interest,  and  oort| 
he  iniiited  on  this  view  of  the  contract,  and  I  tuw 
he  was  right.  The  question  is  whether  tue  Is' 
allows  it.  .   ^1^ 

Taking  the  contract  to  mean  what  I  say  it  do« 
mean,  the  stipulation  that  the  defendant  shsU*  ttf 
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kwelTO  moDtht,  have  an  option  to  purokaae  the  mort- 
gaged stock  at  a  cettain  price  is,  in  my  opinion,  a  clog 
or  fetter  on  the  plain  tifft'  right  to  redeem.  Some  other 
oaaee  have  been  referred  to,  but  it  is  better  to  be  content 
with  the  recent  case  of  Noakes  A  Co*  t.  Bice,  becanseit 
is  a  deoision  of  the  House  of  Lords,  snd  the  doctrine 
here  sought  to  be  apphed  is  there  stated  in  a  msnoer 
which  can  leave  no  possible  room  for  misunderstanding. 
It  would  be  easy  to  qoote  thn  langaagH  of  more  than 
me  learned  lord  who  took  part  in  the  decision  in 
nrder  to  ihow  what  test  is  to  be  applied  here,  but  I 
i?ilL  take  one  passage  only  from  tbe  judgment  of  Lord 
Davey,  who,  on  p.   34  says:  '*  The  principle  is  this, 
bbat  a  mortgage  must  not  be  converted   into  some- 
thing else,  and  when  once  you  come  to  the  conclu<iion 
bbat  a  stipulation  for  the  benefit  of  the  mortgag«>e  is 
fiart  of  the  mortgage  transaction,  it  is  but  part  of  his 
lecurity.  and  necessarily  comes  to  an  end  on  the  pay- 
ment off  of  the  loan."    It  is  really  not  arguable  that 
the  s'ipnlation  in  queition  was  not  part  of  the  mort- 
g;age   transaction  and  part   of  the  security.      It  is 
expressed  on  the  face  of  the  contract,  in  which  the 
defendant  ezprrsses  his  willingness  to  advance  the 
nouey,  subject  to,  amonff  other  things,  his  haying 
this  option  to  purchase.    And  of  course  it  was  for  thn 
benefit  of  the  mortgagee.    Therefore,  to  use  Lord 
Davey's  phrase,  it  necessarily  comes  to  an  end  on 
payment  off  of    the  loan.     There  was  nothing  to 
prerent  the  plaintiffs  giving  the  thirty  days'  notice 
immediately  after  the  advance — th^t  is  to  say,  they 
Doight  by  their  act  have  determined  the  loan  at  the 
expiration  of  a  month — and  yet,   according  to  the 
Bxpre*B  bargain,    the  defendant  might  for   eleven 
months  from  that  time  have  had  the  right  to  prevent 
;he  plaintiffs  from  dealing  with  the  debenture  stock, 
xcause  he  had  during  th^t  period  the  right  to  say 
hat  if  he  pleased  he  would  purchase  it  at  a  fixed 
)rice.     Thus  regarded  it  is  rather  an  extravagant 
nstanoe  of  a  dog  or  fetter  of  a  rixht  to  redeem,  ioas- 
nuch  as  it  interferes  with  the  ownership  of  the   very 
iroperty  which  is  ruade  the  security  of  the  loan.    In 
ihia  respect  the  tracsaotion  bears  a  close  resemblance 
'X>  that  in  NooLkea  A  Co,  v.  Bice,  where  the  mortgagee 
lought   to  impose  a   tie  on   a   public-house   alter 
edemption. 

The  plaintiff  will  therefore  have  a  declaration  that 
he  stipulation  giving  the  defendant  an  option  to 
>archase  at  any  time  within  twelve  months  at  40  per 
«nt.  is  void,  and  that  they  are  entitled  to  redeem  and 
lave  the  stock  transferred  as  they  shall  direct  on  pay- 
uent  of  whatever  is  due  for  principal,  interest,  and 
osts,  with  consequent  relief. 

BoHoitors,  H,  P.  Etcher  ;  Dale,  Newman,  is  Hood* 


Chan.  Div.        ) 
Swinfen  Eady,  J.  ] 


March  26, 


'HB  GoPHiB  Diamond  Co.  (Limited)  v.  Wood,  (a.) 

Jontrctct—Bestraint  of  trade — "  IrdereeUd  in  "  similar 
trade—  Servant  at  a  salary. 

The  manager  of  a  jewellery  business  entered  into  a 
Tvenant  with  the  proprietors  of  the  business  that  he 
fOtUd  not  become  interested  in,  either  directly  or  tn- 
irectly,  a  similar  trade  or  business  to  that  carried  on  by 
\e  said  proprietors.  Subsequently  he  entered  the  employ- 
xeni  of  a  firm  in  a  similar  business  as  an  assistant  at  a 
xed  salary. 

[a.)  Beported  by  J.  H.  Dayies,  Esq.,  Barrister-at- 

Law. 


ffeld,  tJuxt  there  was  no  breach  of  the  covenant,  as  he 
had  no  ** proprietary  or  'pecuniary'*  interest  in  his  new 
employment. 

Motion. 

This  WHS  a  motion  for  an  interim  injunction  brooght 
by  the  GK>phir  Diamond  Go.  (Limited)  to  restmin 
Algernon  Hayford  Wood,  the  defendant,  from 
temaixiing  in  the  employment  of  Messrs.  Qoldstein  & 
Co.,  who  carried  on  a  business  similar  to  that  of  the 
plaintiffs. 

The  plamtiffs  had  shops  at  Nos.  145,  96,  176,  61, 
and  124,  Begent-street,  and  Messrs.  GK>ldstein*s  shop 
was  at  No.  99,  Begent-street. 

It  appealed  tbat  in  April,  1900,  Wood,  who  was 
then  acting  or  about  to  act  as  manager  of  the 
plaintiffs'  establishment  at  168,  Begent-street,  was  a 
party  to  an  agreement  with  the  plaintiffb,  which 
agreement  contained  the  following  clause:  "The 
manager  will  not  after  tbe  termination  by  notice  or 
otherwise  of  his  engagement*  either  alone  or  jointly 
with  or  as  sgent  or  otiierwise  for  any  person  or 
pc'sons,  directly  or  indirectly  solicit  the  custom  of  any 
of  the  customers  of  the  companv,  or  set  up  or 
become  interested  in,  either  direoUy  or  indirectly,  a 
bimifar  trade  or  business  to  that  carried  on  by  the 
company  within  a  distance  of  twenty  miles  from 
Begent-street  aforesaid,  nor  in  any  wise  set  up  cr 
become  interested  in,  either  directly  or  indirectly,  any 
trade  or  business  in  opposition  to,  nor  in  any  way 
interfere  with,  the  trade  or  business  of  the  oompai  y 
during  tbe  term  of  three  years  from  tbe  date  of  the 
determination  of  his  engagem«-nt.'* 

The  defendant's  enjragement  with  the  plaintiffii  was 
terminated  in  April,  1901. 

In  March,  1902,  defendant  entered  the  employ  of 
Messrs.  Goldstein  as  assistant  salesman. 

The  plaintiffs  now  asked  for  an  interim  injunction 
ty>  lestrain  him  from  continuing  in  the  employ  of 
Messrs.  Goldstein  till  the  hearing  of  tbe  action. 

Buckmaster,  for  the  plaintiff  company. 

MarteUi,  iot  defendant,  argned  that  defendant  was 
not  ** interested"  in  the  sense  that  he  had  a  pro- 
prietary or  pecuniary  interest  in  Messrs.  (Goldstein' s 
business.    He  was  simply  a  salesman  at  a  salary. 

Counsel  quoted  Smith  t.  Hancock,  42  W.  B.  466, 
[1894]  2  Ch.  377,  and  Hill  &  Co.  t.  HUl,  36  W.  B.  137. 

Buckmaster  replied. 

SwiVFEN  Bady,  J.,  said  that  the  question  to  be 
determined  was  w^hether  tbe  defendant  was  "  inter- 
ested" in  Metisrs.  Goldstein's  business  within  the 
meaning  of  the  clause  in  the  agreement  Did  the 
covenant  entered  into  by  the  defendant  with  plaintiffs 
cover  his  present  position  P  The  coTenant  as  set  c»ut 
differed  materially  from  the  common  form.  It  did 
not  provide  that  the  defendant  should  not  be 
"engaged  or  concerned  or  interested"  in  a  similar 
busiuess,  but  simply  that  he  should  not  be  "  inter- 
ested "  therein.  If  it  was  the  plaintiffs'  intention  to 
prevent  the  employment  of  the  defendant  in  a  similar 
bosiness  it  womd  have  been  easy  to  say  so. 

In  Smith  V.  Hancock  the  word  *' interested ''  was 
treated  as  referring  to  proprietary  or  pecuniary 
interest.  In  the  present  case  the  defendant  was 
employed  as  a  servant  at  a  salary,  and  his  remunera- 
lion  did  not  depend  on  the  profits  or  gross  returns. 
There  was  therefore  no  breach  of  the  covenant,  and 
the  motion  would  be  refused. 

Solicitors  for  the  plaintiffi,  Downey  S  LinndL 

Solicitor  for  the  defendant,  E.  W.  Pheasant. 
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High  Coitbt. 


MAraxRS  V.  Ttluu 


K  B.  DiT.  1 

(Lord  AlTentone,  L.O.J.,  Mid  V  May  3. 

Barliog  and  Ohaox&bll,  JJ.)   J 

IfAinrsBfl  V.  Ttlbb.  (a.) 
AduUeroOum^Sale   of  mtlk^Bueeemife   toarrantiea — 
Jurisdidion  of  magUtrcUeB^SaU  of  Food  and  Drugs 
Act,  1875  (38  d!  39  Vict,  c  63),  «.  25,  27— Soie  o/ 
Food  and  Drugs  Act,  1899,  s,  20,  att6-«ec(totM  5,  6. 

TJie  magistrates,  in  oases  where  the  sale  and  ddivery 
has  taken  place  outside  the  jurisdiction  of  the  courtt  have 
no  jurisdiction  to  deal  with  a  ease  of  giving  a  false 
vHirraniy,  unless  the  warranty  was  given  to  the  person 
from  whom  it  was  purchased  for  anatysis, 

Oase  stated  by  magiitrateB. 

Tiiu  was  aa  appeal  by  tba  lespondent  against  a 
oonyiottOQ  for  aeUin^  milk  with  a  false  warranty 
oontrtfy  to  ttie  provisions  of  the  Sala  of  Food  and 
Drugs  Act,  1875,  s.  27,  as  amended  by  section  20  of 
the  Sale  of  Food  and  Drugs  Aot,  1899. 

The  following  facts  appear  from  tne  special  case  as 
being  proved  before  the  m«gistrate : — 

On  the  14th  of  September,  1901,  the  appellant,  who 
ii  a  farmer,  sopplied  to  the  Great  Western  and 
Metropolitan  Dairies  Co.  (Lamited),  a  chum  of  milk 
bearing  the  label  '*  Warranted  pnre  milk  with  all  itd 
cream."  The  milk  was  deiivered  to  the  company  at 
Paddmgton,  and  they  then  removed  the  labet 

On  liie  16ih  of  September  the  milk  was  sent  by  a 
carman  of  the  Dairies  Co*  to  one  Martha  Dew,  who 
canies  on  business  as  a  milk  seller  at  5,  Bechlow- 
road,  Uxbridge*  On  the  same  day  a  pint  of  milk 
was  purchased  from  Martha  Dew  by  the  respondent 
(who  is  an  inspector  under  the  Food  and  Drugs  Acts), 
and  on  being  analvzed  was  found  to  be  adulterated 
with  8  per  ceot.  of  water. 

On  the  17tih  day  of  October  Martha  Dew  waf 
summoned  before  the  megtstrates  under  the  Food  and 
Drugs  Acts  for  sellmg  new  nulk  not  of  the  nature, 
Bubstimce,  and  quality  demanded  by  the  purchaser, 
but  the  summons  was  dismissed  by  the  magistrates  on 
her  proving  (m  accordance  with  section  20  of  the  Act 
of  1875  as  amended  by  section  26,  sab-8«otion  4  of 
the  Act  of  1899)  that  she  had  purchased  the  milk 
under  a  written  contract,  and  that  she  had  sold  it  in 
the  same  state  as  when  received. 

Notice  of  these  proceedings  was  given  to  the 
Dairies  Oo.,  bat  no  notice  was  given  to  the  appellant. 
Proceedings  were  then  taken  on  the  17th  of  October 
against  the  Dairies  Oo.  for  giving  a  false  warranty 
contrary  to  section  27  of  the  Act  of  1895  as  amended 
by  section  20,  sub-section  6  of  the  Act  of  1899. 

This  summons  w«s  dismissed  on  the  ground  that 
the  compduiy  were  entitled  to  the  protection  of  section 
25  of  the  Act  of  1875,  as  am<xnded  by  section  20,  sub- 
section 6,  of  the  Ace  of  1899,  they  having  given  the 
notices  required  by  that  section. 

The  present  summons  was  then  issued  against  the 
appellant 

It  was  contended  on  behalf  of  the  appellant,  inter 
alia,  that  he  had  not  committed  any  offence  within 
the  jurisdiction  of  the  court  at  Acton. 

On  behiilf  of  therespondent  reliance  was  placed  on  the 
provisions  of  section  20,  sub-section  5,  of  the  Act  of  1899, 
which  provides  that  *'  when  the  defendant  in  a  prosecu- 
tion under  the  Sale  of  Foods  and  Drugs  Acts  has  been 
discharged  under  the  provisions  of  section  25  of  the 
Sale  of  Foods  and  Drugs  Act,  1875,  as  amended  by 
this  Act,  any  proceediugs  under  the  Sale  of  Foods 
and  Drugs  Act  for  giving  the  warranty  relied  upon 
by  the  defendant  in  such  prosecution  may  be  taken 
as  well  before  the  court  having  jurisdiction  in  the 

(a.)  Beported  by  0.  G.  Wilb&ahak,  Esq.,  Bar- 

zister-at-Law. 


place  whare  tiie  artuda  of  food  or  drug  to  wbioh  tkt 
warranty  relates  was  pozohasad  for  analysia  aa  beion 
a  court  having  jorisdiotiOQ  in  tha  place  wfaara  tte 
warranty  was  given." 

MorUm  QmUh,  for  the  appellant.~Tlfc«  jnsiija 
were  wrong  in  oonvioting  tna  appeUant.  Tna  adi 
and  ddivery  took  place  oofesida  the  junsdiotkm,  sni 
the  defendant  is  not  therefore  Uable :  Reg.  ▼•  SmUk, 
44  W.  B.  492,  [1896]  1  a  B.  596.  Seotioa  20,  aob- 
section  5,  of  the  Act  of  1899  only  applies  to  the  im- 
mediate warranty  g^ven  to  the  pnrohaaer,  aiMl  then 
is  no  similar  provision  in  tub-secfekm  6. 

L.  A.  Richards  [J.  C.  EarU  witii  him),  for  te 
respondent.— The  magistrates  were  right.  This  wii 
a  prosecution  under  section  25  of  the  Act  of  187S, 
and  pM  they  were  discharged  under  taskt  aecjtiou  dM 
case  is  within  the  Act  of  1899,  s.  20,  sub-aaotioo  5. 

Lord  ALYBBfiTon,  L.O.J.— Tiiis  is  an  impostsai 
question  on  the  construction  of  section  20,  aob-aeotinii 
6  of  the  Act  of  1899,  and  it  is  of  course  desiraole  that 
in  these  milk  cases  the  same  magistratea  should  dseids 
the  question.  In  Beg.  t.  Smith  it  was  held  Shat  ia 
cases  under  section  27  the  magistrate  had  no  powerto 
hear  the  case  whan  the  sale  and  delivery  took  place 
outside  his  jurisdiction.  Then  there  came  aection  20, 
sub-section  6  of  the  Aot|  which  provides  that  wheas 
defendant  in  a  prosecution  under  the  Sale  of  Foods  asd 
Drugs  Act  has  been  discharged  under  the  proviauBS 
of  section  25  of  the  Sale  of  Foods  and  Dmga  Aet, 
1875,  any  proceedings  under  the  Sale  of  Foods  and 
Drugs  Act  for  giving  tne  warrant  reUed  upon  bj 
the  defendant  relied  upon  in  such  prosf  oution  may  he 
taken  as  w%ll  before  a  court  having  jnriaflictina  in 
the  place  where  the  article  of  food  or  drag  to  wlueh 
the  warranty  relates  was  purchased  as  before  st  oonrc 
having  jurisdiction  in  the  place  where  the  wanast 
was  given. 

The  objection  raised  by  theappellaut  that  thia  aab- 
section  only  applies  to  ca«es  where  there  has  been  a 
prosecution  for  the  immediate  warranty. 

Turning  back  to  section  25  of  the  Act  of  1875,  si 
amended  by  section  20,  sub-section  6,  of  the  Act  of 
1899,  it  provides  that  if  the  defendant  in  any  prose- 
cution under  this  Act  prove  that  he  had  pur- 
chased the  article  in  question  as  the  same  in  nacoze, 
substance,  and  quality  as  that  demanded  of  him  by 
the  prosecutor,  he  shall  be  discharged  from  the 
prosecution. 

I  think,  therefore,  that  under  that  aeotion  no 
second  proceeding  could  be  taken.  The  prooeedingi 
against  the  dairy  company  were  in  fact  taken  under 
section  27  of  the  Act  of  1899,  as  am<*nded  by  seotioB 
20,  sub-section  5,  of  the  Act  of  1899,  and  there  ar» 
no  corresponding  words  in  that  sub-section  wfaicft 
will  give  the  magistrates  jurisdiction.  I  toink  it  ■ 
tAun  important  to  notice  ttiat  the  defence  differs,  ss 
the  defence  under  sub-section  5  is  that  they  had 
reason  to  believe  the  statements  were  true.  Althoiwb 
the  magistrates  thought  they  were  acting  under 
lection  25  of  the  Act  of  1875  they  were  really  meting 
under  section  20,  sub-section  5,  of  the  Act  of  1899, 
and  they  had,  therefore,  no  jurisdiction  to  entertain 
this  case. 
Dabunq,  J.— I  agree. 

Ohavnell,  J.-— I  also  agree.  This  section  of  the 
Act  of  1899  was  passed  to  remedy  the  defect  in  JS.  v. 
Smith,  which  raised  a  difficulty  in  the  case  of  pro- 
ceedings in  the  respect  of  a  false  warranty  originellv 
relied  upon  by  the  defendant.  They  did  not  think 
of  the  cases  of  successive  warranties. 

Appeal  allowed. 

Solicitor  for  the  appellant,  W.  T.  BickOts. 

Solicitor  for  the  respondent,  Sir  B.  NichoUon. 
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Hn.  Or.     Fkaxks,  QmsKar,  A  Tk>  (Lhotxd)  (AppBLi.AKTfl)  v.  Houohtoh  (Bupondxkt).     Hh.  Ct. 


E.  B.  Bit.  ^ 

(Xi-ird  AJvantonii,  L.C.J..  and    {  Fab.  26. 

Darling  and  Channell,  JJ.)       J 
FKA.KKB,  QCVBTO^.   &  TeX  (LqCITSD)  (^ppcilonb]  e. 

HoudHTOH  {Betpondtnt).  (a.) 
^duOorotton— SuHm— iVocoH  0/  Ntndtnp  milk  with 
buiter — Iwreated  percentage  of  uitUtr—Sah  0/  food 
and  Drugt  Act,  1870  (3S  ife  39  Fiet.  c.  63),  ».  6. 
A.purc><a»eT,  acting  on  betialf  of  an  itupeetor  und»r 
the  Sale  of  Food  and  Drugi  Act,  aJctd  /or  and  pw- 
chaaed  from  tha  apptUatdt,  grotxn,  half  a  pound  of  ont 
shilling  butter,  which  on  analyiit  teat  proved  to  contain 
7*8  per  cent,  mort  water  than  the  limit  of  16  p-r  oeid 
natural  to  butter.  Thii  exeeu  of  v>ater  (mm  oauMed  by  a 
procett  ado-pttd  by  the  appdlanlt  of  blending  milk  with 
butter.  On  the  wall  behind  the  butter  counter  in  tin 
appeltanli'  shop  there  waa  a  notice  in  large  lettert  that 
the  butler  *old  by  ihem  wat  "  ehoicetl  butter  blended  w'th 
pure  Bnglieh  fall  aream  milk  by  new  and  improved 
machinery,  whereby  it  retain*  about  20  to  24  per  cant,  of 
moiature.  Thi»  notice  wa*  visible  to  anyone  going  into 
the  shop,  though  the  purchaesr  in  thi*  oate  did  not  observe 
it,  nor  wa*  hit  attention  called  to  it 

Held,  that,  ai  an  ordinary  purehater  eniering  the  ihtm 
loouid  tee.  and  mwA  he  taken  to  have  »e«n,  the  notice,  the 
eaie  took  place  upon  the  notice,  and  ioa*  a  tale  of  blended 
butter  and  not  ordinary  biMer,  and  that,  therefore,  the 
sale  could  not  be  coiuidertd  a  tale  to  the  prg'*diee  of  the 
purehater  within  the  meaning  of  teetion  6  of  the  Bale  of 
Food  and  Drugt  Act,  1875,  and  lAat,  ther^ore,  no 
offenee  had  been  oommiUed  under  that  tedion, 

Thii  WM  a  OHO  atntad  by  joitioM  of  the  pwoe 
acting  in  and  for  the  borongb  of  Biohmond  in  th« 
ooontj  of  Snirey. 

A.t  the  petty  Mwioni  beld  at  Kiohmond  on  the  8th 
of  Angoat,  l&Ol,  an  loformation  pnfarred  by  B  ibert 
Hoogbton  (the  TMpondeDt)  agaimt  Pearki,  Qanaton, 
ft  Tee.  Limited  (the  appaHonta)  under  Matian  6  of  the 
S*le  ot  Food  and  Dniga  Aot  1876,  ohargiag  that  the 


impTored  naoluneTy,  whereby  it  retaina  about  twen^ 


ap, 


ipellwiU  on  the  im  of  July,  1W)1,  did  uala<rfnlly 
•ell  to  the  prejaiioe  of  the  pnrahaaer  half  a  pound  of 
rhilling  bnttar,  wbioh  waa  not  of  the  nature,  inbatanoe 
and  qoality  demajided,  tiie  sama  having  had  water 
added  thereto  to  the  extent  of  7'8  par  oant.  of  water 
beyond  the  naoal  limit  of  16  per  oenL  of  water 
nUaral  to  bntter,  was  heard  and  determined,  and 
the  appellanta  were  duly  oonviot^  of  the  tud  offenoe 
and  (odeied  to  pay  a  penal^  of  £30  and  ooete. 

From  the  faota  it«tad  in  the  case  it  apoeared  that  the 
appellant!  wen  grooera  and  ptovlaion  merohaota,  uid 
carried  on  buuneaa,  amougat  othet  places,  in  the 
boroogh  of  Biohmond. 

The  leapondent  waa  an  inspector  ondar  the  Sale  of 
Fond  and  Drag*  Aot  for  the  aaid  boroogh. 

On  the  12th  of  July,  1001,  the  respondent  oanaed 
Alfred  Honghton  to  au  for  and  pnrohate  on  his,  the 
respondenfa,  behalf,  at  the  appellants'  shop  a  haU- 
ponnd   of   one-ihilling  batter  for    the    purpose    of 

The  pnbllo  analyst  oartifled  that  the  batter 
oontsioed  23  S  per  ocnt.  of  watsf,  whioh  was  7-8  per 
cant  more  water  than  the  extreme  limit  of  ISpet  oant. 
natural  to  butter. 

The  hotter  so  pniobaaad  was  handed  by  the  appel- 
lants' assistant  to  Alftad  R  Houghton,  and  by  him  to 
the  respondent,  wrapped  in  two  [neoea  of  pspar.  Oa 
the  innda  wrapper  or  paper  there  was  printed  in  large 
tjpe  the  words  "Fearka'  Bntter,"  and  ondanieAth  this 
in  mooh  smaller  type,  "This  is  choicest  batter,  blendad 
with  pore  Bnglith  fall   cream   miUc,  by  new  and 


to  twenty- four 
that  deli<Moy  of 
so  famons." 

When  the  raspondant  took  off  the  ontdde  paper 
wrapper  in  the  appelltnts'  shop  in  order  to  divide  the 
bntter  into  three  p^ts  for  the  purpoie  of  analyds,  ha 
s>w  that  there  wai  somethiog  pnnted  on  the  inside 
wrapper,  bat  he  did  not  read  it  and  his  attention  was 
not  called  to  it. 

It  was  proved  by  the  appelUnti  that  it  ia  a  common 
practice  in  tha  trade  to  bleod  different  kinds  of  butter, 
and  that  tiie  ^oo*bh  adopted  by  tha  appellants  wa« 
to  pat  the  butter  into  a  chnrn  witb  foil  cream  milk 
and  this  was  reohamed.  Any  ezoss  of  water  in  tha 
bntter  in  qneatian  was  dxrived  solely  from  tha  milk 
•0  added  dnriog  this  process  of  blending.  No  water 
was  aeparately  added  to  the  batter. 

It  was  stated  in  evidence  on bebaKofthe appellants 
that  the  object  of  blending  the  butter  with  milk  in 
this  way  waa  to  give  it  aaiform  ooloor  and  flivcar 
and  to  give  it  freshnees,  bat  there  was  no  evidence 
that  the  milk  waa  so  added  to  the  batter  bacaane  it 
waa  reqnlred  for  the  preuaratton  of  tha  batter  aa  an 
article  of  commerce  fit  for  carriage  and  oonsnmpcioa. 
The  price  of  fall  cream  milk  u  three  farthings  a 
pound. 

In  a  frame  on  the  wall  behind  the  batter  oonntar 
in  the  shop  there  was  a  printed  notioa  in  large  letters 
to  the  aame  effect  as  the  notice  on  the  iuside  wrapper. 
The  butter  ooaatar  faced  the  front  of  the  shop,  and 
this  notice  was  visible  to  anyone  going  into  the  shop, 
but  tbe  respondint  did  not  observe  it  and  hi*  attention 
waa  not  called  to  it 

It  was  contended  oa  behalf  of  tha  appellants  that 
thd  inside  paper  wrapper  waa  a  label  within  the 
meaning  of  section  8  of  uie  Sale  of  F<)od  and  Drags 
Act.  187fi,  that  tha  printed  notice  in  the  shop  was 
sufficient  notice  to  the  respondent,  apart  from  thelabitl, 
and  that  there  was  no  evidence  of  fraud.  Fanhar, 
that  aa  such  wrapper  and  printed  notice  accurately 
stated  the  nature  and  composition  of  the  artiole  sold, 
there  waa  no  evidence  of  a  sale  to  the  prejudice  ot  tha 
pnrchoser  within  the  meaning  of  section  6  of  tha 
said  Aot. 

It  was  oontokded  by  tiie  respondent  that  tbe  sale 
waa  complete  before  he  entered  the  shop,  and  that 
notice  by  label  or  otharwise  wai  then  too  lata. 

That  as  the  bntter  was  delivered  in  a  piece  of 
plain  opaque  paper,  which  prevented  tha  printing  on 
the  iniide  wrapper  being  viaible  until  removed,  and 
as  in  fact  the  mapondent  did  not  read  it  and  did  not 
porposely  refrain  from  reading  it,  and  his  attration 
was  not  called  to  it,  the  inside  wrapper  did  not  oon- 
stitute  notice  1^  label  sapphed  at  the  time  ot  deliver- 
ing tha  article  to  the  person  reoeiving  the  same  within 
the  meaning  of  seoti  -n  8  of  the  said  Aot ;  uid  that  as 
he  did  not  obeerve  the  notice  on  the  wall,  and  hia 
attention  was  not  called  to  it,  it  wsa  no  notice  to  him 
ataU. 

The  justices  were  of  opinion  (1)  That  tbe  printed 
matter  on  the  inside  of  the  wrapjier  was  in  its  terms 
inaonirate  and  misleading,  and,  <»  that  ground,  waa 
not  a  anffiai»nt  nolioe  by  label  within  the  meaning  of 
section  8,  inasmuch  aa  it  atatad  tha  renilt  of  the 
biendins  to  be  to  "  retain  "  in  Hlb  butter  about  20  to 
24  per  oant.  of  moiatora,  whereby  it  acquired  delicacy 
of  flavour,  whereas  the  true  and  only  retnlt  waa  to 
add  T'8  per  cent,  ot  water  to  the  extreme  limit  ot 
16  per  oant.  nataral  to  the  bnttar, 

(2)  That  for  tiie  like  reasoua  the  notice  on  the  wall 
of  the  shop  waa  aot  a  snfdcient  notioeb 

(3)  That  aa  tha  buttar  was  delivered  in  a  plain 
piece  of  opaque  paper,  which  until  removal  eSectnally 
concealed  the  '""'^'^  wracnker  ^n*^  the  pi 
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<i  and  u  the  respondent  did  not  in  fact  read  the 
printing^  and  did  not  parposely  abstaia  from  so  doing, 
and  having  regard  to  the  nature  of  the  ardole  ask^ 
for  and  to  the  fact  that  his  attention  was  not  called 
to  the  printing,  the  inside  wrapper  did  not  constitute 
a  notice  by  label  supplied  at  tiie  time  of  delivering 
the  article  to  the  person  receiving  the  same  within  tha 
meaning  of  section  8. 

(4)  That  as  the  respondnnt  did  not  observe  the 
printed  notice  on  the  wall  in  the  shop,  and  kavuig 
regard  to  the  nature  of  the  article  asked  for  and  the 
fact  that  his  attention  wes  not  called  to  the  said 
notice  the  same  was  no  notioe  to  him  at  all. 

(5)  That  the  sale  of  the  article  was  complete  before 
the  respondent  entered  the  shop  and  that  notice  by 
label  or  otherwise  was  too  lute. 

(6)  That  the  excess  of  7*8  per  cent,  of  water  found 
in  the  butter  was  added  fraudulently  to  increase  the 
bulk  and  weight,  and  that  on  that  ground  alio  notiee 
by  label  or  otherwise  was  no  protection  to  th<) 
appellants. 

They  th(>refore  convicted  the  appellants. 

The  questions  for  the  opiaion  of  the  court  were : 

(1)  Whether  the  inside  wrapper  in  which  the  butter 
was  delivered  was  a  sufficient  notice  by  label  within 
the  meaning  of  section  8  of  the  Sale  of  Food  and 
Drugs  A.ct,  1875. 

(2)  Whether  upon  the  facts  stated  there  was 
sufficient  notice  otherwise  than  by  label  to  the 
purchaser  of  what  he  was  purchasing. 

(3)  Whether  upon  the  facts  stated  there  was  any 
evidence  that  the  excess  of  water  in  the  butter  was 
added  fraudulently  to  increase  the  bulk  or  weight. 

A$qu%th,  K,C,  {Avory,  K.G.,  and  H,  D,  Bonsey  with 
him),  for  the  appellants. — The  only  offence  created  by 
section  6  is  selling  to  the  prejudice  of  the  purchaser, 
and  unless  that  can  be  shewn  no  offence  is  committed 
within  the  section :  8andy$  v.  Small,  26  W.  B.  814,  3 
Q.  B.  D.  449.  It  cannot  be  said  that  the  sale  is  to 
the  prejudice  of  the  purchaser  when  he  knows  that 
the  article  is  mixed.  In  the  present  case  the  pur- 
chaser must  be  taken,  owins  to  the  notice  on  the  wall, 
to  have  htd  such  knowledge.  Further,  the  in«ide 
label  is  sufficient  notice,  and  complies  with  the 
provisions  of  section  8  :  Jones  v.  Jones,  68  J.  P.  653 ; 
PlaU  V.  Tyler,  68  J.  P.  71.  There  is  also  no  evidence 
of  fraud,  aod  there  has  been  full  disclosure  as  to  the 
nature  of  the  article  sold :  Spiers  dk  Pond  v.  Bennett, 
44  W.  B.  510,  £1896]  2  a  B.  65;  Fope  t.  TearU^  22 
W.  B.  950,  L.  B.  9  0.  P.  499. 

Alex.  Olen,  for  the  respondent. — There  is  ample 
evidence  to  support  the  finding  of  fraud.  The  pur- 
chaser atked  for  one-shilling  butter,  not  Pearks's 
butter  which  is  admitted  not  to  be  pure  butter.  The 
article  was  handed  to  him  in  a  double  wrapper,  and 
there  was  no  evidence  he  saw  either  the  label  on  the 
inner  wrapper  or  the  notice  on  the  wall.  The  milk 
blended  with  the  butter  was  nv^d  fraudulently  to 
increase  the  weight :  Liddiard  v.  Beeee,  44  J.  P.  233 ; 
Border  v.  Meddings,  44  J.  P.  234  ;  Pearhs  v.  Knight, 
ante,  p.  104,  [1901]  2  E.  B.  825.  It  was  for  the 
defendant  to  prove  that  there  was  no  intent  to 
defraud  (see  section  24),  that  he  did  not  do  and, 
therefore,  the  magistrates  were  compelled  to  fi»d 
there  was  fraud.  The  word  **  retains  "  in  tiie  notice 
suggests  that  by  the  process  of  blending  the  butter 
retains  moisttoe  which  otherwise  would  have 
evaporated,  whereas,  in  fact,  this  excess  of  m(»sture 
is  added  in  the  process.  That  taken  together  with 
the  relative  price  of  the  added  materid  is  suffideot  to 
enable  the  magistrates  to  conclude  that  there  was  a 
fraudulent  intent. 

AsguUhf  K.O;  replied. 


Lord  Alybbstone,  L.C.  J.—Thia  ofuse  is  not  stihi 
in  a  satitfactory  way,  and  in  the  judgment  I  iij 
about  to  deliver  I  wish  only  to  speak  for  mywU.  I 
the  court  were  satisfied  that  this  oompound  hsd  W 
sold  a^  butter  and  nothing  else  said  about  it,  th» 
would  be  evidence  of  an  offence  under  sections.  I 
think  that  was  practically  decided  in  the  osssef 
Pearks  d  Co.  v.  Knight^  and  I  shonld  have  C(»ie  t> 
the  same  conclusion,  but  certainly  ttiat  is  not  the  w 
in  which  we  ought  to  regard  this  case.  H«retti 
purchaser  asked  for  half  a  pound  of  shilliag  batk. 
Now  if  it  should  turn  out  that  there  were  varioa 
classes  of  butter  in  the  appellants'  establishmsotiiti 
that  this  was  merely  butter  at  a  diff  ^renn  price  bm 
the  other  butters  notioe  ought  to  be  gcv^.  but  I 
understand  the  facts  in  thu  case  to  be  that  tk 
appellants  are  selling  one  sort  of  batter  only— ns 
'*  blended  butter."  That  is  the  oondusion  I  dnt 
from  the  facts,  and  I  do  not  intend  anything  I  so* 
say  to  apply  to  a  case  where  different  kinds  of  bottn 
are  sold.  There  are  three  questions  left  for  « ts 
decide.  (1)  Whether  the  inside  wrapper  deiivavi 
was  a  sufficient  notice  within  section  8  ?  (2)  WuAa 
upon  the  facts  stated  there  was  sufficient  notis 
oweriviee  than  by  label  to  the  purchaser  of  wts( 
he  was  purchasing  ?  And  (3)  wnether  upon  the&A 
stated  tiiere  was  any  evidence  that  the  ezoen  ol 
water  in  the  butter  was  added  fraudulently  to  intra* 
the  bulk  or  weight  f  Speaking  for  myself,  I  smios 
satisfied  that  if  an  offence  had  been  made  oat  mk 
section  &  that  the  label  would  have  protected  ft* 
appellants.  Section  8  provides  that  a  penon  lisB 
not  be  guilty  of  such  an  offence  in  respect  of  theuii 
of  an  article  not  intended  fraudulently  to  incraie 
the  bulk  if  at  the  time  of  delivery  he  shall  snpplf  t^ 
purohaser  receiving  the  same  with  notioe  or  Wi^ 
If  we  were  dealing  with  that  section  only  we  ahffl^ 
undoubtedly  have  to  consider  to  a  greater  ezteot  tlw 
words  '*  intended  fraudulently  to  increase  its  boU, 
and  we  should  have  to  say  whether  or  not  st  ft* 
time  of  delivering  such  artiole  the  person  wsssnppD" 
with  notice.  I,  myself,  have  Tery  grave  dosK 
whether  delivering  an  article  such  as  in  this  om* 
with  notice  on  an  inner  wrapper  would  be  snppm 
the  purohaser  with  a  notice  or  label  at  the  time « 
delivery  of  the  article.  I  do  not  think  Jones  t.  Ja^ 
is  sufficient  authority  on  the  facts  of  this  case. 

The  second  question  is  a  most  important  <>d^^' 
whe  her  there  was  sufficient  notice  otberirise  this  of 
label.  It  is  found  as  a  fact  that  the  big  notioe  f^ 
hung  in  the  shop  behind  the  butter  counter  snd  vw» 
to  everyone  going  into  the  shop.  Th«t  is  a  ^^ 
that  an  ordinary  purchaser  going  in  to  baf  ^ 
butter  would  see  this  notice,  and  Uiat  finding  u  *^ 
at  all  qualified  by  the  statement  that  the  respoDdtfit 
did  not  see  it  and  that  his  attention  was  not  ^^J^. 
it.  I  think  it  is  quite  impossible  in  fsce  dm 
notioe  to  assume  that  it  only  applied  to  one  kisa  oi 
butter  sold  in  the  shop.  . 

I  have  come  to  the  conclusion  that  it  osoooi  ? 
taken  from  the  facts  as  stated  that  there  wss  s  wi 
of  one  of  several  classes  of  butter  at  varying  ]f^ 
but  that  there  was  a  sale  of  Peark*s  hotter  odV> 
nam^y,  the  same  article  as  descnbed  in  the  nottf^ 
That  being  so  I  think  we  are  bound  by  the  csie » 
Sandys  v.  SmaU  and  the  case  of  Spiers  dt  Po^ 
Bennett,  which  I  understand  lay  down  the  V^^ 
tton  that  if  a  purchaser  is  told  at  the  time  <'^P°^ 
and  it  is  brought  to  his  knowledge  that  ^.f^ 
sold  is  a  blendMl  article  it  cannot  then  ^  ^^ 
the  thtn^  is  being  sold  to  the  prejudice  ^^^V^ 
chaser.  Here  I  think  no  question  arises  under  m^ 
24  and  the  prosecutor  ha<  to  prove  ^^^^ 
is  a  sale  to  the  prejudice  of  the  porai>^ 
It  is  good  law  and  good  lense  that  when  *  ^^ 
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told  he  it  buying  batter  blended  with  lomething  elie 
Ii«%   is  not  entitled  to  come  to  us  and  lay  that  he 
thoug^ht  he  was  buying  butter  not  mixed  with  any- 
tbiog^.    As  to  the  terms  of  the  notice  they  are  noc 
partioularly  happy.    I  think  that  to  the  person  who 
nndentands  the  diemiitry  of  butter  and  knows  that 
it  ordioarily  contains  only  sixteen  per  cent,  of  mois- 
tare  it  woidd  be  wrong  to  say  that  it  retains  about 
twenty  to  twenty -three  per  cent,  of  moisture,  but  to 
the   ordinary  purchaser — who  within  the  ruling  of 
Sandys  v.  SnuUl  has  to  be  considered — ^the  notice  is  a 
statement  that  the  butter  is  mixed  with  milk  and  that 
it    has  in   it   23  per  cent,  of  moisture.    I  do  not 
think  any  misleading  statement  in  that  notice  can  do 
away  with  the  broad  statement  that  the  butter  sold 
at   that  shop  is   in  accordance  with  the  notice.    1 
think,  therefore,  that  the  answer  to  the  second  ques- 
tion is  in  favour  of  the  appellants  and  that  there  u 
no   evidence  of  an  offonce  under  section  6.    There 
rtamains    the   third    question,    which   has    become 
imnnaterial.    When  once  you  arrive  at  the  fact  that 
there  is  no  offence  under  section  6  the  question  of 
supposed  fraudulent  addition  does  not  arise  at  all, 
and  it  is  only  bec«use  the  magistrates  have  overlooked 
thM  true  view  of  the  law,  having  regard  to  8andy$  v. 
Small,  that  they  have  left  this  question  to  us.  I  think 
this  case  comes  within  the  deflnition  of  Gockbum, 
L-CJ.,  and  Lord  Bussell  of  Eillowen,  L.O.J.,  and 
that  there  was  no  sale  to  the  prejudice  of  the  pur- 
chaser, and  that  this  appeal  should  be  allowed. 

Dablino,  J. — I  am  of  the  same  opinion.    In  what 

the    appellants   have   done   here   they  have   sailed 

exceedingly  near  the  winds.    In  my  view  they  are 

only  saved  by  the  large  notice  which  they  had  put  up 

in  the  shop.    If  it  had  not  been  for  that,  and  they 

had  relied  simply  upon  the  labels,  my  opinion  is  that 

they  would  not  have  brought  thems«'lves  within  the 

protection  of  the  statute.    I  do  not  desire  to  sa^  a 

word  against  Jone$  v.  Jone$  becftuse  I  do  not  thmk 

that  what  was  done  here  comes  within  the  rule  in 

that  case.    There  the  paper  co?ering  was  the  usual 

way  of  delivering  the  imde  to  the  purchaser.    I  do 

not  think  that  anyone  could  say  that  the  usual  way  of 

stalling  butter  is  to  put  it  in  a  piece  of  paper  on 

which  it  is   stated  that  the  butter  is  mixea  with 

■omethiDg  else  and  then  to  wrap  ^ound  it  a  piece  of 

optque  paper   which  prevents  the  purchaser   from 

reading  what  is  on  the  inner  wrapper.    I  should  not 

think  of  saying  that  there  was  no  htbeL    There  was  a 

label  but  it  was  wanting  in  all  the  elements  present 

in  Jones  v.  Jones,    The  label  was  not,  I  gather,  put 

round  the  butter  at  the  time  of  delivering  it  to  the 

purchaser;     I   understand    the    butter   was    kept 

wrapped  up  in  the  i>aper  with  the  printed  notice  on 

and  tben  had  the  imok  outer  wrapper  put  round  it. 

With  regard  to  the  large  notice  put  up  m  the  shop  I 

think  the  wording  is  very  suspicious,  but  to  say  that 

it  makes  one  suspent  the  article  which  it  praises  is  one 

thinff,  to  say  that  it  convinces   one  it  is  prepared 

fraudulently  to  increase  its  bulk  is   another,  and, 

ex«pt  this,  I  cannot   see   any  evidence   that   the 

preparation  was  made  fraudulently  to  increase  the 

bulk    and    measure.     The   wording   is   suspicious, 

because  it   says:    "Made  by   improved   machinery 

whereby  it  retains  moisture  and  acquires  delicacy." 

That  does  not  express  the  thiog  aocnrately.    To  my 

mind  the  words  "  whereby  it  acquires  moisture  and 

delioaoy  "  would  better  meet  the  facts  of  the  case. 

Channbll,  J. — ^This  article  is  a  perfectly  legitimate 
article,  but  it  is  not  butter,  and  therefore  the  court  in 
toe  case  of  Fearks  A  Co,  v.  Knighi,  where  it  was  sold 
as  butter,  decided  that  there  was  an  offence  against 
section  6,  inasmuch  as  there  was  the  selling  a  thing 
not  of  the  nature,  substance,  and  quality  demanded. 


But  this  article  is  one  which  it  is  legitimate  to  sell  as 
blended  butter.    Whether  there  is  sufficient  evidence 
of  a  sale  to  the  prejudice  of  the  purchaser  seems  to 
depend  upon  whether  it  was  in  fact  sold  as  blended 
butter  or  as  butter,  and  it  is  obvious  that  after  the 
decision  in  Pearks  A  Co,  v.  Knight  the  appellants  here 
took  steps  intended  to  meet  tfaAt  decision  and  to  pro- 
tect themielves  by  selling  this  article  mA^ij  at  Uended 
batter.     Both  these  notices  may  be  criticiied,  but 
they  both  begin  by  saying  that  the  article  Is  dhoioesc 
batter  blendMl  and  then  go  on  to  say  that  it  contains 
more  than  the  ordinary  amount  of  moisture.    Oon- 
•equently  if  the  sale  took  place  upon  tiiese  notices 
it  is  a  sale  of  blended  butter  and  not  of  ordinary 
butter.       The    difficulty    iu     dealing    with     tbese 
ciftses   as  to  prejudice  always  arises  from  the  fact 
that  the  purchaser  before  the  court  is  nearly  always 
an  inspector  who  is  buying  for  the  purpose  of  analysis 
and  not  for  his  own  consumption,  and  so  you  have  to 
look  at  the  circumstances  and  see  whether,  if  he  ha  i 
been  an  ordinary   purchaser,  he  would   have  been 
prejudiced.    There  always  arises  the  difficulty  when 
there  is  a  notice  in  the  shop  as  to  whether  an  ordinary 
purchaser  would  have  seen  it.    An  inspector  is  not 
likely  to  go  searching  about  for  a  notice ;  we  have  to 
consider  what  an  ordinary  purchaser  would  do.    In 
this  case  there  was  a  larse  notice  in  a  conspicuous 
place  so  that  anyone  would  see  it.    That  brings  this 
case  within  the  decision  of  Spiers  A  Pond  v.  Bennett, 
which  says  that  under  such  circumstances  as  that  the 
sale  could  not  be  considered  to  be  to  the  prejudice,  of 
the  purchaser.    That  sufficiently  dispoies  of  this  case. 
The  process  was  carried  out  in  order  to  increase  the 
weignt,  bulk,  and  measure  of  the  article,  but  it  doei 
not  necessarily  follow  that  thtt  was  done  fraudulently. 
If  it  was  done  with  the  honest  intention  of  selling  the 
article  as  what  it  was— namely,  blended  butter,  there 
was  no  fraud  in  doing  something  which  would  increase 
its  weight  and  bulk. 

Appeal  allowed ;  convidion  quashed. 

8  dicitors  for  the  appellants,  Neue,  Beck,  A  Kirhy. 

Solicit  T  for  the  respondent,  T,  W.  Weeding,  Eings- 
ton-upon-Thames. 


Prob.  Div.  &  Adm.  Div.  1  March  13,  1900 ; 

Probate.  /        M«rch  10;    June  2. 

E.  V.  E.  (OTHEBWISB  T.).  (a.) 

NuUUy  of  marriage — Frigidity — Refusal  to  allow  inter- 
course — Six  montJis*  cohabitation — Variation  of  settle- 
ments. 

Where  tJie  respondent  resisted  dU  attempts  at  inter^ 
course  for  a  period  of  six  months, 

The  Court  anntUled  the  marriage  and  tfaried  the 
marriage  settlement,  ordering  the  respondent  to  pay  an 
annual  sum  to  the  petitioner. 


This  petition  alleged  that  by  reason  of  the  _ 
impotence,  or  malformation  of  the  respondent,  or 
by  some  other  physical  defect  which  existed  at  the 
time  of  the  first  ceremonv  of  marriage  ^there  were 
two,  one  civil  and  one  religions)  the  petitioner  had 
been  and  still  was  wholly  unable  to  consummate  the 
marria^  and  that  such  frigidity,  impotenoe,  or  mal- 
formaticm  was  inonraUe  by  skill. 

The  respondent  in  her  answer  did  not  admit  the 
allegations  of  the  petition. 

(a.)  Beported  by  QwYirirB  Hall,  Esq.,  Barrister- 

at-Law. 


608 


THE  WEEKLY  REPORTER.  [Jniyi».i90i.i 


VoL  L. 


High  Coxtbt. 


E.  V.  E.  (0THB11WI6B  T.). 


High  Cottrt. 


Inderwtckt  K.O.,  and  Low,  for  the  petitioner.— In 
examination  in  chief  the  petitioner  di^poeed  that  he 
had   made  the  aoauaintanoe  of  the  r«>8pondent  in 
January,  1898,  fthe  being  then  abont  22  years  old,  and 
in  Jane,  1898.  he  bAoame  engaged  to  her,  and  on  the 
7th  of  November,  1898,  they  were  married.    There 
was  no  cohabitation  of  the  parties  until  the  29th  of 
Maroh,  when  there  was  a  religions  ceremony,  and  the 
respondent's  father  gave  her   away.     The   parties 
travelled  straight  through  to  Borne  after  the  marriage 
cerecDony,  and  on  the  first  night  after  their  arrival 
there  the  petitioner  attempted  to  consummate  the 
marriage.     The  respondent   objected  very  strongly 
and  made  the  excuse  that  she  was  very  tired,  and  the 
petitiooer    desisted    from    farther    attempt.      The 
following  night  a  second  attempt  wss  made,  but  the 
respondent   screamed  and  resisted  all  attempts  for 
nearly  an  hour  by  patting  hernelf  into  an  impossible 
position,  alleging  that  it  made   hn  sick.     Farther 
attempts  were  made  about  three  times  a  week,  but 
in  Naples,  where  the  parties  travelled  to  after  they 
had  spent  a  week  in  Bome,  the  respondent  insisted  on 
having  a  separate  bedroom,  and  despire  persuasion 
and  reasoning,  the  respondent  refused  the  petitioner, 
calling  him  a  beast  and  a  brate,  and  told  him  that  no 
honourable  man  would  put  his  wife  to  such  indignities 
and  insults.    As  she  asked  the  petitioner  to  put  it  off, 
no  further  attempts  were  made  until  the  return  of  the 
parties  to  ihis  country,  about  the  3rd  or  4th  of  May. 
Another  attempt  was  then   made,  but  was   again 
frustrated  by  the  respondent    Within  a  fortnight  of 
the  marriage  she  had  threatened  the  petitioner  that  if 
he  persisted  she  woald  leave  him.     Her  resistance 
prevented  fall  but  not  partial  intercourse.    A  female 
relative  of  the  respondent,   at  the  request  of   the 
petitioner,  spoke  to  her  about  the  matter,  and  the 
rfspondent,    in    reference    to     that     conversation, 
told  the  petitioner  that  the  lady  in  question  wai 
**a  thousand   years   behind  the   times,"  and  that 
she  (the  respondent)  had  **  no  intention  of   having 
children."     The    petitioner    talked     and   reasoned 
with  the  respondent  and  continued  to  attempt  inter- 
course, but  the  resistance  got  worie.  And  on  the  10th 
of  October  the  respondent  went  to  her  parents  on  the 
understanding  that  it  was  a  short  visit.    On  the  13th 
of  October  the  petitioner  wrote  to  her  saying:  "I 
have  told  you  over  and  over  again  in  my  opinion  the 
root  of  the  whole  difficulty  is  that  no  married  couple, 
at  least  no  young  married  couple  can  live  in  happiness 
without  what  is  th#»  one  essential  thing  to  a  perfect 
union.     I  have  continually  and  persistently  tried  by 
every  means  in  my  power  (short  of  force)  to  induce 
you^  to  allow  me  what  it  is  your  duty  and  what  the 
instincts  of  nature  should  make  it  your  pleasure  to 
give.      I   have  appealed  to  you   with  loving   and 
passionate  words,    alio    with    quiet   reasoning  and 
entreaty,  but  in  spite  of  all  our  marriage  lias  never 
been  consummated  owing  to  your  persistent  objec- 
tions and  strenuous  opposition,  and  after  our  six 
months  of  married  life — unhappy  months  they  have 
been  to  me — I  can  only  assame  &e  reason  you  refuse 
to  countenance  anything  of   the  kind  is  that   you 
unfortunately  are  subject  to  or  are  suffering  from 
some   physical  incapacity.     Now  that  you  are  at 
home   once   more    I    urge   and   implore  you    once 
more    to   consult    your    own    friends     and    your 
own  doctor  so   that    this    cloud   may    be   cleared 
away.     For  if  we    are   to   live   happily   together 
you  must  get  over  those  objections  to  coniummation, 
and  you  must  really  try  to  fulfil  those  other  duties 
which  a  wife  owes  to  her  husband.    .     .    ."    On  the 
24th  of  October  the  respondent  replied :  "  I  did  not  see 
that  your  letter  needed  an  immediate  answer,  and  as 
I  went  home  to  avoid  family  troubles  I  did  not 
wish  to  be  pursued   by  them    there.     I    am    ex- 


tremely annoyed  that  you  are  behaving*  in  this  silly, 
babyish  w^.  I  suppose  you  thmk  it  is  amosinff ; 
I  don't.  I  am  in  no  hurry  to  returuy  and  ahsU  do 
so  at  my  leisure,  and  hope  to  find  yoa  in  a  better 

temi>er.     .     .     .    Yours  truly, .**     Findinff  that 

nothing  could  be  done,  the  husband  presented  thii 
petition,  and  on  the  1st  of  November.  1899,  tue 
usoal  order  for  inspection  was  made,  and  the 
respondent  declined  to  subaiit.  Dr.  Q-arlibk,  one  of 
the  examiners  appointed,  was  called,  and  pat  in  tks 
eertiftoate  as  to  the  petitioner's  ability. 

PriesUey,  for  the  respondent. — ^I  ask  nothing. 

Jethtb,  p. — I  do  not  think  anybody  elae  need  bs 
called.  I  think  it  is  suffioient.  I  see  no  reason  to 
difbelieFe  the  husband,  and  he  is  conflrmed  by  the 
examinatioo.  Therefore  there  will  be  a  deoree  utit, 
with  costs. 

On  the  29th  of  October,  1900,  the  deoree  nisi  wh 
made  absolute. 

March  2.  1902.— BCoticm  to  vary  the  report  of  tte 
registrar  on  variation  of  settlements. 

A  settlement  had  been  executed  on  the  24th  of 
October,  189S,  by  which  the  respoad«mt  asaicnsd 
to  trustees  the  sum  of  £50,000.  to  be  raised  out  of 
the  share,  estate,  or  "interest"  of  the  respondent, 
whether  vested  or  contingent  under  or  by  virtoe  of 
the  wUl  of  her  grandfather  as  soon  as  might  be  there- 
after the  same  share  and  promises  should  fall  into 
possesiion  and  be  paid  to  the  truttees.  And,  further, 
all  the  annual  or  other  income  which,  pending  the 
falling  into  possestion  of  ttie  share  and  premisei, 
should,  from  the  solemniaatton  of  the  said  intended 
marriage,  be  payable  to  the  respondent. 

Inderwidc,  K.C,  and  Lmv,  K.O.,  for  the  petitioner. 
— ^Toe  registrar  was  wrong  in  reporting  that  having 
'  regard  to  the  petitioner's  position  there  ehonld  be  no 
appUoation  of  the  settled  property  for  his  benefit. 
The  settled  fimds  ought  to  have  been  chat^^  with  a 
sum  of  money  in  favour  of  the  petitioner  to  com- 
pensate him  for  the  loss  caused  to  him  by  tbe  oondact 
of  the  respondent.  Alternatively  the  registrar  ought 
to  have  reported  in  favour  .of  some  annual  earn 
being  paid  to  the  petitioner  out  of  the  inooms 
of  the  settled  funds  during  his  life  as  compensation. 
It  was  a  moot  point  whether  in  cas^s  of  nullity  the 
settlement  became  abeolucely  tpeo  facto  void  or  not. 
The  idea  formerly  was  that  the  settlement  remained 
until  it  was  set  aside  by  the  order  of  the  court  either 
wholly  or  in  part. 

Jbttnb,  p.— Z)ormer  v.  Ward,  49  W.  B.  149,  [1901] 
P.  20,  does  not  appear  to  decide  the  point. 

Inderwick,  K.C.  —No.  A.  {ofherwiia  M)  ▼•  Jf,,  10 
P.  D.  1 78,  is  always  referred  to  ia  »uoh  drcumstanoes, 
but  the  case  does  not  bear  out  the  head-note.  The 
head-note  runs,  "  A  marriage  having  been  annnlled, 
the  court  ordered  all  the  property  of  the  alleged  wife 
to  be  reconveyed  to  her  freed  from  the  trusts  of  the 
settlement  upon  the  alleged  marriage.'*  Batt,  J.,  in 
that  case  acted  upon  the  authority  of  Ohapman  v. 
BradUy,  12  W.  B.  140,  4  De  G.  J.  &  8.  71.  Although 
a  settlement  may  be  regarded  as  not  continoing  after 
the  decree,  yet  the  property  in  the  settlement  niay 
be  deaJt  with  by  the  court  as  if  the  deoree  had  set 
atide  the  settlement. 

Bargrave  Deaw^  K^O.,  and  Prieitley. — ^The  settle- 
ment came  to  an  end  when  the  deNoree  was  made 
absolute.  The  settlement  provid<)s  that  if  the 
intended  marriage  should  not  be  solemniaed 
within  six  calendar  months  the  settlement  should 
be  void  and  the  trust  premises  be  reconveyed 
and  reassigned  or  released  to  the  respondent 
The  deoree  absolute  declared  the  matxiage  null  and 
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void,  and  therefore  the  marriage  had  never  been 
validly  solemnized.  If  the  court  has  jurisdiction, 
evem  tiien  the  only  property  which  can  be^ealt  with 
by  "the  court  is  the  income  of  the  respondents  share  of 
liar  grandfather's  estate  to  the  extent  which  she 
enjoyed  the  same  prior  to  the  date  of  the  decree 
abflolnte  and  not  the  capital  or  further  income  of 
-whnch  during  her  father's  and  the  executor's  lives 

sbe  is  not  in  possession  or  enjoyment.    This  case  is 

not  covered  by  Dormer  v.  Ward* 

Jettne,  p.,  held  that  the  efifect  of  the  deed  so  far 
as  it  referred  to  the  £50,000  was  clearly  to  setUe  the 
property,  and  what  actuaUy  passed  into  the  hands  of 
the  trustees  was  the  sum  to  be  raised  hereafter,  and 
therefore  there  was  that  reversion  in  the  hands  of  the 
trustees.  It  was  a  settlement  of  the  expectancy. 
Taking  into  consideration  the  income  of  the  re- 
spondent and  the  average  income  of  tiie  petitioner, 
tne  couA  ordered  the  respondent  to  pay  £200  a  year 
for  life  to  the  petitioner,  the  deed  securing  the  same 
to  be  settled  by  conveyancing  counsel. 

Solicitors,  Nicholson,  Graham,  A  Graham ;  Mather, 
Smith,  A  Bell,  for  Fowler,  Langley,  &  Wright,  Wolver- 
hampton. 


Oourt  of  AyiieaL 


June  6,  10,  20. 


From  K.  B.  Div.  (In  Bkcy.)      ) 

(Vanghan  WiUiams,  Bomer,  and  > 

Stirling,  L.JJ.)  ) 

In  re  A  Debtor. 
Ex  parte  The  Jttdoment  Creditor,  (a.) 

Bankruptcy  notice  —  Jtidgment  creditor  —  Seizure  hy 
eheriff  under  fi.  fa. — Withdrawal  without  return  to 
writ — Right  to  issue  notice — Bankruptey  Act,  1883 
(46  <fe  47  Vict.  c.  52),  ».  4  (1)  (g). 

A  judgment  creditor  issued  a  writ  o/fi.  fa.  against  the 
judgment  debtor's  goods,  hut,  on  learning  that  all  the 
goods  at  the  debtor*s  residence  were  claimed  hy  third 
parties,  directed  the  sheriff  to  withdraw,  which  the 
sheriff  did  witJwut  making  any  return  to  the  writ.  The 
judgment  creditor  then  issued  a  bankruptcy  notice  for  the 
amount  of  the  debt  against  the  judgment  debtor. 

Held,  on  the  evidence^  that  the  sheriff  vms  never  in 
possession  of  any  goods  of  the  judgment  debtor,  and  thai 
the  judgment  creditor  accordingly  hc^l  a  right  to  issue  the 
bankruptcy  notice,  since  there  was  no  stay,  fxpress  or 
implied,  nor  had  the  sheriff  realized  anything  by  the 
seizure  or  sale  of  the  goods  of  the  debtor,  for  which  he 
was  bound  to  account  or  make  a  deduction  from  thejudg- 
ment  debt. 

Order  of  the  registrar  discharged. 

Miller  v.  Pamell,  6  Taunt.  370,  discussed. 

This  was  an  appeal  from  an  order  of  Mr.  Begistrar 
Brougham  setting  aside  a  bankruptoy  notice  with 
costs. 

The  facts  were  as  follows : 

In  January,  1902,  a  creditor  obtained  a  judgment 
against  a  debtor  for  a  sum  of  over  £400,  and  on  the 
11th  of  February  he  issued  a  writ  of  fi.  fa.  against 
the  debtor's  goods. 

The  sheriff  seized  certain  goods  at  the  house  where 
the  debtor  resided  with  his  wife;  but  three  days 
afterwards  a  firm  of  solicitors  acting  for  the  wife  gave 
notice  by  letter  that  the  lease  of  the  house  was  in  her 
name  and  that  she  daimed  most  of  the  goods  in  it  as 

(a.)  Beported  by  H.  W.  Law,  Esq.,  Barrister^at- 

Law. 


her  absoluto  property,  while  the  remainder  were 
vested  in  the  trustees  of  her  marriage  settlement,  one 
of  whom  was  a  member  of  the  firm  of  solicitors. 
[The  evidence  of  the  debtor  and  of  the  sheriff's  officer 
as  to  the  goods  seized  is  referred  to  in  the  judgment.] 

On  the  receipt  of  this  letter  the  creditor  directed 
the  sheriff  to  withdraw,  which  he  did  on  the  18th  of 
February;  and  the  creditor  immediately  thereupon 
issued  a  bankruptoy  notice  against  the  debtor  for  the 
whole  of  the  judgment  debt. 

l^e  debtor  applied  to  set  it  aside  on  the  ground 
that  it  was  issued  in  bad  faith. 

l^e  registrar  held  that  this  had  not  been  made 
out,  but  as  it  appeared  that  the  sheriff  had  made  no 
return  to  the  writ  he  set  aside  the  notice  on  that 
ground,  on  the  authority  of  an  unreported  case  of 
In  re  Cochrane,  decided  by  the  Court  of  Appecd  on 
the  9th  of  March,  1900. 

ff,  Beed,  K.C.,  and  Bartley  Denniss,  for  the 
appellants. — ^Though  the  creditor  directed  the  sheriff 
to  withdraw,  he  could  have  obtained  another  writ  in 
another  county  without  a  return  to  the  first  writ,  and 
seizure  under  the  second  writ  would  not  be  unlawful, 
niere  is  nothing  in  this  case  which  prevents  a  bank- 
ruptoy notice  from  being  issued.  The  respondent 
must  show  that  execution  had  been  stayed ;  and  the 
authorities  only  show  that  there  is  a  stay  if  the 
creditor  is  not  in  a  position  to  enforce  execution. 
Here  there  had  not  been  a  levy  of  a  single  penny ; 
there  had  been  a  mere  seizure.  The  writ  here  is  still 
a  lively  one. 

They  cited  or  referred  to  In  re  Follows,  [1895] 
2  Q.  B.  521,  44  W.  B.  Dig.  12 ;  Ex  parU  Phillips, 
5  Morr.  40;  Edmumd  v.  Boss,  9  Price  5;  Diccts  v. 
Wa/rne,  10  Bing.  341 ;  Lee  v.  Dangar,  Grant,  &  Co.^ 
[1892]  1  Q.  B.  231,  and  in  0.  A.  40  W.  B.  469, 
[1892]  2  Q.  B.  337 ;  Ex  parte  Williams,  20  W.  B. 
430,  L.  B.  7  Ch.  App.  314  ;  Walker  v.  Hunter,  2  0.  B. 
324 ;  Ex  parte  Ghinery,  32  W.  B.  469.  12  Q.  B.  D. 
342  ;  and  Ex  parte  Woodall,  32  W.  B.  774,  13  Q.  B.  D. 
479. 

M.  Mackenzie,  for  the  respondent. — ^The  case  is 
brought  within  In  re  Follows  and  In  re  Cochrane  by 
^e  letter  from  the  wife's  solicitors.  A  creditor  issuing 
a  bankruptcy  notice  must  be  in  a  position  to  enforce 
judgment  by^  execution.  There  was  an  actual  levy 
un£r  the  writ,  and  having  seized  and  abandoned  the 
goods  the  creditor  could  not  re-enter  for  the  whole 
amount. 

He  cited  Clerk  v.  Withers,  1  Salk.  322 ;  Knight  v. 
Colehy,  5  M.  &  W.  274,  approving  the  rule  laid  down 
in  Miller  v.  Famell,  6  Taunt.  370 ;  Percival  v.  Stamp, 
2  W.  B.  14,  9  Exoh.  16 ;  Levi  v.  AbboU,  4  Bxch. 
588  ;  and  Chapmafn  v.  Bowlhy,  8  M.  &  W.  249. 

DennisSf  in  reply. — The  seizure  was  a  seizure  of  a 
stranger's  goods,  and  therefore  no  seizure  at  all.  In 
Clerk  V.  WitTiers  the  judgment  creditor  had  made  his 
election  to  hold  to  the  goods. 

He  cited  Angell  v.  Baddeley,  26  W.  B.  137, 3  Bx.  D. 
49 ;  Shaw  v.  Kirhy,  52  J.  P.  182. 

[Stirlino,  J.,  referred  to  Bagshawes  (Limited)  v. 
Deacon,  46  W.  B  618,  [1898]  2  Q.  B.  173.] 

Our.  adv.  vuU. 

June  20.— VATjaHAir  Williams,  L.J.,  delivered 
the  judgment  of  the  court  as  follows :  lii  this  case 
the  question  is  whether  a  bankruptcy  notice  ought 
to  be  set  aside  on  the  ground  that  at  the  time  of 
the  service  of  the  notice  a  writ  of  fi.  fa,  had  been 
delivered  to  the  sheriff  and  seizure  had  been  made 
thereunder,  and  no  return  had  been  made  by  the 
Kheriff.  Now  Miller  v.  Pamell  is  a  plain  authority 
for  the  proposition  that  if  a  judgment  creditor  does 
cause  the  sheriff  to  execute  nis  fi.  *  '^re  h^ 
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oannot  have  a  writ  of  ea.  $a,  till  the  fi.  fa.  ii  com- 
pletely  executed   sDd  returned,    and   that   this  is 
so    even   though   the  ezeontion  creditor   abandons 
the    seizure    of    the    goods.      Miller    v.    Pamell 
was    recognized    ai    good    law    in     Chapman   ▼• 
Bowlby,    and   by  Pollock,  O.B.,    and   Ifartin,    B., 
in  AfSdrewB  ▼•   Saunderson,  6  W.  B.   317,   1   H.   & 
N.   725,  in  which   latter -case   it    was   strenuously 
argued,  but  unsuccessfully,   that  the   rule  against 
the   issue   of   a   new   fi,  fa,    had   no    application 
unless  something  had  been  realized  under  the  first 
execution.    But  it  is  to  be  observed  that  in  Peploe  v. 
OaUur$9  4  Moore  163,  in  the  Oourt  of  Common  Pleas, 
on  a  special  demurrer  to  a  plea  to  a  declaration  in 
9cire  faciast  the  court  held  the  plea  bad  because 
it    merely    stated    that    the     sheriff    seized    the 
debtor's   goods     and    took     them     in     execution, 
and    did   not    proceed    to   state   that   the   sheriff 
had  returned   we   writ.     The   goods  might  have 
been  restored  to  the  defendant,  and  on  this  ground 
the  plaintiff  was  entitled  to  judgment.     This  case 
certiunly  seems  to  assume  that  there  may  be  a  second 
writ  if  the  goods  seized  under  the  first  writ  hod  been 
restored  to  the  jud^ent  debtor.    Bui  be  this  how  it 
may,  this  case,  decided  on  special  demurrer,  cannot 
be  taken  to  overrule  Miller  v.  Pamell^  which  was 
acted  on  in  Andrews  v.  Saunderson  and  many  other 
cases  since  Peploe  v.  Oalliere,  but  of  course  might 
nevertheless  fortify  this  court  if  we  were  disposed  to 
review  Miller  v.  Pamell,    There  is  one  more  observa- 
tion we  would  wish  to  make  on  Miller  v.  Pamell^  and 
that  is  that  its  authority  does  not  seem  to  us  to  be 
impaired  by  the  decision  of  the  Court  of  Appealin  Lee 
V.  Dangar,  Orant,  diCo.    In  that  case  the  two  writs  of 
fi.  fa,  in  the  City  of  London  and  London  County  were 
issued  concurrently,  and  not  in  succession,  and  Miller 
V.  PwmeU  had,  therefore,  no  application.     Although 
we  have  thought  it  right,  having  regard  to  the  argu- 
ment before  us,  to  make  these  observations  on  the 
authority  of  Miller  v.  Pamdl,  we  do  not  think  that  on 
the  facts  of  the  present  case  Miller  v.  Parndl  has  any 
application.    It  seems  to  us,  on  the  evidence,  that  no 
goods  of  the  debtor  were  seized.    The  debtor  says  so 
himself,  and  althou^^h  he  goes  on  in  his  evidence  to 
say  that  there  were  m  the  house  pictures  and  personal 
property  of  his  own,  and  although  the  aheanSTB  officer's 
evioence  isnotinconsistentwithms  having  seized  every- 
thing in  the  house,  yet  we  do  not  think  that  it  is  open  to 
the  debtor  to  contend  that  ^perty  of  his  was  seized, 
because  we  think  that  the  nght  conclusion  in  fact  is 
that  the  debtor,  knowing  of  the  claim  of  the  trustees 
of  the  marriase  settlement  and  of  his  wife — which 
covered  everyuing  in  the  house,  although  he  might 
not   know   in   what  proportions  his  wife  and  the 
trustees      respectively     might     daim— deliberately 
allowed    the   execution   creditor   to    withdraw   the 
execution  and  seizure  and  restore  these  goods  to  the 
claimant    Now  Miller  v.  Pamell^  in  our  judgment, 
only  applies  in  cases  in  which  there  has  beea  a  seizure 
of  goods  of  the  judgment  debtor — ^that  is  to  say,  of 
goods  which  the  writ  directs  and  authorizes  the  sheriff 
to  seize — and  has  no  application  if  the  seizure  of  the 
goods  of  a  stranger.    If  the  seizure  is  of  goods  which 
the  sheriff    is  directed  to  seize  under  the  fi,  fa*, 
the  sheriff,  if  an  action  of  trespass  were  brought  for 
the  seizure,  would  require  tne  return  to  tbe  writ 
to    enable    him     to    justify     under     the   fi,    fa, 
{Hodgkinson   v.    Whdll^,   2  Cr.   &  J.   86) ;    and  in 
Andrews  v.  Saunderson,  Pollock,  C.B.,  pointed  out 
that   on   the   question  whether  a   second   writ   of 
execution  can  issue  without  a  return  to  the  first,  the 
test  is  not  whether  there  was  a  substantial  levy,  but 
whether  anvthing  has  been  done  which  renders  the 
existence  of  the  writ  necessary  for  the  justification  of 
the  dieriff.    It  follows  from  this  that  the  principle 


of  MiUer  v.  Pamell  will  not  make  the  issue  of  a 
second  writ  of  fi,  fa,  illegal  or  irregular  in  a  cue 
where  the  seizure  has  bMn  the  seizare  of  goodi 
other  than  the  goods  of  the  judgment  dsbtor; 
for  neither  the  wnt  nor  anything^  whioh  the  sheriff 
purports  to  do  under  it  can  justify  the  aheciff  if  ha 
has  seized  the  goods  of  a  stranger.  In  our  judgmeni 
tiie  seizure  by  the  sheriff  of  the  goods  of  a  stnagsr 
not  only  does  not  make  the  issue  of  a  freah  writ,  ssy, 
in  another  county,  wrong,  but  also  does  not  in  any 
way  intnf ere  with  the  seizure  by  the  efaeriff,  under 
the  existing  writ  of  fi,fa,,  of  any  goode  within  Idb 
bailiwick  ?niich  are  the  goods  of  the  defendant,^  sod 
consequently  fall  within  the  direction  in  the  writ  o{ 
fi,  fa.  The  seizure  of  the  goods  of  a  stnusger  may,  ci 
course,  prbvent  the  issue  of  a  fresh  writ  or  foztber 
proceedings  under  the  existing  writ  in  a  oase  where 
the  sheriff  interpleads,  because  in  suoh  a  case  there  ii 
either  an  express  stay  by  the  interpleader  order  or  an 
implicit  stay  by  the  pendency  of  thesammons.  The 
result  is  that  in  our  judgment  the  judgement  creditor 
in  the  present  case  had  a  right  to  serve  the  bank- 
ruptcy notice,  for  there  was  no  stay^  express  cc 
implied,  and  the  sheriff  had  not  realized  any  thiog  bjr 
the  seizure  or  sale  of  the  goods  of  the  debtor  for 
which  he  was  bound  to  account  or  make  a  deduotiai 
from  the  judgment  debt  mentioned  in  the  hankmptcf 
notice ;  nor  was  the  sheriff  in  possession  of  the  goodi 
of  the  judgment  debtor,  nor  had  he  ever  been  sa  We 
think  this  appeal  must  be  allowed  and  the  regiatrar'i 
order  discharged  with  costs  both  here  and  below. 

Appeal  allowed. 

Solicitors,  J,  WestcoU;  O,  Twynam, 


Appeal.  1 

(Collins,  M.B.,  and  Mathew  and  |  Jane  4. 

C<mns-Haidy,  L.JJ.)  ) 

Clatwoethy  v.  B.  &  H.  Gbbkn  (Limitbd).  («.) 

Master  and  servant — Employers*  lidbilihf — ^^^^^^f^ 
Compensation — Payment  into  court — Stay  of  P^f^ff^ 
ings — Costs  up  to  payment  into  court — Jurisdiction  of 
arbitrator — Workmen^ s  Compensation  Act,  1897  (60  j 
61  Vict,  c,  37),  Schedule  II„  par,  6— rTorfeu^' 
Compensation  Rules,  1898,  r.  5  (3}. 

The  employers  of  a  workman  who  met  with  his  darfj 
by  accident  in  the  course  of  his  employment  agreed  t»» 
his  widow  as  to  the  amount  of  compensation  to  which  de 
VMM  entitled  under  the  Worhmetvs  Compensation  Ad, 
1897,  but  refused  to  pay  her  the  amount  because  she  m 
not  taken  out  letters  of  administration.  She  commeMfd 
proceedings  under  the  Act,  and  thereupon  the  emphyvt 
paid  the  amount  into  court,  , 

Held,  that,  though  by  rule  5  (3)  of  the  irof*««»J 
Compenscftion  BuUs.  1898,  the  payment  into  foar* 
operated  as  a  stay  of  proctedings,  the  county  court jud^ 
had  jurisdiction  to  make  an  order  allounng  the  widow 
her  costs  up  to  the  payment  into  court  and  also  her  coiU 
of  the  applicalion  for  costs. 

Appeal  from  an  order  of  the  judge  of  the  Bow 
County  Court  in  an  arbitration  under  the  yfockTom* 
Compensation  Act,  1897. 

A  workman  in  the  service  of  the  employers  vor 
tained  personal  injury  by  accident  in  theooiu*^^' 
his  employment,  whidi  resulted  in  his  death. 

He  left  a  widow  and  children  wholly  dependent  od 
his  earnings  at  the  time  of  his  death.  Theempiojen 
admitted  that  the  widow  was  entitled  to  be  paia 

(a.)  Beported  by  F.  G.  BtiOKBE,  Esq.,  Bantf**' 

at-Law. 
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£300,  the  maximum  amount  of  oompensation  award- 
able  imder  the  Aot,  for  the  benefit  of  herself  and  her 
children;  and  they  said  that  they  would  pay  that 
sum  to  the  widow' when  she  had  taken  out  letters  of 
administration.  She  did  not  take  out  letters  of 
administration,  and  the  employers  refused  to  pay  her 
the  amount. 

The  widow  then  filed  a  request  for  arbitration 
under  the  Act,  and  thereupon  the  employers  paid  the 
sum  of  £300  into  court. 

An  application  was  made  by  the  widow  to  the 
county  court  judge  for  an  order  for  her  costs  up  to 
the  payment  mto  courfc  and  of  the  application. 

By  paragraph  6  of  the  Second  Schedfde  to  the  Act 
"the  costs  of  and  incident  to. the  arbitration  and 
proceedings  connected  therewith  shall  be  in  the 
discretion  of  the  arbitrator." 

Bule  5  of  the  Workmen's  Oompensation  Bules, 
1898,  provides  as  follows :  **  (1)  In  any  case  in  which 
the  amount  i>ayable  as  compensation  to  the 
dependants  of  a  deceased  workman  has  been  agreed 
upon  or  ascertained,  but  any  question  arises  as  to  who 
are  dependants,  or  as  to  the  amount  payable  to  each 
dependant,  an  appUcatton  for  the  settlement  of  such 
question  by  arUtration  may  be  made  either  by  the 
legal  personal  representative  (if  any)  of  the  deceased 
workman  on  behalf  of  the  dependants  or  any  of  them, 
or  if  there  is  no  legal  persontu  representative,  by  such 
dependants  or  any  of  them  against  the  otherdependants 
and  the  persons  claiming  to  be  dependants,  but  as  to 
whose  daim  to  rank  as  such  a  question  arises.  .  .  . 
(3)  In  any  such  case  the  employer,  if  made  a 
respondent,  may  i>ay  the  amount  of  compensation 
in  his  hands  into  court,  to  be  dealt  with  as  the  judge 
or  arbitrator  shall  direct,  and  thereupon  furtiier 
proceedings  against  him  shall  be  stayed." 

It  was  contended  on  the  part  of  tiie  appUcaAt  that 
she  had  taken  the  proper'steps  to  enforce  her  daim 
in  accordance  with  the  provisions  of  tiie  Act,  and  tibat 
she  was  therefore  entitied  to  her  costs. 

It  was  contended  on  the  part  of  the  employers  that 
the  effect  of  rule  5  (3^  was  that  the  county  court 
judge  had  no  jurisdiction  to  make  any  order  as  to 
costs  in  this  case. 

The  county  court  judge  was  of  opinion  that  the 
costs  incurred  by  the  appBcant  were  properly  incurred 
and  he  ordered  them  to  be  paid  by  the  employers, 
and  he  further  ordered  the  employers  to  pay  the  costs 
of  the  application. 

The  employers  appecded. 

AHhur  Powell,  KC,  and  W.  Addinqton  WUli$,  for 
the  employers. 

Chester  JoneBf  for  the  applicant. 

Collins,  M.B. — ^This  is  an  appeal  from  the  exercise 
of  the  discretion  of  the  county  court  judge  ordering 
the  employers  to  pay  the  applicant  her  costs  up  to 
payment  into  court  and  also  ner  costs  of  the  applica- 
tion for  costs.  The  case  seems  to  me  to  be  a  verv 
simple  one,  and  when  it  is  rightiy  imderstood  I  think 
there  is  no  ground  for  the  contttition  of  the  appel- 
lants. The  applicant  is  a  widow  who  claimed  com- 
pensation on  behalf  of  herself  and  her  childroi  in 
respect  of  the  death  of  her  husband,  who  was  killed  by 
an  acddent  in  the  course  of  his  employment.  The 
employers  agreed  with  Hie  applicant  as  to  the  amount 
of  comi>en8ation  to  which  she  was  entitied,  but  refused 
to  pay  it  unless  she  took  out  letters  of  administration. 
That  she  has  not  done.  Had  the  employers  the 
light  to  insist  on  this,  to  impose  on  her  the  obligation 
of  taking  out  letters  of  administration  as  a  condition 
precedent  to  her  right  to  receive  payment  of  the 
amount  to  which  it  was  agreed  that  she  was  entitied  P 
In  my  opinion  they  certainly   had  no-  sudi  right. 


Under  these  wcumstanoes  she  took  proceedings  to 
recover  compensation  under  the  Act,  and  then  the 
employers  paid  the  sum  of  £300  into  court.  That 
operated  as  a  stay  of  further  proceedings  under  rule 
5,  sub-rule  3,  of  tiie  Workmeirs  Oompensation  Bules, 
1898.  But  what  of  the  costs  up  to  that  time  P  Para- 
graph 6  of  Schedule  II.  to  tiie  Act  provides  that  the 
costs  of  and  inddent  to  t^e  arbitration  and  proceed- 
ings connected  therewith  shall  be  in  the  discretion  of 
the  arbitrator.  The  county  court  judge  therefore 
clearly  had  jurisdiction  over  the  costs  of  the  arbitra- 
tion, and  he  had  before  him  the  fact,  which  he  was 
entitled  to  take  into  consideration,  that  everything 
was  agreed  between  the  parties  except  as  to  a  condi- 
tion which  ought  not  to  have  been  imposed.  It  is  to 
be  noticed  that  it  was  not  till  the  apphcant's  attempt' 
to  obtain  compensation  by  agreement  had  failed  that 
she  took  proceedings  under  the  Act,  as  indeed 
she  was  then  ouiged  to  do,  and  upon  that 
the  employers  paid  the  money  into  court.  It  seems 
to  me  to  be  obvious  that  the  county  court  jud^e  had 
a  discretion  to  deal  with  the  costs  up  to  the  time  of 
payment  into  court.  But  it  is  said  that  he  had  no 
right  to  order  the  employers  to  pay  the  applicant's 
costs  of  the  application  for  costs.  I  cannot  agree 
with  that  suggestion.  In  my  opinion  the  provision 
in  rule  5  (dj  as  to  payment  of  money  into  court 
operating  as  a  stay  did  not  prohibit  the  county  court 
judge  from  giving  the  applicant  her  costs  up  to  the 
time  of  payment  into  court,  and  also  the  costs  of  her 
application. 

Mathbw  and  Oozens-Habdy,  L. JJ.,  concurred. 

Appeal  dmnMB^d* 

Solidtors  for  the  employers,  Treadwell  &  Aylvnn. 

Solidtors  for  the  applicant,  Shaeut  Boecoe^  Mcusey, 
&  Co. 


W^  <Soutt  of  9t(0ttce. 
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''•  \  May  31. 

Jabbed  v.  Olbmxstts.  (a.) 

Vwidor  and  purcJutaer — Equitable  mortgage — Notice-^ 
Fwged  signativre — Legal  estate — TiHe  deeds* 

A  purcTioeer  who  had  notice  of  an  equitable  mortgage 
on  a  property,  paid  the  purcJuue-money  for  the  same 
upon  a  receipt  for  what  was  due  on  the  equitable  mort- 
gage being  handed  to  her  soliciiore.  The  purchaser 
acquired  also  the  legal  estaite  and  the  title  deeds.  The 
signature  to  the  receipt  was  forged. 

Held,  in  an  action  brought  by  the  equitable  mortgagee, 
that  the  equitable  mortgage  must  be  enforced  against  the 
purchaser. 

Trial  of  action. 

This  was  an  action  in  which  the  plaintiff  Nathanid 
Jarred  claimed  as  against  the  defendant  an  account 
of  what  was  due  to  him  on  an  equitable  mortgage  on 
two  semi-detached  villas,  3  and  4,  Momington-villas, 
Momington-road,  Woodford  Wdls,  Essex,  and  in 
default  of  payment  foredosure  or  sale  and  for  the 
delivery  to  him  by  the  defendant  of  the  title  deeds 
and  writings  relating  to  the  mortgaged  premises. 

The  facts  of  the  case  are  as  f o1k>ws  : 

On  the  15th  of  January,  1897,  a  Mr.  Joseph  Taylor, 
in  consideration  of  the  sum  of  £450  advanced  to  hun 
by  the  plaintiff,  signed  a  memorandum  of  deposit, 

(a.)  Beported  by  J.  Abthitb  Pbiob,  Esq.,  Barrister- 
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and  deposited  the  title  deeds  and  writings  relating  to 
the  property  with  the  plaintiff. 

In  September,  1898,  a  reoeivinff  order  in  bank- 
mptoy  was  made  against  Taylor,  who,  in  his  amended 
statement  of  affairs,  verified  on  oath,  stated  that  the 
plaintiff  was  a  fully  secured  creditor  of  his  for  £450 
and  that  the  particulars  of  his  security  were  "  Mort- 
gage of  3  and  4,  Momington-villas,  Woodford,"  fto. 

The  said  reoeiving  order  was  rescinded  in  January, 
1899. 

On  the  13th  of  July,  1899,  the  two  houses  were 
put  up  for  auction  by  Taylor,  but  were  bought  in 
by  him. 

The  defendant  in  the  action,  Mrs.  Bmma  B. 
Clements,  who  was  present  at  the  auction,  subse- 
quently entered  into  negotiations  with  him  for  the 
purchase  of  the  said  houses,  and  on  the  17th  of  Jfdy, 
1899,  entered  into  a  contract  to  purchase  them  free 
from  incumbrances  for  £630. 

An  abstract  of  title  was  furnished  to  the 
defendant's  solicitors  by  Charles  Parr,  Taylor's 
solicitor,  which  did  not  disclose  the  equitable  charge. 
The  defendant's  solicitors,  howeyer,  inspected  the 
record  of  Taylor's  bankruptcy  proceeaings,  and 
ascertained  the  existence  of  the  said  mortgage. 
Tliereupon  they  wrote  to  Parr  as  follows :  "  We  have 
to-day  made  the  usual  searches ;  but  we  thought  it 
necessary  to  inspect  the  bankruptcy  proceMxngs 
to  see  that  the  receiying  order  that  had  been 
made  had  been  discharged.    We  see  that  in  these 

Sroceedings  it  was  stated  that  Nos.  3  and  4, 
[omington-yillas  were  subject  to  a  mortgage  for 
£450.  Flease  let  us  have  an  abstract  of  this  mortgage 
and  of  the  disdiarge  of  it."  To  this  letter  they 
received  from  Parr,  on  the  6th  of  August,  1899,  the 
following  reply :  "  I  am  in  receipt  of  yours  of  yester- 
day, and  as  I  informed  you  on  the  telephone  this 
morning,  the  mortgage  you  refer  to  is  a  mere  memo- 
randum of  deposit  of  deeds,  and  I  shall  be  pleased  to 
hand  you  the  same  with  receipt  indorsed  on  comple- 
tion. I  trust  you  will  be  able  to  arrange  for  completion 
one  day  during  next  week,  as  I  want  to  get  away  by 
the  14ui."  The  defendant's  solicitors  were  satisfied 
with  this  asBurance,  and  completion  took  place 
in  due  course  on  the  10th  of  August,  1899,  when  an 
assignment  of  the  property  by  Taylor  to  the  defend- 
ant passing  the  legal  estate  was  duly  executed.  At 
itie  same  time  the  memorandum  of  deposit  with 
what  purported  to  be  an  added  receipt  dated  the  10th 
of  AugusC  1899,  in  due  form  for  all  moneys  due  on  the 
security,  signed  by  the  plaintiff,  was  handed  over  to  the 
defendant's  solicitors,  together  with  the  title  deeds  and 
papers  relating  to  the  property. 

The  signatiue  was  not  in  fact  that  of  the  plaintiff, 
but  was  forged  by  Parr,  who  was  also  at  that  time  the 

glktntiff's  solicitor,  and  with  whom  the  plaintiff 
ad  left  the  tiUe  deeds  of  the  property  for  safe 
custody.  Parr  had,  however,  recdved  no  authority 
from  him  to  deal  with  them  in  any  way.  The  plaintiff 
knew  nothing  of  the  transaction,  and  on  ascertaining 
the  facts  commenced  his  action.  HIb  lordship  con- 
sidered that  no  reasonable  precaution  was  omitted  by 
the  defendflmt  or  her  solicitors,  nor  was  the  plaintiff 
guilty  of  any  negligence  or  misconduct. 

NorUm,  KC,  and  T.  T.  MethM,  for  the  plaintiff. 
—The  defendant  is  not  in  the  position  of  a 
purchaser  for  value  without  notice.  Uer  solicitors 
were  aware  of  the  existence  of  the  equitable  mortgage. 
Under  these  circumstances  she  is  not  protected  by 
having  the  legal  estate  and  the  possession  of  the  deeds. 

Bawden,  K.O.,  and  W.  H.  Coaens-Hardjf^  for  defen- 
dant.— ^This  is  a  case  between  two  innocent  parties 
whose  equities  are  equaL  The  dslendant  has  the  legal 
estate  and  has  taken  every  reasonable  precaution. 


She  also  holds  the  title  deeds  and  had  eveiy  ressonto 
believe  that  the  equitable  mortgage  had  besa  dii- 
duurged.  The  court  should  not,  therefore,  gisnt  tba 
plaintiff  relief  against  her.  Furtfatt  the  memomidiai 
did  not  operate  as  a  charge  becaosa  it  contMnedno 
description  of  the  propinty  charged:  Batdife  ▼. 
Bamard,  19  W.  B.  764,  L.  E.  6  Ch.  652 ;  BaUe^  ▼. 
Barwi,  42  W.  B.  66,  [1894]  1  Ch.  26 ;  HewiU  t. 
Loiemars,  9  H.  449 ;  Qairuhorough  v.  Watoomt  Tvn 
OoUa  Clay  Co.,  54  L.  J.  Ch.  991. 

NorUmg  Z.C.,  replied. 

Bybvb,  J.y  after  stating  the  facts :  XJndsr  than 
drcnmstanoes  the  question  arises  whether  fiie 
defendant,  haviog  the  lecal  estate  and  possssnon  ci 
the  title  deeds,  is  entitied  to  hold  the  proper^  free 
from  the  mortgage,  or  whether  the  pbint^  ai 
equitable  mortgagee,  can  uphold  the  security. 

I  think  that  the  contention  of  the  pUmtiffmiHi 
prevail  There  was  a  subsisting  charge  in  his  fsvonr 
of  which  the  defendant  had  notice  prior  to  paymenft 
of  the  purchase-money.  Havins  such  notice,  it  wu 
for  her  or  her  soUdtors  on  her  behalf  to  be  sstiified 
that  the  incumbnmce  was  discharged  before  pertiog 
with  the  money.  They  were  satisfied  with  vhit 
appeared  to  be,  but  was  not  in  fact,,  sufficient 
evidence;  and  I  am  unable  to  say  that  the  fraud 
practised  upon  them  by  the  vendor's  soEoifton 
enabled  the  defendant  to  stand  in  the  same  pcsiiumae 
if  she  had  never  had  notice  of  the  oharge.  If  the 
arrangement  had  been  that  the  equitable  mortgagee 
should  join  in  the  assignment  to  the  defendant,  and 
he  had  not  ioined,  but  some  person  had  fraudaloDilj 
personated  him  and  forged  his  name  at  the  comple- 
tion, the  point  would  have  appeared,  I  think,  olaar; 
but  the  principle  seems  to  me  the  same. 

The  case  is  a  hard  one  upon  the  defendant,  and  not 
the  less  so  bectuse  if  less  diligence  had  been  ahova 
by  the  gentieman  who  actually  made  the  search  io 
bankruptcy  the  mortgage  would  probcibly  never  have 
been  disclosed,  and  the  purchaser  could  then  hsfe 
claimed  to  be  purdiaser  without  notice ;  but,  on  the 
other  hand,  a  decision  against  the  plaintiff  wonid 
have  been  equaUy  hard  upon  him,  as  ne  would  hsn 
been  deprived  of  his  security  wiihout  any  default  oo 
his  part  bv  the  fraud  for  which  I  feel  bound  to  hold 
the  defendant  must  suffer  instead. 

The  point  was  taken  that  the  memorandum  of  dspoiit 
did  not  operate  as  a  charge  because  the  propeitf 
included  in  it  was  not  descnoed,  but  inasmuch  aa  tin 
mortgagor  and  mortffagee  as  well  as  the  purohaeer 
all  knew  and  acted  upon  the  footfaig  tiiat  the 
property  intended  to  be  dealt  with  hj  the  memoran- 
dum was,  as  in  fact  it  was,  that  to  which  the  depositsd 
deeds  rcdated,  and  as  the  deposit  alone  woula  hsre 
created  an  effectual  charge,  I  do  not  think  that  tins 
matter  can  effect  the  resut.  It  is  a  most  unfortonate 
case. 

Judgmerd  for  the  plai$Uiff. 

Solicitors,  WaUon,  Dt/er,  &  Rydon ;  Shepheards  i 
Wcdtera. 


ifcK:}  June  10. 11. 18. 

Bbttish  Hombs  Assurakos  Cobfosation  (Lixjtsd] 

t;.  Pattebsok.  (a.) 

Parinerahip— Contract  toith  partner  be/ore  partmnhp 
— Fraud  of  oo-partner — Novation  of  original  cos- 
trad—EUction^FarinerBhip  Act,  1890  (s$  A  ^ 
Vict.  e.  39),  M.  10,  11  (a). 

(a.)  Beported  by  Paxtl  Stbioklaitd,  Bsq.,  Barriater> 

at-Law. 
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Where  A.  hae  enJtered  into  a  eotdfo/d  wOh  B*,  and  B* 
and  C,  stibiequenUif  become  partners,  hut  A.  eUeU  to 
stand  by  the  original  eontract  wUh  B.^  he  cannot,  by 
issuing  a  writ  against  B.  and  C,  make  an  etetHon  to 
novate  and  render  C.  liable,  it  being,  under  the  drcum- 
stances,  unjust. 

ThiB  was  an  aotioii  to  make  the  defendant  liable  for 
the  fraud  of  his  partner.  The  faoti  are  fully  set  forth 
in  the  judgment  of  Farwell,  J. 

The  Partnershw  Act,  1890,  providea  : 

Section  10. — miere,  b]^  any  wronfffnl  act  or  omission 
of  any  partner  acting  in  tiie  ordmary  course  of  the 
business,  of  the  firm,  or  with  the  authority  of  his  co- 
partners, loss  or  injury  is  caused  to  any  person  not 
being  a  partner  in  the  firm,  or  any  penalty  is  incurred, 
the  mrm  is  liable  therefor  to  the  same  extent  as  the 
partner  so  acting  or  omitting  to  act. 

Section  11.— In  the  following  cases,  namely — (a) 
Where  one  partner  acting  wiwin  the  scope  of  his 
apparent  authority  reoeiYes  the  money  or  property  of 
a  third  person  and  misapplies  it ;  and  (&)  Where  a 
firm  in  the  course  of  its  business  receiyes  money  or 
property  of  a  third  person,  and  the  money  or  property 
so  received  is  misapplied  by  one  or  more  of  the 
partners  while  it  is  in  tiie  custody  of  the  firm ;  the 
firm  is  liable  to  make  good  the  loss* 

Jenkins,  K,C,,  and  A,  P.  Foley,  for  the  plaintiffs. 

Upjohn,  K.C;  and  F,  Thompson,  for  the  defendant. 

Fabwell,  J.,  in  giving  judgment,  said:  This  Is 
one  of  those  unfortunate  cases  in  which  the  court 
has  to  determine  which  of  two  innocent  parties  must 
suffer  for  the  defalcations  of  a  rogue. 

The  plaintiffs  are  a  land  company,  whose  chief 
business  is  to  advance  money  on  the  mortgage  of 
house  properiy  out  of  the  funds  of  the  company  as 
and  when  available,  to  tie  holders  of  house  property 
certificates. 

The  defendant  is  a  solicitor.  In  the  year  1899  the 
plaintifh  appointed  one  Frederick  Atkinson,  who 
carried  on  onsiness  as  a  solicitor  at  Hastings  and 
Bezhill  under  the  firm  of  Atkinson  ft  Atkinson,  to 
act  as  their  solicitor  in  their  mort|Me  transactions 
on  certain  special  terms.  The  plaintifls  knew  that 
Atkinson  was  in  business  alone,  although  trading 
under  the  style  of  Atkinson  ft  Atkinson.  In  the 
earl^  part  of  the  year  1900  the  plaintiflSi  instructed 
Atkinson  as  their  solicitor  to  carry  out  a  mortgage, 
to  be  made  by  one  Ooleman.  The  business  was 
somewhat  protracted,  and  the  money  to  complete  the 
mortgaffe  was  not  sent  by  the  plaintiflii  until  March, 
1901.  In  the  meantime — ^namely,  on  the  31  st  of 
December,  1900,  the  defendant  entered  into  partner- 
ship with  Atkinson;  no  books  of  any  ami  were 
produced  to  him,  but  accountants  on  his  behalf 
examined  the  a£Burs  of  Atkinson,  and  gave  a  satis- 
factory report. 

The  deed  of  partnership  was  dated  the  31st  of 
December,  1900,  and  recited  that  it  hod  been  agreed 
that  the  defendant  should  purchase  a  third  share  of 
Atkinson's  business,  itiAlii<li«g  profits  of  offices  and 
appointments  held  by  Atkinson,  for  £1,500,  which 
was  paid  on  the  execution  of  the  deed.  It  then 
provided  that  Atkinson  and  the  defendant  should 
become  partners  in  tiie  profession  of  solicitors  and 
conv^ancers  in  oontinnatioii  of  the  business  caiiied 
on  for  many  years  by  Atkinson,  from  the  let  day  of 
December,  1900,  during  their  joint  lives  under  the 
style  or  firm  of  Atkinson  ft  Patterson,  and  thaft 
neither  partner  should  enter  into  any  engagements 
on  behalf  of  the  firm  except  in  i1»  name.  Under  this 
deed  the  benefit  of  the  contract  between  Atkinson 
and  the  plaiwtiflli  re  Odeman  would  form  part  of 
the  partnership  proAti. 


On  the  6th  of  February,  1901,  Atkinson  save 
notice  in  writing  to  the  plalntiffii  that  he  nad 
taken  the  defendant  into  partnership,  and  that  the 
style  of  the  new  firm  would  be  Atkinson  &  Patterson. 
The  plaintLBb  received  this  notice,  but  paid  no 
attention  to  it.  Their  house  property  manager  was 
called  and  said  that  he  continued  to  correspond  with 
Atkinson  ft  Atkinson  and  ultimately  sent  them  the 
money  to  complete  Goleman's  mortgage  because  he  had 
no  instructions  to  act  otherwise.  The  money  to 
complete  the  Goleman  mortsrage  was  in  fact  sent  by 
a  cheque  dated  the  23rd  of  February,  1901,  payable 
to  Audnson  ft  Atkinson  re  Goleman  or  order  in  a 
letter  dated  the  28th  of  February,  1901,  and  addressed 
to  Atkinson  ft  Atkinson.  The  cheque  was  indorsed 
"Atkinson  ft  Atkinson,"  by  F.  Atkinson,  and  a 
receipt  signed  "Atkinson  ft  Atkinson"  was  sent  to 
and  acc^yted  by  the  plaintiffs.  The  money  was  paid 
by  Atkinson  into  his  own  private  account  and  was 
embezded  by  him.  The  defendant  first  heard  of  this 
Goleman  transaction  on  the  15th  of  March,  1901,  and 
AtUnson  absconded  shortly  after.  Ko  books  of  the 
new  firm  were  in  fact  ever  kept,  and  no  partnership 
account  in  the  name  of  the  new  firm  was  ever  opened 
with  any  banker,  and  no  payments  were  made  out  of 
Atkinson's  account  to  or  for  the  benefit  of  the 
partnership.  The  name-plate  on  the  door  of  the 
office  at  Hastings  was  altered,  but  that  at  Bexhill  was 
left  untouched;  but  the  defendant  commenced  to 
attend  regularly  at  Hastings  only  on  or  about  the  6th 
of  February,  1901,  so  that littie  more  than  five  weeks 
elapsed  before  Atkinson's  dishonesty  was  discovered. 
When  the  Goleman  cheque  for  £360  was  paid  into 
Atkinson's  account,  that  account  was  ovex^rawn  to 
the  extent  of  about  £330,  and  the  balance  of  £30  by 
wludi  tiie  account  was  put  in  credit  was  drawn  out 
again  in  a  few  days.  The  defendant  had  nothing  to 
do  with  and  had  no  power  to  draw  on  this  account  of 
Atkinson's. 

Under  these  droumstances  the  plaintiffs  allege  that 
the  defendant  is  liable  as  a  partner,  and  rely  on  sections 
10  and  11  of  the  Partnership  Acts.  [His  lordship 
read  the  sections,  and  continued :]  Now  the  liability 
of  partners  which  is  dedared  oy  the  sections  is 
mex«ly  a  branch  of  the  law  of  principal  and  agent. 
*'  Bach  partner  is  an  agent  of  the  firm  and  his  other 
partners  for  the  purpose  of  the  business  of  the  partner- 
ship "  (section  5),  and  aU  the  partners  are  liable 
beoiuse  the  indiviaual  parmer  has  acted  or  contracted 
as  agent  for  them  as  either  disclosed  or  undisclosed 
principles — ^if  disclosed,  because  the  act  or  con- 
tract IS  avowedlv  with  them  or  on  their  behalf; 
if  undisclosed,  because  the  law  gives  the  other 
contracting  party  the  OE>tion  of  proceeding 
against  the  undisclosed  principal  when  discovered. 
But  where  A«,  knowing  B.  and  G.  to  be  partners, 
refuses  to  contract  with  them  jointly  and  insists  on 
contracting  with  B.  alone,  he  cannot  afterwards  treat 
G.  as  liable.  **  Where  a  man  has  an  option  to  choose 
one  or  otiier  of  two  inconsistent  things,  once  he  has 
made  his  elejstion  it  cannot  be  retracted ;  it  is  final 
and  cannot  be  altered.  Quod  semel  placuit  in 
eleetionibus  ampliuie  displicere  non  potest,"  per  Lord 
Blackburn  in  Scar/e  v.  Jardine,  30  W.  B.  893, 
at  p.  897,  7  App.  Gas.  345,  at  p.  360.  The 
several  liability  of  B.  is  a  totally  distinct  thiup 
from  the  joint  liability  of  B.  and  G.    A.  had  his 

3>tion  which  he  would  accept  andhe  elected  to  accept 
•'s  serenl  liability.  The  same  principles  apply  to  a 
oontxaotmade  between  A.  and  B.  where  JB.  subse- 
ouentlir  takes  G.  Into  partnership  and  gives  A.  notice 
tnereeL  The  question  then  becomes  one  of  novation 
— ^has  the  ori^^ud  contract  been  discharsed  by  the 
the  acceptance  of  the  new  liability?  I  ttfe  the  ~ 
as  stated  in  limfgf  on  Partnership  (5th 
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239.  A.  is,  of  conne,  not  bound  to  aooept  the  liability 
of  B.  and  C.  in  discharge  of  that  of  B.,  and  if  he  gave 
express  notioe  that  he  refused  to  do  so  he  would 
have  finally  elected  to  abide  by  the  original  agree- 
menti  but  "  he  is  not  bound  to  elect  at  once.  He  may 
wait  and  think  which  way  he  will  exercise  his  election 
so  long  as  he  can  do  so  without  injuring  other  per- 
sons " :  Scar/e  v.  Jardine, 

The  questions  that  I  have  to  decide  are  (1)  did  the 
plaintiffs  before  action  elect  either  to  aMde  by  their 
orif^al  contract  or  to  adopt  the  new  firm  as  their 
solicitors  in  Coleman's  matter  in  lieu  of  Atkinson,  and 
(2)  if  not,  can  they  so  elect  by  the  writ  or  now  at 
the  bar.  In  my  opinion  the  plaintiffs  prior  to  the 
writ  elected  to  stand  by  their  original  contract ;  they 
knew  of  the  change  in  the  firm,  but  they  did  not 
merely  continue  to  address  their  letters  to  Atkinson  & 
Atkinson  but  they  actually  sent  the  money  to  Atkin- 
son &  Atkinson  payable  to  the  order  of  Atkinson  & 
Atkinson,  and  accepted  a  receipt  from  Atkinson  & 
Atkinson.  Indeed,  it  was  hardly  contended  that  they 
had  novated  before  action,  but  it  was  urged  that  it  was 
stiU  open  to  them  to  elect,  and  thus  the  issue  of  the 
writ  was  an  election  to  novate.  In  my  opinion 
this  is  not  so,  but  the  payment  of  the  whole 
money  to  Atkinion  operated  as  an  election  to 
abide  by  the  original  contract,  and  being 
once  made  could  not  afterwards  be  retracted. 
But  even  if  this  were  not  so  they  could  not,  in  my 
opinion,  now  elect  to  make  the  dofendiuit  liable.  The 
principle  applicable  is  the  same  as  that  which  is 
applied  by  Uie  court  in  the  case  of  an  undisclosed 
prmcipal.  It  is  true  that  the  paorty  who  contracted 
with  the  agent  can  sue  the  principal  when  discovered, 
but  this  is  subject  to  the  qualification  that  nothing 
has  occun^ed  in  the  meantime  to  mi^e  it  unjust.  **  fi 
the  principal  has  paid  the  agent,  or  if  the  state  of  the 
accounts  between  the  agent  and  the  principal  would 
make  it  unjust  that  the  seller  should  cf^  on  the  princi- 
pal, the  fact  of  payment  on  such  state  of  accounts 
would  be  an  answer  to  the  action  brought  by  the  seller 
where  he  had  looked  to  the  responsitdlity  of  the 
agent"  :  per  Bayley,  J.,  TTiompaon  v.  Davenport,  9 
B.  &  C.  78,  at  p.  89.  It  would,  in  my  opinion,  be 
manifestly  unjust  to  allow  the  plaintiffs  to  deal  with 
Atkinson  alone  so  long  as  a  payment  was  to  be  made 
by  them,  and  to  allow  them  to  elect  to  desl  with 
Atkinson  &  Patterson  when  the  liability  for  the 
sum  BO  paid  to  Atkinson  alone  came  in  question.  The 
plainliffs  relied  on  the  sections  of  the  Partnership 
Act,  to  which  I  have  referred,  but  that  Act  is  dedara- 
tory  only.  It  states  the  law  as  it  affects  partners  in 
relation  to  third  persons  under  ordinary  conditions, 
and  in  the  absence  of  special  circumstances.  It  in  no 
wise  affects  the  acts  or  defaults  of  third  persons  con- 
tracting with  the  partners  or  any  individual  member 
of  the  firm.  It  is  said  that  the  case  of  the  defendant 
falls  within  the  exact  terms  of  sections  10  and  11  (a) 
inasmuch  as  Atkinson  was  "  acting  in  the  ordinary 
course  of  the  business  of  tiie  finn"  (section  10),  and 
'*  acting  within  the  scope  of  his  apparent  authority  " 
(section  11  (a) } ;  but  even  if  this  were  so,  the  plfon- 
tiffB*  contention  would  involve  the  introduction  of 
some  such  words  as  these:  ''Notwithstanding  that 
the  person  complainiog  has  declined  to  contzact  with 
or  recognize  the  partner  as  partner.''  But  the  words 
of  the  Act  do  not  refer  to  the  rights  and  liabiUties  of 
the  partners  inter  ee  in  the  abstract,  but  only  in 
relation  to  contracts  made  with  or  acts  done  to  the 
detriment  of  third  persons,  and  those  third  persons 
must  be  persons  who  are  dealing  witii  the 
partner  as  such  or  who  are  in  a  position 
to  elect  to  deal  with  the  partner  as  such 
or  to  treat  his  wrongful  act  as  the  act  of  a 
partner*    In    my  opinion   the   defendant  does  not 


come  within  the  words  of  the  Act,  because  I  do  not 
think  that  it  is  open  to  a  third  person  to  assert  tiiat 
the  individual  with  whom  he  has  intentionally 
contracted  as  an  individual  on  his  several  contract, 
or  witii  whom  he  has  elected  to  continue  as  on  a 
contract  with  an  individual,  can  be  heard  to  say  that 
such  person  was  acting  in  the  ordinary  course  of  the 
business  of  the  firm  or  was  acting  witlun  the  scope  of 
his  apparent  authority,  when  he  knew  that  he  was  not 
acting  or  appearing  to  act  |or  the  firm  at  all,  and  he 
preferred  to  have  it  so.  Further,  in  my  opinion, 
section  11  (h)  had  no  application,  because,  under  the 
ciroumstanoes,  I  think  it  imposrible  to  hold  that  tiie 
firm  of  Atkinson  ft  Patterson  did,  in  fact,  receive 
money  or  property  of  the  plaintiffs.  The  cheque  was, 
as  I  have  said,  drawn  i>ayable  to  Atkinson  & 
Atkinson,  was  intentionally  sent  in  a  letter  addressed 
to  Atkinson  ft  Atkinson,  and  was  paid  into  tbe 
account  of  Atkinson  alone,  and  was  received  and 
dealt  with  by  Atkinson  alone.  The  plaintiffs'  action 
fails  and  must  be  dismissed  with  costs. 

Solicitors,  Bawlings  dk  Butt ;  Field,  Boscoe,  <fe  Go, 


Ohan.  Div. 
Buckley 


Wv.  ) 


April  23,  24,  25,  26,  30. 

Bboomb  V,  Spbak.  (a.) 

Company — Froepectue — Contra^  hy  company — Omimon 
from  proapectue—Bighti  to  be  **  honourably  met"— 
Cancelled  contract — Cancelling  contract — Untrue  staie- 
ment-^Companiee  Act,  1867  (30  &  81  Vict,  c  131), 
8.  SS—lXrectora'  LiabtlUy  Act,  1890  (53  <k  54  VicL  c 
64),  «.  3. 

By  an  agreement  of  the  9th  of  May,  1898,  a  promoter 
agreed  to  float  a  comparty  for  a  sum  equal  to  one  per  cent, 
on  its  nominal  capital,    SubsequenUy  it  was  resolved  to 
purchase  the  business  of  another  company  as  a  going 
concern^  and  the  company,  by  a  letter  of  the  2lst  of 
Septemher,  a  resolution  of  the  1st  of  October,  and  a  letter 
of  the  1st  of  October,  entered  into  a  contract  with  the 
promoter  by  which  the  promoter  agreed  to  advance  the   , 
sum  of  £14,250,  which  w(m  required  as  a  deposit  in 
respect  of  the  purchase,  and  the  company  agreed  to  repay 
him  that  amount  together  with  a  commission  of  £7,500. 
T?ie  agreement  of  purchase  was  signed  on  the  2Qth  of 
September.     The  directors  of  the  vendor  company,  some 
of  whom  were  to  join  the  board  of  the  new  company^ 
objected  to  the  payment  of  the  £7,500.     The  promoter 
was  ctccordingly  ctssured  thai  his  right  to  receive  proper 
remuneration  for  commission  would  be  honourahly  met, 
andt  with  his  consent,  the  contract  contained  in  the  letter 
of  the  2\8t  of  September  was  cancelled  by  a  resolution  of 
the  l(Hh  of  October  and  a  letter  of  the  IHth  of  October, 
Subsequently  the  directors  issued  a  prospectus  in  which  it 
toas  stated,  on  the  advice  of  counsel,  that  the  only  con" 
tracts  to  which  the  company  was  a  party  were  those  of 
the  9th  of  May  and  the  26th  of  September, 

Held,  that  the  contro/ct  to  pay  the  promoter  the  com' 
mission  of  £7,500  contain^  in  the  letter  of  the  21st  of 
September,  the  resolution  of  the  1st  of  October,  and  the 
letter  of  the  1st  of  October  was  not  wholly  cancelled  by  the 
contract  contained  in  the  resolution  of  the  \Oth  of  Odmer 
and  the  letter  of  the  \%th  of  October,  and  that  in  any 
event  both  contracts  should  have  been  disclosed  in  the 
prospectus  under  section  38  of  the  Companies  Act,  1867, 
and  that  the  statement  in  the  prospectus  that  the  only  con- 
tracts to  which  the  company  was  a  party  were  those  of 
the  9th  of  May  and  the  26th  of  September  was  a  false 
statement  within  the  Directors^  Liability  Act,  1890. 

(a.)  Beported  by  H.  L.  Obiostoit,  Esq.,  Barrister-* 

at- Law. 


Vol.  L. 
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Bhooicb  v.  Spbix. 


High  Gottbt. 


Held,  ahOf  that  the  fad  thai  the  corUract$  were  omUted 
from  the  proepecttu  on  the  advice  of  couned  was  no 
defence  to  an  action  wider  either  statute^ 

Aotion  with  witnesses. 

This  was  ma  aotion  brouffht  by  a  shareholder  against 
the  chairman,  Mr.  Pam  Speak,  and  two  of  the 
directors,  Messrs.  Shepheard  and  Olayton,  of  the 
Iiondon  and  Northern  Bank  (Limited),  to  recover 
damages  in  respect  of  the  non-disclosnre  of  certain 
oontraets  in  a  prospeotos  on  the  faith  of  which  the 
plaintiff  took  shares. 

The  company,  which  was  incorporated  in  April, 
1898,  did  not  originally  contemplate  the  acquisition 
of  any  existing  busmess. 

Under  an  agreement  dated  the  9th  of  Ma^,  1898, 
Mr.  Bowden,  the  promoter,  was  to  receive  for 
promotion  expenses  a  sam  equal  to  1  per  cent,  on  the 
then  nominal  capital  of  the  company. 

Snbseqnently  it  was  resolved  to  purchase  the 
bosiness  of  the  Leeds  Joint  Stock  Bank.  The  Leeds 
directors  demanded  a  deposit  of  £14,250,  and  this 
amount  Bowden  agreed  to  advance. 

On  the  21st  of  September,  1898,  a  letter  was 
written  on  behalf  of  the  bank  to  Mr.  Craig  fwho 
was  Bowden's  nominee  for  this  purpMDse),  nndettakinff 
to  repay  the  amount  of  the  deposit,  together  witn 
£7,600  bonus  for  the  loan. 

On  the  26Ui  of  September  the  amement  for  the 
agreement  for  the  purchase  of  theXeeds  Bank  was 
signed,  and  the  £14,250  was  deposited. 

On  the  1st  of  October  the  agreement  to  repay  the 
amount  of  the  deposit  and  to  pay  the  bonus  of  £7,500 
to  Oraig  was  adopted  at  a  meeting  of  the  board,  and 
a  letter  to  that  effect  was  sent  on  behalf  of  the  bank 
toCfanaig. 

At  a  meeting  of  the  board  on  the  10th  of  October, 
at  which  some  of  the  Leeds  directors  were  present, 
the  question  of  the  payment  of  the  bonus  to  Bowden 
was  discussed.  Two  of  the  Leeds  directors — Messrs. 
Bray  and  Gaunt — ^were  very  hostile  to  the  proposal 
and  refused  to  go  on  with  the  purchase  unless  it  was 
abandoned.  When  this  was  pointed  out  to  Bowden,  and 
also  that  if  he  persisted  in  hisdemand  he  stood  to  lose,  not 
only  the  amount  of  the  deposit,  but  also  the  money  which 
he  was  to  receive  under  the  promotion  agreement,  he 
consented  to  the  cancellation  of  the  contract  contained 
in  the  letter  of  the  21st  of  September.  At  the  same 
meeting  a  resolution  was  passed  in  the  foUowing 
terms :  '*  That  after  fuU  diwussion  and  hearing  the 
views  of  the  directors  of  the  Leeds  Joint  Stock  Bank 
(Limited),  and  upon  the  chairman  giving  Mr.  Bowden 
assurance  that  his  right  to  receive  proper  remunera- 
tion for  commission  on  introducing  the  Dusiness  of  the 
Leeds  Joint  Stock  Bank  Oa  (Lmiited),  and  raising 
the  necessary  deposit,  shall  be  honourably  met  at  a 
future  meeting  of  the  directors  of  the  London  and 
KonOiem  Bank  (Limited),  it  is  resolved,  with  the 
assent  of  Mr.  Oraig,  that  the  contract  contained  in 
the  letter  of  the  21st  of  September,  1898,  be  cancelled, 
and  that  the  subject  be  adjourned  to  a  future  meeting 
of  the  board." 

On  the  18th  of  October  Oraig  wrote  to  the  trustee 
of  the  London  and  Northern  Bank  a  letter  as  follows : 
*<Beferring  to  the  letter  which  you  wrote  to  me, 
dated  the  21st  of  September;  1898, 1  understand  that 
the  directors  of  the  London  and  Northern  Bank  have 
passed  a  resolution  to  the  effect  that  the  daim  which 
I  may  have  for  commission  in  introducing  the 
business  of  the  Leeds  Joint  Stock  Bank  (Limited)  or 
for  raising  the  necessary  deposit  shall  be  honourably 
and  properly  met.  Having  regard  to  that  assurance, 
I  am  quite  willing  to  agree  to  the  terms  of  your 
letter  to  me  beinsr  cancelled  and  the  anangement 
sdasoeing 


there  suggested 


Oduddered  at  an  end. 


On  the  24th  of  October  the  prospectus  was  issued. 
On  the  advice  of  counsel  reference  to  the  cancelled 
contract  of  the  2l8t  of  September,  1898,  was  omitted, 
and  it  was  stated  that  the  only  contracts  to  which 
the  bank  was  a  party  were  ttie  promotion  agreement 
and  the  purchase  agreement. 

On  the  faith  of  the  prospectus  the  plaintiff  applied 
for,  and  was  allotted,  shares  in  the  bank.  Subsequently 
the  bank  went  into  liquidation,  and  theplaintiffbronght 
the  present  action. 

Astbttry,  K,0.,  and  J.  RoaJeiU,  for  the  plaintiff. — 
The  effect  of  the  resolution  of  the  10th  of  October 
and  the  letter  of  the  18th  of  October  was  only  to  vary 
the  contract  to  repay  the  deposit  money  and  to  pay 
the  bonus  to  Bowden,  by  leaving  the  amount  of  the 
bonus  to  the  discretion  of  the  directors.  The  can- 
cellation was  that  of  a  document  which  fixed  the 
amount ;  it  could  only  take  effect  by  way  of  accord 
and  satisfaction;  if  Bowden  was  to  have  no  legal 
right  to  receive  anything,  there  could  be  no  accord 
and  satisfaction,  and,  eons«quentiy,  no  cancellation : 
Bayley  v.  Soman,  3  Bing.  N.  C.  915.  The  contract, 
therelore,  wi^  its  subsequent  variation,  should  have 
been  disclosed  in  the  prospectus.  Even  assuming 
that  contract  to  have  been  cancelled,  the  cancelling 
contract,  that  is  to  say,  the  resolution  of  the  10th  of 
October,  was  a  subsisting  contract,  and  should  have 
been  disclosed.  The  statement  in  the  prospectus  that 
the  only  contracts  to  which  the  bank  was  a  party 
were  the  promotion  agreement  and  the  agreement  for 
the  purchase  of  the  Leeds  Bank,  was  untrue  to  the 
knowledge  of  the  defendants,  and  renders  them  liable 
to  pay  compensation  to  the  plaintiff  under  the 
Directors*  LiabiUty  Act,  1890. 

Haldane,  K,C.y  and  F,  Ca$eel,  for  the  defendant 
Shepheard!. — The  consideration  for  Bowden  giving  up 
hisnghts  was  that  the  purchaseoftbeLeeds  Bank  should 
go  through  and  that  he  should  set  hispromotion  money, 
the  payment  of  which  was  conditional  on  the  successful 
flotation  of  the  company.  Apart  from  tiie  resolution 
of  the  1st  of  October  he  could  not  have  enforced  his 
right  to  the  payment  of  the  bonus,  for  he  was  a 
promoter,  and  was,  therefore,  dealing  with  himself. 
After  the  resolution  of  the  10th  of  October  cut 
away  his  legal  right  to  the  £7,500,  all  that  remained 
was  a  r^ationship  of  honour ;  where  this  is  the  case 
there  is  no  question  of  a  quantum  meruit.  We  rely 
on  Taylor  v.  Brewer,  1  M.  ft  S.  290 ;  BolerU  v.  BmUh, 

4  H.  &  N.  315,  7  W.  B.  0.  L.  Dig.  54,  and  the  dis- 
senting judgment  of  Parke,  B.,  in  Bryant  v.  Flight, 

5  M.  ft  W.  114.  The  obligation  to  repay  Bowden  the 
amount  of  the  deposit  remained,  but  it  rested  on  the 
implied  contract  contained  in  the  agreement  to  pur- 
chase the  Leeds  Bank.  Even  if  the  directors  were 
wrong  in  their  construction  of  the  resolution  of 
the  10th  of  October,  that  construction  was  arrived  at 
on  the  advice  of  counsel ;  tiiey  honestiy  thought  that 
the  resolution  did  not  amount  to  a  contract,  and  the 
principle  of  Cooper  v.  Fhibhs,  15  W.  B.  1049,  L.  B. 
2  H.  L.  149,  and  Earl  Beauchamp  v.  Winn,  L.  B.  6 
H.  L.  223,  21  W.  B.  Dig.  269,  applies.  It  cannot, 
therefore,  be  said  that  they  issued  a  prospectus  with 
knowledge  of  the  existence  of  a  contract  within  the 
section :  Twyorou  v.  Qro/nt,  25  W.  B.  586,  2  0.  P.  D. 
469,  at  p.  482.  Only  material  contracts  are  within 
section  38,  and  cancelled  contracts  are  not  material, 
llie  oanoelling  resolution  was  not  a  contract  at  all, 
but  a  waiver.  Our  case  under  the  Direotors'  Liability 
Act  is  even  stronger,  for  the  directors  had  a  reason- 
able ground  for  believing  the  statement  in  the  pros- 
pectus to  be  true. 

Eldon  Banket,   K.G.,  and    0.    L,   Clare,  for  the 
defendant    Speak. — ^Section    38   only    contemplates 
1  executory  contracts. 
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Bboomb  v.  Spsak. 


High  Ck)usT. 


Warmingtofif  K.O,,  and  Hon,  F,  Rusiell,  for  the 
defendant  Olayton. 

Astbury,  K.G.,  in  reply.— The  words  "properly 
met/'  in  the  letter  of  the  18th  of  October,  show  that 
Bowden  understood  the  resolution  of  the  10th  of 
October  to  mean  that  he  was  to  have  a  quantum 
meruUn  If  this  was  not  the  case,  he  could  still  have 
sued  on  the  subsisting  contract.  In  any  case  it  takes 
a  contract  to  cancel  a  contract :  Oosa  v.  Lord  Nugent, 
5  B.  &  Ad.  58,  at  p«  65.  The  only  contracts  which 
need  not  be  disclosed  are  those  whidi  are  not 
material:  Stdlivan  v.  Mitcal/ef  29  W.  B.  181,  5 
G.  P.  D.  455.  The  contracts  in  question  are  most 
matexiaL 

BtJOSLBY,  J. — I  consider  that  the  prospectus  must 
be  deemed  fraudulent  on  the  part  of  the  de- 
fendants. [His  lordship  here  stated  the  facts:] 
Kow  I  go  back  to  the  minute  of  the  lOtii  of 
October.  The  question  here  to  be  determined  is 
whether  on  the  10th  of  October  there  was  not  created 
another  contract  to  which  the  company  was  a  party 
by  the  resolution  passed  on  that  date.  It  is  con- 
toided  by  the  defendants  that  the  meaning  and 
result  of  this  resolution  was  that  Mn  Bowden,  when 
he  left  that  meeting,  was  to  leave  it  in  such  a  position 
as  not  to  be  entitled  as  of  right  to  a  single  penny — 
that  he  was  to  throw  himself  upon  tiie  honour  or 
good  feeling  or  generosity  of  the  m>ard  as  to  whether 
he  was  to  have  anythinff  or  nothing.  Now  I  do  not 
think  that  was  the  result  of  it.  The  dhainnan  at  the 
meeting,  as  the  price  of  the  destruction  of  the  letter 
of  the  2lBt  of  September,  gave  Mr.  Bowdmi  an  assur- 
ance. It  seems  to  me  that  in  doing  that  he  was  acting 
as  representing  the  board,  or  to  speak  more  correctly, 
as  representii^  the  bank.  Kow  was  that  assurance 
one  under  which  Mr.  Bowden  was  to  give  up  every- 
thing provided  they  were  minded  to  give  him  nothing  ? 
I  think  not.  Mr.  Bowden  had  stood  in  peril ;  he  had 
found  the  £14,250,  and  he  stood  in  peril  of  losing 
that  altogether.  But  was  it  likdy  tiiiat  he  was  to  have 
no  rights  at  all  reserved  to  him  by  this  alteration  as 
regards  the  letter  of  the  2l8t  of  September  ?  I  think 
not.  If  that  was  meant,  why  did  not  the  minute  say 
so  P  Why  does  it  not  express  in  so  many  words  that 
he  is  to  throw  himself  upon  the  generosity  of  the 
board  and  have  no  rights?  It  is  admitted  on  all 
hands  that  he  was  possibly  to  get  somethkig,  and  the 
question  argued  is,  was  he  to  get  a  quantum  meruit— 
that  is  to  say,  was  he  to  have  therif^ht  to  what  was  fair, 
or  was  he  to  rest  only  upon  a  promise  with  a  discretion 
in  the  directors  as  to  whether  they  would  give  him 
anything  or  nothing?  Now,  looking  first  to  the 
language  of  the  resolution,  and  ilimlring  of  what  the 
situation  was,  I  think  the  intention  was  to  reserve  1dm 
a  right.  The  language  is  this:  the  assurance  is 
**  that  his  right  to  receive  proper  remuneration  *'  for 
something  '*  shall  be  honoun&ily  met."  The  defen- 
dants seek  to  say  that  those  words  mean  that  there 
shall  survive  to  him  only  a  debt  of  honour,  a  debt 
resting  at  the  discretion  of  the  board.  That  is  not 
consistent  with  the  language,  and,  I  think,  not  con- 
sistent with  the  position  of  ^e  parties  as  they  stood 
at  that  time.  I  think  that  they  intended,  and  that 
Mr.  Bowden  acted  upon,  the  footinglUiat  his  right  to 
receive  something  was  admitted.  What  was  proper 
was  not  admittM,  and  as  regards  the  question  of 
amount,  that  was  left  to  honour  in  tibds  sense,  that 
it  was  to  be  a  fair  and  proper  sum,  not  a  sum  to  be 
paid  only  as  a  debt  of  honour,  but  a  fair  and  proper 
sum.  For  the  purpose  of  construing  the  language  of 
this  resolution,  I  cannot  read  the  letter  to  explain 
it,  but  I  feel  myself  fortified  in  giving  that  meaning 
to  the  words  when  I  find  that  on  the  18th  of  October 
a  letter  which  Mr.  Craig  was  asked  to  sign,  and  which 


had  been  drafted  in  point  of  fact  by  the  sohoiton  in 
counsel's  duunbers,  varied  this  word  "honourably" 
by  saying  "  honourably  and  properly  met."  [Hjb  lord- 
ship then  referred  to  the  evidence  as  supportmg  thii 
construction  of  the  resolution,  and  continued:] 
Now  with  that  I  want  to  go  on  to  consider  quite 
shortly  what  is  the  law  that  I  ought  to  apply  to  thii, 
having  regard  to  the  cases  of  Taylor  v.  Brewer, 
Brvant  v.  Flight,  and  Roberta  v.  Smith.  What  I  have 
to  look  to  on  those  authorities  is  this  :  was  this  a  mers 
promise,  leaving  it  to  the  discretion  of  the  promiior 
to  say  what  t^e  figure  was  to  be,  or  was  it  a  contnct 
upon  which  Bowden  could  have  sued  ?  In  Taylor 
V.  Brewer,  in  1813,  the  words  were  to  the  effBct 
"Such  remuneration  as  shall  be  deemed  right,"  and 
in  Roberta  v.  Smith,  in  1859,  **  Any  remuneration  you 
may  think  me  deserving  of."  In  both  those  cues  it 
was  held  that  an  action  would  not  lie.  In  Bryant  y. 
FligTU,  in  1839,  the  words  were  "The  amount  of 
payment  I  leave  entirely  to  you."  It  was  held  tbat 
an  action  would  lie,  but  Parke,  B.,  dissented.  Now 
all  of  tiiose  cases  were  considered  the  other  day  in 
the  Court  of  Appeal,  in  the  case  of  Loftua  v.  ItoherU, 
18  Times  L.  B.  532,  and  Yaughan  Williams,  L.J., 
sums  them  up  by  saying  this :  "  The  decision  in  the 
first  of  these  casei  and  the  third,  and  the  dissentient 
view  of  Parke,  B.,  in  the  second,  was  this— that 
wherever  words  wMch  by  themselves  constituted  a 
promise  were  accompanied  by  words  which  showed 
that  the  promisor  was  to  have  a  discretion  or  option 
as  to  whether  he  would  carry  out  that  which  par- 
ported  to  be  the  promise,  the  result  was  that  there 
was  no  contract  on  which  au  action  could  be  brought 
at  all.  The  doctrine  was  an  old  one.  In  Leake  on 
Contracts  (3rd  ed.),  p.  3,  it  was  expressed  thui: 
"  Promissory  expressions  reserving  an  option  as  to 
the  performance  do  not  create  a  contract." 

Now,  tiiat  being  the  law  which  I  have  to  apply,  what 
is  the  effect  of  this  resolution?  To  my  mind  it  is  not 
to  constitute  a  promise  mth  a  discretion  in  the  promisor. 
There  existed  at  its  date  a  legal  obligation  as  between 
the  bank  and  Bowden.  That  was  to  be  put  an  end  te 
so  far  as  the  payment  of  the  £7,500  was  concerned, 
but  what  was  to  be  substituted  for  it  was  this,  that 
the  right  of  Bowden  to  receive  something  was  to  be 
admitted ;  the  amount  that  he  was  to  receive  was  not 
admitted,  but  what  might  be  a  proper  amount  was  to 
be  honourably  paid  in  the  sense,  as  I  understand  it, 
that  he  was  to  be  fairly  and  reasonably  dealt  with. 
For  those  reasons  I  come  to  the  conclusion  that 
the  minute  of  the  10th  of  October,  1898,  produced 
another  contract. 

Now  with  that  I  must  go  to  the  law.  In  the  firat 
place,  it  has  been  argued  before  me  that  section  88 
of  the  Companies  A<S,  1867,  does  not  extend  beyoni 
executory  contracts.  I  think  that  is  not  so.  Section 
38,  of  cOTirse,  has  always  created  very  considerable 
difficulty  in  haiowing  what  is  the  proper  limit  to  be 
put  upon  the  very  wide  effect  of  the  generality  of  the 
expressions;  but  I  see  no  reason  for  cutting  down 
the  words  "  contracts  entered  into  by  the  company" 
so  as  to  exclude  a  material  contract  entered  into  by 
the  company,  although,  in  point  of  fact,  that  con- 
tract may  have  been  wholly  executed.  Suppose  a 
contract  between  a  promoter  and  every  memb^  of  the 
board,  that  a  promoter  will  pay  an  intending  director 
£1,000  for  serving  on  the  board,  and  that  in  return  for 
that  the  director  shall  allow  himself  to  be  appointed 
one  of  the  first  directors,  and  suppose  that  the 
money  has  been  paid,  and  that  the  director  has 
joined  the  board,  and  that  the  contract  is  wholly 
executed,  it  seems  to  me  that  that  would  still  be  a 
contract  entered  into  by  a  promoter  as  such  and  a 
director  before  the  issue  of  the  prospectus,  and  that  it 
would  be  a  material  contract,  and  I  see  no  reason  for 
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cnttuig  down  the  language  of  the  seotion  so  as  to 
exolacfe  that.  Again,  supposing  a  contract  for  the 
sale  of  property  of  any  kbid  from  A.  to  B,,  and  that 
that  has  been  wholly  executed  by  a  conveyance  by  A. 
to  0.  by  the  direction  of  B,,  but  B.'s  name  does  not 
appear  on  the  prospectus;  and  suppose  that  B.'s 
name  was  one  which,  as  being  that  of  the  promoter, 
or  for  some  reason  or  other,  would  have  been 
naturally  looked  at  by  the  intending  investor,  and  if 
he  had  known  that  B.  was  interested  in  the  matter 
it  might  have  influenced  him  in  taking  shares ;  why 
is  not  that  executed  contract,  which  certainly  was 
entered  into  by  the  promoter  or  director  in  the  case 
which  I  am  supposing,  and  possibly  by  the  company, 
not  within  the  words  "  contract  entered  into,"  because 
it  has  been  completed  by  a  conveyance,  if  the  dis- 
dosure  of  B.'s  name  would  have  been  material? 
To  take  another  illustration,  supposing  there  is  a 
contract,  and  a  material  contract,  running,  say,  for  a 
period  of  five  years  which  has  expired,  it  is  a  contract 
entered  into  by  the  company,  and  I  see  no  reason  for 
restricting  the  generality  of  the  langpiage  of  the 
section  so  as  to  exclude  it. 

Now,  what  I  have  been  addressing  myself  to  so  far 
is  the  contract  contained  in  the  letter  of  the  21st  of 
September  and  the  letter  of  the  Ist  of  October.    It  is 
true  that  at  the  date  when  the  prospectus  was  issued 
— at  least,  I  will  assume  for  the  moment  that  it  is 
true — ^that  had  been  put  an  end  to,  but  it  was  a 
material  contract,  and  I  think  as  such  it  ought  to 
have  been  disclosed,  and  the  prospectus  ought  to  have 
oontaioed  the  dates  and  the  names  of  the  parties  to 
those  three  transactions — ^namely,  the  letter  of  the 
2lBt  of  September,  the  minute  of  the  1st  of  October, 
and  the  letter  of  the  Ist  of  October.     But  now, 
farther,  by  the  minute  of  the  10  th  of  October  and 
tne  letter  of  the  18th  of  October  another  contract  was 
entered    into— namely,    a   contract    cancelling   the 
previous   contract  or  cancelUng  it  to  some  extent. 
Now  that  was  a  subsisting  contract  at  the  date  of  the 
prospectus,  and  why  should  it  not  have  been  dis- 
closed ?    It  appears  to  me  again  that  that  is  vrithin 
the  section.  Tney  would  have  been  required  to  disclose 
the  three  matters  by  date  and  parties — the  21st  of 
September,  two  of  the  1st  of  October,  one  of  the  10th 
of  October,  and  one  of  the  18th  of  October.    I  think 
both  of  those  are  matters  which  ought  to  have  been 
disclosed  within  section  38.    Then,  thirdlv,  it  seems 
to  me  that  the  letter  of  the  21st  of  September  was  not 
oanoelled  by  what  took  place  on  the  10th  and  18th  of 
October.    It  contained  two  parts — ^the  obligation  to 
return  the  deposit  and  the  obligation  to  pay  the 
bonus.    As  regards  the  latter,  it  was  put  an  end  to, 
but  as  regards  the  former,  it  was  not ;  it  was  a  sub- 
sisting contract.    The  witnesses  are  all  asreed  as  to 
ttiat.    The  company  still  remained  bound  to  repay 
the  £14,250  deposit;  and  again,  as  regards  that,  I 
think  it  was  a  subsisting  contract,  and  as  such  ought 
to  have  been  disclosed. 

Then,  lastlv,  if  I  am  right  in  the  view  which  I  take 
as  regards  the  effect  of  the  minute  of  the  10th  of 
October,  that  created  a  new  obligation ;  not  a  mere 
debt  of  honour,  but  something  which  was  binding  on 
the  company,  and  which,  therefore,  was  a  contract,  | 
and  that  ap;ain,  I  think,  ought  to  have  been  disclosed 
under  section  38. 

Kow  it  is  true  that  section  38  of  the  Act  of  1867 
hflis  been  repealed  by  section  33  of  the  Act  of  1900 ; 
but,  having  regard  to  section  38  of  52  &  53  Vict. 
c.  63  (Interpretation  Act,  1889),  it  seems  to  me  that — 
io  pomt  of  fact  the  defendants  have  not  disputed  it 
— ^the  plamtifTs  right  in  this  action  is  a  right  acquired, 
accrued,  or  incurrod  under  that  repealed  enactment, 
and  Uiat  this  legal  proceeding  can  be  instituted  as  if 
the  repealing  Act  had  not  b€«n  passed.    It  seems  to ; 


me,  therefore,  that  here  the  plaintiff  is  in  a  position  to 
avail  himself  of  the  statutory  fraud  arlsioR  upon 
section  38  of  the  Companies  Act,  1867,  and  I  £ink  he 
succeeds  upon  that  statutory  fraud. 

There  are  two  other  matters  upon  which  the  action 
might  fall  to  be  decided.  First,  the  Directors* 
Liability  Act  of  1890.  Now  upon  that  what  one  has 
to  investigate  is  whether  there  was  an  untrue  state- 
ment in  the  prospectus  or  notice  made  without 
reasonable  ground  of  belief  in  the  directors  i^t  the  . 
statement  was  true.  For  the  purposes  of  that  Act  I 
think  that "  an  untrue  statement  ''means  a  statement 
in  fact  untrue,  not  a  statement  in  the  belief  of  the 
directors  untrue.  You  have  to  see  what  the  real 
facts  are.  Now  what  were  the  real  facts  here  as 
regards  this  F  The  real  facts,  if  I  am  right,  of  coTurse, 
in  the  conclusion  at  which  I  have  arrivd,  are  that  all 
the  several  contracts  which  I  have  mentioned  were 
subsisting  contracts,  and  that  tiie  company  was  a 
party  to  them;  but  as  regards  the  contract  for 
cancellation  of  tiie  contract  of  the  2l8t  of  September, 
it  does  not  seem  to  me  possible  to  say  that  that 
was  not  a  contract  in  the  sense  of  being  a  subsisting 
contract,  and  it  was  said  that  that  contract  did 
not  exist.  That  was  untrue  in  point  of  fact. 
That  also  this  was  untrue  in  point  of  fact; 
the  agreement  of  the  21st  of  Sspteml^  had  created 
an  obligation  to  repay  the  deposit  of  £14,250,  and 
that  had  never  been  disclosed.  That  remained, 
and  that  was  a  contract,  and  it  was  untrue  to 
say  that  the  company  was  not  a  party  to  a  contract 
for  the  repayment  of  the  £14,250.  So  that  there 
were,  I  think,  other  statements  which  were  in  fact 
untrue. 

Then  had  the  directors  reason  to  believe,  aud  did 
they  believe  that  those  statements  were  true  P  Now 
here,  speakiog  as  regards  Mr.  Shepheard,  I  do  not 
for  a  moment  impute  as  against  him  that  he  was 
stating  anything  which  was  untrue  in  any  belief  that 
it  was  untrue.  I  acquit  him  altogether  of  any 
fraudulent  intent  or  improper  action  in  the  matter, 
but  in  point  of  fact  he  had  no  reason  to  believe 
that  the  cancellation  contract  had  been  put  an  end  to, 
because  it  had  not  I  do  not  suppose  that  he  ever 
addressed  his  mind  to  the  point.  That  is  the  real 
answer  to  it.  The  contract  existed,and  he  did  not  think 
or  inquire,  I  suppose,  at  all  as  to  whether  that  wai  a 
thing  which  was  in  existence  or  not.  He  did  protect 
himself  in  this  way,  that  he  went  to  counsel,  and 
counsel  said  that  the  prospectus  could  be  issued  as  it 
was — Shaving  regard  to  the  rescission  of  the  contract, 
it  would  do.  But  counsel  cannot  protect  directors  by 
telling  them  that  they  need  not  comply  with  the  Act 
of  ParUameut  if  they  ought  to  comply  with  it.  The 
question  is  simply  one  of  fact,  whether  the  contract 
existed  or  not;  if  it  did  exist,  then  the  statute 
applied.  It  seems  to  me,  therefore,  that  under  the 
Directors'  Liability  Act  also  it  is  only  a  statutory 
fraud,  but  it  is  a  fraud  by  reason  of  the  statute. 
[His  lordship  then  dealt  with  the  action  so  far  as  it 
was  based  on  common  law  fraud*] 

Solicitors,  Bowdiffes,  Bawle,  A  Co,,  for  Cooper  Jb  SonSf 
Manchester;  WiUiarmon^  ffiU,  A  Co.,  for  Storey, 
WillanSf  <fc  Storey,  Halifax ;  Water7u>u»e  &  Co. ;  Parker, 
Garrett,  Holman,  A  Howden. 
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HuKTER  V.  Thb  King,  (a.) 

Revenue  —  Income  tax  —  Life  policy  —  Exemption  on 
premiums — Assurance  company  ctgreed  to  return  half 
of  each  of  the  first  seven  premiums  paid  as  loans  to  the 
assured  on  interest—Such  advances  treated  as  first 
charge  on  policy — Actual  premium  paid — Income  Tax 
Act,  1853  (16  &  17  Vict.  c.  34),  «.  4,  Schedules  D,  E. 

By  the  terms  of  a  policy  issued  by  an  assurance  com^ 
pany  the  assured  had  the  optior\  of  receiving  hack  by  way 
of  loan  at  interest  from  the  company  half  of  each  of  the 
firsit  seven  years*  premium  paid  by  him  in  respect  of  an 
assurance  he  had  effected  on  his  own  life^  the  money  so 
advanced  to  him  being  a  first  charge  on  the  capital  money 
of  the  policy. 

The  assured  having  elected  to  exercise  the  option,  paid 
£66  17«.  6d,,  the  first  premium,  and  received  back  as  a 
loan  £33. 

Held,  that  the  amount  which  the  assured  had  j^aid  in 
premium  was  £66  17a.  6d»,  and  that  he  was  entitled  to 
claim  exemption  from  income  tax  on  the  whole  of  thai 
sum. 

This  waa  a  special  case  stated  and  agreed  between 
the  suppliant  and  his  Majesty's  Attorney-General, 
raising  a  question  of  law  which  was  decided  by 
Phillimore,  J.,  sitting  for  a  Divisional  Oonrt. 

The  facts  set  oat  in  the  case  were  as  foUows :  The 
suppliant,  B.  L.  Hunter,  a  solicitor  and  a  member  of 
the  firm  of  Messrs.  Hunter  &  Haynes,  by  a  policy  of 
insurance  dated  the  30th  of  June,  1896,  effected  an 
insurance  on  his  Ufe  with  the  London  life  Associa- 
tion (Limited)  in  the  sum  of  £1,500.  The  policy 
redted  that  the  sum  of  £66  17s.  6d.  (including  an 
advance  of  £33).  being  the  premium  for  such 
insurance  until  the  30th  of  June,  1897,  had  been  paid 
to  the  association.  By  clause  1  of  the  policy  it  was 
provided  that  a  portion  of  the  renewal  premium — 
viz.,  £33 — should,  if  the  assured  should  so  desire,  be 
advanced  by  the  association  and  should  be  a  first 
charee  on  tiie  policy.  Clause  4  of  the  policy  pro- 
vided that  the  association  might  at  any  time  advanoe 
moneys  for  payment  of  any  sum  necessary  to  prevent 
the  lapsing  or  avoidance  of  the  policy,  and  that  any 
such  advances  should  bear  inteiest  at  6  per  cent,  per 
annum,  reducible  to  4  per  cent,  on  punctual  payment, 
and  that  any  such  advances  and  interest  should  be  a 
first  charge  on  the  policy  and  the  sum  assured. 

The  form  of  receipt  received  by  Mr.  Hunter  on  the 
30th  of  June,  1896,  was  as  follows':  "  Beceived  this 
the  30th  day  of  June,  1896,  the  sum  of  £66  17s.  6cl. 
(including  £33  advanced  by  l^e  association),  being 
the  first  premium  on  an  insurance  of  £1,500  effectMl 
on  the  life  of  Mr.  B.  L.  Hunter,  for  which  a  policy, 
numbered  30,540,  and  dated  as  above,  wUL  be  issued 
in  due  course.''  The  receipt  for  the  next  and  follow- 
ing year  aoknowledsed  the  receipt  of  **  £66  17s.  6d., 
being  the  amount  of  one  year's  premium." 

On  the  19th  of  July,  1897,  the  suppliant  entered 
into  an  agreement  with  the  assodatton  whereby,  in 
consideration  of  the  loan  to  him  in  the  previous  year 
of  £33,  and  in  consideration  of  five  further  sums  of 
the  same  amount  to  be  advanced  to  him  under  the 
terms  of  the  policy  of  assurance,  the  suppliant 
charged  the  policy  and  all  money  and  benefits 
thereby^  assured  as  security  for  repayment  to  the 
association  of  the  principal  sums  advanced  and  to  be 
advanced  with  interest  at  6  per  cent,  per  annum, 
reducible  to  4  per  cent,  on  punctual  payment,  and 
also  covenanted  to  pay  the  premium  and  all  other 

(a.)  Beported  by  Bbskine  Beid,  Esq.,  Barrister- 

at-Law. 


moneys  required  for  keming  up  the  policy  as  tiie 
same  should  become  payable* 

No  advanoe  in  cash  was  made  by  the  aasocutiaB 
to  the  suppliant,  and  save  so  far  as  the  same  oonld  bt 
gaiiiered  from  the  soppliant  having  made  a  proponl 
for  a  half  premium  policy»  from  his  having  accepted 
the  same,  and  from  the  terms  of  the  change,  so 
specific  request  was  made  by  the  suppliant  that  fte 
association  would  make  an  advance  and  no  receipt  m 
respect  of  any  alleged  advance  was  given  by  the 
suppliant  to  the  association. 

The  only  moneys  which  passed  from  the  supplisii 
to  the  association  in  respect  of  payment  of  paymoit 
of  premium  was  a  payment  in  cash  of  £33  ITi.  6i 
only,  and  no  other  moneys  were  received  by  tfai 
association  in  respect  of  the  same  beyond  that  nB. 
but  the  suppliant  was  indebted  in  the  loan  rsgite 
with  the  amount  of  the  principal  sums  seoured  ^  the 
charge,  and  was  indebted  in  the  renewal  premim 
register  with  the  full  amount  of  the  premnm 
separately  entered  into  in  two  sums  of  £33  lis.  6i 
and  £33  respectively,  the  sum  of  £33  having  agabat 
it  the  remark  <*  On  credit.  .  .  ."  The  premiou 
were  treated  as  having  been  paid  in  full  under  fte 
heading  "  premiums  "  in  the  revenue  aooount  of  ftt 
association  published  each  year  pursuant  to  the  lib 
Assurance  Companies  Act,  1870,  and  intheoalcnlalan 
made  for  the  reduction  of  the  premiums  subaeqneotto 
the  seventh,  while  the  principal  sums  seemed  by 
the  charge  were  included  in  the  balanoe-shMi 
published  pursuant  to  the  Act  under  the  head  *'  losu 
on  the  association's  policies  (with  their  snneadtf 
value)." 

Section  4  of  the  Income  Tto  Act,  1853,  proridei 
that  "  any  person  who  shall  have  made  an  insaisDM 
of  his  life  .  .  .  shall  be  entitled  to  deduct  the 
amount  of  the  annual  premitmi  paid  by  him  for  siudi 
insurance  or  contract  from  any  profits  or  gaiiaa 
respect  of  which  he  shall  be  liable  to  be  asMW 
under  section  D  or  E  of  this  Act.'* 

The  question  for  the  opinion  of  the  court  wn 
whether  the  euppliant  was  entitled,  in  any  of  the 
years  from  1896  to  1899,  to  deduct  from  bis  anes- 
ment,  or  to  obtain  relief  in  respect  of  £66  17s.  6i  u 
being  the  iMmn^l   sum  paid  by  him  in  respect  n 

gremium  within  the  meaning  of  section  54  of^ 
Dcome  Tax  Act,  1854,  he  having  been  only  albvad 
relief  by  the  Commissioners  for  Graneral  Purposes  to 
the  extent  of  £33  178.  6d.,  the  sum  actually  paid  by 
him  in  respect  of  the  premiums. 

The  suppliant  originally  lodged  a  petition  of  ngbt 
claiming  payment  of  the  sum  of  £3  66.,  being  tb« 
income  tax  churgeable  on  the  sum  of  £33  for  tbe 
three  years  in  question.  . 

The  Attomey-Qeneral  consented,  in  order  to  obtsm 
the  decision  of  the  court  in  the  promptest  way.  to 
waive  any  objection  made  as  a  matter  of  law  thsts 
petition  of  right  did  not  lie,  but  such  waiver  was  iwt 
to  be  taken  as  a  precedent  in  other  cases. 

Sir  Edward  Clarke,  K.C,  Danckwerts,  K,C,9ii^ 
B»  B,  2>.  Acland,  for  the  appelant. 

Sir  R.  B.  Finlay,  A.G.,  and  8.  A.  T.  BowUdt^i^ 
the  Crown. 


Phillimore,  J.— luthis  case  the  question  I  hate  to 
decide  is,  what  is  the  annual  premiam  which  tbt 
suppliant  has  made  in  respect  of  his  life  FoilM7| 
Nominally  he  has  paid  £66  17s.  6d.,  and  in  hard  cs>& 
he  has  only  paid  £33.  In  these  circumstances  b0 
contends  that  he  is  nevertheless  entitled  to  dedact  ^ 
nominal  value  of  the  premium — ^namely,  £66 17s.  oi* 
from  the  amount  upon  which  his  income  tax  **> 
assessed,  while  on  the  other  hand  the  Crown  n>P 
that  as  to  £33  of  the  larger  sum  there  has  beenoo 
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payment  within  the  temu  of  the  section  of  the  Act, 
ana  he  xb  only  entitled  to  daim  exemption  on  the 
balance  or  aotoal  smn  he  pud  in  cash.  No  donbt»  as 
the  Attorney-General  contended,  it  is  impossible  to 
look  at  the  policy  withont  seeing  that  the  association 
held  out  as  a  special  inducement  the  fact  that  ii  the 
assured  so  wished  half  of  the  nominal  premium  conld 
in  fact  remain  unpaid  for  a  time,  the  unpaid  part 
being  debited  against  the  assured  and  being  treated 
as  a  first  charge  on  the  capital  money.  When  the 
arrangement  between  Mr.  Hunter  and  the  association 
was  made,  Mr.  Hunter  elected  to  accept  this  offer  and 
in  fact  only  paid  £33,  but  he  gave  a  charge  for  that 
awiount  and  he  agreed  to  pay  interest  on  it  and  gave 
bis  personal  contract  for  its  repayment.  In  my 
opinion  the  question  is  not  affected  because  the  money 
ve^as  borrowed  from  the  same  office  with  which  the 
UDSuranoe  was  affected.  If  the  case  had  been  one 
ivhere  the  second  half  of  the  premium  and  the  interest 
fvas  never  to  be  paid  or  might  never  by  the  happening 
oi  the  death  of  the  assured  before  a  certun  -date 
become  pavable,  and  was  but  a  mere  charge  on  the 
policy  in  'favour  of  the  association,  the  case  might 
taave  been  different.  In  my  opinion  the  amount  paid 
bythe  suppliant  was  £66  17s.  6d.,  and  not  £33  17s.  6d. 
by  way  of  premium  as  alleged  by  the  Grown.  It 
Follows,  therefore,  that  the  suppuant  is  entitled  to 
slaim  exemption  trom  the  payment  of  income  tax  on 
blie  larger  sum,  and  jud^ent  for  him  for  £3  6b. 
mnat  accordingly  be  entered,  with  costs. 

Solicitors,  Hunter  v.  Haynes  ;  The  Solicitor  to  Inland 
Bevenue* 


\.  Div.  ) 

ne,  L.G.J.,  and    > 
Ghannell,  JJ.)      j 


April  16  ; 
May  3. 


K.  B.  Div. 
(Ijord  Alverstone, 
Darling  and 

EtBAD  V,  Fbisndlt  Sooibtt  of  Gpebattvb  Stoke- 

MASONS  AND  OXHEBS.  (a.) 

Action^   Cause  of —  ConPrad^  Inducing    breach  of  — 

Juetificatixm — Bona  fides. 

The  plaintiff  wa%  apprenticed  by  an  indenture  to  W,<Sk 
W»  ae  a  atonemoAon^  and  they  employed  him  aa  a  labourer. 
By  one  of  certain  rules  of  the  trade  union  of  which  the 
plaintiff  and  the  defendants  were  members,  and  which 
tUes  If.  <fk  W,  were  parties  to,  it  was  provided  **  That 
Hfys  entering  the  trade  sJudl  not  work  more  than  three 
nonths  without  being  legally  bound  apprentice,  and  in  no 
use  to  be  more  than  sixteen  years  of  age,  except  mcuons' 
ons  and  stepsons.  Employers  to  have  one  apprentice  to 
very  four  nuisons  on  an  average,**  The  plaintiff  was 
wenty-five  years  of  age  when  employed  by  W,  &  W. 
r?ie  defendants  threatened  to  withdraw  the  men  employed 
y  W.  &  W.y  those  men  being  members  of  the  trade  union, 
f  the  plaintiff  was  taught  the  art  of  a  stonemason^  and 
n  consequence  there  was  a  breach  of  the  contract  entered 
nio  between  the  plaintiff  and  W,  dh  W.  The  plaintiff 
rought  an  action  against  the  defendants  for  procuring 
uch  breach. 

SM,  on  appeal  from  the  county  court  judge,  who  gave 
isdgfnent  for  the  defendcmts,  that  the  plaintiff  would 
4zve  a  cause  of  action  against  <A«  defendants  unless  they 
howed  they  were  justified  in  interfering  with  his  con- 
^tictital  rights ;  such  justification  for  interference  with 
ke  plaintiff's  right  must  be  an  equal  or  superior  right  in 
iemselves,  and  it  would  not  be  sufficient  for  them  to  show 
kat  they  had  acted  on  a  wrong  understanding  of  their 
ights  or  without  malice,  or  bon^  fide,  or  in  the  best 
'Mterests  of  themselves, 

CK.)  Reported  by  B.  G.  StUiLWBLL,  Esq., 

at-Law. 


I 


Appeal  from  his  Honour  Judge  Bardley  Wilmot, 
sitting  at  the  Ipswich  Gounty  Gourt.  The  facts 
were  thus  stated  in  the  written  judgment  read  by 
Darling,  J. : 

In  this  case  the  plaintiff  sued  the  defendants  for 
wrongfully  and  maliciously  procuring  to  be  broken 
an  indenture  of  apprenticesnip  dated  the  1st  of  June, 
1900,  and  made  between  the  plaintiff  of  the  one  part, 
and  Wigg  &  Wright,  monumental  masons,  of  the 
other  part ;  and  for  unlawfully  and  maliciously  con- 
spiring together  to  procure  the  said  indenture  to  be 
broken,  and  for  unlawfully  and  maliciously  con- 
spiring together  to  molest  and  injure  tiie  plaintiff  in 
his  trade  or  calling,  and  for  otherwise  committing  or 
procuring  violations  of  the  legal  rights  of  the  plain- 
tiff. The  plaintiff  claimed  damages  and  an  in  j  unction. 
The  case  was  heard  before  a  county  court  judge  on 
the  22nd  of  January  last,  and  the  facts,  so  far  as  they 
are  before  us,  appear  to  be  these:  By  a  deed  of 
apiurenticeship  datJad  the  11th  of  August,  1900,  the 
plaintiff  was  bound  to  Wigg  ft  Wright  for  three 
years  as  an  apprentice  stonemason.  He  was  employed 
and  paid  by  them  as  a  labourer,  and  was  not  learning 
the  t^ade  of  a  mason.  All  the  men  employed  by  Wigg 
&  Wright  were  members  of  the  trade  union  of  which 
all  the  defendants  are  members.  "Wigg  &  Wright 
were  parties  to  the  rules  of  that  trade  union,  and 
had  signed  them.    Of  those  rules.  No.  6  is  as  follows : 

**  That  boys  entering  the  trade  shiUl  not  work  more 
than  three  months  without  being  legally  bound 
apprentice,  and  ia  no  case  to  be  more  than  sixteen 
years  of  age,  except  masons'  sons  and  steptons^ 
Employers  to  have  one  apprentice  to  every  four 
masons  on  an  average." 

The  letter  of  the  20th  of  May,  1900,  written  by 
Wigg  &  Wright  to  the  defendant  Moss  as  sepretary 
to  8ie  trade  union,  and  his  reply  of  the  22nd  of  May, 
sufficiently  explain  what  was  the  action  of  l£e 
defendants  as  against  Wigg  &  Wright  when  read 
together  with  defendants'  answers  to  interrogatories 
4  and  8.  The  letter  of  the  20th  of  May  was  in  the 
following  terms  :— 

"Dear  Sir, — As  it  appears  we  liave  inadvertently 
taken  an  apprentice  contrary  to  the  rules  of  your 
society  (for  which  we  are  very  sorry)  we  should  be 
glad  to  give  an  explanation  of  how  it  occurred,  as  we 
had  no  intention  whatever  of  infringing  tiie  rules. 
We  hod  taken  an  apprentice  before  on  the  same 
condition,  with  the  exception  of  age,  and  note  the 
rule  says :  *  And  in  no  case  to  be  more  than 
sixteen  years  of  age,  except  masons'  sons  and 
stepsons.'  Now,  this  seems  to  us  to  entirdy  do 
away  with  limit  of  age  providing  they  are  masons' 
sons.  What  else  can  it  mean  P  The  fact  seems 
to  be  this  rule  wants  revising  and  made  plainer, 
so  that  there  conld  be  no  mistiAfts  in  future.  When 
Mr.  Bead  spoke  to  me  about  taking  his  son  as  an 
apprentice  I  told  him  we  were  not  entitled  to  take 
another  apprentice,  but  he  said,  '  Oh,  yes,  you  can 
take  him,  being  a  mason's  son.'  Now,  this,  coming 
from  a  member  x)i  the  society,  we  took  it  to  be  the 
meaning  of  the  rule,  and  we  never  heard  a  word  to 
the  contrary.  If  we  hod  we  should  certainly  not 
have  taken  this  one.  Well,  now  he  has  been  bound 
just  a  year.  We  don't  know  if  we  are  legally  bound 
to  keep  him,  being  over  age,  and  we  should  not  be 
at  all  sorry  to  get  rid  of  him,  although  we  should  wish 
to  behave  honourably  in  the  matter,  and  it  seems  to  us 
the  best  way  out  of  Uie  difficulty  would  be  to  let  him 
finish  his  tune  out,  and  we  hope  you  will  be  able  to 
view  the  matter  in  the  same  light,  as  we  should  be 
exceedingly  sorry  that  there  should  be  any  unpleasant- 
ness between  us  and  the  society.'' 
The  letter  was  signed,  '*  Pto  Wigg  &  Wright,  W.  B. 
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The  reply,  dated  the  22nd  of  May,  and  signed  by 
the  secretary  of  the  society,  was  as  follows  : 

"  Your  letter  of  the  20th  was  laid  before  the  members 
of  my  society  on  that  date,  and  I  am  instructed  to 
inform  you  that  you  have  misunderstood  the  meaning 
of  the  rule.    It  admits  of  a  mason's  son  learning  the 
trade  without  being  bound  apprentice,  but  we  cannot 
understand  a  man  of  twenty-five  or  twenty-six  years 
of  age  claiming  that  right,  nor  an  employer  who 
would  take  him  without  first  consulting  us.    Had 
you  done  so  we  should  have  expressed  our  intentions 
in  the  matter  at  once  plainly.    As  the  matter  stands, 
we  rogret  your  firm  has  placed  itself  in  a  difficult 
position,  but  my  members  consider  your  action  a 
direct  infringement  of  tiie  rules,  and  if  the  man  in 
question  starts  working  at  the  trade  we  are  bound  to 
protest  against  you  for  introducing  an  individual  not 
of  the  trade,  ana  in  accordance  with  our  general  rule 
we  have  empowered  our  members  working  for  your 
firm  to  take  prompt  action  in  the  matter.    We  regret 
the  thing  has  occurred,  but  we  feel  that  the  blame 
does  not  rest  with  us  in  any  way." 
The  answers  to  interrogatories  were  as  follows : 
'<  4.  (a)  At  a  meeting  held  the  21st  of  May,  1900,  it 
was  reported  to  the  meetinjgf  that  there  was  a  man 
working   at   Wigg  &  Wright's  named   Mr.  Bead, 
brmging  a  mallet  and  tools,  stating  that   he  was 
going  to  be  an  apprentice,  but  he  was  still  working 
as  a  labourer,  but  if  he  idiould  start  at  the  bunker 
(it  was  noted  on  the  minutes  that)  brother  Turner 
had  a  right  to  report  the  same,    [b)  At  an  ordinary 
fortnightiy  meetmg  held  the  13th  of  August,  1900,  it 
was  reported  that  Mr.  Bead  had   been   made   an 
apprentice,  but  had  not  started  masonry.     It  was 
resolved  that  if  he  started  work  two  hours'  notice 
should  be  given  to  Wigg  &  Wright  by  members 
workine  there,    (c)  At  an  ordinary  meeting  held  on 
the  20tn  of  May.  1901,  it  was  resolved  that  the  secre- 
tary write  to  Wigg  &  Wright  respecting  L.  Bead 
entering  the  trade,  his  age  Ming  twenty-five  years. 
(d)  The  fortnightiy  meeting   held  on   the  29th  of 
July,  1901,  was  specially  summoned  in  consequence 
of  «r.  Bead  writing  his  intention  of  visiting  the  meet- 
ing ;    resolutions    were   passed   as    follows :    *  That 
J.  Bead  be  admitted  to  the  lodge  on  his  consenting 
to  be  duly  read  in  as  a  member ;   that  J.  Bead  be 
allowed  nfteen  minutes  to  state  his  esse  of  complaint 
re  his  son ;  that  after  hearing  the  explanations  and 
arguments  of  brother  Bead  this  society  does  not  see 
any  reason  to  recede  from  the  position  takrai  up  by 
the  society  in  the  letter  dated  tiie  24th  of  May  sent 
to  Wigjg  &  Wright.' " 

**  8.  The  prompt  action  referred  to  in  my  letter  of 
the  22nd  of  May,  1901,  was  that  the  masons  in 
Messrs.  Wigg  &  Wright's  employ  should  give  two 
hours'  notice  and  leave  Messrs.  Wigg  &  Wright's 
employ  if  they  thought  fit." 

The  plaintiff  was  not  taught  the  trade  of  a  mason 
in  consequence  of  the  action  taken  by  the  defendants. 

Herds,  for  the  plaintiff. — ^The  county  court  judge 
was  wrong.  The  defendants  were  not  justified  in 
interfering  with  the  plaintiff's  contractual  right  with 
Wigg  &  Wright:  Quinn  v.  Leathern,  ante,  p.  139, 
[1901]  A.  C.  496 ;  Allen  v.  Flood,  46  W.  B.  259, 
[189dJ  A.  C.  1.  Even  if  there  were  a  binding  con- 
tract between  th^  defendants  and  Wigg  &  Wright 
the  defendants  would  not  be  entitied  to  insist  on  such 
contract  being  carried  out  to  the  detriment  of  the 
plaintiff:  T&tnperUm  v.  RuMdl,  41  W.  B.  565,  [1893] 
1  a  B.  715 ;  Bowen  v.  Hall,  29  W.  B.  367,  6  Q.  B.  D. 
333 ;  Lumley  y.  Gye,  1  W.  B.  432,  2  £.  ft  B.  216. 

He  al90    cited  The  Mayor,   ^c,   of  Bradford  v. 
PickUe,  44  W.  B.  190,  [1895]  A.  C.  587. 

Chester  Jones,  for  the  defendants. — ^The  defendants 


were  entitied  to  insist  upon  the  contract  betweei 
themselves  and  Wigg  ft  Wright  being  oairied  out, 
even  thou^  it  should  be  to  the  demmeat  of  tin 
plaintiff.  Where  a  person  enters  into  coutnoti  vift 
different  parties  and  such  contracts  torn  out  to  be 
inconsistent  with  each  other,  either  party  may  iuiit 
upon  the  fulfilment  of  his  particular  contract,  audi! 
in  consequence  there  follows  a  breach  of  the  other 
party's  contract,  such  pM^y  has  no  right  of  actioB 
agamst  the  party  whose  conduct  induced  such  bceidL 

HetilS  replied. 

Our.  adv.  two. 

May  3.— Dabuno,  J.  (having  stated  thefacti,!! 
above  set  out,  read  the  following  written  judgnot 
of  himself  and  Channeix,  J.).— The- learned  ooim^ 
court  judge  held  that  the  facts  as  proved  or  adndtW 
before  him  fell  short  of  giving  any  ground  of  i^ 
against  the  defendants,  that  the  defendants  seemniD 
have  acted  bond  fide  in  the  beet  interests  of  iheioci^ 
of  masons,  and  were  not  in  any  way  actaated  I? 
improper  motives,  that  the  defendants  gave  aoerteD 
interpretation  to  rule  6  and  acted  upon  it,  andtiut 
though  their  interpretation  may  or  may  not  hm 
been  correct,  yet,  as  it  was  honestly  held,  he  did  nj 
consider  they  had  acted  improperly  in  their  method  ot 
enforcing  it.    It  appears  to  me  that  this  tut  i 
wrong,  and  that  there  should  be  a  new  trial.   T^^ 
mind  the  case  presents  itself  thus.    The  pLunliffbi^ 
entered  into  a  contract  which  entitled  him  to  dfiouK 
of  Wigg  &  Wright  that  they  should  teach  himtb 
trade  of  a  stonemason.    That   was  his  oontaolw 
right.    To  interfere  with  that  right  may  gives  caas 
of  action  against  him  who  does  so.    For  this  Dcopw; 
tion  there  is  much  unquestionable  authority,  bat nu 
enough  to  cite  these  words  from  the  judgment  of  I^ 
Maom«hten,  in  Quinn  y.  Leathern,  50  W.  B.  139,  [W 
A.  C.  495,  at  p.  510 :  "  A  violation  of  legal  right  ooa- 
mitted  knowingly  is  a  cause  of  action,  and  it  s  * 
violation  of  le^  risht  to  interfere  with  ^^^TT 
relations  recognized  by  law,  if  there  be  no  smam 
justification   for   the  interference."    It  was  tfgv 
before   us   on  behalf  of  the  defendants  that  ^ 
had   here   such   a   justification   because  th^  ^ 
themselves   entered   into   a  contract  with  ^^U} 
Wright,  the  terms  of  which  were  inconsisteiitwj 
the    contract   between    Wigg  &  Wright  and* 
plaintiff.    It  may  well  be  that  a  person  or  m 
many  persons,  acting  in  concert,  would  have  a  ig 
to  demand  the  fulfilment  of  a  concert  ^^^ 
with  him  or  them,  even  if  such  fulfilment  inTOtrf 
him  who  performed  it  in  breaking  a  contract  midj  J 
him  with  another  person.    Many  examples  mignj 
put.    For  instance,  a  man  who  had  affected  to» 
the  same  article  to  two  separate  purohasers,  coudv 
possibly  perform  one  contract  without  breabng* 
other,  if  both  insisted  upon  their  rights,  yet  it  »fl^ 
not  render  the  purchaser  who  insisted  «i  hii «"[ 
tractural  rights   liable   at   the   suit   of  the  o^ 
purchaser.    But  it  may  well  be  that  the  oontoiff  ** 
alleged  by  the  defendants  is  one  which,  ^^^ 
proved,  would  be  by  reason  of  its  beine  in  v^ 
of  trade  or  otherwise   illegal,  incapable  of  JJJ 
enforced,  and,  in  that  case,  I  think  that  to  9^ 
hold    Wigg    &    Wright    to  it   could  not  he^ 
<<a    sufficient   justification    for    the    inimf^ 
with  the  contractual  right   of  anyone— i.e.>  ^  ^ 
case,  of  the  plaintiff.     Whether  there  wasM" 
contract    between   the    defendants    and   wigl 
Wright  I  do  not  think   sufficientiy  appesn  ^ 
the  evidence.    If  in  form  there  were  one,  it  b4 
stiU   be   as   illegal   as   I   have   indicated,  sad 
decide  this  it  would  be  necessary  to  consider  J 
far  it  satisfied  the  words  of  Brie,  C. J. :  *g 
person    has    a   right   under   the  law  as  bet^ 
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himflelf  and  his  fellow  subjeots  to  full  freedom  in 
dispofliiig  of  hia  own  labonr  or  his  own  capital 
aooording  to  his  will.  It  follows  that  every  other 
person  is  subject  to  the  conelaiiye  dnty  arising 
therefrom,  and  is  prohibited  from  any  obstrnotion  to 
the  fnllest  exercise  of  this  right  which  can  be  made 
compatible  with  the  exercise  of  similar  rights  by 
others."  These  sentences  are  expressly  adopted  by 
Lord  Brampton  as  part  of  his  judgment  in  Quinn  v. 
ZitcstTiem.  It  ma^  be  that  the  agreement  alleffed  to 
exist  between  Wigg  and  Wright  and  the  defendant  is 
one  which,  unlawful  otherwise,  is  legalized  by  the 
Trade  Union  Act,  1871;  but  that  can  oidy  appear 
when  it  is  ascertained  exactly  what  are  the  terms  of 
that  contract  and  who  were  the  parties  to  it.  More- 
over, when  all  this  is  ascertained,  it  may  possibly 
appear  that  the  defendants  combined  toge&er  to  do 
things  hurtful  to  the  plaintiff  and  not  necessary  to 
the  mere  enforcement  of  their  own  rights,  contractual 
or  otherwise.  Aa  to  this,  the  evidence  before  the 
county  court  judge  is,  I  think,  not  sufficient  to  enable 
ui  to  decide.  On  the  new  trial  the  court  should  have 
regard  to  all  these  oonsiderationi.  To  resume:  I 
think  the  plaintiff  has  a  cause  of  action  against  the 
defendants  unless  the  court  is  satisfied  that  when  they 
interfered  with  the  contractual  rights  of  the  plaintiff 
the  defendants  had  a  **  sufficient  justification  m  their 
interference,"  to  use  Lord  ICacnaffhten's  words.  This 
sufficient  justification  thev  may  nave  had  and  they 
may  prove  it;  but  the  nets  found  by  the  county 
court  judge  and  relied  on  by  him  as  enough  do 
not  amount  to  one«  for  it  is  not  a  justification 
that  <*  they  acted  bond  fide  in  the  best  interest  of 
the  society  of  masons" — i.e.,  iu  their  own  interest; 
nor  is  it  enough  that  **  they  were  not  actuated  by 
improper  motives."  I  think  their  sufficient  justifica- 
tion for  interference  with  the  plaintiff's  right  mu»t  be 
an  equal  or  superior  right  in  themselves,  and  that  no 
one  can  legally  excuse  himsell  to  a  man  of  whose 
contract  he  has  procured  the  breach  on  the  groimd 
that  he  acted  on  a  wrong  underetanding  of  his  own 
rights  or  without  malice,  or  hand  fide,  or  in  the  best 
interests  of  himself,  nor  even  that  he  acted  as  an 
altruist  seeking  only  the  good  of  another  and  careless 
of  his  own  advantage. 

Lord  ALYEBaTONB,  L.G.J.,  read  the  following 
written  judgment :  I  am  clearly  of  opinion  that  the 
judgment  of  the  learned  county  court  judge  in  this 
case  is  not  satisfactory,  but  the  question  upon  which 
I  feel  considerable  difficulty  is  whether  or  not  the 
faots  before  us  enable  us  finally  to  determine  the 
question  which  is  raised  in  the  action.  The  action 
was  brought  against  the  Friendly  Society  of 
Operative  Stonemasons  for  maliciously  procaring  and 
nialiciously  conspiring  to  be  broken  an  indenture 
of  apprenticeship  ma&the  1st  of  June,  1900,  between 
the  plaintiff  avd  the  firm  of  Wigg  &  Wright,  stone- 
masons, of  Ipswich.  The  facts  as  I  understand  them 
to  be  amed  and  in  reality  stated  by  Mr.  Ohester 
Jones,  wiio  was  counsel  for  the  defendants,  are  as 
follows:  That  Bead,  the  plaintiff,  being  a  man  of 
twenty-five  years  of  age,  and  desirous  of  improving 
his  capacity  for  earning  wages,  enteral  into 
the  agreement  of  the  1st  of  June  with  Wigg  & 
Wright  whereby  he  covenanted  to  serve  them 
for  a  period  of  three  years  at  tiie  wages  of  15s.  a 
week,  which  were  ordinary  labourers'  wages,  and 
they  in  their  turn  covenanted  to  the  best  of  their 
skill  and  ability  to  teach  and  instruct  him  in  the 
trade  or  business  of  stone  or  marble  mason,  and  all 
thinj^  incidental  thereto.  Wigg  &  Wright  and  th» 
men  in  their  employ  were  menuMrs  of  tiie  defendant 
society. 

Bule  6  of  the  working  mlee  was  in  the  following 


terms:  [His  lordship  here  read  the  rule.]  The 
plaintiff  entered  into  Wigg  &  Wriffht's  service 
pursuant  to  the  terms  of  the  indenture  of  apprentice- 
ship, working  for  them  at  the  specified  rate  of  wages, 
and,  but  for  t^e  action  of  the  defendants,  Wigg  & 
Wright,  would  have  carried  out  their  purt  of  the  con- 
tract, and  would  have  instructed  him  in  accordance 
with  the  undertaking  contained  in  the  indenture. 

It  was  stated  at  the  time  that  the  defendants  wrote 

the  lettOTs,  and  took  the  action  to  which  I  am  about 

to  refer,  Wigg  &  Wright  were  employing  four  masons 

and  had  one  apprentice  besides  the  plaintiff.     In 

August,  1900,  the  defendant  society  reiiKdved  that  if 

the  plfldntiff  storted  work  as  a  mason,  or,  in  other 

words,  if  Wigg    &   Wright  commenced  to  instruct 

him  in  accordance  with  the  terms  of  the  indenture, 

one  of  their  employees  was  to  report  the  fact  to  the 

society  within  two  hours.    In  consequence  of   the 

action  of  the  defendants  Wigg  &  Wright  did  not 

employ  the  plaintiff  as  a  stonematon  or  instruct  him 

in  his  trade,  and  upon  the  plaintiff  remonstrating  and 

asking  that  they  would  fulfil  their  agreement  the  two 

letters  of  the  20th  and  22Qdof  May,  1901,  passed, 

the    material    part     of    which     is    that,    in   the 

letter  of   the    22nd  of  May,  the  secretary   of  the 

defendant  society  told  Wigg  &  Wright  tiiat  they 

protested  against  their  introducing  individuals  not  in 

the   trade,    and   had    empowered    their    members 

working  for  the  firm  of  Wigg  &  Wright  to  ti^e 

prompt  action  in  the  matter.    It  was  agreed  that 

**  prompt  action  "  meant  that  the  defendants  would 

authorize  tiieir  members  to  give  two  hours'  notice 

to  quit  Wigg  &  Wright's  service.    It  was  further 

stated  that  Sie  plaintiff  was  not  being  taught  his 

trade  owing  to  the  action  of  the  defendants.    The 

law  in  such  a  cmseems  to  me  to  be  clearly  established. 

It   is   sufficdenr  to   quote    the    language   of   Loord 

Macnaghten  already  cited  by   my  brother  Darling. 

This  was  the  same  principle  that  was  enunciated  by 

Brie,  C.J.,  m  LumUy  v.  Gye,  1  W.  B.  432,  2  E.  &  B. 

216,  at  p.  232,  **  It  is  dear  that  the  procurement 

of  the  violation  of  a  right  is  a  cause  of  action  in 

all   cases    where     the    violation   is   an   actionable 

wrong,"  and  expressed  by  Lord  Watson  in  Allen  v. 

Flood,  46  W.  B.  259,  [1898]  A.  C.  1,  in  these  words : 

"A   person    who     procures    the    act   of    another 

can  be  made  legally  respouftiUe  for  its  consequences 

•     •     .     if    he    knowingly,    for   his    own    ends, 

induces  that  other  person  to  commit  an  actionable 

wronff."    In  my  opinion  the  evidence  establishes  that 

in  this  case  the  defendants,  instead  of  taking  action 

against  Wigg  &  Wright  for  a  supposed  breach  by 

them   of   the   contract,    if   any,  embodied   in   the 

rules  of  the  association   did    for    their   own    ends 

procure  and  induce  Wigg  ft  Wright  to  commit  an 

actionable  wrong — that  is  to  say,  to  break  the  terms 

of  a  special  contract  made  with  the  plaintiff.    I  have 

some  aoubt  whether  the  arranffement  embodied  in 

the  working  rules  is  protected  by  the  Trade  Union 

Act,  1871,  but  it  is  possible  that  the  terms  of  section 

3  of  t^t  Act  are  sufficient  to  prevent  us  from  holding 

t^t  if  the  rule  amounts  to  an  agreement  between 

Wigg  &  Wright  and  the  defendants,  it  is  void  or 

voidable.     In  my  opinion   the   first   part   of    the 

rule  down    to   the   words    "sons   and    stepsons" 

has    no    application    to    the    facts   of   this   case. 

This  was  the  case  of  a  contract  made  by  a  man  of  full 

age  uk  his  own  right,  and  not  by  or  on  behalf  of  a 

boy.    The  provisions  as  to  one  apprentice  to  every 

four  masons  creates  some  difficulty,  but  I  think  t^t 

in  that  case— assuming  the  arrangement  embodied  in 

the  rule  to   be  Irinding   on   "Vngg  &  Wright— the 

deiEendanis  had  no  riffht  to  bring  pressure  to  bear  or 

procure  Wigg  &  Wright  to  break  thmr  contract  with 

\the  plt^int**!    Whether  they  could  have  taken  any 
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other  aetion  againit  Wigg  &  Wright  is  a  quMtum  not 
before  m.  There  waa  no  eridenoe  to  show  that  the 
nxiion  or  any  of  ita  members  wonld  in  any  way  be 
injured  by  the  plaintiff  beingtanght  bis  tanide»  or, 
in  other  words,  by  Wigg  &  Wriffht  fulfilling  their 
oontraot  with  him.  The  defendants'  aetion  was 
initiated  at  the  lodge  meeting  of  the  18th  of  Aagast, 
1900.  The  farther  aetion  on  the  13th  of  May,  1901, 
was  by  the  secretary  of  the  defendant  society,  and  the 
action  thieatened  to  be  taken  by  Wigg  &  Wright's 
men  was  to  be  empowered  by  the  defendant  society. 
In  my  opinion  these  facts  negatiye  any  suggestion 
that  the  action  was  taken  on  behalf  of  individnals  to 
protect  their  own  interest.  For  these  reasons  I  think 
the  oonnty  coort  jndge  onght  to  hsye  entered  judg- 
ment for  the  pluntlff,  but  as  my  brothers  are  not 
prepared  to  go  so  far,  there  can  only  be  judgment  for 
a  new  trial. 

Judgment  accordingly  • 

Solicitors  for  plaintiff,  LeigMon  ds  Aldous,  Ipswich. 

Solicitors  for  defendants,  SJiaen,  Roscoe,  db  Co. 
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Prob.  Div.  ft  Adm.  Div. 
Admiralty. 

*'  The  Attgubte  Legembbe.*' 

Admiralty — Salvage — Lifeboai  crew — Aseietance  taken 
by  salvors  against  consent  of  master  of  salved  vessel. 

Where  it  was  the  duty  of  a  tug  to  tfiw  a  lifeboai  ovi  to 
vessels  in  distress,  and  the  tug  aseisted  in  scUving  such  a 
vessel  with  the  lifeboat  made  fast  to  the  distressed  vessel. 

The  Court  held  thaJt  the  crew  of  th^lifeboat  were  en- 
titled to  be  treated  in  regard  to  the  salvage  award  as 
though  they  formed  part  of  the  crew  of  the  tug. 

Action. 

The  plaintiffii  were  the  owners,  masters,  and  crews 
of  the  steam  tugs  Victor  and  Dragon,  of  the  life 
steamtug  Eden  Peele,  and  the  coxswain  and  crew  of 
the  lifeboat  Edmund  Ea/rvey. 

The  defendants  were  the  owners  of  the  steamship 
Auguite  Legembre^  a  French  vessel  belonging  to  the 
port  of  Algiers. 

It  appeared  that  on  the  12th  of  December,  1901, 
the  Auguste  Legembre,  a  vessel  of  2,603  tons  gross 
register,  and  of  the  value  of  £11,400,  was  on  a  voyage 
from  Barrow-in-Furness  to  Port  Talbot,  Glamorgan, 
in  ballast. 

On  that  day  she  met  with  very  severe  weather 
while  off  the  coast  of  Cardigan  Bay,  which  resulted  in 
.  a  Manilla  warp  being  washed  overboard,  which 
fouled  her  propellor  so  that  her  engines  could  not  be 
worked,  one  then  drifted  to  the  southward  before 
the  force  of  the  gale  and  apparently  touched  upon  the 
rodks  known  as  the  Hats  and  Barrels,  damaging  her- 
self so  that  in  No.  2  hold  she  made  water  until  it  was 
level  with  the  sea.  Some  water  also  appeared  to  have 
found  its  way  into  the  engine-room,  the  bulk- 
heads being  only  more  or  less  water  tight.  In  this 
condition  the  vessel  drifted  until  she  was  brought  up 
off  the  Cornish  coast  about  fifteen  miles  to  the  west- 
ward of  Trevose  Head,  where  she  lay  throughout  the 
night  of  the  13th  holding  to  both  anchors  throughout 
the  14th  in  weather  which  went  up  to  force  10,  and 
at  one  time  to  force  11.  Although  it  appeared 
that  no  distress  signals  were  exhibited,  news 
of  the  ship  reached  the  several  plaintiffs  by  telegram, 
and  the  Eelen  PeeU  (a  tug  boat  belonging  to  the 
National  Lifeboat  Institution,  of  the  value  of  £10,500) 

(a.)  Beported  by  Owtnnb  Hall,  Esq.,  Barrister- 
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went  to  her  wistsnce,  towing  the  BMxMt  Umai  \ 
Earvey^  which  oaae  from  Padstow,  and  which  ala 
belonged  to  the  institution,  and  was  of  the  fifaieif 
£1,600.  The  Ufeboat  was  manned  bv  a  otew  of  clam 
hands,  and  she  reached  the  shipon  uie  Cffeohigolihi 
14th  and  stood  by  her  till  morning.  The  toga  Vuk 
and  Dragon,  of  the  value  of  £7,000  sad  £6,011 
respectively,  also  nrooeeded  from  Fslmoaih  oo  tit 
14th,  bat  the  wea&er  was  so  bad  that  they  hadii 
put  back  into  Mount's  Bay  and  they  did  not  tfaflRbi 
reach  the  Auguete  Legembre  until  the  15th.  Hovevs, 
witii  the  atsistanoe  of  the  three  togs  the  vewlni 
brought  to  Cardiff  Boads  in  safety  <»  the  16lfa,  ail 
was  in  respect  of  these  services  the  dam  for  nhifi 
was  made. 

AwpinaUt  IT.O.,  and  BMoe$t  for  the  plainiifEs. 

Laing,  K.C,  and  Dawson  MUler,  for  the  defesdnh, 
denied  that  any  salvage  services  bad  been  nndandtr 
the  tug  Dragon  or  the  lifeboat  Edmund  Harves.wi 
alleged  that  the  Dragon  had  done  iriiat  shehsadoa 
as  the  employee  of  tlie  Ftc<or  and  against  the  will  tf 
master  of  tiie  Auguste  Legembre,  and  therefore  nai  Mt 
entitled  to  claim  salvage  services.  Further,  fhit  tti 
crew  of  the  lifeboat  was  not  employed  as  sslvonit  d, 
but  were  towed  in  their  lifeboat  astern  of  the  nhd 
vesseL 

Babnbs,  J.,  in  giving  judgment,  said  tbet  tti 
property  was  undoubtedly  placed  in  safety  hj  tti 
efforts  of  the  salvors.  Ae  main  question  ms  fti 
danger  from  which  the  vessel  was  rescued,  sod  fti 
risks  run  in  effecting  that  rssone.  So  &r  n  fti 
weather  was  concerned  there  was  no  doobt  M 
before  any  actual  towage  was  rendered  ihe  vni 
had  abated  considerably  and  the  weather  wssmodent^ 
though  there  was  probably  considerable  see  itiH 
running  but  going  down  as  the  wind  feU.  Bi 
thought  it  was  remarkable  that  the  vessel  had  odds. 
out  the  severe  weather  and  had  not  dragged  hs 
anchors,  but  notwithstanding  that  she  ooaldiiot  g^ 
away  from  that  position,  and  it  was  thento 
absolutely  necessary  that  she  should  have  tovigi 
assistance.  The  tugs  did  that  satisfactorily,  ud  i 
reasonable  and  proper  award  must  be  given  for  tist 
service.  But  the  real  question  was  whmier  anytlnDg 
ought  to  be  awarded  to  the  men  in  the  lif^ 
Edmund  Earvey,  and  to  The  Dragon.  With  ngin 
to  The  Eelen  Peds,  he  did  not  think  that  tiie  (S» 
could  be  treated  exactly  as  if  l^e  eleven  men  in  to 
owned  her.  It  was  said  that  these  men  ought  to  ba 
treated  in  the  same  way  as  an  ordinary  ]ii8l»i| 
service  is  treated— namely,  to  let  them  take  v 
salvage  and  run  the  risk  of  paying  for  any  dama^ 
to  the  tug  or  lifeboat.  But  although  it  waa  ao  to  be 
treated  on  the  present  occasion,  it  did  not  spp^v  ^ 
the  court  to  be  very  applicable  to  the  case  of  ao  1«P 
and  valuable  a  tug  as  the  Eden  PeeU.  There  bd 
beoi  a  conflict  of  evidence  as  to  what  hsd  ttfs 
place  when  the  Eden  Pede  and  the  Edmund  S^ 
arrived,  and  as  to  what  took  place  on  the  kXki^ 
morning  when  they  were  making  fast  to  the  Atif» 
Legembre.  The  conflict  as  to  what  did  tske  place  «« 
very  poesibly  due  to  the  fact  that  the  msater  ofj^ 
Auguste  Legembre  was  a  Frenchman  and  spoke  B°Pj 
only  slightly.  But  it  seemed  to  the  oonrt  1a^ 
what  the  master  really  meant  on  the  erenipg  » 
the  14th  of  December  was  that  the  qneatios^ 
towage  ahould  be  settled  on  the  following  jncaaBg> 
and  when  the  morning  came  The  Edmund  Eiff^ 
was  made  fast  to  The  Auguste  Legembre  }^^^'^!^ 
could  not  remain  astern  of  the  tug  while  the  nV 
was  towing  the  steamer.  But  the  court  thooghttbtf 
the  lifeboat  men  were  entitied  to  be  oonaideied  0 
the  salvage  award  on  account  of  the  peculiar  ax«n"^ 
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fltanoes  under  which  they  had  to  render  their  Bervioes. 
The  tog,  it  was  said,  would  not  be  allowed  to  go  out 
without  the  lifeboat,  and  was  built  for  that  express 
service,  the  rule  beine  that  she  had  to  tow  the  life- 
boat out.     PraoticaUy,  therefore,  the  lifeboat  men 
had  to  keep  with  her,  and  she  had  to  keep  with  the 
lifeboat.    The  court  therefore  thought  that  the  life- 
boat men  ought  to  be  treated  as  though  they  formed 
part  of  the  crew  of  the  tug,  and  were  to  be  treated  as 
instorumental  in  salving  the  property.    With  regurd  to 
The  i>ra^on  the  question  was  one  partly  of  law  and  partly 
of  nautical  skill.    It  was  a  legal  question  in  ike  sense 
that  although  the  tug's  services  were  not  directly 
accepted,  but  in  fact  were  refused  by  the  master  of 
TJie  Augtiite  Legembre,  yet  The  Dragon  did,  at  the 
request  of  The  Victor,  make  fast  ahead  because  the 
master  of  The  Victor  ihouted  through  the  megaphone 
to  the  master  of  The  Auguste  Legembre  that  he  would 
not  take  him  in  tow  without  a  third  tug,  and  no  in- 
telligible answer  appeared  to  have  heen  reoeiyed  and 
accordingly  she  did  in  fact  render  a  towage  service 
of  a  yaluable  character.     Now  if  those  services  were 
rendered  in  such  circumstances  that  they  ought  to 
haye  been  accepted  then  an  award  would  be  made  of 
some  amount  on  the  well-known  principle.    The  Eider 
Brethren  had  come  to  the  conclusion  Hist  under  the 
circumstances  it  was    a   reasonable  thing  for  The 
Victor  to  take  this  third  tug  ahead,  although  in  fact 
it  did  not  turn  out  to  be  necessary,  and  The  Dragon 
therefore  ought  not  to  be  excluded,  although  the 
award  should  be  of  a  moderate  character.   The  award, 
therefore,  would  be  £500  to  The  Victor,  £325  to  TJie 
Helen  Pede's  men,  £100  to  The  Dragon,  £75  to  the 
lifeboat  men. 

Solicitors  for  the  plaintiflfs,  Thomas  Cooper  Jb  Co*, 
for  William  Jenkins,  Falmouth. 

Solicitors  for  the  defendants,  Botterell  &  Boche* 
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Leigh  and  Others  v.  Taylor  Ain>  Others,  (a.) 

Fixtures — Tenant  for  life  and  remainderman — Tapestry 
— Attachment  to  the  structure. 

Valuable  tapestries  belonging  to  the  tenant  for  life  and 
by  her  fixed  to  the  walls  of  the  mansion-house,  but 
removable  without  damage  to  the  structure,  do  not  become 
part  of  the  freehold,  but  remain  the  property  of  the 
tenant  for  life* 

Decision  of  the  Court  of  Appeal  (In  re  De  Falbe, 
Ward  V.  Taylor,  49  W.  B.  455,  [1901]  1  Ch.  523) 
affirmed. 

Appeal  from  the  Court  of  Appeal  (Bigby,  Yaughan 
Williams,  and  Stirling,  L.JJ.,  49  W.  B.  455,  [1901]  1 
Oh.  523).  The  ji^uestion  in  dispute  was  between  the 
executors  of  Madame  de  Falbe  the  tenant  for  life 
and  the  remainderman  under  her  former  husband's 
will  as  to  the  ownership  of  certain  yaluable  tapes- 
tries. 

Madame  de  Falbe  being  possessed  of  these 
tapestries,  had  affixed  them  to  the  walls  of  the 
diawing-room  of  the  house  of  which  she  was  tenant 
for  life  under  the  aboye-mentioned  will.  They  were 
fixed  in  the  following  manner :  Small  slips  of 
wood  were  fixed  in  the  wood  on  the  walls  by  means 

(a.)  Beported  by  C.  H.  Graffon,  Esq.,  Barrister- 

at-Law. 


of  nails  and  screws,  and  oyer  these  wooden  strips 
oanyas  was  stretched  and  nailed,  and  the  tapestnes 
were  fastened  to  these  strips  and  oyer  the  canvas  by 
verjr  small  tacks,  whidi  did  not  penetrate  the  strips, 
white  and  gold  mouldings  were  fixed  round  the  stnps 
of  wood,  and  the  whole  formed  part  of  the  general 
decoration  of  the  room.  They  had  been  removed 
with  but  yery  slight  damage  to  the  walls. 

Byrne,  J.,  came  to  the  conclusion  that  they  had 
been  annexed  to  the  mansion-house,  and  therefore 
passed  with  it  to  the  persons  interested  in  the  settled 
estates.  The  Court  of  Appeal,  however,  held  that  the 
affixing  was  only  for  the  better  enjoyment  of  the 
tapestry,  and  consequently  that  the  tenant  for  life  was 
entitled. 

Asquith,  K.O.,  and  LeveU,  K,G.  ^T.  T.  Methold  with 
them),  for  the  appellants. 

Norton,  K.G.,  and  T.  Z.  Wilki^ison,  for  the  respon- 
dents claiming  under  Madame  de  Falbe's  will,  were 
not  heard. 

H,  B.  Howard,  iot  Madame  de  Falbe's  executor. 

Earl  of  Halsbttry,  L.C. — In  this  case  we  haye  had 
a  long  and  learned  argument  by  the  counsel  who  have 
appeared  for  the  appSlants.  I  am  not  certain  that  I 
quite  understand  the  conflict  between  the  two 
propositions,  or  that  I  quite  understand  on  what 
principle  one  is  supposed  to  decide  these  cases  apart 
from  the  facts  of  eaon  particular  case. 

One  principle,  I  thmk,  has  been  established  from 
the  earliest  period  of  the  law  down  to  the  present 
time — ^namely,  that  if  something  has  been  made  part 
of  the  house  it  must  necessarily  go  to  the  heir, 
because  the  house  goes  to  the  heir  and  it  is  part  of 
the  house.  That  seems  logical  enough.  Aiiot^er 
principle  appears  to  be  equuly  dear — namely,  that 
where  it  is  something  whidi,  although  it  may  be 
attached  in  some  form  or  another  (I  will  say  a  word 
in  a  moment  about  the  degree  of  attachment)  to  the 
walls  of  the  house,  yet,  having  regard  to  the  nature 
of  the  thing  itself,  and  the  purpose  of  its  being  placed 
there,  is  not  intended  to  form  part  of  the  real^,  but  • 
is  only  a  mode  of  enjoyment  of  the  thing  while  the 
person  is  temporarily  there,  and  is  there  for  the 
purpose  of  his  or  her  enjoyment,  then  it  is  removable 
and  goes  to  the  executor. 

^  We  have  heard  something  about  a  suggested  altera- 
tion of  the  law ;  but  those  two  principles  appear  to 
have  been  established  from  the  earliest  times,  and  * 
they  are  prindples  still  in  force.  But  the  moment 
one  comes  to  deal  with  the  facts  of  each  particular 
case,  I  quite  agree  that  sometlung  has  changed  very 
much.    I  suspect  that  it  is  not  the  law  or  any  prind« 

Sle  of  law,  but  it  is  a  change  in  t^e  mode  of  life,  the 
egree^in  which  certain  things  have  seemed  sus- 
ceptible of  being  put  up  as  mere  ornament,  whereas 
at  an  earlier  period  the  ruder  constructions  rendered 
it  impossible  sometimes  to  seyer  the  tiling  which  was 
put  up  from  the  realty.  If  that  is  true,  it  is  manifest 
that  you  can  lay  down  no  rule  which  will  in  itself 
solve  the  question ;  you  must  apply  yoursdf  to  the 
facts  of  each  partiotdar  case ;  and  I  am  content  here 
to  apply  myself  to  the  facts  of  the  case.  Here  are 
tapestries  which,  it  is  admitted,  are  worth  a  great 
deal  of  money.  I  put  the  case:  Suppose  this  had 
been  a  tenant  from  year  to  year,  and  she  put  up  these 
things,  is  it  conqdvaUe  that  a  person  would  for  the 
purpose  of  ik  tenancy  from  year  to  year  put  up  these 
things  exactly  in  Uus  way  if  tiiereby  they  made  a 
present  of  £7,000  to  the  landlord  ?  Counsel  for  the 
appellants  would  not  acquiesce  in  that ;  but  in  logic 
I  am  unable  to  sever  the  two  sets  of  facts  which  I 
suggest.  It  is  all  yery  wdl  to  say  that  there  is  a 
differenoe  between  the  cases  of  an  heir  and  an  ezeou- 
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tor  on  the  one  hand,  and  a  landlord  and  a  tenant  on 
the  other ;  but  if  yon  grant  the  proposition  that  it 
most  depend  upon  the  poipope.  of.the  annexation, 
and  you  moit  attend  to  the  degree  of  the  annexation, 
I  am  wholly  nnaUe  to  frame  aliypotdesis  of  a  state  of 
things  in  which  these  two  principles « wiU  not  decide 
the  question  whether  you  are  dealing  with  a  landlord 
and  tenant,  or  whether  you  are  dealmg  with  a  tenant 
for  life  and  a  remainderman,  or,  with  people  standing 
in  any  other  relation  to  these  things  in  the  way  in 
which  Madame  de  Falbe  did  as  tenant  for  life  to  the 
remainderman. 

We  come,  then,  in  my  view,  to  the  determination 
of  the  question  upon  the  principles  which  I  have 
pointed  out,  applymg  them  to  €he  particular  facts  of 
this  case.  What  are  they  P  Here  we  have  objects  of 
ornamentation  of  veir  great  Value.  '  Undoubtedly 
their  only  function  in  life,  if  it  may  be  so  called,  is 
the  decoration  of  a  room.  Suppose  the  person  had 
intended  to  remove  them  the  next  month  or  the  next 
year  or  what  not,  I  do  not  know,  notwithstanding 
the  ingenious  effort  that  has  been  made  by  counsd 
for  the  appellants,  in  what  other  way  they  could  have 
been  fastened  than  that  in  which  they  were. 

We  have  seen  the  hard  matchboard  to  which  they 
were  fastened  in  the  first  instance ;  then  canvas  was 
stretched  on  it,  and  the  decoration  of  the  wall  as  it 
originally  stood  was  perfectly  preserved  except  to 
the  extent  to  which  the  nsils  were  driven  into  the 
wall;  tiiey  were  necesssrilydriveninto  the  wall,  because 
otherwise  the  tapestry  could  not  have  beenstretched  out 
firm,  as  it  was.  I  do  not  know  any  other  mode  by  which 
the  large  one,  for  example,  fourteen  feet  long,  could 
have  been  {daced  there  as  it  was.  One  has  imme- 
diately before  one's  mind's  eyes  cases  of  pictures  of 
another  sort ;  and  after  all,  although  this  tapestry  is 
very  valuable,  as  I  understand,  and  very  beautiful,  it 
u,  only  a  picture  made  in  a  particular  form — it  is  a 
picture,  whether  woven  or  worked  or  what  not,  made 
for  the  purpose  of  omamentatiou.  When  one  looks 
at  it.  and  sees  what  it  is,  I  should  have  thought,  if 
ever  tibere  was  an  extreme  case  in  which  it  would  have 
«  been  impossible  to  suppose  that  the  person  intended 
to  .d^B^ioate  it  to  the  hoose,  it  was  the  case  of  these 
tapestries,  which  can  be,  and  in  fact  have  been, 
removed  without  anything  but  the  most  trifiing  dis- 
turbuice  of  the  material  ox  ilie  wall. 

Under  those  circumstances  I  can  entertain  no 
doubt,  now  that  we  have  had  the  whole  case  before 
us,  that  there  is  nothing  which  points  to  any  inten- 
tion to  dedicate  these  tapestries  to  the  house.  There 
is  nothing  in  the  nature  of  the  attachment  which  is 
necessarihr  permanent.  A  number  of  words  have 
been  used,  such  as  '*only  very  slightly  attached,*' 
and  '*  not  permanently  attached."  Thej  really  often 
assume  the  verv  question  in  debate.  I  do  not  think 
tbtkt  if  anybody  looked  at  the  piece  of  boarding 
on  which  the  canvas  was  stretched  and  on 
which  this  tapestry  went — I  can  hardly  imagine 
anything  more  slight  as  a  matter  of  fact  in 
this  particular  case  than  that  attachment — he 
could  entertain  any  doubt  on  the  matter ;  I  do  not 
know  how  a  piece  of  tapestry  of  that  extent,  fourteen 
feet  long,  stretched  against  a  wall,  could  be  more 
slightly  attached  than  this  was.  Under  those 
circumstances  it  appears  to  me  that  the  thing  is  so 
easily  susceptible  of  being  removed  (and  it  has  in  fact 
been  removed,  without  any  damage  or  material  injury 
to  the  structure  of  the  wall)  that  in  my  own  mind,  so 
far  as  it  is  dependent  upon  a  question  of  fact  in  this 
case,  I  am  of  opinion  that  it  never  was  intended  to 
form  part  of  tbe  structure  of  this  house ;  and  that, 
after  dl,  is  what  the  meaning  of  "  the  benefit  of  the 
inheritance  "  comes  to,  though  expressed  in  different 
words.    It  never  was  intended  to  remain  a  part  of  the 


house ;  the  contrary  is  evident  from  the  very  natnrs 
of  the  attachment,  the  extent  and  degn^e  of  wfaidi 
was  as  slight  as  the  nature  of  the  thing  attached 
would  admit  of.  Therefore  I  oome  to  the  oonoluiioa 
that  this  thing,  put  up  for  ornamentation  and  for  tiis 
enjoyment  of  tiie  person  while  ooouDying  the  house, 
is  not  under  such  droumstances  as  tnese  part  of  tin 
house.  That  is  the  problem  one  has  to  solve  in  eaoh 
of  these  cases.  If  it  is  not  part  of  the  honae,  it  fslli 
under  the  rule  now  laid  down  for  some  centnzies,  titst 
it*  is  a  sort  of  ornamental  fixture,  and  can  be  ramovBd 
by  whoever  has  the  right  to  the  chattel — whose  it  vai 
when  it  was  originaUy  put  up. 

For  these  reasons  I  am  of  opinion  that  this  ^^pesl 
must  be  dismissed  with  costs. 

I  ordy  wish  to  say  that  I  do  not  want  to  add  to  the 
confusion  whidi  it  is  soggested  has  been  caused  bj 
differences  of  opinion  among  the  learned  judges 
below.  My  own  view  is  that,  going  badk  for  soom 
centuries,  the  real  difiSarenoes  of  opinion,  which 
apparently  on  the  surface  have  been  entertained  by 
dmerent  judges,  have  not  been  at  bottom  differenoss 
in  the  law  at  all,  but  the  facts  have  been  regarded  ii 
different  aspects  according  to  the  fashion  of  thefimeB^ 
the  mode  of  ornamentation,  and  the  mode  in  wludi 
houses  were  built,  and  the  degree  of  attaohment 
which  from  time  to  time  became  neoessary  or  not 
according  to  the  nature  of  the  structure  which  wm 
being  dealt  with,  llie  principle  appears  to  me  to  b 
the  same  to-day  as  it  was  in  the  early  timea;  andOs 
broad  principle  is  that,  unless  it  becomes  part  of  fta 
house  m  any  intelligible  sense,  it  is  not  a  iiang  wluck 
passes  to  the  heir.  I  am  of  opinion  that  this  ti^Mstrj 
has  not  become  part  of  the  house,  and  was  nevsr 
intended  in  anvwayto  become  part  of  the  house; 
and  I  am  therefore  of  opinion  that  this  appeal  oog^t 
to  be  dismissed  with  costs,  and  I  move  your  lordshqis 
accordingly. 

Lord  MAOiTAaHTEN.— I  am  quite  of  the  same 
opinion. 

It  seems  to  me  that  the  only  question  is.  Have 
these  tapestries  become  part  of  the  froehold  ?  I  think 
these  tapesMee  were  pivrely  matter  of  ornament,  and 
not  part  of  the  freenold  at  alL  Counsel  for  the 
appeUants  has  spoken  of  the  courts  changing  the  law. 
I  do  not  think  that  the  law  has  been  changed  in  the 
very  least.  It  is  said  that  in  some  oases  it  has  heen 
relaxed.  I  do  not  think  it  has  been  altered.  What 
have  altered  are  the  habits  and  customs  of  the 
community.  The  increase  of  luxury  has  made  many 
things  matters  of  ornament  which  were  not  so  jmb&q, 
in  former  times.  I  think  the  only  question  is.  Was 
this  part  of  the  freehold  P  and  I  do  not  think  anv- 
body  can  say  it  was  so.  I  think  the  judgment  in  the 
Oonrt  of  Appeal  covers  the  whole  ground. 

Lord  Shand. — ^I  am  alfo  of  opinion  that  the 
decision  of  the  Court  of  Appeal  ought  to  be  siffinned. 

It  may  be  true,  as  has  oeen  observed  by  the  Ljotd 
Chancellor  and  by  Lord  Macnaghten,  that  there  hss 
been  no  change  of  the  law ;  but  I  rather  think  that 
in  the  progress  of  time  the  law  has  been  developed  m 
the  direction  of  holding  what  would  at  one  time  have 
been  hdd  to  be  parts  of  a  building  to  be  now 
temporary  fixtures  only,  removable  by  thepenon.  vsho 
attached  them  to  we  building  or  hu  pereonal 
representative,  and  I  think  that  this  later  view  ahoold 
be  maintained. 

It  appears  to  me  to  be  a  sound  principle,  and  to  be 
the  result  of  tihe  later  cases  (whatever  may  have  been 
the  older  law),  that  where  a  tenant  for  a  term  or  a 
tenant  for  life  has  purchased  tapestries  or  piotores  mod 
infixed  them  to  the  walls  lor  the  purpoeee  of 
ornamentation,  he  is  entitied  to  remove  them,  and  bis 
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exeontor  has  the  lame  right.  That  piinoiple,  as  it 
seems  to  me,  is  deoisiye  in  this  case. 

There  has  been  an  attempt  to  show  that  there  was 
here  suoh  a  degree  or  character  of  annexation  as  to 
make  these  tapestries  permanent  additioni  to  the 
honae.  I  doubt  whether  there  oonld  have  been  such 
annexation  by  a  tenant  only  as  oould  have  had  this 
effect  where  the  purpose  of  the  annexation  is 
ornamental.  However  firmly  a  tenant  may  put  up 
sudh.  ornaments  as  pictures  or  tapestries  upon  the 
walls,  I  confess  that  I  think  he  is  entitled  to  remove 
them,  if  during  his  tenancy  he  desires  to  do  so,  in 
order,  it  may  be,  to  substitute  others  in  tbeir  place, 
or  to  take  them  away  altogether ;  and  the  same  would 
be  true  at  tbe  end  of  his  tenancy,  at  least  where  they 
are  not  boilt  in  so  as  to  be  really^  parts  of  the 
permanent  building.  His  position  is  that  of  a 
temporary  occupant  having  put  up  thiogs  for 
temporary  purposes.  He  will  be  bound  to  take  care 
that  no  damage  occurs  to  the  walls  which  he  does  not 
put  right ;  but  that  is  a  different  matter  from  en 
obligation  to  leave  chattels  which  have  not  been  built 
in  as  additions  to  the  house,  and  remain  so  when  his 
tenancy  ends. 

Here,  in  fact,  I  think  there  was  no  permanent 
attachment,  and  I  nebd  not  repeat  what  h«8  been 
said  by  the  Lord  Ghancellor  as  to  the  character  of 
the  attachments. 

I  entirely  agree  with  the  judgment  of  the  Oourt  of 
Appeal,  and  with  the  grounds  upon  which  the 
learned  judges  unanimously  proceeded  in  givicg 
their  judgipient. 

Lord  Bramftost. — I  am  of  the  same  opinion.  I 
entirely  agree  with  the  exhaustive  judgments  in  the 
Oourt  of  Appeal,  and  I  agree  also  with  all  tbe  ob- 
servations which  the  Lord  ChanceUor  has  made  with 
respect  to  this  case. 

I  confess  I  see  no  difficulty  about  the  case  myself, 
and  I  cannot  see  in  the  least  how  it  can  be  said  that 
these  tapestries  could  ever  have  formed  a  portion  of 
the  hous9.  It  is  not  as  if  they  had  been  pictures 
painted  upon  the  walls  of  the  house  as  a  fresco  that 
could  not  have  been  removed.  There  I  can 
thoroughly  understand  that  it  oould  not  be  removed, 
because  you  oould  not  remove  it  without  removing 
part  of  the  wall  itself — ^in  which  case  you  would  pro- 
balJy  destroy  tbe  fresco  and  injure  the  house.  But 
there  is  no  sense  in  which  these  tapestries  can  be 
said  to  have  been  part  of  the  house,  nor  do  I  see 
how  any  srructnr*l  injury  to  the  house  oould  really 
be  caused  by  their  removid. 

Lord  BOBKRTSON  — I  also  concur.  My  view  is 
completely  represented  by  the  judgment  of  Stirling, 
L.J. 

Lord  LnmLlY. — I  am  entirely  of  the  same  opinion. 
I  cannot  bring  myself  to  believe  that  Madame  de 
Falbe  when  she  put  up  these  tapestrii's  made  a 
present  of  £7,000  to  the  remainderman.  The  tapestry 
remained  a  chattel  from  first  to  last. 

Solicitors,  Payne,  Shaw,  Mackenzie,  A  Lake;  Hodden^ 
Woodward,  dt  McLeod ;  Rowcftffe,  BawU,  d  Oo* 
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Bhodesl^  (Limited). 
Taylor.     Third    Party,  (a.) 

Practice — Parties — Third  party — Counterclaim — Plain- 
tiff serving  third-party  n-  tice — Jurisdiction — Ord.  16, 
r.  48. 

Where  a  defendant  in  an  action  counterclaims  against 
the  plaintiff,  the  IcUter  can  serve  a  third-party  notice, 
under  ord,  16,  r.  48,  on  a  person  against  whom  fie 
claims  contribution  or  indemnity  in  respect  of  the  defend- 
anfs  counterclaim. 

Appeal  from  an  order  of  Bidley,  J.,  at  chambers* 

The  action  was  brought  to  recover  £100  for  fees 
alleged  to  be  due  to  the  plaintiff  as  a  director  of  the 
defendant  company. 

The  defendants,  in  addition  to  a  defnuoe  on  t^e 
merits,  counterclaimod  for  £437  10*.,  all  ged  to  be 
due  for  calls  upon  500  £1  shares  in  the  defendant 
uompany  standing  in  the  plaintiff's  name.  The 
plaintiff  thereupon  servf  d  a  third-party  notice  on  one 
Taylor,  under  ord.  16,  r.  48,  upon  the  ground  that 
Taylor  had  agreed  to  indemnify  him  against  all 
liability  for  calls  upon  the  shares.  Taylor  entered  an 
appearance,  and  upon  a  summons  for  directions  the 
master  hdd  that  a  plaintiff  ag«iast  whom  a  counter- 
claim was  delivered  had  no  power  to  serve  a  third- 
party  notice  claiming  indemnity  in  respect  thereof, 
and  he  refuned  to  give  directions. 

Bidley,  J.,  on  appeal,  held  that  there  was  juris- 
diction in  suoh  a  case  to  serve  a  third- party  notice, 
and  he  reversed  the  order  of  the  master. 

Thn  third  party  appealed. 

Llewelyn  Davies  and  Denis  0' Conor,  for  the  third 
party.— Ord.  16,  rr.  48-55,  which  authorize  and 
regulate  third-jMurty  procedure,  ool^  allow  a  defendant 
in  the  strict  seobe  of  the  term  to  bring  in  a  third 
party.  Those  rul«-8  speak  of  plaiutiff  aod  defendant, 
and  <«  plaintiff"  is  defined  bv  section  100  of  the 
Judicature  Act,  1873,  as  including  ''every  person 
asking  any  relief  (otherwise  than  by  way  of  counter- 
claim as  a  defendant)."  Therefore  a  defendant  who 
counterclaims  is  not  a  *'  plaintiff  "  within  the  meaning 
of  the  rules.  It  follows  that  a  plaintiff,  against 
whom  a  counterclaim  is  delivered,  cannot  be  a 
"  defendant "  within  the  meaning  of  ord.  16,  r.  48. 
The  procedure  laid  down  by  the  rules  is  not 
applicable  to  a  plaintiff  affaiost  whom  the  defendant 
counterclaims.  [They  rwerred  to  Gibhs  db  Co*  v. 
NevilU  d;  Co.,  48  W.  B.  532,  [19001  2  Q  B.  181  ; 
Eyre  v.  Moreing.  [1884]  W.  N.  58.J  Secondly,  if 
there  was  juris^ction,  the  court  ought  not  in  the 
exercise  of  its  discretion  to  allow  the  third  party  to 
be  brought  in.  If  Ihe  phdntiff  succeeds  on  the  claim 
and  tbe  defendants  succeed  on  the  counterol%im.  the 
result  will  be  that  the  defendaants  will  recover  judg- 
ment against  the  plaintiff  for  th^  difference  bet^reen 
£437  lOs.  and  £100— viz.,  £337  lOs..  and  the  third 
party  can  ooly  be  made  liable  to  pay  that  sum  to  the 
plaintiff.  Another  action  would  have  to  be  brought 
to  recover  the  balance  of  £100.  There  is,  therefore, 
no  advantage  in  complicating  the  case  by  allowing 
the  claim  against  the  third  party  to  be  litigated  in 

this  action. 

« 

C,  H,  Bwamton,  for  the  plaintiff,  was  not  called 
upon. 

(a.)  Beported  by  W.  F.  Barry,  Esq.,  Barrister- 

at-Iiaw. 
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Mathbw,  Ij.J. — ^In  my  opinion,  this  appeal  mutt  be 
disniiseed.  The  first  qnesi^n  raised  is  a  queition  of 
jurisdiction.  It  is  contended  that,  though  a 
defendant  has  been  given  by  the  rules  the  right  to 
coiinterolaim  against  the  plslatiff,  the  latter,  against 
whbm  the  counteroLiim  is  aeUvered,  is  debarred  from 
bringing  in  a  third  party  from  whom  he  daims  con- 
tribution or  indemnity  in  respect  of  the  defendant's 
daam.  I  can  see  no  reason  why  a  plaintiff, 
who  has  been  made  a  defendant  to  a  counter- 
daim,  should  be  embarrassed  in  this  way. 
Oounterdaims  were  established  for  the  purpose 
of  disposing  in  one  action  of  all  diiputes  between 
the  parties.  A  oounterdaim  is  treated  throughout 
the  rules  as  in  effect  a  cross-action.  Ord.  21,  r.  11, 
which  is  an  important  rule  giving  a  defendant  a  right 
to  set  up  a  oounterdaim  raising  (questions  between 
himself  and  the  plaintiff  alonff  with  otiier  persons, 
directs  him  to  add  to  the  title  ox  his  defence  a  further 
title  similar  to  the  title  in  a  statement  of  claim,  lettinff 
forth  the  names  of  all  the  persons  who,  if  such 
counterclaim  were  to  be  enforced  by  cross-action, 
would  be  defendants  to  such  cross-action.  That  rule 
contemplates  a  counterclaim  as  being  similar  to  a 
croBS-actiou.  Further,  Lord  Esher,  M.B.,  in  Stumore 
y.  Oamphdl  &  Co.,  40  W.  B.  101,  [1892]  1  Q.  B.  314 ; 
and  Bow«n,  L.  J.,  in  Amon  y.  BohbeU,  37  W.  B.  329, 
22  Q.  B.  D.  543,  were  of  opinion  that  a  oounterdaim 
should  be  treated  as  an  independent  action.  For 
mysdf ,  I  can  see  no  difficulty  m  allowing  a  plaintiff 
to  bring  in  a  third  party  to  a  oounterdaim  by  th«) 
defendant.  It  is  said  that  it  has  never  been  done.  I 
quite  agree  that  no  authority  has  been  cited  to  us  in 
which  the  question  has  been  even  discussed.  I  can 
hardly  doubt,  however,  that  the  question  must  have 
arisen  in  some  case  before  this,  and  probably  it  has 
not  occurred  to  anyone  to  take  the  point  that  a 

Elaintiff,  against  whom  a  oounterdaim  has  been 
punched,  cannot  bring  in  a  third  party  from  whom 
he  claims  contribution  or  indemnity.  I  am  there- 
fore of  opinion  that  there  is  jurisdiction  to  allow  the 
third  party  to  be  served  with  notice.  There  remains 
the  question  of  discretion.  I  can  quite  see  that 
the  master  might  in  a  particular  case  consider 
it  so  embarrassing  to  the  plaintiff,  whether  he 
be  ate  plaintiff  in  the  action  or  the  defendant 
making  a  ocimterdaim,  to  allow  the  other  party 
against  whom  the  daim  is  brought  to  bring 
in  a  third  party  and  to  have  the  rights  as 
between  these  two  latter  parties  litigated  in  the 
action,  that  he  would  refuse  in  the  ezerdse  of  his 
discretion  to  sanction  it.  In  the  present  case  I  see 
no  reason  why  all  the  questions  raised  should  not 
be  dedded  in  this  action.  It  is  said  that  the  possible 
effect  may  be  that  the  judge  at  the  trial  will  only  be 
able  to  give  judgment  against  the  third  party  for 
£337,  and  that  therefore  me  daim  against  the  third 
party  will  have  to  be  split  up  and  a  second  action 
brought  against  him  to  recover  the  £100.  However 
that  may  he  technically,  it  would  be  met,  as  was  pointed 
out  by  Gozens-Hardy,  L.  J.,  during  the  argument,  by 
the  declaration  in  the  judgment  that  the  defendants 
were  entitled  to  recover  £437  on  thdr  oounterdaim 
against  the  plaintiff,  if  that  sum  were  found  to  be  due, 
and  the  third  party  would  be  bound  by  that  declara- 
tion. The  suggested  difficulty  upon  that  ground 
therefore  came  to  nothing.  In  my  opinion  the  order 
of  the  learned  judge  was  right,  and  the  appeal 
must  be  dismissed. 

Oozbns-Habdy,  L  J. — I  am  of  the  same  opinion. 
I  need  not  stay  to  consider  whether  a  counterclaim 
is  for  all  purposes  a  cross-action,  because  the  present 
case,  in  mv  opinion,  dearly  comes  within  ord.  16, 
r,  48.      The    defendants  oeUvered  a  counterclaim 


against  the  plaintiff  claiming  a  large  sum  for  oslk 
So  far  as  that  counterclaim  is  conoemed  the 
defendants  are  the  actors  in  it  and  are  therefore  in 
the  poeition  of  plaintiffs  in  regard  to  it.  The  plaintiff 
alleges  that  he  holds  an  indemnity  from  Taylor  against 
a  liability  for  those  calls,  and  he  has  aooordinglir 
served  him  with  a  third-party  notice.  I  oaonot 
imagine  a  case  more  within  t^e  words  and  spirit  of 
the  rule,  nor  can  I  imagine  one  more  fitting  for  the 
exercise  of  the  discretion  in  favour  of  allowmg  the 
third  party  to  be  brought  in. 

Appeal  dimiBBed. 

Solicitor  for  the  plaintiff.  A,  E.  TimbrelL 

Solidtors  for  the  third  party,  Spyer  A  Son*. 


} 


June  23. 


From  K.  B.  Div. 

(Collins,  M.B.,  and  Mathew  and 

Oozens-Hardy,  L.JJ.) 

Abrahams  v.  Bullock,  (a.) 

MaUer  and  servant — Negligence  of  servant — LidbUUy  of 
master — Jobmaster — Hire  of  carriage  and  driver  fur 
use  of  jeweller* s  traveller — OhligcUion  to  take  care  of 
carriage  during  temporary  absence  of  travdUr— 
Obligation  to  take  oars  of  contents  of  carriage— Lia- 
bility of  jobmaster  for  loss  of  jewellery  by  theft. 

The  plaintiff,  a  wholesale  jeweller,  entered  into  a  con- 
tract with  the  defendant,  a  jobmaster,  for  t?ie  hire  of  a 
brougham  and  driver  for  the  use  of  the  plaintift 
traveller,  and  the  brougham  was  fitted  up  for  the  ^' 
pose  of  such  use.  The  traveller  having  gone  into  an  hdd 
to  get  his  lunch  leaving  the  brougham  in  the  street,  the 
driver  also  went  away  for  a  similar  purpose,  and  ts 
their  absence  a  quantity  of  the  plaintiff's  jewdlery  vxa 
stolen  from  the  brougham.  In  an  action  to  recover  (hi 
value  of  tJie  jewellery. 

Held,  that  the  defendant  was  liable,  because  there  wa 
an  obligation  on  him  to  provide  a  driver  who  would  take 
care  of  the  contents  of  the  brougham  during  interval 
when  the  traveller  would  necessarily  be  ahsent. 

Judgment  of  Bidley,  J.  (49  W.  B.  653),  reversed. 

Appeal  from  the  judgment  of  Bidley,  J.»  sttiie 
trial  of  an  action  without  a  jury,  reported  49  W.  B. 
653. 

The  action  was  brought  by  a  mauufactuTer  of 
jewellery  against  a  jobmaster  to  recover  £460,  an 
agreed  sum,  as  the  value  of  certain  artides  of  jewelisry 
lost  owing  to  the  alleged  negligence  of  the  def  endanf  i 
servant. 

On  the  21st  of  June,  1898,  the  defendant  wrote 
a  letter  to  the  plaintiff  to  the  following^ effect :  'I 
shall  be  pleased  to  supply  you  with  same  brougham 
as  you  are  having  at  £3  for  the  five  days'  week,  pay- 
able monthly.  Holidays  or  days  it  is  not  required 
to  be  allowed  for.  You  can  choose  the  broaghvn 
yoursdf ,  aud  I  will  keep  the  same  coachman  (Shed), 
paying  him  188.  weekly  for  five  days,  aud  witl  tiy 
and  give  him  work  the  other  two  days  withextii 
pay." 

On  the  28th  of  June  the  plaintiff  s  traveller,  oo 
behalf  of  the  plaiatiff,  wrote  to  t&e  defendant  ai 
follows :  "  In  accordance  with  your  favour  of  the  21it 
inst.,  please  start  the  brougham  on  Monday  next' 
This  letter  also  stated  that  the  plaintiff  had  seen  a 
brougham  at  Messrs.  Alf  ord's  which  he  would  like  to 
have  fitted  up  for  the  purpose  of  taking  out  soodi. 
The  brougham  in  question  was  fitted  up,  and  wai 
regularly  used    by  the  plaintiff's  travcSler.    Alter 

(a.)  Beported  by  F.  G.  BttoxxB,  Esq.,  Banister- 

at-Law. 
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some  time  Shed  ceased  to  drire  the  broufcham  and  his 

place  was  taken  by  a  man  named  Mills,  who  oon- 

tintied  to  drive  down  to  the  24th  of  October,  1900. 

On  "that  day  the  traveller  in  the  coarse  of  his  rounds 

left    the   brongham   outside  the   Thomas  i  Becket 

Hoiiel,   in  the  Old  K^nt-road,  and  want  into  the 

hot  el  to  get  his  lunch,  looking  the  door  and  taking 

the  key  with  him«    The  driver  also  left  the  brougham 

standing    outside   the   hotel,    and    we  at   into   the 

adjoining  premises  to  get  his  dinner.    Whde  he  was 

at  dinner  the  brongham  was  driven  away,  and  the 

oontents — viz.,  the  articles  of  jewellery  the  value  of 

which  was  sought  to  be  recovered  in  the  action— were 

stolen. 

There  was  a  conflict  of  evidence  on  two  questions — 
first,  whether  the  defendant  had,  before  the  letter  of 
the  21st  of  June,  stipulated  that  he  would  not  take 
any  responsibility;  and,  secondly,  whether  the 
plaintiflTs  tr seller  knew  that  the  driver  was  in  the 
habit  of  leaving  the  brougham  unattended  when  he 
went  to  get  his  dinner. 

Bidley,  J.,  was  of  opinion  that,  although  the  loss 
was  due  to  the  neglig^ce  of  the  driver  in  leaving 
the  brougham  unattended,  yet,  inasmuch  as  under  the 
contract  the  defendant  did  not  accept  tbA  duty  of 
taking  care  of  the  goods,  he  was  not  liable  for  the 
loss.  He  accordingly  gave  judgment  for  the 
defendant. 
The  plaintiff  appealed. 

(7.  A,  Busiellf  K.O.,  and  8tm$  Williams,  for  the 
plaintiff. 

Dickms,  E.G.,  and  Schufahs,  for  the  defendant. 

The  folio vring  ca^es  were  cited:  In  re  United 
Service  Co.,  JohmUm'e  Claim,  19  W.  B.  457,  L.  B.  6 
Oh.  App.  212 ;  and  Cohb  v.  Great  Wetiem  Railway  Co., 
41  W.  B.  276,  [1893]  1  Q.  B.  459. 

OoLLiNS,  M.B. — I  think  that  this  appeal  must  be 
allowed.  The  facts  of  the  case  appear  to  me  to  be 
simple.  The  plaintiff  is  a  manufacturer  of  jewellery, 
and  the  defendant  is  a  jobmaster,  and  a  contract  was 
entered  into  between  them  for  the  hire  of  a  brougham. 
The  terms  of  the  contract  are  contained  in  a  letter 
from  the  defendant  to  the  plaintiff  dated  the  21st  of 
June  and  a  letter  in  answer  dated  ttie  28th  of  June. 
From  those  letters  it  appears  that  the  intention  of 
the  parties  was  that  a  particular  brougham  was  to  be 
supplied  by  the  defendant  for  the  purpose  of  being 
usttd  by  the  plaintiff's  traveller,  and  that  the  defend- 
ant should  also  provide  a  driver.  Ic  seems  to  me  to 
be  clear  that  tiie  contract  was  made  with  reference  to 
well-known  circumHances,  and  that  structural  altera- 
tions were  to  be  made  in  the  brougham  for  the 
purpose  of  fitting  it  up  in  such  a  manner  as  would 
render  it  more  snitaUe  for  being  used  in  a  well-under- 
stood way.  I  think  there  was  an  obligation  on  the 
d^endant  to  furnish  a  brongham  chosen  bv  the 
plaintiff  himself  which  should  be  reasonably  fit  for 
the  purpose  of  being  used  in  that  well-understood 
way,  and  to  see  tibat  it  wa^  properly  fitted  up  and 
adapted  for  the  work  of  the  person  who  was  to  use 
i*;,  and  a  further  obligation  to  fhrnish  a  driver  who 
should  use  ordinary  care  in  driving  the  brougham, 
and  in  whose  custody  the  brougham  should  remain. 
It  must  be  taken  that  the  defendant  knew  that  the 
platntiff*s  traveller  would  not  be  in  the  brongham  during 
tiie  whole  of  his  rounds,  but  would  necessarily  have  to 
leave  it  at  intervals,  and  I  think  that  by  inference  an 
obligation  was  cast  on  the  defendant  to  see  that  the 
brougham  was  taken  care  of  during  the  intervals 
when  the  traveller  would  be  obliged  to  leave  it 
Bidley,  J.,  however,  held  that  the  relation  between 
the  parties  did  not  involve  any  right  in  the  plaintiff 
to  ordinary  care  on  the  part  of  the  driver  to  guard 


the  contents  of  the  brougham.  I  cannot  agree  with 
that;  I  think  there  was  an  obligation  on  the  defendant 
to  supply  a  drirer  who  should  use  ordinary  care  both 
in  dnving  the  brougham  and  in  safeguarding  its 
oontents  during  the  intervals  I  have  mentioned. 
There  seems  to  me  to  be  no  ground  for  suggesting 
that  the  traveller  was  the  only  person  whi  was 
responsible  to  the  plaintiff  for  the  safety  of  the 
jewellery,  and  I  cannot  affree  with  the  learited  judge 
in  thinking  that  the  legal  position  of  the  traveller 
n^atived  any  lisbilily  on  the  part  of  the  driver'rt 
master.  It  was  argued  that  the  loss  was  to  be  attrib- 
uted to  contributory  negUgenoe  on  the  part  of  the 
traveller,  and  in  support  of  this  it  wa9  said  that  the 
traveller  had  often  seen  the  dtivar  leave  the  brongham 
and  had  allowed  him  to  do  so.  But  the  learned  judge 
in  his  judgment  negatived  this;  for  he  said  that, 
thouffh  the  traveller  did  not  know  that  the  driver 
was  in  the  habit  of  leaving  the  brougham  unattended, 
he  ought  to  have  known  it.  The  oaie  oomei  back  to 
this,  whether  there  was  a  contract  involving  an 
obligation  on  the  defendant  to  provide  a  driver  who 
should  use  ordinary  care  in  safeguarding  the  contents 
of  the  brougham  during  the  traveller's  absence.  I 
am  of  opinion  that  there  was,  and  it  is  dear  that 
that  obligation  has  not  bee  a  performed.  With 
reg^ard  to  the  contention  that  a  new  element  has  been 
introduced — viz.,  the  theft — which  makes  a  break  in 
the  chain  of  causidity,  I  think  that  the  loss  in  this 
case  was  a  direct  consequence  of  one  of  the  things 
which  must  bo  taken  to  have  been  contemplated  by 
the  parties — ^viz.,  the  failure  of  the  obligation  to 
prevent  intrusion. 

The  appeal  must  therefore  be  allowed,  and  judg- 
ment must  be  entered  for  the  plaintiff. 

Mathbw  and  Oozeks-Hasdy,  L. JJ.,  concurred. 

Appeal  allowed. 

Solicitors,  Hudson,  MaUhewt,  A  Co, ;  J.  E.  Waters, 


From  K.  B.  Div.  \ 

(Yaughan  WDliamn,   Bomer,  and  >  May  13. 

Mathew,  L.JJ.)  J 

In  re  Ah  Abbitbation  bbtwxbn  the  Bwllfa 
AND  Mbbthyb  Dabb  Stbah  Golubbibs  (1891) 
(Ldcitbd)  and  thb  Pontyfbidd  Watbbwobks 
Go.  (a.) 

Lands  Claiues  Act — Taking  lands — Compensation — 
Goal  mine — Notice  to  treat — Subsequent  rise  in  price  of 
coal — Basis  of  assessment. 

Where  a  notice  to  treat  has  been  given  under  the  Lands 
Clauses  Act,  1845,  for  the  assessment  of  compensation 
payable  in  respect  of  certain  seams  of  coal  which  a  water^ 
works  company  requires  the  coal  owner  to  leave  unworhed, 
the  arbitrator  is  not  entitled  to  take  inio  consideration,  in 
assessing  the  compensation,  a  rise  in  the  value  of  coal 
which  has  taken  place  subsequently  to  the  date  of  the 
notice  to  treat. 

Judgment  of  the  Divisional  Gourt  (ante,  p,  135, 
[1901]  2  K.  B.  798)  reversed. 

Appeal  by  the  defendants  from  the  judgment  of  the 
Divisional  Gourt  (Bidley  and  Phillimore,  JJ.),  re- 
ported ante,  p.  135,  [1901]  2  E.  B.  798. 

Th»  facts  are  fully  stated  in  the  report  below. 

B,  Francis  Williams,  K,0,,  and  Trevor  Lewis,  for 
th«  waterworks  company. — ^The  price  to  be  paid  for  the 
coal  must  be  taken  as  at  the  date  of  the  notice  to 


(a.)  Beported  by  W.  F.  Babby,  Esq.,  Barrister- 
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treat.  The  tben  existing  protpeets  as  to  the  future 
price  ci  ooal  may  be  taken  into  aoooxint,  bat  not 
knowledge  of  the  rise  in  value  snbseqaent  to  that 
time.    The  decision  was  therefore  wrong. 

Ahd  Thomas,  K.0»,  and  FT.  D.  Benaon,  for  the 
oolUery  company.— The  arbitzator  has  to  find  the  loss 
to  the  colliery  company  by  reason  of  being  prevented 
from  working  the  coal  proposed  to  be  acquired.  That 
coal  could  not  have  be^  worked  out  in  less  than  from 
three  and  a-half  to  five  years.  The  value  of  the  coal 
has  to  be  ascertained,  and  the  probable  riee  in  price 
must  be  taken  into  account  in  assessing  the  value. 
Subsequent  knowledge  acquired  at  the  time  of  the 
arbitration  may  be  taken  as  confirming  and  crystal- 
lizing the  evidence  as  to  the  probable  rise  in  price. 

They  referred  to  Haynes  v.  Eaynes,  9  W.  B.  497, 
30  L.  J.  Oh.  578. 

YATxaHAN  Williams,  L.  J.— The  question  we  have 
to  decide  is  whether  the  arbitrator  in  assessing  the 
compensation  should  take  in  consideration  the  nae  in 
the  market  price  of  coal  between  the  dates  of  the 
notice  to  treat  and  the  assessment  of  the  compensa- 
tion. The  way  in  which  the  arbitrator  himself 
expresses  the  contention  of  the  coal  company  is  set 
out  in  a  paragraph  in  the  spedal  case  as  follows: 
**  During  the  said  reference  the  coal  company  claimed 
that  in  consequence  of  such  rise  the  compensation  to 
be  paid  by  the  waterworks  company  should  be 
assessed,  not  on  the  baeis  of  the  knowledge  of  the 
value  of  the  said  part  of  the  said  mines,  veins,  beds, 
and  seams  which  was  possessed  at  the  date  of  the 
said  notice  of  the  16th  of  October,  1898  (which  basis 
is  hereinafter  called  the  first  alternative),  but  on  the 
basis  of  the  knowledge  of  such  value  which  was  sub- 
sequently acquired  (which  lastly  mentioned  basis 
is  hereinafter  called  the  second  alternative)." 
The  case  then  goes  on  to  say  that  the  question 
for  the  opinion  of  the  court  is  whether  the 
coal  company  are  entitled  to  have  compensa- 
tion assessed  according  to  the  first  alternative  or 
according  to  the  second  alternative.  The  particular 
case  in  ^ich  the  compensation  has  to  be  determined 
is  set  forth  in  the  specisl  case,  and  it  appears  from 
that  the  waterworks  company  did  not  give  notice  to 
the  coal  company  that  they  would  actually  purchase 
the  coal,  but  they  ^ave  notice  that  they  were  wiUing 
to  make  compensation  to  the  coal  company  for  their 
estate  and  interest  in  that  part  of  the  mines,  veins, 
beds,  and  seams  of  coal  whi(^  thev  required  the  coal 
company  to  leave  unworked.  Under  that  notice  I 
have  no  doubt  that  the  measure  of  compensation 
would  be  the  same  as  if  there  was  a  notice  to  purdiase 
the  coal.  If  the  coal  was  purchased  tiie  measure  of 
compensation  would  be  the  same  as  on  an  expulsion 
from  the  land.  If  the  coal  company  are  debarred 
from  working  the  coal,  the  measure  of  damages  is  the 
same  as  if  the  coal  were  purchased.  That  baiog  so, 
it  is  common  groimd  here  that  the  measure  of 
compensation  must  be  ascertained  as  of  the  date  of 
the  notice  to  treat — ^that  is  to  say,  the  value  of  the 
coal  must  be  taken  as  on  that  date.  The  contention 
of  the  coal  company  is  that,  though  the  value  of  the 
coal  must  be  taken  as  of  the  date  of  the  notice  to  treat, 
the  arbitrator  was  entitled,  in  estimating  that  value, 
to  take  into  consideration  the  subsequent  rise  in  price. 
The  price  of  coal  may  rise  or  fall  according  to 
contingencies  which  no  one  can  foretcdl.  The 
arbitrator  must  admittedly  ascertain  the  present 
value  of  the  coa),  and  yet  it  is  said  that  in  arriving  at 
that  value  he  is  to  take  into  account  the  contingency 
of  the  future  rise  or  fall  in  price,  of  which  no  one  can 
form  an  estimate.  It  is  argued  that  because  the 
contingency  happened  at  the  time  when  the 
compensation  came  to  be  asseesedi  the  arbitrator 


must   deal    with    it    as    a    matter    to  be  tsbn 
into    account    in    arriving    at    the  value   of   the 
coal  at  the  date  of  the  notice  to  treat.     I  am  inuble 
to  agree  with  that  contention.      In  arriving  at  the 
present  value  of  the  coal  the  arbitrator  can  only  take 
mto  consideration  that  which  could  have  been  antici- 
pated as  possible  at  the  time  when  the  notice  to  teat 
was  given  and  which  admitted  of  a  measure  of  oom- 
pensatton  at  that  time.    It  seems  to  me,  therelon, 
that  the  true  rule  is  that,  in  assessing  oompensatum, 
the  arbitrator  can    take    iixto    consideration  everj 
circumstance  which  existed  in  fact  at  the  date  of  the 
notice  to  treat,  as  well  as  the  probable'  uierof  the 
property  in  respect  of  which  compensation  is  payable. 
For  instance,  if  the  property  is  agricultural  Jand,  iti 
adaptability  for  building  purposes  should  betaken 
into  consideration,  because  that  is  a  fact  in  existence 
at  the  date  of  the  notice  to  treat.     If,  again,  after 
the  notice  to  treat  has  been  served  it  is  discovered 
that  the  land  has  some  inherent  value  which  nobady 
expected  or  knew  of  at  the  date  of  the  notice  to 
treat,  that  would  be  a  proper  circumstance  to  take 
into  consideration  in  assessing;  the  value  of  the  pro- 
perty, because  it    would    b'«  a  fact    affecting  the 
prop(»rty  at  the  date  of  the  notion  to  treat.     But  when 
one  deals  with  contingencies  arising  after  irards  which 
cannot  be  assessed,  such  contingencies  ought  not  to 
be  taken  into  account.    This  is  really  the  l^uii  of  the 
rule   in    givicff  damages    for   breach    of   contract. 
Therri  may,  and  indeed  must,  be  taken  into  considera- 
tion the  value  of  the  thinic  at  the  date  when  the 
contract  ought  to  be  performed,  but  not  matten 
which  are  so  remote  or  uncertain  as  not  to  be  capahle 
of  measurement.    The  fact  that  before  the  compeosa- 
tion  is  assessed  one  of  those  contingencies  has  actosUy 
happened  cannot   be   taken   into   consideration  as 
enhancing  ^e  value  of  the  property  to  ba  aoqaired 
In  my  opinion  the  decision  of  the  Divisional  Oourt  was 
wrong,  and  cannot  bd  supported.    The  answer  to  the 
question  put  by  the  umpire  in  the  special  case  should 
be  that  the  compentation  ought  to  have  been  aseesaed 
according  to  the  first  alternative — that  is  to  say, 
according  to  the  facts  as  they  existed  at  the  time  of 
the  notice  to  treat,  and  on  that  basis  the  compensation 
amounts  to  £2,960. 

BoMEB,  L.J. — I  am  of  the  same  opinion.    I  gaiher 
that  it  is  common  ground  that  the  compeusation  is  to 
be  assessed  upon  the  value  of  the  coal  on  the  15th  of 
October,  1898,  when  the  notice  to  treat  was  gtren. 
I  agree  that  in  asoertaicing  what  the  tme  v  Joe  of 
the  coal  was  at  that  date,  the  arbitrator  might  look 
at  the  eubseqaent  facts  so  far  as  they  are  material  to 
show  the  value  of  the  coal  upon  that  date.    A  oiroam- 
atance  occurring  subsequently  to  the  15th  of  October, 
1898,  is,  as  stated  in  the  case,  that  **  coal  rose  in  valoe 
subsequently  to  the  date  of  the  notice  of  the  15th  of 
October,  1898."    The   next  paragraph  in  the  caie 
states  clearly  the  circumstance  which  the  coal  com- 
pany claimed  should  be  taken  into  oonsideratioDt 
The  coal  company  claimed  that  in  consequeDce  of 
such  rise  the  compensation  paid  by  the  waterworke 
company  should  be  anitessed,  not  on  the  basis  of  the 
knowledge   of   the   value   of   the  coal  which  was 
possessed  at  the  date  of  the  notice  to  treaS  bot  on  the 
basis  of  the  knowledge  of  such  value  which  wae  sab- 
sequently  acquired.    Therefore  we  have  it  tbatthe 
only  circumstance  arising  since  the  15th  of  October, 
1898,  and  relied  upon  as  showiog  the  true  valne  of 
the  coal,  is  the  general  rise  in  the  price  of  coal  siooe 
tbat  date.     That  «<learly  means  a  rise  in  the  price  of 
coal  as  a  general  commercial  article,  and  it  is  t^^ 
that  the  arbitrator  is  to  asanas  the  value  of  this  ptf' 
tioular   coal   on    the    15th   of  October,    from  htf 
knowledge  of  the  higher  value  of  ooal  sinoe  thil  dst0> 
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nigtl  <Koutt  of  Justin. 

/n  re  BT70KWBLL  &  Bbbkbley.  (a.} 

Practice —  Costs — Taxation — "  Disbursement " — Money 
paid  to  **  Security  /or  costs  account** — Solicitors  Act^ 
1843  {fidsl  Vict.  c.  73),  8.  37. 

Moneys  paid  by  solicitors  in  eonducUng  an  <ution  to 
the  **  Security  for  costs  cuxount**  for  discovery  and 
interrogatories  are  "  disbursements  "  within  the  meaning 
of  the  Solicitors  Act,  1843,  and  are  properly  entered  as 
such  in  a  biU  of  costs. 

In  re  Bemnant,  11  Beav.  603,  explained  and  followed. 

SammooB  to  review  taxation. 

In  a  taxation  as  between  solioitor  and  dient  the 
taxing-master  had  disallowed  items  of  £5  and  £8 
respeotively  paid  by  the  solicitors  to  the  **  Seonrity  for 
costs  account  ''under  ord.  31,  rr.  25,  26,  and  27,  upon 
application  for  discovery  and  interrogatories.  Objec- 
tion having  been  taken  to  the  disallowance,  the  taxing- 
master  gave  as  his  reason  in  each  case :  "  This  deposit 
cannot  be  allowed  as  the  solicitors  can  obtain  the 
return  of  it ;  the  costs  of  doing  tliis  are  subsequently 
allowed." 

The  bill  was  a  heavy  one,  and  if  these  items  were 
disallowed,  the  effect  was  that  more  than  one-sixth  of 
the  bill  was  taxed  oS,  The  solicitors  took  out  this 
summons  to  review  the  taxation. 

(a.)  Reported  by   Alan   C.  Kisbitt,    Esq., 

Barrister-at-Law. 


In  my  opinion  that  contention  is  not  tenable^    The 

rise  in  the  value  of  coal  might  be  due  to  circumstances 

which  were  not  in  existence  when  the  notice  to  treat 

^vas  given,  and  which  could  not  have  then  been  fore- 

8«en.    It    would   be  wroog  to  say  that  the  mere 

smbeequeat  rite  in  the  price  of  coal  showed  that  the 

▼  alue  of  coal  on  the  15th  of  October  was  not  its  true 

value  at  that  time.    It  is  said  that  in  estimating  the 

value  of  coal  on  that  date,  expert  evidence  might  have 

been  called  as  to  the  prospective  rise  or  fall  in  the 

price  of  coal  as  on  that  date.    Admitting  that  to  be 

BO  for  the  purposes  of  this  case,  any  such  opinion 

must  be  based  upon  facts  existiog  at  the  time.    It 

would  not  do  for  an  expert  to  say  that  he  could  give 

no  reasons  for  his  opinion,  that  he  could  point  to  no 

facts  to  justify  it,  but  that  he  was  stating  his  opinion 

as  a  matter  of  mere  speculation.    It  seems  to  me  that 

in  such  a  case  the  evidence  would  not  ba  receivable. 

Expert  evidence  is  only  admissible  because  there  are 

facts  in  existence  the  natural  conclusions  from  which 

are  not  apparent  except  to  the  mind  of  an  expert ; 

but  the  opinions  of  experts  must  be  founded  ou  facts. 

When  the  market  val«a  of  coal  on  the  15th  of  October 

was  ascertained,  that  was  ito  true  value,  subject  t  > 

the  then  existing  cirvumstances  likely  to  cause  it  to 

rise  or  fall  in  price.    But  to  say  that  because  there 

was  a  subsequent  rise   in   the   price   of    coal   the 

arbitrator  must  diarenard  the  value  of  coal  on  the 

Idth  of  October  is  t  j  me  an  untenable  proposition. 

The  appeal  must  therefore  be  allowed. 

SiATHEW,  L.J.,  concurred. 

AppecU  allowed. 

Solicitors  for  the  waterworks  company,  BeU,  Brod- 
rick,  A  Gray,  for  C,  A  W.  KenshoU,  Aberdare. 

Solicitors  for  the  colliery  company,  Wrentmore  A 
Son,  for  Frank  James  A  Sons,  Oaraiff. 


E.  E.  Humphreys,  for  the  solicitors,  relied  on  In  re 
Bemnant,  11  Beav.  603. 

E.  W.  Hanstll,  for  the  client. — ^These  are  not  pay- 
ments which  the  solicitors  were  under  any  liability  to 
make,  and  cannot  therefore  be  ''disborsemento"; 
they  ought  to  appear,  not  in  a  bill  of  costs,  but  in  a 
separate  cash  account :  In  re  Kingdon  A  Wilson^  ante, 
p.  533,  18  Times  L.  B.  588. 

EIbkbwioh,  J.,  ia  giviog  judgment,  remarked  that 
as  a  general  rule  he  felt  the  greatest  hesitation  in 
differing  from  a  taxing-master,  who  was  accustomed 
to  deal  with  bills  of  oosts  every  day,  and  was 
cognizant  of  the  practice  in  such  matters;  in  the 
present  case,  however,  the  taxing-master  had  given  a 
reason  for  disallowing  the  items  without  making  any 
statement  as  to  the  practice  usual  with  regard  to  such 
items ;  that  reason,  in  his  lordship's  opinion,  was  not 
a  good  one,  and  no  other  reason  was  given  {  in  his 
opinion  these  payments  were — in  a  proper  case — ^as 
necessary  for  a  solicitor  to  make  as  were  payments  for 
counsel's  fees,  stamps  on  office  copies,  and  the  like. 
The  proper  criterion  was  not  whether,  in  a  certain 
event,  tSie  money  could  be  returned,  but  in  what 
character  the  solicitor  made  the  payment — ^was  it  as 
solioitor  in  his  professional  duty,  or  was  it  merely  as 
agent  P  As  general  agent  a  solicitor  frequently  did 
acts  generous  even  to  foUy,  and  payments  made  in 
that  way  could  not  be  brought  into  a  bill  of  costs ; 
the  agency  in  such  cases  arose  by  virtue  of  the 
professional  relation,  not  by  virtue  of  the  professional 
character,  and  payments  so  made  should  go  into  a 
separate  cash  account ;  but  if  he  acted  as  a  solicitor, 
payments  made  by  him  in  the  prudent  course  of  his 
business  were  as  much  *'  disburse  ments ' '  as  were  counsel's 
fees  and  stamps ;  that  appeared  to  his  lordship  to  be  the 
proper  criterion,  and  the  one  which  was  adopted  by 
Langdale,  M.B.,  in  In  re  Remnant.  To  hold  with 
the  taxing-master  would  be  extremely  inconvenient ; 
if  a  solioitor  vras  not  liable  to  pay  as  solioitor  it  would 
mean  that  whenever  an  affidavit  of  documents  was 
applied  for  there  would  be  a  long  delay  owing  to  his 
non-liability  to  make  the  payments  requisite  for  the 
purpose.  The  bill  must  go  back  to  the  taxing-master 
with  that  expression  of  his  lordship's  opinion. 

BiU  sent  down  for  revision  ;  leave  to  appeal. 

Solicitors,  Biggs,  Roche,  Sawyer^  A  Go, ;  Cameron, 
Kemm,  A  Co, 


Chan.  Div.  (  •-.^^  , . 

ParweU,  J.  ]  ^^  ^^• 

In  re  Obxdts  Asstjranob  axtd  GuABAima  Cob- 

FOSATiON  (Luoted).  (a.) 

Company — Reduction  of  capital — Unequal  payments 
upon  ordinary  shares  —  Losses  to  be  borne  prO' 
portionatdy. 

The  deferred  shares  in  a  company  were  paid  up  in  full, 
the  ordinary  shares  of  £10  each  were  as  to  some  paid  up 
to  £5  eoAh,  as  to  others  up  to  £2.  Theartides  of  associa- 
tion of  the  company  provided  that  in  the  case  of  a 
winding  up  the  losses  were  to  be  borne  by  the  members  in 
proportion  to  tJis  capital  paid  up.  The  company  passed 
a  special  resolution  that  the  orainary  shares  be  rieduced 
from  £10  to  £8  10«.,  canceHUng  capMl  to  the  extent  of 
£1  10«.  on  each  ordinary  share. 

Held,  that  the  same  rule  must  be  followed  in  the  reduc' 
turn  of  capital  as  would  have  been  followed  in  a  winding 
up,  and  that  the  losses  must  be  borne  by  the  members  in 
proportion  to  the  capital  paid  up  on  the  shares, 

(a.)  Beported  by  J.  H.  Dayiss,  Esq.,  Barrister'- 

at-Law. 
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Petition. 

This  was  a  petition  for  oonfirmation  by  the  court  of 
the  redaction  of  capital. 

The  Credit  Assurance  and  Goarantee  Corporation 
(Limited)  had  a  capital  of  £1,000,000,  divided  into 
2,000  deferred  shares  of  £1  each,  and  99,800  ordinary 
shares  of  £10  each. 

The  deferred  shares  were  all  issued  and  fully  paid, 
and  37,712  ordinary  shares  had  been  issued.  Of  the 
latter  2,621  had  been  forfeited,  1,123  had  been  issued 
under  a  duly  registered  contract  with  £5  paid  up,  aod 
the  remainder  had  been  paid  up  to  the  extent  of  £2. 

The  memorandum  of  assooiatiou  provided  that  the 
profits  should  be  applied  after  allowing  for  a  reserve 
fund  in  paying  first  a  dividend  of  10  per  cent,  on  the 
amount  paid  up  for  the  time  being,  one  half  of  the 
surplus  to  the  holders  of  deferred  shares,  and  the 
remaining  moiety,  subject  to  the  payment  thereout 
of  such  extra  remuneration  to  the  directors  as  might 
be  determined  In  general  meeting,  should  belong  to 
the  holders  of  ordinary  shares. 

By  article  152  of  the  articles  of  association:  '*If 
the  corporation  shall  be  wound  up,  and  the  surplus 
assets  shall  be  insufficient  to  repay  the  whole  of  the 
paid-up  capital,  such  surplus  assets  shall  be 
distributed  so  that,  as  nearly  as  may  be,  the  losses 
shall  be  borne  by  the  members  in  proportion  to  the 
capital  paid  up,  or  which  ought  to  hftve  been  paid  up, 
on  the  shares  held  by  them  respectively  at  the 
commencement  of  the  winding  up.  But  this  clause 
is  to  be  without  prejudice  to  the  rights  of  the  holders 
of  shares  issued  upon  special  conditions." 

The  corporation  had  power  to  reduce  its  capital  by 
paying  off  capital  or  cancelling  capital  which  had 
been  lost  or  was  unrepresented  by  available  assets. 

On  the  12th  of  December,  1901,  a  special  resolution 
was  passed  redudug  the  capital  to  £850.300.  divided 
into  99,800  shares  of  £10  each,  and  2,000  deferred 
shares  of  £l  each,  and  such  reduction  was  to  be 
effected  by  cancelling  capital  to  the  extent  of  £1  10s. 
in  respect  of  each  of  the  ordinary  shares,  which  had 
been  issued  and  were  then  outstanding,  and  by 
reducing  the  nominal  amount  of  all  the  ordinary 
shares  in  the  company's  capital  from  £10  to  £8  lOs. 

Ujpjohn,  K.C»,  and  W,A,G,  Woods,  for  the  company. 
— ^The  reduction  on  the  deferred  shares,  if  carried  out, 
would  be  trivial,  and  the  shareholders  have  power  to 
vary  the  general  rule  that  all  classes  of  shares  should 
be  reduced  equally :  Britiak  and  Amerioan  Trustee 
and  Finance  Gorporaiion  v.  Couper,  42  W.  B.  652, 
[1894]  A.  C.  399.  Article  152  is  to  take  effect  only 
in  case  of  a  winding  up.  It  was  a  mere  bargain 
between  the  shareholders  which  they  could  alter : 
Bannatyne  v.  Direct  Spanish  Telegraph  Co,,  35  W.  B. 
125,  34  Ch.  D.  287. 

Jenkins,  K»G,,  and  Martelli,ior  opposing  share- 
holders.— Some  of  the  ordinary  shareholders  had  paid 
up  more  than  others,  and  the  reduction  ought  to  be 
borne  in  the  same  proportion  as  losses  in  a 
winding  up. 

Fabwbll,  J.,  said  that  with  regard  to  the  objection 
that  there  was  to  be  no  reduction  iu  respect  of  the 
deferred  thares,  inasmuch  as  the  moiety  of  profits  after 
10  per  cent,  had  been  paid  on  the  ordinary  shares 
was  to  go  to  them  it  did  not  much  matter,  so  far  as 
dividend  was  concerned,  how  much  was  deemed  to  be 
pAid  up.  With  regard  to  the  return  of  capital  on  a 
winding  up,  the  sum  concerned  was  so  small  that  he 
thought  he  might  disregard  it  altogether. 

However,  the  case  was  different  as  regards  the 
ordinary  shares,  and  he  felt  constrained  to  i^ow  the 
objection,  ^  though  he  did  it  with  some  reluctance.        . 

The  ordinary  rule,  in  the  absence  of  special  pro-  I 


vision,  was  that  the  assets  available  for  distribatiaa 
in  the  winding  up  were  to  be  distributed  amongst  tha 
members  in  proportion  to  the  nominal  amoiint  of 
capital  held  oy  them.  In  order  to  avoid  that  a 
special  provision  had  been  inserted  in  the  articles.  It 
was  tbe  practice  of  the  court  in  cases  of  reduction  ci 
capital  to  act  upon  the  principle  that  the  reduotion 
was  a  sort  of  anticipation  of  what  would  take  place  in 
the  event  of  a  winding  up:  Bannaiyne  ▼.  Dirttt 
Spanish  Telegraph  Co.  He  looked,  therefore,  at  tbe 
articles  to  see  what  the  bargain  was  in  the  present 
case,  and  he  could  not  sea  how  he  could  avoid  giving 
effect  to  it. 
The  petition  must  be  dismissed. 

Solicitors  for  the  company,   Oreenwood  &   Chretn- 
wood. 

Solicitors    for    the    shareholders     opposing,     B. 
Chapman. 


Chan.  Div.  |  ^    ^ 

Buckley,  J.  J  ' 

In  re  Gbosvenob  Hottsb  Pbopbbty  Acquisition 

AND  IirVBSTMBNT  BtTILDING  SOODBTY.  (a.) 

Building  society—  Cancellation  of  registry — Winding  «f 
—Building  Societies  Act,  1894  (57  <fc  58  Vid.  c.  47^ 
s»  6,  sub'Sections  1,  5;  0.  8. 

Where  the  registration  of  a  luHding  society  has  been 
cancelled,  and  it  has  cectsed  to  carry  on  busineaa,  a 
creditor* s  remedy  is  to  petition  for  a  winding-up  order. 

In  such  a  case  the  court  may  direct  that  no  proceedings 
he  taken  under  the  order  without  leave  beyond  tie 
transfer  of  cusets  to  the  official  receiver, 

Petitioa  for  a  winding-up  order. 

The  society  was  registered  la  1878  under  the  Build- 
ing Societies  Act,  1874,  with  a  nominal  oapitai  of 
£175,000  and  a  paid-up  capital  of  about  £82.  The 
society  carried  on  no  business  after  1880  and  in  1895 
its  registration  was  cancelled  under  the  Building 
Societies  Act,  1894,  s.  6,  sub-section  6.  Piioar  to 
1880  tibe  society  had  become  indebted  to  thepetitioDer 
to  the  amount  of  about  £31 ;  it  was  stated  by  the 
petition  that  the  society  was  insolvent  and  that  its 
sole  asset  was  a  sum  of  £73  and  interest  in  the 
hands  of  its  bankers. 

P.  BosC'Innes,  tor  the  petitioner. 

BuoELVY,  J.,  said  that  by  section  6,  sub-section  5,  of 
the  Act  of  1894,  after  cancellation  of  its  registration 
the  sodeiy  absolutely  ceased  to  enjoy  as  such  the 
privileges  of  a  buildmg  society,  but  without  pre- 
judice to  any  liability  actually  incurred  and  the  en- 
forcing of  such  liability,  and  by  section  8,  sub-section 
1,  the  society  was  to  be  deemed  a  company  within  the 
meaning  of  the  Companies  (Winding-up)  Act,  1890. 
This  petition  was  filed  to  enforce  a  liabilihr  and  to 
obtain  payment  out  for  the  benefit  of  the  creditors  of 
the  money  in  the  banJc.  In  In  re  Anglo-Amerioan  Ex- 
ploration  and  Development  Co,,  [1898]  1  Ch.  100,  46 
W.  B.  Dig.  31,  it  wa^  held  that  where  the  name  of 
a  company  had  been  struck  off  the  register  under  the 
Companies  Acts  a  creditor's  remedy  was  to  petition 
for  a  winding-up  order ;  and  in  this  case  he  would 
make  a  winding-up  order  and  thereby  enable  the 
official  receiver  to  get  the  money  from  the  bank,  but 
no  proceeding  beyond  that  was  to  be  taken  under 
the  winding-up  order  without  the  leave  of  the  court 

Solicitor,  H,  Roger  Sadd, 

(a.)  Beported  by  L.  W.  Bybnb.  Esq.,  Barrister- 

at-Law. 
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H.G.     WssTiinrsTBs,  Mayob,  &o.,  of  (Afplts.)  v.  Army  &  Navy,  &a,  Supply  (Ld.)  (Bspts.).     H.0.  "^ 


K  B.  Div.  \ 

(Lord  Alyerstone,  L.C.J.,  and  [  May  !• 

Darling  and  Ohannell,  JJ.)    J 

WSSTMINSTEB,     MAYOB,     AlDEBMBN,     AJTD     OOXJN- 

CILLOBS  OF  THE  OlTY  OF  (Appellants)  V,  Abmy 
AND  Navy  AuxhiTary  Co-opbbatiyb  Supply 
(Limited}  (Respondents),  (a.) 

Metropolis— Bating— Foot  rate— Valuation  liet— Omis- 
sion to  give  notice  of  increase  of  valuation — Refusal  to 
pay  increased  rate — Application  for  distress  warrant 
— Objection  to  issue  of  warrant— Appeal  against 
valuation  list-^Valuation  (Metropolis)  Act,  1869  (32 
<£;  3d  Vict.  c.  67),  ss.  9,  45. 

Where  the  overseers  of  a  parish  raise  the  gross  or 
rateable  value  of  a  hereditament,  and  no  notice  of  such 
alteration,  as  required  by  section  9  of  the  Valuation 
(Metropolis)  Act,  1869,  hcts  been  served  upon  the  occupier 
of  the  hereditament,  the  occupier  cannot,  on  the  appUca- 
tionfor  a  distress  warrant  to  recover  the  balance  of  the 
rate,  raise  the  objection  that  no  such  notice  had  been  served 
upon  him,  that  objection  being  one  that  could  only  be 
raised  by  an  appeal  against  the  valuation  list  or  against 
the  rate. 

Case  stated  by  Horaoe  Smith,  B8q.»  Metropolitan 
police  magistrate,  sitting  at  Westminster  polioe- 
court. 

A  oomplaint  was  made  by  the  mayor,  aldermen, 
and  oonocillors  of  the  City  of  Westminster,  the 
appallimUi,  that  the  Army  and  Navy  Auxiliary  Co- 
operative Sapply  (Limited),  the  respondents,  being 
duly  rated  and  assessed  in  tbe  parish  of  Sc.  Margaret 
and  St.  John,  in  the  City  of  Westminster,  had  not  paid 
the  sum  ol  £8  7s.  9d.,  whioh  had  been  duly  demanded 
of  them.  The  magistrate,  after  hearing  the  parties 
and  the  evidefioe  adduced  by  them  on  the  11th  and 
the  18  th  of  December,  1901,  on  the  9th  of  February, 
1902,  refused  to  issue  a  distress  warrant  and  dismissed 
the  summons* 

The  facts  as  stated  were  as  follows :  The  respon- 
dents were  at  all  times  material  to  this  case  the 
occupiers  of  certain  premises  known  as  20  and  22, 
Caxton-street,  in  the  parish  of  St.  Margaret  and  St. 
John,  in  tbe  City  of  Westminster. 

On  the  12th  of  April,  1901,  a  general  rate  was  made 
and  published  tsj  the  appdllaiats,  acting  as  the  over- 
seers of  the  parish  under  and  by  virtue  of  the  London 
Government  Act,  1899,  In  this  rate  the  respondents 
were  assessed  in  resp<>ot  of  the  said  premises  at  the 
sum  of  £33  2s.  9d.,  being  at  the  rate  of  28.  9d.  in  the 
pound  upon  a  rateable  value  of  £241,  being  the 
rateable  value  of  the  premises  as  stated  in  the  quin- 
quennial valuation  list  for  the  parish  made  in  the 
year  1900  under  the  Valuation  (Metropolis)  Act,  1869. 

The  sum  of  £33  2s.  9d.  was  demanded  of  the 
respondents,  and  they  paid  to  the  appellants  the  sum 
of  £24  Ids.,  the  amount  due  on  the  assessment 
entered  in  the  quinquennial  valuation  list  far  the 
parish  made  in  1895,  leaving  a  balance  of  £8  7s.  9d. 
unpud,  which  the  respondents  contended  they  were 
not  liable  to  pay  for  the  reasons  hereinafter  appearing. 

The  appellants  took  out  a  summons  to  recover  the 
above  sum  of  £8  7s.  9d.,  and  upon  the  hearing  of  the 
summons  the  rate  was  produoed  and  it  was  proved 
that  this  sum  had  been  demanded  and  liiat  the 
respondents  were  in  occupation  of  the  said  premises. 

The  respondents  proved  that  no  notice  of  an  altera- 
tion in  value  in  accordance  with  section  9  of  the 
Valuation  (Metropolis)  Act,  1869,  had  been  served  on 
them  by  the  appellants,  and  it  was'  admitted 
by    the    appellants'    witness,    who    was   called   in 

(a.)  Beported  by  E.  G.  Stillwvll,  Esq.,  Barristev- 

at-Law. 


support  of  the  summons,  that  no  such  notice  had 
been  given  to  the  respondents,  and  that  the  respon- 
dents had  no  notice  of  the  raising  of  the  gross  and 
rateable  values  of  the  premises  until  the  12th  of 
April,  1901. 

The  respondents  contended  that  they  were  not 
liable  to  pay  the  sum  of  £8  78.  9d.,  being  the  balance 
of  the  sum  charged  upon  them  by  the  above  rate, 
upon  the  g^und  that  the  rate  was  based  upon  the 
rateable  value  of  the  premises  stated  in  the  quin- 
quennial valuation  list  made  in  1900 — ^namely,  £241, 
being  an  increase  of  £61  over  the  rateable  value 
stat^  in  the  valuation  list  made  in  1895 — ^namely, 
£180,  and  they  contended  that  the  entry  in  the 
quinqiennial  valuation  list  made  in  1900  relating 
to  the  premises  was  not  binding  upon  them,  because 
no  notice,  as  it  was  admitted,  of  the  increase  in 
the  rateable  value  of  the  preoiises  had  been  given 
to  them  by  the  overseers  of  the  parish,  as  required 
by  section  9(1)  of  the  Valuation  f  Metropolis)  Act, 
1869,  and  therefore  the  quinquennial  valuation  list  of 
1900  was  not  the  list  for  the  time  being  in  force,  nor 
was  it  duly  made  in  accordance  with  the  Act,  and 
therefore  tiiat  they,  the  respondents,  were  not  liable 
to  pay  so  much  of  the  rate  as  was  charged  upon  the 
inoresMe  in  the  rateable  value  as  shown  by  the  quin- 
quennial valuation  list  made  in  1900  over  the  rate- 
able value  appearing  in  the  valuation  list  made  in 
1895,  and  that  as  they  had  paid  so  much  of  the  said 
rate— -namely,  the  sum  of  £24  158.,  as  was  charged 
upon  the  rateable  value  stated  in  the  valuation  list 
made  in  1895,  they  were  not  liable  to  pay  the  further 
sum  of  £8  7s.  9d.,  which  was  charged  upon  the  in- 
crease in  the  rateable  value  of  the  premises  as  shown 
by  the  list  made  'm  1900.  They  ated  in  support  of 
these  contentions  the  case  of  Reg.  v.  Justices  of 
Middlesex,  20  W.  B.  774,  L.  B.  7  Q.  B.  653. 

The  appellants  contended  that  they  were  entitied  to 
a  distTMS  warrant  to  recover  the  above  sum  of 
£8  78. 9d.  on  the  following  grounds — ^namely,  (1)  that 
inasmuch  as  the  responaents  had  not  appealed 
against  the  rate,  or  the  list  on  which  it  was  cased, 
tde  respondents  were  not  entitied  on  the  hear- 
ing of  the  summons  to  dispute  the  validity  of  the 
valuation  list,  and  that  the  rate  being  good  on  the 
face  of  it  and  the  respondents  beine  admittedly  in 
occupation  of  the  premises  for  which  wey  were  rated, 
the  duty  of  the  magistrate  was  merely  ministerial 
and  that  the  appellants  were  not  bound  to  show  that 
the  notice  required  by  section  9  (1)  of  the  Valuation 
(Bfotropdis)  Act,  1869,  had  been  duly  given ;  and  (2) 
that  even  if  no  such  notice  as  is  directea  by  the  section 
had  been  given,  the  valuation  list  was  not  thereby 
rendered  invalid. 

The  magistrate  decided  that  the  appellants'  con- 
tentions upon  both  grounds  were  wrong,  and  that  he 
ought  not  to  issue  a  distress  warrant  to  recover  the 
sum  of  £8  7s.  9d. 

The  question  for  the  opinion  of  the  court  was 
wh<)ther  the  magistrate  was  right  in  so  deciding. 

By  the  Valuation  (Metropolis)  Act,  1869  (32  &  33 
Vict.  c.  67),  it  is  provided  as  follows : 

Section  9:  "In  each  of  the  following  casee-^ 
namely,  .  .  .  where  the  assessment  committee 
•  .  .  alter  a  valuation  list  ...  by  raising  the 
gross  or  rateable  value  from  a  hereditament  comprised 
therein,  the  overseers  shall  immediately  after  the 
deposit  or  re-deposit  of  the  list  (as  the  case  may  be) 
serve  on  the  occupier  of  such  hereditament  a  notice 
of  the  gross  and  rateable  value  thereof  inserted  in  the 
valuation  list.'' 

Section  45 :  '  The  valuation  list  for  the  time  being 
in  force  shall  be  deemed  to  have  been  duly  made  in 
aooordance  with  this  Act  and  the  Acts  incorporated 
herewith,  and  shall  for  all  or  any  d  the  purposes  in 


\. 


THE  WEEKLY  REPORTER. 


[▲«g.  f,  iMrt.] 


VoLL 


gSTioHSTER,  Mayor,  &o.,  op  (Applts.)  v.  Axmy  &  Navy,  &g..  Supply  (Ld.)  (Rhpib.).  H.C. 


mentioned  be  ooDolnaiTe  eridenoe  of  the 
aad  of  the  rateable  value  of  the  several 
included  therein    .     . 


»» 


Marshall.  K.Q.  {Ryde  with  him),  for  the  appellants. 
— ^The  magistrate  liad  no  jurisdiotion  to  refuse  the 
warrant.  The  rate  was  in  order  and  the  faot  that 
notice  had  not  been  served  in  accordance  with  section 
9  did  not  affect  its  validity.  Section  9  is  purely 
directory  and  not  imperative  :  Beg,  v.  Ingall,  25  W.  R. 
57.  2  Q.  B.  D.  199 ;  Beg.  v.  JusUces  of  London  [1893] 
2  Q.  B.  476.  The  respondents  should  either  have 
appealed  against  the  valuation  list  or  have  applied  to 
the  court  for  a  mandamua:  Bates  v.  Plumsiead 
Overseers  64  L.  J.  M.  C.  127.  43  W.  R.  Dig.  117; 
Chwchtoardens  of  Birmingham  v.  Shaw.  10  Q.  B. 
868 ;  Bavin  v.  Hutchinson,  10  W.  B  807,  81  L.  J. 
M.  0.  229. 

Bray,  K.C.  {E,  Hilliard  with  him),  for  the 
respondents. — If  the  valuation  li»t  is  in  force  against 
the  respondents  they  have  no  remedy,  as  they  would 
be  bound  by  section  45  of  the  Act  of  1869,  and  an 
injustice  would  be  thus  inflicted  upon  them.  The 
object,  however,  of  the  Act  is  to  arrive  at  an  equitable 
assessment,  and  the  expn^sion  "  valuation  list  *'  in 
section  45  must  mean  a  valuation  list  in  repeot  of 
which  all  the  formalities  prescribed  by  the  Act  have 
been  duly  performed,  and  it  is,  therefore,  essential  that 
a  notice  of  alteration  of  valuation  should  be  served 
upon  the  occupier  :  Beg,  v.  Justices  of  London.  Section 
65  of  the  Act  is  in  favour  of  the  respondents.  If  the 
valuation  list  is  not  in  force  as  against  the 
respondents  the  overseers  have  no  power  to  mijce  this 
rate.  Blackburn,  J.,  in  the  case  oi  Beg.  v.  Justices  of 
Middlesex,  20  W.  R.  774,  L.  B.  7  Q.  B  653.  at 
p.  656,  says :  "  Whether  or  not  the  valuation  is  bindiog 
on  persons  who  have  had  no  notice  under  section  9 
we  are  not  called  upon  to  decide,  and  I  express  no 
opinion,  though  it  would  seem  but  just  that  it  should 
not  affect  them." 

He  also  dted  Beg.  v.  Justices  of  Kingston,  6  W.  R. 
551,  E.  B.  &  E.  256. 

Byde,  in  reply.— Notice  of  an  alteration  is  not 
essential,  and  a  defect  under  section  45  is  not  fataL 
Further,  the  respondents  might  have  appealed  against 
the  valuation  list  under  sections  11  and  32  of  the  Act, 
and  on  discovering  that  no  notice  had  been  served, 
and  if  out  of  time,  they  might  have  applied  to  thin 
court  for  a  mandamus  to  the  assessment  committee  to 
hear  thtir  objectioi'S.  Beg.  v.  Bochester  Corporation, 
7  Ell.  &  B.  910,  6  W.  R.  0.  L.  Dig.  67.  The  object 
of  the  Legislature  wss  to  prevent  any  mere  defect  in 
service  of  notice  from  invalidating  tbe  valuation  Ust, 
and  the  object  of  section  45  was  to  cure  all  defects  in 
the  preliminary  steps. 

Lord  Alvebstone,  L.G.J.— This  is  one  of  those 
troublesome  cases  which  not  infrequently  arise  under 
this  class  of  Act  of  Parliament  where  the  difficulty  is 
to  trace  out  what  is  the  effect  of  a  particular  omission 
of  some  api)arent  condition  precedent.  In  thn  view 
I  take  in  this  case  it  is  not  necessary  for  us  to  decide, 
any  more  than  it  was  for  Blackburn  and  Lush,  JJ., 
to  decide  in  the  case  of  ^.  v.  Justices  of  Middlesex 
what  is  the  actual  effect  of  the  omission  to  serve  the 
Bolic '  under  section  9.  Personally  I  incline  to  the 
view  that  for  the  purpose  of  making  a  rate  the 
omission  is  cured  by  section  45,  because,  if  not, 
nobody  could  safely  make  a  rate  without  ascertaining 
that  aU  the  notices  had  been  given.  But  I  think 
that  the  decision  of  this  case  really  depends  upon 
other  considerations.  Mr.  Bray  says  that  because  no 
notice  was  given  utder  section  9  the  valuation  list 
for  the  time  being  in  force  cannot  be  deemed  to 
bav<«  been  duly  made.    If  that  were  so  section  45 


would  have  very  little  effect  Section  id  oooldnndf 
mean  that  a  valuation  list,  as  to  which  sU  eooffilni 
have  becna  fulfilled,  shall  be  deemed  to  be  nioBa 
I  think  it  probaUy   has  zeferenoe  to  tin  «fii 
section — 43.    That  would  not  be  oondiuiTS  agsis 
Mr.  Br*y,  because  he  would  be  entitlsd  to  vf  tts 
though  it  might  save  tome  oonditums  it  did  not  mi 
this  particular  one,  which  was  the  peisoosl  dsIb 
u^der  section  9.    But  it  seems  to  me  tiistl[r.Biif 
it  in  this  difficulty.    Th«  appUosition  to  the  mg^istitt 
was  for  the  itsue  of  a  distress  wanmnt.   IftiMOfi- 
seers  were  justified  in  acting  upon  the  vshitin  k 
of  1900  and  making  a  rate,  then  Mr.  Bnj  hytt 
show  that  the  point  he  raises  is  a  point  tint  be  i 
entitled  to  raise  in  objection  to  the  distress  vsnat 
being  issued.    Now  I  think  that  a  penon  is  ut 
entitled  to  raise,  in  answer  to  an  ^plioatios  for  i 
distress  warrant,    all   the   points   which  be  ooild 
possibly  raise  upon  appesd.    I  quite  agree  tbattei 
are  points  which  he  can  raise  on  both  procs8dii)gi,a, 
for   instance,  non-occupation ;    but  still  I  &  sot 
think  that  because  a  matter  may  be  raised  on  appal 
it  can  also  be  raised  in  answer  to  an  objeotion  ti 
issue  a   distress   warrant.     I    think,    to  a  onta 
extent,  that  'principle  was  recognized  in  the  as 
of   The  Ohu/rchwardens  of  Birmingham  v.  SioK,  is 
which  it   was  held    "  that  a  person  exempt  fn 
poor  rate,  as  the  occupier  of  premises  beloiigingg 
a  soientifio  or  literary  sodety,  must,  if  ssenew  ^  ■ 
such  premises,  contest  the  liability  by  appesl,  ssd 
cannot  bring  an  action  for  a  levy  made  to  enioRX 
such  rate,  not  appesded  against."     I  think  tiiit  w 
prsKstically  repeated  by  my  brother  Wills  in  the  esK 
of  Bates  v.  Plumstead  Overseers,  64  L.  J.  M.  C  VtiM 
which  he  said,  at  p.   129 :    *'  The   only  objeedosi, 
therefore,  which  can  be  entertained  by  a  msgistr^te 
on  an  application  for  a  distress  warrant  are  the  thm 
following :   that  the  property  rated  is  not  in  tis 
parish ;   that  the  party  rated  is   not  the  oocopisr; 
and  that  the  rate  is,  on  the  face  of  it,  bad."  1  & 
not  wish  to  be  thought  to  say  that  those  three  an  tiie 
only  objections,  but  I  think  they  point  to  the  class  of 
objections  that  osm  be  raised. 

Lastly,  in  The  Overseers  of  Manchester  v.  H«aila», 
21  a  B.  D.  96,  36  W.  B.  Dig.  149,  Wills,  J.| 
again  pointed  out  in  a  considered  judgmsat  ol 
the  oomrt  how  sdl  these  cases  went  back  to  ti» 
authority  of  Orean  v.  Sawle,  2  Q.  B.  862.  iM 
decided  that  the  rate  being  good  on  the  fsoe  of  it 
could  not  be  impugned  in  sm  action  for  trespasi 
for  levying  distnss  in  respect  of  the  rats.  Bi 
ea^d:  "The  objection  being  matter  of  appeslthe 
rate  imappealed  agsunst  ought  to  be  enforced.  B 
would  be  very  unfortunate  if  it  should  be  otherwiA 
and  if  by  resMon  of  an  error,  possibly  of  the  moit 
trifling  kind,  made  by  the  overseers  in  die  sunouiit  oi 
property  which  they  supposed  to  be  in  the  oocapsSitt 
of  a  pa^cular  individual,  he,  sifter  having  forboms 
to  avail  himself  of  an  ample  and  satisfaotorf  remedj 
for  any  error  to  his  prejuaice  in  the  rate,  could  erads 
payment  of  the  poor  rate  sdtogether.  One  csDOot 
conceive  a  greater  encouragement  to  improps 
litigation.*' 

I  think  that  those  cases  do  lay  down  the  substsntisl 
rules  which  show  the  class  of  points  which  on  be 
rsttsed  in  answering  an  application  for  a  dtftrsM 
warrant,  smd  that  primd  fad/e  points  which  msy  1* 
raised  on  appeal  ought  not  to  be  raised  then.  ^  witli 
reference  to  the  opinion  of  Blackburn,  J.,  which  was 
cited  from  the  case  of  Beg.  v.  Jueticeis  of  Mtddlttex^ 
I  sun  by  no  meaos  sure  the  learned  judge  wss  sot 
referring  to  the  question  of  whether  or  not  the 
vsduation  should  be  conclusive  upon  an  appeal.  I  do 
not  think  he  hs^  in  his  mind  at  that  tune  toe  qnsstioo 
of  the  issue  of  a  distress  warrant.     Now  hsd  the 
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respondents  the  right  of  appeal?  I  think  they 
had,  I  am  not  so  dear  in  my  own  mind  that 
they  had  the  right  to  apply  for  a  9?ian(2amtM* 
I  aomit  that  there  is  a  olose  analogy  with  those 
oases  where  a  matidafMU  has  gone,  the  time  having 
gone  by  withm  which  a  statntory  body  had  to 
perform  a  statutory  daty ;  but  inasmach  as  that  point 
may  be  raised  hereafter  it  seems  to  me  not  neoesaary 
to  aedde  it  now :  but  I  most  say  that  if  the  respond- 
ents are  entitled  to  raise  this  objection  and  say  that 
for  the  purposes  of  a  rate  this  was  not  a  good  valna- 
tion  list  binding  upon  them,  they  ought  to  be  able  to 
raise  that  on  appeal,  and  I  think  that  that  right  of 
appeal,  if  it  existed,  ha%  not  been  taken  away.  Of 
oourae  upon  the  appeal  there  would  have  to  be 
arguments  upon  the  merits,  and  a  decision  upon 
the  merits,  as  to  whether  or  not  the  failure 
to  give  notiee  under  section  9  prevented  the 
valuation  list  being  binding  upon  them;  but  that 
point  I  thick  is  one  which  ought  to  hate  been  raised 
on  appeaL  I  do  not  think  it  is  the  class  of  objection 
that  the  magistrate  ought  to  entertain  when  applica- 
tion is  made  to  him  for  a  distress  warrant,  it  being, 
as  I  have  said,  something  which  does  not  fall  withM 
those  objections  named,  or  objections  of  the  same 
kind,  but  something  which  goes  to  the  validity  of  the 
right  to  assess  or  rate  at  a  sum  of  money  all  the 

rirsons  named  in  the  assessment.    For  these  reasons 
think  the  appeal  ought  to  succeed,  and  that  the 
msgistrate  ought  to  have  issued  the  distress  wairant 

Darung,  J. — I  am  of  the  same  opioion.  The 
whole  question  reaUy  turns  upon  the  point  whether 
the  respondents  had  lost  or  been  deprived  by  what 
took  place  of  not  only  their  ri^ht  to  appeal,  but  of 
their  power  of  appealing.  I  thiok  they  have  not, 
and  that  being  so,  injustioe  and  hardship,  which 
was  really  the  whole  foundation  of  Sir.  Bray's  argu- 
ment, does  not  arise.  If  the  case  had  been  as  unjust 
and  as  hard  as  he  represented  it  to  be,  then  I  think 
we  must  have  decide<l  in  his  favour ;  but  it  seems  to 
me  he  did  omit  to  notioe  a  remedy  which  was  open 
to  him,  which  was  pointed  out  very  clearly  to  him  by 
Mr.  Byde,  and  therefore  the  injustioe  which  he  appre- 
hended does  not  occur. 

Channxll,  J. — ^This  case  is  one  of  some  difficulty. 
It  really  turns  upon  what  is  the  true  construction  of 
this  Act  of  1869.  Section  45  begins  as  follows  : 
*'Tbe  valuation  list  for  the  time  being  in  force  shall 
be  deemed  to  have  been  duly  made  in  aocord«nce 
with  this  Act  .  .  ."  It  is  suggested  by  Ikbr.  Bray 
that  *'  the  valuation  list  for  the  time  being  in  force  " 
must  mean  a  properly  made  valuation  list,  and  tiiat 
no  other  is  in  force.  If  it  meant  that  the  section 
would  read  thus :  "  A  valuation  list  duly  made  shall 
be  deemed  to  have  been  duly  made,"  and  that  the 
Legislature  would  never  and  could  not  possibly  have 
enacted. 

It  seems  to  me  that ''  the  valuation  list  for  the  time 
being  in  force"  is  something  which  although  not  in 
fact  duly  made  in  accordance  with  the  Act  is  to  be 
deemed  to  have  be«i  duly  made  in  accordance  with 
the  Act.  I  think  the  expression  means  that  after  the 
time  when  the  valuation  list  is  to  come  into  force, 
uid  until  the  moment  when  ilie  next  valuation 
list  has  come  into  force,  the  valuation  list 
shall  be  deemed  to  have  been  duly  made.  It 
is  a  case  of  time  rather  than  anything  else, 
and  in  substance  comes  to  this,  that  it  refers  to  a 
defcicto  valuation  list  in  existence  at  a  particular  time 
which  list  is  to  be  deemed  to  be  made  in  accordance 
with  the  Act.  The  provision  obviously  is  intended 
to  cure  for  some  puroose  or  another  possible  defects  in 
the  valuation  Ust.  The  section  then  goes  on  to  say 
the   valuation  lists  shall  be  cordunve  for  certain 


purposes.  Now,  if  conclusive  for  certain  purposes 
means  conclusive  for  all  purposes  whatever, 
it  is  obvious  that  a  defect  such  as  in  the 
present  case  cannot  be  raised  in  answer  to  an 
application  for  a  distress  warrant.  If,  on  the  other 
hand,  it  is  not  conclusive  for  all  purposes,  it  seems  to 
me  that,  a  fortiori,  it  would  not  be  coodnsive  for  the 
purpose  of  an  appeal;  so  that  dther  there  is  no 
remedy  here  and  no  answer  to  the  distress  warrant, 
because  the  provision  it  conclusive  for  all  possible 
purposes,  or  there  exists  an  appeaL  If  there  does 
exist  an  appeal,  I  thick  it  is  quite  clear  on  the  cases 
my  lord  has  referred  to  that  this  would  come  within 
the  class  of  cases  where,  there  beins  a  possibility 
of  appeal,  there  must  be  an  appeiu,  and  if  the 
point  is  not  raised  by  appeal  it  cannot  be 
raised  on  the  application  for  a  distress  warrant. 
I  think  those  cases  all  depend  on  whether  there 
is  jurisdiction  in  the  rating  authority  to  make 
the  rate,  and  whether  the  rate  is  good  on  the  face  of 
it.  If  the  rating  authority  had  jurisdiction  to  make 
a  rate,  any  objection  to  the  rate  not  apparent  on  the 
face  of  it  cannot  be  raised  on  the  application  for  the 
distress  warrant.  Suoh  a  rate  as  that  it  is  the  duty 
of  the  magistrate  to  enforce,  and  all  the  cases  where 
objection  can  be  taken  upon  application  for  a  distress 
warrant ^the  well-known  cases  of  non-oooupation, 
property  outside  the  parish,  and  so  on — are  merely 
instances  of  cases  in  which  the  rating  authority  had 
no  jurisdiction  to  mahe  a  rate  upon  a  person  or  upon 
the  property  as  ^e  case  may  be.  The  result  seems 
to  me  to  be  that  the  argument  for  the  am>ellants 
prevails,  and  that  the  appeal  must  be  alloweo. 

Apptal  aUotoed,  withotU  coaia. 

Solicitors  for  appellants,  AlUn  &  Son. 

Solidtors  for  respondents,  Tyrell  Lewis,  Lewis,  A 
Broadbeni, 


K.  B.  Div. 

(Lord  Alverstone,  L.G.J.,  and 

Darling  and  Ghannell,  JJ.) 


April  26,  28. 


Bbz  v.  Ebnnedy.  (a.) 

Justices  —  Discretion  to  issue  summons  —  Proceedings 
against  Jesuits  upon  information  under  Roman 
Catholic  Belief  Act,  1829  (10  Geo,  4,  c.  7),  «.  34— 
Indictable  Offences  Act,  1848  (11  <)&  12  VicU  c.  42),  a.  9. 

Upon  an  application  by  a  private  person  for  sum* 
monses  against  three  Jesuit  priests  on  an  information 
which  alleged  that  they  had  committed  an  offence  under 
section  34  of  the  Roman  Catholic  Belief  Act,  1829,  fn 
thai  they  had,  since  the  commencement  of  the  Act,  been 
admitted  or  become  Jesuits  within  the  United  Kingdom, 
and  had  thereby  committed  a  misdemeanour^  the  magis- 
trate refused  to  grant  the  summonses  upon  the  ground 
that  the  application  was  wrongly  instituted,  as  the  enact- 
ment should  be  enforced  by  the  Crown  and  not  by  a 
private  informer;   and,  further,  that  the  information 
was  too  scanty  and  too  bare  a  statement  and  insufficient 
to  support  an  application  for  a  criminal  process  ;  emd, 
iherefoTt,  in  exercise  of  the  discretion  conferred  upon 
him  by  the  Indictable  Offences  Act,  1848,  he  dismissed 
the  information. 

Held,  upon  a  ride  nisi  for  a  mandamus,  that  the 
learned  magistrate  had  exercised  the  discretion  conferred 
upon  him,  and  that  in  the  exercise  of  such  discretion  he 
had  declined  to  grant  the  summonses,  and,  therefore, 
that  the  court  ought  not  to  interfere* 

(a.)  Beported  by  B.  G.  Stillwell,  Bsq.,  Barrister- 

at-Law. 
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In  this  case  a  role  nisi  had  been  obtained  at  the 
instanoe  of  the  Bev.  Charles  Stirling,  on  behalf  of  the 
Protestant  Alliance,  oailing  npon  G.  G.  Kennedy, 
Esq.,  Metropolitan  polioe  magi<trate,  sitting  at 
Marlborongh-street,  to  show  cause  why  a  writ  of 
mandamus  should  not  issue  directing  him  to  grant 
summonses  against  three  Jesuit  priests,  oamed  the 
Bey.  Sydney  Sinith,  the  Bev.  Herbart  Thurston,  and 
the  Bey.  John  Genurd. 

The  information  upon  which  the  summonses  were 
asked  for  alleged  that  the  three  Jesuit  priests  in 
question  had  committed  an  offence  under  section  34 
of  10  Geo.  4,  0.  7,  entitled  **  An  Act  for  the  relief  of 
his  Majesty's  Boman  Oatholic  Subjects,"  inasmuch 
as  they  had  since  the  commencement  of  the  Act  been 
admitted  or  had  become  Jesuits  within  the  United 
Kingdom,  and  had  therefore  committed  a  mis- 
demeanour. 

Tne  section  under  which  the  prooeediogs  were  taken 
proyides  that :    "In  case  any  person  shall,  after  the 
commencement  of  this  Act,  within  any  part  of  this 
United  Kingdom  be  admitted  or  become  a  Jesuit  or 
brother  or  member  of  any  other  such  religious  order, 
community,  or  society  as  aforesaid,  sudi  person  shall 
be  deemed  and  taken  to  be  guilty  of  a  misdemeanour, 
and  being  thereof  lawfully  conyioted  shidl  be  sen- 
tenced and  ordered  to  be  banished  from  the  United 
Kingdom  for  the  term   of  his  natural  life.*'     The 
information   in  each   case  merely  alleged  that  the 
person  charged  had,  since  tbe  commencement  of  the 
Act — namely,  since  1829,  been  admitted  and  become 
a  Jesuit  within  the  United  Kingdom,  without  giying 
any  particulars.    The  application  for  the  summonses 
was  made  on  the  17th  of  January,  1902,  when  the 
learned  magistrate  reseryed  his  decision.      On  the 
24th  of  January  he  gaye  his  decision  refusing  the 
summonses.     After  referring  to  section  34  of  the 
Act    under   which    the    proceedings    were   taken, 
and   to   sections  28,    29,    30,    33,    and     36,     the 
learned  magistrate  proceeded  as   follows:     "Kjw, 
it   may   be  obseryed,   first   of  all,    that   aU   those 
sections   are   practically   obsolete,    and   no  records 
of  any  proceedings  under  them  are  accessible,  and  in 
the  words  of   the  late  Sir  James  Stephen,  in  his 
History  of  the  Oriminal  Law,  '  These  proyJsions  eyer 
since  they  haye  been  passed  haye  been  treated  as  a 
dead  letter.'    It  would  seem  to  be  gatJiered  from 
them  that  membership  of  this  religious  order  is  not  a 
oriminal  condition  in   itself,  and  is  only  made  so 
under  certain  circumstances.    It  must  be  more,  in  my 
yiew,  than  a  mere  matter  of  policy,  especially  when 
such  serious  consequences  as  banishment  for  Ufe  and 
transportation  are  inyoWed ;  and  they  are,  moreoyer, 
proyisions  which,  in  my  opinion,  should  be  enforced 
by  tbe  Grown  and  not  by  a  priyate  informer.    The 
confirmation  of  this  yiew  is,  I  think,  to  be  found  in 
section  38  of  the  Act,  which  says  '  that  all  penalties 
imposed  by  this  Act  shall  and  may  be  reooyered  as  a 
debt   due   to  his   Majesty,  by  information   to   be 
filed    in    the    name    of   his   Majesty's   Attorney- 
General.*    It  may  be  said  that  banishment,  which 
is   the  penalty   enacted   by  sections    29,    31,    and 
84,  is   not   one   of   the   penalties   which  is    indi- 
cated in  section  38,  but  the  provisions  are  so  far 
allied    to    the    common    subject-matter   that   the 
procedure  to  enforce  any  of  them  should  be  by  way 
of  information  from  the  Grown  Office  itsdf .  Therefore, 
in  my  judgment,  this  application  should  be  refused 
upon  the  ground  that  it  is  wrongly  instituted.    The 
third  ground  arises  on  the  initiation  of  the  proceedings 
themselyes  on  the  words  of  section  34,  because  it  says 
that  after  the  pawiiog  of  the  Act  one  of  the  gentlemen 
was  admitted  and  became,  a  Jesuit  contrary  to  the 
proyisions  of  section  34  of  tbe  Act.     Now  I  think 
that  information  is  too  scanty  and  too  bare  a  state- 


ment, and  insufficient  to  support  an  c^pHsslioBk 
a  criminal   process.    Therefore,  in  exeroiis  of  fti 
discretion    which   is   conferred    upon    me  bf  tb 
Indictable  Offences  Act,  I  dismiss  the  infonnstioL'  t 
In  answer  to  Mr.  Ayory,  who  appeared  bsfontk^ 
magistrate  on  behalf  of  the  Bey.  Charles  Stiriing,Ai 
the  magistrate  stated  that  he  would  refuse  sn  i^;!- 
cation  based  on   an   amended   information  gini| 
further  particulars,  because  the  first  groond  of  i 
decision — ^namely,  that   the   Grown  ehould  be  & 
informer,  would  still  rem  sin.    The  learned  msgiitiis 
further   explained   that   he  had    used   the  worii 
**  practically  obsolete  "  in  speaking  of  the  proTiui 
of  the  sections  in  question  because  they  ware  ut 
actually  obsolete.    Ue  did  not  put  that  as  a  gtad 
of  his  decision ;  he  put  it  as  influenoiDg  his  disma 

Sir  E.  Olarhe,  K.G.  {Hugo  Young,  K.C.^  and  1km 
G* Conor  witti  hmi),  shoved  cause  against  the  nk- 
The  magistrate  was  right  in  holding  that  prooesdiap 
under  the  statute  could  only  be  taken  at  the  ipsksi 
of  the  Grown.    That  was  the  only  way  in  wfaiob  tb 
provisions   of   the   statute   could    be    hannoooii 
Where   the  statute    imposed  a  pecuniary  peoal^< 
that  was  recoyerable  omy  by  the  Grown.    Foitk 
where  the  statute  imposed  the  punishment  of  bsosk 
ment,  it  was  necessary  in  order  to  carry  ont  Ai 
punishment  to  inyoike  the  executiye  authority  of  tb 
Crown,  which  under  section  35  the  Grown  might  ff 
might  not  exercise  in  its  discretion.     If  the  Oron 
did  not  choose  to  carry  out  the  sentence  of  baniib 
ment,  then  the  person  proceeded  against  was  ttmt 
remain  in  the  United  Kingdom  without  any  iU  co- 
sequences  to  himself ;  for  in  that  case  he  would  «l 
be  at  larg^  witJiin  the  United  Kingdom  "witfafl* 
some  lawful  cause  "  within  the  meaning  of  sectioaSl 
If  the  words  in  that  section  "  some  lawful  oaii9e''b 
not  refer  to  a  case  where  the  Crown  in  its  discntiv 
has  refrained   from   carrying  out   the  senteeoBtf 
bauishment,  they  are  meanfaiglees.     Seotioiis  S8-K 
of    the   Act   all   support   this   contention.    S** 
supposing  the  magistrate  was  wrong  in  the  ooi- 
struction  he  put  on  the  Act,  he  nevertheless  sois' 
tained  the  application  for  the  summonses,  sad,  ^ 
being  so,  his  decision  cannot  be  reyersed  byinasiiw 
eyen  though  it  were  wrong  in  point  of  law :  Et^ 
Lewis,  37  W.  B.  13,  21  Q.  B.  D.  191 ;  Rex  y.  5roi.^ 
L.  T.  Bep.  681 ;  Beg.  y.  Byrde,  39  W.  B.  171,  60  L  J 
M.  G.  17.    These  cases  laid  it  down  that  if  a  msgbtaf 
heard  and  determined  an  application,  and  on  its  ms* 
declined  to  grant  a  summons,  the  court  would  lef* 
to  grant  a  mandamus*    Before  a  mandatMU  eoss 
issue  the  justices  must  decline  jurisdictian,  sndtb 
court  could  not  review  their  decision  if  they  hsd  90 
to  it  in  good  faith,  although  they  might  be  wroogi 
law  and  in  fact.    It  was  dear  in  this  cass  thst  v 
magistrate  had  not  declined  jurisdiction,  ^^jt 
exercised  his  discretion.     Therefore  the  court  «o*| 
not  interfere  with  the  decisioD.    He  had  come  to  ts 
conclusion  that  the  person  before  him  was  sfl^ 
person  to  whom,  according  to  the  statute,  he  oop 
grant  a  summons,  and  that   is   a  matter  of  jf^ 
Eyen  supponng  the  magistrate  was  wrong  in  ^<^ 
that  proceedings  under  the  statute  could  <»il^  betii^ 
by  the  Grown  and  that  his  decision  in  this  J<9|2 
could  be  reyiewed,  there  remain  the  other  g'i'"r 
on  which  the  magistrate  has  exercised  his  disci^ 
The  information  gaye  absolutely  no  partiouUifv  ^ 
did  not  allege  where  the  offence  was  commit^J^ 
when,  except  that  it  was  committed  within  tbe  ^ 
seyenty  years.    A  magistrate  is  quite  entitled  to  h 
that  he  will  not  act  upon  such  an  inforiiistioo>  ' 
the  man  who  laid  the  information  knew  no  mo^^  i 
that  he  would  not  be  able  to  support  the  ohsrge  ^ 
it  came  on  for  hearing.    If  he  did  know  mo'*  ^ 
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Ig^i^that  he  wss  bonnd  to  put  his.  knowledge  into  the 

Qij  ^infomiation,  so  tliat  the  time,  and  place,  and  ciroam- 

^^^.atanoes  might  be  broaght  to  the  knowledge  of  the 

n^     'penon  npon  whom  the  snmmonB    was  served.     So 

Ber  Stt'^^  ^^  niight  refuse  a  summons  with  reference  to  the 

J^  ^object  with  which  the  summons  was  sought.     The 

y  .^magistrate  had  in  this  case  exercised  a  discretion  with 

.  rTreferenoe  to  considerations  of  this  character,  and  the 

''^rcoart  would  not  review  the  exercise  of  the  magistrate's 

1^^  discretion  in  such  ciroumstances. 

M     rpney  cited  Beg.  v.  Ootham,  46  W.  B.  612,  [1898]  1 

if  ■  Q.  B.  802. 

1^  ^     H,  StMon,  for  the  magistrate,  also  showed  cause. 
I^jlg,      He  referred  to  Stephen's  History  of  the  Orioiinal 
jj^gLaw.   ToL  2,   p.    493,   and  to  the    report    of    the 
^  summing  up  of  Lord  Mansfield  on  the  trial  of  James 
.     .  Webb,  reported  in  Holiiday's  life  of  Lord  Mansfield, 


«^ 


at  p.  176. 


f^jf  AvorVf  K*0,  {Biron  with  him),  in  support  of  the 
nt^iirule. — In  substance  the  learned  magistrate  had 
^g^m  declined  jurisdiction  on  the  ground  that  the  proiecu- 
^  ii  tion  could  only  be  at  the  instance  of  the  Orown.  He 
^  p0  bad  no  right  in  law  to  form  the  view  that  it  might 
r  thi^  ^  public  policy  that  the  prosecution  should  be  by  the 
^j^  Grown.  If  he  had  aright  to  form  such  a  view  with 
r^  regard  to  this  Act  he  must  have  the  same  right  with 
gLfli  regard  to  every  other  Act  of  Parliament.  Any  private 
v^l^  person  has  the  same  right  to  initiate  a  criminal  pro- 
V.  ^.  ceeding  as  the  Grown.  A  magistrate  is  not  jnstmed 
'^V  in  refusing  to  put  in  force,  or  to  allow  anyone  else  to 
1*?,  put  in  force,  a  statute  because  of  its  ancient  date. 
'^J^f  This  Act  is  not  a  dead  letter  and  has  never  been 
[^'  treated  as  such  by  the  Legislature. 
I  r!!l  ^®  referred  to  Stephen's  History  of  the  Criminal 
I  ^  Law,  voL  1,  p.  495, ;  Beg.  v.  Adamaon,  24  W.  R. 
««;  260.  1  (^  B.  D.  201 ;  Beg,  v.  Boteler,  12  W.  B.  466.  4 
»•"•  B.  &  8.  969 ;  Ex  parte  Waaon,  17  W.  B.  881,  L.  B. 
n«B>  4  Q.  B.  673;  and  Beg.  v.  Ingham,  14  Q  B.  396.] 
oBt  V  There  is  nothing  in  the  Act  of  1829  to  indicate  that  a 
^  '  peculiar  rule  depriving  the  private  prosecutor  of  his 
I  ^  ordinary  rights  is  to  prevail  with  referenoe  to 
tA^  offences  und^  that  Act. 

^^       W»    B.   (Jampbeil,  amicus  curice,  called   the  Lord 

^if  Obief  Justice's  attention  to  the  dictum  of    Porter, 

.^g(^  M.B  ,  in  the  case  of  Boche  v.  Macdermott,  [1901]  1 

1^.^  L.  B.  Ir.  394,  at  p.  402. 

8^^.       Lord    Alvxbstonb,    L.O.J.-- This   case   certainly 

it^  presents  very  considerable  difficulty,  and  it  is  one 

JA^  which  has  given  us  Tery  anxious  coxisideration.    I  do 

io^  not  think  the  prindplM  of  law  which  have  to  be 

1^  applied  are  at  all  difficult  of  statement,  but  of  course 

jd^  when  you  come  to  apply  them  very  different  and 

jf^i^  more  difficult  considerations  arise.      If  an  inferior 

' sif^'  tribunal  has  declined  jurisdiction  or  thought  that  it  has 

I  ^f  no  jurisdiction  through  wrongly  constrmog  an  Act  of 

0^  Parliament,  there  is  no  doubt  that  under  ordinary 

]ifiki'  circumstances  the  mandamue  will  go  to  order  the 

libi*  maj^strat^  or  the  inferior  tribunal  to  exercise  its 

[I  ii)'  jurisdiction.    If.  on  the  other  hand,  a  maffistrate  not 

I  ^  understanding  the  law,  and  not  improperly  applying 

I  ^  the  law  in  the  matter  of  his  jurisdiction,  exercises  a  J 

ii^'  discretion  that  he  will  or  will  not  allow  the  process  of  ] 

^i  the  court,  then,  at  any  rate  in  the  clauses  under  the  Act 

ggi'  we  have  to  consider— namely,  11  &  12  Yict.  c.  42,  his 

^0  discretion  cannot  be  inquired  into. 
^f       It  is  not  necessary  to  go  through  all  the  cases,  but 

^f  I  think  it  desirable  to  call  attention  to  one  or  two  of 

^0  the  cases  which  illustrate  the  law  before  I  proceed  to 

^^  apply  that  law  to  the  facts  of  this  case ;  and  I  think 

^0  it  IS  the  more  necessary,  because  it  has  been  suggested 

^■^  in  the  course  of  the  argument  by  Mr.  Avory,  in  his 

^f  able  argument  in  sup^rt  of  the  rule,  that  tiie  case 

^1^^  of  Beg.  V.  Ingham^  which  was  decided  in  the  year 


1849,  and  has  been  recognized  as  good  law  in  recent 
cases,  could   (mly  be  supported  on  some  different 
principle  to  that  which  I  referred  to  in  the  course 
of  the  argument.    In  the  case  of  Beg.  v,  Ingham 
it  was  decided  that  *'  when  an  information  is  laid 
before  ju%tices  of  the  peace  for  an  indictable  mis- 
demeanour, it  it  in  the  discretion  of  the  justices  to 
hear  it,  or  refuse  to  hear  and  leave  the  complaining 
party  to  originate  his  prosecution  before  a  grand 
jury."      The   cise   was   an    attempt    to    indict  a 
person  for  perjury.     It  cannot  be  said  that  there 
was  doubt  as  to  there  being  primd  facie  evidence 
of  the  offence.    The  magistrate  had  declined  to  allow 
the  case  to  go  on,  on  the  ground  of  the  pending 
of  some  proceedings  in   the   Ecclesiastical   Court; 
the  court  deoUned  to  interfere  with  that  discretion; 
and  Coleridge,  J.,  at  the  end  of  the  trial — and  I  think 
it  is  important  in  reference  to  this  case — says :   "  The 
refusal  of  this  rule  does  not  prevent  a  trial  if  the 
prosecutor  chooses  to  go  before  a  grand  jury.    We 
only  say  that  we  will  not  oblige  i£d  Justices  to  hear 
au  information.*'     In  the  case  of  Beg,  v.  Adamsan, 
which  was  a  case  in  which  the  court  did  make  the 
rule  absolute,  the  rule  laid  down  by  Cockbum,  C.J., 
was  that  the  court  has,  in  the  absence  of  express 
statutory  provirion,  no  appellate  jurisdiction  to  review 
the  decision  of  magistrates  who  have  once  heard  a 
case  and  decided  it,  in  a  matter  within  their  juris- 
diction.   If  I  could  see  my  way  to  tbc  conclusion  that 
the  magistrates  had  considered  this  evideoce  aod  given 
a  decision  upon  it  I  should  certainly  say  that  the 
court  could  not  act  upon  the  matter  further  or  send 
the  case  back."     Tlien  the  Chief  Justici  went  on  to 
point  out  that  he  came  to  the  conclusion  that  the 
magistrates  in  that  case  acted  on  extraneous  and  extra- 
judicial matter,  and  that  they  were  iofluenced  by 
their  distaste  for  the  views  and  doc  rines  promulgated 
at  a  certain  meeting  which  was  the  subject  of,  and 
which  led  to,  the  proceedings.     Blackburn,  J.,  who 
concurred  with  i^e  C&ief  Justice's  judgment  in  th  at 
case,  practically  said  that  they  could  not  interfere 
with  the  discretion ;   they  could  interfere,  and  should 
interfere,  if  the  jmtices  had  declined  to  exercise  their 
discretion  on  an  improper  ground.     That  case  and  the 
case  of  Beg.  v.  Ingham  were  referred  to  in  the  judgment 
in  Beg.  t.  Bride,  and  I  will  r^ad  one  passage  from 
the  considered  judgment  of  Williams  and  Stephen, 
JJ.,  who,  haviog  referred  to  the  principle  to  whicn  I 
have  made  short  reference,  said  this:  "This  seems  to  be 
the  outcooie  of  the  decisions,  and  in  particular,  of 
Beg.  V.  Adamaon  and  Ex  parte  Lewis.     Blackburn. 
J.,    in   his   judgment   in   the   former  case,  points 
out  that  the  words  in  11  &  12  Yict  c  42,  s.  9,  'if 
they  shall  thiok  fit' — which  are  the  words  in   this 
section  also,  it  being  under  the  same  Act— 'show 
that  the  justices  have  a  discretion — and  the  mandamus 
in  that  case  was  granted  expressly  on  the  ground 
that  the  justices  had  not  exercised  their  discretion. 
The  justices  may,  however,  it  woidd  seem,  in  the 
exercise  of  their  discretion,  refuse  to  issue  a  summons 
even  though   there  is  evidence  before  them  of  an 
alleged  indictable  misdemeanour,  if  they  consider  that 
the  issue  of  the  summons  would  be  vexations  or 
improper."    These  cases  seem  to  me  to  be  illustra- 
tions of  the  rule  which  I  endeavoured  to  state  for 
myself  at  the  beginning  of   my  judgment.     Now 
when  the  rule  was  moved  before  us — ^and  I  make 
no  complaint  against   anybody,    because    one    can 
understand  how  it  arose — all  that  was  stated  in  the 
affidavit  was  that  the  learned  magistrate  had  refused  to 
grant  thtf  summons  upon  the  folio  sring  grounds :  .That 
the  statute  10  Geo.  4,  c.  7,  was  practically  obsolete, 
and  that  proceedings  upder  section  34  of  the  Act  could 
only  be  taken  according  to  tiie  provisions  of  the  Act 
at  the  instance  of  the  Orovm  by  information  at  the 
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Crown  Offioe  or  other  inte,  and  oonld  not  be  initiated 
by  a  priyate  individaaL  That  wai  sapplemented  by 
a  statement  made  ^rfeotly  aoonrately  by  Mr.  Avory 
thttt,  after  the  decSnon  of  the  magiatrate  npon  the 
point,  the  information  before  him  statiag  no  more 
than  that  three  ffentlem«n  had,  after  the  year  1829.  been 
fidmitted  and  become  Jesnita  within  tbe  United 
Kingdom,  the  learned  magistrate  being  aaked  whether 
any  alteration  in  the  form  of  the  information  would 
remove  his  objection  or  lead  him  to  entertiia  it,  said. 
No;  and  I  hare  decided  this  oas9  from  the  point  of 
view  of  assuming  that  Mr.  Avory  had  stated  in 
greater  detail  in  his  information  anything  which  oonld 
be  cured  as  a  statement  of  fact,  although  I  must  not 
be  supposed  to  say  that  even  if  I  had  taken  a  different 
view  to  that  which  I  take  in  this  case,  there  might  not 
be  ^  duty  to  exercise  a  discretion,  or  a  right  to  exer- 
cise a  discretion,  arising  upon  the  particulsr  circum- 
stances which  were  brought  before  the  magistrate  in 
any  particular  case.  Now,  that  being  so,  I  h%Te  done 
my  best  to  see  if  I  could  get  at  what  was  the  real 
decision  of  the  magistrate. 

I  will  read  the  passage  of  the  learned  magistrate's 
judgment  which  seems  to  me  to  show  that  m  reality 
he  dealt  with  this  case  as  a  question  of  discretion, 
and  did  not  deal  with  tbe  case  upon   the  ground 
either  that  the  Act  was  obsolete  or  that  the  Act 
could  not  be  put  in  force  by  a  private  individual. 
He  says :  *'  It  would  seem  to  be  gathered  from  them 
that^  membership  of  this  religious  order  is  not  a 
criminal  coaditionin  itself,  and  is  only  made  sounder 
certain  circumstances.    It  must  be  more  iu  my  view 
than  a  mere  matter  of  policy,  especially  when  such 
serious  consequences  as  baoishment  for  life  and  trans- 
portation are  involved,  and  they  are  moreover  pro- 
visions which,  in  my  opinion,  should  be  enforcea  by 
the  Grown,  and  not  by  a  private  ii^ormer.    The  con- 
firmation of  this  view  is,  I  think,  to  be  found  in 
section  38  of  the  Act,  which  says  '  that  all  penalties 
imposed  by  this  Act  shall  and  may  bs  recoverable  as 
a  debt  due  to  his  Majesty  by  information  filed  in 
in  the  name  of  his  Majesty's  Attomey-Ghneral.'    It 
may  be  said  that  banishment,  whicdi  is  the  penalty 
enacted  by  sections  29,  30,  and  34,  is  not  one  of  the 
penalties  that  is  indicated  in  section  38,  but  the  pro- 
visions  are  so  far  allied  to  the  common  subject- 
matter  that  the  procedure  to  enforce  any  of  them 
should,  I  think,  be  by  way  of  informatioa  from  the 
Grown  Office  itself.    Therefore,  in  my  judgment,  this 
application  should  be  refused  upon  the  ground  tiiat 
it  is  wrongly  initiated.    The  third  ground  arises  on 
the  initiation  of  the  proceedings  themselves  on  the 
words  of  section  34,  because  it  says  that  after  the  pass- 
ing of  the  Act  one  of  the  gentlemen  was  admitted  and 
became  a  Jesuit  contrary  to  the  provisions  of  section  34 
of  the  Act.     Now  I  think  that  information  is  too 
scanty  and  too  bare  a  statement,  and  insufficient  to 
support  an  application  for  a  criminal  process.    There- 
fore, in  exercise  of  the  discretion  which  is  conferred 
upon  me  by  the  Indictable  Offences  Act,  I  dismiss 
the  information."     Bfr.  Avory  then  asks  him  as  to 
**  whether  it  would  be  of  any  avail  to  present  an 
amended  information  giving  further  particulars,  or 
whether  we  may  take  it  that  you  refuse  it  on  all  the 
grounds  which  you  have  stated.    The  Ma^trate  :  I 
think   you   may  take  it  that  I  should  refuse  the 
application  because  the  first  ground — namely,  that 
the  Grown  should  be  the  informer,  would  still  stand. 
Mr.  Avory:  That  objection  would  still  stand,  and 
that  would,  I  understand  from  you,  apply  to  any 
amended  information.    The  Magistrate:  Yes,    that 
would   apply  to   any    amended    information.    Mr. 
Avory  :  Also,  I  presume,  the  ground  which  you  first 
stated — that  in  your  view  the  statute  was  obsolete. 
The  Magistrate :  With  regard  to  that  I  used  the  words 


'piaotiosliy  olmdUtfi*  baoanse  it  is  not  actually 
oiMolete.  I  do  not  put  that  as  a  ground.  I  pat  that 
rath«r  asinfiuenoing  my  discretioii.  Mr.  Avory:  I 
thought  it  right  to  au  you  that,  because  if  yon 
intended  to  base  your  deoisioa  upon  that  ground.  I 
ought  to  tell  yon  that  I  have  since  discovered  that  aa 
late  as  1898  a  Bill  was  introduced  into  Pariiament  for 
the  purpose  of  repealing  these  sections,  and  Parlia- 
ment refused  to  do  so.  The  Magistrate:  I  am 
much  obliged  to  you;  I  had  not  founi  that 
out.  It  is  a  question  of  disofetion.  ^  I  do  not 
put  that  as  the  ground  of  my  decision  at  alL 
Mr.  Avory :  Toat  leaves  it  open,  of  course,  to  teat 
the  question  in  a  superior  court.  The  Magistrate : 
Tes,  there  may  be  other  remedies  open  to  the 
applicant  to  prooeed  in  a  different  way  no  doubt.'' 
Beadinff  that  fairly  I  think  that  is  a  statement  that 
upon  the  circumstances  of  the  case  before  him  the 
magistrate  came  to  the  conclusion  that  he  ought  not 
to  issue  a  summons. 

Now,  that  I  may  not  be  thought   to  be  meralj 
covering  the  matter  up  with  what  I  call  geoeral 
observations,  I  should  like  to  state  what  I  underataad 
from  the  earlier  part  of  the  maj|^trate*s  judemflnt  to 
have  been  the  matters  he  took  into  his  consideratioii. 
He  took  into  his  consideration,  first,  that  the  Act  had 
never  been  put  into  force ;  I  mean  by  the  Act  never 
having  been  put  into  force  that  these  sections  of  the 
Act    liad   never  been  put   in  foroe.    Having^  gone 
through  these  sections  of  the  Act  he  comes  to  the 
conclufion,  which  I  think  was  the  right  oondliisian, 
that  the  Act  was  for  the  purpose  of  getting  the 
Jesuits  out  of  die  oountry  and  not  for  punishing 
criminally,  if  I  may  use  the  expression,  the  individiw 
Jesuit.    I   think   all  the  sections   show   that.     He 
further  took  the  view  that  it  was  not  an  Act,  or  at 
any  rate  these  sections  of  the  Act  were  not  provisioiiB 
that  a  private  person  ought  to  institute  proceedings  in 
respect  of,  but  that  those  proceedings  should  be  taken 
by  the  Grown  or  by  representatives  of  the  Grown* 

Now  it  seems  to  me  that  all  those  three  matten 
were  matters  that  he  was  entitled  to  take  into  his 
consideration  in  exercising  his  discretion.  I  do  not 
want  to  repeat  auvthing  that  I  have  said  in  the  oonne 
of  the  argument,  but  I  think  that  some  of  the  oases 
that  I  put  to  Mr.  Avory  would  indicate  that  it  is 
impossible  to  say  that  there  is  no  discretion  aimply 
because  there  is  jorimd  fade  evidence  that  an  indict* 
able  offence  has  oeen  committed,  and  the  authorities 
to  which  I  have  referred  in  my  opinion  negative  suiy 
such  proposition.  I  must  also  say  for  myself  that  I 
think  the  fact  that  the  proceedings  were  not  within  the 
Vexatious  Indictment  Act  has  a  very  material  bearing 
upon  this  Act.  I  quite  agree  with  Mr.  Avory  that 
under  ordinary  circumstances  it  is  not  convenient 
that  there  should  be  an  ordinary  criminal  prosecution 
without  the  prelimina^  proceedings  by  suounons, 
and  by  committal  for  trial ;  but  upon  the  other  hand 
when  you  have  such  cases  as  this  I  think  the  ma^^ 
trate,  as  was  pointed  out  in  Reg»  v.  Ingham^  is 
entitled  to  take  mto  his  consideration  the  fact  that 
his  deciiion  is  not  final  but  that  a  bill  can  be  preferred 
by  any  person,  and  that  a  private  person  can  present 
that  bill  of  indictment,  if  he  Ib  disposed  to  do  so. 
The  fact  is  that  this  in  any  point  of  view  is  a  very 
special  Act  of  Parliament.  Its  provisions  are.  of 
course,  unique,  and  we  have  no  pracdce  under  it, 
which  can  lie  said  to  be  any  contemporaneous  exposi- 
tion or  interpretation  of  it,  and  therefore  the 
discretion  which  a  magistrate  should  apply  to  aaoh  a 
case  must  be  of  necessity  different  to  thiat  which  he 
should  apply  to  ordinary  crimes  and  ocdinsury 
criminal  offences.  For  myself  I  wish  to  say  that  I  by 
no  means  suggest  that  ic  is  any  legal  bar  to  pro- 
ceedings in  the  case  that  th^  are  taken  by  a  private 
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indiyidnaL  If  the  magiafcrAto  had  proceeded  upon 
the  yiew  that  the  Grown,  and  the  Crown  only,  oould 
take  proceedings,  I  thiok  he  would  have  been  wrong,  and 
I  think  he  would  have  been  ousted  from  his  jurisdic- 
diction,  bat  on  the  other  hand  I  think  he  was 
perfeoUy  entitled  to  take  into  consideration,  having 
regard  to  the  provisions  of  the  Act,  that  this  wai 
not  a  proceeding  in  which  he  was  bound  to  issue  a 
BonimonB  at  the  instance  of  an  ordinary  informer.  I 
mention  that  because  I  am  as  anxious  as  anyone  can 
be  that  the  proviuons  of  the  criminal  law  should  be 
put  in  force,  and  that  magistrates  should  not  be 
tempted  to  say  that  they  refase  to  entertain  pro- 
oeedinire  by  any  outside  considerations  or  any  distaste 
or  dislike  for  any  Act  of  Parliament.  That  is  not 
what,  in  my  opinion,  arises  in  this  case.  I  have  said 
already  th^t  the  fact  that  they  have  never  been  put 
in  force,  the  fact  that  its  provisions  point  to 
X>er8ons  beiog  got  out  of  the  country,  and  not  to 
what  I  may  call  ordinary  offences  against  private 
individoaU,  are  circamstuices  which  the  magistrate 
could  take  into  his  consideration,  and  also  he  could 
take  into  his  consideration  that  this  was  a  summons 
taken  out  by  a  private  individual,  and  that  was  one 
of  the  oironmstances  upon  which  he  might  exercise 
his  discretion.  In  coming  to  the  conclusion  as  I  do 
that  the  real  subst&nce  of  this  is  that  the  magistrate 
exercised  his  discretion,  and  declined  to  grant  tae 
■amnions  in  the  exeroise  of  his  disccetioa,  I  think  we 
ought  not  to  interfere  with  it,  and  that  therefore  this 
rule  mnet  be  discharged. 

Dabung,  J. — I  am  of  the  same  opinion,  but  I 
think  the  magistrate  really  affected  here  to  do  two 
things.  I  think  he  did  understand,  and  I  think  he 
did  express  in  one  part  of  his  jndraient,  the  opinion 
that  proceedings  could  not  under  this  Act  of  Parlia- 
ment be  initiated  at  the  instance  of  a  private  person, 
bat  only  by  the  Attorney-General  acting  as 
such.  In  that  I  desire  to  say  I  think  he  was 
wrong.  If  he  held  that  opinion,  ani  I  think 
ha  did,  and  I  think  in  one  plact)  he  expressed 
it,  I  think  he  was  wrong.  To  my  mind  it  is  dear 
that  the  Act  is  open  to  enforcement  by  a  private 
individual,  and  I  make  this  observation  for  this 
reason,  that  it  may  be  that  upon  an  application  for 
a  summons  under  this  Act  made  to  some  other 
magistrate,  another  magistrate  might  take  the 
view,  if  this  were  not  said  very  plainly,  that 
this  court  understood  the  magistrate  to  be 
right  when  he  expressed  that  opinion  that  only  the 
Grown,  acting  by  the  Attorney -Ganeral,  could  put 
the  Act  in  force.  I  do  not  think  any  other 
magistrate  could  take  that  view.  It  seems  to  me  a 
private  person  may  be  entitled  to  a  summons,  and  a 
magistrate  in  proper  circumstances  might  lawfully 
and  properly  grant  one,  and  the  case  might  be  heard. 
Bat  I  think  here  in  this  case  tbe  magistrate  did 
exercise  his  discretion  upon  matters  as  to  which  he 
was  entitled  to  exorcise  it.  The  kiod  of  diicretion 
thtftt  a  magistrate  shoold  exercise,  and  the  kind  that 
he  is  not  entitled  to  exercise,  have  often  been  laid 
down,  and  I  do  not  think  really  there  is  a  much 
better  example  of  it  to  be  found  than  is  given  in  the 
quotation  from  Lord  Coke,  which  is  in  Bookers  case, 
5  Eep.  100a,  where  he  says:  ''For  discretion  is  a 
science  or  understanding  to  discern  between  falsity 
and  truth,  between  wrong  and  right,  between  shadow 
and  substance,  between  equity  and  colourable  glosses 
and  pretences,  and  not  to  do  according  to  their  wills 
and  private  affections,  for  as  one  saith,  talU  dUcrdio 
discreUanem  con/undit,*'  If  the  magistrate  here  had 
acted  simply  upon  bis  own  will  m-  private  liking  for 
an  Act  of  Parliament,  or  dislike  for  an  Act  of 
Parliament,  he  would  then  not  have  exercised  his 


discretion  in  a  proper  way.  Bat  here  I  think,  having 
regard  to  all  the  matters  which  he  had  regard  to, 
and  to  which  my  lord  has  speuially  directed  attention, 
he  did  exeroise  his  discretion  in  the  sense  in  which  a 
magistrate  may  lawfully  exercise  the  discretion  of  a 
judge,  and  not  of  a  mere  private  individual. 

I  desire,  however,  to  go  a  little  further.    I  desire 
expressly  to  say  this,  that  I  think  a  magistrate  may 
claim  and  may  exeroise  a  wid^-r  discretion  in  the  case 
of  proceedings  under  such  statutes  as  this  one  is, 
statutes  banishing  people  for  their  opinions,  than  any 
other  stetutes  that  I    am    acquainted  with    which 
appear  on  the  statute  books.     Whatever  may  be  the 
retison  why  they  were  passed,  they  were  statutes 
which  persecute  opinion,  and  aote  that  are  to  my 
mind  against  the  genius  and  spirit  of  this  age.    For 
example,  here  is  a  statute  which  says :   "  Tbe  Jesuit 
shall  not  exist  in  this  country — that  the  Jesuit  is  to 
be  baDished.'*  At  the  same  time  a  OathoUc  school  may 
earn  a  grant  of  public  money,  and,  so  far  as  I  know, 
a  Jesuit  may  teach  in  a  Catholio  school,  and  mav  help 
to  ea^  that   grant.    AU  these  things  I  think  th^ 
magistrate  may  fairly  bear  in  mind  when  he  is  asked 
to  grant  a  summons  in  such  a  case  as  that.    Now 
the  words  of  Lord  Mansfield  have  been  referred  to, 
and  I  think  there  is  jastifioation  for  the  kind  of  thing 
the  magistrate  said  iu  what  Lord  Mansfield  said.  Lord 
MansfiSd  was  one  the  greatest  jadges  who  ever  stt  in 
this  courc — ^he  is  describe  1,  and  i^roperly  desoribed,  in 
his  epiteph  in  Westminster  Abbey,  as  his  country's 
pride.    What  did  he  say  P    Here  in  this  book  are  two 
instances  given  of  his  laying  down  the  law  upon 
penal  stetutes —stetutes  perseoutiog  opinion.    One  is 
m  the  case  of  a  statute  directed  against  the  Quakers, 
the  other  is  in  the  c«se  of  a  stetute  directed  against 
the  Bo  man  Catholics ;  and  in  each  case  it  is  peirfectly 
plain  that  Lord  Mansfield  had  regard  to  the  enforce* 
ment  of  this  law  not  only  b^  laws  and  stetutes  in 
the  books,  but  having  regard  to  the  circumstances  of 
the  time  in  which  he  was  called  upon  to  enforce  it, 
and  he  says  he  does  not  dispute  the  necessity  for 
those  laws  against  the  Catholic  religion.    The  case 
was  Fayne^a  case,  where  Payne  sued  for  a  penalty  as 
a  common  informer,  and  Lord  Mansfield  goes  through 
the  stetutes  aud  says:  ** There  are  stetutes  against 
prieste — the  first  is  that  of  Elizabeth,"  and  so  on 
*'  There  was  another  made  after,  enacting  that  if  a 
priest  was  convicted  of  saying  Mass  he  was  to  forfeit 
two  hundred  marks  and  suffer  one  year's  imprison- 
ment, but  neither  does  Payne  go  upon  this  stetute,  for 
here  there  is  no  reward  for  the  informer.    The  third 
was  made  in  Eling  William's  reign  (11  &  12  Wm.  3,  c.  4}, 
soon  after  the  Bevolutioo.    Thu  is  the  stetute  Payne 
aims  at,  because  here  is  one  hundred  pounds  the 
country  is  to  pay  him  if  he  can  convict  the  defend- 
ant."   Lord  Mansfield  draws  attention  there  to  the 
fact   that  that   statute  was   made  soon   after   the 
Be  volution.  It  may  have  been  very  necessary  to  make 
it,  and  it  may  have  been  very  reasonable  to  make  it ; 
but  how  does  he  go  on  ?    He  says  as  to  the  Jesuits 
and    so    on :    "  Neither    was   it   ever   the   design 
of    Legislatures    to     have     these     laws     enforc  d 
by  every    common  informer,  bat    only  at    proper 
times  and  seasons/'  such  as  immediately  after  the 
Bevolutioo,  obviously,  "  when  they  saw  the  necessity, 
for  it  and  by  proper  persons  appointed  by  themselves 
for  that  purpose    ;  and  then  he  condodes  with  these 
very  remarkable  words:  "And  yet,  more  properly 
speaking,  they  were  never  designed  to  be  enforced  at 
sll,  but  were  m%de  in  terrorem.'*    If  Lord  Mansfield 
mitht  have  regard  to  all  that,  it  seems  to  me,  looking 
at  the  statutes  of  this  peculiar  character,  so  may  I, 
and  so  might  the  learned  magistrate,  and  I  do  think 
that  he  was  justified,  having  regard  to  the  kind  of 
stetute  under  which  he  was  askea  to  issue  a  summonsi 
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baTing  regard  to  the  oboamttanoee  whioh  are  a 
matter  of  history,  and  which  he  most  know,  of  how 
the  statute  came  to  be  passed,  having  regard  to  the 
fact  that  the  Grown  had  nemr  attempted  to  put  it  in 
force,  and  that  since  it  was  passed  people  hsA  been 
allowed  to  take  part  in  public  life  and  public  opinion 
in  this  country  holding  the  opinions  that  these  people 
are  charged  with  holdiog — I  think  having  regard  to 
all  this,  and  having  regard  to  all  the  drcomstances 
to  which  my  lord  has  specially  directed  attention, 
that  he  was  justified  in  exercising  his  discretion,  and 
that  he  did  not  exercise  it  simply  according  to  hit 
own  will  or  caprice,  but  that  he  exercised  it  for  good 
reasons  which  can  be  giv<>n  and  that  he  was  entitled 
especially  to  do  so  when  he  was  askei  to  enforce  suoh 
a  statute,  and  a  statute  of  such  a  class  as  the  class  to 
which  this  statute  belongs.  I  am  therefore  of  opinion 
that  there  is  no  danger  in  holding — ^and  that  was  the 
only  thing  I  was  anxious  about  in  this  case — as  we 
hold  to-day,  that  tbe  law  upon  other  statutes  may 
be  strained  to  allow  magistrates  to  refuse  proceedings 
whioh  they  ought  properly  to  allow  to  be  initiated. 

CHAN19ELL,  J. — I  agree  in  the  judgment  of  the 
court.  I  prefer  to  base  my  judgment  upon  the 
grounds  stated  by  the  Lord  Chief  Justice,  and  upon 
thoie  alone.  With  reference  to  those  which  my  broUier 
Darling  has  just  laid  down,  the  matters  were  not 
brought  before  us  in  the  argument,  and  I  prefer  to 
express  no  opinion  upon  those  matters  except  that  in 
my  viow  this  statute  is  not  a  statute  merely  directed 
agaiost  opinions,  nor  do  I  think  that  Lord  Mansficdd, 
in  the  passages  that  have  been  quoted  to  us  from  his 
life,  was  laying  do«m  the  law  in  a  way  that  we  ought 
to  recognise.  The  opinions  of  an  eminent  man,  as  he 
was,  of  course  deserve  our  respect ;  but  so  far  as  I 
understand  it,  the  views  that  he  laid  down  to 
thfl  jury  have  never  got  into  the  Law  Beports, 
and  nave  never  been  treated  as  a  statement  of  the 
law.  He  was  not  trying,  as  I  understand  it,  a 
criminal  case,  but  an  action  brought  by  a  common 
informer  to  recover  and  put  into  his  own  pocket  a 
penalty ;  an  action  which  has  never  met  with  a  great 
amount  of  favour,  and  has  seldom,  I  suppose, 
succeeded  in  recent  years— at  any  rate  unless  the 
judge  summed  up  in  a  very  different  way  from  that 
in  which  Lord  Mansfield  s^ems  to  have  summed  up  in 
that  case.  One  is  not  surprised  that  the  jury  found 
for  the  defendant  in  that  case.  But  the  matters  which 
we  have  to  consider  in  this  case  seem  to  me  to  be 
very  difiSsrent  indeed  from  that,  but  I  do  think  that 
these  were  matters  that  this  magistrate,  in  the 
exercise  of  his  discretion,  was  entitled  to  take  into 
c  msideration.  I  should  content  myself  entirely  witii 
a  statement  that  I  agree  with  the  judgment  of  the 
Lord  Ohief  Justice,  if  it  were  not  that  matters  had 
been  introduced  in  argument  in  this  case  as  to  which 
I  thiik  it  is  extremely  desirable  that  ^ere  should  be 
no  mistake  hereafter  as  to  what  it  is  tiiat  we  do  in 
fact  lay  down.  Now  these  clauses  in  this  statute 
appear  to  have  been  passed,  as  tbe  preamble  to  section 
28  states,  for  the  purpose  of  the  gradual  suppression 
and  final  prohibition  of  these  religious  orders,  and 
one  sees  that  the  object  is  to  get  all  members  of  those 
orders  gradually  expelled  from  this  country.  Persons 
who  were  resident  here  at  the  time,  whether  natural 
horn  subjects  or  foreigners,  and  who  were  members  of 
any  of  these  religious  orders,  were  to  be  allowed 
to  stay  here  conditionally  upon  their  registering 
themselves.  Natural  bom  subjects  who  were  at  the 
time  members  of  the  order  were  entitled  to  come  here 
and  to  get  the  same  protection  as  if  tiiey  had 
happened  to  be  here  at  the  time  of  the  passing  of  the 
Act,  provided  that  within  a  certain  time  after  their 
coming  here  they  registered  themselves.    All  tiiose 


persons  in  the  course  of  time  would  die,  sod  tiie 
persons  to  whom  the  special  privileges  of  scayxog  hen 
were  given  by  the  Aat  of  Parliament  would  in  the 
course  of  a  great  number  of  yc^ars  disappesr;  snd 
these  provisions  were  made  uiat  no  p«soii  hmi 
admitted  to  these  religious  orders  elsewhere  ihodd 
come  here,  or  that  they  ihould  be  a'hnitted  here  tad 
be  here,  nie  effect  of  those  would  be  as  staled  in 
tiie  preamble  to  effect  the  gradual  suppression  lod 
final  prohibition  of  these  reUgiroa  orders,  snd  it 
seems  to  me  it  wouldhave  been  done,  not  becaoseof  their 
opicions,  but  because  they  were  suppoted  st  tint 
time,  rightly  or  wrongly,  to  be  misdhievons  pemsi; 
f/y  be  persons  whom  it  was  desirable  not  to  hmm 
this  country ;  and  the  mode  in  whioh  this  wss  dou 
was  to  say  that  their  being  here  should  be  a  mi* 
demeanour,  and  that  upon  their  being  lawfully  oos- 
victed  they  were  to  be  sentenced  and  ordered  tote 
banished.  That  is  a  peculiar  sentence,  not  pnmshing 
them  for  being  members  of  these  religious  orderi,b« 
directing  that  they  being  members  of  th<«e  religioa 
orders,  and  not  coming  within  the  privilege  o< 
persons  who  were  here  at  the  time  of  the  pMsof 
of  the  Act  of  Parliament,  should  be  told  to  kiis 
the  country.  Now  it  is  put  in  the  form  of  i 
criminal  offence,  and  as  it  is  put  in  the  form  d 
a  criminal  offence,  it  appears  to  me  that  a  pttnl» 
individual  is  entitled  to  prosecute  for  it,  am  It 
Avory  said,  it  is  an  important  constitutional  panef^ 
that  a  private  individual  may  set  the  criminal  liri 
motion — at  his  o  <7n  risk,  in  certain  c  «8es,  of  c  mrte,  U 
that  he  may  do  so.  To  hold  the  contrary  appesa,  ti 
use  an  illustration  of  which  one  is  reminded  hj  the 
special  subject  of  this  kind  of  proaeoutioD,  vq 
like  reviviog — if  that  is  the  proper  «>xpressioD  iot 
something  which  I  suppose  on  th«*  best  aathori^ 
never  existed — the  dispensing  power  of  the  Crois 
that  was  the  subject  of  so  much  trouble  m  t^ 
days  gone  by.  I  tniok  it  is  an  important  priodple  ts 
h  'Id  that  except  where  the  special  terms  of  the  Act  o' 
Parliament  direct  the  contrary  (of  whioh  there  m 
some  instances)  that  a  private  individosl  mij 
institute  criminsi  prosecutions,  and  if  this  msgiBtnti 
held,  and  I  think  he  did  express  his  opinion  to  ^ 
contrary  of  that  as  regards  this  Act  of  Parliameat^i^ 
he  had  proceeded  upon  that  alone  I  should  tlunk  vi 
oufl:ht  to  direct  the  mandamus  to  go.  But  in  mf  ▼>£* 
although  he  expressed  that  opinion,  and  stttedittf 
one  of  the  grounds  of  his  decision,  he  stated  it  ooly  » 
one  of  the  grounds,  and  he  went  on  aa  it  were  to  ity: 
Even  if  I  am  wrong  in  saying  that  a  private  indiTtdol 
cannot  initiate  these  proceedings,  at  any  rate  1 9» 
entitled  to  take  it  into  account  as  one  of  the  msttsi 
to  be  dealt  with  when  I  come  to  consider  whether  I 
should  exercise  my  discretion. 

In  that  view  I  think  he  was  right,  and  taking  ti|^ 
into  account,  and  taking  into  account  the  faot  tv 
proceedings  had  not  in  fact  been  taken  during  ^^ 
seventy  odd  years  since  the  Act  of  Parliameot  vsi 
passed,  he  was  entitled  to  take  into  considentioi 
titiose  matters,  and  to  say:  I  will  not  imat  t» 
summons.  If  I  were  preventing  you  from  taUoi 
these  proceedings  and  raising  the  question  st  tu, 
possibly  I  might,  but  I  am  not  doin^p  so.  Yon  •<* 
entitled  to  present  a  bill  to  the  grand  jury,  and  if  vf 
bill  is  presented  there  will  be  a  direction  of  ^ 
learned  judge  to  the  grand  jury  upon  (lis  kv 
applicable  to  this  matter,  as  to  which  my  opinion  » 
what  I  have  expressed,  but  as  to  which  I  sgree  tho* 
may  be  doubts,  and  in  the  exercise  of  my  ^^'^''^ 
I  think  that  is  the  better  way  of  dealing  with  the 
matter.  If  he  has  said  that.  I  think  it  is  impoavw 
for  us  to  say  that  he  is  wrons,  and  that  if  ws  vsiv 
to  issue  a  mandamus^  we  shoud  be  doing  thst  ^^ 
the   court  never    does    upon    moiMimmt*— nsnelyt 
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direoting  a  man  bow  to  do  hit  dnty.  The  fnnotion 
of  a  mandamus  is  to  direct  thfl  person  to  whom  it  is 
addressed,  whether  a  magistrate  or  anyone  else,  to  do 
his  dnty,  bnt  not  to  <^ireot  him  to  do  his  daty  in  any 
partioolar  mode.  The  mandamus  whioh  we  should 
iBsne,  if  we  issued  one  here,  would  be  to  hear  and 
determine  this  application  for  a  summon*.'  In  my 
▼iew  he  has  heard  it  end  determined  it,  because  he 
has  taken  into  consideration  matters  which  he  was 
entitled  to  take  into  consideration,  and,  having  taken 
them  into  oonsideration.  he  has  decided  not  to  issue 
the  summons. 

Lord  AxYBRSTONE,  L.G.J. — I  am  obliged  to  you, 
Mr.  Campbell,  for  calling  attention  to  BocJie  y.  Mac- 
dermottt  although  the  observation  contained  in  it  is 
only  obiter. 

Rule  discharged^  toUh  costs* 

Solicitors  lor  the  defendants  to  the  informations, 
Witham,  Roskdl,  Munster,  &  Weld. 


Solicitor    for   the     magistrate,    BcHicHwr    to 
Treasury. 

Solicitor  for  the  applicant,  J.  Othen^  jun^ 


the 


(liord  Alverstone,  L.C.J.,  and  [  Feb.  27 ;  March  3. 
Darling  and  ChanneU,  JJ.)    ) 

London  and  India  Docks  Co.  (Likitbd)  v. 
WooiiWioH,  Matob  and  Aldbbmzn  of  ths 
BoBOUOHOP.  (a.} 

Local  government — Bating — Land  covered  with  waters- 
Right  of  appeal—Public  Health  Ads,  1848  (11  <fe  12 
Vict.  c.  63),  s,  88,  and  1875  (38  cfe  39  Vict.  c.  55),  «, 
2\l— Metropolis  Valuation  Act,  1867  (32  &  33  Vict, 
c.  67),  s.  45. 

Land  wholly  covered  with  water  was,  in  accordance 
with  section  88  of  the  Public  Health  Act,  1848,  and 
section  211  of  the  Public  Health  Act*  1875,  under  the 
authority  of  which  Acts  rates  were  formerly  levied  in 
Woolwich,  only  rated  at  one-fourth  of  its  net  annual 
value. 

Held,  t?uU,  in  accordance  with  section  4  of  the  London 
Government  Act,  1899,  the  London  and  India  Docks  Co. 
were  still  entitled  to  that  exemption  although  Woolunch 
is  now  governed  by  the  Metropolis  Management  Ad, 
1855  (18  A  19  Vid.  c  120). 

Held,  also,  that  the  appellants  were  entitled  to  appeal 
against  the  amount  of  the  rate. 

Case  stated  by  quarter  sessions. 

The  case  stated  set  out  the  following  facts : 

The  appellants  are  the  owners  and  occupiers  of 
certain  hereditaments  in  the  meteopditan  borough  of 
Woolwich,  and  in  a  general  rate  made  for  the  said 
borough  on  the  21st  of  April,  1900,  and  allowed  by 
justices  on  the  1st  of  May,  1901,  the  appellants  were 
rated  as  the  occupiers  of  the  said  hereditaments  upon 
the  full  net  annual  value  thereof  and  to  the  full 
amount  of  such  rate. 

The  hereditaments  included  in  the  said  rate  con- 
sisted in  part  of  land  covered  with  water,  and  they 
vrere  assessed  before  the  1st  of  April,  1901,  at  one- 
fomth  part  only  of  the  net  annual  value. 

The  appellants  objected  to  the  valuation,  and  on 
the  26th  of  October,  1901,  the  committee  heard  and 
decided  such  objection  on  the  basis  of  an  alteration  in 
the  amount  of  the  said  assessments. 

No  objection  was  made  by  the  appellants  to  the 
description  of  the  said  hereditaments. 

(a.)  Reported  by  C.  G.  Wilbbaham,  Bsq.,  Bar- 

rister-at-Law. 


I 


By  the  Public  Health  Act,  1852  (15  &  16  Vict  c.  69), 
the  PubUc  Health  Act,  1848  (11  &  12  Vict.  c.  63),  was 
made  applicable  to  Woolwich. 

By  the  Metropolis  Management  Act,  1855  (18  &  19 
Vict,  a  120).  Wooli^oh  was  placed  in  the  metropolis, 
but  in  accordance  with  section  22  the  rates  continued 
to  be  made  in  Woolwich  under  the  authority  cf  the 
Public  Health  Acts. 

By  section  343  of  the  Public  Health  Act, 
1875,  the  Public  Health  Act,  1848,  was  re- 
pealed, but  by  section  2  it  was  not  to  apply  to 
the  metropolis  save  as  by  this  Act  \%  expressly  pro- 
vided, and  as  Woolwidbi  was  not  mentioned  in  the 
repealiug  sections  the  Public  Health  Act,  1848,  still 
continued  in  force  in  that  borough.  The  Public 
Health  (London)  Act,  1891  (54  &  55  Vict.  c.  76), 
applied  to  Woolwich  certain  tections  of  the  Public 
Health  Act,  1875,  including  sections  209  and  227, 
which  relate  to  the  making  of  rates.  The  effect  of 
the  foregoing  enactments,  that  previous  to  1875 
district  rates  were  levied  under  the  authority  of  the 
Public  Hoalth  Act,  1848,  and  after  that  date  under  the 
Public  Health  Act,  1875. 

By  section  211  of  the  Public  H^ath  Act,  1875,  re-^ 
peating  verbatim  section  28  of  the  Public  Health  Act, 
1848,  it  is  provided  "  that  the  occupier  of  any  land 
covered  with  water  .  .  .  sh^ll  b9  assessed  in 
respect  of  the  same  in  the  proportion  of  only  one- 
fomrth  part  of  the  net  annual  value  thereof." 

By  section  19  of  the  London  Government  Act,  1899, 
it  was  enacted  that  a  scheme  under  this  Act  should 
place  Woolwich  under  tbe  general' law  applying  to 
metropolitan  boroughs  and  provide  for  &ie  repeal 
of  the  application  thereto  of  the  provisions  of  the 
Public  Health  Acts  and  the  other  Acts  not  applying 
to  London,  and  place  Woolwich  under  the  Metropolis 
Management  Acts,  1855  to  1893,  and  other  Acts 
applying  to  London,  and  sections  15.  and  16  of  the 
Act  provided  that  the  committee  of  ttie  Privy  Council 
may  make  such  schemes.  Section  10  of  the  L'mdon 
Government  Act,  1899,  provides  that  any  scheme 
under  the  Act  shsll  make  provisions  for  "  protecting 
the  owners  and  occupiers  of  any  hereditament  which 
is  exempt  from  any  rate  or  liable  to  be  assessed 
hereto  at  a  less  amount  than  other  herfditamentt." 

In  the  London  (Woolwich)  Scheme,  which  was  con- 
firmed by  the  Privy  Council  on  the  7th  of  August, 
1900,  the  words  above  used  were  repeated,  but  in 
other  respects  it  repealed  the  provisions  of  the  Public 
Health  Acts  and  provided  that  Woolwich  should  be 
governed  by  the  Metropolis  Management  Acts,  1855 
to  1893,  and  other  Acts  M)plying  to  London. 

The  London  (Bating)  S<meme,  1901,  contained  the 
following  provisions  :  (1)  In  levying  the  general  rate 
after  the  Itt  of  April,  1901,  effect  shall  be  ffiven  to 
any  deduction  from  any  existing  rato  (whether  that 
ex<>mption  is  sriven  by  way  of  reduced  assessment  or 
levying  a  differential  rate  in  the  pound  or  in  any 
other  measure  by  means  of  the  deduction  from  the 
totel  amount  of  the  general  rato,  which  would  other- 
wise be  payable  in  respect  of  any  hereditament  to 
which  the  exemption  or  proportionato  part  corre- 
sponding to  the  exemption  of  the  amount  produced 
by  the  rate  in  the  pound,  which  is  treated  as  levied 
for  the  purposes  in  respect  of  which  the  exemption 
exists,  or  in  the  case  of  a  total  exemption  equal  to 
the  whole  amount  so  produced. 

On  the  above  facts  the  appellants  contended  that 
the  effect  of  the  above  orders  and  schemes  was  to 
preserve  to  them  the  exemption  in  the  case  of  land 
partly  covered  with  water. 

The  respondents  contended  that  section  211  of  the 
Woolwich  Improvement  Act  now  having  been 
repealed,  the  appellants  were  not  entitled  to  any 
exemption^  and  that  it  had  not  been  preserved  1^  the 
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sohemes  md  orders  above  referred  to.  Tbey  also 
took  the  point  that  by  the  Metropolis  Valuation 
Act,  1867  (32  ft  33  Yiot.  c.  67),  s.  45,  the  valnation 
list  is  to  be  oonolnsive  eTidenoe  of  the  amount,  and 
as  the  appellants  had  ooly  objected  to  the  amonnts 
before  the  assessment  committBe  they  oonld  not  appeaL 

W.  C.  Byde  {BcU/our  Browne,  K.C.,  with  him),  for 
the  appellants  — First,  with  regard  to  the  preliminary 
point,  the  Talnation  list  is  not  oonclnsiye  on  all 
points.  For  instanoe,  when  the  r4ted  person  is 
wrongly  described  (Smith  v,  Lambeth  AiMimunt  Com' 
miUee,  31  W.  B.  3,  10  Q.  B.  D.  327),  or  when  there 
is  an  exemption,  as  here,  by  statute:  Gordon  v. 
Williamson,  40  W.  B.  692,  [1892]  2  Q.  B.  459 ;  Beg. 
V.  Civil  Engineers,  28  W.  B.  253,  5  Q.  B.  D.  48.  We 
could  not  have  appealed  against  the  valuation  list  as 
we  did  not  know  then  what  the  scheme  was  going 
to  be.  On  the  main  point  it  is  clear  that  the  Legis- 
lature did  intend  to  preserve  our  exemption,  and  the 
scheme  has  g^ven  effect  to  that  intention. 

Marshall^  K,C»  {Courthope  Munroe  with  him). — ^The 
appellants  are  not  entitled  now  to  come  aud  say  thftt 
the  valuation  list  was  not  correct,  as  they  are  properly 
described  iu  the  list,  and  objection  cannot  now  be 
taken  to  the  amount.  With  regard  to  the  exemption, 
the  exemption  of  the  respondents  is  not  preserved  by 
any  express  words,  and  that  as  the  Public  Health  Act, 
1875,  s.  211,  has  been  repealed  in  its  application  to 
Woolwich  they  cannot  now  rely  on  it. 

Byde  replied. 

Owr.  adv.  vtiU, 

March  3.— Lord  Alyebstonb,  L.O.  J.— The  actual 
specific  facts  of  the  case  are  somewhat  complicated, 
and  I  do  not  think  there  is  any  this  ff  to  be  gained  by 
stating  them  iu  detail,  at  they  must  be  gathered  from 
the  special  case  in  the  event  of  its  bein^  necessary  to 
consider  the  facts  of  this  case  as  bearing  xxpm  any 
other.  The  broad  question  is  this.  Prior  to  the 
pasting  of  the  London  Government  Act  of  1899  the 
district  of  Woolwich,  in  which  this  property  was 
situate,  had  been  subject  to  the  Public  Health  Act, 
1875,  and  under  that  Act  it  is  well  known  there 
was  an  exemption,  that  land  covered  with  water 
should  only  pay  at  the  rate  of  one-fourth  in  respect 
of  certain  rates.  Th«  district  was  also  subject  at  that 
time  to  the  Metropolis  (Valuation)  Act,  1869.  There- 
fore for  the  purpose  of  prose  dure  under  rating,  the 
procedure  of  the  Metropolis  (Valuation)  Act  bad  to 
be  followed.  By  the  London  Government  Act  of 
1899,  it  was  provided  by  section  19,  sub -section  1, 
that  **  a  scheme  under  this  Act  shall  provide  for 
pladog  Woolwich  under  the  general  law  applying  to 
metropolitan  boroughs,  and  for  the  repeal  of  the 
application  thereto  of  the  provisions  of  the  Public 
Heialth  Acts."  The  Act  also  contained  a  provision, 
section  10  (1),  that  "  a  scheme  under  this  Act  shall 
provide  for  nil  the  expenses  of  a  borough  council  being 
paid  out  of  the  general  rate  and  for  the  diitoontinuance 
of  a  separate  sewers  rate  and  a  separate  lighting  rate 
which  were  rates  as  to  which  under  certain  circum- 
stances there  would  be  this  lesser  liability,  but  shall 
make  provision  for  protecting  the  interests  of  owners 
and  occupiers  of  any  hereditament  which  is  exempt 
from  any  rate  or  liable  to  be  assessed  hereto  at  a  less 
amount  than  other  hereditaments." 

Later  on  there  was  a  scheme  which  came  into  opera- 
tion on,  I  think,  the  9th  of  March,  1901,  which  did 
provide  for  a  particular  method  of  maintaining  the 
exemption.  It  is  not  necessary  to  describe  it.  It  is 
stated  in  par.  1,  sub-section  2,  of  the  scheme,  and  it 
practiciJly  maintained  the  one-fourth  exemption, 
assuming  it  to  be  valid  and  binding  in  a  proper  case 
by  a  particular  method  of  levying  the  rate.     The 


particular  valuation  list  on  which  the  question  arisei 
was  one  for  1900.  I  ought  to  say  ie  was  attemptsd 
by  the  respondents  to  charge  the  appeUants  with  s& 
assessment  for  the  full  amount.  The  respondsotB 
justified  that  on  two  grounds.  They  said,  mst,  tfatt 
by  the  provisions  of  the  Act  of  1899  it  was  intended 
to  bring  Woolwidi  within  tiie  general  Uw  applying 
to  metropolitan  boroughs,  and  therefore  inasmnch  si 
some  parts  of  the  metropolitan  boroughs  at  anynto 
had  not  ffot  the  exemption  given  by  section  211  of  tiie 
Public  Health  Act,  1875,  in  this  respect,  ihoDgh 
they  had  certain  other  exemptions  under  oertsin 
other  Acts,  it  was  not  intended  that  tlni 
exemption  under  the  Public  Health  Act  should 
be  continued  in  Woolwich.  We  are  sU  of 
opinion  that  that  objection  cannot  be  maintsinei 
We  think  it  was  clearly  intended  that  althoo^ 
Woolwich  and  the  more  outlying  places  wets  to 
come  within  the  metropolis,  the  scheme  should 
continue  that  exemption.  At  any  rate,  if  the  sehsmt 
has  continued  that  exemption,  it  cannot  be  said  it  ii 
not  valid  and  binding.  Hence  the  objection  on  the 
merits,  we  think,  does  not  prevail.  The  mm 
troublesome  and  difficult  question  is  whether  or  ook 
it  was  open  to  applicants  to  raise  this  point  beosaii 
they  had  not  b^ui  before  the  assessment  oommittN 
and  obtained  a  distribution  of  the  rateable  vshc 
which  in  the  total  was  not  objected  to,  between  ik 
part  of  the  land  which  was  not  exempted  propei^ 
and  the  part  which  was.  The  assessment  was  os 
total,  £15,000, 1  think,  for  the  dock  with  tidal  bsB 
and  quays,  and  although  the  total  amount  was  agE«i 
to  after  discussion,  &e  appellants  had  asked  tb 
assessment  committee  to  distribute  between  so  mseh 
of  tiie  hereditament  as  was  land  covered  witii  wst'i 
and  so  much  as  was  not.  We  are  also  of  opinion  ^ 
this  objection  cannot  prevul  and  the  appellants  sR 
entiti^d  to  raise  the  point  The  origmal  right  of  appev 
goes  back  to  the  Act  of  17  Geo.  2.  There  «« 
previous  legislation  which  one  need  only  notice  to 
add  that  it  does  not  apply.  Tne  Parochial  AssessoeBt 
Act  of  1831  and  the  Union  Assessment  CSonunitteeAeti 
Acts  of  1862-1864.  These  do  not  apply  to  tb« 
metropolis,  but  I  must  not  be  thought  as  expressiogA 
opinion  that  this  kind  of  objection  ought  to  bsTe 
been  raised  before  the  assessment  coounittee  sic& 
undt-r  those  Acts.  I  express  no  opinion  beoanaeit 
is  not  necessary.  I  doubt  whether  any  otmer  of  > 
mtxed  hereditament  can  force  the  assessmflit 
committee  to  make  the  subdivision.  There  srf 
certainly  cases  in  which  he  could  not,  as  in  the  esse  o 
a  man  who  has  got  a  park  with  a  lake  in  it,  batiks 
not  necessary  for  us  to  say  more  than  that  wo  need 
not  decide  the  question.  Of  course  it  isveryoos- 
'  venient  that  there  should  be  the  subdivision,  heossm 
it  possibly  then  provides  a  standard  which  the  narliei 
would  acquiesce  in  as  to  how  these  ^^^'^^'^^^^'^ 
should  be  levied.  When  we  come  to  the  metropow 
the  case  is,  of  course,  somewhat  di£ferent,  and  tM 
rights  and  liabilities  of  the  properties  depend  npcmtiw 
Metropolis  (Valuation)  Act.  Under  that  Act  it  was 
contended  by  Mr.  MarshiU  (I  do  not  pause  to  nohoe 
the  machinery,  which  is  very  well  known,  as  io 
how  the  parties  proceeded)  that  because  it  vsi 
provided  by  section  45  that  the  valuation  list  am 
be  conclusive  evidence  of  the  gross  and  ratesbh 
value  of  the  several  hereditaments  included  thoe- 
in,  therefore  the  appellants  wero  not  entitled  for 
the  purpose  of  this  rate  either  to  contest  tw 
total  amount  or  to  raise  the  point  that  it  ongU 
to  have  been  subdivided  so  as  to  enable  them  <^ 
raise  this  point.  If  thero  had  been  anything  in  ^ 
Metropolis  Valuation  Act  which  showed  that  tM 
question  was  intended  to  be  raised  at  that  stigOi  ^ 
think  there  would  have  been  something  in  *'' 
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Ifanhall'B  point;  bat  it  is,  in  my  opinion,  mnoh  too 
late  to  contend  that  the  riffht  of  appeal  on  other 
gTonacUi  than  tboee  mentioDea  in  leotion  45  hai  been 
taken  away. 

There  have  been  a  number  of  cases  in  whioh  it  has 
been  held  that  upon  an  appeal  against  tiie  rate  you 
oan  raise  other  questions  uian  those  determined  by 
the  assessment  or  by  the  sessions  upon  appeal  against 
the  mluation  as,  for  instance,  non-oooupation  or  im- 
propriety of  the  rate  in  other  respects,  and  I  see  no 
reason  why  we  should  hold  that  a  person  is  not 
entitled  to  raise  this  qufstioD,  that  he  is  the  occupier 
in  raspect  of  the  whole  or  part  of  the  property  sub- 
ject only  to  the  differential  rate.     In  iai^,  when  I 
put  the  point  to  Mr.  Marshall  he  did  not  dispute  that 
if  the  whole  of  the  property  was  land  coTered  with 
water  and  the  man  had  been  rated  in  respect  of  the 
whole  he  would  be  entitled  on  appeal  against  the  rate 
to  say  in  respect  of  that  rate  ne  was  only  liable  to 
pay  one-third  or  one-fourth  as  the  case  might  be.     I 
am  of  opinion  that  the  old  right  of  appeal  in  respsct 
of  such  a  matter  still  remains,  and  that  the  only  enect 
of  the  Yaluation  Act  for  this  purpose  is  that  the  total 
valuation  is  condmiTe,  and  if  possiblv  in  some  case 
thnre  has  been  a  subdirision  settled  by  the  original 
ad  j  udioation  of  the  assessment  committee  or  on  a  sub- 
8«-quent  appeal  the  amount  of  the  rateable  Tslue  of 
that  separated  item  in  the  list  has  been  settled  then 
the  valuation  list  would  be  conclusive.     I  cannot 
hold  that  there  was   any    obligation     upon     the 
appellants    to     get   this    subdivirion     made     at 
the   stage   of   the    making   of  the  valuation   list. 
There    is    also     another    ground    which    appears 
to  us  to  be  c(mclusive  in  favour  of  the  appellants  in 
this  case.    I  thiok  Mr.  Byde  was  wdl  founded  in  the 
argument  that  he  made,  that  at  the  time  the  valua- 
tion test  was  going  through  its  initial  stages  the 
company  really  did  not  kno^e  what  the  case  would  be. 
They  did  sot  know  what  steps  would  be  taken,  or  hi 
what  way  I  should  say  the  sdieme  would  provide  for 
the  j^reservation  of  their  protection,  and  I  think  that 
vnthin  the  principle  of  Lord  Bowen's  judgment  in 
Oordon  v.  WUUarMon  it  was  not  possible  to  contend 
that  in  that  state  of  thmgs  the  company  were  bound 
to  get  what  I  may  call  a  hypothetical  division  in  view 
of  what  might  possibly  happen.    Speaking  for  my- 
self, both  on  the  special  grounds  of  this  case  and  on 
the  general  view  of  the  coostruotion  of  l^e  Metropolis 
Valuation  Act,  I  am  of  opinion  that  it  was  no  bar  to 
this  appeaL    It  is  obvious  that  our  conclusion  is  in 
aocordance  with  justice,  as  we  do  not  think  it  was  in- 
tended to  remove  the  exemption  either  imder  tiie  Act 
or  under  the  scheme.    The  result  is  this  appeal  must 
be  allowed.    The  puties  agree  about  the  fi^^ires. 

Dabuho,  J. — ^I  agree. 

OHAinnELL,  J. — I  agree  with  my  lord,  but  I  think 
I  ought  to  say  that  my  view  of  the  matter  is  that,  so 
far  as  any  hereditaments  in  the  future  are  concerned 
—that  is  to  say,  if  a  new  dock  were  made  in  Wod- 
wioh,  it  was  intended  to  apply  to  Woolwich  the 
general  law  in  the  metropolis  and  not  the  law 
outside.  I  understood  that  section  10  (1)  providing 
that  a  provision  should  be  made  for  proteotiDg  the 
interests  of  owners  and  occupiers  of  any  heredita- 
ment which  is  exempt  from  any  rate  and  the  provision 
that  was  m  fact  made  in  the  scheme,  effect  shall  be 
given  to  any  exemption  from  any  existing  rate  of 
any  hereditament  to  which  the  exemption  applies — 
that  it  was  intended  to  prevent  tito  particular 
persons  in  Woolwich  who  had  at  the  time  got 
hereditaments  of  that  character  from  beLog  rated 
for  the  future  any  higher.  Ihat  is  why  I  do 
not  think  that  it  is  contradiotorv  to  the  ^press 
enactment  that  Woolwich  should  be  put  under  the 


general  law  aj^icable  to  the  metropolis ;  I  think 
it  is  so  put,  and  therefore  if  any  dock  were  made  it 
would  come  under  the  one  law  and  not  under  the 
other.  It  is  on  that  ground  that  the  point  on  the 
merits,  as  it  has  been  called,  seems  to  me  perfectly 
clear.  That  is  the  answer  to  the  argument  which 
otherwise  was  quite  a  logicsl  argument,  that  Mr. 
Marshall  put  before  us,  that  Woolwich  is  specially 
dealt  with. 

Lord  ALyiSB8T0NB,  L.C. J.  —  The  pomt  had  not 
ocouired  to  me.  I  do  not  differ  from  mv  brother 
Gbannell  except  as  to  this,  that  I  should  like  to  hear 
that  particular  point  argued.  It  does  not  arise  in 
this  case. 

Appeal  allowed  ;  Uave  to  appeal  granted* 

Solicitors  for  the  appellants,  TwmeTt  Son,  db  Foley. 

Solicitor  for  the  defendants,  8,  Bryceaon. 
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From  Ghan.  Div. 

(Vaughan  WilUams,  Bomer,  and 

Stirling,  L.JJ.) 

In  re  Sidbbottom. 

BXKLEY  V.  WAXKBH0T7BB.  (a.) 

Charity — Qifi  qfprooeede  of  idle  of  real  estate— BeUntion 
of  land  unsold — Leave  of  court — Mortmain  and 
Charitable  Uses  Act,  1891  (54  d:  65  Vict.  c.  73),  $8.  3, 
5,  6,  and  8. 

WJiere  land  is  devised  to  fruskes  upon  trust  to  sell  the 
same  and  hand  the  proceeds  of  sale  over  to  a  charity,  the 
suhjeet-maUer  of  the  gift  heina  **  personal  estate  arising 
from  or  connected  with  land,  which  is  excepted  from 
the  definition  of  land  contained  in  the  Mortmain  and 
Charitable  Uses  Act,  1891,  sections  5  and  6  of  that  Act 
do  not  apply,  and  it  is  competent  to  tJie  trustees  to  retain 
the  land  unsold  for  more  than  a  year  after  the  death  of 
the  testator  without  obtaining  the  leave  of  the  court  there- 
for wader  section  5  of  i?te  Act,  though  it  would  probably 
be  expedient  for  them  to  obtain  such  leave  under  the 
general  jurisdiction  of  the  court  to  administer  trusts.  In 
such  a  case  section  8  of  the  Mortmain  and  Charitable 
Uses  Act,  1891,  ?ias  no  application  to  the  land  devised  by 
the  unU,  utdess  the  charity  has  money  to  purchase  land 
under  the  provisions  of  some  other  wiu. 

This  was  an  appeal  against  a  decision  of  Buckley,  J., 
which  raised  a  question  of  some  importance  as  to  the 
operation  of  the  Mortmain  and  Oharitable  Uses  Act, 
1891.  That  Act,  by  section  3,  provides  that  ** '  Land ' 
in  the  Mortmain  and  CttiaritaUe  Uses  Act,  1888,  and 
in  this  Act,  shall  include  tenements  and  heredita- 
ments, corporeal  or  incorporeal,  of  any  tenure,  but 
not  money  secured  on  land  or  other  personal  estate 
arising  from  or  connected  with  land.'' 

By  section  5,  *'  Land  may  be  assured  by  will  to  or 
for  the  benefit  of  any  chsoitable  use,  but,  except  as 
hereinafter  provided,  such  land  shall,  notwithstanding 
anything  in  the  wOl  contained  to  the  contrary,  be 
sold  within  one  year  from  the  death  of  the  testator, 
or  such  extended  period  as  may  be  determined  by  the 
High  Court  or  anyjudge  thereof  sitting  at  chambers, 
or  oy  the  Oharity  CJommissioners." 

Section  6  provides  that,  after  1^  expiration  of 
the  time  limited  for  sale,  *'  the  land  unsola  shall  vest 
forthwith  in  the  official  trustee  of  charity  lands, 
and  shall  be  sold  by  order  of  the  commissioners. 

(a.)  Reported  by  J.  I.  SnBUira,  Bsq.,  Barrister- 

at-Law. 
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Section  8  ompowen  the  Hi|^h  Ooart,  or  Any  jadge, 
or  the  oommiBiionere,  "  if  satisfied  that  land  assured 
by  will  to  or  for  the  benefit  of  any  charitable  use,  or 
proposed  to  be  pnrchesed  oat  of  the  pereonal  estate 
by  will  directed  to  be  laid  out  in  the  purchase  of 
land»  is  required  for  actual  occupation  for  the 
purposes  of  the  charity  and  not  as  an  inTestment,  by 
order  to  sanction  the  retention  or  acquisition,  as  the 
case  may  be,  of  such  land." 

In  the  present  case  the  late  Mr.  A*  K.  Sidebottom, 
by  his  will,  dated  the  9tii  of  May,  1898,  gare  real 
estate  on  trast  for  sale,  and  directed  that  the  proceeds 
should  be  handed  over  to  the  Ashton  lufirmary  when 
his  executors  should  so  decide. 

The  testator  died  in  1899.  The  executors  sold  a 
portion  of  the  real  estate  but  a  large  portion  of  it 
remained  unsold  when  the  time— one  year  from  the 
death  of  the  testator — allowed  by  section  5  of  the 
Mortmain  and  Charitable  Uses  Act,  1891,  was  about 
to  expire.  Uader  orders  of  the  court  the  time  for 
sale  was  extended  to  the  26th  of  March,  1902 :  see 
In  re  SideboUam,  Bedey  v.  Sidebottomf  [1901]  2  Oh.  1. 
49  W.  B.  Dig.  21.  The  question  was  now  raised 
wheti^er,  inasmuch  as  the  subject-matter  of  the  sift 
was  personal  estate  arising  from  land,  and  so  wiuun 
the  exception  from  the  definition  of  land  contained 
in  section  3  of  the  Mortmain  and  Charitable  Uses 
Act,  1891,  section  5  of  tiie  Act  was  applicable,  and 
whether  it  was  not  competent  for  the  executors  to 
retain  the  land  unsold  without  obtaining  the  leave  of 
the  court. 

Upon  an  originating  summons  issued  by  the  trustees 
of  the  infirmary,  the  learned  judffe  made  an  order 
declaring  that  sections  5  and  6  m  the  Act  applied. 
And  he  extended  the  time  for  the  sale  of  the  real 
estate  for  six  months,  with  a  view  to  an  appeal. 

The  trustees  of  the  infirmary  appealed. 

Buckmader,  K,G.t  and  Martdlif  for  the  appellaats. 
— This  is  not  a  devise  of  land  to  a  charity.  The 
charity  is  only  interested  in  the  proceeds  of  sale  of 
land.  But  sections  5  and  6  of  the  Mortmain  and 
Charitable  Uses  Act,  1891,  can  only  refer  to  land  as 
defined  in  that  Act  by  section  3,  and  proceeds  of  sale 
of  land  are  excepted  from  that  definition. 

They  referred  to  In  re  Wilkinson,  E$am  v.  Attorney^ 
General,  [1902]  1  Ch.  841. 

Leigh-Claret  for  the  trustees  of  the  will. 

E»  e/.  Parker,  amicus  curias,  said  that  In  re 
Wilkinson  bad  been  followed  in  several  cases  in 
ohambers. 

BoMSB,  L.J.,  read  the  following  judgment  of  the 
court:  In  this  case  land  was  assured  by  will  to 
trustees  upon  a  valid  and  effective  trust  for  sale,  and 
under  the  will  the  charity  took  no  interest  except  in 
the  proceeds  of  sale.  It  is  not  a  case  in  which, 
according  to  the  true  construction  of  the  will,  land, 
or  any  "tenements  or  hereditaments,  corporeal  or 
incorporeal,  of  any  tenure,"  was  eiven  directiy  to  the 
charity  or  to  trustees  upon  trust  for  the  charity.  So 
far  as  concerns  any  rents  or  profits  derived  from  the 
land  before  sale,  they  would  pass  to  the  charity  only 
by  implication,  as  mixed  with,  and  so  as  to  be 
inseparable  from,  the  proceeds  of  sale  when  the  land 
was  in  fact  sold.  In  these  circumstances,  having 
regard  to  section  3  of  the  Act  of  1891,  and  to  the 
object  and  intention  of  the  Legislature  as  gathered 
from  that  Act  as  a  whole,  we  have  come  to  the  con- 
clusion that  this  is  not  a  case  in  which  land  has  been 
**  assured  by  will  to  or  for  the  benefit  of  any  charitable 
uses  "  within  the  meaning  of  those  words  as  used  in 
section  5  of  the  Act,  and,  accordingly,  that  sections 
5  and  6  of  the  Act  have  no  application.  No  doubt  by 
this  will  '*  land  "  was  assured}  and  under  the  will  the 


charity  derived  a  **  benefit."  But  by  this  will  tiis 
charity  obtained  no  benefit  except  a  benefit  in  "  ths 
personal  estate  arising  from  the  land"  after  the 
testator  had  affected  the  land  with  an  effective  trust  lor 
sale.  This  being  so,  in  our  opinion,  aa  already  stated, 
"  land  "  within  the  definition  of  section  3  of  the  A(jt 
was  not,  as  land,  assured  by  will  to  or  for  the  heoefit  of 
any  charitable  use.  At  the  same  time  we  desire  to  meb 
it  clear  that  this  decision  does  not  make  it  essy  or 
possible  for  a  charity  to  escape  from  the  object  ol  ths 
Mortmain  and  Charitable  Uses  Act,  1888,  as  altered  bj 
the  Act  of  1891,  so  far  as  that  object  was  directed  t» 
prevent  charities  holding  land.  In  the  present  osie, 
for  example,  in  the  events  which  have  happened, 
the  chari^  sJone  is  interested  in  the  proceeds  of  isle 
when  the  land  is  sold.  But  that  fact  will  not  jollify 
the  trustees,  even  by  the  direction  or  with  the  coDMot 
of  the  diarity,  in  indefinitely  postponing  the  sale  ind 
holding  the  land  simply  for  the  benefit  of  the  charity. 
The  trustees  are  still  hound  to  carry  out  the  trust  for 
sale  withm  a  reasonable  time  from  the  death  of  the 
testator.  The  charity  would  have  no  right  to  revob 
the  trust  for  sale,  or  to  authorize  the  trostees  not  Mj 
or  properly  to  carry  out  that  trust.  And  we  fimk 
that  in  any  case  in  which  it  was  made  dear  tiuit,  hj 
express  or  tacit  arrangement  between  trustees  for  n)e 
and  a  charity,  land  was  in  fact  being  held  unsold  lor 
an  unreasonable  time,  it  would  be  open  to  the  Attoouf 
General  to  take  action.  It  may  be  pointed  oat  tbt 
tiie  account  rendered  by  trustees  of  a  charity  totte 
Charity  Commissioners,  pursuant  to  section  44  of  tiic 
Charitable  Trusts  Amendment  Act,  1865,  ooghtto 
affbrd  the  means  of  ascertaining  whether  land  is  bong 
so  dealt  with.  In  the  present  case  we  have  not  to 
consider  how  long  it  will  be  reasonaUa  for  the  tnitoM 
not  to  sell  the  land.  That  question  is  not  before  oi 
But  it  may  well  be  that,  after  the  expiration  of  tlui 
time  already  allowed  by  the  court  lor  the  pos^Kwe- 
ment  of  the  sale,  the  trustees  will  run  oonsidersUe 
risk  by  postponing  the  sale  unless  they  obtsin  the 
dureotion  and  authority  of  the  court,  not  mdeed  ondtr 
the  provisions  of  section  5  of  the  Act  of  1891,  wfaioh 
have  no  application  to  the  case,  but  under  the  genenl 
jurisdiction  of  the  court  as  to  trusts.  We  may  sdd 
that  the  effect  of  our  decision  would  seem  to  be  tbst 
in  a  case  like  the  present  the  provisions  of  section  8 
of  the  Act  of  1891  have  no  application  to  the  lend 
devised  by  the  will  unless  the  charity  has  money  sTiil- 
able  to  purchase  land  imder  the  provisions  of  lome 
other  will.  In  the  result  we  discharge  the  ofdff 
appealed  from,  and  declare  that  the  provisionfl  of 
sections  5  and  6  of  the  Act  of  1891  do  not  apply  to 
the  land  devised  by  this  wilL 

Solicitors,  Woodcock,  Ryland,  Jk  Parker,  for  Leowiri 
Bottomley,  Ashton-under-Lyne ;  Bofwer,  C&UoUt  A 
Bower,  for  W*  E*  Vaudrey,  Manchester. 


Jane  10. 


From  K.  B.  Div.  ) 

Mathew  and  Cozens-Hardy,  L. JJ.)  j 

MoIVKR  db  Co.  (Ldotsd)  v.  The  Tats  Stkamsbs 

(Limitxd}.  (a.} 

Praetice-^Costs^Taxation — Examination  of  wiiness  w 
London — AUendaiice  of  country  solicitor — B»  8.  On 
1883,  ord.  65,  r.  27  (29) ;  Af^endix  N,  Hem  147- 
B.  S.  C,  January,  1902,  r.  10. 

By  rule  10  of  the  B.  8.  C,  January,  1902,  regula- 
tion 29  of  ord,  66,  r.  27,  was  annulled,  and  the  flow- 
ing regulation  was  substituted  for  it:  *'  On  every  (axa^ 

(a.)  Reported  by  W.  P.  Bakby,  Esq.,  Barrister- 
Law. 


VoLL. 
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turn  the  master  sTuiU  dUow  M  such  eotfU,  chargeSf  and 
expenses  as  sJiaU  appear  to  him  to  Juive  heen  necessary  or 
proper  for  the  attainment  0/  justice  or  for  defending  the 
rights  of  any  party,** 

Upon  taxation  of  costs  as  between  party  and  party  the 
tcuDtng-master  allowed  a  sum  of  £12  I2s.  for  the  costs  of 
the  attendance  of  a  country  soUcHor  on  the  examination 
of  a  witness  in  London  before  t?ie  tried. 

JB'eld,  that,  under  nde  10  of  the  Rules  of  January , 
1902,  the  taxing-master  had  a  discretion  to  allow  this 
aum,  though  it  exceeded  the  maonmum  authorized  by  the 
Beetle  of  fees  in  Appendix  N,  Item  No,  147,  to  the 
B.  8.  C,  1883. 

Appeal  from  adecosion  of  Bigham,  J.,  at  chambers, 
ref  oBing  to  review  the  taxation  of  ooets. 

The  action  waa  brought  by  the  time  charterers  of  a 
steamship  to  recoTcr  damages  from  the  shipowners 
for  negUgence  in  allowing  the  steamship  to  start  on 
a  voyage  without  a  snfELoient  quantity  of  coal  on 
board  fdiereby  the  steamship  was  obliged  to  deyiate 
and  put  into  a  port  where  the  charterers  had  to  buy 
ooal  at  an  increased  price.    The  action  was  set  down 
for  trial  in  the  commercial  list  in  London  and  an 
order  was  xAade  for  the  examination  of  an  important 
witness  before  the  triaL    The  Liverpool  solicitor  who 
was  acting  for  the  plaintiffs,  and  who  had  drawn 
the  proof   for   the  examination  of  the  witness  by 
counsel,  came  to  London  and  attended  the  examina- 
tion.   At  the  trial  the  plaintiffs  recovered  judgment. 
On  the  taxation   of   the   costs   tiie   tuang-master 
allowed  £12  12s.  for  the  expenses  of  the  Liverpool 
solioitor's    attendance   on  the  examination   of   the 
witness     in     London.      The     defendants     carried 
in  objections  to  the  allowance  on  the  nound  that 
under  item  147  in  the  scale  in  Appendix  N  to  the 
Bules  of  the  Supreme  Court,  1883,  only  £2  2s.  oould 
be  allowed  as  a  maximum.    The  master,  in  answer 
to  the  objection,  stated  that  in  his  discretion,  as  the 
'  witness  was    an    important  one,    he  had   allowed 
£12   12s.    Bigham,  J.,  dismissed  an  application  to 
review  the  taxation.    The  defendants  appealed. 

By  rule  10  of  the  Bules  of  the  Supreme  Oourt, 
January,  1902,  "  Regulation  29  of  ord.  65,  r.  27,  is 
hereby  annulled,  and  the  following  regulation  is 
substituted  therefor :  On  every  taxation  the  taxing- 
master  shall  allow  all  such  costs,  charges,  and 
expenses  as  shall  appear  to  1dm  to  have  been 
necessary  or  proper  for  the  attainment  of  justice 
or  for  defending  the  rights  of  any  party,  but  save  as 
against  the  party  who  incurred  tiie  same  no  costs 
shall  be  allowed  which  appear  to  the  taxing-master  to 
have  been  incurred  or  increased  through  over-caution, 
negligence,  or  mistake,  or  by  pajrment  of  special  feei 
to  counsel,  or  special  charges  or  expenses  to  witnesses 
or  other  persons,  or  by  other  unusual  expenses* 

Bailhache,  for  the  defendants. — The  taxing-master 
is  boimd  by  the  scale  of  costs  set  out  in  Appendix  K 
to  the  Bules  of  the  Supreme  Oourt,  1883.  Item  147  in 
that  scale  only  authorizes  a  maximum  of  £2  2s.  for 
the  attendance  of  a  solicitor  on  the  examination  of  a 
witness  before  an  examiner  where  counsel  is  employed. 
The  scale  in  Appndix  N  applies  to  taxation  of  costs 
as  between  solicitor  and  dimit  and  i^so  as  between 

Sarty  and  party.  Some  of  the  items  in  the  scale, 
owever,  could  not  formerly  have  been  allowed  as 
betf^een  party  and  party,  and  rule  10  of  the  Bules  of 
the  Supreme  Oourt,  January,  1902,  was  framed  to 
enable  the  taxing-master  to  allow  as  between  party 
and  party  those  costs  which  he  could  under  that  scale 
allow  when  taxing  as  between  solicitor  and  client. 
Bnle  10  of  January,  1902,  only  applies  to  tf»'»'ftti<ni  of 
oosts  as  between  party  and  party,  and  not  to  taxation 
as  between  solicitor  and  client.  That  rule  has  not 
affected  or  done  away  with  the  scale   of  oosts  in 


Appendix  K.  As  between  solicitor  and  client  no  more 
could  have  been  allowed  under  the  scale  than  £2  2s., 
unless  the  client  had  previously  authorized  a  higher  pay- 
ment or  had  subsequentiy  ratified  it :  In  re  Harrison, 
34  W.  B.  645,  33  Oh.  D.  52.  The  master,  therefore, 
could  allow  in  this  case  the  sum  of  £2  28.  If  rule  10 
of  January,  1902,  is  held  to  applv  to  taxation  of  costs 
as  between  soUoitor  and  client,  the  result  will  be  that 
the  scale  will  be  gone,  and  the  matter  will  be  at  large, 
and  solicitors  will  have  no  guide  for  drawing  up  bills 
of  costs.  The  true  view  is  that  the  rule  only  applies 
to  taxation  as  between  party  and  party,  and  its  effect 
is  to  make  all  the  items  in  uie  scale  apply  equally  to 
both  kinds  of  taxation.  The  master  was  therefore 
wrong  in  allowinfp  £12  12s.  for  the  attendance  of  the 
country  solicitor  m  London. 

A.  D.  Baieson,  for  the  plaintiff^,   was  not  called 
upon. 

B1A.TH1EW,  L.  J. — ^lu  this  case  both  the  taxing-master 
and  the  learned  judge  were  of   opinion  tiiat  this 
question  of  allowing  £12  12s.  for  the  attendance  of 
the   Liverpool  soUdtor  on  the  examination  of  the 
witness  in  London  was  a  matter  entirely  within  the 
discretion  of  the  taxing-master.    It  has  been  argued 
before  us  that  the  taxing-master  has  no  discretion  to 
allow  such  a  sum:    I  may  say  that,  if  this  is  a  mattor 
within  the  taxing-master's  discretion,  I  can  have  no 
doubt  that  in  this  case  the  expenses  of  the  attendance 
of  the  Liverpool  solicitor  upon  the  examination  of  the 
witness  in  Liondon  might  be  very  properly  allowed. 
It  was  most  probably  a  reasoname  course  for  the 
Liverpool  solicitor,  who  was  familiar  with  the  facts 
of  the  case,  to  come  to  London  for  the  purpose  of  being 
present  at  the  examination  of  the  witness.     But  it  is 
said  that  the  taxing-master  has  no  discretion  to  allow 
this  sum  of  £12  12s.,  and  this  raises  a  somewhat 
formidable  point.     The  old  practice  upon  taxation  as 
between  ptfty  and  party  was  that  the  scale  was 
binding  on  the  taxing-master,  and  such  an  allowanoe 
as  that  of  £12  12s.  in  the  present  case  could  not  have 
been  sanctioned.     After  careful  consideration  it  was 
determined  to  alter  that,  and  rule  10  of  the  rules  of 
January,     1902,     was     framed,     which     provides 
that   on    every   taxation    the  taxing-master   shall 
allow     all     such    costs,     charges,     and     expenses 
as   shall   appetr   to   him  to  have   been   necessary 
or   proper   for   the   attainment   of   justice   or    for 
defending  the  rishts  of  any  party.    We  are  askod  to 
interpret  that  rule  by  saying  that  it  means  in  every 
taxation  tiie  taxing-master  shall  allow  no  higher  costs 
than  those  prescribed  by  the  scale.    I  decline  so  to 
read  the    nile.     The    rule  was   framed   with   full 
Imowledge  of  the  old  reg^ulations  and  scale,  and  the 
language  is  quite  general,  and  authorizes  the  taxing- 
master  to  iJlow  all  such  costs,  &c.,  as  shall  appear  to 
him  necessary  or  proper  for  the  attainment  of  justice. 
The  master  therefore  had  a  diicretion  to  allow  this 
sum.    The  appeal  must  therefore  be  dismissed. 

OozsirB-HABDY,  L. J. — ^I  am  of  the  same  opinion. 
The  argument  is  that  rule  10  of  the  rules  of  January, 
1902,  was  simply  intended  to  bring  party  and  party 
costs  up  to  the  then  existing  level  of  solicitor  and 
cUent  cost».  In  other  words,  the  discretion  of  the 
taxing-master  is  limited  within  the  four  comers  of 
the  scale  in  Appendix  K  as  applicftble  to  taxation 
between  solicits  and  dient.  Upon  the  best  considera- 
tion whioh  I  can  g^ve  to  the  matter  I  have  come  to 
the  conclusion  that  that  argument  cannot  prevail. 
Bule  10  of  the  new  rules  is  substituted  for  regulation 
29  of  ord.  65,  r.  27.  B^^nlation  29  was  in 
somewhat  similar  terms,  but  was  limited  to 
party  and  party  taxation.  Bule  10  applies  to  every 
taxation,   whe&er   between    party    and   party   or 
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between  solioitor  and  dient.  Betding  it  thm,  the 
neoenary  oondoaoii  it,  not  that  in  erery  oaee  of  a 
oountry  solicitor  ooming  to  London  to  attend  the 
examination  of  a  witness  his  oosts  are  to  be  allowed, 
but  that  if  the  taxing-master  on  a  review  of  all  the 
dromnstanoes  thinks  that  it  is  neoessary  or  proper  for 
the  attainment  of  jostioe  that  snoh  a  charge  should 
be  allowed,  either  as  between  party  and  party  or  as 
between  soHoitor  and  dient,  even  though  in  the 
latter  case  no  prior  instrootions  were  given  by  the 
dient,  nor  was  there  any  sabteqnent  ratification  by 
him,  then  the  item  ought  to  be  allowed*  The 
solidtor  is  bound  to  exercise  bis  own  judgment  in  the 
matter,  subject  to  the  right  of  the  taxing-mtster  to 
say  whether  he  has  exercised  a  right  judgment.  The 
taxing-master  therefore  had  a  dis<setion  to  aUow 
this  item  of  £12  12t«,  aud  that  being  so,  it  is  not  for 
us  to  say  whether  his  discretion  has  been  well 
exercised  or  not.  At  the  same  time,  I  think  it  right 
to  say  that  I  agree  with  my  brother  Mathew  in 
thinking  that  the  master's  discretion  has  been  well 
exercised. 

Appeal  ditmittecU 

Solidtors  for  the  phantiffg,  Ohar2e$  Btuedl  A  Co,^ 
iCK  0.  A,  if.  Lighiboundf  Liverpod. 

Solidtors  for  the  defendants,  Downing,  Bolam,  A 
Co.,  for  Bolam  A  Co,,  Sunderland. 


From  Ohan.  Div.  ^ 

(Yaushan  Williams,  Bomer,  and  > 

Stirling,  LJJ.)  J 


May  27,  28. 


In  re  MoMlTBBO. 
Fbnfield  v.  McAIttbdo.  (a.) 

AdminielraJtion — Ineolvent  estate — Secured  creditor — 
Withdrawal  of  claim — Certificate — Disallowance  of 
claim — BeiUizaiion  of  security — Leave  to  prove — 
Judicature  Act,  1876  (38  <fe  39  Vict  c  77),  s.  10— 
R  8.C.,  ord.  66,  rr.  67,  70,  71. 

By  section  10  of  the  Judicature  Act,  1876,  the  rules  in 
bankruptcy  are  made  applicable  to  the  adminietration  of 
insolvent  estates  in  Chancery,  so  that  a  creditor  is  entitled 
to  avail  himself  of  any  rights  he  may  have  under  the 
rules  in  the  absence  of  an  established  pradice  in  Chancery 
to  ths  oovdrary, 

A  secured  creditor  in  an  acHon  in  Chancery  for  the 
administration  of  an  insolvent  estate  who,  in  reliance  on 
his  security,  withdraws  his  claim,  is  not  debarred  from 
subsequently  coming  in  and  proving  for  tJte  balance  of 
his  debt  in  accordance  with  the  practice  in  bankruptcy  by 
the  mere  fact  that  a  certificate  has  been  made  tn  which  his 
daim  is  stated  to  Jiave  been  discUUnved. 

In  re  Hopkins,  "^iniliams  v.  Hopkins,  29  W.  R.  767, 
18  Ch.  D.  870,  distinguished. 

This  was  an  appeal  from  a  decision  of  Swinfen 

Bady,  J. 

Bdward  MoMurdo,  the  testator  in  the  action,  died 
in  the  year  1889,  and  on  the  26th  of  July,  1889,  an 
order  was  made  in  the  action  for  the  administration 
of  the  testator's  estate.  At  the  date  of  his  death  the 
testator  was  indebted  to  the  New  Oriental  Bank  to 
the  amount  of  £47,198  14s.  lOd.,  for  which  the  bank 
held  certain  securities,  induding  twdve  debentures 
of  the  aggregate  nominal  Talue  of  £2,000  and  6,000 
shares  of  an  aggregate  nominal  value  of  £60,000  in  the 
Ddagoa  Bay  and  East  African  Bail  way  Oo.  (Limited). 

On  the  29th  of  Maidi,  1890,  the  bauk,  in  answer  to 
adveitisemeDts  for  creditors  of  the  estate,  sent  in 


(a.)  Beported  by  J.  I.  Stollino,  Esq.,  Bartister- 

at-Law. 


notice  of  their  daim,  aiid  raodved  notice  to  ooou  in 
and  prove  it  on  the  29th  of  May,  1891. 

The  raOway  and  assets  of  tlie  Ddagoa  Bay  ssd 
Bast  African  Bailway  Go.  (Limited)  were  aeind  by 
the  Portuguese  QoTemment,  and  on  the  13th  of  June, 
1891,  an  arbitration  tribunal  was  i^pointed. 

On  the  16th  of  June,  1891,  the  bank  applied  for 
and  obtained  an  exteosioo  of  the  time  forpiofiiig 
their  daim,  and  subsequent  extenaums  were  also 
granted* 

On  the  23rd  of  June,  1892,  the  bsnk  weut  into 
voluntary  liquidation,  aud  Thcmai  A.  Wdton  «ii 
appointed  liquidator. 

Ou  the  296h  of  October,  1892,  the  liqmdalor^i 
solidtors  wrote  to  the  plaintiff's  eolidtois,  thst  tk 
liquidator  had  decided  not  to  prove  f  or  the  b«ik'i 
daim,  but  to  rdy  on  the  seourities  hdd  by  him  fx 
thedel^ 

On  the  2nd  of  December,  1892,  the  hqmdator 
attended  in  ohambers  and  withdrew  the  daim. 

On  the  29th  of  November,  1893,  the  chief  ckk 
made  a  certifioato  as  to  debts,  in  whidi  he  disaUovtd 
the  daim  of  the  bank.  Notioe  of  this  disallowiooe 
was  giymk  to  the  liquidator. 

THe  award  in  the  Ddagoa  Bay  arbttralion  wwDot 
made  till  the  year  1900.  In  July  of  that  yev  fte 
liquidator  received  £1,448  in  respect  of  his  seoari^. 
and  there  was  evidence  thai  nothing  morewoddbe 
paid* 

In  December,  1901,  the  liquidator  took  out  i 
summons  to  be  allowed  to  come  in  and  wove  for  thi 
balance  of  the  bank's  debt,  notwithstanoing  thsi  the 
Hvuk  iifpiff^  for  making  ^lfti"if  had  expired. 

On  the  16th  of  December,  1901,  this  suinaMBi 
came  before  the  master  and  was  dismisBed  by  him  « 
the  ground  that  the  certifioato  was  oondusiva.  l^o 
leave  was  given  or  asked  for  to  amend  the  summooi 
by  i«i^Ving  it  also  a  summons  to  vary  the  oertifioik 
but  on  the  20th  of  January,  1902,  another  sammoH 
was  talran  out  by  the  liquidator  that,  notwithstsodiofs 
the  time  for  applying  to  vary  hai  expired,  the  M 
clerk's  certifioato  dated  the  29th  of  November.  189S, 
might  be  varied  so  far  as  the  daim  of  the  appliont 
was  withdrawn  or  disallowed,  and  that,  notwith- 
standing the  time  limited  for  making  daime  lud 
expired,  the  applicant  might  be  at  liberty,  under  tiv 
judgment  dated  the  26th  of  July,  1889,  in  the  aotioa, 
to  make  and  establish  his  daim  as  a  oreditor  upon  lie 
testotor's  estoto  for  the  sum  of  £47,198  14s.  lOi, 
toffettier  with  interest  thereon. 

At  the  dato  of  the  issue  of  this  summons  the  6sbi> 
had  not  been  distributed,  but  the  master's  find  certifi- 
oato in  the  action  was  made  on  the  27th  of  Jsnauji 
1902. 

Tue  summons  came  on  in  diambers  on  the  lOfchoi 
Mardi,  1902,  and  was  dismissed. 

The  liquidator  moved  to  disdiarge  the  order 
dismisiing  the  sunmions. 

Swinfen  Eady,  J.,  dismissed  the  motion. 

The  liquidator  appealed. 

Muir  Mackenzie  and  JS.  J,  Parker,  for  ft^ 
liquidator. — ^By  virtue  of  section  10  of  the  Judioatnn 
Aot,  1875,  the  rules  in  bankruptcy  apply  to  ^ 
administration  of  insdvent  estates  in  Chancery.  ^ 
fact  that  a  certifioato  has  been  made  in  the  admioi>- 
tration  does  not  prevent  the  bankruptcy  rules  app^r 
ing.  Under  the  bankruptcy  rules  a  creditor  say 
come  in  and  prove  at  any  tune  so  long  at  any  aafti 
remain  uodistributed.  There  is  no  disttnctioB 
between  unsecured  and  secured  creditors,  except  t^ 
the  latter  before  coming  in  to  prove  must  dedw 
what  has  been  redized  on  their  leourity.  TbB  h^ 
that  a  oreditor  has  intimated  that  he  is  goingto  r^ 
on  his  security  does  not  prevent  him  from  making  us 
\  daim  against  the  general  estoto. 
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Upfohn,  K.C»,  and  Ecutwick,  contra. — Seotion  10 
does  not  import  the  bankmptoy  practioe  into 
Chancery  administration.  The  imL  question  is 
whether  the  applicant  has  hrought  himself  within 
rules  70  and  71  of  order  55.  A  claim  can  only  be 
made  after  the  expiration  of  the  time  fixed  under 
rule  57  if  no  certificate  has  been  made.  If  the  daim 
has  been  the  subject  of  a  certificate  the  certificate  is 
binding  under  rule  70,  and  will  only  be  discharged  or 
varied  under  rule  71  if  the  special  circumstances  of 
the  oase  require  it.  Oilleapie  t.  Alexander,  3  Buss. 
130,  is  relied  on  in  favour  of  the  appellant,  but  the 
dootnne  of  that  case  has  never  been  extended  to  a 
case  in  which  a  certificate  has  been  made  dealing  with 
the  very  daim  subsequently  brought  fortrard.  To 
succeed  the  appellant  must  show  spedal  droumstanoes, 
but  has  failed  to  do  anything  of  tiie  land. 

Jenkim,  K.C.f  and  Whinneyt  in  the  same  interest. 

The  following  oases  were  referred  to :  Ex  parte 
Boddam,  8  W.  B.  457,  2  De  G.  F.  &  J.  625 ;  Ex  parte 
Good,  28  W.  B.  553,  14  Oh.  D.  82 ;  Brmon  v.  LcJce,  1 
De  G.  &  Sm.  144;  Qilleepie  v.  Alexander;  In  re 
HapHne.  WiUiame  v.  Hopkine,  29  W.  B.  767,  18 
Oh.  D.  870 ;  David  v.  Froiod,  1  Mv.  &  E.  200 ;  and  In 
re  Metcal/e,  Eicke  v.  May,  28  W.  B.  499,  13  Oh.  D. 
286. 

Vaughait  Williahs,  L.J.,  referred  to  the  facts, 
and  oontmued :  Mr.  Upjohn  took  the  point  that  the 
question  of  the  right  of  the  applicants  to  come  in 
now  and  prove  had  really  been  raised  upon  the 
summons  heard  and  disposed  of  on  the  16th  of 
December,  1901,  and  that  the  result  was  that  the 
question  had  now  passed  into  a  ree  JuduxUa,  and  that 
the  applicants  haa  no  longer  anv  right  to  come  to 
this  court  or  any  other  court  and  have  the  question 
adjudicated  on  again.  That  objection  primd  facie  is 
a  conclusive  answer  to  this  application.  But  it  is  an 
objection  whidi  can  be  got  over  if  it  is  right  and  just 
so  to  do  by  extending  the  time  for  appealiog  against 
the  order  made  on  the  16th  of  December,  1901,  and 
conndering  the  very  exceptiooal  circumstances  of 
this  case  it  seems  to  us  right  that  this  extension  of 
time  for  appealing  should  be  allowed  and  that  we 
should  treat  this  appeal  for  some  purposes  as  if  it 
were  an  appeal  from  the  order  maoe  on  tiie  16th  of 
December,  1901.  When  one  bears  in  mind  the  great 
length  of  time  that  has  occurred  since  the  commence- 
ment of  this  administration  without  the  fault  of  anyone 
one  cannot  be  surprised  that  there  was  a  slip  made  in 
procedure.  That  was  really  what  happened^  for  when 
the  summons  came  on  to  be  heard  on  the  16th  of 
December  it  was  quite  plain  that  both  the  applicants 
and  the  respondents  to  the  summons  intended  to  deal 
with  the  substantial  question — aye  or  no,  had  the 
applicants,  takmg  into  consideration  all  tiie  circum- 
stances in  the  case,  a  right  to  come  in  and  prove  on 
proper  terms  being  imposed?  When  that  question 
was  intended  to  be  raised  on  the  summons  the  objec- 
tion was  made  that  the  old  certificate  stood,  and  that 
there  was  no  application  to  vary  it.  In  these  droum- 
stanoes I  have  very  little  doubt  mjself  that  if  the 
hearing  had  been  a  hearing  at  which  counsd  were 
present  an  arrangement  would  have  at  once  been 
made  whereby  dther  a  fresh  summons  should  be 
taken  out  or  that  summons  treated  as  amended  so  as  to 
indude,  if  necessary,  the  application  to  vary  the 
certificate.  But  that  was  not  done.  Nobody's  rights 
have  been  affected  or  injured  in  any  way  by  the  time 
that  has  dapsed,  and  there  bdsg  this  substantial 
question  raised  between  the  parties  it  seems  to  us  just 
that  we  should  allow  the  extension  of  the  time  for 
appealing  and  deal  with  this  matter  now,  and  thus  shut 
out  in  esect  the  objection  that  this  question  as  to  the 
right   to   prove   has  been  dispDsed  of,  and  is  res 


judicaJta  by  reason  of  the  order  made  on  the  16  th  of 
December. 

Having  said  that,  I  will  now  jproceed  to  deal  with 
the  merits  of  the  case.  It  really  is  not  denied  that  in 
this  case  the  10th  section  of  the  Act  of  1875  applies 
and  that  we  must,  if  it  makes  any  difference,  deal  with 
this  question  as  it  would  be  dealt  with  upon  a  proof 
beiog  rendered  in  bankruptcy.  I  say  if  it  makes  any 
difference,  because  I  am  not  at  all  sure  mysdf  that  it 
makes  any  difilorence  whatsoever.  I  will  fint  deal  with 
the  matter  as  if  the  case  were  simply  a  case  of  a  proof 
in  bankruptcy.  What  were  the  cdroumstances  of  this 
case  ?  The  liquidator  of  the  Oriental  Bank  Oorpora- 
tion  was  a  secured  creditor  and  he  hdd  as  securities 
Delagoa  Bay  Bailway  bonds  and  some  other  securities 
the  names  of  whidi  are  not  material  here.  ^  At  the 
moment  of  the  commencement  of  this  administration 
it  was  very  unoortain  what  the  value  of  the  Delaffoa 
Bay  Bailway  bonds  might  be.  The  question  had 
been  referred  to  arbitration  as  to  what  sum  wa«  to  be 
paid  by  the  Portuguese  Government  to  the  bond- 
holders and  the  value  of  these  securities  necessarily 
depended  upon  this — one  might  almost  c«ll  it — 
international  arbitration.  It  was  not  known  what  sum 
might  be  awarded  or  how  soon  it  might  be  awarded. 
In  fact  the  arbitration  occupied  some  eight  years.  It 
was  not  really  for  the  interest  of  dther  the  creditors 
of  the  estate  or  anybody  else  who  was  interested  in 
the  estate  of  Oolond  McBfurdo  that  the  administration 
should  take  place  without  the  value  of  these  bonds 
bdng  ascertained.  In  those  circumstances  the 
liquidator  having  made  a  daim,  a  certificate  was  made 
in  which,  to  put  it  shortly,  this  daim  was  stated  to 
be  disallowed.  At  that  moment  the  liquidator  as 
creditor  hi  the  administration  really  was  not,  at  all 
events  according  to  the  bankraptoy  code,  in  a  podtion 
to  prove  at  alL  He  could  not  prove  without  realizing 
or  valuing  his  security,  and  he  had  not  done  dther  one 
or  the  other,  and  therefore  the  daim  was  disallowed. 
No  one  suffgest«  that  this  disallowance  amounted  to 
any  adjudication  upon  the  merits  in  reipect  of  the 
right  to  prove.  It  was  merdy  a  declaration  that 
rS>ue  eic  stantibus  there  was  no  right  of  proof.  In 
those  circumstances  it  does  not  seem  to  me  that  the 
liquidator  allowed  an  unreasonable  time  to  elapse 
after  the  award  had  been  made  before  he  applied  for 
leave  to  prove. 

Now  accoording  to  my  experience  of  bankruptcy 
practice  Uiere  never  has  been  any  doubt  as  to  the 
riffht  of  a  creditor,  whether  he  is  a  secured  creditor  or 
mother  he  is  an  unsecured  creditor,  to  come  in  and 
prove  at  any  time  during  the  administration,  provided 
only  that  he  does  not  by  his  proof  interfere  with  the 
prior  distribution  of  the  estate  amongst  the  ereditors, 
and  subject  always,  in  cases  in  which  he  has  to  come  in 
and  asked  for  leave  to  prove,  to  any  terms  which  the 
court  may  thick  it  ju^  to  impose ;  and  of  course  in 
every  case  in  which  there  haa  been  a  time  limited 
for  coining  in  to  prove,  although  the  lapse  of  that 
time  without  proof  does  not  prevent  tiie  creditor 
from  proving  afivwards,  subject  to  the  conditions 
which  I  have  mentioned,  in  every  such  case 
he  can  only  come  in  and  prove  inth  the  leave  of  the 
court.  If  that  is  so,  leave  must  be  granted  upon  such 
terms  as  the  court  may  think  just  That  undoubtedly 
bdng  the  general  rule,  what  is  it  that  is  sdd  against 
itP  It  is  sdd  against  it  that  by  the  first  rule  of  the 
second  schedule  to  the  Bankruptcy  Act  of  1883, 
«  every  creditor  shall  prove  his  debt  as  soon  as  maj 
be  siter  the  making  of  a  recdving  order,"  and  it  is 
suggested  that  the  result  of  that  rule  is  that  if  the 
creditor  does  not  come  in  as  soon  as  may  be  after  the 
making  of  the  recdving  order,  his  right  of  proof  is 
gone.  Now,  in  answer  to  that  there  is  first  the 
V section  which  Stirling,  L.J.,  called  attention  to  in  the 
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course  of  the  argument— the  Gist  sectioii  of  the 
Act :  <*  Any  crefiitor  who  has  not  prored  hig  debt 
before  the  deohiration  of  any  dividend  or  dividends, 
sha]!  be  entitled  to  be  paid  out  of  any  money  for  the 
time  being  in  the  hands  of  the  trustee  any  dividend," 
&o.|  &c.  Now,  Mr.  Jenkins  seemed,  to  my  mind, 
entirely  unable  to  reoonoile  that  seotion  with  the 
oonstructioa  which  he  invited  us  to  put  upon  the  first 
rule  of  the  second  schedule.  Moreover,  if  you  take 
the  rules  with  regard  to  proof  in  the  second  schedule 
as  a  whole,  it  is  perfectly  plain  that  the  first  rule  of 
the  second  schedule  cannot  receive  such  a  construc- 
tion as  is  sought  to  be  put  upon  it.  It  is  a  mere 
directory  seotion,  the  non-compliance  with  which 
does  not  in  any  way  deprive  any  creditor  of  a  right 
or  limit  his  right. 

Now,  the  next  point  that  was  made  is  one  that 
affects  the  proof  whether  it  is  looked  at  as  a  proof  in 
bankruptcy  or  whether  it  is  looked  at  as  a  proof 
under  an  administration  in  Chancery,  and  what  he 
says  is  this :  '*  Although  it  may  be  that  there  is  a 
general  rule  that  a  creoitor  may  come  in  and  prove 
at  any  time  provided  he  does  not  disturb  prior  dis- 
tributions, and  in  some  cases  provided  proper  terms 
are  imposed,  yet  all  this  is  overridden  because  the 
creditor  may  subsequently  to  the  commencement  of 
the  arbitration  have  so  conducted  ^imf^]f  as  to  estop 
himself  from  bringing  in  the  proof." 

It  is  said  that  he  may  have  so  acted  as  practically 
to  have  irrevocably  agreed  that  he  never  will  bring 
in  a  proof.  I  am  not  prepared  to  say  that  that  is 
not  a  possible  state  of  things,  but  the  plain  answer  in 
this  case  is  that  idthough  that  may  be  theoretically 
possible  there  is  not  toy  ground  whatsoever  for  saying 
that  by  words  or  by  conduct  the  liquidator  ever  did 
agree,  or  did  lead  those  who  were  interested  in  the 
administration  to  suppose  that  he  agreed,  that  he 
would  never  carry  in  a  proof. 

Then  it  is  suggested  further  that  these  seourities 
while  they  were  in  the  control  of  the  creditor  might 
have  been  dealt  with  by  him,  and  at  one  time  were 
of  greater  realizable  value  than  they  are  now.  I  say 
nothing  about  the  fact.  I  dare  say  that  it  is  the 
truth,  but  it  seems  to  me  that  it  is  impossible  to  say 
that  because  the  securities  have  altered  in  value  that 
that  in  any  way  estops  the  creditor  from  carrying  in 
a  proof  here.  I  have  not  got  to  dedde  at  the  present 
moment,  and  I  shall  not  express  any  opinion  as  to 
whether  it  is  possible,  when  the  proof  is  carried  in, 
that  in  some  way  or  oliier  this  altered  value  may  not 
have  to  be  taken  into  consideration ;  for  the  purpose 
of  to-day  I  need  not  deal  with  that  question. 

I  have  now  said  all  I  have  to  say  about  the  proof, 
looking  at  it  as  a  proof  in  bankruptcy.  Now  fet  us 
look  at  it  as  a  proof  in  an  administration,  and  I  shall 
really  say  very  little  upon  this  part  of  the  case  because 
my  bretbren  are  so  much  more  competent  to  deal 
with  it  than  I  am,  but  I  wish  to  say  for  myself  that, 
having  regard  to  the  authorities  that  have  been  cited 
to  us  in  reference  to  the  practice  in  administrations, 
it  seems  to  me  that  there  is  not  the  slightest  ground 
for  saying  that  the  disallowBnoe  in  a  certificate  like 
this  of  the  claim  to  prove  a  disallowance  which  it  is 
not  suggested  was  bas^  in  any  way  upon  an  adjudica- 
tion or  any  merits  of  any  sort  or  kmd,  is  a  fact  which 
interferes  with  the  right  to  carry  in  a  proof  subse- 
quently in  the  administration.  It  is  quite  true  that 
the  effect  of  the  certificate  is  that  the  creditor  not 
having  come  in  within  the  time  limited  has  no  longer 
any  right  to  the  benefit  of  the  order  or  decree  without 
some  subsequent  order  by  the  court,  some  supple- 
mentary certificate,  and  in  effect,  what  is  being  asked 
for  here  is  a  supplementary  certificate.  I  say  again 
that  upon  the  authorities  that  have  been  cited  to  us, 
including  the  authority  61  Lord  Eldon  in  GiUe9pie  v. 


AleocandeTf  it  is  plain  that  the  right  to  vp^j  for  kite 
to  prove  out  of  time  is  a  right  which  has  bcs 
recognized  again  and  again  in  administBattopi.  In 
those  circumstances  I  roally  do  not  think  that  it 
makes  very  much  difference  whether  one  loob  tt  tla 
proof  as  if  it  were  carried  in  in  bankruptcy  or  ouiied 
in  in  tiie  administration  in  Chancery.  In  either  qhb 
it  seems  to  me  that  by  the  machinery  of  what  ii  k 
offset  a  supplementary  certificate  upon  proper  tarn 
the  court  would  allow  the  creditor  to  come  m. 

As  to  the  other  points  that  were  raised,  as  to  tboi 
being  some  estoppel,  or  some  alteration  in  oircom- 
stances,  which  should    prevent   the   creditor  iroa 
proving  now,  the  observations   that  I  have  made 
upon  this  subject  with  regard  to  the  proof  in  bidt* 
mptcy  apply  equally  to  the  proof  in  the  adBum- 
tration.    It  seems  to  me  that  the  whole  aigomaitto 
the  contrary — the  argument,  I  mean,  which  oof^  to 
treat  the  certificate  as  if  it  was  aomething  brnfiii 
which  prevented  the  liquidator  from  proving  aov- 
was  bated  upon  a  misapprehension  of  what  tbe  oedi- 
ficate  was  intended  to  do.    It  should  be  rememM 
that  ortm^  facie  the  objeot  of  the  oertificateisnotto 
decide  a  question  as  to  the  rights  of  theoieditai 
Primd  facie  the  objeot  of  the  oertifioate  is  to  pnM 
those  who  have  to  administer  the  estate.    Of  oooa 
there  may    be  cases   in  which  in  truth  and  in  b^ 
merits  have  been  adjudicated  npon  before  the  oeii- 
cate  is   g^ven,  and  in  that  case   a  supplemoB^ 
certificate,  I  take  it,  would  certainly  be  refoseii^ 
ascording  to  my  judgment,  tiie  view  which  seen^ 
have  been  taken  on  the  order  of  the  16th  of  DeoanbCi 
1901,  that  the  certificate  which  was  issued  esrif^ 
these  proceedings  raised  some  fatal  objection  to  IN 
proof  of  the  creditor,  an  objection  which  could  i»ot^ 
removed  by  a  supplementary  certificate,  hasnojo^' 
cation  whatsoever  in  either  theory  or  practice. 

Now,  there  is  only  one  other  matter  which  I  oogU  to 
mention,  but  there  again  I  feel  that  the  matter  m  ^ 
so  much  better  dealt  with  by  my  brethren  than  l^tf 
owiog  to  their  greater  familiarity  with  the  CflmMOT 
practice,  that  I  propoae  to  put  my  view  very  sho^* 
Mr.  Upjohn  relied  upon  two  rules  in  order  55.  o£ 
said,  as  I  understood  him,  that  rule  57  only  9^i^ 
to  causes  arising  before  the  aotual  oertifioate  hsd  \m 
given,  and  then  he  said  that  that  threw  one  i^ob 
rules  70  and  71 ;  that  the  moment  you  had  got  ^ 
certificate  it  was  binrling  upon  all  parties,  and  oonld 
only  be  got  rid  of  by  the  exerciee  of  the  poweif  gii* 
to  the  judge  under  rule  71 :  ''  The  judge  mty,  if  v 
special  droumstanoes  of  the  case  require  it,  nposa 
application  by  motion  or  summons  for  the  P^^^P^ 
direct  a  certificate  to  be  discharged  or  varied,"  <^ 
and  then  he  said  that  in  the  present  case  there  ««> 
no  sndh  special  circumstances.  It  does  seem  to  o^ 
that  one  need  not  really  take  any  exoeption  hereto 
the  argument  of  Mr.  Upjohn  upon  this  P<vbi 
although  I  must  not  be  taken  as  entirely  sgrNOg 
with  it,  but  I  think  one  need  not  take  any  ^ice^ 
to  it  in  the  oircmnstanoes  of  this  case,  for  if  it  w 
true  that  under  rule  71  there  must  be  speoialoirG8i|' 
stances,  and  that  this  certificate,  which  really  sdjo^- 
cated  upon  noting  whatsoever,  is  bindin|;apoa^ 
creditor  just  as  if  it  had  been  an  adjudication  in  sod- 
stance.  If  all  that  is  trae— I  do  not  know  whetbff  i 
is  true,  yet  we  have  the  special  oiroumstanoei  here, 
and  we  have  got  them  by  reason  of  what  Booi^ 
L.J.,  called  attention  to  in  tiie  course  of  thesrgauM^ 
because  you  have  got  a  state  of  things  where  by  _w| 
lapse  of  time  it  would  be  right  to  exercise  the  po«a> 
under  rule  67,  and  that  itself  is  a  state  of  ou^ 
stances  which  fiJls  in  with  the  words  '^'P^ 
droumstanoes."  In  these  droumstanoes  the  v^/| 
take  is  that  the  leave  ought  now  to  be  i^^^^rf^ 
lor  in  this  sommons  of  the  14th  of  January*  it  Deng 
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taken  that  by  our  order  the  time  lor  appealing  against 
the  order  of  the  16th  of  Deoember,  1901,  is  extended, 
and  that  this  summons  is  dealt  with  as  if  framed 
upon  suoh  an  extension  of  time  for  appealing. 

In  those  dronmstanoes  the  only  question  that  has 
to  be  dealt  with  is  the  question  of  terms.  With 
regard  to  that  question  of  terms,  I  do  not  mean  at 
the  present  moment  to  say  anyti^ing  final,  because  it 
seems  to  me  that  to  a  Tery  luge  extent  these  terms 
can  be,  and  ought  to  be,  dealt  with  when  the  claim  is 
carried  in.  I  do  not  define  the  terms  so  far  as  we 
have  to  impose  them  at  the  present  moment,  because 
this  will  be  much  more  satisfactorily  done  after  my 
brothers  have  given  their  judgments,  so  that  at 
present  my  judgment  only  is  that  the  leaye  ought  to 
be  given  upon  proper  terms,  and  the  proper  terms 
will  be  dealt  with  after  my  brethren  have  given  their 
judgment. 

BoMXB,  L.J. — ^I  also  think  that  on  terms  the 
appellant  should  be  allowed  here  to  come  in  and 
proTC.  I  will  first  consider  what  took  place  in  the 
early  days  of  the  proceedings  in  this  adauuistration 
action.  The  appellants  intimated  their  intention  to 
proTC  their  debt  for  its  full  amount.  Thejr  were  tiien 
required  by  the  administrator  (the  crecutor  having 
tht)  conduct  of  the  proceedings}  to  prove  their  debt. 
They  then  had  to  consider  their  position  having  regard 
to  the  fact  that  the  estate  was  insolvent  andthat  they 
held  securitiefl.  Now  what  ensued  appears  to  me  to 
be  in  substance  this.  The  appellants  found  what  was 
obvious,  that  in  accordance  with  the  Bankrupt^ 
Bules  which  applied  to  this  case  they  could  not 
come  in  and  prove  without  valuing  their  security ; 
and  at  that  tune  they  appear  to  me  to  have  come 
to  the  conclusion  that  their  security  was  equal 
to  ^  or  greater  in  value  than  the  amount  of 
their  debt,  and  thereupon  they  announced  their 
intention  of  not  proving  and  witiicbftwing  their 
claim  to  prove.  That  was  assented  to,  and  then  before 
the  master  their  daim  was,  as  it  is  said, 
disallowed.  When  the  certificate  came  to  be  made 
by  the  master  he  entered  in  the  certificate  this  claim 
as  having  been  made  and  having  been  disallowed. 
We  now  therefore  know  what  the  meaning  of  tiie 
word  '*  disallowed  "  is  in  this  certificate.  It  means 
what  I  have  stated  and  no  more.  It  does  not 
amount  to  an  adjudication  on  the  question  of  debt  or 
no  debt.  It  is  not  a  matter  of  adjudioation  in  the 
true  seBS(>.  Tliis  is  not  a  case  of  re»  fttdiccOa  being 
pleadable  as  against  the  appellant — indeed  it  is  not 
contended  on  behalf  of  the  respondents  that  the 
appellant  is  estopped  upon  that  ground. 

Then  if  ha  is  not  prevented  from  asking  for  leave 
to  prove  on  that  ground,  I  next  will  consider  whether 
bis  then  determination  not  to  prove  because  of  what 
he  then  considered  to  be  the  vuue  of  his  security  was 
to  be  taken  as  against  him  as  final  and  irrevocable,  so 
that  when  he  subiequentiy  found  that  his  security  did 
not  realize  what  he  had  hoped  it  would  and  did 
not  suffice  nearly  to  pay  his  debt  ha  diould  be  held 
debarred  from  aJl  opportnnit]^  under  that  change  of 
oiroumstances  from  coming  in  and  proving  for  the 
balance  of  his  debt  I  think  that  what  then  took 
place  could  not  be  held  to  so  prevent  him.  To  my 
xnind  it  was  a  mere  case  of  a  secured  creditor  resolv- 
ing not  to  prove  because  at  the  time  hb  valued  his 
security  as  equal  to  or  greater  than  the  amount  of  his 
debt,  and  at  that  time  he  probably  did  not  con- 
template that  there  would  be  any  necessity  at  any 
time  thereafter  lor  his  having  to  come  in  and  prove 
because  of  any  possible  dumge  in  the  value  of  the 
security  or  in  the  amount  it  would  reaUse.  But  that 
Is  a  very  different  thing  from  sayins  tJbat  he  must  be 
thereby  taken  to  have  resolved  and  elected  never  to 


come  in  and  attempt  to  prove  even  if  it  should  turn 
out  that  contrary  to  his  antidilution  the  property 
realized  less  than  the  amount  of  his  debt.  It  seems  to 
me  that  we  cannot,  and  ought  not  to  draw  such  a 
conclusion  from  his  acts  on  wat  occasion. 

That  being  so,  I  pause  to  consider  whether  upon 
any  other  ground  he  ought  to  be  estopped  by  his  then 
determination  of  withdrawing  his  proof  from  coming 
forward  now  in  the  existing  circumstances  and  askiog 
to  be  allowed  to  prove.  I  think  not,  for  I  wish  to 
point  out  that  uis  was  not  a  case  of  a  bargain 
between  the  administrator  and  the  creditor.  It  was 
not  anything  in  the  nature  of  a  contract  express  or 
implied  whereby  the  creditor  withdrew  his  proof  on 
the  terms  of  retaining  his  security — ^nothing  of  the 
sort.  He  simply  did  not  prove  for  the  reason  I  have 
stated,  and  for  no  other  reason,  and  the  rights  of  the 
parties  remained  wholly  undianged  by  whieit  he  then 
did  for,  as  I  pointed  out  in  the  course  of  the  argument, 
the  administrator  could  at  any  time  have  redeemed  on 
paying  the  amount  of  the  debt.  Had  the  value  of 
the  assets  gone  up  even  beyond  the  then  expectation 
of  the  creditor,  the  administrator  at  any  time  could 
have  come  forward  and  called  on  him  to  hand  over 
all  the  securities  on  being  paid  the  amount  of  his  debt. 

That  being  so  I  will  treat  this  in  the  first  place  as 
if  it  had  been  a  case  of  bankruptcy  pure  and  simple. 
To  my  mind,  having  resard  to  the  second  schedule  to 
the  Bankruptcy  Act  of  1883,  the  Legislature  clearly 
contemplated  the  right  of  a  creditor  on  any  alteration 
during  the  bankruptcy  in  tiie  value  of  his  security  by 
realization  of  that  security  or  otherwise  to  be  allowed 
to  readjust  his  claim — of  course  by  so  doing  not 
thereby  creating  any  injustice  to  the  other  parties, 
and  of  course  not  interfering  with  anything  that  had 
been  done  as  to  dividend  or  otherwise  prior  to  the 
change  of  proof.  And  apart  from  any  other 
sufficient  droumstances  justifying  the  Court  of 
Bankruptcy,  in  a  case  uke  ttie  present  somewhat 
special  circumstances,  it  could  not  be  said  that  merely 
Decause  the  creditor  had  originally  valued 
his  security  as  being  greater  than  his  debt  or  equal  to 
it  he  was  thereby  for  ever  prevented  coming  in  and 
proving  when  it  turned  out  by  realization  or  other- 
wise that  his  security  was  insufficient  to  pay  his  debt. 
Of  course  the  Oourt  of  Bankruptcy  would  have  had 
power  to  impose  terms,  if  terms  had  been  necessary, 
and,  of  course,  he  would  not  have  been  allowed  to 
disturb,  as  I  have  said,  any  prior  dividends  in  the 
bankruptcy ;  but,  in  such  a  case,  as  I  have  indicated, 
in  the  absoice  of  any  special  droumstances,  which 
would  render  it  unjust  to  s^ow  the  creditor  to  come 
in,  he  would  have  been  allowed  in  bankruptcy,  and 
ought  to  have  been  allowed  in  bankruptcy  to  come 
in ;  and  the  bankruptcy  practice  would  clearly  have 
allowed  him  to  do  so.  As  a  general  rule,  he  could  have 
come  in,  of  course',  such  terms  being  imposed  as 
might,  to  the  court,  under  any  special  circumstances, 
have  appeared  just.  It  is  said  that  rule  1  of  the 
second  schedule  would  have  stopped  the  creditor 
in  such  a  case,  from  coming  in  and  proving. 
Tiiat  rule,  to  my  mind,  has  not  such  a  hard  and  fast 
e£EiBct  as  the  respondents  here  would  seek  to  attribute 
to  it.  That  rule  must  be  read  with  the  other  rules. 
Bule  1  is  a  very  general  rule.  It  applies  to  all 
creditors,  and,  of  course,  was  not  deahng  with  the 
secured  creditors  more  than  it  was  with  any  other 
creditor,  and  clearly  no  one  could  reasonably  contend 
that,  by  reason  of  rule  1  of  that  second  schedule,  an 
ordinary  creditor  by  mere  delay  in  coming  in  and 
proving  his  debt  would  thereby  altogether  lose  his 
right  of  coming  in  at  all  as  against  undistributed 
assets  in  a  case  where  otherwise  no  injustice  would  be 
done.  As  a  rule  no  injustice  is  done  when  a  creditor 
comes  in  for  the  Bankrupti^  Oourt  can  always  impose 
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terms  which  will  prevent  any  uimeoessary  delay  in 
the  adminiitration  of  the  estate  in  bankmptoy 
bein^  caused  by  the  lateness  of  tiie  oreditor 
ooming  in,  and  of  coozse  the  conrt  conld  make 
suoh  terms  as  woold  be  rig^t  as  to  ^e  oreditor 
coming  in  not  distarbin^  prior  dividends  or 
otherwise.  As  a  mle,  subject,  as  I  have  s«id,  to 
care  being  taken  that  no  injnstice  is  done,  by  special 
order  the  Conrt  of  Bankrnptoy  will  nndonbtedly, 
notwithstanding  role  1,  allow  a  creditor,  notwith- 
standing his  ddlay,  to  come  in  and  prove  and  share  in 
nndistribnted  assets.  I  will  not  say  that  thnre  may 
not  be  special  dronmstances  that  anight  jostify  itjb 
Bankmptoy  Oonrt  in  refusing  to  admit  a  oroditor  who 
came  in  late,  but  I  have  stated  what  I  conceive  to 
be  the  general  rule  and  practice  of  the  Bankruptcy 
Gonrt. 

Now  are  there  any  special  circumstances  in  this 
immediate  case  which  would  have  justified  the 
Bankruptcy  Court — and  as  far  as  I  am  dealing  with 
this  part  of  the  case  the  same  meaning  applies  to  the 
applibation  though  it  is  made  in  Chancery — ^in  saying 
to  the  creditor,  H  You  ought  not  to  come  in  and  prove 
ataU.*'    I  think  not. 

In  the  first  place,  as  to  the  delay.  No  doubt  there 
has  been  considerable  delay;  but  this  is  a  very 
peculiarcase.  Theprindpalseouritiesconiiited of  deben- 
tures and  shares  in  the  Delagoa  Bay  Bailway.  That 
railway,  as  we  know,  was  seized  by  tbe  Portuguese 
Government,  and  a  fund  was  found  by  the  Portuguese 
Government;  and  the  parties  entitled  to  share  in  it 
had  to  be  ascertained  by  arbitration.  What  the 
secured  oreditor,  the  appellant  here,  did  was  this :  He 
waited  the  result  of  the  arbitration ;  he  waited  to  see 
what  sum  would  be  awarded  to  him  in  respect  of  his 
holdings  in  the  railway  under  the  award  of  tlie  arbi- 
trator. Was  that  an  unreasonable  course  for  him  to 
take  P  I  think  not.  Was  it  a  course  which  a  mort- 
gagee, acting  reasonably  and  properly,  would  be 
enfitled  to  take?  I  think  it  was,  aud,  indeed, 
curiously  enough,  in  this  very  case  the  very  same 
course  has  been  adopted,  and  I  think  rightly  so,  by 
the  admiuistrator  in  this  very  action,  fkctiog,  of  course, 
under  the  direction  of  the  court.  For  part  of  the 
assets  of  the  testator  in  this  cave  were  noldings  in 
this  very  railway,  and  we  have  been  told,  and  I  have 
no  doubt  accurately,  that  the  delay  that  has  arisen  in 
winding  up  this  estate  is  partly,  if  not  chiefiy,  due  to 
the  fact  that  the  award  bad  to  be  waited  for,  aod  the 
funds  awarded  in  respect  of  the  testator's  holding  in 
the  railway  had  to  be  sent  over  here  before  the  ertate 
could  be  finally  wound  up. 

In  those  circumstances  can  it  be  said  that,  by 
reason  of  the  delay,  the  appeUaot  ought  not  to  be 
allowed  to  come  forward  now,  when  the  funds  in 
court  have  not  been  distributed,  and  ask  that  he,  as  a 
creditor  who  has  not  been  paid  by  lus  security,  should 
be  allowed  to  share  as  against  the  undistributed 
balance  P  I  think  not,  assuming  always  that  care  is 
taken  by  terms  not  to  allow  the  winding  up  of  this 
estate  to  be  further  delayed  by  reason  of  tiie  dday  in 
the  appellant  making  his  present  application  for  leave 
to  prove.  If  the  appellant  is  allowed  to  come  in  and 
prove  no  injustice  vnll  be  done.  There  has  been  no 
change  of  parties,  which  would  have  rendered  it 
unfair  to  allow  the  appeUant  to  come  in  and  prove. 
The  only  thing  that  can  be  said  which  would  require 
the  court's  attention  in  dealing  with  the  matter 
specially  is  this,  as  I  have  said,  the  question  of  tlie 
delay  of  the  appeUant  not  leading  to  further  dday  in 
the  administration  of  the  estate;  and  that  can  be 
properiy  guarded  against. 

ifow,  there  was  one  other  poiLt  taken  on  behalf  of 
the  respondents  here  which  must  be  alluded  to,  though 
I  do  not  think  it  amounted  to  the  essence  of  the  case. 


It  was  said  that  the  liquidator,  the  represenisliTS  of 
the  applicants,  had  oth«r  securities  beeidn  the  seoud- 
ties  of  the  Delagoa  Bay  Bsilway  to  iriiieh  I  ham 
referred ;  and  it  is  said,  on  behalf  of  the  respondeiiiB, 
that  one  of  those  securities,  consisting  of  sbsm, 
might  have  been  sold  at  some  time  durinff  the  sd- 
mimstration  for  some  substantial  sam«  That  is  the 
only  case  made  in  respect  to  those  other  seonzitiei. 
The  appellant  has  not  thought  it  neoessary  to  deri 
specifically  with  that  allegation  on  behalf  of  fin 
respondents.  No  doubt,  of  course,  if  thoee  seooritiM 
have  realised  anything,  if  they  ace  not  now  valuileH, 
the  appellant  on  being  allowed  to  oome  in  and  provs 
must  give  a  proper  account  of  those  securities,  ind 
either  value  them,  or  if  they  are  valueless  state  tiist 
they  are  valueless,  and  offer  to  give  tham  up ;  hot  the 
mere  fact  that  the  secured  mditor  as  mortgage 
might  possibly  have  sold  some  shares  ought  not  to 
be  in  itself  fatal  to  him  on  this  arolioation.  A  mort- 
gagee holding  shares  is  not  bouoa,  as  mortgagee,  to 
be  looking  about  for  ever^  turn  of  the  market  toM 
whether  he  can  sell,  nor  is  he  bound  to  sell  at  Hm 
hisrfiest  price  the  market  ctn  give.  I  can  ses  no 
sufficient  reason  myself,  in  many  a  case,  why  a  auxt- 
gaffee  of  shares  should  not  be  acting  prudently  vA 
rightly  in  not  attempting  to  sell  the  shares,  tat  in 
trying  to  realise  moneys  in  respf  ct  of  thecn  by  dirideodi 
or  otherwise ;  and  certainly  I  do  not  tlunk  a  csseii 
made  against  a  mortgagee  f  <fttal  to  him  in  a  case  fib 
the  present  by  merely  stating  that  he  bad,  as  seooritf, 
some  shares,  and  possibly  might  h%ve  auld  th^m  sli 
value  during  the  period  which  elapsed  before  Is 
desired  to  prove. 

I  do  not  think,  therefore,  that  on  this  part  of  tbe 
case,  the  respondeots  have  made  a  sufficient  case  to 
just^  us  in  peremptorily  refusing  to  allow  tbe 
appellant  to  come  in  and  prove.  That  deals  witii 
practically  tiie  whole  of  what  I  may  oall  the  specul 
circumstances  in  this  case,  which  are  said  to  render  it 
unjust  to  allow  the  appcdlant  to  come  in  and  prove 
now ;  and  I  have  pointed  out,  I  think,  why  I  thisk 
there  are  no  such  droumstanoes  as  wOnld  enable  « 
to  say,  on  the  merits,  that  tbe  applicant  ought  not  to 
prove. 

But  now  I  come  to  a  contention  whioh,  to  a  grest 
extent,  is  a  technical  objection,  and  may  be  said  to  be 
almost  the  principal  objection  taken  on  behalf  of  the 
respondents.  It  is  said  that  this  is  not  an  administn- 
tion  in  biuikruptoy,  and  it  is  said  that  the  appUosnti 
here  are  in  a  very  much  worse  position  because  it  ii 
an  adnoinistration  in  the  Ohanoery  Division,  and  s 
certfficate  has  been  made.  To  my  mind,  that  ii  not 
in  any  way  fatal  to  the  appellant.  Section  10  of  thi 
Judicature  Act  of  1875  undoubtedly  applies  to  this 
case.  I  do  not  say  that  that  has  done  away  with  tiie 
Chancery  practioe  in  an  administration  action,  orthtt, 
for  the  purposes  of  the  present  case,  we  are  to  tieat 
the  bankruptcy  practice  as  incorporated  with  v 
overruling  Uie  Chancery  practice.  Nothing  of  ^ 
kind ;  but  section  10,  aU  the  same,  applies,  and,  >o 
far  as  it  is  consistent  with  the  Chancery  praotioe,^^e 
bankruptcy  rules  apply,  and  ought  to  be  applied; 
and  if  ttiis  secured  oieditor  in  bankrnptoy  woolU 
have  been  allowed  to  come  in  and  prove,  to  my  miod 
he  ought  to  be  allowed  to  come  m  in  the  Obaoaaj 
administration,  the  estate  being  insolvent,  unless  then 
is  some  Chancery  practice  which  prevents  it. 

Is  thore  any  Chancery  practioe  which  prevents  it ' 
Is  it  prevented  by  the  certificate  P  Not  so.  V^ 
pointed  out,  so  far  as  the  certificate  is  eono^ned, 
what  its  effect  and  meaning  is.  and  what  in  partiooltf 
the  word  ''disallow"  means  in  this  oertiflGate;  sod 
on  the  general  question  I  wish  to  pmnt  oat  that, 
according  to  Chancery  practioe,  a  oreditor,  sfter^> 
certificate  has  been  made  as  to  debts,  and  notintt- 
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stendiug  tbe  oartifioatie  ii,  a>  a  nila,  allowed  to 
in  whaa  tli«re  hs  mmIm  nndiitribnted  ud  ahue  in 
the  adminlrtrmMon  of  tfacw  usett,  of  oodtm 
OKse  on  snoh  torini  as  to  the  oonit  Mems  jnit ;  and  I 
think  tba  ^pelUtit  oaght  to  be  allowed  to  oome  in 
on  anoh  tarnu  •■  I  hava  already  indloated.  There  u 
no  diffiooltf  in  the  pwsent  oaae.  In  Qte  ftivt  pUoe  it 
Kppeait  to  me  that  the  oertifioate  here,  having  regard 
to  what  we  now  know  to  be  the  meaning  of  tbe  word 
"  dieallow,"  need  not  even  be  raried.  I  think  it 
iroold  be  quite  nifSaifnt  to  lay  that  the  creditor 
■honld  be  allowed  to  oome  in  and  i»0Te,  notwith- 
etanding  the  oertifioate;  bat,  eren  if  it  had  been 
formallr  neoeraary  here  to  rary  the  oertifloate,  I 
■bonld  etill  have  felt  no  difficulty,  for  under  ord.  65, 
T.  71, 1  certainly  am  of  o^nion  that  there  would  have 
baan  ipecial  cJrourortaneea  which  woald  haTe  boimd 
the  conrt  in  jiutioe  to  vary  the  oertifioate— of  oonrse, 
taking  oare  alwayi  to  oauee  no  injustioe  io  the  war  I 
bftTC  prerioutly  refened  to.  That  diapotaa  of  thia 
oaae.  I  need  not  go  through  the  anthoritieB.  Tbe 
omly  one  I  need  say  a  word  upon  ia  Tn  re  Soplnui. 
That  earn,  to  my  mind,  ia  dear^  diatingaiahable,  and 
'     «  not  apply  to  tbe  preaent  caae.    Ia  In  rt  Eopkint 


ohange  hii  proof  oonld  not  hare  amended  hii  proof 
in  baukmptoy,  and  would  not  have  be«i  allowed  to 
do  BO ;  and  when  he  oame  and  waa  obliged  to  oonfeea 
that,  in  bankruptcy,  So  oonld  not  have  been  allowed 
to  change  hia  ^oof,  he  waa  met  by  the  unantirertAile 
objeotioa  in  Ohaooery:  "Where  are  ^onr  apeotal 
cdccumitancea  'i  There  ia  no  ipeoial  aroumatanoe, 
and  the  Bankruptcy  Bnlea,"  as  tcey  then  acood,  "  are 
againrt  you";  and,  aooordingly,  it  wae  held 
that,  not  being  allowed  to  ohange  hia  proof 
in  '  bankroptoy,  and  tiiere  being  no  KMoial  dconm- 
ataocea  entitling  the  oonrt  to  ain>w  him  to 
amend  the  certifioate,  he  could  not  alter  hia  proof 
In  Ohknoery.  Tnat  ia  the  whole  oaae,  and  it  is  dearly 
DO  authority  on  the  oaae  now  before  n>.  With  regard 
to  the  application  made  to  the  maater  by  tbe 
appellant  that  oooaatoned  aome  little  cifficulty  in  my 
miud  at  fint ;  hnt  when  I  look  at  the  peculiar  dronm- 
%tanoea  of  thia  cue,  I  have  aloo  come  to  the  oon- 
olusioa  that  what  then  took  plaoe  wae  a  slip  in 
praotioe,  and,  that,  under  the  dnmmatanoea,  it  ought 
not  to  be  held  fatal  to  the  appellaat.  I  think  that 
what  my  lord  hai  pointed  out  ia  the  proper  oonrae  to 
be  adopted— tuunely;,  to  extend  tbe  time  In  which  to 
appeal  from  the  deoiaion  of  the  maater  in  that  oaae ; 
to  treat  the  preaent  application  aa  amended  in  that 
reapect,  and  thna  ts  gire  the  oonrt  neoaaaary  jiuisdio- 
tion  to  make  the  proper  order  which  I  Himk  ought 
to  be  made  here. 

The  result  will  be  that  the  appellant  should  be 
allowed,  notwithatandiog  the  oertifloate,  to  oome  and 
prove.  The  terms  witb  regud  to  detail  will  be 
mentioned  in  a  moment. 

Stibliiio,  L.J. — I  have  arrived  at  the  asme  oon- 
dniion  ai  my  bretbreoi,  and  after  what  they  have  aatd 
tbeie  ia  very  little  for  me  to  add.     I  should  like, 
however,  to  say  a  few  words  on  the  point  which  waa 
mainly  urged  before  as  yeat«rday,  and  which,  aa  I  read 
the  judgment,  waa  adopted  by  the  learned  judge  aa 
the  gronnd  of  hia  dedtion  in  the  cot    '  *    * 
argmnoats  and   the  judgment,    as  I 
rested  upon  oid.  65,  r.   TO,  which  p 
it  iiiortly,   that    erray    certifieate    a 
mitted  to  the   OentriJ  Office  to  he  i 
shall  thenceforth  be  binding  on  all  thi 
prooeedinga  uuleaa  diaciarged  or  varie 
tion  by  summons,    A  oertifioate  has  b 
present  case  by    which  the  claim   i 


appellant  waa  disallowed.  It  ia  aaid  that  that  oartifi- 
oate  ia  binding.  And  that  is  quite  oorrect.  It  la 
binding,  but  what  is  the  meanmg  oi  "binding"? 
The  contention  ia  Uiat  it  ia  binding  in  thia  aeqae,  that 
the  creditor  is  tiiereby  preolnded  from  mgam  bringing 
forward  the  daim  notirithatandiDg  any  changei  in 
the  droamstanoea  which  have  oooorred  ainoe  that 
oertifioate  waa  made.  Now,  undoubtedly,  the  oertifi- 
oate might  be  a  complete  bar  to  the  creator.  If,  for 
example,  the  debt  had  been  oonteetad  and  it  had  been 
adJQdioated  before  the  master  at  the  time  when  he 
made  his  oertifloate  that  either  the  debt  did  not  exist 
or  that  it  had  bam  aetiafled.  I  conoeive  that  adjudi- 
eatioa,  not  having  been  set  aside  wiHiin  the  wopex 
time,  would  be  a  compile  bar  to  the  daim  being 
brooKht  frawaid.  But  it  seems  to  me  that  we  are 
entitled  to  go  behind  tiie  oertifloate  to  this  extent  to 
ascertain  the  oiicnmstanoes  in  which  the  disallowa&oe 
took  plaoe. 

Now  when  that  is  done  it  is  cleat  upon  the  evidence 
that  the  daim,  bdng  originally  brongbt  in  in  answer 
to  an  advertisement  issued  undei  the  direction 
of  the  court,  the  Mpellaat  when  called  upon 
to  prove  his  debt  thought  flt  to  withdraw  the  clium, 
relying  aa  he  aaid  upon  the  seooriUea  he  held.  There 
was  therefore,  and'tfais  indeed  was  not  disputed  at  the 
bar,  no  adjadicatica  whatever  upon  the  debtiteelf. 
Set  judicata  could  not  be  pleaded  by  any  party  to  the 
prooeeOings.  It  seems  to  me  that  all  tbat  waa  meant 
by  Uie  oi-rtifioate  is  thia,  that  tbe  claim  waa  disallowed 
because  in  tbe  dronmstanoee  existing  at  the  date  of 
the  oertifioate  the  daim  was  inadmisdble,  the  creditor 
electing  to  rely  on  his  security.  If,  theo,  the  drcom- 
stanoes  have  so  altered  that  the  creditor  might  legally 
bring  forward  the  claim  at  the  presint  time,  it  appears 
to  me  that  the  oertifioate  ought  not  to  prevent  him 
from  so  doieg,  and  in  my  judgment  the  case  of 
/n  re  Mekai/e  is  an  authority  for  that  proposition.  It 
does  not  in  its  oircumatancea  govern  the  present  ease, 
bat  it  ia  an  authority  to  thia  effect  that,  notwithstand- 
ing a  oertifioate  in  which  a  daim  is  allowed  at  a  oertMn 
amount  a  further  claim  may  be  brought  In  without 
that  oertifioate  being  varied.  Toera  a  daim  was  made 
fox  a  sum  of  £02S,  bdng  prindpal  £600  and  £26 
intereat,  and  the  cartiflcate  found  that  that  was  the 
amount  due  to  the  creditor.  Tbe  creditor  afterwards 
discovered  from  documents  whidi  came  to  bis 
knowledge  that  tbe  amount  of  fajtwest  which  waa 
allowed  from  the  estate  of  the  deoeased  waa  too 
small,  and  he  applied  to  be  allowed  to  prove 
for  the  additional  intereet  which  had  not 
been  allowed,  and  the  Oourt  of  Ap^l  allowed  the 
claim.  James,  LJ.,  who  gave  the  judgment  of  the 
court,  said  that  the  esse  could  not  be  distinguished 
from  the  ordinary  esse  of  a  creditor  ooming  in  after  a 
lapse  of  time,  and  he  aaid  that  the  intereat  iu  question 
had  never  twentbe  snbject  of  dedsion ;  that  they  were 
not  reviewing  any  decision ;  it  was  merely  a  question 
cfcarrying  in  a  claim  for  an  amount  which  Uie  appli- 
oant  by  mistake  had  omitted  previooalr  to  claim.    It 


application  by  annunona  without  any  variation  c 
oertifioate  a  claim  might  be  reodved  if  the  judge  was 
satisfied  that  it  was  jus^  but  npcm  soch  terms  and 
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wonld  in  bankraptoj  be  entitled  to  oome  in*  He 
might,  as  it  seenu  to  me,  come  in  in  two  wajrs,  either 
beoatue  he  is  a  secured  creditor  who  has  realized  his 
seoority,  and  is,  therefore,  entitled  to  come  in  under 
rule  9  of  the  second  schedule  of  the  Act,  or  it  m«y 
be  that  he  ought  to  be  treated  as  a  creditor  who 
has  yalued  his  security  as  equal  to  the  amoimt 
of  his  debt,  and  in  that  case  the  provisions  of 
rule  13  of  the  same  schedule  would  be  applicable, 
and  would  enable  him  in  the  changed  circumstances 
to  come  in  and  prove  in  bankruptcy.  It  appears  to 
me  that  the  case  of  In  re  Hopkins,  which  was  refened 
to,  cannot  govern  the  present  case,  because  in  that 
case,  as  has  alreadv  been  pointed  out,  the  rules  which 
were  in  force  in  bankruptcy  at  the  time  when  that 
case  was  decided  were  different  from  those  which  now 
exist  and  precluded  the  creditor  from  bringing  in  any 
such  claim  as  is  now  brought  forward  here« 

I  agree  with  what  has  been  said  hj  the  other 
membm  of  the  court  on  the  various  pomts  which  I 
do  not  think  it  is  necessary  for  me  to  enter  into  in 
detail,  and  on  the  whole  I  come  to  the  conclusion  that 
this  appeal  should  be  allowed  on  proper  terms. 

AppecU  (iUowed. 

Solicitors,  HoUamB,  Bona,  Coxjoatd^  Jb  Hawhdey ; 
Harston  dh  Bennd  ;  Hwrford  Jb  Taylor. 


Silt  <Botttt  dX  aiU0tta. 

Ohan.  Div.  i  ^^^  ^ 

Parwell,  J.  j  ^^  ^• 

In  re  Cabboll. 
Bbiob  v.  Cabboll.  (a.) 

Practice — Solicitor — Officer  of  court — Loan  of  trust 
money — Jurisdiction — Summary  order. 

A  solicitor* 8  clerk  who  was  trustee  under  the  will  of  A, 
lent  trust  moneys  belonging  to  A,*s  estate  to  his  employer, 
the  solicitor,  who  was  aware  tJiat  the  money  belonged  to 
the  trust.  Notice  for  the  payment  up  of  the  money 
was  given  to  the  solicitor,  but  the  money  was  not  received. 
In  an  a^ionfor  the  administration  of  A,*s  estate, 

Held,  thai  the  court,  in  exercise  of  its  jurisdiction  over 
its  offionrs,  ?uid  vower,  on  motion  in  the  action,  to  order 
the  solicitor,  although  he  was  not  a  party  to  the  action, 
to  bring  the  money  into  court. 

Motion. 

The  plaintifb,  Emma  Brice  and  E.  Yale,  in  this  case 
were  two  of  the  le^tees  under  the  will  of  Elizabeth 
Carroll,  who  died  m  1894.  The  sole  executor  of  the 
will  was  P.  CarrolL 

The  plaintifiEs  claimed  payment  of  the  legacies, 
administration  of  the  estate,  aodthat  the  executor  (who 
was  the  present  defendant)  should  bring  into  court 
all  the  moneys  in  his  hands  belonging  to  the  estate. 

The  defendant  was  a  clerk  in  the  employ  of  Mr.  de 
Morttmer-Mclntosh,  a  selicitor.  An  order  for  an 
account  was  made  against  the  defendant  on  the  25th 
of  February.  The  defendant  filed  his  accounts  on  the 
7th  of  April,  and  from  his  affidavit  it  appeared  that 
the  net  residuary  estate  of  the  testatrix  available  for 
the  payment  of  legaoieB  amounted  to  £902  9s.  9d. 
Of  this  the  sum  of  £450  4b.  lOd.,  which  represented 
the  legacies  in  question,  had  been  lent  by  the  defendant 
to  his  employer,  Mr.  de  Mortimer-McLitosh  at  4 
per  cent,  interest  without  any  security,  but  subject 
to  six  months'  notice.    Notice  had  been  served  on 

(a.)  Reported  by  J.  H.  Dayixs,  Esq.,  Barrister- 

at-Law. 


Mr.  Mcintosh  in  August  last,  but  the  money  hsdnot 
been  paid  up* 

The  court  was  moved  on  the  28th  of  April  by  tin 
plftintjff  lor  an  order  on  the  defendant  OuroU 
to  pay  tiie  legacies  into  court,  but  the  motiflu  vm 
refused  on  the  ground  that  the  money  was  notinldi 
lumds. 

The  plainti£b  then  servedMr.  Mcintosh  wikhiiotioe 
of  motu>n  for  an  order  to  bring  the  nioney  into  oonii 

An  affidavit  vnui  filed  by  Mr.  Mcintosh  admittiog 
receipt  of  the  loan  from  defendant  with  notice  thittt 
was  trust  money,  and  stating  that  it  would  be  z«pnd 
in  due  course,  but  objecting  that  the  court  had  no 
jurisdiction  to  make  an  order  on  him  in  an  aotumto 
which  he  was  not  a  party, 

Sheldon,  for  plaintiffs.— The  solicitor  is  an  ofBoorof 
the  court,  and  the  court  in  exercise  of  its  juzisdiotioi 
over  its  own  officers  can  give  summary  reuef  tnd  not 
compel  tiie  trustee  to  sue  the  PoUdtor :  In  re  CkrOm, 
19  W.  B.  939 ;  Staniar  v.  Evans,  35  W.  B.  286.  21 
Ch.  D.  470. 

Muir  Mackenzie,  for  de  Mortimer-Molntosh. 

Fabwbll,  J.— This  is  a  very  bad  case.  Thsonlj 
defence  to  the  present  application  is  that  this  csort 
has  no  jurisdiction  to  make  the  order.  The  two  cms 
dted  are,  however,  in  my  opinion,  sufficient  autbonty 
for  making  a  summary  order.  I  adopt  the  langnagt 
of  James,  L  J.,  m  In  re  Clerihew^  whan  he  sayi'it 
would  be  a  shockiog  thing  if  thb  order  could  not  be 
made."  Mr.  Mcintosh  must  bring  the  mon^  into 
court  within  fourteen  days  and  pay  the  costs  of  tlui 
motion. 

Order  accordingly. 

Solidtors  for  plaintiffs,  W.  B.  Millar  &  Sons. 

Solidtors  for  defendants,  De  Mortimer-McInM  i 
Shaw, 


Chan.  Div.        ) 
Swinfen  Eady,  J.  j 


June  5,  6,  7,  9, 24. 


BaXENDALE  v.  NOBTH  I4AKB1SXH   TiTBKBAL  AHD 

Badigal  Glttb.  (a.) 

Eight  of  way— Licensees  of  grantee — Bectsonable  user, 

A  grant  of  a  right  of  way  to  premises  which  moji 
lawfully  be  used  for  a  given  purpose  authoriaes  the  «« 
of  the  way  in  question  in  any  reasonable  maniur  k 
all  persons  lawfully  going  to  or  from  such  premisa  i» 
pursuance  of  such  p'Urpose,  whdher  such  persoM  k 
mentioned  in  (Ae  grant  or  tioi^ 

This  was  an  action  by  the  lessee  of  a  home  is 
Wincott-itreet,  Kennington-road,  iM;ain8t  the  defend- 
ant club  (a  society  registered  under  the  Induitzw 
and  Provident  Sodeties  Act,  1893,  56  &  67  Tietc 
39)  and  one  of  its  members,  claiming  an  injonowv 
to  rostrain  the  members,  honorary  members,  got^ 
visitors,  officers,  and  tradespeople  of  the  defiodiiii 
club  from  using  as  a  carriage  or  footway  a  psMig* 
across  the  lands  induded  in  the  plaintiff's  lease. 

The  passage  led  from  Wincott- street  through  » 
archway  under  the  house  above-mentioned,  fint to* 
yard  and  workshops  in  rear  of  the  said  house,  aod 
then  to  the  buHdhigs  of  the  defendant  dub. 

It  was  at  the  time  of  action  used  as  the  k* 
entrance  to  the  dub  buildings. 

The  dub  had  a  large  number  of  members,  esohfl| 
whom  was  entitled  to  introduce  a  guest,  uid  ifl 
associates  of  the  Working  Men's  Club  and  loetitv* 

(a.)  Beported  by  0.  B.  Oamm,  Esq.,  Barrister-etr 
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Union  (Limited)  were  entitled  to  the  lue  of  the 
oliibhoiue. 

A  right  of  way  over  the  pesfage  wae  olafaned  by  the 
defendant  olnb  under  a  lease  nuMe  to  the  defendant 
dab*!  predecessor  in  title  by  the  then  common  owner 
of  the  house  in  Winoott-straet  and  of  the  site  of  the 
olub.  This  was  a  grant  of  **  a  full  and  free  right  and 
liberty  for  the  lessee,  his  ezeoators,  administrators, 
and  assigns,  undertenants,  and  servants,  from  time 
to  time  and  at  all  times  hereafter,  at  his  or  their  will 
and  pleasure,  for  all  purposes  connected  with  the  use 
and  enjoyment  of  the  said  premises  to  go,  return, 
paas,  and  repass  in,  along,  and  over"  the  said 
passage.  The  underlease  contemplated  further 
buUdings  on  the  demised  land,  and  there  was  nothing 
in  it  to  prohibit  the  use  of  the  land  for  the  purposes 
of  a  workmen's  club. 

The  plaintiff  contended,  ifder  alia,  that  the 
members,  honorary  members,  guests,  of&oers,  and 
tradespeople  of  the  defendant  olub  were  mere 
lioensees,  and  as  such  were  not  withm  the  terms  of  the 
above  grant. 

Eve,  K»0,,  and  Leverson,  for  the  plaintiff. — The 
jpnuit  is  confined  to  the  lessee,  his  executors,  adminis- 
trators, and  assigns,  undeitenants,  and  servants. 
Neither  the  membm,  nor  the  guests,  nor  the 
officers,  nor  the  tradespeople  of  the  defendant  dub 
oome  within  any  of  these  designattons.  Grants  intended 
to  indude  such  licensees  of  the  grantee  are  in  a  wider 
form.  Thus  oonveyanoing  precedents  mention: 
''  Friends,"  Bythewood  &  Jannan  (4th  ed.),  p.  604 ; 
<«  visitors."  2  Davidson,  Part  I.,  p.  527,  1  Key  & 
Mphinstone  (7th  ed.),  p.  738 ;  **  agents  and  workmen,"  1 
Key  &  Biphinstone,  p.  838 ;  "  persons  authorized  " 
by  the  grantee,  3  Bythewood  &  Jarman,  p.  572,  1 
Prideaux  (I8th  ed.),  p.  387 ;  and  **  other  persons  and 
person  for  the  beno&t  and  advantage  of  "  the  grantee, 
2  Davidson,  Part  I.,  p.  266,  5  Bytuewood  &  Jarman, 
p.  643.  In  any  case,  the  user  of  the  right  of  way 
must  be  reasonable :  5  Davidson,  Part  L,  p.  144 ;  and 
HawkinB  v.  Carbines,  27  L.  J.  Ex.  44,  6  W.  B.  0.  L. 
Dig.  102. 

Vernon  Smith,  K.C;  and  Sowland  Jaekeon,  for  the 
defendants. — ^The  way  may  be  used  by  any  person 
entitled  to  go  the  dominant  tenement:  Cannon  v. 
Villara,  26  W.  B.  751,  8  Oh.  D.  415.  It  is  in  fact  only 
used  for  the  reasonable  purposes  of  the  dub.  In 
Metcalfe  v.  WesUtway,  13  W.  B.  181,  34  L.  J.  0.  P. 
113,  the  words  "  assigns,  officers,  servants,  and  work- 
men "  were  hdd  to  indude  licensees. 


Eve,  K.C.,  in  reply. 


Cut*  adv.  wdL 


SwuiJfJBN  Eadt,  J. — It  is  contended  that  the  right 
of  way  extends  only  to  the  grantee  and  his  tenants 
and  servants,  and  does  not  indude  the  members  of  the 
dub,  who  number  some  374,  and  honorary  members, 
who  number  very  many  more,  and  tbat  there  is  no 
authority  for  holding  that  a  grant  of  a  right  of  way 
extends  to  all  licensees  of  the  grantee. 

I  am  of  opinion  that  the  grant  of  a  right  of  way  to 
premises  wmoh  may  be  lawfully  used  as  a  workmen's 
dub  extends  to  all  persons  lawfully  going  to 
and  from  the  dub,  and  indudes  the  members 
of  the  dub,  associates,  tradespeople,  and 
servants.  Bdianoe  was  placed  on  the  fact  that 
in  certain  precedents  **  visitors "  and  '*  persons 
authoriEsd"  are  expresdy  mentioned,  but  it 
cannot  be  doubted  that  in  the  ordinary  case  of  a  grant 
ofa  right  of  way  to  a  house  which  may  be  used  as  a 
private  dwelling-house,  the  right  would  extend  not 
only  to  the  grantee  but  to  members  of  his  family, 
servants,  visitors,  guests,  and  tradespeople,  even 
though  none  of  these  persons  might  be   expressly  i 


mentioned  in  the  grant*  At  the  time  of  this  grant 
the  passage  in  question  was  adapted  for  and  was 
capable  ox  being  used  by  carts  and  caniages,  and  the 
necessary  or  reasonable  user  of  the  premises  as  a  dub 
requires  that  tilere  should  be  liberty  of  passing  over 
the  passage  in  question  for  the  persons  and  vehides 
shown  to  have  used  it :  see  Cannon  v.  VHUxre*  The 
result  of  the  evidence  is  tiiat  the  defendants  are  only 
utinf  their  premises  in  a  usual  and  ordinary  manner 
withm  their  legal  rights,  and  that  the  passase  is  only 
used  in  a  reasonable  manner  having  regara  to  the 
lawful  existence  of  the  dub.  The  action  fafls  and 
must  be  dismissed  with  costs. 


Solidtors  for  the  plaintiff,  Vp^on,  Atkey,  A  Co, 
Solidtor  for  the  defendants,  OhaUon  Hubbard. 


} 


May  16. 


K.  B.  Div. 

(Lord  Alverstone,  L.O.J.,  and 

Darling  and  Channell,  JJ.) 

Smith  v.  Matob  and  Aldebmbn  of  thb  Borouoh 

OF  BOITTHAHFTON.  (o.) 

Local  government — Bating — BigJU  of  appeal — Charges 
incurred  more  than  six  months  be/ore  rate — Bight  of 
appeal— Public  Health  Act,  1875  (38  d:  39  Vict,  c 
55),  ss.  210,  218. 

A  ratepayer  applied  to  quash  a  rate  on  the  ground  that 
it  indudid  expenditure  more  than  six  months  before  the 
striking  of  the  rate,  contrary  to  section  210  of  the  Public 
Health  Act,  1875. 

Hdd,  that  a  prim4  fade  right  of  appeal  lay,  and  that 
it  had  not  been  taken  away  by  section  218  of  the  Act. 

This  was  an  appeal  ag^ainst  the  decision  of  the 
Becorder  of  Souttiampton  quashing  a  rate  on  the 
ground  that  it  indudied  certain  charges  Which  had 
been  incurred  and  become  due  more  than  six  months 
before  the  rate  oontnuy  to  the  provisions  of  section 
210  of  the  PubHc  Health  Act,  1875. 

The  spedal  case  set  out  tbe  following  facts  :  The 
respondent  was  a  ratepayer  living  at  Sfirley,  which 
up  to  1885  formed  no  part  of  the  county  of  South- 
ampton, but  whidi  was  Mlded  to  the  borough  by  virtue 
of  a  provisional  order  of  the  Local  Government 
Board  made  pursuant  to  sections  58  and  59  of  the  Local 
Government  Act,  1888,  and  dated  the  30th  of  May, 
1895.  The  order  was  confirmed  by  the  Provisional 
Order  Ckmfirmation  Act,  No.  16,  1895,  and  came 
into  force  on  the  9th  of  November,  1895.  The  cor- 
poration, acting  as  the  urban  sanitarv  authority, 
madea  general  district  rate  to  enable  them  to. 
defray  expenses  incurred  or  to  be  incurred  for  the 
period  commencing  the  1st  day  of  April,  1901,  and 
ending  the  31st  day  of  Mardi,  1902. 

The  corporation,  before  proceeding  to  make  the 
rate  pursuant  to  section  218  of  the  Public  Health 
Act,  1875,  caused  an  estimate  of  the  rate  to  be  made, 
and  the  estimate  was  on  the  22nd  daj  of  May,  1901, 
approved  by  them.  And  the  estimate  was  duly 
entered  in  the  rate  book,  which  contains  the  rate 
made  on  the  12th  of  June,  1901,  and  open  to  public 
inroeotion  during  office  hours  thereat. 

The  respondent  appealed  against  the  rate  on  the 
ground  above  stated. 

The  recorder  hdd  that  certain  items  in  that 
estimate  were  for  charges  incurred  more  than  six 
months  before  the  making  of  the  rate,  and  though 
they  did  not  come  within  any  of  the  exceptions  to 
the  general  rule,  that  a  retrospective  rate  was  bad. 

(a.)  Beported  by  0.  G.  Wilbbaham,  Esq.,  Barrister-^ 

at- Law. 
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that  theie  is  a  payment  which  will  be  made  oat  of  the 
moneys  to  be  raised  by  the  rate  levied  move  than 
six  months'  old,  the  right  of  appeal  is  not  giTen*  snd 
I  do  not  myseU  think  it  means  tnat  you  may  not  look 
at  the  estimate  for  the  purpose  of  asoertaining  ths 
facts.  Of  course,  I  can  quite  imagine  it  is  open  to 
the  corporation  to  say,  and  the  oourt  would  reodve 
all  eyidence  to  show  that  the  estimate  does  not  show 
the  true  state  of  facts,  but  to  say  that  nobody  may 
look  at  the  estimate  for  the  purpose  of  raising  s 
primd  facte  case  is,  I  think,  going  very  n&uch  too  tai. 
When  we  oome  to  look  at  the  facts  there  really  doa 
not  seem  any  reasonable  doubt. 

DABLma  and  Chaitkell,  JJ.,  oonouzred. 
Appeal  dismissed. 

Solicitors    for    the   appeUants,    Prior,   Church,  & 
Adams,  for  Town  Olerk,  Southampton. 

SoUdtors  for  the  reiipondents,  Speechly^  Mum/ard, 
6t  Badgers,  for  E.  B.  Ensor,  Southampton. 


Macmorran,  K.O.  {Emmanuel  with  him)  — ^No  appeal 
lies  against  this  estimate.  By  section  218  of  the  Act 
the  estimate  made  of  the  rate  **  shall  forthwith,  after 
being  approved  by  the  urban  authority,  be  entered 
in  the  rate  book.  •  .  .  but  it  shall  not  be  deemed 
part  of  the  rate,  nor  in  any  respect  affect  the  validity 
of  the  same."    That  section  applies  in  this  case. 

Foots,  K.O.  (Forder  Lampard  with  him). — ^The 
words  of  that  section  were  not  intended  to  take 
away  the  general  right  of  appeal,  against  a  rate: 
Beg.  ▼.  Worksop  Local  Board  of  Health,  13  W.  B.  253, 
5  B.  &  S.  951. 

Lord  Alyxbstone,  L.C.J. — ^The  questions  raised  in 
this  case  arA  of  course  important,  and  to  acertain  extent 
difficult,  but  they  have  been  most  clearly  explained 
to  us  by  Mr.  Maomorran  in  his  argument.  I  think  I 
had  better,  before  I  deal  with  the  facts,  say  a  word  or 
two  upon  the  law  ai  I  understand  it  applicable  to  this 
case. 

.  By  section  210  of  the  Publio  Health  Act,  1875,  the 
general  district  rate,  whioh  forms  part  of  the  general 
district  fund  when  it  is  collected,  is  to  be  levied  in 
order  to  raise  money  for  the  payment  of  future  charges 
and  expenses  incurred  at  any  time  within  six  months 
before  the  making  of  the  rate.    In  calculating  the 
period  during  which  the  rate  may  be  made  ratroiipec- 
tively  the  time  during  which  any  appeal  or  otber 
proceeding  relating  to  such  rate  is  pending  shall  be 
excluded.  Therefore  there  is  au  express  statutory  pro- 
hibition, and  a  very  distinct  one,  against  allowing  retro- 
spective paymc-nts  to  be  indudea  beyond  the  period  of 
SIX  months,  and  all  the  more  so  because  money  may 
be  raised  by  a  rate  to  make  a  payment  retrospectively 
for  a  certain  period.    Therefore  it  obviously  seems  to 
be  a  matter  of  importenoe,  and  they  have  met  the 
.difficulty  which  corporations  or  public  bodies  would 
have  in  making  these  payments  by  iixing  the  period 
of  six  moaths.    Then  there  is  the  iceneral  right  of 
appeal  under  section  269,   and  notwithstanding  all 
tnat  has  been  urged  before  us  by  Mr.  Maomorran. 
I  think  it  would  be  extremely  ^fficult  to  say  that 
primd  facie  this  was  not  a  right  of  appeal  in  respect  of  a 
rate  that  was  levied  and  purported  to  be  levied  in 
respect  of   charges  .which  were  not  authorized  by 
section  210.    It  was  expressly  decided  in  the  Worksop 
ease  in  1887  that  there  was.     Now  at  that  time 
tbe  concluding  words  of  section  218  with  regard  to 
the   operation   of   the   estimate   were   not   in   the 
existing     statute.      It     is    contended    before     us 
that  as  to   the  old  provision  with  regard  to  the 
making  of  the  rate   there    are  added  the   words, 
the  estimate  shall  not  be  deemed  part  of  the  rate  nor 
in  any  respeet  affect  the  validity  of  the  same,  a  person 
has  not  a  right  of  appeal  in  respect  of  a  matter  alleg- 
ing that  the  rate  includes  the  payment  of  a  charse 
more  than  six  months  old.     I  think  that  it  womd 
require  very  much  more  than  that  to  take  the  existing 
right  of  appeal  away,  which  I  think  was  dearly  given, 
and  I  do  not  think  that  the  addition  of  the  words, 
though  I  agree  probably  they  were  added  in  conse- 
quence  of    the    decision    in    the   caie    of    Beg,    v. 
Worksop  Local   Board  of  Health,    are  sufficient  to 
do  so.      It  is  not  necessary  for  us  to  decide  what 
is  the  full  effect  of  those  words.    I  should  think 
that  they  would  be  sufficient  to  prevent  a  person 
being    allowed    to    rely  upon    any   defect    in   the 
estimate  or  a  particular   way   in  which   the  esti- 
mate was  made,  or  possibly  to  prevent  him  marshall- 
ing the   items   in  an  estimate.     According  to  his 
contention  the  estimate  so  construed  would  indicate 
the   payment  of   a   debt   more   than   six   monl^ 
old^  but  I  cannot  think   it   ever  could  have  been 
intended  that,  if  upon  the  facts  before  tbe  magis- 
trates before  the  sessions  on  appeal  it  is  estabUwed 
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K.  B.  Div. 
(Lord  Alverstone,  L.C.J..  and   |  April  21;  l£mj3. 
Darling  and  Channell,  JJ.)      ) 

Great  Nobthsbn  amd  City  Eatlway  CJo.  v. 

TlIiLBTT.  (a.) 

Bailway — Lands  Clauses  Compensation  Ad,  1845  (8  <fe9 
Vid.  c.  18),  s.  121— 2VjJAa«<  from  year  to  year— 
Jurisdiction  of  magistrate — Possession. 

The  justices,  where  a  daim  has  beeti  made  for  com- 
pensation  under  the  Lands  Clauses  Compensation  Ad* 
have  no  poufer  to  inquire  into  the  daimanfa  title,  hut  it 
is  a  condition  precedent  to  any  daim  that  the  claimant 
shall  have  been  required  to  give  up  possession  of  Uus4s 
occupied  hy  him. 

Oase  stated  by  Sir  Horatio  Davies,  E.C.,  M.P.,  as 
alderman  of  the  Gity  of  London. 

The  following  facts  appeared  on  the  special  case. 

The  respondent  James  Tillett,  with  Frank  Yeoman 
and  Clement  Andrews,  carried  on  the  business  of 
auctioneers,  32,  Fiosbury-pavement,  and  held  a  lesss 
of  a  portion  of  the  basement  there  which  expired  the 
25th  of  December,  1899,  but  the  respondent  Teamsn 
remained  in  possession  after  that  date. 

Notice  to  treat  was  served  by  the  railway  oompsny 
(the  appellants  in  this  case)  on  the  12th  of  June,  18^* 
on  the  superior  luidlord,  one  y.  J.  Jervoise,  and  on 
the  14th  of  June,  1899,  on  the  respondent.  In 
March.  1900,  the  respondent  went  out  of  poesesnon 
but  retained  the  keys. 

On  the  1st  of  Janusry,  1901,  the  superior  landlord 
asiigned  to  the  appellants  his  lease  of  32,  Finsbury- 
pavement,  under  section  121  of  the  Lands  Glaiisei 
Compensation  Act,  1845.  The  case  was  heard  before 
the  idderman  (who  has  the  authority  in  law  of  two 
justices),  and  the  appellants  then  coutended  thst  the 
alderman  had  no  jurisdiction— (1)  as  the  premiies  p 
respect  of  which  compensation  was  sought  was  not  m 
the  possession  of  the  respondent  within  the  mesaing  , 
of  the  seotion;  (2)  that  the  respondent  was  not 
on  the  facts  within  section  121,  or  entitled  to  inueths 
smnmons,  or  daim  to  have  compensation  assessed;  hot 
the  agreement  for  the  sale  of  the  lease  was  statsd  to 
be  subject  to  the  rights,  if  any,  of  Messrs.  Tillett  sad 
Yeoman,  and  recited  an  alleged  underlease  dated  ^e 
6th  of  March,  1900,  IromM.  J.  Jervoise  to  Tillett  sod 

(a.)  Reported  by  C.  G.  Wilbraham,  Esq.,  Banister 

at-Law. 
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High  Ooubt. 


Yeoman,  the  Talidity  of  which  was  duputed  by  the 
»ppellsnt8« 

On  the  22nd  of  Fefaraary  the  appeUants  began  to 
pull  down  the  premisee. 

On  the  29th  of  Augast,  1901,  the  respondent,  as 
zeoeiTer  of  the  bosineis  of  MesaiB.  Tillett  &  Yeoman, 
put  in  a  daim  for  £660  on  the  basiB  of  a  tenaooy  from 
year  to  year  of  the  portion  of  the  basement  at  32, 
Pinsbvry-pavement. 

The  aldennan  decided  m  favoor  of  the  respondent 
on  the  ground  that  the  respondent  oonld  only  get 
oprnpensation  assessed  under  section  121,  and  on  tiie 
authority  of  Beg.  ▼.  Kennedy^  41  W.  B.  380,  57  J.  P. 
346 ;  Bexley  Heath  Bailmay  y.  Oohnd  North,  58  J.  P. 
832,  43  W.  IL  Dig.  93. 

Section  121  of  the  Act  of  1845  provides  with  r^ard 
to  lands  subject  to  leases, "  that  if  any  such  lands  shall 
be  in  possession  of  any  person  having  no  greater 
interest  therein  than  as  a  tenant  from  year  to  year, 
and  if  such  person  be  required  to  give  np  possession  of 
any  lands  so  occupied  by  him  before  the  expiration  of 
his  term  or  ioterest  therein  he  shall  be  entitled  to 
compensation  for  tiie  value  of  his  unexpired  term  or 
interest  in  such  lands,  .  .  .  and  the  amount  of  such 
compensation  shall  be  determined  by  two  justices  in 
case  the  parties  differ  about  the  same.    •    .    •** 

E.  W*  ffanadl.--'The  respondent  was  not  entitled  to 
take  any  compensation  under  section  121.  The  onlv 
claim  he  alleges  is  under  an  underlease  dated  the  6th 
of  March,  1900,  and  no  claim  as  against  the  railway 
company  can  be  created  after  the  notice  to  treat :  £ko 
parte  Sdwarde,  19  W.  B.  1047,  L.  B.  12  Eq.  389.  In 
thesecond  place  the  respondent  were  not  in  possession, 
and  that  is  a  condition  preoedeot  to  their  claim :  Beg, 
V.  Stone,  14  W.  B.  791,  L.  B.  1  Q.  B.  629. 

Paul  Ooff,  for  the  respondent. — ^The  question  of 
title  is  not  for  the  justice ;  their  duty  is  only  to  assets 
the  compensation :  Beg,  v.  London  and  North-Weetem 
BaUioay,  3  E.  &  B.  443.  2  W.  B.  C.  L.  Dig.  166.  If 
the  magistrate  had  not  given  us  compensation  we 
had  no  other  remedy:  Beg,  ▼•  Manchester^  Sheffield, 
and  Lincolnehire  BaUtoay,  2  W.  B.  591,  4  E.  ft  B.  88. 
The  railway  company  have  struck  too  soon;  they 
should  have  waited  for  the  award  to  be  sued  upon. 

Our,  adv,  vuU, 

The  judgment  of  the  court  was  deliveied  by 

Lord  ALYEBSTOinB,  LwC.  J. — This  was  a  case  stated  by 
an  alderman  of  the  City  of  London  on  an  application 
made  to  him  to  assess  compensation  under  section  121 
of  the  Lands  dauses  Act.  That  section  requires  that 
the  amount  of  compensation  payable  to  persons  who 
have  no  greater  interests  than  as  teoant  for  a  year  or 
from  year  to  year  shall  be  determined  by  justices. 
The  facts  raise  two  questions— first,  whether  in  such  a 
case  the  justices  have  power  to  inquire  and  determine 
whether  the  claimant  has  the  interest  which  he  alleges ; 
secondly,  whether  Ihe  datmaot  was  required  to  give 
up  possession  before  the  expiration  of  his  term  within 
the  meaning  of  the  section.  As  regards  the  first  point — 
namely,  whether  the  justices  have  any  jnriadiotiou  to 
inquire  into  Ihe  title  of  the  claimant  to  the  interest 
wmoh  he  alleges,  we  are  clearly  of  opinion  that  they 
have  no  such  right.  The  duty  of  the  justices  is,  in 
this  respect,  practically  the  same  as  that  which  is 
under  otner  sections  of  the  Aot  to  be  discharffed  by 
j  uries  and  arbitrators.  As  was  pointed  out  in  the  case 
of  Beg,  V.  Lord  Mayor  of  Londot*,  L.  B.  2  Q.  B.  292, 
15  W.  B.  0.  L.  Dig.  28,  the  121st  section  of  the  Act 
comes  by  way  of  jnoviso,  taking  out  of  the  previous 
general  enactment  a  particular  breach  for  which  it 
makes  a  particular  provision,  and  therefore  on  principle 
the  same  rules  as  to  investigation  of  title  should  apply. 


although  the  tribunal  for  assessing  the  amount  of  the 
compensation  is  different.  A  long  series  of  .autiiorities, 
commencing  with  Beg.  v.  LondMi  and  North-Weetem 
Bailway,  and  followed  by  many  subsequent  cases, 
have  conclusively  .estallished  that  the  jury  or 
arbitrator  hai  no  nght  to  try  a  question  of  the 
claimant's  title  to  the  interest  which  he  alleges; 
any  such  question  must  be  raised  in  subsequent  pro- 
ceedings, although  there  is  no  authority  expressly 
dealing  with  the  case  under  section  121.  The  same 
principle  is.  In  our  opinion,  practically  recoffnized 
in  the  case  of  Beg,  v.  Eannay,  23  W.  B.  Dig.  44 
L.  J.  M.  C.  27,  and  Crantoell  v.  Mayor  of  London, 
L.  B.  5  Ex.  284,  18  W.  B.  C.  L.  Dig.  63.  Toerefore 
upon  the  first  point  we  are  of  opinion  that  the  claim- 
ants, alleging  they  had  an  interest  as  tenants  from 
year  to  year,  the  justices  were  bound  to  assess 
compensation  upon  that  basis,  assumiug  no  other 
objection  would  be  taken  to  their  jurisdiction.  It 
is,  however,  a  condition  precedent  to  the  right  to 
claim  compensation  imder  section  121  that  the 
claimant  shall  have  been  required  to  give  up  possession 
before  the  expiration  of  his  term  or  interest  therein, 
and  that  in  that  case  he  shall  be  entitied  to  compen- 
sation for  the  value  of  his  unexpired  term  or  interest. 
It  is,  we  think,  obvious  from  this  language  that  the 

J'ustioes  must  ascertain  whether  or  not  the  claimant 
las  been  required  to  give  up  possession  before  the 
expiration  of  his  term  because  the  question  of  com- 
pensation will  depend  upon  that  fact.  If  the 
claimant  was  requked  to  give  up  possession  only  a 
few  days  before  the  expiration  of  his  term  the  com- 
pensation would  be  very  different  from  that  whUUi  he 
would  receive  if  he  was  required  to  give  it  up  more 
than  six  months  or  it  might  be  nearly  eighteen 
months  before  his  interest  would  be  determiBed,  and 
the  cases  of  Beg,  v.  London  and  Southampton  BaUway, 
10  Ad.  ft  E.,  3,  and  Beg.  v.  Stone,  are,  in  our 
opinion,  authorities  to  show  that  requirement  to 
give  up  possession  is  an  essential  condition  of  the 
right  to  claim  assessment  of  compensation  under 
section  121.  Applying  this  rule  to  tiie  facts  of  this 
case  it  appears  that  notice  to  treat  havmg  been 
given  to  the  claimants  on  the  14th  of  June,  1899, 
the  terms  on  which  they  v^ere  holding  expired 
on  the  25th  of  December,  1899,  and  that  they 
held  over  ^so  on  conditions  which  are  not  agreed, 
but  which  as  the  claimants  claimed  to  be  tenants 
from  year  to  year  would,  as  we  have  already  said, 
compel  justices  to  ats^ss  compensation  on  that 
basis;  in  the  month  of  March,  1900,  the  claimants 
went  out  of  occupation  merely  retaining  the  key. 
Nothing  further  happened  as  far  as  tliey  were 
concerned  until  tbe  22ad  of  February,  1901,  when 
the  company,  having  taken  an  assignment  of  the 
landlord's  interest,  pulled  the  house  down.  Under 
these  circumstances  we  are  of  opinion  that  there  was 
no  evidenoe  that  the  cUimants  were  required  by  the 
company  to  give  up  possession  of  lands  occupied  by 
them  before  the  expiration  of  their  term  or 
interest  and  upon  this  ground  the  justices  ought  to 
have  held  that  tiiey  could  not  assess  any  compensa- 
tion. If  the  claimants  have  any  datm  against  the 
company  based  upon  the  fact  that  when  they  went 
out  of  possossosion  they  retained  the  key  this  would 
not  in  our  opinion  be  matter  for  compensation  under 
section  121,  but  if  any  claim  could  be  founded  there- 
on, as  to  which  we  express  no  opinion,  it  would  have 
to  be  dealt  with  by  action  as  pointed  out  in  the  case  of 
Oranufeil  v.  The  Lord  Mayor  of  London,  to  which  we  have 
already  referred.  For  tiie  above  reasons  we  are  of 
opinion  that  judgment  must  be  for  the  appellants. 

Solicitors  for  tiie  appellants,  Le  Braseeur  A  Oakley, 
Solicitor  for  the  respondent,  M,  J,  Jarvie, 
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Bkowne  v.  Bsardt— <<  Ths  Mabobby." 

Htoh  (3oubt. 

S  L.C.J.,  and  > 
lAQnell,  JJ.)    ) 


March  5. 


E.  B.  DiT. 

(Lord  Alverstone, 
Darling  and  Chaonell, 

BBOwms  V.  BBAia)T.  (a.) 

Innkeeper — BighU  of— Traveller — Power  of  innkeeper  to 

refuM. 

An  innkeeper  is  not  bound  to  admU  travellers  when  the 
inn  is  full,  and  having  regard  to  modem  JutbitSt  it  may 
he  said  to  hefuU  when  all  the  bedrooms  are  occupied. 

App4>al  from  Judge  Martinoaa  at  the  Brighton 
County  Court. 

The  plaintiff  was,  on  the  9th  of  April,  1901,  driving 
a  motor-car  near  the  village  of  Horley,  in  Susiex.  "& 
hroke  down  in  the  night,  and  he  arrived  at  2  a.m. 
at  **  The  Chequers,"  a  wdl-known  inn  there. 

All  the  bedrooms  were  occupied,  and  the  landlord 
refused  to  accommodate  the  plaintiff  even  in  the 
sitting-room,  who,  however,  received  some  refresh- 
ment. 

The  plaintiff  was  then  compelled  to  find  another 
inn,  to  which  he  drove  in  a  hired  faroughsm.  He 
claimed  damages  for  the  refusal  to  admit  him,  and 
also  for  an  attack  of  rheumatism  which  he  alleged 
had  been  brought  on  by  the  defendant's  conduct. 

The  county  court  judffe  found  that  the  defendant 
had  acted  reasonably  and  was  not  liable. 

E.  T.  J7.  Lawes^  for  the  plaintiff.— The  rule  of  law 
is  that  an  innkeeper  must  admit  all  travellers  unless 
tiie  inn  is  full  or  the  traveller  is  not  a  proper  person 
to  be  admitted. 

He  cited  Eton  v.  IveM,  7  C.  &  P.  213 ;  Fdl  v.  Knight, 
8  M.  ft  W.  269 ;  and  Hawkins'  Pleas  of  the  Crown 
(7th  ed.),  p.  267. 

English  Harrison,  K.C*,  taxd  Burleigh  Muir,  for  the 
defendants,  were  not  called  upon. 

Lord  Alybbstonb,  L.C.  J. — In  this  case  the  plaintiff, 
having  broken  down  in  his  motor-car,  arrived  at  the 
plaintiff's  inn,  but  after  some  discussion  was  not 
allowed  to  stay.  He  now  brings  an  action  assorting 
that  the  defendant  has  broken  his  common  law  duty 
by  not  allowing  him  to  stay  in  the  house.  I  do  not 
think  we  ought  to  assume  that  the  question  before 
the  learned  county  court  judge  was  whether  there 
had  been  a  demand  to  take  the  one  sitting-room,  but 
we  ought  to  assume  in  the  plaintiff's  favour  that  there 
was  some  room  where  he  might  have  been  able  to 
pass  the  night.  In  my  opinion  it  would  be  straining 
the  common  law  rule  if  we  were  to  hold  that  the  plaintiff 
had  a  right  of  action.  The  common  law  provides  that 
the  innkeeper  cannot  select  but  must  give  acconmioda- 
tion  to  people  who  were  in  a  position  to  pay  and  were 
not  dnmk  or  disorderly,  but  I  cannot  think  that 
the  authorities  which  have  been  cited  before  us 
mean  that  the  landlord  who  provides  a  certain 
amount  of  bedrooms  and  sitting-rooms  is  under  a 
legal  obligation  to  receive  as  many  guests  as  the  inn 
wQl  hold  without  overcrowding.  There  is,  as  I 
think,  no  legal  right  to  pass  the  night  in  a  sitting- 
room,  and  if  all  tiie  bedrooms  are  full  the  landlora 
is  not  oUiffed  to  take  in  other  travellers. 

The  landlord  must,  of  course,  act  reasonably,  but 
the  county  court  judge  had  found  that  he  had  done 
so,  and  I  therefore  think  that  the  county  court  judge 
was  right,  and  this  appeal  must  be  dismissed  with 
costs. 

Dabunq,  J.— I  agree.  It  seems  to  me  that  in  this 
case  the  question  is  as  to  when  an  inn  is  f  uU.  I  do 
not  think  that  the  old  ckms  help  us  very  much  in  this 

(a.)  Beported  by  C.  G.  Wilbbahah,  Esq.,  Barrister- 

at-Law. 


matter.  In  past  times  we  know  that  x)eople  often 
used  to  sleep  in  one  room,  and  even  in  one  bed. 
What  was  called  full  in  the  fourteenth  oentury  would 
now  be  called  indecent  overcrowding.  *'  Fall "  mnit 
therefore  mean  what,  having  regard  to  modem  habiii, 
"  full "  would  mean  now  in  a  weU-oonducted  inn.  I 
think  there  might  have  been  some  difficulty  if  th9 
plaintiff  had  expressed  his  willingnen  to  pass  the 
night  in  a  sitting-room,  and  had  not  demanded  a  bed. 
But  this  does  n^  arise  here.  The  county  oourt  judge 
had  come  to  the  coodusion  that,  having  rrgud  to 
modem  habits,  this  **  inn  "  was  full,  all  the  bedrooms 
being  occupied.  He  had  referred  to  Chaucer  and 
the  Canterbury  Pilgrims,  One  need  only  look  at  the 
'*  Sentimental  Joumey "  to  see  how  people's  habits 
have  altered  since  the  time  of  Lawrence  Sterne.  _  I 
am  of  opinion  tiiat  the  county  court  jndge's  dedsioii 
was  right. 

CHAimsUi,  J.— I  agree. 

Solicitors  for  the  plaintiff;  George  TerreU,  Terred,  A 
Oakley. 

Solicitors  for   the  defendant,   Cooper^    Turner,  & 
Evans,  for  Morrisons  d:  Nightingale,  Beigate* 


) 


May  6,  8. 


Prob.  Div.  ft  Adm.  Div. 
Admiralty. 

«  The  Mabgeby."  (a.) 

Admiralty  —  Salvage  —  Associaied   insurance    dubs — 
Arbitraiions — Rights  of  a  master  and  crew  as  sal9or$. 

Where  there  is  an  agreement  bdween  amaJgamaied 
associations  in  which  vessels  are  insured  that  the  amowai 
of  remuneration  payable  for  service  rendered  by  one  of 
the  insured  vessds  to  another  shall  be  determined  by  a 
committee  of  t?ie  ctssociations  so'concemed,  if  such  agree- 
ment is  to  bind  the  master  and  crew  of  the  salving 
vessd, 

The  Oourt  wHl  require  cogent  proof  that  t?ie  salvors  did 
in  fact  agree  to  be  bound  by  such  agreement. 

Qufierv,  whether  such  a  contract  might  not  be  contrary 
to  the  provisions  of  the  Merchant  Shipping  Act,  1894. 

This  was  an  appeal  from  a  decision  of  the 
Yarmouth  County  Court,  making  a  salvage  award  to 
the  master  and  crew  of  the  steam  drifter  Fifteen 
for  services  rendered  to  the  ketch  Margery  under  tbe 
following  circumstances : 

On  the  9th  of  October,  1901,  about  9  a.m.  The 
Margery  was  herring  fishiog  about  thirty-six  miles 
out  from  Yarmouth.  The  Margery  was  a  wooden 
screw  steam  drifter  of  thirty-one  tons  register,  <^<^^' 
ing  a  crew  of  ten  hands,  her  value  beirg  £2,000,  and 
with  nets  and  gear  £300  more,  together  with  w 
on  board  valued  at  £1  10s.  At  the  time  in  qnesticoi 
the  wind  was  blowing  fresh  from  the  north-west,  and  * 
heavy  sea  was  running.  The  Maraery  had  hauled  in 
her  nets  and  was  preparing  to  maJce  for  port  when 
it  was  discovered  that  she  had  lost  her  rudder*  '^^^ 
balls  were  hoisted  to  show  that  the  ship  was  not  under 
control,  and  being  insured  in  an  insurance  dub  the 
house  flag  of  the  dub  was  flown.  She  was  worked  m 
this  conation  by  means  of  her  propdler  and  aain 
until  she  was  within  about  fourteen  miles  of  Yarmouth 
when  she  fell  in  with  tiie  steam  drifter  Fifteen. 

The  Fifteen  was  a  vessd  of  twenty-five  tons,  and 
was  manned  by  a  crew  of  ten  hands,  her  value  being 
£3,200,  and  she  also  was  making  for  Yaraionthi 
having  also  been  engaged  in  herring  fishing. 

A  rope  was  passed  to  The  Margery,  but  it  shortly 

(a.)  Beported  by  Gwynnb  Haix,  Esq.,  Banister- 
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afterwards  parted  and  fonled  her  propelkr,  and  a 
ip^ire  hawier  was  then  snooessf  nUy  passed  and  after 
ahont  two  honrs'  towage  she  was  brought  safely  into 
Tarmouth  by  The  FifUen. 

The  Margery  was  msnred  in  the  United  Sangdom 
Steam  Tog  and  Trawler  Insurance  and  Indemnity 
AsBociation  of  North  Shieldf,  and  The  Fifteen  was 
insured  in  the  Total  Loss  Matoal  Steamship  Insur- 
ance Go.  of  Sonderland. 

In  the  policies  of  both  insurance  companies  it  was 
provided  tiiat  the  article!  of  association  of  the 
aasmrer's  company  should  be  deemed  to  be  part  of  the 
policy  and  should  be  binding  upon  the  assured  and 
assurers  as  fully  and  effectually  as  if  such  artides  had 
been  inserted  in  the  policy,  and  tiiat  any  breach  of 
them  should  iuTahdate  the  poUoy* 

The  articles  of  the  two  clubs  in  which  the  veiisels 
were  respectiyely  insured  provided  that  the  vessels 
insured  with  them  should  render  each  other  mutual 
assistance  if  broken  down  or  in  disixess,  and  it  was 
further  agreed  in  the  articles  by  the  insurance 
oompanies  m  question  that  compensation  for  services 
reodered  should  be  decided  and  determined  bytiie 
oommittoes  of  the  associations  in  which  the  vessels 
were  insured. 

Accordingly,  in  pursuance  of  the  rules  of  the  two 
clubs,  a  committee  drawn  from  the  directors  of  the 
United  Kingdom  Association .  and  the  Sunderland 
Association  made  an  award  on  the  16th  of  December, 
1901,  of  £26  to  the  owners  of  The  Fifteen^  which  they 
accepted. 

The  master  and  crew  were  offered  £12  10s.  of  this 
sum  between  them,  but  they  refused  to  accept  it,  and 
on  the  6th  of  January,  1902,  they  instituted  the  action 
In  the  Yarmouth  Oounty  Court  against  Tlie  Margery 
lor  salvage,  and  from  tiie  order  made  in  that  action 
T%e  Margery  now  appealed. 

In  the  county  court  action  it  was  admitted  by  the 
master  and  crew  of  The  Fifteen  that  they  kaew  of  the 
arrangement  as  to  mutual  assistance,  and  that  they 
acted  upon  it,  and  they  acted  upon  it  when  they 
saw  the  dub  flag  of  The  Margery  flying,  but  they 
denied  that  they  knew  of  or  had  ever  agreed  to  any 
arbitration  as  the  amount  of  salvage. 

The  agreement  signed  by  the  crew  of  The  Fifteen 
providea  that  '*  every  member  of  the  crew,  indud- 
iag  M>prentioes  and  sea-fishing  boys,  shall  be 
regarded  as  entitied  to  partioipato  in  any  sum 
or  sums  of  money  arising  from  anv  salvase  or 
salvaffe  services  performed  for  any  ship  in  distress 
or  otherwise  in  the  proportion  set  forth  opposite  to 
their  respective  names  in  this  agreement."  By  way 
.of  wages  they  were  to  take  seven  out  of  sixteen 
shares  of  the  raoflts,  and  in  salvage  awards  half.  In 
the  saloon  of  xA^  AyiMnaoaxd  washungup,  on  which 
was  written,  "The  Total  Loss  Mutual  Steamship 
Insurance  Co.,  Sunderland.  Notice  to  Maetera. — The 
above  association  is  amalgamated  with  ^e  under- 
mentioned associations  and  compsnies  for  the  settie- 
ment  of  towage  caies.'*  Then  followed  the  names  of 
the  associations,  and  among  them  was  the  United 
Kingdom  Auociation.  It  then  proceeded:  ''All 
masters  of  vessels  insured  in  the  Total  Loss  Insurance 
Go.,  Sunderland,  are  bound  to  render  and  accept 
assistance  when  necessary  to  and  from  any  vessel 
insured  in  the  above  associations  and  oompames." 

The  judge  of  the  county  court,  sitting  with 
nautical  assessors,  held  that  the  master  and  crew 
of  The  Fifteen  were  not  bound  by  the  arbitration 
proceedings,  and  after  hearing  tiie  case  on 
the  merits  awarded  them  a  sum  of  £00  as  a  salvage 
award,  that  sum  being  a  moiety  of  the  total  salvage 
award  he  would  have  made  if  the  owners  of  The  FifUen 
had  also  been  parties  to  the  suit. 

Bcnttton,  K.C.f  and  Boche,  for  the  i^ypellant.— The 


clause  in  the  poHdes  of  insurance  which  incorporates 
the  articles  of  association  compelled  the  owners  of  tiie 
vessels  insured  to  submit  questions  of  salvage  to 
arbitration.  The  notice  exhibited  in  the  saloon  of  the 
vessels  and  the  agreemente  by  which  tiie  otews  signed 
on  bound  them  to  abide  by  arbitration. 
They  cited  The  Naemyth,  33  W.  B.  736, 10  P.  D.  41. 

Batten,  for  the  respondente. — ^The  appellant  has 
failed  to  prove  an  a^rreement — express  or  implied — 
under  which  the  master  and  crew  bound  themselves 
to  abide  by  arbitration.  But  even  if  they  did  agree, 
such  an  agreement  is  contrary  to  the  spirit 
of  the  Merchant  Shipping  Act,  1894,  for  it 
would  in  effect  oust  the  jurisdiction  of  the 
court.  The  articles  relied  on  merely  show  what  the 
shares  in  the  salvase  as  between  the  master  and  the 
crew  are  to  be,  and  the  '*  notice  "  merely  directs  the 
masters  to  assist  other  dub  vessels,  but  doei  not  lav 
down  on  what  tenns  the  assistance  is  to  be  rendered. 
The  right  to  salvage  is  not  dependent  upon  contract, 
but  is  a  right  siven  in  the  interesto  of  commerce  to 
those  vduntar^  undertaldng  risks  to  salve  property, 
and  if  a  contract  be  made  in  regard  to  it,  the  court 
will  scrutinize  such  contract  to  see  il  it  is  against 
public  policy.  If  there  was  a  contract  here  the  award 
made  under  it  was  grossly  inadequate  and  the  court 
below  awarded  neariy  five  times  as  much. 

He  cited  The  Britain,  1  Wm.  Bob.  40 ;  The  Barah 
Jane,  2  Wm.  Bob.  110 ;  The  City  of  OaleuUa,  8  Asp. 
M.  L.  0.  442,  47  W.  B.  Dig.  7. 

Jettnb,  p.,  in  giving  judgment,  after  stating  the 
facts,  said  tiiequestion  wm  whether  tiie  master  andorew 
of  TheFifteen  were  boundby  the  arbitration.  Their  con- 
tention was  that  they  were  not,  and  they  asked  to  have 
the  salvage  award  determined  by  the  court.  The 
court  below  had  held  that  they  were  not  so  bound 
because  tiiey  had  never  agreed  to  submit  to  arbitra- 
tion. The  master  and  crew  as  between  themselves 
and  their  owners  were  bound  to  the  extent  that 
under  their  articles  they  had  entered  into  an  agree- 
ment by  which  they  were  to  have  half  of  whatever 
salvage  amount  should  be  awarded.  But  there  was 
no  agreement  that  as  between  themselves  and  the 
owners  of  any  other  ship  which  they  might  salve 
that  they  were  bound  by  an  agreement  made  by  their 
owners  to  allow  the  matter  to  go  to  arbitration  and 
take  the  money  the  arbitrators  might  award.  Neither 
was  it  made  out  that  there  was  notice  of  the  terms  of 
the  arrangement  made  by  the  owners,  nor  any  such 
acquiescence  by  the  master  of  the  ship  which  bound 
him,  and  much  less  the  crew,  to  the  settiement  of  the 
claim  by  arbitration. 

The  very  fact  that  the  card  intituled  <*  Notioe  to 
ICasters"  used  the  word  "  towage,"  and  not "  salvage/' 
made  dear  that  it  was  not  intended  thereby  to 
give  particulars  of  the  agreement  between  the  owners, 
for  not  sdl  oases  of  salvace  involved  towage.  There- 
fore, the  notice,  being  fimited  to  "  the  settiement  of 
towage  cases,"  could  not  be  held  to  give  notioe  of  an 
arrangement  for  the  peculiar  settiement  of  salvage 
cases.  It  was  not  necessary  now  to  decide  how  nr 
this  court  would  review  a  decision  arrived  at  by 
arlntrsAors  appointed  in  pursuance  of  an  agreement 
made  by  persons  tui  jurie  and  knowing  all  the 
drcumstanoes.  Neither  was  it  necessary  for  the 
purposes  of  this  case  to  decide  whether  such  an 
agreement  was  in  contravention  to  the  provisions  of 
tbe  Merchant  Shipping  Act.  As  to  tne  figure  at 
which  the  court  bdow  arrived,  although  it  was  con- 
siderably in  excess  of  the  amount  awarded  by  tbe 
arlntrators,  it  did  not  appear  to  this  court  that  it 
was  at  sdl  excessive,  and  it  should  not,  therefore,  be 
interfered  with. 

Babnxs,  J.,  after  reviewing  the  facts,  said  it  was 
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quite  dear  to  him  tb«t  the  mMter  and  oiew  never  in 
fact  thought  that  they  were  bound  as  ealvora  by 
what  was  suneited  was  an  intimation  to  them  that 
they  were  so  bound. 

The  all^g^  oontraot  put  forward  by  the  defendant 
entirely  failed  of  proof,  and  to  establith  it  much 
stronger  endence  than  had  been  offered  would  have 
to  be  put  forward,  aod  unless  a  great  deal  more  was 
proyea  the  master  and  orew  muit  be  held  to  remain 
free  agents  to  render  serrioes  upon  such  terms  as  were 
usuaL  It  was  not  necessary  to  go  into  the  very 
difficult  question  of  what  would  have  been  the  position 
if  it  had  been  proved  that  the  master  and  orew  had 
agreed  to  go  to  arbitration,  or  whether  this  court 
would  have  power  to  review  any  decision  which 
might  not  meet,  from  any  cause,  the  justice  of  the 
case,  but  he  was  not  desirous  of  saying  anything 
which  might  be  construed  as  lessening  in  any  way  the 
jurisdiction  of  the  court,  nor  did  he  wish  to  express 
any  opinion  ai  to  how  far  the  provisions  of  the 
Merchant  Shipping  Act  migbt  have  affected  the  case. 

Appeal  ditmisiedm 

Solicitors  fq^  the  appellant,  Williamaon,  HiU,  A  Co., 
for  B.  <ft  R.  F.  Kidd,  North  Shields. 

Solicitors  for  the  defendants,  DuhoiB  ^  WUliami, 
for  H,  ChaTaberUtif  Great  Yarmouth. 


||ott0e  of  fUrta. 


From  0.  A.  ( 
(England),  j 


AprU  29. 


Wrioley  v.  Whittajosb  5&  Sons,  (a.) 

Matter  and  tervarU — Employera*  liability — Suh-oofi' 
trading — Work  ancillary  to  business  of  undertakers — 
Workmen's  Compensation  Act,  1897  (60  dt  61  Vict.  c. 
37),  s.  7. 

Where  a  workman's  employers,  who  were  engineers, 
contracted  with  a  firm  of  cotton  spinners  to  supply  and 
fix  a  driving  wheel  in  their  cotton  factory,  and  one  of 
the  engineers*  workmen  was  accidentally  killed  while 
engaged  in  the  operation  of  lifting  the  wheel  into  its 
place. 

Held,  that  what  took  place  in  the  cotton  factory  w<u 
not  "  on  or  in  or  about  the  factory  "  of  the  undertakers 
(the  engineers),  within  the  meaning  of  the  Workmen's 
Compensation  Act,  1897  (60  di  61  Vict.  c.  37),  1.  7. 

Appeal  from  Oourt  of  Appeal  (A.  L.  Smith.  M.B., 
and  Collies  and  Bom«r,  L.Jj.),  49  W.  B.  472,  [1901]  1 
K.B.  780.  'L        J 

Whittaker  ft  Sons,  the  respondents,  had  entered  hito 
a  contract  with  Bayley  ft  Wright,  who  weie  cotton 
spinneci,  to  su|>ply  and  fix  a  new  driving-wheel  for  a 
steam-engine  in  the  cotton  factory.  A  workman 
employed  and  sent  by  the  engineers,  while  taking 
part  in  the  operation  of  lifting  the  wheel  into  its  place 
in  Bayley  ft  Wright's  factory  was  accidentally  killed 
in  the  course  of  liis  emplo3rment,  and  his  wioow,  the 
present  appellant,  daimed  compensation. 

The  lifiing  the  wheel  into  its  place  was  by  means 
of  a  hand  winch  and  pulleys. 

The  Ckmrt  of  Am>eal  held  that  the  cotton  spinners 
were  not  liable,  and  there  was  no  appeal  to  the  House 
of  Lords  on  this  question. 

The  Court  of  Appeal  also  held,  the  respondents,  the 

(a.)  Beported  by  C.  H.  Grafton,  Esq.,  Bairister- 
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engineers,  were  not  liable,  and  against  fhem  wai  fte 
present  appeaL  Fronds  v.  Turner,  48  W.  B.  21S, 
[1900]  1  a  B.  478,  was  oonsidered  binding  oo  tbea, 
and  that  pert  of  this  case  was  not  tlierefore  gone  into 
before  the  Court  of  AppeaL 

Asquith,  K.C.,  and  John  Montefiore  (H.  CUmad 
Edwards  with  them),  for  the  appellaat. — ^Whittokn 
•re  the  employers  "on,  in,  or  about"  a  lutcsy. 
Nothing  in  Factory  Acts  which  defines  oceoDier 
within  the  Acts.  It  is  of  the  nature  of  umm 
engineering  operations  to  oany  through  the  mk 
and  to  encounter  the  normal  risks  of  the  trads.  I! 
the  operation  ii  a  composite  operation,  it  is  on,  in,  or 
about  the  work.  When  the  occupier  surxenden  tk 
premises  for  the  operation  you  may  say  the  emplojv 
(here  the  engineer)  occupies.  For  the  time  the 
premises  become  part  of  a  factory :  see  Factory  Ad 
1878,  s.  93.  Whenever  the  fixing  requires  engineeaif 
skill— mechanical  power— is  in  met,  om  tiie  wfaoU,  m 
engineering  work,  there  ii  a  continuation  of  the 
work.  And  as  regards  enflneering  works,  1001% 
doeenot  seem  to  enter  into  ue  test.  As  to  temporay 
occupation,  BarteU  v.  Qray,  ante,  p.  310,  [1902]  1 
K.  B.,  225,  was  referred  to.  Section  23  giw  tii 
artificial  extension  "  actual  use  or  ooonpation  witfam 
Factory  Acts." 

Cripps^  K.C.,  and  F.  H,  MetloTt  f or  the  responda^ 
were  not  heard. 

Earl  of  Haubbuby,  L.C.— After  heaEin|  fk 
arguments  that  have  been  addressed  to  your  loitulifi 
I  must  say  there  seems  to  me  to  be  no  gxoundloi 
this  appeaL  The  thing  done  was  done  not  ii  • 
factory  at  alL  Whenlsay '*notinafaotoEysta]l' 
the  place  where  the  thing  happened  was,  it  11  tniii 
factory  for  some  other  purposes,  but  not  afMtoiy 
within  the  meaning  of  uiese  words,  which,  I  tiusk, 
obviously  means  a  factory  where  the  criginii 
employer!  of  the  men  were  manufaotoring— in  tlai 
case  big  iron  wheels.  If  the  accident  had  oappaM^ 
there,  I  agree  there  would  no  doubt  have  been  1 
liability,  but  in  this  case  there  was  nothing  of  tb 
sort.  The  act  of  menufaoturing  the  wlieel  en 
complete  and  past.  The  wheel  when  competed  en 
sent  somewhere  else.  I  will  assume  for  this  pnzpoiB 
(thoughl  am  sure  I  do  not  know  whether  it  ii  thefMt 
or  not)  that  the  place  to  which  the  wheel  was  sent «« 
a  factory— but  it  was  a  faotory  in  aaoiher  seoift' 
and  to  say  that  you  can  put  ttiese  two  tlungi  tog^isc 
seems  to  me  to  be  absolutely  absurd.  The  thing  M 
was  being  done  was  what  is  deicribed  as  fitting  thi 
wheel  to  a  ootton  mill  where  the  persona  who  were  to 
pay  for  it  wanted  to  have  it  put.  Something  W 
done  there  by  a  pecson  sent  by  the  original  mansfiO' 
turers,  entirely  away  from  their  own  plaoe  of  msss- 
facture,  and  an  aoddent  happened.  I  am  wMf 
unable  to  put  these  two  propositions  together  so  sito 
make  it  possible  to  argue  that  thereupon  that  wm  •* 
accident  happening  in  the  course  of  the  employiBeBt 
in  or  about  the  factory,  whioh  was  fbr  the  mannfM- 
ture  of  iron  wheels.  I  need  not  say  any  more  aboBt 
the  case.  It  seems  to  me  that  the  appeal  ii  absoblBly 
unarguable,  and  I  move  your  lordships  that  it  ^ 
dimissed. 

Lords  Magnaqhtsn,  Shand,  Datxy,  Bbaxpto^' 
BOBBBTSOV,  and  Lindlby  concurred. 

Appeal  dismissed, 

SoUdtors  for  the  appellants,  MUh,  LoAyer,  i 
MiOs. 

Solidfors  for  the  respondent*.  R.  B.  Whmtijf  ^ 
&  Daniel,  for  Cohhett,  Wheeler,  &  CobbtU,  Mancheitor. 


VoLL. 


[A«g.  19, 1908.] 


THE  WEEKLY  REPORTER. 


667 


P.  C.       Eabtsbh  asb  South  Atbioan  Tblsqsaph  Co.  v.  Oapb  Town  T&amway  Compakibs.       P.  C. 


IPtibS  <{E0UIU(L 


( j^rom  the  Supreme  Court  of  the  Colony  of  the  Cape  of 

Good  Hope.) 

April  18. 

SiASTEAN   AND   SoUTH    AFRICAN  TBLEQBAFH    Co.  V. 

Cafe  Town  Tbamway  Cohfanibs.  (a.) 
Negligence — Damage  hy  electricity — Btaiutory  powere. 

The  reepondent  companies  were  autJiorized  hy  staiute 
to  work  tramivaye  by  electric  power,  and  provision  was 
made  that  in  the  event  of  any  electric  leoJc  taking  place 
and  damage  "being  caused  by  dedrolysis  or  otherwise, 
that  the  companies  should  make  good  the  damage,  dsc, 
and  also  that  the  tram  rails  were  not  to  be  used  for  the 
return  of  the  eUdric  current  vnthout  consent,  which  was 
obtained  upon  conditions  cm  to  reversing  the  direction  of 
ike  current,  dkc. ,  and  removing  t?ie  danger.  A  s?iort  part 
of  the  tramway  was  not  authorized  by  statute.  Certain 
disturbances  in  the  working  of  the  appellantfi*  submarine 
telegraph  took  place,  caused  by  electricity  which  ?Md  been 
stored  by  respondents  and  used  in  propelling  their  cars 
on  the  above  lines*  This  was  brought  about  by  a  part 
of  the  electricity  which  escaped  from  the  tram  rails  and 
reached  the  appellanJts^  cable.  It  tvas  afUrwards  dis- 
covered that  the  disturbances  might  be  effectively  provided 
against     The  resuU  was  pecuniary  loss  to  the  appellants. 

Held,  (1)  thai  the  respondents  were  not  liable  at 
common  law  within  the  principle  of  Fletcher  v.  By  land*, 
L.  B.  3  H.  L,  330,  17  W.  B.  H.  L,  Dig,  17,  there  being 
no  tangible  injury  caused  by  any  unlawful  tMe  of  their 
tramway  by  tAe  respondents;  (2)  nor  under  the  statutes. 

Appeal  from  a  judgment  of  the  Supreme  Oourt  of 
the  Gape  of  Good  Hope* 

The  action  wai  brought  by  the  appellanti,  against 
the  respondents  for  damages  for  distarbaoce  of  the 
appellants*  cable  messages  and  for  an  injmiction* 

The  necessary  facts  are  set  out  in  their  lordships' 
judgment. 

Tdm  Supreme  Oourt  of  the  Gape  held  that  the 
respondents  were  protected  by  the  statutory  pro- 
visions, and  as  to  a  small  part  of  their  tramway  not 
ooTsred  by  the  statutory  provisions,  that  there  had 
been  no  infringement  of  the  appellants  rights. 

Bousfield,  K,C.,  A,  J.  Walter,  and  Sinclair,  for  the 
appellants. 

Cohen,  K,C,,  MouUon,  K,C.,  and  8.  0,  Oraham, 
for  the  respondents. 

The  judgment  of  their  lordships  (Lords  Mao- 
NAOHTBN,  Shand,  Dayby,  Bobxbtson  and  Loqtdlby) 
was  deUyered  by 

Lord  Bobbbtson. — The  question  raised  by  this 
appeal  is  whether  the  respondents  are  liable  in 
damages  for  certain  disturbances  in  the  worldng  of 
the  appellants*  submarine  telegraph  cable  at  &pe 
Town.  That  such  disturbances  did  take  place;  that 
they  were  caused  by  electricity  which  had  been 
stored  by  the  respondents  and  used  in  propelling 
their  tramcars  in  Cape  Town  and  its  surarM,  but 
from  time  to  time  had  left  the  tramway  system  and 
found  its  way  to  the  appellants'  cable  in  the  sea 
near  Cape  Town;  and  that  pecuniary  losses  resulted; 
are  matters  beyond  dispute.  In  order  to  the 
adequate  understanding  of  the  question  thus  raised 
it  ii  not  necessary  to  enter  into  minute  or  highly 
technical  descriptions.  It  may  conduce  to  deamess 
in  the  discussion  of  the  legal  questions  which  result 
if,  leaving  over  in  the  meantime  the  mode  in  which 

(a.)  Beported  by  C.  H.  Gbapton,  Esq.,  Barrister- 

at-Law. 


the  electricity  left  the  respondents'  (E^rstem,  it  be  in 
the  first  place  stated  how  the  electricity  injured  the 
appeUants.  At  some  point,  then,  in  Table  Bay, 
this  electricity,  havinff  escaped  and  being  at  large, 
was  attracted  by  we  appellants'  cabk,  enterod 
the  sheathing  of  the  cable  and  by  the  sheathing 
as  a  conductor,  found  its  way  back  to  the  tramway 
central  station  whence  it  had  started,  and  thus  com- 
pleted its  circuit.  While  travelling  along  the 
sheathing  of  the  appellants'  cable,  the  current  varied 
very  frequently  and  at  irregular  intervals,  in  accor- 
dance with  the  starting  and  stopping  of  the  tramway 
cars.  It  was  this  irregularity  and  jerking  wluch  did 
the  mischief ;  and,  but  for  this,  the  current  might 
have  used  the  sheatiiing  as  a  conductor  without  any 
injury.  As  things  were,  the  current  in  the  sheathing 
induced  similar  irrep^ilai^  currents  in  the  conducting 
wire  of  the  cable,  with  the  result  that  the  signsds  were 
interfered  with,  and  as  recorded  were  confused  uid 
unreadable.  None  of  the  apparatus  was  damaged ; 
but  the  working  of  the  apparatus  was  so  interfered 
with  as  to  take  away  its  utility  for  tiie  time  of  the 
interruption.  In  order  to  complete  thedescriptionof  the 
nature  of  the  injury  it  is  necessary  to  add  that  the  diffi- 
culty has  now  been  completely  got  over  by  laying  what 
is  culed  a  twin-core  caUe  for  several  miles  out,  tilie 
two  wires  rectifying  one  another's  action.  Now 
that  this  has  bsHsn  done  the  electricity  from  the 
tramways  can  pass  along  the  sheathing  wiliiout  any 
harm  being  done.  The  cost  of  this  remedial  measure 
forms  a  large  part  of  the  daim  in  the  suit,  mudi  of 
the  rest  representing  experimental  and  tentative 
measures.  Into  this,  however,  it  is  unnecessary 
further  to  enter,  as  the  quantum  of  damage  is  not 
raised  in  this  appeal,  but  only  the  question  of 
liability.  Turning  now  to  the  mode  of  escape  of  the 
dectridty  from  the  tramways  there  is  again  no  con- 
troversy ;  and  for  present  purposes  a  succinct  stats- 
ment  is  sufficient.  The  respondents'  tramway  runs 
alonff  the  shore  of  the  sea,  and  their  tramcars  are 
run  oy  the  tolerably  familiar  system  of  overhead 
troUev.  All  that  is  necessary  to  take  note  of  is  tiiat 
the  electridty  which  is  used  is  generated  at  a  power 
station  erected  by  the  respondents  for  that  purpose, 
and  that  the  conductor,  whidi  is  provided  for 
the  return  of  the  current,  after  driving  the  tramcars, 
consists  of  the  tramway  rails.  Now,  when  un- 
insulated (and  safety  requires  that  this  should  be 
their  condition),  the  rails  are  so  far  from  being  (even 
comparativdy  speaking)  a  perfect  conductor,  that 
necessarily  and  as  a  matter  of  course  a  considerable 
propoartion  of  tiie  dectridty,  instead  of  going  direotiy 
oacB  to  the  station,  leaves  the  rails;  and  some 
portion  of  the  escaped  current  it  was,  whidi  readied 
the  appellants'  cable. 

Upon  these  facts  the  appdlants'  main  contention  is 
that  on  the  prindple  oi  Fletcher  v.  Bylands,  L.  B. 
3  H.  L.  330,  17  W.  B.  H.  L.  Dig.  17,  the 
respondents  are  liable  for  the  interruption  of  the 
appellants'  business,  and  must  recoup  them  for  the 
protective  measures  necessarily  taken  to  prevent 
a  recurrence  of  sndi  interruption.  To  this  the 
respondents  have  a  twofold  answer:  (1)  They  say 
that  they  are  protected  as  regards  all  Imt  a 
small  portion  of  their  tramway  system  by  certain 
provisions  which  occur  in  each  of  the  series  of 
colonial  statutes  incorporating  their  constituent 
companies;  and  (2)  as  regards  the  part  of  their 
line  not  so  inoteoted  by  statute  they  maintain 
tiiat  FUtch^  V.  Bylands  does  not  Apply  to  the 
facts.  Two  other  contentions  have  been  advanced 
on  the  latter  branch  of  the  case  (the  first  of  whidi 
recdved  more  countenance  in  the  Supreme  Court 
than  support  at  their  lordships'  bu)— >viz.,  (1) 
that  the  law  of  Fletcher  v.  Bylands  has  no  place  in 
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and  then  offered  a  Urge  brewery  known  m  the 
Oaerpliilly  Brewery,  Oaidiff,  to  the  defendants.  This 
they  at  first  refused  to  consider,  bat  eyentually  th^y 
oame  to  the  oonolnsion  that  it  would  be  more 
adTantageons  to  oanoel  the  agreement  they  had  to 
brew  and  supply  beer  to  Orosswell's  (Limited),  and 
to  join  with  that  company  in  promoting  a  new 
oompany  to  take  over  the  houses  owned  by 
Grosswell's  (limited)  and  their  own  tied  houses  and 
to  purchase  the  Oaerphilly  Brewery  as  a  going 
concern  to  nipplj  aU  the  beer  required  by  the  amal- 
gamation, Tke  scheme  was  adopted  and  the 
Oaerphilly  Brewery  was  jpurdhased  by  the  new 
company  for  £172,500,  ana  also  one  of  the  Cardiff 
houses  introduced  by  the  plaintiff— the  Queen's 
Ohamber  Hotel — ^for  £5,000.  Under  these  circum- 
stances the  plaintiff  claimed  commission,  and 
Ohaonell,  J.,  having  decided  in  favour  of  the  plaintiff, 
the  defendants  appealed. 

Hugo  Younot  ir.(7.,  and  8hdke»peare,  for  the 
defendants. — ^The  commission  is  not  payable  because 
it  has  never  been  earned  within  the  terms  of  the  com- 
mission note.  The  defendants  did  not  purchase  either 
of  the  two  properties.  When  the  new  oompany  was 
formed  thev  sold  to  it  the  tied  houses  they  themselves 
then  held  in  the  town,  and  received  compensation 
for  cancelling  their  affreement  to  supply  ail  beer  to 
Oiosswell's  (limited).  The  plaintiff  might  be 
entitled  to  a  quomtum  meruit  from  the  new  company 
for  negotiating  the  sale  to  them,  which  would  be  out- 
side any  term  of  the  contract  note  and  would  not  be 
at  the  rate  of  more  than  a  half  or  at  the  most  one  per 
cent,  on  the  purchase-money  of  the  brewery.  The 
figure  of  5  per  cent,  on  the  whole  business  that  might 
be  done  showed  that  at  the  time  the  commission  note 
was  signed  a  possible  amalgamation,  and  therefore 
a  buying  on  a  targe  scale,  was  not  in  the  contempla- 
tion of  either  party. 

B.  T.  Evansy  K.O^t  David,  and  Stunkey^  for  the 
plaintiff,  were  not  heard. 

GoLLms,  M.B.,  in  giving  judgment,  said:  Two 
questions  are  raised  by  tne  case — ^first,  whether 
Hhowell's  Brewery  Go.  are  liable  on  the  docu- 
ment signed  by  Mr.  Young;  and  secondly,  whether 
in  the  events  which  have  happened  the  purdiase  had 
been  brought  about  by  the  plaintiff.  The  plaintiff 
had  broui^t  his  action  affainst  the  two  companies — 
Showell's  (limited)  and  Gross  well's  (limited),  and 
Orosswell's  (limited)  being  in  liquidation,  judgment 
went  against  the  other  defendants,  who  now  appealed. 
New  it  is  clear  that  although  those  were  two 
separate  companies  their  inteiists  were  intimately 
oonnected  the  one  with  the  other.  For  instance,  Mr. 
Charles  Showell,  who  was  the  leading  spirit,  was  a 
director  of  each  company.  It  appMred  that  the 
directors  felt  it  was  very  desirable  toat  the  business 
in  Wales  should  be  extended,  and  with  that  view  it 
was  decided  to  purchase  puUic-houses  that  might 
come  into  the  market  which  would  be  suitable  for 
tied  houses.  It  was  on  that  footing  thatSd^.  Yoang, 
who  was  a  director  of  Grosswell's  only,  approached 
the  plaintiff,  and  the  result  of  his  interview  was  the 
sending  of  the  commission  note.  It  was  said  that 
this  commission  note  did  not  bind  Showell's  Brewery 
because  there  was  no  evidence  that  Mr.  Young  had 
authority  frem  that  company  to  make  a  contract.  It 
seems  to  me  dear  on  the  evidence  that  1^.  Young 
had  first  consulted  and  had  in  fact  obtained  the 
au^oirity  of  Mr.  Charles  Showell,  who  as  managing 
director  nad  unquestionably  power  to  bind  the  appel- 
lant company,  before  he  gave  the  note.  There  is 
cogent  evidence  that  Mr.  (Siarles  Showell  knew  that 
the  contract  note  was  to  be  sent ;  and  it  is  dear  that 
the   document    was  given  by   Mr.    Young  under 


droumstanoes  that  bound  the  appellant  oompsaj. 
Then  the  second  question  arose — namBly,    wtiottisc 
the  sale  was  bronght  about  by  the   inttodnctioB  oi 
the  plaintiff.     His  evidence  showed  that  at  first  tks 
plaintiff  only  submitted  small  liceoaed  propttiy,  sod 
then  offered  the  Oaerphilly  Brewery.     Thai  offer  wa 
carefully  considered   oy  the  direotanp    and  it  va 
thought  that  it  was  too  big  a  concem  for  them  to  tdb 
up.    Then  it  appeared  to  have  been  painted  oat  flat 
there  were  other lirewers  ready  to  buy,  and  that  fte 
opportuzdty  ought  not  ^  be  lost,  and  then  lor  fti 
first  time  the   sdieme    was  formulated    by   whkk 
Showell's  cancdled  their  right  to  supply  all  the  bss 
sold  by  the  tied  houses  of  the  Croeswell  Co.,  sni 
agreed  to  join  with  that  oompany  in  promoting  a  nev 
company  to   acquire  the   Gaerphilly    Brewery,  ti» 
Grosswell  Go.*s  interest,  and  such  other  hooaes  as  tiM 
Showell  Brewery  hdd  in  that  district.     The  sobena 
was  for  the  bendt  of  Showell's  Oo.^  for  they  got 
compensation  for  the  oancdUzation  of  their  la^ai  to 
supj^y  beer  to  Grosswdl's,    and  dispoeed  of  tlur 
houses,  retaining,  neverthdess,  an   interest   in  ik 
new  company*     It  was   said  that    this   was  noii 
purchase  by  the  two  defendant  companies^  of  th 
property  within  the  meaning  of  the  oonunisaion  noU 
If  ffliowdl's  Brewery  had  purdiased  the  Caecpliillj 
Go.,  and  then  transferred  that  property  to  the  ntv 
company,  the  state  of  affairs  would  have  been  tk 
same  and  this  question  could  not  have  been  raissi 
In  my  view  the  mere  buying  to  sell  again  to  the  new 
company  was  but  an  immaterial  link  in  the  ohaia  d 
events.    By  it  being  cut  out,  the   position  ci  th 
parties    was   not   changed.     Here,    then,   tiiena 
evidence,    first,  that  if   the   property  was  It^^jfJ^ 
through  the  introduction  of  the  pltintxff  the  deteu- 
ants  are  liable  to  pay  him  oommisdon,  and  thece  ii 
evidence  that  the  property  had  been  purohaeed  unda 
those   droumstanoes.     Therefore    the     plaintiff  ii 
entitled   to   his   oommisdon,    and    the     jodgmcd 
appealed  from  must  stand  and  this  appeal  be 
missed  with  costs. 

AiATHBW  and  Gozsirs-HASDY,  L.JJ.,  gave 
ment  to  the  same  effect. 

A^ppecd  diitnisied. 

Solidtors,  Timhrdl  db  Deighton,  for  WUliam  Shah- 
tjpeare  A  Co.,  Birmingham ;  8mile$  A  Co.,  for  Qtor^ 
David  A  Evans,  Gardiff. 


'.)) 


Jane  U* 


From  K.  B.  Div. 
(Mathew  and  Gozens-Hardy,  L. JJ. 

HuQHBS  V.  Pump  Housb  Hotel  Ga  (Likitkd>  (&) 

Practice — Aasignment  of  debt — Absolute  aseigntnent^ 
Security  for  momeys  due  or  to  become  due  on  a  back- 
ing account — Right  of  ctseignor  to  sue — Judicature 
Act,  1873  (36  <fc  37  Vict.  c.  66),  a.  26,  sub-section  6. 

The  plaintiff,  a  builder,  entered  into  a  contract  with 
t?ie  dejendants  to  execute  certain  building  work  at  their 
hotel,  SubsequenUy  the  plaintiff,  by  an  inetirumait  i* 
writing,  assigned  to  his  bankers,  by  way  of  continuing 
security  for  all  moneys  due  or  to  become  due  to  them/f^^ 
him,  all  moneys  due  or  to  become  due  to  him  from  w 
defendants  under  the  contract.  Notice  of  this  assigntneia 
was  given  to  the  defendants,  and  at  the  same  time  a  letter 
was  toritten  to  them  by  the  plaintiff  authorizing  and 
requesting  them  to  pay  the  moneys  to  the  bankers,  vfhoit 
receipt  should  be  their  sufficient  dischc^e.  fn  an  adion 
by  the  plaintiff  to  recover  the  moneys  due  under  (he  eon' 
tract, 

(a.)  Beported  by  W.  F.  Babby,  Esq., 

Law. 
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JSeld^  that  this  was  an  dbtoluU  oMignmerd  not  pur- 
porting tohehy  way  of  charge  onlyt  wUhin  the  meaning 
of  section  25,  sub-aection  6,  o/  the  Judicature  Act,  1873» 
and  that  the  plaintiff  toas  not  entitled  to  sue. 

Appeal  from  a  deoinon  of  Wright,  J.,  upon  a  point 
of  la^w  raised  npqn  the  pleadings. 

TJbe  plaintiff,  who  was  a  builder,  on  the  Ist  of 
Kovember,  1899,  entered  into  a  oontraot  with  the 
defendants,  whereby  he  agreed  to  complete  the  new 
pump-room  and  to  make  certain  alterations  and  addi- 
tions to  the  Pomp  House  Hotel,  at  Uandrindod  Wells, 
for  the  sum  of  £6,200,  any  extras  to  be  added  to  this 
amount.  On  the  7th  of  March,  1901,  the  plaintiff 
save  the  following  assignment  in  writing  to  Lloyds 
Bank  (lamited) :— 

"In  oonsideration  of  your  continuing  a  banking 
aooonnt  with  me,  the  undersigned   Balph   Merton 
Hug^hes,  of   •   •  .   and  by  way  of  continuing  security 
to  you  for  all  moneys  due  or  to  become  due  to  you 
from  me  alone  or  jointly  with  others  either  on  the 
said  aooount  or  otherwise,  I  hereby  assign  to  you  all 
n^oneys  due  or  to  become  due  to  me  hx>m  the  Pump 
Honae  Hotel  Go.  (Limited),  of  Llandrindod  Wells, 
under  or  by  virtue  of  a  certain  contract  dated  the  1st 
day  of  November,  1899,  and  made  between  the  said 
Pomp  House  Hotel  Oo.  (limited},  of  the  one  part, 
and  myself,  of  the  other  part  (beuig  a  contract  for 
oompletion  of  the  new  pump-room  and  for  making 
certain  alterations  and  additions  to  tiie  Pump  House 
Hotel,  Llandrindod  Wells),  and  idl  other  moneys,  if 
any,  due  or  to  become  due  to  me  from  the  said  com- 
pany, including  all  moneys  due  or  to  become  due  for 
extras  in  connection  with  the  works  contemplated  by 
the  said  contract.    And  I  hereby  empower  you,  on 
my  behalf  and  in  my  name,  to  settle  and  adjust  all 
aooounts  in  connection  with  the  works  and  matters 
aforesaid,  to  give  effectual  receipts  for  the  moneys 
hereby  assigned,  which  shall  discharge  the  person 
paying  same  from  being  ooooemed  to  see  to  the 
applioation  thereof;  also  if  necessary  to  sue  for  or 
take  Buoh  other  steps  as  you  may  think  necessary  for 
enforcing  nayment  of  the  moneys  hereby  assigned  or 
any  part  thereof ;  and  to  compromise  flud  settle  any 
such  proceedings  on  such  t^rms  as  you  may  think  fit, 
it  bein^  undentood  that  all  costs  and  expenses  of 
recovermg  the  moneys  hereby  assigned  are  to  be  paid 
out  of  the  amount  recovered.    And  I  herebv  under- 
take, at  your  request  and  my  cost,  to  do  and  execute 
all  such  further  acts,  deeds,  and  tilings  as  you  may 
reasonably  require  for  giving  full  effoot  to  the  security 
hereby  oreated.'* 

On  the  same  date  the  solicitors  for  Lloyds  Bank 
wrote  to  the  defendants  giving  them  notice  of  the 
assignment,  and  requiring  them  **  not  to  pay  the  said 
moneys  or  any  ^art  thereof  to  any  person  other  than 
Lloyds  Bank  (limited)  without  their  written  consent*' 
The  soUeitors  also  enclosed  a  request,  signed  by  the 
plaintiff,  authorizing  and  requestxug  the  defendants 
to  pay  the  said  moneys  to  the  bank,  whose  receipt 
should  be  their  sufficient  discharge. 

On  the  3lst  of  October,  1901,  the  plaintiff  brought 
the  present  action,  claiming  £2,788  for  the  balance  of 
account,  being  chiefly  in  respect  of  extras.  In  the 
statement  of  &fence  the  defendants,  besides  denying 
that  the  balance  alleged  or  any  sum  was  due,  jpleaded 
that,  **  by  reason  of  the  said  assignment  and  notice, 
the  defendants  will  contend  that  the  plaintiff  is  not 
entitied  to  sue  for  the  sums  so  assigned,  and  that  the 
plaintiff  has  no  interest  in  the  same  and  no  cause  of 
action.**  The  plaintiff,  in  his  reply,  said  that  the 
assignment  was  not  an  absduto  assignment,  but  was 
by  way  of  charge  only  as  a  continuing  security  to 
lloyds  Bank  for  all  moneys  due  or  to  become  due  to 
them  from  him.  This  pdnt  was  ordered  to  be  argued 
first 


Wright,  J.,  held  that  the  assignment  was  not  an 
absolute  assignment  within  section  25,  sub-section  6, 
of  the  Judicature  Act,  1873,  and  that  the  action  was 
properly  brought  in  the  name  of  the  assignor ;  and, 
with  the  plaintiff^s  consent,  in  order  to  protect  the 
defendants  he  ordered  that  no  payment  out  of  court 
of  any  money  which  might  be  paid  into  court  by 
the  defendant!  should  be  made,  and  that  no  execution 
should  issue  for  any  sum  recovered  on  judgment  with- 
out the  consent  of  Lloyds  Bank  or  leave  of  the  court 
or  judge. 

A  summons  was  then  taken  out  by  the  defendants 
at  chambers  asking  that  the  action  should  be 
stayed  until  Lloyds  Bank  were  joined  as  plaintiffs  in 
the  action. 

Wright,  J.,  at  chambers,  dismissed  the  summons. 
The  defendants  appealed  from  both  orders,  and  the 
two  appealB  were  taken  together. 

June  10. — 8.  T,  Evana,  K.C,  and  i2.  E.  Vaughan 
WiUiamB,  for  the  defendants. — ^This  is  an  absolute 
assignment,  not  purporting  to  be  by  way  of  charge 
only,  within  the  meaning  of  section  25,  suD-section  6, 
of  the  Judicature  Act,  1873.  The  fact  that  it  is  an 
assignment  as  a  security  for  moneys  due  or  to  become 
due  on  a  banking  aooount  does  not  make  it  the  less 
an  absolute  assignment.  A  right  of  redemption  in 
the  mortgagor  does  not  prevent  the  assignment  from 
being  absolute :  Tancred  v.  Ddagoa  Bay  BaUway  Co., 
38  W.  B.  15,  23  Q.  B.  D.  239 ;  Dwrhcm  Brothera  v. 
Bohertaon,  [1898]  1  Q.  B.  765,  46  W.  B.  IMg.  9. 
[They  also  referred  to  Brice  v.  Bannieter,  26  W.  B, 
670,  3  Q.  B.  D.  569 ;  Comfort  v.  Betta,  39  W.  B.  595, 
[1891]  1  Q.  B.  737  ;  Wieaener  v.  Backow,  76  L.  T.  Bep. 
448,  45  W.  B.  Dig.  118 ;  Mercantile  Bank  of  London 
V.  Evana,  [1899]  2  Q.  B.  613,  48  W.  B.  Dig.  145 ; 
Jonea  v.  Ewnvhrtya^  ante,  p.  191,  [1902]  1  E.  B.  10. 
Secondly,  if  tms  is  not  an  absolute  assignment  with* 
in  section  25,  sub-section  6,  of  the  Judicature  Act, 
1873,  it  is  an  equiUble  assignment,  and  in  order  to 
protect  the  defendante  the  equiteble  Itssigneea 
ought  to  be  joined  as  co-plaintiffs.  If  they  are  not 
joined  as  parties,  they  will  not  be  bound  by  the 
result  of  this  action,  and  the  defendants  may  be 
sued  a  second  time. 

They  referred  upon  this  point  to  Jonea  v.  FctrreU,  1 
De  G.  ft  J.  208. 

Lewia  M»  Bkharda,  lot  the  plaintiff. — ^This  is  not  an 
absduto  assignment  of  a  debt  or  other  legal  choae  in 
action  witbin  section  25,  sub-section  6,  of  the  Judi- 
cature Act,  1873.  It  is  only  an  assignment  pro  tanto — 
that  is,  an  assignment  sufficient  to  secure  the  repay- 
ment of  so  much  as  might  be  due  uponabankingacount. 
Such  an  assignment  does  not  come  within  the  section : 
Mercantile  Bank  of  London  v.  Evana,  The  assignment 
purporto  on  its  face  to  be  by  way  of  charge  only. 
It  is  not  an  assignment  of  a  fixed  sum,  but  of  an 
unascertained  sum,  which  can  only  be  ascertained  by 
taking  the  accounts.  It  is  not,  therefore,  an  absolute 
assignment  within  the  section:  Jonea  v.  ffumphreya* 
If  that  is  so,  there  is  no  power  to  compel  the  bank 
to  join  as  plaintiffs. 

8.  T,  Evana,  K.C.,  in  reply. — ^If  the  whole  sum  is 
absolutely  assigned,  as  in  the  case  of  a  mortgage, 
though  it  may  be  as  securi^  for  fluotuatiog  sums,  it 
comes  within  the  Act.  In  mercantile  Bank  of  London 
V.  Evana  and  Jonea  v.  Humphreya  there  was  not  an 
assignment  of  the  whole  sum,  but  only  of  part 

June  11.— Mathxw,  L.J.— -The  first  appeal  in  this 
case  is  from  the  decision  of  Wright,  J.,  wno  held  that 
the  assignment  was  not  an  absoluto  assignment  within 
section  25,  sub-section  6,  of  the  Judicature  Act,  1873, 
but  was  onlv  a  charse,  and  that  therefore  the  action 
was  properly  brou^t  in  the  name  of  the  assignor. 
The  contention  of  tiie  defendante  is  that  the  assign- 
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ment  wm  an  absolute  ODe»  and  that  therefore  the 
aotion  could  not  be  brought  in  the  name  of  the 
assignor.    In  every  oase  of  this  kind  it  is  necessary  to 
refer  to  the  terms  of  the  assignment,  and  to  ascertain 
what  its  tme  meaning  is.     Whatever  may  be  the 
phraseolo^  used,  if  no  more  than  a  charge  was 
mtended  the  action  must  be  brought  by  the  assizor. 
If,  on  the  other  hand,  all  the  rights  of  the  assignor 
were  intended  to  pass  to  the  assip;nee,  tiie  case  would 
come  within  section  25,  sub-section  6,  of  the  Act.    It 
was  argued  on  behalf  of  the  defendants  that  it  is  dear 
that  the  assirpment  from  its  terms  was  an  absolute 
assignment.    The  plaintiff,  who  was  a  builder,  had,  in 
November,  1899,  contracted  with  the  defendants  to 
execute  certain  building  works  at  the  Pump  House 
Hotel  for  a  fixed  sum,  any  extiras  to  be  paid  for  in 
addition.      In   March,  1901,  the  plaintiff  executed 
the  assignment  in  question  in  favour  of  Lloyds  Bank. 
Notice  of  the  assignment  was  siven  to  the  defendants, 
and  an  authority  was  sent  to  tiiem  requesting  them  to 
pay  the  moneys  to  the  bank.     When  the  works  were 
completed  disputes  arose  as  to  amount  of  the  balance 
payable  to  the  plaintiff,  and  the  plaintiff  brought  this 
aotion.     Objection  was  taken  thai  the  action  should 
have  been  brought  in  the  name  of  the  assignee  and 
not  in  the  name  of  the  assignor.    What  is  the  effect 
of  the  assignment,  coupled  with  the  notice  thereof 
to  the  defendants  and  the  authority  and  request  to 
the  defendants  to  pay  the  moneys  to  Lloyds  Bank  P 
It  seems  to  me  that  a  dear  intention  is  shown  to  pass 
to  the  bank  the  complete  control  over  all  the  moneys 
payable  to  the  plaintiff  under  the  contract    It  plaoes 
the^  bank  for  all  purposes  in  the  position  of  tiie 
plaintiff.      That  bon^   so,    unless    there    is   some 
difficulty  in  the  way,  it  is  dear  that  there  is  what 
may  be  described  as  an  absolute  assignment.    An 
absolute  assignment  is  one  which  passes  all  the  rights 
of  the  assignor  to  the  assignee.    My  brother  Wright 
hddthat  the  assignment  was  not  an  absolute  one 
because  it  was  a  continuing  security  for  moneys  due 
or  to  become  due  to  the  bank.    If  that  were  the  true 
criterion,  a  mortgage  oould  not  be  i^  absolute  assign- 
ment within  the  Act     A  mortgage  is  a  security,  but 
at  the  same  time  it  is  an  absolute  assignment  within 
the  Act,  because  all  the  rights  of  the  mortgagor  in 
the  property  assip;ned  pass  to  the  mortgagee.    The 
same  prmdple  is  illustrated  by  the  cases  of  Contort  v. 
BetU  and  Durham  BrotherB  v.  BoherUon.    In  Contort 
V.  BetU  certain  creditors  assigned  their  debts  to  a 
trustee  to  enable  him  to  sue  for  and  recover  them, 
and  he  was  to  pay  the  creditors  the  amount  of  their 
debts  out  of  uie  proceeds.    It  was  there  hdd  that 
there  was  an  absolute    assignment    intending    to 
pass  all  the  assignor's  interest  in  the  debts  to  the 
assignee,  and  none  the  less  so  because  there  was  a 
trust  in  respect  of  the  moneys   recovered.      ThaX 
prindple  seems  to  me  to  be  entirdy  applicable  to 
the  present  oase.    The  two  cases  of  Mercantile  Bank 
of  London  v.  Evans  and  Jones  v.  Humphreys  were 
prindpally  rdied  on  by  the  plaintiff,     in  each  of 
those  cases  there  were  general  words  of  assignment,  in 
the  form  of  a  security,  and  expresdy  inten&d  cmly  to 
assign  so  much  as  would  be  suffident  to  provide  the 
sums  of  £200  in  the  one  case  and  of  £22  10s.  in  the 
other  case.    It  is  manifest  that  the  true  character  of 
the  asdgnment  in  both  those  cases  was  to  confer  a 
charge  only.    The  distinction  between  those  cases  and 
the  present  is  suffidentiy  obvious  and  need  not  be 
dwdt  upon  further.    Other  questions  were  sugsested 
during  the  course  of  the  argument.    One  was  whether 
an  absolute  assignment  of  part  of  a  debt  oomes  within 
the  Act.    It  is  not  necessary  to  express  anv  opinion 
upon  that  question  farther  than  to  say  that  there 
seems  to  me  to  be  consideraUe  reason  for  saying  that 
Buoh  an  assignment  does  not  come  within  section  26,  ^ 


sub-section  6.  That  question,  however,  still  zsoiia 
open  for  argument  on  some  further  oocanoawhoiit 
arises.  Another  question  raised  in  the  second  appdi 
was  whether,  if  tms  were  not  an  absolute  asiigiinwiit, 
the  assignees  should  have  been  joined  as  pIsiniifEii 
It  is  not  necessary  to  decide  that  qnestian.  !Dui 
bdnff  an  absolute  assignment  the  aotion  is  not  main- 
tainable by  the  plaintiff.  The  appeal  from  tiis  fint 
order  must  therefore  be  allowed. 

Cozens-Habby,  L.  J.,  read  the  following  jndgmot: 

The   question    raised   by  this  appeal  is  imtfaer  i 

document  of  the  7th  of  Miudi,  1901,  is  "  an  sbnlnle 

assignment  (not  purporting  to  be  jsy  way  of  charge 

only) "  within  the  meaning  of  section  25,  sob  aoctioB 

6,  of  the  Judicature  Act,   1873.    Now  it  has  been 

repeatedly  hdd  that  the  word  «  absolute  **  does  sot 

mean  absolute  by  way  of  sale,  and  that  an  sasigB- 

ment  may  be  "absolute"  though  by  way  of  moit- 

gaffe :    see    Burlinson  v.   ffall,  32  W.  B.  492,  12 

0.  B.  D.  347 ;    Tancred  v.  Ddagoa  Bay  BaUway  Gk 

Those  were  decisions  of  Divisional  Oourts,  bat  tls 

Oourt  of  Appeal  has  adopted  the  same  viev.  h 

Durham  Brothers  v.  Bobertson^  [1898]   1  a  B.  160, 

46  W.  IL  Dig.  9,  this  court  hdd  that  the  partiods 

document  in  question  was  not  absolute  bat  oos- 

ditionaL      Chitty,    L.J.'8,    judgment   is,   howvicr, 

very  much  in  point.     [His  lordship  r4«d  from  tte 

judgment  in  tl^t  case,  at  pp.  771,  772.]     It  vh 

suggested  to  us  in  argument  that  this  was  in  seme  wf 

inconsistent  with  the  subsequent  case  in  this  ooazt 

of  Mercantile  Bank  of  London  v.  Evans.     I  osDood 

however,  adopt  this  contention.    On  the  oonstnctiaD 

of  the  particular  document  before  them,  the  conrtintiat 

case  held  that  there  was  not  an  assignment  of  the  wIioIb 

debt.    The  podtion  of  a  moitaigee  of  a  debt  wai  ooi 

in   any   way   challenged.      I    may    observe  thai 

A.  L.  Smith,  L. J.,  was  a  party  to  the  dedaion  io 

Burlinson  v.   EalL    11  on  the  oonstruotiou  of  ftt 

document    it   appears   to   be   an   Absolute  ssap 

ment,  though  suojeot  to  an  equity  of  redempDoa 

express  or  implied,  it  cannot,  in  my  opinion,  bi 

material  to  connder  what  was  the  oonsideratioD  fcr 

the  assignment  or  whether  the  security  waa  ix  1 

fixed  and  definite  sum,  or  for  a  ourrent  account,  b 

dther  case  the  debtor  can  safdy  pay  the  aaaigiM 

and  he  is  not  concerned  to  inquire  into  the  state  01 

the  accounts  between  the  assignor  and  the  asai^iiM'' 

Nor  does  it  matter  that  the  assignee  has  obtsind  1 

power  of  attorney  and  a  covenant  for  further  swff- 

anoe  from  the  asdgnor.    Both  these  elements  wsn 

found  in  Burlinson  y.  HaU.    The  real  question,  ai^ 

in  my  opinion  the  only  question,  is  this :  Does  tlM 

instrument  purport  to  lie  by  way  of  charge  only?  ^ 

remains  to  appfy  these  prindples  to  the  document  w 

the  7th  of  March,  1901.    In  my  opinion  this  11  •& 

absolute  assignment,  and  it  does  not  purport  to  be  by 

way  of  charge  only.    It  asiigns  all  money  dne  or  to 

become  due  under  the  contnci    It  follows  tbat  t^ 

plaintiff  Hup^hes  has  no  risht  of  action,  and  that  ^ 

order  of  Wnght,  J.,  must  be  discharged.   In  the  vmv 

which  I  take  it  is  not  necessary  to  express  any  opioioB 

upon  the  second  appeaL 

Solidtors  for  the  plaintiff,  Patersons^  Snow,  BUoob, 
A  Kinder,  for  Hadley  A  Dain, 


9 

Solidtors  for  the  defendants,  G'.  J*  Vanderpump  * 
Son,  for  Daniel  Evans,  Brecon. 
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IParwell,  J.  J 


June  25. 


In  re  Chbnoweth. 
Wabd  v.  Dwelley.  (a.) 


AdminUtration  —  Gavelkind  —  Descent  —  PariihilUy 
among  Jiein  male — Extension  to  cdlaterdls. 

The  ride  that  land  hdd  according  to  the  tenure  of 
gavelkind  is  partible  among  the  nearest  mole  heire 
eodende  to  coUaUrah  to  the  remotest  degree. 

SummoDB. 

"FnmdM  Ohenowethy  the  testator,  died  on  the  23rd 
of  Maroh,  1901. 

An  originating  suHunonB  was  taken  ont  to 
determine  the  oonrtruotion  of  his  will,  and  the  oonrt 
fouiid  that  in  the  events  tiiat  had  happened,  the 
teetator  had  died  intestate  as  to  his  residnary  real  and 
personal  estate. 

By  an  order  of  the  oonrt  dated  the  16th  of  May, 
1901,  it  was  declared  that  there  was  an  intestacy  of 
the  reddnsry  real  and  personal  estate,  and  inqnuies 
were  directed  as  to  who  was  the  heir-at-law  and  who 
-were  the  heir  or  heirs  according  to  the  custom  of 


The  master  was  unable  to  determine  who  were  the 
heirs  according  to  the  custom  of  gavelkind,  and  the 
amainons  was  therefore  adjourned  to  court. 

At  his  dttktk  the  testator  held  four  freehold  houses 
at  Milton,  near  Gravesend,  in  the  county  of  Kent. 
The  presumption  was  that  these  houses  were  held  by 
the  tenure  ox  gavelkind,  and  there  was  no  evidence  to 
rebut  it.  The  testator  left  no  lineal  descendants  and 
no  brothers  or  sisters  or  lineal  descendants  of  them ; 
his  nearest  collateral  male  relatives  on  the  paternal 
Bide  at  the  time  of  his  death  being  two  first  cousins 
and  the  three  sons  of  a  deceased  first  cousin. 

The  point  to  be  dedded  was  whether  the  rule,  that 
land  held  according  to  the  custom  of  gavelkind  was 
partible  among  the  nearest  male  heirs,  extended  to 
collaterals  in  all  degrees,  or  to  the  issue  of  brothers 
and  sisters  only. 

S.  Longford  Lewie,  for  the  plaintiff,  the  executor 
of  the  will. 

Jenkin$t  K.C.y  and  H,  Greenwood,  for  testator's 
heir-at-law. — ^The  question  was  one  of  fact.  ThA  rule 
of  partibility  in  ffavelldnd  did  not  extend  among 
ooliaterals  beyond  brothers  and  the  issue  of  brothers : 
Muggleton  v.  BameU,  6  W.  B.  182,  2  H.  &  N.  653 ; 
Hooke  V.  Eooke,  11  W.  B.  105,  1  H.  ft  M.  43 ;  Bacon's 
Abridgment  under  Descent  (D),  ed.  1832,  v^  2, 
p.  641 ;  and  Ooke  on  litt.  140a. 

Upjohn,  K,C.y  and  J*  Bandall  Stainer. — (Gavelkind 
was  the  common  law  of  Kent.  If  the  question  to  be 
dedded  was  one  of  fact  only,  then  there  was  ample 
authority  that  the  rule  as  to  partibility  exten&d 
beyond  brothers  and  the  issue  of  brothers.  There 
were  two  unreported  cases  mentioned  in  a  note  in 
Bobinson  on  Gavelkind  (5th  ed),  at  p.  93u— viz..  Cole 
V.  Wade,  1790,  and  In  re  FuUaaer,  1812.  The  land 
was  partible  among  all  the  male  heirs. 

Counsel  referred  to  the  Statute  de  Prserogativa 
Begis  (17  Bdw.  2,  c.  16) ;  An  Act  Changing  the 
Custom  of  Gavelkind  31  (Hen.  8,  c  3);  Tear  BocAs  of 
2  Bdw.  3,  12;  3  Bdw.  3,  38;  5  Bdw.  3,  64;  8  Bdw. 
3,  42 ;  26  Hen.  8,  4 ;  Ohitty  on  Desoents,  186-9 ; 
Tliird  Beport  of  the  Beal  Property  Commiasioners, 
p.  8;  Lambaide's  Perambulation  of  Kent,  1656, 
p.  584 ;  Cruise's  Digest,  tit.  29,  cap.  5,  s.  2. 


Fabwsll,  J.,  held  that  the  question  was  one  of  law 
and  not  of  inct,  in  tins  respect  differing  from  questions 
relatinff  to  ordinary  manorial  customs,  which  had  to 
be  estamished  by  evidence.  The  tenure  of  gavelkind 
was,  however,  part  of  the  common  law  in  Sent.  In 
so  far  as  it  was  a  question  of  law  it  was  necessary, 
according  to  the  usual  practice  of  the  courts,  in  the 
absence  of  direct  decisions,  to  dte  the  opioions  of 
learned  writers  on  the  law.  His  lordship  found,  on 
consulting  works  such  as  Bobinson  on  Gavelkind, 
Watkins  on  Descents,  Chitty  on  Descents,  the  Third 
Beport  of  the  Beal  Property  Commissioners,  and  Mr. 
Blton's  book  on  the  Tenures  of  Kent,  that  the 
opinion  generally  held  was  in  ftivour  of  the  absolute 
goierality  of  the  rule  as  to  partibility.  Am  against 
this  view  there  were  only  the  opinions  of  two  con- 
veyancers given  in  the  case  of  Gooding  v.  Gooding,  a 
case  which  wascompromised,  but  was  disonssedin  Chitty 
on  Descents,  1825,  p.  183,  and  a  statement  made  in 
Bacon's  Abridgment  under  Descent  (D).  But  even 
assuming  that  the  question  was  one  of  fa!ct  and  not  of 
law,  it  was  dear  from  Doe  d.  Mason  v.  Mason, 
3  WiL  63,  that  a  single  instance  was  snffident  to 
prove  a  custom  of  the  sort,  and  such  an  instance  was 
found  in  an  unreported  case  of  Cole  v.  Wcuie,  from 
whidi  it  appeared  tiiat  second  cousins  once  removed 
had  been  accepted  as  co-heirs  in  gavelkind.  The 
result  was  that  he  found  as  a  question  of  fact  what 
he  had  already  found  as  a  question  of  law,  tiiat  the 
rule  of  partibility  in  gavelkind  extended  to  coUaterals 
to  the  remotest  degree. 

Solidtors  for  all  parties,  Calkin,  Lewis,  dk  Stokes* 


(a.)  Beported  by  J.  H.  Davixs,  Esq.,  Barrister-at- 

Law. 


In  re  Baitebs. 
Beykolds  V,  Ellis,  (a.) 

Married  woman — Husband  and  wife—Settlement — Cove* 
nant  to  settle  after'aoquired  property  —  Bequest  to 
separate  use  subfect  to  restraint  on  anticipation — 
"  During  the  coverture  " — Property  acquired  after 
decree  of  separation  pronounced  by  foreign  court — 
Marriage  with  foreigner — Domidl — Settlement  in 
English  form — Subject-matter  of  settlement  in  England* 

Where  a  legacy  is  given  to  a  married  woman  for  her 
separate  use  absolvitely,  and  by  a  subsequent  clause  in  the 
will  she  is  restrained  from  anticipation;  inasmuch  as  she 
would,  notvntJistanding  the  restraint,  be  entitled  to  the 
interest  on  the  legacy  when  the  time  for  paying  such 
interest  arrived,  the  legacy  is  bound  by  a  covenant  to 
settle  after-acquired  property  contained  in  her  jnarrutge 
settlement. 

Where  by  the  law  of  a  foreign  country  a  decree  of 
judicial  separation  pronounced  by  a  court  in  such  country 
has  no  effect  on  the  property  rights  of  the  husband  and 
wife,  property  falling  into  possession  after  the  pro- 
nouncemenJt  of  the  decree  is  bound  by  the  covenant* 

Davenport  v.  Marshall,  ante,  p.  39,  [1902]  1  Ch*  82, 
distinguished* 

On  the  marriage  of  an  Englishwoman  with  an  Italian 
property  in  England  was  made  the  subject  of  a  settlement 
in  English  form*  Hye  settlement  was  executed  by  the 
intended  husband  and  wife  in  Italy,  where  the  marriage 
took  place.  By  the  law  of  Italy  the  settlement  would  have 
been  invalid,  not  only  through  informalities  attending 
its  escecuUon,  but  cdso  oecause  it  contained  dispositions  of 
property  prohibited  by  that  law* 

Hdd,  that  the  settlement  must  be  construed  according  to 
English  law* 

(a.)  Beported  hj'BU'L*  OsMiSTOir,  Esq.,  Barrister- 

at-Law. 
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SM,  ako,  thai  the  covenant  to  $etUe  t^fter-acquired 
property  on  the  truets  of  the  setOemenl  uhu  valid  and 
could  he  enforced,  even  though  by  the  law  of  the  matrix 
monial  domicil  such  iruite  were  UleyaL 

Viditz  V.  O'Hagan,  48  W.  E.  616,  [1900]  2  Ch.  87, 
distinguiaJied^ 

Action  without  witaeneB. 

This  WM  an  action  brought  by  the  present  tnutee 
of  the  settlement,  d&ted  the  28th  of  March,  1878, 
made  on  the  marriage  of  Kate  Anderton  with 
Angelo  Faveroni,  to  determine  whether  two  legadei 
bequeathed  to  her  were  subject  to  a  covenant 
to  settle  after-acquired  property  contained  in  that 
settlement. 

The  settlement,  whiohwas  in  the  ordinary  English 
form  and  had  reference  to  a  sum  of  money  iniich 
was  then  invested  in  an  English  security,  contained 
a  power  to  call  in  the  sum  and  invest  it  in  other 
English  securities,  and  provided  that  the  income 
should,  during  the  joint  Uvea  of  the  wife  and 
husband,  be  paid  to  the  wife,  and  after  the  death  of 
one  of  them,  to  the  survivor  during  his  or  her  life, 
and  after  the  death  of  the  survivor  that  the  capital 
should  be  held  in  trust  for  tiie  children  of  the 
marnaffe,  and  in  default  of  such  children,  if  the  wife 
survived  the  husband,  for  her  absolutely,  but  if  the 
husband  survived  the  wife,  as  she  should  by  will 
appoint,  and  in  default  of  amointment  for  such 
person  or  persons  as  under  the  statutes  for  the 
distribution  of  the  effiscts  of  intestates  would  have 
become  entitled  thereto  at  her  deatii  if  ^  had  died 
possessed  thereof  intestate  and  without  having  been 
married.  The  settlement  contained  a  common  form 
covenant  on  the  part  of  the  wife  to  settle  after- 
acquired  property  on  the  trusts  of  the  settlement 

Prior  to  her  marriage  Kate  Faveroni  had  an 
English  domicil;  Angelo  Faveroni  was  then  a 
lieutenant  in  the  Italian  army.  In  accordance  with 
the  rules  of  that  service  she  deposited  £1,000  with  the 
Italian  military  authorities;  it  appeared  from  the 
evidence  that  that  sum  constituted  her  " dote"  or 
marriage  portion,  and  could  not  be  withdrawn  untQ 
the  husband  had  left  the  service  or  the  wife  had  died. 
The  marriage  was  solenmised  in  Italy,  tiie  settlement 
having  been  previously  executed  by  both  husband  and 
wife  in  that  country. 

Thero  were  no  children  of  the  marriage,  and  on  the 
8th  of  March,  1898,  an  Italian  tribunal  decreed  the 
separation  of  Kate  Faveroni  and  Angelo  FaveronL 
Since  the  date  of  the  decree  they  lived  apart. 

By  his  will,  dated  the  17th  of  February,  1877, 
Mmick  Bankes,  who  died  ou  the  16fch  of  June,  1881, 
and  who  was  the  father  of  Kate  Faveroni,  bequeathed 
to  her  certain  proper^  subject  to  the  life  interest 
therein  of  his  widow.  The  will  contained  a  declaration 
that  all  moneys  by  his  will  made  payable  to  any 
female  should,  during  any  and  every  coverture,  be 
paid  .to  her  for  her  sole  and  separate  use  free  from 
marital  control  when  and  as  the  same  should  become 
due  and  payable  and  so  that  she  should  not  have 
power  to  deprive  herself  of  the  benefit  thereof  1^ 
anticipation,  and  that  her  receiDt  alone,  whether 
covert  or  tdjbt  should  be  a  good  discharge  for  such 
moneys. 

By  her  will,  dated  the  8th  of  November,  1892, 
Eleanor  Bankes  (the  widow  of  Meyrick  Bankes),  who 
died  on  the  25th  of  January,  1899,  and  who  was  the 
mother  of  Kate  Faveroni,  t!equeathed  to  her  a  legacy 
of  £1,000. 

It  appeared  from  the  evidence  that  Kate  Faveroni 
on  her  marriage  acquired  an  Italian  domicfl ;  that,  in 
Italy,  marriage  does  not  a£ESact  the  rights  of  the  wife 
in  respect  of  her  property  except  in  regard  to  the 
"dote'*  hereinbefore  referred   to;    ana    that  the 


decree  of  separation  ha^l  no  other  e£bet  tiisa  to 
sanction  the  separation  of  the  husband  and  wife  bj 
their  mutual  consent,  and  to  idlow  them  to  fin 
apart  from  each  other.  It  also  appeared  thst.  bf 
Italian  law,  the  settlement  of  the  28tih  of  MM, 
1878,  was  invalid,  for  the  reasons  th»t  it  wai  notk 
the  prescribed  form,  was  not  executed  betoe  a  notKy, 
tiiat  it  violated  the  Italian  law  of  euooessioii,  i&d 
that  Italian  law  does  not  recognize  trusts. 

After  the  issue  of  the  writ  Angelo  F*verani  beem 
of  unsound  mind,  and  by  an  order  of  the  court  tk 
official  soUcitor  was  appointed  his  guardian  ad  Uim. 


Buckmaeterj  K,0.,  and  8.B.L.  Druce,  far  the  plaiiit% 
supported  the  setUement  ou  the  ground  that  it  nrait 
have  been  the  intention  of  the  parties  that  EngUahlaw 
sbould  apply. 

They  dted  Van  GrvUen  v.  Digby,  11  W.  fi. 
230,  31  Beav.  561 ;  South  African  Breweriee  v.  Ki^. 
48  W.  £.  289,  [1900]  1  Ch.  273 ;  Hamlun  v.  TaUiv 
DUtillery,  [1894]  A.  O.  202 ;  and  In  re  Migret,  [1901] 
1  Ch.  647,  49  W.  B.  Dig.  37. 

H.  Terrdl,  K.C.,  and  P.  8.  Btokes,  for  Mrs.  Fsvsmbl 
— ^Whether  English  or  Italian  law  goTetms  the  oot- 
struction  of  the  settiement,  Mrs.  Faveroni  is  siw* 
lutely  entitled  to  both  legacies.  With  respect  to  tia 
property  which  she  took  under  her  father^s  will,  tiM 
case  is  covered  by  In  re  Ourrey^  34  W.  R.  541,  32  CSlD. 
361.  A  covenant  1^  a  woman,  that  if  during  covsrtozQ, 
she  shallbecomeentitled  to  any  property  aa  to  wfaidiihe 
is  restrained  from  antidpation,  she  will  settle  such  no- 
perty,  is  inoperative,  mthreq^eot  to  the  legacy  wmok 
she  took  under  her  mbther's  will,  that  legacy  did  nd 
fall  due  until  after  the  separation,  and  she  is  reLeswl 
from  the  covenant  to  settie  that  legacy  on  the 
principle  of  Davenport  ▼•  Manhall,  ante^  p.  39,  [1902] 
1  Ch.  82.  The  obiect  of  the  csvenant  is  to  ezoliid« 
the  husband ;  in  Bneland  the  wife  is  protected  hf^ 
separation  order,  and  thereupon  beoomea  a  feme  wl 
There  is  no  difference  between  such  a  case  and  tiN 
present  case,  whero  the  wife  is  treated  aa  a/eme  aofebf 
the  Italian  law  both  before  and  af ler  the  aeparatioD. 

A$ibury,  JT.C,  and  T.  T.  Methold.  for  Mr.  FavsnnL 
— ^The  restraint  on  anticipation  endures  onljr  to  tto 
date  of  payment,  and  then  becomes  inoperative;  tin 
legacy  under  her  father's  will  thereupon  became  psT* 
able  to  her  :  Inre  Sown,  33  W.  B.  58,  27  Ch.  D.  411; 
In  re  Holmes,  67  L.  T.  Bep.  335 ;  and  In  re  Wood,  61 
L.  T.  Bep.  197,  38  W.  B.  Dig.  125.  This  legacy  ii 
tlieref  ore  caught  by  the  covenant  to  settle .  Dwemni 
V,  MarehaU  Iws  no  applioation ;  that  was  a  case  of  as 
English  judicial  separation  which  resulted  in  seoiioo 
57  of  the  Divorce  Act  coming  into  operation.  It  ■ 
absurd  to  say  that  a  voluntary  separation  has  tht 
same  eflBact :  on  this  point  they  cited  Dfxwee  v.  C^M 
33  W.  B.  869,  30  Ch.  D.  500. 

0.  Z.  GWe,  for  the  legal  personal  reprosentstivw 
of  Mrs.  Bankes. 

TerreU,  K.C.,  in  roply.— In  regard  to  the  legeoy  ^ 
to  which  she  was  resteained  from  antidpatton,  the 
words  of  Chitty,  J.,  in  In  re  Currey^  32  Ch.  D.,  stp- 
363,  are  in  point.  In  re  Bourn  and  In  re  HoimM  only 
say  that  when  there  is  a  bequest  to  a  married  wo>b*P 
for  her  separate  use  absolutely,  and  the  gift  ^ 
followed  by  a  restraint  of  anticipation,  the  properlj 
may  be  transferred  to  her  as  soon  as  it  falls  ssto 
possession ;  it  does  not  follow  that  she  can,  before  the 
property  falls  into  possession,  covenant  to  alienate^ 
If  it  doss,  the  same  argument  would  extend  to  eyeiy 
case  of  restraint  upon  anticipation. 

BUGXLBT,  J.— The  only  question  I  have  to  deoide 
at  the  present  moment  is  tius :  Mr.  Terrell,  ^P^ 
iu  for  the  wife,  says  it  is  immaterial  to  dstsnniB' 
whether  Bngfish  law  or  Italian   law    H»pliei,  for 
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"whether  it  be  the  one  or  the  other,  the  wife  is 
entitled.  To  that  Mr.  Astbnry,  for  the  husband, 
replies  that  if  ^e  Italian  law  is  applicable,  no  doubt 
the  oovenant  is  inoperatiYe,  but  that  if  the  English 
law  applies  the  oowiant  to  settle  after-aoquired 
property  is  operatiTe,  and  therefore  it  is  neoessarv 
to  say  which  law  applies.  Substantially  I  think 
'what  I  have  to  deoiae  is  whether  the  oorenant  by 
the  lady  to  settle  after-aoquired  property  contained 


settlement  is  valid  if  the  English  law  is  the 
lan^  to  f>e  appUed, 

Now  the  settlement  was  executed  on  the  28th  of 
July,  1878.     I  am  proceeding  now  upon  the  hypo- 
thesis that  the  EngUsh  law  fa  applicable.      It  con- 
tained a  covenant  to  settle  after-aoquired  property  in 
the  Turaal  form — ^that  if  she  was,  or  during  the  then 
intended  coverture  she  or  the  husband  in  her  right 
should  he  or  become  entitled  to   real   or  personal 
property  of  the  value  of  £100,  then  it  should  be 
settled.     Theproperty  as  to  «whidh  the  question  arises 
is  of  two  descriptions.    The  first  which  I  will  take  is 
TOoperty  which  she  derives  under  her  fatiier's  vnlL 
Her  father  died  in  1881-^that  is  to  say,  three  yean 
after  the  date  of  the  settlement.    His  will  contained 
certain  dispositions  in  her  favour,  and  his  wiU  con- 
tained this  clause.      [His  lordship  then   read  the 
declaration  above  set  out,  and  continued :]  Now  upon 
words  such  as  those  the  Cburt  of  Appeal  has  held,  in 
In  re  Bown  and  In  re  Holmes,  that  when  the  time 
oomes  at  which  the  legacy  is  payable  or  transferable, 
the  married  woman,  whether  under  coverture  or  not, 
is  entitled  to  ask  for  payment  or  tnmsf er,  notwith- 
standing the  words  that  she  should  not  have  power 
to  deprive  herself  of  the  benefit  thereof  by  anticipation. 
To  express  that  in  my  own  words  as  matter  of  con- 
struction, a  clause  such  as  this,  direoting  payment  at  a 
date,  and  then  saying  that  tilie  payee  shall  not  have 
pow€«  to  deprive  herself  of  the  benefit  thereof  by 
anticipation,  means  by  way  of  anticipation  before  the 
date,  heoause,  if  the  date  for  payment  comes,  and  the 
lady  receive  the  monev,  then  the  donor  or  grantor 
cannot  sajr  that  she  shall  not  spend  it  or  do  mat  she 
pleases  with  it,  give  it  away — and,  as  matter  of  con- 
struction, the  restraint  on  anticipation  is  one  which 
endures  up  to  the  date  of  payment,  and  as  from  the 
date  of  payment  becomes  moperative.    That  seems  to 
me  to  M  the  offset  ci  In  re  Bourn  and  In  re  Holmes. 
Then  Mr.  Terrell  savs,  and  says  truly,  that  in  In  re 
Ourrey  Ohitty,  J.,  following  previous  decisions,  and  in 
particular  one  of  Sir  George  Jessel  in  In  re  EUis' 
TruOs,  22  W.  B.  448,  L.  B.  17  Bq.  409,  held  that 
a  restraint  on  anticipation  is  equivalent  to  a  restraint 
on  alienation,  and  tiiat,  therefore,  when  there  is  an 
effoctual   resteaint   on   anticipation   the   person   so 
restrained  csnnot  alienate,  because  that  is  a  form 
of  anticipation.     Now  what  took  place  here?     In 
1878  the  lady,  who  was  not  entitled  to  this  propertv 
at  all  at  that  time,  because  it  came  under  the  wiU 
of  a  person  who  died  in  1881,  covenanted  that  if  she 
^  became   entitled  to  any  money  she    would    settle 
it.     Under  the  wiU  of  a  testator  who  died  in  1881 
she  became  entitled  to  property  upon  whioh  there 
was  a  restraint  on  anticipation  until  the  date  of  pay- 
ment, if  my  view  of  the  construction  ia  right  as  to  the 
effect oilnre Bown  and  In  re  Holmes.    As  soon  as 
the  date  of  payment  arrived  tiiat  was  money  which 
simply  belonged  to  her.    Hhe  could  take  it  snd  spend 
it,  and  if  she  would  take  it  and  spend  it  I  am  unable 
to  understand  why  she  should  not  l>y  her  ante-nuptial 
settlement  executed  in  1878  have  bound  herself  that 
that  money,  whioh  she  might  have  spent,  she  would 
not  spend,  but  would  settle.    I  do  not  think  that  In 
re  Ouirrey  applies  to  a  state  of  things  in  which  the 
oUuse  is  in  the  form  of  In  re  Bown  and  Inre  Holmes, 
and  in  the  form  in   which   it  ia  here.     Directly 


you  find  that,  under  the  operation  of  the  gift,  she 
becomes  entitled  to  the  money,  so  that,  under  the 
form  of  the  gift,  there  is  no  longer  any  restraint  on 
anticipation,  or,  which  is  the  same  thing,  restraint  on 
alienation,  I  do  not  know  why  she  should  not  become 
bound  by  her  covenant  to  deu  with  it  in  a  particular 
way.  It  seems  to  me,  therefore,  that,  as  regards  this 
property  under  the  father's  will,  this  covenant  is  a 
covenant  operative  as  from  the  date  when  the  interest 
under  that  will  became  payable. 

Now  the  other  property  waf  property  which  she 
derived  under  her  mother's  will,  and  that,  so  I  am 
told,  was  simply  a  le|^y  of  £1,000.  There  is  no 
clause  about  any  restraint  on  anticipation  as  regards 
that.  That  is  money  whioh  came  to  her  during  the 
marriage,  and  the  question  is  whether  the  covenant  to 
settle  applies  to  that.  As  to  this  sum — and  if  I  was 
wrong  as  to  what  I  have  said  as  to  the  sum  under  the 
father's  will  also — another  argument  is  raised,  and 
it  is  this— namely,  ihat  there  was  in  March,  1808,  a 
decree  of  separation  pronounced  by  an  Italian  court, 
and  it  is  said  that  the  oovenant  to  settle  after- 
acqidred  property  became,  as  &om  1898,  a  dead  thing, 
beoause  the  covenant  was  to  settle  what  came  to 
her  during  any  coverture,  and  that  the  coverture  was 
then  over ;  and  it  is  said  that  a  decision  of  my  own 
in  Davenport  v.  MarshaU  is  applicable  to  that  state 
of  things.  I  do  not  think  Davenport  v.  Marshall  has 
anythizur  to  do  wi^  it.  The  ground  of  Davenport  v. 
MarshaU  was  this,  that  as  from  a  decree  pronounced 
by  tiie  Divorce  Oourt  in  this  country,  or  a  judicial 
separation  pronounced  by  the  oourt,  a  section  of  the 
Hiatrimonial  Causes  Act  enacts  that  the  wife  shall, 
from  the  date  of  tiie  order,  be  considered  as  a  feme 
sole  with  respect  to  property,  and  I  thought  ^t  a 
oovenant  to  settle  after-acquired  property  was  only 
intended,  according  to  its  true  construction,  to  apply 
during  suoh  time  as  that  state  of  things  did  not  exist, 
when  she  was  not  a  feme  sole  with  respect  to  property. 
Now  the  evidence  as  to  this  Italian  order  is  mat  it 
has  no  suoh  ^eot  as  a  judicial  separation  decree  of 
the  English  court  The  evidence  as  to  the  Italian 
Law  is  tiiat  neither  the  marriage  of  an  Italian 
person,  nor  a  separation  order,  as  a  separation  order, 
has  any  effect  on  the  wife's  property,  and  that  she 
remains  entitled  to  property  as  if  she  had  never  been 
married,  and  that  a  separation  order  does  not  alter 
her  right  in  respect  of  property.  The  whole  ground, 
therefore,  of  the  decision  in  Davenport  v.  Marshall  is 
diffarent,  and  I  think  the  point  does  not  arise. 
Under  these  circumstances  it  seems  necessary  to 
detennine  whether  the  Bnglish  or  the  Italian  law  is 
apjJicable. 

H.  TerreU,  £.0.— This  contract  must  be  construed 
as  an  Italian  contract.  In  marriage  settlements,  in 
tiie  absence  of  a  contrary  intention,  the  rule  of  con- 
struction is  tiiat  the  law  of  the  domidl  of  the  husband 
applies:  Dicey's  Oonflict  of  Laws,  p.  652.  Here, 
admittedly,  the  matrimonial  domicu  was  Italian. 
Tha  settkment  was  executed  by  both  parties  in  Italv. 
The  marriage  was  solemnized  in  Italy,  where  the 
parties  intended  to  permanently  reside.  Van  GruUen 
V.  Dighy  is  distinguishable.  If  the  settlement  is 
construed  according  to  Italian  law,  it  is  wholly 
invalid.  Furttiermore,  by  the  alteration  in  the  wife's 
domicfl  her  power  to  carry  out  the  contract  to  settle 
after  acquired  prc^perty  came  to  an  end,  for  her 
covenant  that  she  thU,  at  a  date  when  she  is  subject 
to  Italian  law,  do  something  which  is  not  allowed  by 
that  law. 

He  referred  to  Chamberlain  v.  Napier,  29  W.  B. 
194,  16  Oh.  D.  614,  and  Viditz  v.  O'Hagan,  48  W.  B. 
516,  [1900]  2  Oh.  87. 

T.  T.  M€thold.^ThBre  are  dear  efidsnoes  of  a 


666 


THE  WEEKLT  BEPORTEB. 


[Amg.  16.  int.] 


Yd.  I. 


High  Ooxtbt.     In  bb  Bavkbs.— Jagksov  «.  Thb  OoioassioHEBfl  of  IVLAjm  Bstxvxjx.    Hish  Oonn. 


oontrary  intentum  within  Van  OruUen  ▼.  Dighy  ;  for 
example,  tbe  inyettment  daute,  which  oonfinei 
inTestment  to  England,  and  the  ultimate  limitation 
to  the  next-of-kin  aooording  to  the  ■totute.  The 
whole  of  the  settlement  would  have  been  inyalid 
according  to  the  Italian  law.  It  is  impoenble  to 
suppose  that  a  contract  should  be  entered  into  with 
reference  to  a  law  by  which  it  would  be  invalid. 
[He  referred  to  In  re  Barnard^  56  L.  T.  Bep.  9, 
35  W.  £.  Dig.  177 ;  Go.  litt.  42a.]  The  covenant  to 
assign  after-acquired  property  operated  in  equity  as 
a  conveyance. 

H.  TerreU,  K.O;  replied. 

BucKLBY,  J.,  stated  the  facts,  and  continued:  It 
seems  to  me  tiiat,  upon  those  tusts,  I  ousht  to  arrive 
at  the  conclusion  that  the  parties  intended  to  contract 
according  to  the  English  law.  The  general  proposi- 
tion as  stoted  in  Dicey's  Conflict  of  £aws,  at  p.  653, 
is  this,  that  "  a  marriage  contract  or  settlement  will, 
in  the  absence  of  reason  to  the  contrary,  be  construed 
with  reference  to  the  law  of  the  matrimonial  domidL" 
The  matrimonifd  domidl  here  was  Italian,  no  doubt, 
so  ihakt  primd  facie  this  ought  to  be  construed  with 
reference  to  the  law  of  the  matrimonial  domidL  But 
is  there  reason  to  the  contrary  ?  It  seems  to  me,  on 
the  facts  I  have  mentioned,  there  is  reason  to  the 
contrarv.  I  therefore  think  tiie  English  law,  and  not 
the  Itauan  law,  ought  to  be  applied. 

Then  this  is  further  argued,  that,  though  acoordiiu^ 
to  the  English  law,  which,  I  think,  has  to  be  applied 
the  lady  covenanted  that  she  would,  at  a  future  time, 
so  dispose  of  her  after-acquired  property  as  that  it 
would  come  within  the  settlemect,  yet  that  when  she 
married  an  Italian  she  acqidred  an  Italian  domicil, 
and  could  no^  according  to  the  Italian  law,  do  that 
thing  and  therefore,  upon  the  doctrine  of  VidUz  v. 
0*Hagan,  it  is  said  that  the  covenant  cannot  have 
effect.  Now  it  seems  to  me  that  that  is  not  so.  In 
Viditz  V.  O^Hagan  the  ^int  was  that  the  settlement 
was  executed  1^  an  mfant  who  could  not  bind 
herself  at  all,  and  the  question  was  whether,  by  acts 
done  after  attaining  majority,  there  had  been  such 
an  affirmation  of  the  settlement  as  that  it  became 
binding;  in  other  words,  the  settiement,  when 
executed,  was  nothing,  and  unless  you  applied  the 
English  law  as  to  aflirmataon  and  contlnnation  it 
bound  nothing.  Now  here,  if  I  am  ri^ht,  the  settle- 
ment at  the  outset  was  binding  because  it  was  executed 
by  a  person  competent  to  bind  herself.  Then  if  I  am 
entitled  to  treat  the  English  law  as  beine  applicable 
to  it,  she  could,  according  to  our  law,  bind  herself 
in  respect  of  her  after  acquired-property,  and  although 
it  tooK  the  form  of  a  covenant,  and  not  of  an  assign- 
ment, that  would  make  no  diffarence.  On  that 
ground  it  seems  to  me  that  the  covenant  was  effectual, 
and  I  therefore  hold  that  this  matter  is  to  be  governed 
by  Twiglisn  law. 


Solicitors,  Woodcock^  Byland^  A  Parhert  for  A.  fif. 
Reynolds,  Liverpool;  Botvdiffe,  BawU,  ACo^yiai  Peaoe 
A  Ellis,  Wigan ;  TF.  H,  Winterhotham  Crosse  A  Sons. 


IV.      I 
S  J.)  I 


June  18. 


By  the  Schedide  to  the  Stamp  Ad,  1891,  a  M, 
oovenant,  or  iwfyrwMint  of  any  hind  ufhatsoeoer,  heingtk 
only  or  principal  or  primary  security  for  any  aiiM% 
{except  upon  the  original  creation  thereof  hy  way  of  nk 
or  security  t  and  except  a  superannuation  awsMity)  or  fir 
any  sum  or  sums  of  money  at  slated  periods,  Mt  beit^ 
interest  for  any  principal  sum  secured  by  a  dtdy  ^amftd 
rnatrumtnt  or  rent  reserved  by  a  lease  or  taek,  it  cher^ 
able  if  for  a  definite  and  certain  period,  sothat  ikeittal 
amount  to  be  ultimately  payable  can  be  ascartaiwdt  vSk 
tJie  same  ad  valorem  duty  as  a  bond  or  oovencmt/cf  mk 
total  amount ;  if  for  the  term  of  life  or  an^  ottff 
indefinite  period  with  a  duty  of  2s.  6d.  for  every  £6,ad 
cUsofor  any  fractioncU  part  of  £5,  of  the  amiitityor 
sum  periodically  payable. 

A  deed  of  separation  entered  into  by  the  appeBaxtfod 
his  wife  contained  a  clause  to  the  effect  tJuit  the  apptrnt 
would  and  should  during  the  joint  lives  of  himidf  <ad 
his  wife,  if  his  wife  should  continue  to  perform  ni 
observe  the  stipulations  therein  contained  and  onhtrpai 
to  be  performed  and  observed,  pay  to  his  wife  "  tte  cfaar 
weekly  sum  of  £1,"  and  in  the  event  of  the  wife  wfw- 
ing  the  appelant  and  not  having  for feUed  paymmt  M^ 
his  lifetime,  the  sum  should  continue  to  be  paid  (o  ier  (jr 
her  husband's  representatives. 

EM,  that  the  agreement  was  a  security  jw  a 
indefinite  period  for  a  sum  of  money  at  weddypmoi^ 
and  not  for  an  annuity  or  yearly  sum  payable  by  w^ 
instalments,  and  was,  therefore,  only  IMle  toadTalorem 
duty  upon  the  sum  agreed  to  be  paid  weekly,  and  net  vpn 
the  total  amount  of  such  weekly  payments  for  a  year, 

Clifford  V.  Commissioners  of  inland  Revenue,  [1896] 
2  Q.  B.  187,  44  W.  B.  Dig.  76,  followed. 


K.  B.  Div. 

(Phillimore, 

JA0K80N  v.  The  Comhissionebs  of  IiOiAin) 

Bevenxts.  (a.) 

Inland  revenue-^ Stamp  duty — Separation  deed — Agree-' 
ment  in  consideration  ofjixed  weekly  payments — 2)uty 
ctssessable  on  covenant-Stamp  Act,  1891  (54  d  55 
Vict.  c.  39),  a.  4,  and  SiJiedule  J. 

■  ■  ■  ■  rt    ■    ■   ■  , 

(o.)  Beported  by  BBfiXiHB  Bbid,  Esq., 

at-Law* 


This  was  a  special  case  stated  by  the  Gommiwoai 
of  Inland  Revenue,  and  was  argued  before  PhiUimfln, 
J.,  sitting  for  a  Divisional  Court. 

The  facts  stated  were  as  follow:  On  the  Htiia 

March,  1902,  an  instrument  was  presented  on  behiB 

of  John  Jackson,  the  appellant,  to  the  OommisnoDea 

of  Inland  Revenue,  under  the  provisions  of  the  12tk 

section  of  the  Stamp  Act,  1891  (54  and  55Vkt.,e. 

39),  for  the  opinion  of  the  Commissioners  ss  to  tiM 

stamp  duty  with  which  the  instrument  was  shsige- 

able.     The  instrument  in  question  was  a  ^^j| 

separation  between  the  appellant  and  his  wife,aiia 

contained  the  following  clause:    "The  said  John 

Jackson  will  and  shall,  during  the  joint  lives  of  iixD- 

self  and  the  said  Eomia  Jackson,  if  the  said  Bmos 

Jackson  shall  continue  to  perform  and  observe  tbe 

stipulations  herein  contained,  and  on  her  part  to  be 

performed   and  observed,   pay  to   the  said  Emmi 

Jackson  the  clear  weekly  sum  of  £1 ;    and,  in  ^ 

event  of  the  said  Emma  Jackson  surviving  theftf 

John  Jackson,  and  not  having  incurred  a  forfeitnrB 

of  the  said  weekly  sum  in  his  lifetime,  the  same  ibig 

continue  to  be  paid  by  the  representatives  of  the  w 

John  Jaokson  during  the  remainder  of  the  life  cf  iv 

said  Emma  Jackson.    The  said  weekly  sum  shallbe 

paid  in  advance  on  the  Monday  of  each  ^^^ 

first  payment  to  be  made  on  Monday,  the  19th  w 

of  luroh  instant,  and  the  said  Emma  Ja<Jaoo  vm 

not  have  power  durins  her  coverture  to  antidpste  u^ 

same.'*    It  was  admitted  by  the  appellant  tiist»« 

deed  was  liable  under  section  4  (a)  of  the  Stamp  AA 

1891 ,  to  two  duties— (1)  a  duty  of  10s.  as  a  deed,  »J 

(2)  an  ad  valorem  duty  oy  reference  to  the  beading « 

charge  in  the  first  schedule  to  the  Stamp  Act,  1^ 

of   "Bond,  covenant,  or  instrument  of    ^JJ^ 

whatsoever.''    The  appellant  contended  that  the  » 

valorem  duty  payable  under  this  latter  head  war© 

be  calculatea  on  the  amount  payable  weekly   nsmwy. 

£1— and  that  the  above  clause  of  the  deed  wai  > 

«  covenant,  being  the  oody  security  for  a  sum  or  loitf 

of  money  at  stated   periods/'  and  that  the  sod 
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psymUe  was  £1,  and  the  duty  thereon 
2b.  6d. 

The  CommlflBionen  were  of  opinion  that  the  inftra- 
ment  was,  as  to  the  aboTe-  dause,  the  only  seoority  for 
an  anniii^  for  the  term  of  Hf e»  or  at  any  rate  lor  an 
iadefinite  period ;  that  the  amount  of  the  annuity  was 
£52,  and  tnat  duty  was  payable  at  the  rate  of  2s.  6d« 
for  every  £5  of  the  said  sum  of  £52. 

They  aocordinsly  assessed  the  duty  at  £1  78.  QcL*, 
and  they  assessed  a  farther  daty  of  lOs.  in  respect  of 
other  matter  contained  in  the  deed,  l^e  appellant 
admitted  the  correctness  of  the  assessment  as  to  the 
farther  daty  of  lOs.,  but  was  dissatisfied  with  the 
aseessment  so  far  as  it  related  to  the  sum  of  £1  7s.  6d., 
the  amount  of  the  ad  valorem  duty  held  to  be 
obargeable. 

The  questions  for  the  court  were  (1)  whether  the 
instrument  was  chargeable  with  the  cid  valorem  duty 
of  £1  7s.  6d.  in  accordance  with  the  assessment;  (2) 
if  not,  with  what  ad  valorem  duty  it  was  chargeable. 

J.  A*  Fooie,  K.O.,  and  Woodcock,  for  the  appellant. 
The  agreement  is  one  for  an  indefinite  period,  it  does 
not  purport  to  desl  with  an  annuity  or  with  annual 
payrments,  and  owing  to  the  uncertainty  as  to  the 
period  during  which  the  agreement  may  last,  the 
parties  haye  themsdves  stipulated  for  weekly  pay- 
ments. The  case  is  covered  by  that  of  Clifford  ▼. 
ConwnxMioMTs  of  Inland  Revenue,  [1896]  2  Q.  B.  187, 
44  W.  £.  Dig.  76,  and  the  duty  is  chargeable  on  the 
amount  of  the  weekly  sum  only. 

Sir  B.  B,  Finlay,  A.G.  {BowlaU  with  him),  lor  the 
CommiBsioners. — The  Commissioners  have  rightly 
decided,  looking  at  the  agreement  as  a  whole,  that  it 
is  one  for  an  mdefinite  period  and  is  intended  to 
provide  for  a  yearly  sum  to  be  paid  by  the  husband 
to  the  wife,  the  actual  payments  being  made  weekly. 
The  oase  is  really  governed  by  the  decisions  in  Jonea 
▼.  Commiesionere  of  Inland  Bevenue  and  Btoeetmeat 
AuUwMtic  Delivery  Oo*  v,  Commiaeioner$  of  Inland 
Bevenue,  reported  in  43  W.  B.  318,  [1896]  1  Q.  B. 
484,  where  instruments  which  provided  for  the 
payment  of  the  consideration  by  quarterly  payments 
were  held  to  be  chargeable  witb  an  ad  valorem  duty 
upon  the  same  principle  as  that  which  has  been  acted 
on  by  the  Oommissioners  here.  If  the  contention  of 
the  appellant  is  right,  then  the  shorter  the  periods  at 
which  payment  is  to  be  made  the  less  will  be  the 
stamp  duty,  and  parties  to  such  agreements  will 
deprive  the  revenue  of  daty  by  fixing  payments  at 
very  short  intervals* 

PmrjiTMOBE,  J. — ^I  am  unable  to  <li#t<*^g"'ffh  the 
present  case  from  that  of  Clifford  v.  Inland  Bevenue 
Commisaionere  whioh  has  been  relied  on  by  the  appel- 
lant, and  therefore  in  my  judgment  this  appeal  must 
be  allowed.  In  both  oases  there  was  the  same  con- 
templation 1^  the  parties  of  an  endurance  of  the 
payment  for  more  than  a  year,  and  they  contemplated 
also  the  possibility  that  the  matter  might  be  brought 
to  an  abrupt  conclusion.  In  the  present  case  that 
latter  consideration  is  even  more  patent  than  in 
Clifford e  cmc*  In  both  instanoes  toe  actual  pay- 
ment was  weekly.  Pollock,  B.,  and  Bruce,  J.,  who 
considered  their  judgment  in  CUfford^e  can  held  that 
there  the  weekly  payments  made  the  period  a  weekly 
one,  and  that  it  was  not  an  annuity  or  yearly  sum 
payable  by  weekly  instalments,  and  on  that  authoritv 
I  must  hold  the  same  in  the  present  case.  There  wm 
therefore  be  judgment  for  the  appellant  with  costs, 
and  the  sum  to  be  paid  as  ad  valorem  duty  will  be 
assessed  at  2s.  6d. 

Solicitors  for  the  appellant*  Brown  A  Aylen, 

SoUdtors  for  theOommissionenof  Inland  Bevenue, 
The  Solicitor  of  Inland  Bevenue. 


} 


Ifarch  5. 


E.  B.  Div. 

(Lord  Alverstone,  L.C.J.,  and 

Darling  and  Channell,  JJ.) 

Monk  v.  Arnold,  (a.) 

Factory — Provision  againet  Jire—Power  of  county  court 
judge  to  a/pportion  cost  of  safety  appliances — Factory 
Act,  1891  (54  &  55  Vict.  c.  75),  «.  7. 

By  Bection  1  of  the  Factory  Act,  1891,  the  use  of 
certain  safety  appliances  is  made  compulsory  on  the 
owner,  hut  if  he  aUeges  that  the  tenant  **  ought ''  to  hear 
any  part  of  the  cost  he  can  apply  to  the  county  court  judge, 
who  is  to  make  such  order  as  may  appear  just  and 
equitahle  under  the  circumstances. 

Held,  thai  t?^  word  **  ought "  was  not  to  he  construed 
as  a  word  of  legal  liahility,  the  Legislature  intending  to 
insure  the  safety  of  the  factory  and  to  leave  it  to  the 
county  court  judge  to  do  what  was  right  hetween  the 
parties. 

This  was  an  apmal  by  the  defendant  from  his 
Honour  Sir  John  Edge,  sitting  at  the  Olerkenwell 
County  Court. 

The  plaintiff  was  the  owner  of  a  certain  factory  and 
the  d^endfuit  was  the  tenant  under  a  lease  dated 
the  1st  of  November,  1897 ;  the  lease  contained  a 
covenant  by  the  tenant  to  pay  all  rates,  taxes,  charges, 
assessments,  and  outffouigs  whatsoever,  whether 
parliamentaiy,  parochial,  local,  or  of  any  other  des- 
cription, which  mi^ht  be  assessed,  charsed,  or  im- 
posed upon  the  demised  premises,  or  the  landlord  or 
occupier  in  respect  thereof. 

By  section  7,  sub-section  1,  of  the  Factory  Act,  1891, 
every  factory  of  which  the  construction  is  commenced 
after  the  1st  of  January,  1892,  and  in  which  more  than 
f ortv  people  are  employed  shall  be  furnished  with  a 
certificate  from  the  sanitary  authority  that  the  factory 
is  provided  on  the  storoys  above  the  ground  fioor 
with  such  means  of  escape    ...    as  can  reason- 
ably be  reqidred  under  the  circumstances  of  the  case. 
(2)  With  respect  to  all  factories  to  whioh  the  foregoing 
provisions  ox  this  section  do  not  apply,  and  ia  which 
more  than  forty  persons  aro  employed,  it  shall  be  the 
duty  of  the  sanitiuy  autiiority  to  ascertain,  from  time 
to  time,  whether  ul  such  factories  are  so  provided 
,    .    .    and  in  the  case  of  any  factory  whidi  is  not  so 
provided  to  serve  a  notice  on  the  person  being  within 
the  meaning  of   the  Public  Health  Act,  1875,  the 
owner  of  the  factory  a  notice  in  writing  sped^ing 
the  measures  necessary  for  providing  such  means 
of    escape    as    aforesaid,    and    requiring    him    to , 
carry  out  the  same  before   a   specified  date ;  and 
thereupon   such  owner  shall,  notwithstanding   any 
agreement  with  the  occupier,  have  power  to  takb  such 
steps  as  are  necessary  for  complying  with  the  require- 
ments, and  unless  such  requirements  aro  so  complied 
with  tiie  owner  shall  be  liable  to  a  fine  not  exceeiiing 
one  pound  for  every  day  that  such  noncompliance 
continues.     ...     If  the  owner  alleges  that  the 
occupier  ought  to  besr  or  contribute  to  the  expenses  of 
complying  witii  the  reqnirementB,  he  may  apfuy  to  the 
county  oourt  having  jurisdiction  whero  the  factory  is 
situate,  and  thereupon  the  court,  after  hearing  the 
occupier,  ma^  make  such  order  as  appears  to  the  court 
just  and  equitable  under  all  the  droumstances.'* 

The  pla«Titiff  having  been  served  with  an  order  under 
the  Ac^  did  the  work  and  brought  an  action  in  the 
county  court  to  recover  from  the  defendant  the  sum 
so  expended.  The  county  court  judge  divided  the 
cost  between  the  owner  and  tiie  lessee. 

The  defendant  appealed.  There  was  also  a 
cross-appeal  by  the  plamtiff,  who  alleged  that  under 

(a.)  Beported  by  C.  G.  Wh.bkaham,  Bsq.,  Bar- 

rister-at-Law. 
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the  terms  of  the  ooTenant  in  the  leMe  the  defendant 
ought  to  bear  the  entire  OQ«t. 

C  A.  Ru8$eUf  K,  C.  {Bonner  with  him),  for  the  defend- 
ant.— ^The  words  of  the  eub-eeotaon  import  legal 
liability.  The  tenant  oaght  not  to  bear  any  part  of 
the  ooet  onlees  it  oan  be  made  out  from  the  terms 
of  my  ooyenant«  The  plaintiff  oan  still  sue  the 
defendant  on  the  oovenant  in  the  Hiirh  Court. 


Dickms,  K,0»  {Chester  Jones  with  him). — The  county 
court  judge  was  authorized  by  the  Act  to  do  what 
was  right  in  the  matter,  and  he  has  rightly  exercised 
his  discretion.  On  the  cross-appeal  I  say  that  the 
words  of  the  covenant  cover  the  liability,  and  that 
therefore  the  county  court  judge  should  have  ordered 
the  tenant  to  pay  the  whole. 

Lord  ALYJBffiSTONB,  L.O.J. — In  the  view  that  we 
take  of  this  case  it  is  not  necessary  to  deal  with  the 

?u6stion  of  the  defendant's  liabili^  on  the  covenant, 
think  the  governing  consideration  of  this  case  is 
section  7  of  the  Act  of  1891.    The  primary  object  of 
the  Act  was  to  make  factories  safe  from  fire,  and  to  see 
that  Uiey  were  properly  furnished  with  safety  appli- 
ances.    The  second  consideration  was  to  get  the 
work  performed  by  the  person  who  had  control  over 
the    building.      In    the    course    of    the    passage 
of    the    Bill    the    cost    of    structural    altmtions 
in   cases  where  the  property  was  let  on  lease  was 
adverted  to,  and  the  above-mentioned  addition  was 
accordingly  made  to  the  sub-section.    Oases  might 
arise  in  which  it  would  be  right  to  impose  the  whole 
burden  on  the  owner  or  the  lessee  respectively.    Both 
counsel  contend  that  the  word  ''ought"  imports, a 
legal  obligation.     Mr.  Bnssell  says  that  in  ms  view 
the  tenant  ought  to  pa^  nothing,  as  his  covenant  does 
not  impose  it  upon  lum.    Mr.  Dickens,  on  the  other 
hand,  contends   that  he  should  pay  the  whole.     I 
cannot  but  think  that  the  county  court  judge  has 
taken  the  right  view.    I  cannot  think  that  the  words 
in  the  section  **  may  make  such  order  as  is  just  and 
equitable  under  all  the  drcumitances  of  the  case  " 
apply  only  to  the  terms  of  the  covenant  or  contract 
between  the  landlord  and  the  tenant.    In  my  opinion 
the^  give  to  the  county  court  judge  an  equitable 
jurisdiction  to  apportion  the  amount  having  regard 
to  the  length  of  the  lease,  the   character  of    the 
building,  and  other  matters.    Of  course  it  is  right 
that  he  should  take  into  consideration  the  contract 
between  the  parties,  but  unless  there  is  something 
in  it  which  makes  it  unjust  that  he  should  apportion 
the  amount  he  is  given  a  discretion  to  do  so.    Mr. 
.  Bussell  says  that  the  tenant  may  still  be  sued  upon 
his  covenant  in  the  High  Oouzt,  and  that  an  order 
under  this  Act  would  not  be  an  answer  to  the  claim. 
That  may  be  so,  and  it  may  be  a  casus  ommissus 
in  tiie  Act,  but  I   do  oot  think   that   we  ought 
therefore  fail  to  give  effect  to  plain  words  of  the  Act. 
Mr.  Bussell's  plea  therefore  fails.    Mr.  Didcens  says, 
then,  that  the  covenant  plain^  imposes  an  obligation 
on  the  tenant.    Even  if  Mr.  Dickens  had  satisfied  us 
as  to  that,  the  county  court  jud^  had  a  discretion 
under  the  section  on  dealing  with  the  case,  and  I 
am  of  opinion  that  he  exercised  his  discretion  rightly. 
Each  appeal  therefore  fails. 

DAJUiHra,  J. — ^I  am  of  the  same  opinion.  The 
section  was  not  merely  meant  to  tell  the  judge 
to  decide  according  to  the  strict  leg^  rights  of  the 

farties,  whidi  is  ue  ordioary  duty  of  every  judge, 
thick  they  meant  something  more.  Many  cases 
must  arise  in  which  if  only  strict  legal  justice  were 
done  it  might  not  meet  the  full  justice  of  the  case, 
"To  do  what  was  just  and  equitable  under  all  the 
circumstances  of  the  case  "  one  would  have  to  go 
further  and  exercise  "  attributive  justice,"  to  use  a 
somewhat  technical  word. 


OHAHinELL,  J. — I  agree  with  the  jadgmenti  shesdy 
delivered'  as  to  the  construction  ox  the  aectuin. 
In  my  opinion  the  Legislature  daliberatety  impoMd 
the  burden  of  providing  these  fire  escapes  on  tk 
landlord  in  the  first  place,  leaving  to  the  ooiuifcf 
oourt  judge  a  power  over  the  contract  •  entered  into 
between  parties.  If  there  was  an  express  oootreot  by 
the  tenant  to  put  up  these  fire  escapes,  the  judge woold, 
of  course,  so  order ;  but  if  there  is  no  eamms  cootnot, 
but  some  general  provision,  then  I  think  that  tin 
Legislature  gave  the  county  court  fudge  a  disoelin 
to  deal  with  the  matter.  The  only  oiflBcnlty  ii  Xi. 
Bussell's  pdnt  that  the  landlord  could  still  soe  fti 
tenant  in  the  !EBgh  Court  on  his  covenant,  but  in  tbe 
view  I  take  of  the  statute  there  is  no  impositiflnoi 
the  landlord  until  the  county  court  had  so  held.  Bit 
even  if  that  is  not  so.  and  tnere  is  a  ecuus  ommium, 
it  is  not,  I  think,  sufficient  to  prevent  us  from  gififlg 
the  effect  we  do  to  this  Act 


Appeal  and  cross-appeal  dismis9ed. 

Solicitors  for  the  i^ypellant,  Stanley  Evans  A  Oh 

Solicitors  for  the  respondent,  Shaen^  Boacoe,  A  Oh 


Manhl.3. 


E.  B.  Div.  \ 

(Lord  Alveratone,  L.C.J.,    and  > 

Darling  and  Channell,  JJ.)      ) 

Dablow  V,  Shutxlewobth.  (a.) 

Practice— Appeal— Bills  of  exceptions — Proceeding  « 
error— Common  Law  Procedure  Acts,  1862  (16  *  16 
Vict.  c.  76),  ss.  146-167,  and  1854  (17  <fc  18  F«l  c 
125)— Judicature  AcU,  1873  (36  <fc  37  FfW.c66),i. 
46,  and  1884  (47  <fc  48  Vid.  c.  61),  e.  23—5.  &  C 
wd.  69,  rr.  10-17. 

BiUs  of  exceptions  and  proceedings  in  errer  fim 
inferior  couHs  fume  been  impliedly  if  net  aayrwi^ 
abolished*  Appeals  from  inferior  courts  must  ih^ 
fore  he  by  notice  of  motion  in  the  King's  Bench  Divw» 
in  cases  where  there  is  no  statute  regulating  the  opP^ 
But  all  of  substance  in  the  old  procedure  must  M  k 
observed. 

This  was  a  hearing  of  a  rule  nisi  obtained  at  ikt 
Buit  of  the  plaintiff  caUing  upon  the  master  of  ^ 
Grown  Office  to  show  cause  why  an  appeal  ehoua 
not  be  entered  in  the  list.  The  argoments  tsgiS^ 
suffidentiy  from  the  judgment  of  the  court. 

Bowlatt  showed  cause. 

Danekwerts  {Firminger  with  him),  in  support  d 
the  rule. 

Thx  Ooxtbt  reserved  judgment. 

The  judgment  of  the  Oottbt  (Lord  Alvbbstoi^ 
L.G.J.,  and  Dablhto  and  GHAinrBLL,  JJ.)  vii 
delivered  by 

OaANNXLL,  J.— In  this  case  a  rule  niei  was  gaaid 
calling  on  the  master  of  the  Grown  Office  to  ihot 
cause  why  he  should  not  be  directed  to  enter  in  the 
list  of  appeals  from  inferior  courts  a  notice  of  motiflii 
^  way  of  appeal  from  a  case  tried  in  the  Bonw 
dourt  of  Becord  of  Preston.  The  notice  of  app^ 
comjJained  of  alleged  misdirection  by  the  j^^^^^ 
the  borough  court  The  master  of  the  Grown  Ow 
refused  to  enter  tiie  appeal  on  the  ground  tbai  no 
appeal  lies  from  the  Borough  Gourt  of  Fn>^ 
The  rule  has  been  argued  before  us;  aiw^ 
conridering   whether   it  should  be   made  sSasMf 

we    have  to  determine,  shortly,  whether  th<ce  > 

■...■■  I.        . 

(a.)  Baported  by  G.  G.  Wtlbrahait,  Esq.,  Ber- 

rister-at-Law. 
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now  any  fuoh  right  of  appeal,  and  if  ao  in  what 
oases.    The  oonrt  in  qnetoon  Is  an  andent  ooort  of 
reoord  held  in  the  borough  under  a  charter.    There 
is  no  modem  Aot  of  Paniament  regulating  iti  pro- 
oedure  and  giving  an  appeal  from  it,  as  in  the  ease  of 
the  Mayor's  Oonrt,  the  liverpool  Oonrt  of  PassM^, 
and  the  Self ord  Hnndred  Oourt,  and  possibly  other 
atmilsur  oonrts.    The  report  of  the  case  of  Addison  v. 
T?ie    Mayor  of  PrtOon  in    12   0.  B.  108  may  be 
referred   to  for  statements  as  to  the  history  and 
jurisdiction  of  the  court.    It  is  admitted  that  in  the 
absence  of  a  statute  giving  an  appeal  from  the  court 
in  question  to  this  court  no  appeal  woi^  lie,  other- 
wise than  by  substitution  for  proceedings  in  error ; 
bat  it  is  contended  by  Mr.  Danidcwerts,  who  sup- 
ported the  rule,  that  a  litigant  in  the  borough  court 
oonld  f oimerly  have  tendered  a  bill  of  exceptions  to 
the  ruUoR  of  the  judse  In  case  of  an  alleged  mis- 
direotion  by  him,  and  uien  have  brought  error  to  the 
Oonrt  of  King's  Bench  (or,  indeed,  at  his  option  to 
the  Oourt  of  Oommon  Pleas),  and  that  the  effsct  of 
the  Judicature  Acts  and  rules  is  that  an  appeal  by 
notice  of  motion  is  now  substituted  for  theee  proceed- 
ings in  error.    Several  of  the  steps  in  this  argument 
are  dear.    It  is  dear  that  before  the  Judicature  Acts 
error  lay  to  the  King's  Bench  from  all  inferior  courts 
of  reoord  in  the  kingdom,  and  also  that  in  all  such 
oonrts  a  bill  of  exceptions  to  the  ruling  of  the  judge 
might  be  tendered  as  in  the  superior  courts.    A 
misdirection  of  the  judge  might,  therefore,  if  the 
objection  to  it  was  duly  teken  1^  a  bill  of  exceptions, 
be  reviewed  and  set  right  in  the  Oourt  of  King's 
Bench  by  the  litigant  iwuing  a  writ  of  error,  which 
he  could  do  as  of  ri^ht.     Mr.  Dandcwerts  quoted 
to  us  many   authorities  in  support  of  these  pro- 
IK>sitions,  but  it  is  unnecessary  to  refer  to  them  as 
the  law  is  now  well  setUed,  though  not  perhaps  very 
familiar  at  the  present  day.    These  authorities  are, 
however,  useful  upon  the  question  which  we  have  to 
consider,  as  to  how  far  these  various  steps  in  these 
proceedings  were  mere  machinery  or  were  matters  of 
substance.     The  Oommon  Law  Procedure  Acts  of 
1852  and  1854  first  made  dianges  in  the  andent 
practice,  and  theee  Acts  have  now  to  be  considered. 
The  Act   of   1852  contains  a  number   of  sections, 
beginning^  with  section  146,  as  to  the  forms  of  pro- 
ceedings m  error.    By  section  148  "  a  writ  of  error 
shall  not    be    necessary   or   used   in    any   cause, 
and  the   proceeding   to  error  shall   be  a  step  in 
the  cause.''     Tins  appears  not  to   apply  to  error 
from  an    inferior  court,   but    only   to   causes   in 
the  superior  courts.     The  writ  of  error  had  been 
praotioally  the  commencement  of  a  new  action,  and 
by  this  enactment  error  was  to  be  only  a  step  in  the 
cause.    This  it  could  not  be  when  the  prooeedmgs  on 
which  error  was  brought  had    been  taken   in   an 
inferior  court,    but  it  is  of  no  Importance  in  the 
present  case  whether  in  the  period  b^een  1852  and 
1875  error  from  an  inferior  court  ought  to  have  been 
commenced  by  issuing  a  writ  of  error  or  by  filing  a 
memorandum  with  the  master,  as  was  done  in  tiie 
case  of  proceedings  in  error  from  one  of  the  superior 
courts.     Mr.  Dandcwerts  is  clearly  right  in  saying 
that  the  jurisdiction  of  the  King's  Bench  to  entertain 
proceedings  in  error  from  inferior  courts  was  part  of 
the  original  or  inherent  jurisdiction  of  the  court  to 
examine  or  correct  all  errors  in  inferior  courts  {vide 
Ooke^  4  Inst  71),  and  that  the  writ  of  error  was  not 
really  in  the  nature  of  a  spedal  commission  under 
wbiob  the  judges  entertained  tJie  matter,  as  appears 
to  have  been  sometimes  thought.    No  doubt  it  was 
the  writ  of  error  whidi  in  one  sense  gave  the  juris- 
diotion,  but  only  In  the  same  way  that  a  writ  in  an 
ordinsry  action  is  required  to  give  jurisdiction.    The 
other  provisions  of  the  Act  of  1852  require  no  notice* 


Then  came  the  Act  of  1854,  and  though  it  did  not 
d€»l  directly  with  proceedings  in  error  it  contained 
enactments  as  to  appeal  to  tiie  Bxdiequer  Ohamber 
whidi  proved  the  death-blow  to  bills  of  exception 
in  the  superior  courts,  as  from  that  time  they  were 
little  requured,  and  were  rardy  resorted  to.  In  the 
inferior  courts  of  record  the  right  to  tender  bills  of 
exception  of  course  remained,  at  least  down  to  the 
time  when  the  Judicature  Acts  came  into  operation. 
There  are,  however,  few,  and  poenbly  no  reported 
instances,  of  bills  of  exception  being  in  use  at  this 
period — ^none  were  quoted  to  us  in  the  argument,  and 
we  have  not  found  any  oursdves.  But  this  may  be 
accounted  for  by  the  fact  that  at  the  time  we  are 
conddMing,  between  1852  and  1875,  the  new  county 
courts  had  been  far  some  time  in  operation,  and  the 
local  courts  of  record  themsdves  were  very  little 
resorted  to,  and  In  fact  almost  obsolete,  except  those 
courts  whiidh,  like  the  Mayor's  Oourt,  London,  had 

rial  Actsof  Parliament  giving  appeals  andrendering 
resort  to  bUls  of  exception  as  unnecessary  as  in 
the  superior  courts.  We  come  now  to  the  Judicature 
Acts.  By  section  4  of  the  Act  of  1873  the  High 
Oourt  of  Justice  was  to  have  sudi  appellate  jurisdiction 
from  inferior  courts  "  as  is  hereinafter  mentioned," 
which  reference  appears  to  be  the  45th  section.  But 
by  section  16  the  High  Oourt  of  Justice  expresdy  got 
aU  the  jurisdiction  of  the  existing  Oourt  of  Kmg's 
Bench,  and  thus  dearly  got  the  jurisdiction  to  deal 
with  error  from  inferior  courts  of  record.  By  the  45th 
section  *'  all  appeals  from  petty  or  quarter  sessions, 
froma  county  court,  or  from  any  inferior  court," 
are  to  be  heard  and  determined  by  Divirional  Oonrts. 
Now  on  this  section  Mr.  Bowlatt,  showing  cause 
against  the  rule,  remarked  that  at  that  date  error  and 
appeal  were  distinct  things,  and  that  the  lawyers  who 
fnuned  the  Judicature  Act  would  never  have  induded 
"  error  "  in  "  apjpeaL"  There  Is  some  force  in  this, 
but  although  it  is  true  that  the  two  things  were 
distinct,  yet  the  word  appeal  is  undoubtedly  the 
larger  and  more  general  of  the  two,  and  in  its  wider 
sense  is  quite  capable  of  induding  error,  and  when  it 
is  seen  that  there  is  ndther  in  the  Act  or  in  the  rules 
in  tiie  schedule,  any  other  provision  whatever  as  to 
error  from  an  inferior  court  (unless  perhaps  the  49th 
rule  mentioned  bdow  abolishes  it),  we  think  the 
more  reasonable  construction  is  to  hold  that  the  words 
"  all  appeals  from  inferior  courts  "  in  the  45th  section 
indude  error.  If  this  is  not  correct,  by  the  73rd 
section  the  dd  procedure  in  error  would  have  been 


continued  by  this  Act.  If  the  45th  section  does 
indude  it,  the  procedure  would  still  have  been  the 
old  procedure  until  new  rules  were  made  under  the 
74th  section.  By  the  49th  rule  in  the  sdiedule  to 
that  Act  it  Is  said  that  ''bills  of  exception  and 
proceedings  in  error  shall  be  abolidied,"  but  as 
this  comes  amongst  the  rules  rdating  to  pro- 
cedure in  the  Oourt  of  Appeal  it  is  doubtful 
whether  proceedings  in  error  irom  inferior  courts 
were  referred  to ;  and  as  the  Act  was  only  dealing 
with  the  High  Oourt,  it  can  hardly  be  said  that  bUls 
of  exception  in  the  inferior  courts  of  record  would 
have  be«n  abolished  by  these  words*  So  that  while 
there  is  no  dear  abdition  by  the  Act  of  1873  of 
proceedings  in  error  from  luerior  courts,  there  is 
certsinly  no  dear  expression  of  intention  to  contiuue 
them  dther  under  tM  old  form  or  In  any  new  form. 
It  is  of  course  absdutdy  dear  that  there  is  in  the 
Judicature  Acts  and  rules,  which  were  passed  to 
improve  procedure  and  enhirge  jurisdictioiii  no 
InAcation  of  any  intention  to  take  away  any 
previoudy  existing  rights  of  suitors,  whether  of 
origini^bing  proceedings  or  bringing  error  or  appeal- 
ing, without  substituting  new  procedure  for  giving 
eflSct  to  those  rights.    The  schedule  to  the  Act  of  1873 
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was  repealed  by  the  Act  of  1875,  but  the  lame  words, 
'*  bills  of  exoeptioDS  and  writs  of  error  shall  be 
abolished''  appear  in  ord.  68,  r.  1,  in  tiie  schedule  to  the 
Act  of  1876,  bnt  again  the  words  appear  In  oonjnnc- 
tion  with  proTisions  relatins  to  the  €k>nrt  of 
Appeal  The  Act  of  1876  A^nfAiM  in  the  16th  section 
an  enactment  that  the  enactments  as  to  a;Dpeals 
from  county  courts  might  be  extended  by  Order  fai 
OouncQ  to  any  other  inteior  court,  and  if  this  power 
had  been  acted  upon  in  the  caae  of  the  Preston  Gourt 
it  would  have  prevented  the  question  before  us  arising ; 
but  nosuoh  Order  inCouncilhas  been  made,  at  all  events 
as  to  Preston  Gourt  Fraotioally  the  Act  of  1876  left 
all  the  questions  we  have  to  censider  just  as  they  were 
left  by  the  Act  of  1873.  Nor  were  any  rules  which 
throw  any  light  on  the  matter  before  us  made  until 
after  the  passing  of  the  Judicature  Act,  1884,  which  by 
section  23  enacted  that  the  power  to  make  ndes  con- 
ferred by  section  17  of  the  Judicature  Act,  1876,  should 
be  deemed  to  include  power  to  make  rules  for  regula- 
ting the  procedure  on  apjMals  from  inferior  courts  to 
the  High  Court.  Under  this  Act  the  present  rules  as 
to  appeals  from  inferior  courts  were  made,  including 
ord.  69,  r.  10,  that  all  such  appeals  shall  be  by  notice  of 
motion.  This  concludes  the  history  of  the  matter, 
and  gives  us  the  material  on  which  our  decision  is 
to  be  oased.  The  result  is,  that  unless  error  from  in- 
ferior courts  is  included  both  in  the  Acts  and  rules 
under  the  words  "appeals  from  infoior  courts"  thereis 
no  provision  for  it.  All  through  these  enactments 
and  rules  there  is  no  mention  whatever  of  "  error  from 
inferior  courts,"  and  no  mention  of  proceedings  in  error 
at  all  ezcept.to  abolish  them ;  and  although  it  is  doubt- 
ful whether  this  express  abolition  relates  to  error  from 
inferior  courts,  it  is,  we  think,  impossible  not  to  hold 
that  so  far  as  tLe  superior  court  and  the  procedure  in  it 
is  concerned,  the  old  form  of  proceedings  in  error  from 
inferior  courts  is  gone  and  the  new  forms  of  appeal  are 
substitutod  for  them.  The  High  Court  of  Jnstioe  on 
its  creation  got  the  jurisdiction  to  entertain  error 
from  inferior  courts,  and  that  jurisdiction  cannot  have 
been  lost.  If  the  true  view  is  that  the  old  forms 
have  been  abolished  without  any  dear  substitution  of 
the  new  forms  for  them,  the  new  forms  would  never- 
theless apply;  just  as  it  was  held  after  tilie  abolition 
of  real  actions  that  a  personal  action  could  be 
maintained  for  a  matter  on  which  previously  no 
personal  action  lay :  TTujmoB  v.  Sylvester ,  21  W.  B. 
912,  L.  B.  8  Q.  B.  368.  In  fact,  however,  the  old 
forms  appear  to  have  gone,  not  so  much  1^  express 
abolition  as  by  the  substitution  of  the  new  forms  for 
the  old.  Tnmiog  now  to  the  cases,  the  only  case 
quoted  to  us  of  error  brought  since  the  Judicature 
Acts  from  an  inferior  court  was  Le  Blanche  v.  BeiUer^i 
Telegram  Co.,  25  W.  B.  116,  1  Ex.  Div.  408. 
That  came  from  th^  Mayor's  Court,  and  was  brought 
on  notice  of  motion  to  the  Divisional  Court  for 
hearing  appeals  from  inferior  courts ;  and  as  the  Court 
of  Error  from  the  Mayor's  Court,  prior  to  the 
Judicature  Acts  was  the  Exchequer  Chambtv  and 
not  the  Queen's  Bench,  the  Divisional  Coivt  held  that 
the  appeal  must  go  to  the  Court  of  Appeal  as  having 
the  j  nnsdiotion  of  the  Exchequer  Chamber.  Mellor,  J. , 
however,  appears  to  have  been  clearly  of  opinion 
that "  error ^'  was  abolished  and  "  appeal''  substituted. 
And  in  Pryar  v.  The  CUy  Offices  Co.,  31  W.  B.  777, 10 
Q.  B.  D.  604,  Brett,  H.B.,  seems  to  have  been  of 
opinion  (see  p.  607)  that  error  on  ttie  faoe  of  the 
proceedings  in  the  Mayor's  Court  was  properly  brought 
before  the  Court  of  Appeal  by  way  of  appeal.  We 
hold,  therefore,  that  error  from  an  inferior  court  is  now 
properly  brought  in  the  ffigh  Court  by  notice  of 
motion.  No  difficulty  arises  from  tiie  abcmtion  of  the 
writ  of  error,  by  which  proceedings  in  error  were 
formerly  oommeziced;  for  many  matters  are  now  com- 


menced in  the  Hi|[h  Court  without  a  writ— im 
instance,  by  originatuig  sammons,  and  consly  «i«it 
appeals  by  notioe  of  motion,  and  when  suoh  nsttn 
are,  in  aocordaaoe  with  thepiaetioe  of  the  otNiit»  dilj 
cotnmenoed  without  a  writ  thereis  juriadksttoB  tolmr 
them.*  There  Is  a  somewhat  greater  diiBeiilfy  « to 
the  part  of  the  pooeedings  in  the  inferior  ocnst  prior 
to  the  error  coming  before  the  Hig^  Court,  psTtieoliiiy 
asthebillof  exoe^ions.  Infiey.  ▼.  Zsttic,  17Q.RD. 
762,  34  W.  B.  Dig.  60,  a  case  which  decided  thit  fte 
statutory  ap|peal  from  a  county  court  by  wsy  ol 
special  case  had  been  aboHshed  by  the  Imch  Ooot 
rules  and  appeal  by  way  of  motion  siustitaiBd 
for  it,  WOls,  J.,  pamted  out  that  the  Aot  d  ISM 
was  unnecessary  u  it  was  meant  to  antiioriis  only 
rules  for  the  put  of  the  procedure  on  appesl  trosi 
inferior  oourts  which  took  place  in  the  H^eh  Oont, 
and  that  the  power  given  by  the  Act  of  1884  dcsdy 
extended  to  altering  so  much  of  the  procsdorb  m 
the  county  court  as  was  merely  maofamecy  for  fti 
appeal.  Again  in  Eder  v.  Deny,  19  Q.  B.  D.  210, 34 
W.  B.  Dig.  162,  it  was  held  that  for  the  old  spp«l 
from  the  Mayor's  Court  by  special  case  in  oassi  ors 
£20  there  was  substituted  an  mpeal  by  motkiD,  lad 
that  the  former  mode  of  appeal  having  been  ti  of 
right  and  without  the  necessity  of  the  leave  of  tin 
court  below,  the  new  appeal  by  motion  might  be  istde 
without  leave,  notwitostanding  a  section  of  the 
Mayor's  Court  Aot^providing  that  appeals  bj  motios 
requued  leave,  with  theee  cases  quoted  by  Mr. 
Danckwerts,  we  must  oompaze  the  oases  quoM  bf 
Mr.  Bowlatt — ^viz.,  Weii  Devon  Qreat  ComoU  Mm,  98 
W.  B.  342,  38  Ch.  D.  61;  Morgan  v.  BowUa,  42 
W.  B.  260,  [1894]  1  a  B.  236 ;  Kirby  ▼.  North  Briiuk 
Mercantile  Ineuranoe  Co.  {Limited),  44  W.  B.  529, 
[1896]  2  a  B.  99.  In  the  first  of  these  ceseiitvii 
held  that  the  Judicature  Acts  and  rules  under  them  u 
to  inferior  court  appeals  had  not  dispensed  with  tiie 
necessity  for  a  deposit  as  a  condition  of  appeal  under 
the  Stannaries  Act.  Tins  was  put  on  tiie  ground  thit 
the  Stannaries  Act  was  special  legislation,  sodjxr 
Bowen,  LJ.,  **generalia  epeciaUbua  non  derogantJ*  In 
Morgan  v.  Bowlee,  it  was  held  that  the  condition  m  to 
deposit  imposed  by  section  8  of  the  Mayor's  Court  Act 
had  not  been  abrogated  by  the  new  rules  as  to  infeikr 
court  appeals.  Eder  ▼.  £ovy  was  not  quoted  to  tin 
court,  but  the  two  cases  as  reported  ace  not  neoesnnly 
inconsistent,  for  it  does  not  appear  by  the  report  i 
Eder    v.    Levy  that   the  question  of    depont  wtf 


raised.  The  two  cases  together  bring  out  clearly  tlN 
distinction  that  while  matters  of  mere  procedure  lor 
the  purpose  of  getting  the  appeal  before  the  hi^ 
court  can  be  altered  by  rules,  conditions — subject  to 
which  only  is  there  a  right  of  appeal — cannot  he  eo 
altered.  In  Kirhy  v.  North  British  MeroeaOiU 
Insurance  CSt>.,  a  sixnilar  decision  was  given  by  the 
Court  of  Appeal  as  to  the  condition  of  time  impoead 
by  the  same  section  by  the  Mayor's  Court  Act,  sod 
the  court  clearly  held  that  the  giving  of  notioe  in 
proper  time  and  the  giving  of  the  security  wen 
conditions  precedent  to  the  existencft  of  the  right  of 
appeaL  lu  addition  to  the  cases  quoted  to  us  on  tiie 
argument  we  may  refer  to  the  case  of  The  AUorMH- 
General  ▼•  Sillem,  12  W.  B.  641,  10  H.  L.  Cas.  704, 
in  which  there  was  both  in  the  Exchequer  Chamber 
aud  in  the  House  of  Lords  a  very  great  differenoe  oi 
opinion  upon  the  question  whetner  the  Court  of 
Exchequer,  under  the  powers  given  to  it  by  the 
Queen's  Bemembrancer  Act  for  maldng  rolee  ^ 
regulating  the  process,  practice,  and  procedure  of  the 
court  in  revenue  cases,  could  make  ndes  applying 
the  provisions  of  the  Common  Law  Ptooedure  AxtB 
as  to  appeals  to  the  decisions  of  the  Court  ot 
Exchequer  in  revenue  cases.  It  was  held  by  e 
majority,  both  in  the  Exchequer  Chamber  and  in  the 
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House   of   Lords,    that  there  waa  no   such  power 

and  that  the  creation  of  a  right  of  appeal  reqniree 

legialatiye     authority.      This     decision    is    not   in 

point  in    the   present   case,  as   no   question   arose 

there  of  altering  an  eziating  ri^ht  of  appeal  by  new 

procedure ;  but  the  judsments  in  both  courts  contain 

mnoh.  learning  on  the  difiESarences  between  error  and 

appeal,  and  as  to  what  is  procedure  and  practice,  and 

^what  can  be  done  by  rules,  all  of  which  throws  light 

on  the  question  before  us,  and,  as  we  think,  justmes 

the  oonoiusions  at  which  we  arrive.     To  apply  these 

conolnsions   it   becomes   necessary  whether  it   was 

formerly  a  condition  precedent  to  a  right  of  appeal,  or 

X>erhaps  we  should  say  to  a  right  to  bring  error  in 

respect  of  a  misdirection  in  an  inferior  court  of  record, 

that  the  purty  should  have  tendered  a  bill  or  whether 

tendering  and  gettins  the  seal  of  the  judge  to  a  bill 

of  exceptions  was  orly  machinery  for  the  purpose  of 

bringing  the  case  under  review  in  a  higher  court. 

Bills  of  exceptions  were  not  known  to  the  common 

law,  but  were  introduced  by  13  Bdw.  1.  st.  1,  o.  31 

(1286),  and  as  appears  from  Ooke's  2nd  Inst,  p.  426 

the  statute  was  applied  in  practice  (though  it  did  not 

in  express  terms  extend)  to  all  courts  of  record,  and 

the  case  of  ThomjMon  v.  Davenport,  2  Sm.  L.  0.,  10th 

ed.,  p,  368,  is  one  of  several  zeported  instances  of  error 

in  a  bill  of  exceptions  from  an  inferior  court  being 

entertained.    The  object  of  the  bUl  of  exceptions  was 

to    put   the   matter  complained  of  on  the  record. 

Then  the  risht  to  bring  error  followed.    It  must  be 

tendered  bSore  verdict,  and  it  was  held  by  Holt,  0.  J.» 

in  Wright  v.  Sharp,  I  Salk.  288,  that  though  it  need 

not  be  drawn  up  in  form  at  the  time  it  is  tendered, 

yet,  as  it  is  to  become  a  record,  the  substance  of  it 

should  be  reduced  into  writing  while  the  thing  is 

transacting.    When  sealed  by  the  judge  both  parties 

were  concluded  by  it  as  to  the  truth  of  the  matters 

contained  in  it :  Tidd's  Practice  (0th  ed.),  p.  864.  The 

1^1   of   exceptions   was,    therefore,    ii    procedure, 

certainly  procedure  of  an  important  character ;  but  in 

many  points  it  much  resembled  a  special  case  signed 

by  the  judge  at  the  request  of  the  parties  for  the 

purpose  of  an  appeal.    As  it  has  been  neld  in  Beg.  v. 

KMe  and  Eder  v.  Levy  that  the  statement  of  a 

special  case  was  not  a  condition  precedent  to  the 

riffht  of  appeal  from  the  county  oouct  and  from  the 

Suyor's  Oourt,  but  was  procedure  onl^,  and  was 

abolished  by  the  new  procedure,  we  thmk  that  we 

ought  not  to  hold  that  the  actual  tendering  of  a  bill 

of  exceptions  and  getting  it  sealed  is  now  a  condition 

precedent  to  the  right  to  bring  under  review  in  a 

superior  court  the  matters  which  could  have  been  so 

brought  by  taking  that  course.    We  ought  to  hold 

that  the  bill  of  exceptions  was  form  only,  abolished 

now,  either  expressly,  or  if  not,  then  abolidied  by  the 

substitution  of  new  forms.     At  the  same  time  we 

mxut  hold  that  all  which  was  matter  of  substance 

in  the  old  form  is  still  a  condition  precedent  to 

the  new  appeaL     The  misdirection  must  be  of   a 

dharacter  which  could  be  the  subject  of  a  bill  of 

exceptions,  and  the  old  authorities  on  that  subject 

would  ftpply,  and,  further,  tiie  objection  must  have 

been  taken  distinctly  and  brought  to  the  judge's 

attention  before  verdict.    It  may  be  that  this  latter 

requirement  adds  little,  if  anything,  to  what  the 

House  of  Lords  has  laid  down  in  the  case  of  Smith  v. 

Baker,  40  W.  B.  392,  [1801]  A.  0.  826,  is  always 

requivBd   on    an    appeal   from   an   inferior    court. 

Further,  if  there  were  any  oonditions  as  to  bail  or 

otherwise,  which  were*  conditions  precedent  to  the 

right  to  bring  error,  they  will  still  be  conditions  pre- 

CMent  to  the  right  to  appeal :  Kirby  v.  North  British 

Mercantile  Insurance  Co.    It  rather  seems  that  bail  in 

error  was  onlv  required  as  a  condition  of  a  stay  in 

execution,  and  not  of  a  right  to  bring  error  (19  Geo.  3, 


c  70,  s.  5,  and  7  &  8  Geo.  4,  c.  71,  s.  6),  but  that, 
and  any  other  question  of  non-compliance  with  con- 
ditions precedent  to  the  existence  of  the  right  to 
appeal  in  this  case,  we  must  leave  open  to  the  argu- 
ment of  the  appeal.  Neither  the  notice  of  motion  in 
the  case  before  us  nor  the  affidavit  in  support  of  tl^e 
rule,  shows  that  &ere  was  in  fact  anything  analogous 
to  the  tender  of  a  bUl  of  exceptions,  but  that  is 
probably  owing  to  the  fact  that,  until  Mr.  Danckwerts 
was  instructed  no  one  had  seen  that  the  only  way  to 
support  the  appeal  was  as  a  substitute  for  error  on 
a  bul  of  exceptions.  The  notice  of  motion  was  re- 
fused in  the  Crown  Office  on  the  broad  pround 
that  no  appeal  lay  in  any  case;  and  we  think  we 
ODght  to  direct  the  appeal  to  be  entered,  and  the 
appellant  will  have,  as  m  a  county  court  appeal,  to 
show  at  the  hearing  that  he  took  the  point  of  law 
suffideotiy,  and  ioSk  it  in  time.  As  to  the  materials 
on  which  the  appeal  has  to  be  heard  there  may  be 
some  difficulty,  and  it  may  be  that  it  will  be  found 
desirable  to  make  some  further  rules  of^  court  as  to 
appeals  from  inferior  courts  in  substitution  for  pro- 
ce^ings  in  error ;  but  if  the  rules  are  defective  on 
this  point  it  does  not  create  any  difficulty  as  to  the 
jurisdiction  to  entertain  the  appeal,  as  ord.  69,  r.  8, 
does,  however  imporfectlv,  provide  for  the  case.  We 
think  that  the  rule  must  oe  made  absolute.  Of  course 
it  is  not  a  case  for  costs,  as  cause  was  only  shown 
against  the  rule  on  behalf  of  the  recorder  with  a 
view  no  doubt  of  assisting  the  court,  and  we  are 
hidebted  to  couosel  on  both  sides  for  the  assistance 
given  to  the  court  in  a  matter  of  some  difEculty,  and 
whidi  required  considerable  research. 

Solicitor  for  the  appellant,  H.  W.  H.  Bancs,  for 
J.  G.  MUton^  Chorley. 

Solicitor  for  the  respondent.  Solicitor  to  the  Treasury, 


0.  0.  E.  A 

(Lord  Alverstone,  L.C.J.,  and  r  -ax.  ^ 

Wri^t,    Eidley,    Bigham,  (  '*^-  ^' 

and  Walton,  JJ.)  J 

Bex  v.  Penfold  and  Akotheb.  (a.) 

Criminal  law  —  Evidence  of  previous  convictions  — 
Admissibility  of  at  trial— Prevention  of  Crimes  Act, 
1871  (34  &  35  Vid.  c.  112),  s.  7. 

Where  the  evidence  of  previous  convictions  is  necessarv 
in  order  to  constitute  a  statutory  offence,  evidence  of  such 
convictions  may  he  given  at  the  tried  of  the  prisoner. 

Bex  v.  Brown,  65  J.  P.  136,  overruled. 

Case  stated  by  Mr.  Loveland,  KO.,  deputy-chair- 
man of  the  London  Sessions. 

In  tins  case  the  question  was  raised  as  to  the 
power  of  receiving  evidence  of  previous  convictions  in 
certain  statutory  ofEences  created  under  the  Prevention 
of  Grimes  Act,  1871  (34  &  35  Vict.  c.  11),  s.  7,  the 
material  words  of  which  are,  "  Where  any  person  is 
convicted  on  indictment  of  a  crime,  and  a  previous 
conviction  of  a  crime  is  proved  against  him  he  shall  at 
any  time  within  seven  years  immediately  after  the 
expiration  of  the  sentence  passed  on  him  for  the  last 
of  such  crimes  be  guilty  of  an  offence  against  this 
Act,  and  be  liable  to  imprisonment,  with  or  without 
hard  labour,  for  a  term  not  exceeding  one  year  under 
the  lollowinyg  droumstances  or  any  of  them  .  •  . 
Thirdly,  if  he  is  found  in  any  place,  whether  public 
or  private,  under  sudi  circumstances  as  to  satisfy  the 
court  before  whom  he  is  brought  that  he  was  about 
to  commit  a  felony  or  to  aid  in  the  commission  of  any 

(a.)  Beported  by  G.  G.  Wilbbaham,  Esq.;  Bar- 

rister-at-Law. 
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offenoe  pnniihable  on  indiotment  or  ■mnniAiy  oon- 
▼iction,  or  was  waiting  for  an  -opportanity  to  oommit 
or  aid  in  the  oommiaaion  of  any  offence  pimiahahle  on 
indiotment  or  ■nnunaiy  oonfionon.'' 

From  the  caae  it  appeared  that  the  defendaata 
Jamee  Penlold  and  Qecvge  Edwardi  were  oonvioted 
on  an  mdictment  under  the  above  aeotion,  the  in^t- 
ment  oharnng  them  with  haTing  been  In  Goiwell- 
•qoare  and  Northampton-tqnara  in  mdh  oiroomstancee 
as  to  show  that  they  were  abont  to  oommit  a  felony, 
they  having  been  previonaly  oonvicted  of  felony,  and 
within  MTen  yean  of  their  previona  oonviotiona. 

On  being  charged  at  the  polioe-conrt  they  elected 
to  go  before  a  jury.  At  the  trial  Mr.  Kenhaw,  for 
the  Crown,  propoaed  to  call  a  witneea  without  men- 
tioning to  the  jury  for  what  purpose,  and  he  contended 
that  under  the  Preyentum  of  Cfarimea  Ac*,  1871, 
8. 7,  the  eridenoe  of  the  prc^KMed  witneea  was  neceeaary 
before  an  indictable  offence  could  be  made  out,  meaning 
that  the  offence  could  not  be  proved  until  evidence 
had  been  given  of  the  previoua  conviotiona,  it  being 
no  offence  by  itaelf  to  be  found  in  a  idaoe  in  mnot 
oircumatancea  about  to  commit  an  offence.  ILr. 
Bumie,  for  the  def endanta,  argued  that  there  were 
two  iaauea,  and  that  the  jury  must  be  aatiafled  that 
the  def  endanta  were  about  to  commit  an  offsnce  under 
aection  7  of  the  Act,  and  that  after  the  jury  were  ao 
aatiafled  previous  conviotiona  ahould  be  proved.  He 
drew  attention  to  aection  7  of  the  Act  incorporating 
the  rulea  contained  in  the  Lajrceny  Act,  1861,  a.  116, 
and  he  dted  JSex  V.  ^rot^^n,  66  J.  P.  136,  whidi  ia  to  the 
effect  that  in  audh  a  caae  previoua  conviotiona  may  not 
be  proved  before  the  jury  until  the  other  facta  oon- 
atitnting  the  aubaequent  offence  have  been  found  by 
them.  ifr.  Kershaw,  in  reply,  contended  that  aection  7 
did  not  apply,  aa  the  offence  waa  not  within  the 
definitiona  aet  out  in  aection  20  of  the  Prevention  oi 
Crimea  Act.  In  Reg*  v.  Floyd,  66  J.  P.  713,  before  Sir 
Peter  Bdlin,  the  incUctment  waa  in  aimilar  terma,  and 
there  waa  a  aecond  term  for  attempted  houaebreaking 
and  the  judge  deprecated  adding  a  aecond  count  aa  the 
jury  in  trymg  the  first  count  would  become  aware  of 
the  previoua  conviotiona. 

Bearing  in  mind  the  previoua  practice,  the  deputy- 
ohaicman  admitted  the  evidence.  The  jury  found 
both  priaonera  guilty,  but  aentence  waa  def emd.  The 
queation  for  the  opinion  of  the  court  waa  whether  the 
evidence  waa  properly  received  in  the  hearing  of  the 
jury  for  the  purpoae  of  proving  the  offence  under  the 
Act. 

Henry  Button  appeared  for  the  proaecnticn. 

The  def  endanta  were  niot  repreaented. 

Lord  Alyebstoitb,  L.C.  J.— In  thia  case  it  appeara 
there  haa  been  aome  doubt  aa  to  the  practice  in  cases  of 
trial  by  indictment  for  offences  under  section  7  of  the 
Prevention  of  Crimes  Act,  1871.  In  cases  where  there 
is  a  aubaequent  crime  charged,  and  that  crime  is 
complete  in  itaelf,  but  different  degreea  of  punishment 
may  be  inflicted  according  to  the  antecedents  of  the 
prisoner,  evidence  of  the  previous  conviction  ought  not 
to  be  given  until  the  subsequent  charge  has  been 
proved.  To  prevent  any  difficulty,  section  116  of  the 
Larceny  Act,  1861,  waa  paaaed,  widdh  enacta  that  the 
offender  shall  in  the  flrst  instance  be  arraigned  on  so 
much  of  the  indictment  as  charges  the  subsequent 
offence,  and  after  that  inquiry  is  concluded — not  before 
— that  he  shallbe  asked  whether  he  had  been  previously 
convicted.  Section  7  of  the  Prevention  of  Crimes  Act, 
1871,  provides  that  a  combination  of  ciroumstsnces 
shall  create  an  offence  which  would  be  no  offence  at 
all  but  for  the  offender  havinff  been  previously  con- 
victed within  a  certain  limit  of  time.  The  indictment 
here  alleges  all  the  necessary  insredients  of  the  offence. 
If  theee  men  had  been  tned  before  the  magistrates 


the  whole  atory  muat  have  bean  gone  into,  sad  Am 
previous  ccnvietiona  must  have  been  proved;  hot  fla 
priaonera  daimed  a  jury.  In  my  opfiiion,  wlnreflM 
offence  ia  made  a  atatatory  omioe  and  reqainitiii 
ingredienta  to  conatitote  it  iHuch  are  stated  in  tia 
section,  it  ia  right  that  those  ingredienta  sfaould  bs 
proved  in  evidence  whatever  be  the  tribonal  befon 
which  it  ahould  be  tried.  lamdearlyof  opmiontbit 
the  judge  waa  ri(^t  in  allowing  thie  preiioos  eoo- 
victaona  to  be  proved,  and  the  convioticna  mnit  be 
affirmed.  Our  judgment,  of  comae,  ovennlM  tba 
judgment  of  the  recorder  in  Bex  v.  Browne 

Wbight,  J. — ^I  agree. 

BiDLET,  J.— I  agree. 

BiOHAM,  J.— I  agree.  I  think  it  ia  aofficienttonj 
that  thia  evidence  waa  neceaaary  to  prove  the  offnei 
and  therefore  waa  admiaaible. 

Waltoh,  J.^I  agree. 

ConvidUm  affirmed. 

Solicitor,  Solioitor  to  the  Treaewry. 


C.  C.  B.  A 

(Lord  Alverstone,  L.C.J.,  and  t 

Wright,    Bidley,    Bigham,  1 

and  Walton,  JJ.)  / 


Feb.  I. 


V. 


(a.) 


Orimindl  law — Evidence — Btaiement  of  aSoxn—^^ 
26  Vid.  e.  96.  m.  80,  ^---Bankrufk^  Ad,  1890  (5S 
A  64  Ftct.  c.  71),  «.  27. 

A  daiemeni  of  affaire  made  by  a  hankrufi  m  fki 
course  of  bankruptcy  ie  admieetble  ae  emdenet  ofM 
him  on  a  charge  of  mieapjpropriaHon,  amd  does  nd  am 
within  the  jnrUedum  affw4ad  by  eedion  27  of  the  Bank- 
ruptcy  Ad  of  1890. 

The  following  are  the  facta  of  the  case : 
THlliam  Qood  Pike  waa  tried  at  the  Womte 
Assizes  on  the  22nd  of  December,  1901,  being  ebsE^n 
in  two  counts  under  24  ft  26  Vict  c  96,  s.  80,  vift 
having  unlawfully  converted  and  appropriated  to  to 
own  use  certain  sums  of  money,  of  which,  underw 
will  of  WiUiam  Ayre,  deceased,  he  was  trustee,  foritt 
benefit  of  his  brother's  (Samuel  Bobert  Piln)  tbni 
children.  The  jury  found  the  prisoner  gnil^.  Inw* 
course  of  the  trial  Mr.  Lawrence  tender  in  ^^^^^ 
the  prisoner's  statement  of  aflSsira  in  banktuptoy,  wm» 
showed  the  receipt  of  the  moneys  in  questioo.  ^ 
statement  of  affaire  waa  the  atatntory  one  »adein^ 
courae  of  bankruptcy  and  verified  1^  oath  before  tw 
assistant  official  receiver  and  filed  by  the  sniw 
official  receiver  in  accordance  with  the  jacrnrnxxisj 
the  Bankruptcy  Act,  1883  (46  &  47  Vict  e.  64),  ••  lo> 
and  General  Bule  217.  Mr.  Mathews  objeoted  to 
the  receipt  of  this  evidence  on  the  ground  that  it  v« 
evidence  which  was  rendered  inadmissible  by  24  a  ^a 
Vict.  c.  96,  s.  86,  as  amended  by  the  Bankraptoy  AA 
1890  (63  &  64  Vict  c.  71),  s.  27.  He  based  hit  ooatai- 
tion  upon  the  words  contained  in  section  27,  n> 
aection  2  of  the  Act  of  1890,  which  provides  tb^^ 
admiaaion  made  by  any  person  in  any  oooipjuf^ 
examination  ahall  not  be  admiasible  ui^^j^ 
againat  that  person  in  any  proceeding  in  reqjeos  0 
any  of  the  misdemeanours  referred  to  in  m^t^.^ 
of  24  &  26  Vict.  c.  96.  His  lordship  ovenruwdttj 
objection  and  sentenced  the  prisoner  to  three  ye>p 
penal  aervitude,  but  atated  a  caae.  The  (iP'^^ZZ 
the  opinion  of  the  court  waa  whether  the  caavffV^ 
ahould  atand. 


i 


(o.)  Repoi-ted  by  C.  G.  Wh.brattam,  Esq.,  B^ 

riater-at-Law. 
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HOTTBI  OF  ZiOBDB. 

J,  B.  JUatheuit,  tot  the  piiaoner. — The 
is  oompnUory  and  tliarsforo  tba  Motum  kppliet.  The 
word  Qxamiiutioa  do«a  not  oeoanarily  maan  >  teriaa  of 
qae«ti(Mu. 

XEe  oited  OrMit  ▼.  Lord  Pmzawe,  30  W.  B.  318, 
6  App.  Cw.  657 :  mA  Inre  Myiore  Wut  Mining  Co. 
(Limited),  37  W.  E.  794,  42  Ch.  D.  flS4. 

Xaurrenea,  K.O.  {Munrot  with  him),  for  Uta 
proseontor. — There  ii  a  broad  diitinotion  between  the 
oompnlaory  axamiiiataoD  on  whioh  the  debtor  oan  be 
oroas-examined  and  the  rtfttement  of  affun  whioh  ii 
to  be  made  as  a  matter  of  ooime.  [He  wM  rtopped 
by  the  oonit.J 

Thb  Ooitki  afSimed  the  oonviotion. 

Iiord  Altbbktohx,  L.O.J.— We  are  all  of  opiiiioii 
that  thia  eridenoe  ia  ajiiwi'MTila.  The  priaoner  was 
oharged  with  ha^og  miaai^tropriated  but  fnnda.  Aa 


part  of  the  proof  of  their  reodpt,  fail  

afEaira  made  by  him  in  the  ooniae  of  hia  baakn^tcy 
waa  pnt  in.  Mr,  Uathewa  oontanded  that  beoanie 
it  was  the  debtor's  duty  to  make  a  tme  statenuDt,  it 
was  therefore  ioadmianble.  I  think  that  the  worda 
in  aeolion  27,  "  in  any  oompnlaory  artimination  or  de- 
poaition  before  any  ooort  on  the  liearing  of  any  matter 
in  bankraptoy"  werejinm^  /aeie  inteDOed  to  protect 
the  debtor  where  he  waa  being  oroaa-examined,  or 
bad  made  a  deposition  on  whl3i  he  oonld  be  oroaa- 
examined.  Ur.  Mathem  aaid  that  one  mnst  oonneot 
the  hearing  and  the  qneationa  Uiat  might  be  pot  to 
him  on  the  pnblio  oompnlioir  ■i^raminati^in  with  the 
atatement  on  which  he  might  H  qneationad,  and  tltat, 
therefore,  the  atatement  was  part  of  Hm  heating.  I 
think  if  that  had  been  intended  that  diffaent  langnage 
would  have  been  itaed.  I  am  <rf<^iQion  that  the  state- 
ment filed  by  the  bankrupt  in  pnrmtanoe  of  hia  duty 
nndcr  the  Bankraptoy  Aot  waa  not  a  atatement  made 
by  him  within  the  woxds  of  the  aeotion  27. 

Wbiqht,  J.— I  agree,  but  it  may  be  ripht  to  alter 

the  law.    This  ia  a  oertun  nnfaimeas  in  wmg  a  man's 

oompnlaory  admiadon  against  him,  and  thne  ia  the 

obano^that  he  will  not  make  a  foU  admiaaion  if  it  can 

be  osed  agunat  him. 

Bmisx,  J.— I  agn 

BiOHAM,  J. — I  asrecb  I  think  it  amongh  to  aay  Uiat 

thie  is  not  a  deposition  made  in  the  hearing  of  any 

bankruptcy  matter. 

Waltoh,  J.— I  agree. 

Solicitor    for   the    pcoseontirai,    BoUeitor   to  the 

Treaturs. 

Solieitora  for  the  defendanti,  Dohbt  A  BiU. 


I  dnty  and  aettleEaent  duty  ' 


)^ou«r  el  Hmtif. 

PromC.  A.)  „„  ,. 

(S^tland).  I  "■y  "' 

Loud  Advooatb  v.  Stkwaat  um  Ahothkb.  (a.) 

Inland  rtvmut—Etlate  iail—Seotch  teilaior—Moiw  to 

be  laid  out  in  the  purehate  of  land  in  &igland — Dit- 

ention— Finance  Aa,  1894  [57  A  58  Vid.  c  30],  i  23. 

Where  a  tettator  gave  a  turn  of  money  in  tnut/or  the 

purpoie  of  purchaiing  land  in  Btotland  to  be  entaiUd  in 

aocordance  with  the  directioni  of  hit  will,  and  by  codicil 

authorized  hit  trutleei  (i/  in  their  diteretiort  they  ehould 

think  it  deiirable)  in  place  o/purchaiitig  land  in  Scotia 


England  to  be  entailed  according  to 
English  law. 

Held,  that  the  money,  or  to  much  of  it  ai/er  the  time 
being  remained  uninvetted  in  land,  wa*  not  "  entailed 
ettate"  vHthin  the  meaning  of  the  provieiont  of  the 
Finance  Act,  1894,  applioaUe  to  Scotland. 

Appeal  from  a  jodgmeat  of  the  ?irat  Dinaion  of 
the  Cknut  of  Seadon  in  SooOand,  38  So.  L.  B«p.  318, 
whifji  rerened  that  of  the  Lord  Ordinary. 

The  reapODdenta  were  the  tmateee  of  the  late  James 
Sprot,  who  died  in  1882,  end  by  hia  will  left  £100,000 
to  be  applied  by  hia  tntateea  in  the  pnrohaae  of  lands 
whioh  wne  to  be  oktailed  on  hianeuiew,  and  a  aeriaa 
ofluara.  Until  the  pandtaaeahonld  be  made,  and  the 
entail  ezMuted,  the  Inoome  or  naita,  aa  the  imm  might 
be,  warn  to  be  paid  to  the  nephew,  B.  W.  Sprot^  whom 
tailiDg,  to  tite  sabstitntea  of  entaiL 

The  fansteea  aptnt  part  of  the  som  in  the  pnrehaae 
of  the  estate  of  Diygrange,  and  they  oonvmed  that 
eatete  to  Hr.  B.  W.  B^  and  the  aobsUtiitea  of 
aotaa  in  188B. 

B,  W.  Sprot  died  on  the  1st  of  Febma^,  189S,  at 
which  c^te  thrae  remained  unexpended  a  oalanoe  of 
about  £60,000,  which  waa  still  held  in  trust  for  the 
pnrohaae  of  lauda,  in  terma  of  Hr.  James  Sprot's 
wOL 

On  the  death  of  B.  W.  Sprot,  hia  eon  nicoeeded  to 
Drygiange,    and    to   the   moome   of   the    entailed 

)  paid  on 

,  paid  on  the  nnexpcoded 

balance  of  £80,000,  but  it  waa  contended  that  Una 
paymoit  waa  made  in  error,  and  they  reolaimed  it 
from  the  Otown. 

Settlement  estate  dnty,  in  respect  of  the  entailed 
money,  waa  filalTd  as  due  under  the  Finance  Aat, 
18M  (67  ft  68  Vict,  c  30),  bnt  was  refused,  and  an 
action  claiming  aooonnt  and  payment  waa  thereupon 
raiaed. 

The  Lord  Ordinary,  wm  of  opinion  that  this 
money  waa  "  entailed  estate  "  within  the  meuing  of 
the  Act,  but  the  Birst  DiTision  took  an  opposite 
■fiew. 

The  testator  by  oodldl  anthorized  his  frustMS  In 
their  diaoretion  to  pnrchase  land  in  BngUnd,  to  be 
entuled  aoocoding  to  Bnglish  law. 

BcoU-Diekion,  S.G.,  and  A,  J,  Toung  (both  of  the 
Sootoh  Bar),  for  the  appellant. 

Aiher,  D.F.,  Can^bdi  Lorimer  (both  of  the  Scotch 
Bar),  and  B.  Q.  Beton,  for  the  respondenti. 

Barl  of  Haubvbt,  L.O.:  I  do  not  think  it 
neoMsary  in  this  case  to  say  more  than  this— that  the 
qneatico  ii  irtietlker  a  snm  of  money  resnltiDg  in  a 
balance  from  certain  inveatnienb  in  Scotland  ia  or  ia 
not  eatailed  estate  within  the  meaning  of  the  Soottiah 
Finance  Act.  I  aapposs  that  no  one,  a^art  from  some 
intnpratation  olanae,  would  aay  that  it  was  entailed 
estet^  noc  do  I  think  it  important  to  oonrider  that 
the  donrt  of  Obancery  in  uiia  oormtiy,  when  monw 
baa  been  IrrerooaUy  devoted  to  the  putohaae  of  land, 
may  anily  to  It  the  conaiderationB  which  would  apply 
to  it  il  It  were  land  itself.  The  qnestioDa  whioh  have 
been  argued  in  the  Soottish  oonrta  have  been  applied 
only  to  the  firat  hypothetia  which  I  haTc  auggeated, 
and  the  diri^on  of  o^nion  appears  to  hare  oeen  on 
the  quettion  whethn  a  technical  phraseology  applic- 
able to  Ftnance  Acts  ia  supposed  to  run  through  all 
the  ^nanoe  Acta  when  they  are  enacted  to  be  read 
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HOUBB  OF  LOBOB. 


beoanae  I  think  it  inaoonrate  to  say  that  that 
qnesticm  arises  here.  The  ram  which  was  devoted 
by  a  tmst  in  the  first  instance  for  purchasing  land 
in  Scotland  to  be  entailed  in  accordance  with  the 
directions  of  ike  testator's  will,  was  materially  altered 
from  the  disposition  originally  made,  by  a  codicil  to 
his  will,  the  effect  of  which  never  seems  to  have  been 
suggested  as  influencing  the  discussion  to  which  I 
have  rcierred  in  the  Scottish  courts.  To  my  mind  it 
has  completely  altered  the  question.  The  codicil  per- 
mitted we  money  in  trust  to  be  invested  at  the  dis- 
cretion of  the  trustees,  in  England  to  which,  of  course, 
the  interpretation  clause  of  ue  Scottish  Act  does  not 
attach.  That  discretion  and  the  consequence  of  it 
appears  to  me  to  dispose  of  the  argument,  and  I  am 
prepared,  therefore,  to '  move  that  the  appeal  be  dis- 
missed, though,  as  I  have  said,  without  determining 
the  question  which  appears  to  have  been  decided  by 
the  Dcottii^  courts  without  reference  to  the  matter  to 
whidi  I  have  referred. 

Lord  Maonagten. — ^The  question  in  this  case  is 
whether  the  unexpended  balance  of  the  estate  of 
Mr.  James  Sprot,  who  died  on  the  6th  of  May, 
1882,  is  or  is  not  "property  held  under  entail" 
and  '^entoiled  estate"  within  the  meaning  of  the 
Finance  Act,  1894,  as  applied  to  Scotland.  Mr. 
James  Sprot,  by  a  trust  disposition  dated  the  17th  of 
May,  1879,  gave  a  large  ram  of  money,  afterwards 
reduced  by  a  codicil  to  the  sum  of  £100,000,  in  trust 
for  the  purpose  of  purchasing  land  in  Scotland  to  be 
entfldlea  in  accordance  with  we  directions  of  his  wilL 
The  Lord  Ordinary  held  that  the  unexpended  balance 
of  this  sum  (now  about  £60,000)  was  ''entailed 
estate."  The  First  Division,  on  appeal,  held  that 
it  was  not.  Unfortunately  the  attoitiou  of  neither 
court  was  called  to  the  provisions  of  the  codicil  of  the 
17th  of  May,  1879,  which  authorizes  the  trustees  ^if 
in  their  discretion  they  should  think  it  desirable),  m 
place  of  purchasing  land  in  Scotland  to  purchase  land 
m  England  to  be  entailed  according  to  English  law. 
The  effect  of  this  codicil  was  that  uie  money  was  no 
lonser  dedicated  to  the  sole  purpose  of  purchasing 
lands  in  Scotland  to  be  entailed  according  to  the  law 
of  that  country,  and  therefore  it  seems  to  me  .im- 
possible to  hold  that  the  money,  or  so  much  of  it  as 
for  ^e  time  being  remains  uninvested  in  land,  corned 
within  the  meaning  of  the  expression  ''entailed 
estate  "  in  the  provisions  of  the  Fmance  Act  applic- 
able to  Scotland.  Under  the  directions  of  the  codicil 
the  trust  to  purchase  lands  in  Scotland  ceased  to  be 
imperative.  On  this  ground  I  think  that  the  decision 
of  ^e  First  Division  must  be  upheld.  Inasmucdi, 
however,  as  the  question  on  which  the  courts 
in  Scotland  were  divided  was  argued  at  length 
at  the  Bar,  it  seems  to  me  that  it  would  not 
be  right  to  pass  it  over  in  silence.  On  this  point 
I  am  inclined  to  agree  with  the  Lord  Ordinary, 
for  the  reasons  which  will  be  stated  presently  by  Lord 
Bobertson.  It  seems  to  me  that  when  yon  have  to 
construe  a  technical  expression  iatrodnced  into  the 
legal  vocabulary  by  a  series  of  statutes  forming  one 
code,  you  naturallv  turn  to  the  code  for  light  and 
help.  The  key  to  the  true  meaning  of  the  expression 
will,  I  think,  be  found  in  the  latest  development  of 
legislation  rather  than  in  its  earliest  effort.  I  think 
that  t^e  appeal  must  be  dismissed  with  costs. 

Lord  SHAiVD.^My  Lords :  I  am  of  opinion  that  as 
the  testator  has  provided  that  his  money  may  be 
invested  in  England  to  be  entailed  according  to  the 
law  in  England,  it  cannot  be  said  that  this  makes 
tiie  property  entailed  estate  within  the  meaning  of 
the  Fmance  Act,  1894,  as  applicable  in  its  provisions 
to  Scotland.    But  I  must  add  that,  apart  from  the 


provision  of  the  codicil  of  1879, 1  should  arrive  si  Am 
same  result,  for  I  agree  with  tiie  views  exprssndb^ 
the  First  Division  of  the  court  in  revening  the  judg- 
ment of  the  Lord  Ordinary.     The  queation  is  cub  of 
difficulty   having  regard  to  the   proviaians  of  the 
Entail  Acts  of  1875  ^8  &  39  Vict.  o.  61)  and  1862 
(45  &  46  Vict  c.   53),  but  I  find  nothmg  in  liiM 
statutes  which  makes  money  directed  to  be  inveslsi 
in  the  purchase  of  land  ^'entafled  eatate"  m  ti» 
ordinary  acceptance  and  meaning  of   that  teon,  or 
anything  which  can  be  held  to  enact  that  the  wndi 
'*  entailM  estate "  shall,  except  for   a  defined  sai 
limited  purpose,  be  held  to  ind^ie  suob.  money,  whoA 
is  other  wisepersonal  estate.  Sach  money  ia  not  entsflei 
It  is  money  which,  in  the  first  place,  moat  be  oonvBEtod 
into  land,  for  money  does  not  admit  of  being  entsiloi 
Again,  even  after  land  has  been  purohaoed,  it  dam 
not  become  entailed  estate  till  the  land  purchased  bii 
been  entailed  by  a  deed  of  strict  entiul,  which  )m 
been   duly  registered  as   such  in   the    appropiislB 
register  of  entails.    In  this  case  lands  were  not  e?0B 
acquired,  much  less  entailed  by  the  neoessszy  dad 
duly  registered.    The  direction  to  convert  the  mooer 
into  land  and  to  entail  ^e  land  did  not,  and,  si  I 
think,  could  not,  entail  the  monev,  wfaioh  reoisiiMd 
purely  personal  estate,  though  directed  to  be  nnd 
m  a  particular  way.    What,  then,  is  the  effect  of  ik 
provisions  of  the  entail  statutes  P    Not,  I  think,  to 
convert  personalty  to  realty,  and  to  entail  tliat  reilty 
by  enactment,  but  merely  that  for  Uie  purposes  <rf 
these  statutes  in  disentailing  and  otherwise  proridmf 
that  the  property  of  entailed  proprietors  may,  mth 
the  requisite  consent  of  expectant  heirs,  be  made  tte 
from  tiie  restrictions  of  entails,  money  which  has  ben 
directed  to  be  converted  and  employed  in  the  par- 
chase  of  lands  to  be  entailed  shall  be  treated  self 
these  directions  had  been  carried  out  and  lands  had 
been  bought  and  entailed.    In  short,  that  the  entin 
estate,  land  entailed,  and  money,  shall  be  treated  m 
the  same  way  and  under  the  same  conditions  as  one 
estate.    I  agree  in  the  judgment  of  tiie  First  DirinoD 
that  the  statutes  enact  only  that  in  these  statolei, 
and  only  for  the  purpose  of  these  statutes  in  tiiar 
provisions  (which  are  really  intoaded  and  oalonlsfol 
to   break    down   entails    and   not   to    enforoe  v 
enlazge   their   provisions),    money   whidh   is  then 
called  "entailed   money"    shall    be    regarded  as 
'*  entailed   estate."     The   words  of  the  statute  d 
1882,  are  that  <<In  this  Act"  the  foUowing  words 
shaU  have  the  meanings  hereby  assigned  to  them, 
and  the  enactment  to  that  limited  e£Eect  is  made  veq 
properly  to  apply  to  tiie  proceeds  of  entailed  Isoa 
which  has  been  sold,  and  money  ordered  to  be  infested 
in  land  to  be  entailed,  which  meney  is  made  subject 
to  the  same  provisions  for  obtainins  freedom  from  tfae 
fetters  of  the  entul  as  the  entailed  lands  themsel?* 
There  is  no  such  general  provision,  and  odb  cam 
scarcely  conceive  of  such   a  provision  that,  in  ^ 
circumstances — e.^.,  in  contracts  and  in  all  fntare 
statutes— the  words  "entailed  estate"  shall  inolnde 
in  their  meaning  money  directed  to  be  converted  into 
land  to  be  thereafter  entailed.    The  Entail  Aot  <» 
1875  does  not  seem  to  be  in  any  way  different  zs  thfi 
effect  of  its  provisions  from  the  Act  of  1882.    On  the 
whole,    then,   I   am   of   opinion   that  the   wo(^ 
*'  entailed  estate"  in  the  Finance  Act  of  1894  must  be 
taken  in  their  ordinary  and  proper  rignification  m 
referring  to  an  estate  which  has  been  entailed,  and  not 
to  money  intended  and  directed  to  buy  lands  to  be 
entailed,  and  that  the  latter  entail  statutes  gi^.* 
wider  meaning  to  these  words  only  where  need  lo 
these  statutes,  and  only  for  the  spedal  purpose  of 
making  such  money  liable  to  be  desdt  with,  as  the 
lands  really  entailed  may  be  dealt  with,  under  ^ 
general  provisions  of  the  statute. 
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liord    B&AM7T0N  ooDoitzred  in  the  judgment  of  the 
liord  Ohanoellor. 

Xx>rd  BoBBBTSOZT. — ^The  proposition  maintained  by 
the  appellant,  affinned  b^  the  Lord  Ordinary,  and 
ne^^alSved  by  the  First  Division,  is  that  money  held  in 
trust  and  dureoted  to  be  laid  ont  in  land  to  m  strictly 
entailed  is  entiuled  estate  in  the  senie  of  the  Finanoe 
'  Act,  1894.    Subject  to  one  limitation,  that  proposi- 
tion seems  to  me  to  be  sound ;  but  the  limitation,  in 
my  opinion,  excludes  from  the  proposition  the  money 
now  in  dispute.    In  order  to  be  entailed  estate  in  the 
sense  of  the  Finanoe  Act,  the  money  must  be  directed 
to  be  laid  out  in  land  to  be  strictly  entailed  aooordins; 
to  the  Sootoh  law  of  entail,  and  therefore  in  Sootlano. 
This,  as  it  seems  to  me,  is  not  merely  the  necessary 
condition  of  the  doctrine  maintEdned  b^  the  ajmellant, 
bat  is  its  foundation,  and  without  it  the  doctrine 
seems,  to  me  to  have  no  support  at  all.    Yet  this 
condition  renders  the  doctrine  inapplicable  to   the 
appeUant^s  case.    His  whole  argument  (which  I  think 
sound)   is  founded  on  Sootoh  statutes  which  form 
part   of  the  land   laws  of  Scotland,  and  have  no 
application  to  land  or  to  entails  outside  Scotland. 
Bat  it  turns  out  tiiat  in  a  due  exercise  of  the  dis- 
cretion of  the  trustees  who  hold  this  money  it  need 
never  go  into  Scotch  land  |at  aU.    In  order  to  show 
the    limitation   of  the   doctrine   ux   question   it   is 
necessary  to  examine  its   origin  and   ascertain  its 
merits.    No  one  has  denied  that  the  only  power  to 
execute   an  entail,    using  that  word    in   the  only 
operattve  sense  of  the  term,  must  be  found  in  the  Act 
of  1686,  or  has  asserted  that  under  that  statute  you 
oan  entail  mon^.    I  fully  allow  that  this  is  a  good 
beginning  to  toe  argument  against  the  appellant; 
and  the  statute  of  1685  is  regarded  by  the  First 
Division  as  the  proper  criterion  of  the  meaning  of  the 
words  in  question.    Again,  it  is  quite  true,  as  mr  as  it 
goes,  that  all  the  entul  statutes  subsequent  to  1686 
have   ffone   towards    breakiog   down    rather   than 
towards    constructing    entails.      But    when     from 
this  isct  the  inference  is  drawn  that  those  statutes  are 
unlikely  to  contain  the  means  of  determininff  the  scope 
of  the  term  entailed  estate  my  assent  is  ues  readily 
given.    We  are  in  search  of  the  sense  in  which  those 
words  are  used  in  a  statute  in  1894  ;  the  vocabulary 
of  that  day  is  to  be  looked  to,  and  ft,  as  is  the  case, 
the  words  entailed  estate  and  their  equivalents  are 
now  in  f  set  more  in  use  in  relation  to  relaxing  than  to 
constructing  entails,  that   does   not  invalidate  the 
criterion  to  which  appeal  is  made.    The  purpose  for 
which  men  speak  of  a  thing  is  immaterial  if  they  have 
occasion  to  speak  of  it.    Now  the  case  of  the  appel- 
lant is  that  in  1894  the  word  '*  entailed  "  had  come  to 
be  applied  to  moneys  which  stood  in  certain  relations 
to  entailed  land,  eiUier  as  being  its  proceeds  and 
standing  under  the  same  trusts  or  as  destined  and 
held  in  trust  for  the  purchase  of  land  to  be  entailed. 
I  think  that  this  is  true  in  point  of  fact,  and  I  must 
say  that  I  think  that  the  Act  of  1882,  let  alone  the 
Act  of  1875,  demonstrates  this.    The  27th  seciion 
declares  that  the  price  of  an  entailed  estate  shall  be 
entailed  estate  within  the  meaning  of  the  entail  Acts ; 
the  28th  assumes  (which  is  even  more  than  asserting) 
that  an  entailed  estate  may  consist  of  money,  and  that 
this  assumption  is  not  rested  on  the  27th  section  is 
manifest,  for  the  28th  is  applying  the  provisions  of 
the  27Ui  to  other  entailed  estates  than  those  which 
fall  under  its  terms.    Not  less  significant  is  the  use, 
without  any  explanation  or  apology,  of  the  words 
"entailed  money"    in  both  the   4th  and  the  5th 
mb-sections     of    section    23.    The    Act    of    1882 
has  this  douhle  significance  in  the  present  ques- 
tion—it was  in  1894  the  latest  expression  of  the 
Legislature  on   Sootoh   entail  (and  there  is  none 


since  1894),  and  it  gathers  up  and  brings  together 
iJl  the  preceding  statutes.  But  when  we  go  seven 
years  back,  to  the  Act  of  1875,  we  find  that  the  term 
entailed  estate  had  been  already  expressly  extended 
to  include  all  money  held  in  trust  for  the  purposes  of 
being  entailed.  Now  I  am  willing  to  assume,  as  is 
quite  justly  pointed  out,  that  this  is  (and  it  could 
hardly  be  otherwise)  for  the  purposes  of  that  Act 
(obserring  only  that  the  same  criticism  can  hardly  be 
applied  to  tiie  Act  of  1882  in  view  of  its  2nd  section). 
But  ^e  Act  of  1875  covers  a  large  area  of  the  law  of 
entail,  and  accordingly  the  use  in  their  wider  sense 
of  the  words  *' entailed  estate"  became  from  1876 
onwards  oorrespondinffly  freouent,  and  made  the 
additional  sanction  and  stimulus  given  to  that  use  in 
1882  all  the  more  decisive.  If,  as  the  learned  counsel 
for  the  appellant  invited  us  to  do,  we  observe  the 

S regress  of  legal  thought  antecedent  to  1875  as 
lustrated  in  judicial  decisions,  we  see  evidence  that 
the  working  of  the  earlier  of  the  modem  entail  Acts, 
particidarly  that  of  1848,  had  fully  prepared  men 
dealing  with  those  matters  to  call  moneys  so  situated 
(as  they  were,  in  fact,  being  treated)  "entailed 
estate."  Accordingly  the  legislative  appellation  or 
desoription  in  the  Acts  of  1875  and  1882  of  such 
moneys  as  '* entailed  estate"  is  not  a  case  of  the 
Legislature  caUin^  one  thing  by  the  name  of  another, 
but  is  a  recognition  of  the  &ct  that  for  practical 
purposes  those  moneys  had  come  to  possess  the 
attnbutes  of  entailed  lands,  so  far  as  such  now 
remained.  This  topic  might  be  more  fully  developed, 
but  the  matter  does  not  admit  of  dispute.  What 
I  deduce  from  these  considerations  is  that  if  the 
existing  state  of  the  law,  espeoiallj  as  exhibited 
in  its  most  unmistakable  form,  legislation,  be  the 
proper  criterion  of  the  meaning  of  words  descriptive 
of  legal  rights,  <<  entailed  estate  "  did  in  1894  include 
moneys  directed  to  be  applied  in  purchase  of  lands 
to  be  entailed.  GSie  principle  that  m  statutes  words 
are  to  be  taken  in  their  legal  sense  has,  as  Lord 
Stormonth  Darling  points  out,  a  special  cogency  when 
the  words  in  question  represent  only  legal  oonoeptions. 
The  popular  use  of  such  words  does  not  represent  the 
primary  meaning  of  the  words,  but  some  half  under- 
standii^  of  them.  I  say  this  because  I  observe  that 
in  the  judgment  delivered  by  Lord  McLaren  some 
reliance  is  placed  on  the  '*  ordinary  .uie  of  langoage." 
Now,  it  seems  to  me  that  this  would  prove  too  much 
in  the  present  case.  If  the  phrase  in  question  repre- 
sents anything  definite  in  popular  use,  I  suspect  the 
meaning  is  determined  quite  as  much  by  a  misuse  of 
the  word  "  estate  "  as  equivalent  to  landed  property 
as  by  any  intelligent  use  of  the  word  "  entailed,"  and 
that  popular  use  would  reject  the  words  if  appUed  to 
anything  else  than  a  Isoided  property,  xet  it  is 
pen ectiy  certain  that  other  estate  than  landed  pro- 
perty may  be  the  subject  of  entail,  as,  for  instanoe, 
a  right  to  salmon  fishing.  In  what  I  have  hitherto 
said  it  has  been  assumed  that  the  words  to  be  con- 
strued in  tiie  Finanoe  Act  are  **  entailed  estate,"  and 
that  the  Act  itself  gVf^  no  further  aid  in  the  construc- 
tion of  that  term.  This,  however,  is  to  understate  the 
appellant's  case.  The  words  directiy  descriptive  of 
"  setUed  property  "  (which  is  the  appellation  under 
which  the  respondents  seek  to  daim  exemption)  are 
thoBemthel4t£snb-seotion  of  section  23 — ' '  Theexprea- 
sion  '  settied  property '  shall  not  include  property 
held  under  entail^' ;  and  then  in  sub-section  15 
occurs  the  phrase  **  entailed  estate,"  manifestly  used 
as  equivalent  to  what  is  ^  in  sub-section  14 — ^the 
indennite  article  "  an  "  entailed  estate  being  inserted 
because  the  form  of  Ulustration  postulates  an 
individual  estate  in  relation  to  an  individual  pro- 
prietor. The  matter,  however,  may  be  brought  to  a 
much  siuuper  point.    In  the  ^oe  of  the  express  and 
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direct  enactments  in  the  Acts  of  1875  and  1882  which 
I  haye  cited,  I  am  at  a  loss  to  see  how  it  can  be 
affirmed  of  money  directed  to  be  applied  in  pnrdhase 
of  land  to  be  entailed  that  it  is  not  entailed  estate,  at 
least  in  some  sense  and  to  some  effect.    And  if  this  be 
so,  tiien  qwymfidxi  coniM  that  it  is  not  in  the  sense  of 
this  Finance  Act  P    I  haye  not  myself  realised  in  what 
sense  it  is  not  entailed  estate  except  that  some  of  the 
many  provisions  about  entails  do  not  apply  to  it. 
But  this,  again,  proves  a  good  desl  too  mnob.    Some 
of  the  empowering  entail  Acts  assert  that  it  would  be 
for  the  pmjlic  benefit  if  villages  were  built  on  entailed 
estates.     Now  exactly  the  same  reasoning  as  the 
respondent  advanced  would  deduce  from  this  that 
salmon  fishinffs  do  not  fall  within  the  scope  of  the 
entail  Acts,  because  you  cannot  build  villages  on 
salmon  fishings  or  the  right  to  salmon  fishings.    But 
when  we  are  told  tiiat,  at  all  events,  a  Finuice  Act 
cannot  be  supposed  to  view  as  entailed  estate  moneys 
situated  as  uiose  which  I  have  been  considering,  I 
completely  fail  to  see  the  reason.    Bven  if  a  more 
rationalistic  method  be  applied  than  is  permissible  in 
taxing  Acts,  I  should  have  thought  that,  In  a  definition, 
section  23  (14),  the  object  of  which  is  to  distinguish 
something  from  settled  property,  the  subject-matter  of 
the  rights,  as  land  or  money,  was  very  much  less  rele- 
vant than  the  quality  and  correlation  of  the  rights  in 
that  subject-matter ;  and,  so  far  as  these  are  concerned, 
it  is  just  because  they  are  practically  identical  in  tiie 
•ne  case  and  in  the  other,  that  land  and  money  are 
now  massed  under  the  common  denomination  entailed 
estate.     From  the  somewhat  detailed  examination 
now  made  of  the  question  argued  in  the  Court  of 
Session  it  is  at  least  apparent  that  the  argument  of 
the  appellant  begins  and  ends  in  the  Scotch  entail 
statutes.    The  thud  section  of  the  Act  of  1875,  which 
puts  at  its  sharpest  the  appellant's  contention,  re- 
quires that  money  in  order  to  be  entailed  estate  must 
be  "  invested  in  trust  for  the  purpose  of  purchasing 
IsAd  to  be  entailed.'*    The  whde  theory  of  the  identi- 
fication of  such  money  with  land  is  that  it  is  directed 
and  destined  to  be  put  into  land,  and  its  inevitable 
fote  is  merely  anticipated  in  order  to  prevent  circuity 
of  procedure.    But  if,  instead  of  it  bemg  so  inevitably 
destined,  the  trustees  may  or  may  not  so  apply  it,  ^e 
whole  ratio  of  those  enactments  is  gone.    Now  it 
seems  to  me  that  the  combined  effect  of  Mr.  Sprof  s 
wfll  and  his  first  codicil  was  simply  to  make  it  dis- 
cretionary and  optional  to  the  trustees  whether  they 
bought  Scotch  liuid  or  bought  Bnglidi  land,  and  the 
mere  droumstanoe  that  the  wiU  "  directed "  Scotch 
land  to  be  bought  has  no  effect  at  all  in  saving  that 
direction  from  being  reduced  to  an  option  by  the 
codioiL     The  appellant  vainly  endeavoured  to  save 
the  situation  by  relying  on  the  direction  to  "  entail " 
whether  the  land  was  in  Scotland  or  in  England.    But 
an  Bnglish  entail  is  one  thing  and  a  Sootdi  entail  is 
another.    And  the  whole  argument  of  tiie  appelant 
on  the  main  question  rests,  not  on  tiie  word  entail, 
but  on  statutes  which  have  no  application  to  Bngland. 
(hi  this  sole  ground  I  am  of  opinion  tiiat  the  appeal 
must  fail. 

Lord  LnmLSY  concurred  in  the  judgment  of  the 
Lord  Ohancellor. 

tTudgmeni  appealed  from  affirmed,  and  appecU  (2m- 
mUeed  with  costs. 

Solicitor  for  the  appellant,  F»  C,  Gore,  Solicitor  of 
Inland  Bevenue,  for  Philip  J.  Hamilton  Orierson, 
Solicitor  of  Inland  Bevenue,  Bdinburgh. 

Solicitors  for  the  respondents,  Martin  A  Leslie,  for 
BUUr  &  OadeU,  Edinburgh. 


{From  the  Supreme  Court  o/ihe  Oolony  o/NML) 

Hayli 
DoTTGLAs  V.  Sander  &  Ck>.  (a.) 

jVotoZ,  Law  of—Fraud^Frescription — Boman^DM 

law. 

Where  the  same  fraud  which  has  induced  a  oonfrnd 
7ms  also  operated  to  deprive  a  pllaifUiff  of  his  ctiur 
remedies,  the  actio  doli  is  still  open  to  hin^  and  im^ 
the  Boman^Dutch  law  for  the  general  period  of  fft' 
scfiption,  which  is  Mrty  years. 

Appeal  from  an  order  of  the  Saprenie  Oooit  of 
Natal,  which  had  reversed  a  dedsuMi.  of  the  Oircait 
Oourt  of  Durban. 

The  imats  are  given  in  their  lordshipB'  jadgmsni 

Hume  Williams,  K.C.^  and  Arnold  Staiham,  for  the 
appeUant. 

Loehnis,  for  the  respondents. 

The     judgment     of     their     lordships      (I«fdi 

MAONAanTEN,   DaVEY,    BOBE&TSON,    IaTSDUSY,   iod 

Sir  FoBD  Nobth}  was  delivered  by 

Lord  BOBVRTSOBT.— On  the  14th  of  Maj^  1897,  titf 
respondents,  who  were  carriers  at  Durban,  in  tin 
colony  of  Natal,  sold  to  the  appellant  the  whole  of 
their  business  and  plant  for  £4,400.     The  appeOtat 
took  possession  of  and  carried  on  the  business  in  tiie 
buildings  which  had  been  occupied  by  the  ren>ondeBii 
for  that  purpose.    Those  buildings  were  held  by  the 
respondents  under  a  lease  from  one  Aoatt,  ud  it 
had  been  been  contemplated  that  the  appellant  shooM 
take  over  tiie  lease.     Owing  to  the  duputes  oat  d 
which  the  appeal  has  arisen,  this  was  never  done; 
and  Acutt  compelled  payment  from  the  respondeoii 
of  the  rent  due  for  tiie  period  of  the  appellsnt'i 
occupation.      On    the   2nd    of    April,    1900,    th« 
respondents  sued  the  appellant  to  recover  the  ioa 
thus  paid  by  them ;  and  in  answer  to  this  suit  the 
appelant  made,  in  reconvention,  a  daun  for  £7^ 
as  damages.     The  present  appeal  relates  sobly  to 
this   cU&i   in   reconvention;   and  no   question  u 
raised  as  to  the  merits  of  the  principal  suit.    Oa 
the  3rd  of  August,  1900,  the  judge  of  the  Dorbaa 
Circuit  Oourt   gave   judgment   in   the  appellsnri 
favour  for  £600.    On  the  2nd  of  November,  1900, 
the  Supreme  Court  of  the  colony  reversed  tins  judg- 
ment and  disallowed  the  daim.    The  present  ^^ 
is  to  have  the  Circuit  Court's  judgment  restcow* 
The  appellant's  demand  is  clearly  set  out  in  hii 
daim  in  reconvention,  and  is  expresdy  made  w^ 
damages  for  fraud.    The  fraud  alkoed  consisted  u 
a   falM  statement   by  Pranz  Sander,  one  of  the 
partners  of  the  respondents'  firm,  whidi  statemflw 
mduced  the  appellant  to  enter  into  the  contisotw 
sale  of  the  14th  of  May,  1897,  whereby  he  soffoea 
damage.    The  statement  made  by  Sander  wai  tbit 
no  post'mortem  examination  had  been  hdd  of  sd7 
horse  bdonging  to  the  respondents,  whereas  ^^"f 
was  that  such  Sk  post-mortem  examination  1^*^*JJ 
the  knowledge  of  Sander,  been  held  and  had  prom 
the  horses  of  tiie  respondents'  estabUshment  to  o^ 
infected  with  glanden,  at  the  time  of  the  n«gow- 
tions  for  the  sale.     This  disease,  having,  by,  ^ 
time,  got  hold  of  the  stables,  again  broke  out  in  tM 
time  of  the  appellant's  occupation  and  caused  s  1^ 
in  horses  amounting  to  the  sum  of  dama^  obimw* 
The  answer  made  by  the  respondents  to  this  dsiiu  vii 
that  at  the  time  of  the  sale  of  the  business  aadpl>o<> 


J 


(a.)  Beported  by  C.  H.  Gbaftow,  Bsq.,  Bsrriittf- 

at-Law. 
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the   appellant  was  well   aware   that   aookness   had 

ooonzred  among  the  hones,  that  aereial  animals  had 

been  shot  and  uiat  tk  post-mortem  had  been  held  which 

clearly  <*  established  the  existence   of   the   disease 

called  glanders."    On  all  the  questions  raised  by  the 

pleadings  the  evidence  was  highly  oonfliotingi  bat  at 

their  lordships*  bar  the  conflict  was  greatly  narrowed 

by  the  admission  of  the  respondents  that  Sander  did 

make  to  the  appellant  the  false  statement  that  no 

post-mortem  examination  had  been  held,  althongh  he 

had,  in  fact,  been  present  at  a  post-morten  examina- 

tion,  and  knew  that  it  revealed  glanders.    The  sole 

qaestion  therefore  came  to  be  whether  in  fact  tilie 

appellant  knew  before  the  bargain  that  there  had 

beep  glanders  in  the  stable  in  1897.     If  he  did,  then 

plainly  the  false  statement  did  not  induce  the  contract. 

The  appellant  had  for  some  time  raior  to  the  bargain 

in  question  acted  as  manager  for  Benningfield  &  Oo., 

who    were   carriers   at  Durban,   and  had,  besides. 

business  concerns  at  Johannesbug.  The  respondents' 

firm  consisted  of  Franz  Sander,  whose  fraud  is  the 

central  fact  in  the  case,  and  B.  H.  Tatham.    Their 

lordships   consider   that  the  evidence  justifies    the 

oondlusion  of  the  judges  who  hesvd  the  witnesses, 

and    they     hold     that     tJ^e     appellant     had     no 

independent  knowledge    prevenl&g    his   accepting 

the     statement     mtk&    by    Tatham,    his    vendor, 

according     to     Tatham's     own    testimony.       This 

conclusion  is  supported  by  the  admiuion  of  Sander 

that  the  price  paid  was  a   high   price,    and   one 

which  he  for  his  part  woidd  nothave  given  if  he  had 

known  there  were  glanders  in  the  stable.      On  a 

specific  point  made  by  the  respondents  about  a  notice 

of  the  outbreak  appearing  in  a  local  newspaper,  their 

lordships  have  no  reason  to  reject  the  explanation 

fliven  or  the  appellant  and  accepted  by  the  Oircuit 

Ckmrt  that  he  was  at  Johannesburg  at  ihe  time  and 

did  not  see  it    The  incredulity  expressed  by  the 

Supreme  Oourt  does  not  rest  on  any  positive  basis, 

and  has  no  affirmative  evidence  to  support  it,  having 

regard  to  the  desperate  position  of  botn  Tatham  and 

Sander  as  witnesses  of  credit 

The  respondents,  however,  have  maintained  in 
argument  against  the  present  claim  which  is  in- 
dependent of  testimony.  They  say  that  the 
appellant    has    lost    hii    remedy,    and    that    the 

S resent  daim  is  untenable  in  Boman-Dutch  law. 
hortly  stated,  the  argument  is  as  follows:  In 
Boman  law  a  person  induced  by  fraud  to  enter  a 
contract  may  elect  to  set  aside  the  contract  by  the 
actio  redhibitoria,  in  which  case  he  may  sue  withm  six 
months,  or  he  may  sue  in  an  action  quanti  minorts  to 
recover  the  difference  between  what  he  ought  to  have 
had  and  what  he  has  had,  in  which  case  he  must 
sue  within  twelve  months.  The  appellant,  say  the 
respcmdents,  was  in  this  case;  accoaniing  to  his  own 
showing,  he  might  have  had  either  action,  and  he  has 
sued  in  neither.  What  he  has  done  is  to  sue  in  an 
adio  doli  (or  action  of  deceit),  but  this  remedy  is  only 
given  to  those  to  whom  no  other  action  was  ever 
available;  and  that  as  already  pointed  out,  is  not  the 
case  of  the  appellant  Now,  assuming  that  the 
question  is  to  be  determined  exactly  as  if  it  had 
coonned  in  Bome  and  before  the  praetor,  one  im- 
portant qualification  must  be  made  of  the  doctrine 
thus  stated.  In  the  chapter  in  the  Digest  De 
Dob  Halo,  it  is  indeed  laid  down  that  if  another 
action  had  been  open  to  the  pUinti^  the  actio 
d(^i  must  be  refused.  But  the  text  goes  on  to 
give  the  reason — $ihi  imputet  that  he  luw  not  a 
remedy— *<  qui  agere  eupersedit,*^  and  then  it  is  added, 
"  nisi  in  amittenda  aetione  ddum  malwn  paesue  est.** 
It  thus  appears  that  if  the  same  fraud  which  has 
indnoed  the  contract  also  operates  to  deprive  the 
plaintiff  of  his  other  remedies,  the  praetor  will  give 


the  acHo  ddli.  This  is  the  same  as  saying  that  if  the 
plaintiff  only  discovers  the  fraud  more  than  a  year 
after  the  bargain,  the  actio  doli  is  open  to  him.  Now, 
their  lordships  are  satisfied  that  this  is  the  case  of 
the  appellant  He  says,  and  their  lordships  believe, 
that  he  only  learned  in  August  1898,  of  the  post' 
mortem  examination  and  of  the  fact  of  glanders,  and 
that  was  more  than  a  year  after  the  date  of  the  sale. 
The  acUo  doli  would  thus  be  open  to  the  appellant 
even  on  pure  Boman  law  as  administered  by  the 
praetor.  To  the  objection  that  the  custio  doli  was 
itself  limited  to  two  years,  the  Supreme  Oourt  give 
the  answer  that  in  Boman-Dutoh  law  the  Boman  rule 
has  been  departed  from  in  favour  of  the  general 
prescription  of  thirty  years ;  and  their  lordships  see 
no  reason  to  question  this  conclusion.  On  these 
grounds  the  action  is  defensible  and  the  decree  given 
by  the  Oircuit  Oourt  was  risht.  Their  lordships  think 
it  right  however,  to  add  Uiat  they  do  not  desire  to 
assert  as  on  their  own  authority  that  an  action  of 
deceit  in  Natal  will  cmly  lie  under  the  conditions 
stated  in  the  texts  of  the  Boman  law.  The  argument 
at  their  lordships'  bar  on  this  matter  was,  to  say 
the  least,  not  copious ;  and  no  reference  was  made  to 
authorities  more  modem  than  Van  Leeuwen.  On 
such  an  arsument  the^  would  be  reluctant  to  stereo- 
type according  to  andent  procedure  what  is  a  matter 
of  practice  affecting  mercantile  transactions,  the  more 
especially  as  the  reluctance  of  the  praetor  to  grant 
the  ftctio  doli  was  expressly  rested  on  the  ground  that 
it  was  actio  famosa^  involving  infamy  to  the  person 
against  whom  fraud  was  proved.  This  consequence 
would  not  follow  a  successful  action  of  deceit  in 
Natal ;  and  it  is  impossible  to  avoid  asking  whether 
this  chapter  of  the  Boman  texts  is  part  of  the  living 
Boman-Dutoh  law,  and  whether  the  action  of  deceit 
is  hampered  for  those  obsolete  reasons,  the  more 
especially  seeing  that  in  the  comparatively  modem 
work  of  Van  linden  an  action  of  damages  is  spoken 
of  as  the  normal  remedy  for  fraud  inducing  a  con- 
tract. In  the  meantime  it  is  not  necessary  to  enter 
on  these  questions,  for  the  present  case  admite  of 
decision  on  grounds  consistent  with  the  archaic  pro- 
cedure invoked.  Their  lordships  will  humbly  advise 
his  Majesty  that  the  jud^ent  of  the  Supreme  Oourt 
ought  to  be  reversed,  with  costs,  and  the  judgment 
of  the  Oircuit  Oourt  of  Durban  restored.  The 
respondents  will  pay  the  coste  of  the  appeaL 

SolicitorB  for  the  appellant,  Bhfth^  Button,  Harttey, 
A  Blffth. 

Solicitors  for  the  respondents,  Harrison  d  PowdL 


Ctotttt  Of  AppeaL 


Prom  K.  B.  Div.  )     ♦  ,    „- 

(Collins,  M.B.,  and  Oozens-Hardy,  L.J.)  ]     ''^^  ^^* 


HUGHBS 


Co. 


V.    Pump    Housb    Hotel 
(Limitkd}  (No.  2).  (a.) 

Fraetioe—Parties^Suhstitution  of  plaintiff—BoDk  fide 

mistahe-^Ord.  16,  r.  2. 

The  plaintiff  in  an  action  to  recover  a  hcUance  due 
under  a  building  contract  had  eoceeuted  an  assignment  of 
all  moneys  due  or  to  become  due  to  him  under  the  contract. 
On  the  trial  of  the  preliminary  question  whether  the 
assignment  was  s\ich  as  to  bar  the  plaintiffs  right  of 
action,  the  judge  hdd  that  it  was  not  an  absolute  assign- 
ment, and  that  ike  action  might  proceed,  but  the  Court  of 

(a.)  Beported  by  P.  G.  BttoKBB,  Bsq.,  Banister- 

at-Law« 
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COXTBT  OF  AfFBAL. 


Ex  FABTB  Wallaoi.— In  bb  Edoooxbb. 


Court  of  Af^iaLi 


Appeal  held  that  it  uxu  an  ahwluU  assignmentf  and  that 
thertfcfrt  tJie  plaintiff  had  no  catiae  of  action.  In  an 
application  to  aubBtitute  the  cueignees  as  plaintiffs  in  the 
action, 

Held,  thai,  ae  it  was  dear  thai  there  had  been  a  bon^ 
fide  mistake  of  law,  there  was  fariediction  wider  ord,  16| 
r.  2,  to  BubatittUe  the  aaaigneea  aa  plaintiffa, 

ApplioatLon  for  leaye  to  appeal  from  an  order  of 
Ohannell,  J.,  at  chambers. 

The  action  was  brought  by  a  builder  to  recover  a 
balance  alleged  to  be  due  under  a  building  contract 

The  plaintiff  having  execated  an  instmment  in 
writing  whereby  for  a  certain  consideration  he 
assigned  to  Lloyds  Bank  (Idmitod)  aU  moneys  due  or 
to  become  doe  to  him  from  the  defendants  under  the 
boildinff  contract,  a  preliminary  point  of  law  was 
directed  to  be  tiied-— tub.,  whether  ti^e  assignment 
was  sach  as  to  bar  the  plaintiffs  right  to  mj^ititiitw 
the  action. 

Wright,  J.,  held  that  the  assignment  was  not  an 
absolute  assignment  within  the  meaning  of  section  26, 
sub-section  6,  of  the  Judicature  Act,  1873,  but  was 
by  way  of  charge  only,  and  he  therefore  decided  that 
the  action  might  proceed. 

The  Court  of  Appeal  reversed  the  decision  of 
Wright,  J.,  holding  that  the  assignment  was  an 
absolute  assignment  not  purporting  to  be  by  way  of 
charge  only*  and  that  the  plaintifr  therefore  had  no 
right  of  action,  ante,  p.  660,  where  the  facts  of  the  case 
and  the  terms  of  the  assignment  are  set  out. 

An  application  was  then  made  on  the  part  of  the 
plaintiff,  under  ord.  16,  r.  2,  liiat  Lloyds  Bank 
(Limited)  might  be  substituted  or  added  as  plaintiffs 
in  the  action. 

An  order  for  such  substitution  was  made  by  the 
master,  and  affirmed  by  Ohannell,  J. 

The  defendants  appealed. 

8.  T.  Bhfana,  K.C.,  and  B.  E.  Vaughan  Williama, 
for  the  defendants. — ^There  is  no  power,  under  ord. 
16,  r.  2,  to  substitute  one  plaintiff  for  another,  where 
the  original  plaintiff  has  no  cause  of  action :  New 
WeaUninater  Brewery  v.  Hannah,  [1877]  W.  N.  36 ; 
CUnvea  v.  HiUiard,  26  W.  B.  224,  4  Oh.  D.  413; 
Wakote  v.  Lyona,  29  Oh.  D.  684,  33  W.  B.  Dig.  169. 

c/.  E.  Bankea,  K.C,  and  L.  M,  Bicharda,  for 
Lloyds  Bank  (Limited),  cited  Duckett  y.  Gover, 
26  W.  B.  466,  6  Oh.  D.  82 ;  Ayacough  v.  BuUar, 
37  W.  B.  629,  41  Oh.  D.  341 ;  and  The  Duke  of 
Buccleugh,  40  W.  B.  466,  [1892]  P.  201. 

OoLLiNS,  M.B.— The  right  of  the  plaintiff  Hughes 
to  maintain  this  action  depended  on  the  question 
whether  the  assignment  made  by  him  to  Lloyds 
Bank  was  an  absolute  assignment  or  an  assignment 
by  way  of  charge  only.  Wright,  J.,  held  that  it  was 
,by  way  of  charge  only ;  this  court  took  the  contrary 
view.  That  points  to  this,  that  a  bond  fide  mistake 
of  law  had  been  made,  and  it  lets  in  the  jorisdiction 
of  the  court  under  ord.  16,  r.  2. 

In  my  opinion  it  ia  clear  that  the  learned  judge 
had  jurisdiction  to  make  the  order.  I  will  not  go 
through  all  the  authorities,  but  I  think  that  the  last 
one,  Tlie  Duke  of  Bucdeugh,  is  condusiYe  on  the 
point. 

Oozens-Habdy,  L.J.,  concurred. 

Application  refuaed. 

Solicitors  for  the  plaintiff,  Paieraon,  Snow,  Bloxam, 
&  Kinder,  for  Hadley  &  Doin,  Birmingham. 

Solicitors  for  the  defendants,  G,  J,  Vanderpump  Jh 
Son,  for  Daniel  Evcma,  Brecon. 


} 


Jidjli 


From  K.  B.  Div. 

(OoUins,  M.B.,  and  Mathew  and 

Oozens-Hardy,  L. JJ.) 

Ex  parte  Wallaox.  (o.) 

Pradice^Buie  against  juatieea— Applicant  moM^  it 
peraonn-^uaticea'  Protection  Act,  ld48  {lid:  12  Vid, 
c.  44),  a,  6. 

A  motion  for  a  rule  against  juatioee  under  aecHon  b  tf 
the  Justices'  Protection  Act,  1848,  must  be  made  ^ 
counad. 

Motion  by  the  applicant  in  person  for  a  role  under 
11  &  12  Vict  c  44,  s.  6,  calling  upon  certain  jostios 
to  show  cause  why  they  should  not  hear  and  dfitfl^ 
mine  an  application  for  a  sommons  agaiziBt  Sr 
Mountstuart  Qrant  Doff  and  othen  in  retpeot  of 
certain  matters  when  they  were  upon  the  €K>nnuiig 
Oouncil  of  Madras.  The  Divisional  Oourt  hadiefmed 
to  hear  the  applicant  upon  the  ground  that  a  nk. 
onder  11  &  12  Yict.  o.  44,  s.  6,  could  only  be  mnd 
for  by  counseL  Beg.  v.  Byron,  14  Q.  B.  D.  4ii 
33  W.  B.  Dig.  113,  decided  in  1894,  and  JEr  jwir 
Lewia,  37  W.  B.  13,  21  Q.  B.  D.  191,  dedded  in  1888, 
were  referred  to. 

Master  Ooleridge  handed  to  the  court  a  note  Ina 
his  book  of  four  deoisioiis  of  Divisional  OourtB,  in  iS 
of  which  the  court  refused  to  hear  an  applicant  it 
person  for  a  role  under  11  &  12  Yict.  c  44,  s.^ 
namely,  Mathew  and  Oharles,  JJ.,  in  Ootoberi  1S91; 
Wills  and  Wright,  JJ.,  on  the  21st  of  December,  1S96; 
Wright  and  Bruce,  JJ.,  on  the  16th  of  January,  188'; 
and  Wills  and  Kennedy,  JJ.,  on  the  26th  of  Aai 
1898,  where  WiUs,  J.,  aaid  that  section  6  of  11  &  i^ 
Yict.  c.  44,  was  merely  passed  to  Brnve  the  ezpenieof 
the  prerogative  writ  of  mandamua, 

OOLLIKB,  M.B. — In  this  case  the  Divisional  Oovi 
'  ref osed  to  hear  an  implication  for  a  rale  under  secdoi 
6  of  11  &  12  Yict.  c.  44,  calling  upon  certain  jnstioMtP 
show  cause  why  they  should  not  do  an  act  relating  to 
their  office,  upon  the  ground  that  the  role  could  not 
be  moved  for  by  an  applicant  in  person,  bnt  cM 
only  be  moved  for  by  counseL  The  master  bn 
referred  us  to  a  series  of  decisions  in  the  Divifliaoil 
Oourts  which  have  not  found  their  way  into  tke 
r^>orts,  but  of  which  he  has  a  note  in  his  book,  tofl» 
e£Mot  that  such  an  application  can  only  be  made  }ij 
counsel.  It  is  therefore  a  rule  of  praotioe  of  the  eonA 
not  to  hear  these  motions  except  when  msds  Iff 
counsel.  We  must  tiierefore  refuse  to  hear  tka 
application  until  the  applicant  appears  by  comiseL 

Mathxw  and  Oozens-Hasdy,  L.JJ.,  conooxied. 

Application  dismiaaed. 


( Yaughan  Wiluams,  Bomer,  and  >  July  9i  1^* 

Stirling,  L.JJ.)  ) 

In  re  Edooombb.  (b.) 

Pradice-^Attachment^Non-payment  of  raiea  —  Oof 
mittal— Bankruptcy  of  debtor— Legal  proceaa-^^ 
didum—DdOora  Ad,  1869  (32  <fe  33  FtCct  c  62), «.  < 
—Bankruptcy  Ad,  1883  (46  &  47  Vid.  c  52),  i. 
10  (2). 
Committal  for  non-payment  of  ratea  is  punitive,  fl» 

ianot**a  legal  procesa  against  the  property  or  penonj 

(a.)  Beported  by  W.  F.  Babby,  Esq.,  Barriato^ 

Law. 

(&.}  Beported  by  J«  I.  SnBLora,  Esq.,  Bsxa^^ 

at-Law. 


VoLL. 
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Ixr  BB  Edgoombb. 


OotTBT  OF  APPBAIto 


tTie  dMor  "  wUhin  BecHon  10  (2)  of  the  Bankruptcy  Act, 
1883.  The  court  ?uu,  tfiertfore,  no  Jurisdiction  to  order 
the  rdeaee  of  the  debtor  under  that  iuh-section  upon  proof 
of  the  presentation  of  a  bankruptcy  petition. 

This  was  an  applioatum  on  behalf  of  James  Bdg- 
coxnbe,  a  debtor,  at  present  confined  in  Holloway 
Prison,  for  his  release. 

Edgoombe  was  the  oooapier  of  No.  12,  St.  James's- 
sqnare.^  He  was  duly  assessed  to  tiie  general  rate  of 
the  parish  of  St.  James  in  respect  of  those  premises, 
and  became  liable  to  pay  a  sum  of  £174  16s.  4^. 
under  a  general  rate  made  on  the  12th  of  April,  1901. 
Ko  part  of  this  snm  was  paid. 

On  the  19th  of  September,  1901,  a  distress  warrant 
was  issued  directing  a  levr  of  this  som  by  a  sale  of 
Edgoombe's  ffoods  and  chattels.  A  retom  of  nuUa 
^ofta  was  made. 

On  the  1st  of  July,  1902,  Bdgcombe  was  arrested 
and  lodged  in  prison  nnder  a  warrant  of  commitment 
issued  at  the  instance  of  the  Oorporalion  of  West- 
minster. The  wwrrant  directed  that  Bdgcombe  should 
be  imprisoned  in  Holloway  Prison  for  one  month 
«<  unless  the  said  snm  of  £174  16s.  4^.,  togetiier  with 
the  costs,  shall  be  sooner  paid." 

On  the  2nd  of  July  Bagcombe  presented  a  bank- 
ruptcy petition  upon  which  a  receiving  order  was  at 
once  made.  Thereupon  he  applied  to  Mr.  Begistrar 
Hope,  sitting  in  bankruptcy,  for  his  release  under 
section  10,  sub-section  2,  of  the  Bankruptcy  Act, 
1883.  The  rmstrar  refused  the  application,  holding 
that  as  the  order  had  been  made  uy  a  court  of  com- 
petent jurisdiction,  he  could  not  interfere;  and 
further,  that  the  order  being  punitive,  the  receiving 
order  did  not  have  the  effect  oxreleasing  the  debtor. 

Bdgcombe  appealed  against  tilie  resistrar's  decision. 

The  Debtors  Act,  1869,  4,  provides  as  follows: 
With  the  exceptions  hereinafter  mentioned,  no 
person  shall,  after  the  commencement  of  this  Act, 
be  arrested  or  imprisoned  for  making  default  in  pay- 
ment of  a  sum  of  money. 

There  shall  be  excepted  from  the  operation  of  the 
above  enactments : 

1.  Default  in  myment  of  a  penalty,  or  sum  in  the 
nature  of  apenalty,  other  than  a  pensJIy  in  respect  of 
any  contract. 

2.  Default  in  payment  of  an^  sum  recoverable 
summarily  before  a  justice  or  justMcs  of  the  peace. 

3.  Default  b^  a  trustee  or  person  acting  in  a 
fiduciary  capacity  and  ordered  to  pay  by  a  court  of 
equity  any  sum  in  his  possession  or  under  his 
control. 

4.  Default  by  an  attorney  or  solicitor  in  payment 
of  costs  when  ordered  to  pay  tiie  same  in  his  character 
of  an  officer  of  the  court  wnRTring  ^le  order. 

6.  Default  in  payment  for  the  benefit  of  creditors 
of  any  portion  of  a  salary  or  other  income  in  respect 
of  the  payment  of  which  any  court  having  jurisdici- 
tion  in  Dankruptcy  is  authorized  to  make  an  order. 

6.  Default  in  payment  of  sums  in  respect  of  the 
payment  of  which  orders  are  in  this  Act  authorized 
to  be  made. 

Provided,  first,  that  no  person  shall  be  imprisoned 
in  any  case  excepted  from  the  operation  of  this  section 
for  a  longer  poiod  than  one  year;  and,  secondly, 
that  nothing  m  this  section  shall  alter  the  effect  of 
any  judgment  or  order  of  any  court  for  payment  of 
money  except  as  regards  the  arrest  and  imprisonment 
of  the  person  making  default  in  paying  such  money. 

Section  5  of^  the  same  Act  provides  for  the 
committal  to  prison  for  a  term  not  exceeding  six 
weeks,  or  until  pavment  of  the  sum  due,  if  any 
person  who  makes  default  in  payment  of  any  debt  or 
instalment  of  any  debt  due  nom  him  in  pursuance 
of  any  order  or  judgment  of  a  competent  court 


By  sub-section  2  of  section  10  of  the  Bankruptcy 
Act,  1883,  ''The  court  may  at  any  time  after  the 
presentation  of  a  bankruptcy  petition  stay  any  action, 
execution,  or  other  legal  process  against  the  properly 
or  person  of  the  debtor,  and  any  court  in  which 
proceedings  are  pending  agunst  a  debtor  may,  on 
proof  that  a  bankruptcy  petition  has  been  presented 
by  or  against  the  debtor,  either  stay  the  proceedings 
or  allow  them  to  continue  on  such  terms  as  it  may 
think  just." 

Haldeniteiny  for  the  debtor. 

Muir  Mackenzie,  for  the  Corporation  of  West- 
minster. 

Hatdenstein  replied. 

The  arguments  used  and  cases  cited  appear 
sufficientiy  from  the  judgments. 

Yajjqkajx  Williams,  L. J.— In  this  case  we  think 
that  the  appeal  must  faiL  I  confess  that  I  have 
arrived  at  that  condunon  with  some  reluctance,  and 
my  reluctance  is  based  upon  this,  that  in  the  applica- 
tion of  the  Debtors  Act  and  the  effect  thereon  of  the 
making  of  a  receiving  order  it  does  not  seem  to  me 
that  the  decisions  of  the  courts  and  the  rules  that  have 
been  made  with  reference  thereto  all  follow  the  same 
principle.  But  that  is  not  what  we  have  to  consider. 
We  have  to  determine  whether  this  case  is  really 
covered  by  authority,  and  whether  or  not  those 
authorities  are  right  and  consistent  with  the  view  that 
has  been  taken  in  other  respects  of  the  Debtors  Act. 
It  is  our  duty  if  this  case  is  covered  by  authority  to 
act  upon  that  authority.  [His  lordship  referred  to  the 
facts,  and  continued :]  Tlie  section  upon  which  the 
appellant  relies  is  section  10,  sub-section  2,  of  the 
Bankruptcy  Act,  1883.  [His  lordship  read  the 
section,  and  continued :]  It  is  said  that  this  process 
which  has  resulted  in  tus  order  for  imprisonment  for 
one  month  is  a  ImJ  process  against  the  property  or 
person  of  the  £btor  for  the  purpose  of  enforc- 
ing payment  of  these  rates,  and  therefore  that  the 
court  in  bankruptcy  has  jurisdiction  either  to  allow 
or  prohibit  the  continuance  of  the  process.  Whether 
that  is  so  or  no  depends  really  upon  this,  whether  the 
imprisonment  which  has  been  ordered  is  intended  as 
a  means  of  enforcing  payment  or  as  a  punishment. 
If  it  is  intended  as  a  punishment  there  is  no  juris- 
diction under  section  10  to  order  the  discharge  of  the 
bankrupt  from  his  imprisonment.  Now,  there  can  be 
no  doubt  tiiat  if  the  law  as  it  was  expressed  by 
Mellish,  L. J.,  in  Ob&Aamv.  Waltony  23  W.  B.  865,  L.  B. 
10  Oh.  App.  665,  is  still  to  be  regarded  as  law  we  must 
treat  this  order  for  imprisonment  merely  as  process 
instituted  for  the  purpose  cd  enforcing  payment  of  tho 
debt,  because  he  says,  speaking  generally  of  arrest  for 
debt,  that  it  "  ia  intended  as  a  means  of  enforcing 
payment,  not  as  a  punishment,"  and  he  gives  as  a 

groof  of  that  this  fact,  '*  for  if  the  party  pm  the  debt 
e  is  entitled  to  be  disckat^;ed«''^  Tlie  Distress  for 
Bates  Act,  1849,  s.  2  of  which  gives  the  power  of 
committal  to  prison  for  non-payment  of  rates,  recites 
that  by  the  Poor  Belief  Act,  1601,  a  power  of 
imprisonment  was  given,  not  far  a  limited  tune,  but  a 
power  to  commit  the  psrty  to  saol  **  there  to  remain 
without  biul  or  nudnprize  untO  payment";  and  goes 
on  to  authorize  a  person  in  default  of  payment "  to  be 
imprisoned  in  the  common  gaol  or  house  of  correction 
for  any  time  not  exceeding  three  calendar  months 
unless  the  sum  or  sums  therein  mentioned  shall  be 
sooner  paid."  If  we  could  apply  the  observations  of 
Mellish,  L.J.,  and  the  reason  which  he  ^ves  for 
treating  the  arrest  as  a  mere  means  of  enforcmg  pay- 
ment, it  would  follow  in  this  case  we  should  have  to 
treat  the  order  as  a  mere  means  of  enforGiii|[  payment, 
^f  or  undoubtedly  on  the  terms  of  the  leotioii  and  on 
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the  Uoe  of  the  warrant  the  debtor  is  entitled  to  hif 
discharge  on  payment  of  the  debt.  Bat  if  we  look  at 
the  anthoritiee  it  seems  that  we  mnst  not  regard  that 
observation  of  Mellish,  L.  J.,  as  being  still  law.  The 
general  effSdot  of  the  Debtors  Act,  1869,  is  this. 
Section  4  says :  "  With  the  exceptions  hereinafter  men- 
tioned no  person  shall  after  the  commencement  of 
this  Act  be  arrested  or  imprisoned  for  malring  defaidt 
in  the  payment  of  a  sum  of  money."  There  is  a 
general  abolition  of  imprisonment  for  debt  subject 
only  to  the  exceptions  which  fdlow,  whidi  are,  (1} 
Default  in  payment  of  a  penalty,  (2)  default  in  pay- 
ment of  any  sum  recoverable  summarily  before  a 
i'nstice  or  justices  of  the  peace."  That  is  this  case. 
'.  need  not  read  them  all,  but  there  is  a  list  of 
exceptions  as  to  which  the  liability  to  imprisonment 
is  continued  notwithitanding  the  general  abolition  of 
imprisonment  for  debt.  "R  is  ri^ht  to  observe  in 
passing  that  there  is  another  savmg  on  this  general 
abolition  of  imprisonment;  that  is»  under  the  6th 
section,  which  provides  that  "  subject  to  the  provisions 
hereinafter  mentioned  and  to  tiie  presoEibed  rules,  any 
court  may  commit  to  prison  for  a  term  not  exceeding 
six  weeks  or  until  payment  of  the  sum  due  any 
persoi)B  who  makes  default  in  payment  of  any  debt 
or  instalment  of  any  debt  due  from  him  In  pur- 
suance of  any  order  or  judgment  of  that  or 
any  other  competent  court";  and  amongst  the 
conditions  under  which  that  order  may  be  made 
one  finds  in  sub-section  2,  "that  such  jurisdiction 
shall  only  be  exercised  when  it  is  proved  to  the 
satisfaction  of  the  court  that  the  person  w»^in*ig 
d^ault  either  has  or  has  had  since  the  date  of  the 
order  or  judgment  the  means  to  pay  the  sum  in  respect 
of  which  he  has  made  de&mlt  and  has  refused  or 
neglected  or  refuses  or  neglects  to  pay  the  same." 
Lord  Hatherley  In  Middieton  v.  Chichetitery  19  W.  B. 
369,  L.  B.  6  Oh.  App.  152,  considers  the  exceptions  in 
section  4  under  which  the  liability  to  imprisonment  still 
continues,  and  says  this :  *'  Now,  the  first  exception  is 
the  case  of  a  penalty,  and  that  makes  the  distinction  I 
have  pointed  out  extremely  clear,  because  if  it  is  merely 
a  penalty  in  respect  of  a  contract  that  is  not  to  deprive 
the  person  who  has  incurred  it  of  the  benefit  en  the 
section ;  but  if  it  is  any  other  sort  of  penalty,  by 
which  is  meant  a  penalty  for  non-obsemmoe  of  a 
positive  law,  then  he  is  to  be  exenipted  from  the 
benefit  of  the  section.  The  second  exception  is 
default  in  payment  of  any  sum  reooTerable  sum- 
marily before  a  justice  or  justices  of  tiie  peace.  That 
again  would  be  something  in  the  nature  of  a  penalty 
and  not  in  the  nature  of  a  simple  debt."  He  goes  on 
to  deal  with  the  other  exceptions.  I  need  not  read 
what  he  says  at  length— but  he  mentions  tiie  case  of 
default  by  a  trustee  and  misconduct  by  a  solicits,  and 
he  says,  "  Therefore  in  every  case  there  is  sometiiing 
of  the  character  of  delinquency  pointed  out,  and  one 
cannot  see  that  it  makes  a  shadow  of  difference  with 
reference  to  the  question  of  delinquency  whetilier  a 
person  has  the  money  in  his  possession  at  the  time  the 
order  is  made  or  had  parted  with  it  some  diort  time 
before  the  making  of  the  order."  The  view  of  Lord 
Hatherley  undoubtedly  was  that  eadi  one  of  the 
exceptions  in  section  4  retained  imprisonment 
because  the  Legislature  treated  each  of  the  cases 
as  one  in  which  there  was  a  delinquency,  and 
that  the  imprisonment  was  therefore  a  punish- 
ment, and  differed  from  a  mere  process  for  the 
recovery  of  a  debt.  Later  on,  in  1893,  this  question 
had  to  DC  considered  again  in  the  Court  of  Appeal  in 
In  re  Smith,  Hands  v.  Andrew$,  41  W.  B.  289,  [1893] 
2  Oh.  1,  at  p.  17,  where  lindley,  L.  J.  says  "  Although 
Oohham  y.  WaUon  was  decided  in  1876  and  MiddleUm  v. 
Ohichester  was  decided  In  1871,  and  the  Lords  Justices 
who  decided  Oobham  v.  WaUon  were  members  of  tiie 


court  which  decided  JUiddUton  v.  OhichesUr,  tbe  new 
then  taken  and  expressed  with  reference  to  & 
punitive  character  oz  section  4  of  the  DebtonAot, 
1869,  seems  to  have  been  overlooked  by  them."  It 
inli  be  observed  that  he  is  not  there  roeaking  of  aao? 
particular  sub-section,  but  generally  of  section  4.  Hi 
continues:  ''James,  L.J.,  does  not  allude  to  & 
Mellish,  L.J.,  said,  '  Now,  arrest  for  debt  is  inteodd 
as  a  means  of  «iforoing  payment,  not  ae  apunishmeot 
lor  if  the  party  £»ays  the  debt  he  is  entitied  to  be 
dischaj^BT^  '^^^  observation  was  true  of 
ordinary  debts  in  Jn  re  M^WiUianu,  1  8cL 
&  Lef.  169,  Len  y.  Newton,  14  W.  B.  93S,  L  B. 
1  0.  P.  658,  but  not  of  obligations  to  p^ 
under  orders  made  under  section  4,  enb  section  I 
of  the  Debtors  Act,  1869.  The  punitive  character  d 
section  4  of  the  Debtors  Act,  18&,  which  was  pointid 
out  in  Middldon  v.  Chicheskr  has  been  since  so  ofia 
recognized  that  it  cannot  now  be  questioned."  Bt 
dtes  some  cases  and  soes  on  to  say :  *'  In  all  tlun 
cases,  however,  the  mot  that  a  commitment  imds 
that  section  is  not  to  be  regarded  simply  as  a  formof 
civil  process,  but  as  punitive,  is  distinctly  zeoogidai 
Having  regard  to  the  Debtors  Act,  1878,  and  to  tli 
decisions  to  which  we  have  referred,  it  would  be 
dearly  wrong  now  to  apply  Mellish,  L.  J.'s,  observstka 
in  CMiam  y.  Watbon  above  quoted  to  obligatiooi  to 
pay  money  in  obedience  to  orders  made  under  tii 
Debtors  Act,  1869,  s.  4,  sub-section  3." 

It  is  quite  true  that  when  he  goes  on  to  say  wht 
they  should  do  witii  tiie  case  then  before  the  conzi,  Is 
spealn  only  of  section  4,  sub-section  3,  that  being  tbe 
one  which  deals  with  trustees  who  have  had  M 
funds  in  their  possession,  but  I  have  read  the  vfaob 
passage  in  order  that  it  may  be  seen  clearly  tint 
although  his  language  at  last  only  applies  to  nb* 
section  3,  the  principle  in  terms  applies  to  the  wbo^ 
of  tiie  exceptions  in  section  4,  and  not  only  to 
sub-section  3.  In  other  words,  Lindley,  Um 
did  what  Ii(»d  Hatherley  had  so  careful^  n^ 
plainly  done  in  Middieton  v.  Chichester,  where  he  vest 
through,  one  hy  one,  every  one  of  the  exceptions  to 
section  4,  and  pointed  out  that  they  were  all  pnnitxn 
and  not  to  be  treated  as  process  for  enforcing  psf' 
ment  of  tiie  debt. 

In  these  droumstanoes  I  think  we  have  no  choioe 
but  to  treat  this  as  a  punitive  order,  and  one  froa 
the  stringency  of  which  James  Edgcombe  camut 
obtain   rdi^  under  section  10  of  the  Bankn^t^ 
Act.     I  think  this  is  unsatisfactory,  because  it  s 
plain   that   the   practical  non-application  of  n^^ 
under  ^^  Bankruptcy  Act  to  these  cases  as  to  '^ioA 
imprisonment  has  been  continued  by  the  Debtoa 
Act  has   not   been    consistentiy    followed.     It  ' 
obvious  that  section  5  is  just  as  much  an  ezoepiuv 
from   the   general   abolition   of   imprisonment  fv 
debt  as  is  section  4.    The  exception  is  put  in  * 
di£Bsrent    section    because   it   is   a   section    wfaicb 
deals  with  the  power  of   the   court  to  commit « 
debtor  to  prison  tor  non-payment  of  a  judgment  debt; 
and  when  one  looks  at  the  conditions  under  whi<v 
such  an  order  is  allowed  to  be  made,  it  is  perfedij 
plain  that  it  can  only  be  made  when  there  if' 
contumacious  debtor  who  has  the  means  or  has  baa 
the  means  to  pay  the  debt,  and  his  conduct  is  in  1^ 
nature  of  contempt.    His  imprisonment  is  for  a  fizsd 
time  not  exceeding  six  weeks,  and  is  a  puniiihintf^ 
for  the  contempt,  and  the  suffering  of  that  impEisoi^ 
ment  in  no  way  discharges  the  deb^  and  one  wotila 
have  thought   that  if   the  prindpLes  I  have  been 
dealing  with  had  been  applied  consistently,  the  reislt 
would  nave  been  that  no  rdief  could  be  given  ns^ 
sections  9  and  10  of  the  Bankruptcy  Act  sfter  t 
recdving  order  had  been  made.    Tiiat  is  not  thedfSi 
So  fu  from  that,  under  the  Ctounty  Court  Bulei,  18S9| 
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■wliioh  have  been  made  applicable  to  all  oonrts  with 

t'orifldlotion  in  reepeot  of  jndsment  debtor  smnmonsei 
»y  ord.  25,  r.  29,  '*  Where  a  joogment  debtor  shall  upon 
the  xetmn  day  of  a  judgment  snmmonB  satisfy  the 
jxkdge  that  a  reoeiiing  order  has  been  made  for  the 
proteotion  of  his  estate,  or  that  he  has  been 
adjudicated  bankrapt»  and  that  the  debt  was  provable 
In  the  bankruptcy  •  .  •  no  order  of  commitment 
shall  be  made  except  in  accordance  with  the  pro- 
▼iaioiis  of  the  last-mentioned  section  "  (section  122  of 
the  Bankruptcy  Act,  1883).  Under  these  droum* 
atances  it  does  seem  to  me  a  little  unfortunate  that 
the  same  principle  has  not  been  acted  on  with  regard 
to  exceptions  under  section  5  that  has  been  acted  on 
with  regard  to  exceptions  under  section  4,  although 
one  would  have  said  that  if  any  of  these  exceptions 
'were  in  respect  of  the  conduct  of  the  debtor  oeing 
snoh  as  merited  punishment  they  would  haye  been 
those  under  section  5.  However,  we  have  not  to  deal 
with  that  here. 

The  result  is  that,  in  respect  of  this^»rticular  debt, 
a  debt  for  rates,  the  getting  of  a  receiving  order  does 
not  entitle  tilie  debtor  to  ask  for  relief  under  these 
aeotions  of  the  Bankruptcy  Act,  notwithstanding  tiie 
fact  that  at  any  time  during  the  imprisonment  he 
could  eet  rid  of  the  imprisonment  by  payment  of  the 

i  debt.  J^otwithstaTiding  that,  it  seems  to  me  that 
xmlesB  we  disregard  MiddUton  v.  Chichester  and  In  re 
Smithy  Hands  v.  Andrewe  we  are  bound  to  say  with 
regard  to  the  exceptions  in  each  one  of  the  sub- 

'  Bectaons  of  section  4  that  the  orders  were  punitive 
orders.    The  appeal  must  be  dismissed* 

RoMEB,  L.J. — I  also  think  that  this  appeal  fails, 
i    It  is  true  that  a  oommittal  under  an  order  of  a  magis- 
I    trate,  if  and  when  made  under  the  statute  12  &  13 
I    Yict.  c.  14,  terminates  on  payment  by  the  debtor,  but 
tjie  committal  neverth^ess  is  of  a  punitive  dhaiacter 
and  not  merely  a  legal  process  to  compel  payment. 
I    Tliat  is  made  dear  by  the  express  provision  of  the 
Act;  for  by  the  Act  a  discretion  is  given  to  the  magis- 
trate as  to  whether  he  will  or  will  not  commit,  and, 
if  he  does  conmiit,  a  discretion  as  to  the  period  for 
which  he  will  commit  not  exceeding  three  months. 
To  my  mind,  in  making  an  order  under  the  Act  the 
magistrate    is   bound    to    exercise    his    discretion, 
and  in  so  doing  he  must  have  regard  to  the  existing 
circumstances,  and  must  consider  what  in  these  dr- 
oumstances,  if  the  money  is  not  paid,  the  duration  of 
the  imprisonment  ought  to  be.    That  shows  that  it  is 
something  in  the  nature  of  a  puoishment  apart  from 
legal  process  to  procure  payment.     If  the  order  is 
punitive  the  court  of   bankruptcy  has  no  power  to 
interfere.    The  same  view  is  arrived  at  by  a  considera- 
tion of  section-4  of  the  Debtors  Act,  1869.     The  ex- 
ceptions there  mentioned  from  the  general  rule  that 
there  shall  be  no  imprisonment  for  debt  form  a  dass 
of  cases  standing  on  the  same  footing;   and  these 
were  excepted  because  imprisonment  under  them  all, 
was  meant  to  be  a  punishment.     That  was  the  view 
expressed  by  Lord  HatherleyiuificJd^tffon  v.  Chichester ^ 
and   by   Lindlev,   L.J.,  in  In  re  Smith,  Hands  v. 
Andrews f  and  also  by  Jessd,    M.B.,  in  Minrie  v. 
Ingram,  28  W.  B.  434,  13  Oh.  D.  338. 

STiBLiNa,  L.J.^-I  am  of  the  same  opinion,  and 
for  the  same  reasons ;  but  I  should  like  to  add  this : 
This  case  is  one  of  rates,  and  depends  on  particular 
statutes.  If  it  were  an  isolated  case  cue  nught  have 
supposed  that  it  had  escaped  the  notice  of  the  persons 
who  framed  tiie  jDebtors  Act,  1869,  but  iu  truth  there 
must  be  a  large  dass  of  (vders  of  the  same  kind 
made  by  masistrates;  for  instance,  orders  for 
imprisonment  for  non-payment  of  costs  under  section 
18  of  the  Summary  Jurisdiction  Act,  1848  (11  ft  12 
Viot.  0.  43) ;  23  &  24  Yict.  o.  32,  rioting  in  church ; 


62  &  63  Vict.  0.  32,  enforcing  attendance  at  school.  I 
think  that  this  is  not  an  isolated  case,  and  that  the 
appeal  must  f  aiL 

Solidtors,  jS«  Q.  Davis  ;  CapronSfHOchens,  Brahant, 
A  Hitchens* 


l^tlA  ^OMtt  Of  9U0tt(f. 


Chan.  Div. 
Kekewich 


Div.  1 
ich,  J.  f 
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In  re  Babnbtt's  Tbttsts.  (a.) 

AdministraUon  —  Intestacy  —  Illegitimate  foreigner  — 
PerscnaUy  in  England^-Bonsk  vacantia — Ccnfiict  of 
laws* 

The  Crown  is  entitled  to  the  personal  properly  in 
England  left  by  an  illegitimate  unmarried  foreign  in- 
tesUxte,  who  loas  domiciled  and  died  abroad,  for  the  Crown 
takes  such  property,  not  by  right  of  succession,  but  cu 
being  bona  vacantia  in  England^  and  the  lex  domicilii 
does  not  therefore  apply. 

Petition. 

By  his  will  William  Bamett,  of  Old  Bradmdl, 
in  &B  county  of  Berks,  and  of  the  dty  of  Vienna* 
gave  the  residue  of  his  estate  in  England,  subject 
to  two  annuities,  to  Aloysius,  otherwise  Lotus  Heller, 
who  was  a  natural  son  of  the  testator. 

On  the  22nd  of  November,  1837,  the  testator  died. 

Aloysius  or  Louis  Heller  died  on  the  9th  of  March, 
1883,  a  bachdor  and  intestate. 

The  two  annuitants  died  in  1880  and  1886 
ren>eotivdy. 

On  the  27th  of  April,  1900,  letters  of  administra- 
tion of  the  personal  estate  of  Aloysius  or  Louis 
Haller  were  granted  to  the  solidtor  •  of  the 
Treasury,  who  now  presented  this  petition  praying 
that  after  payment  of  sums  due  to  the  representatives 
of  the  decMsed  annuitants,  and  subject  to  due  pro- 
viiion  being  made  as  to  the  oosts  of  the  respondents 
the  money  might  be  transferred  to  the  account  of  the 
Treasury  solidtor  and  the  Assistant  Paymaster- 
GeneraL 

The  official  solidtor  of  the  court*  the  l^gal  Dersonal 
representative  of  Uie  testator,  and  tihe  Finance  Vinister 
of  the  Lnpmal  Boyal  Austro-Hungarian  Govern- 
ment were  respondents. 

Succession  in  the  Gterman  hereditary  provinces  of 
the  Austrian  monarchy  is  regulated  by  the  Goieral 
Civil  Oode.  Bo  far  as  concerns  the  point  in  dispute  the 
Code  was  proved  to  be  as  follows : 

Art.  380. — Inmiovable  things  are  subiect  to  the  laws 
of  the  district  in  whidi  they  are  situated.  All  other 
things,  on  the  contrary,  are  the  same  as  the  person  of 
their  proprietor  under  the  same  legidation. 

Art.  764. — Illegitimate  children  have  in  regard 
to  the  mother,  as  far  as  the  l^gal  succession  in  the 
free  inheritable  property  is  concerned,  equal  rights 
with  the  legitimate  children.  No  legal  right  of  uj 
heritance  Mlongs  to  the  illegitimate  children  in 
regard  to  the  succession  of  the  father  and  the 
paternal  relations;  and  further,  in  regard  to  the 
succession  of  the  parent's  grandfather  and 
grandmother  and  other  relations  of  the  mother. 

Art.  766. — ^The  right  of  succession  to  the  property  of  a 
child  which  has  remained  illegitimate  bdongs  only  to 
the  mother ;  the  father,  and  all  the  grandfathers  and 
grandmothers  and  other  relations  of  ^  child,  are 
excluded  from  it. 
Art.  669. — If  ndther  a  rdation  of  the  deceased 
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belQugiiig  to  one  of  the  six  lines  mentioned  (these 
dealt  with  snooession  to  the  legitimate  bhUdren), 
nor  another  line  appointed  by  Arts.  752  to  756 
(relattng  to  oertam  oases  of  legitimation  and 
adoption)  exists,  the  whole  inheritaaoe  falls  to  the 
spouse. 

Art.  760. — If  the  sponse  is  no  longer  alive,  the 
snooession  is  oonfisoated  as  heirless  property  eitiier  by 
the  fisoos  or  by  those  persons  who  aocording  to  the 
politioal  ordinances  are  justified  in  oonfisoating  heir 
less  estates. 

In  Vienna  there  were  no  sooh  political  ordinance 
which  justifies  any  person  other  tium  the  fisoos 
in  confiscating  soch  heirless  estates.  The  fisoos 
is  the  Imperial  Soyal  Treasury  Offioe  of  the  Austrian 
Empire,  the  official  head  of  which  is  the  Imperial 
Boyal  Finance  Minister. 

Sir  B,  B.  FirOay,  A.G.,  Sir  E.  H.  Carwn,  8.G,,  and 
B.  J,  Parker,  for  the  petitioner. — ^This  fond  is  hona 
vacantia,  and  the  Crown  is  entitled  to  it.  According 
to  the  Austrian  code  the  fisous  is  entitied  not  hy  way 
of  succession,  but  by  the  right  to  confiscate 
property  to  which  there  is  no  heir.  The 
property  is  in  this  country,  and  the  Grown  is 
entitied  to  it  as  hona  vacatUia :  Dyke  v.  Watford,  5 
Moo.  P.  0.  434.  This  is  a  rule  of  general  appUcation 
and  applies  to  corporations  as  well  as  to  natunl 
persons :  In  re  Higgineon  a/nd  Dean,  Ex  parte  AUomey^ 
General,  47  W.  B.  285,  [1899]  1  Q.  B.  326.  As  it  is 
not  a  case  of  succession,  but  of  confiscation,  the  law 
of  the  domioil  does  not  gorem  this  case.  The  only  two 
cases  whidh  bear  on  this  point— ^«pimMi2Z  t.  (^h^'^ 
Prodor,  2  Ourt  241,  and  In  the  Goods  of  Beggia,  1 
Add.  340— did  not  decide  it 

They  also  referred  to  Lausant  Le  Droit  OiTil 
International  (Ist  ed.),  vol.  6,  pp.  435,  446; 
Westlake's  Private  International  Law  (3rd  ed.),  p. 
168;  Foelix  Traits  du  Droit  International  Priv^, 
S.62. 

Warrington^  K.C.,  and  A.  Adame,  for  the  Austrian 
Finance  Minister. — In  the  case  of  a  deceased  foreigner 
the  law  of  the  domidl  prevails,  and  the  oourt  will 

gve  it  to  whomsoever  it  is  given  by  that  law. 
ere  the  State  succeeds  to  the  property  in  defoult 
of  heirs,  the  fact  that  the  word  used  is  *'  confiscate  " 
does  not  make  any  difference — it  is  enough  that  in 
applying  the  Austrian  law  the  court  fin£  a  person 
entitled  to  the  property.  The  rule  is  mohilia  eeguuntwr 
personam,  ana  there  is  no  reason  for  makmg  an 
exception  here.  No  Bnglish  autiiority  or  text-book 
has  been  cited  in  which  such  an  exception  is  refored 
to.  Westlake  (3rd  ed.),  pp.  93-95,  130,  makes  no 
mention  of  it,  nor  does  Dicey's  Oonfiict  of  Laws,  pp. 
677  and  179.  The  law  of  the  domioil  here  disposes 
of  this  property  in  every  event ;  it  cannot,  therefore, 
be  bona  vacantia, 

Methold,  for  the  official  receiver. 

Herbert  Bobertsony  for  the  personal  representative 
of  the  testator. 

Kekewioh,  J. — ^We  have  had  a  very  interesting 
discussion,  and  reference  has  been  made  to  many 
authorities,  including  some  decided  cases,  and  I  think 
rather  more  text- writers.  None  of  those  are  out  of 
place  as  tending  to  throw  considerable  light  on  the 
discussion,  which  I  agree  has  been  of  an  interesting 
character;  but^  aft^  all,  it  seems  to  me  we  are 
brought  back  to  questions  of  Boglish  law,  which 
must  be  decided  in  the  absence  of  direct  authority 
aocording  to  principle,  and  that  principle  whi^ 
governs  Knglish  law  on  this  particular  snbjeot 
Bef erenoe  has  been  made  to  many  writers,  both 
English  and  foreign  writers,  on  what  is  termed 
private  inteniationar  law.    What  those  writers  have 


said  is  apposite,  because  in  dealing  witii  a  qpttt^km 

of  this  land  one  Is  thrown  back  on  maiims  nd 

principles,  and  the  expositioaa  of  them  by  tsKtrwriUB 

is  impOTtant  and  is  always  accepted  as  a  goide,  but  it 

is  admitted  on  all  hands  that  they  fail  to  desl  in  « 

authoritative  w>^«*Miy  with  the  particular  q[m!sKoa 

which  I  am  called  upon  to  decide.   There  is  no  douk 

ihedieta  go  to  this,  that  inacase  where  a  nsn  die 

heirless  (I  naturally  use  the  expression  in  the  affidsiit 

for  the  respondents)  his  personal  property  ^"^^P 

in  the  manner  indicated  l^  the  law  <d  t^  deoeein*i 

domiciL    There  are  dida,  and  sometinies  dida  M 

are  probably  dear  on  that  point,  bat  those  iicfti  do 

not  profess  to  lay  down  general  proposttioiis.  h 

each  case  that  has  been  cited  to  me,  I  think  it  ine 

to  say  it  is  given  with  a  modification  and  aposBli% 

of  an  applica^tion  of  a  different  rule  elaewhere.   Now, 

the  respondent's  argument  is  that  this  case  bb  gofemed 

by  the  old  w^^^—i  which  is  embodied  in  our  Eog^ 

law,  and  which  is  to  be  found  repeated  in  one  fan 

and    anotJ^er    by    all    the    text    writers,   vMif 

sequuntur  personam^  and  the  respondenti'  point  s 

that   that   maxim   is   applicable    to    the   oase  oi 

a   man    dying    heirless    and    leaving    penona^y, 

or    strictiv    speaUng    movable    property,  oatiide 

his  domioiL      That  is  the  position.     Now  moMUi 

sequuntur  personam  is  translated  over  and  over  agia 

by  text  writers,  as  well  by  foreign  as  EngUsh,  lad 

reduced  to  definitions  and  rulss^  and  they  sn  lU 

more  or  less  in  the  same  form  and    to  the  mat 

extent.     I  do  not  know  that  anyone  can  find  wy- 

thing  better  than  the  rule  from  Mr.  Dicey*!  book, 

which  is  cited  on  behalf  of  the  respondents,  role  17M 

p.  677.    You  cannot  read  that  rule  so  as  tound£r^ 

it  without  reading  the  preceding  rule,  Ko.  178,  mi 

deals  with  the  payment  of  debts  with  which  we  s» 

now  concerned,  it  bebg  admitted  on  all  h"^™^ 

the  debts  of  the  intestate  would  have  to  be  w 

according  to  the  law  of  the  country  in  whiA  » 

property  was  found.     The  debts  being  ot*  ^  *• 

way,  you  have  to  deal  with  what  Mr.  Dio^«Uiw 

dittributable  residue,  and  there  he  lays  down  tasm, 

'*  The  distribution  of  the  distributable  reiidne  d  w 

movables  of  the  deceased  is  (in  general)  foWMdiV 

the  law  of  the  deceased's  domidl  (lex  domumj^ 

the  time  of  his  death.'*    On  the  next  page  he  deam 

what  he   means   by  "the    law   of    tiie  deceMedi 

domioiL"     I  need  not  read  the  passage  beowie J 

think  it  may  be  taken  we  allmean  the  same  thmg^ 

that  term.    That  seems  to  me  to  exaotiy  lUustnKBW 

meaningand  extent  of  the  rule.    It  is tiie distribii^ 

of  the  fistributable  residue.     When  you  oeme  to  *J- 

tribute  the  deceased's  properly  then  you  muit  fouov 

the  law  of  the    deceased's  domioQ,  whetticrttv 

according  to  some  statute— whether  it  is  af'^ 

to  what  the  Bnglish  call  common  law,  ^^^^"Tt^ 

among  relations  because  they  claim  in  that  ^^a^' 

or  among  persons  who  are  entitled^  under  ^J^l 

in  whatever  aspect  you  look  at  it  the  diswp'** 

must  f oUow  the  law  of  thedomiea;  butthsttfjl^ 

tributing  it  exaotLy  as  is  meant,  or  nth«^i^^ 

what  is  meant  by  mobilia  sequuntur  personam,  riov  ^ 

have    to    deal   with    a  case  here   where  tbete" 

no    distribution    at    all— where     there    u   ^ 

no  persona  to  follow.    Mr.  Wanjn|^  •**?*♦& 

the  Chrown  or  any  other  person,  his  own  djew  ^ 

instance,  coming  in  and  obtaining  '^^^''''^'^^'^^^^ 

the  deceased's  estate  is  for  all  intents  snd  parp^ 

the  deceased's  personal  representative.    He  "^"^ 

he  is  so,  and  that  we  cJl  him  *<the  legal  p«*^ 

representative  "of  the  deceased.   But  thst  ifW "][ 

language  of  our  law.    He  does  notreprestfoj^^ 

all,  except  that  by  our  law  he  is  put  in  hiipu^^ 

defend  actions  bnmi^t  by  ^^^^^^^^^'f^j^fSS^  Is 
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io  other  senae  doei  he  okim  any  estate.    He  does 
lot  claim  through  the  perBona^  through  the  deoeased. 
Se  oliiimB  what  in  some  old  anthoritiea  is  oalled  the 
flansoaduoa — ^the  aoom  which  hai  fallen  from   the 
area*  and  not  the  aoom  on  the  tree  or  oonnected  with 
the  tree.    It  is  the  aoom  whidh  has  fallen  on  to  the 
g;roiind  from  the  tree.     There  ie  no  possibility  of 
getting^  at  this  property  through  the  deceased.    It  is 
>ecanse  there  is  nobody  who  can  claim  through  the 
leceaaed,  no  one  who  can  be  entitled,  that  the  Orown 
iteps   in  and  takes  the  property.     In  other  words, 
the  Orown  takes  it  because  it  is,  as  described  in  the 
oases,    bona  vacantia — ^it   is  property  which  no  one 
claims.     It  is  property  at  lai^se.    There  is  no  succes- 
sion.    The  Orown  does  not  claim  it  by  succession  at 
all.     It  claims  it  because  there  is  no  succession.    All 
the  learning  on  this  subject  of  the  Ixma  vacantia  is  to 
be  found  in  the  case  of  Dyke  y.  Watford  which  was 
cited  in  argument,  and  to  which  I  need  not  refer. 
It  was    there,  no   doubt,  a  contest  of   a  peculiar 
character,    and    the  judgment   delivered   by  Lord 
Kingsdown  goes  into  the  duties  and  the  powers  of 
the  ordinary,  and  goes   to  get  rid   of  any   claim 
on  the  part   of   the   church,  but  the   principle  is 
that  the  Orown  comes  and  claims  it,  as  was  put  in 
the    case   dted   by  the   Attomey-Ghsneral   as  Jura 
regalia^  the  right  to  take  that  which  belonged  to 
no  one ;  and  if  that  is  really  the  sound  view  I  cannot 
see  how,  according  to  English  law,  there  can  be  a 
right  in  anyone  else  to  say  that  the  maxim  Mohilxa 
eequuntuir  penonam  applies,  and  there  should  be  an 
administration  and  custribution  and  settlement    of 
rights    according   to    the  domidl  of   the  deoeased 
person,  who  in  effect  by  dying  lost  the  claim  not 
only    for   himself,  but    those   left   behmd,    to   his 
domioil.    If  that  is  the  sound  yiew  it  seems  to  me 
that  concludes  the  question.    I  am  not  dealing  here 
with  any  case  in  which  another  claimant  may  be 
desirous  to  enforce  a  different  rule.    It  may  be — ^I  do 
not  say  it  will  be,  but  it  may  be^that  hereafter,  if  a 
case  arises  where  there  is  a  conflict  betireen  tiie  two 
countries  respecting  the  law  on  the  subject,  a  more 
difficult  question  may  liave  to  be  decided,  and  decided 
on  the  ground  of  iutemational  comity ;  but  with  that 
I  haye  not  to  deal  at  all,  because  it  seems  to  me 
perfectly  dear  on  the  statement  of  law  in  this  leaffned 
affidavit  which  states   the   code,  that  as   between 
Austria  and  England  there  is  no  real  difference  on 
this   subject.     I  have  not   forgotten  the  previous 
'  paragrapiis,  which  have  been  referred  to  in  argument, 
but  it  is  reaily  article  760  which  is  directly  applicable. 
The  words  with  whidh  it  commences,  "  If  the  spouse 
is  no  longer  alive,"  must  be  read  in  connection  with 
the  immediate  preceding  dause,  which   gives    the 
whole  inheritance  to  the  spouse  with  certain  con- 
ditions   there    mentioned.       Beading    artide   760 
alone,  those  words,  "If   the  spouse  is  no  longer 
alive,"  are   equivalent   to   this,    that   if   there   be 
no  person   to  daim   as   heir,  then   the  succession 
is    confiscated   as    heirless   property.      The    great 
difficulty  in  the  case,  to  my  mind,  is  in  dealing  with 
the  poverty  of  language — the  poverty,  at  any  rate,  of 
the  English  language.    The  word  "  confiscated  "  is  a 
word  capable  of  beinff  used  in  many  senses.    In  the 
ordinary  sense  it  is  wnere  the  Orown  intervenes  not 
to  take  up  as  bdonging  to  it  a  thing  because  it  is 
vacant,  but  to  take  up  by  way  of  penalty  in  exercise 
of  sovereign  rights,  different  from  those  which  are 
asserted  in  a  case  like  this,  and  which  must  be  the 
meaning,  Ithink,  of  "confiscated  "here.  Here  it  does 
not  mean  "  confiscated  "  in  the  sense  of  taking  by 
way  of  penally.    It  is  taken  to  the  Orown— assumed 
by  the  Grown— as  its  own  property.    What  the  code 
says,  it  is  confiscated  as  heirless  property— ihat  is,  as 
property  whidh  we  call  in  Bn^and  wmd  vacaniUa. 


That  is  the  same  thing— property  to  which  there  is  no 

heir  because  ndther  country  admits  the  right  of  the 

passing  traveller,  and  therefore  the  property  must 

fall  to  the  Orown  as  a  matter  of  right  in  the  exercise 

of  its  sovereign  power.-  The  rest  of  it  is  really  of  no 

importance  for  this  purpose.    It  only  says  **  Either 

by  the  fiscm  or  those  persons  who  according  to  the 

political    ordinances    are    justified    in   confiscating 

heirless   estates" — ^that  is   to   say,  by  the   person 

appointed  for  the  purpose,  whether  it  be  thelunister 

of  Finance  in  one  country  or  the  Solidtor  to  the 

Treasury  in  another  is  immaterial— it  is  as  heirless 

property.    That  seems  to  me  to  be  precisdy  on  our 

lines — ^that   when    there    is    no   heir,    then    some 

paramount  authority  steps  in  and  daiinb  it — ^not  as 

against  anyone  else,  because  there  is  nobody  to  claim 

it  at  all.    But  then  it  is  said  **  Yon  must  remember 

the  law  is  different  as  regards  succession  in  Austria 

from  what  it  is  here,  that  there  is  a  limit  to  the 

persons  to  take,  and  that  makes  a  diffdrence."    I 

notice  that  argument  because  it  was  urged,  but^  I 

confess  I  fail  to  see  the  force  of  it.     What  matters  it, 

lookbig  at  it  from  an  Auslzian  point  of  view,  to 

them,  that  according  to  English  law  those  rdated 

by  half   blood   are   allowed   to   come   inP     What 

would  it  matter  if  the  relation  of  half  blood  was 

exdudedP    It  must  come  back  to  this:  under  what 

drcumstanoes  does  the  succession  stop,  or  rather 

perhaps   I   should   say   under   what   drcumstanoes 

does  no  succesdon  arise;  under  what  drcumstanoes 

is  the  paramount  authority  entitled  to  come  in  and 

say,  I  take  because  there  is  nobody  else  to  take? 

That  seems  to  me  to  be  the  whole  question,  and  it 

matters  not  in  the  least  whether  any  description 

of  pmon  is  allowed  to  come  in  or  not,  or  whether  there 

is  a  limit  or  no  limit  to  those  entitled  to  daim.    It 

seems  to  me  to  be  all  upon  the  same  lines,  and  that 

really  when  once  you  have  got  at  the  prindple  whidi  I 

have  endeavoured  to  express,  if  not  all,  by  far  the  large 

majority  of  the  passages  which  have  been  quoted  of 

the  diduf  can  all  be  construed  by  reference  to  that 

prindple,  having  regard  to  the  imf  ortunate  poverty 

of  language  which  makes  you  speak  of  *'  succesdon  " 

when  there  is  no  succesdon,  simply  because  there  is 

no  other  expresdon  which  fits  in  so  well  with  ordinary 

parlance.    An  excellent  illustration  was  given  of  that 

by  the  Attomey-Ghnwal  in  opening  the  case,  and 

which  is  to  be  found  in  several  of  the  books  (I  think 

in  Dyke  v.  Wa{fcrdmor^  than  once},  which  speaks  of 

the  Orown  as  uUimus  hceree.     It  is  not  only  not 

English,  but  it  is  perfectly  inaccurate — as  inaccurate 

reaily  as  an  expresdon  oould  well  be,  and  yet,  like 

ipany  other  inaccurate  expresdons,  it  is  thoroughly 

well  understood  and  is  yery  convenient.    Only,  when 

^ou  come  to  use  convenient  expresdons  which  are 

inaccurate  technically,  and  deduoe  therefrom  prindplee 

and  thereon  found  a  rule,  you  are  likdy  to  be  led  into 

error,  and  in  fact  almost  sure  to  be  led  into  error.    I 

tiiink  the  prindple  is  that  which  I  have  stated,  and 

that  it  must  govern  this  case.     There  must  be  a 

declaration  in  fayour  of  the  Orown's  rights.    The 

costs  of  the  Orown,  ^e  official  solidtor,  and  the 

trustee  must  come  out  of  the  fund  in  court,  but  the 

costs  of  the  Austrian  (Government,  as  an  adverse 

claimant,  cannot  be  allowed. 

Sjlidtors,  Solicitar  to   the  Treasury;    Tafham   dh 
Louiada;  The  Official  Solicitor;  Francis  Fearon. 
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April  9,  19. 


Ajn)EBSON  V.  BXBXLEY.  (a.) 


Will — CcnitrucHon — Bequest — Compound  deiignation — 
Inaccur<Ue  dUcriptum — VcdidUy. 

Where  the  deacription  of  a  legatee  i$  made  up  of  more 
than  one  party  and  one  part  %$  triie  but  the  other  falee^  if 
the  part  which  is  true  deecribee  the  subject  or  object  of  the 
gift  with  suffiderU  certainty^  the  untrue  part  wUl  be 
refected,  and  will  not  vitiaie  the  gift,  Thm  t?ie  deecrip- 
tim  of  a  legatee  as  "  iS.,  the  wife  of  my  son  F./*  is 
suffieieat  to  pass  the  gift  to  L.^  although  sJie  was  not  in 
fact  the  lawful  wife  of  F.,  although  the  testator  believed 
that  she  ufas. 

By  his  will  dated  the  22ad  of  KoTember,  1892,  the 
testator  bequeated  to  his  son  Franois  the  sum  of 
£1,000  abiolutely,  and  he  bequeathed  to  his  trostees 
tbM  sum  of  £5,000  upon  trost  to  invest  the  same  and 
pay  the  inoome  to  arise  therefrom  "  to  my  said  son 
Franois  during  his  life  and  from  and  after  his  death 
to  pay  such  inoome  to  his  wife  Letitia  during  her  life 
if  she  should  surriTe  him,  and  after  the  deeth  of  the 
sundTor  of  my  said  son  Francis  and  Letitia  his  wife  " 
upon  trust  for  all  the  children  of  his  said  son  Francis 
as  therein  mentioned,  and  in  default  of  children  upon 
trust  for  such  of  the  testator's  other  children  as  should 
then  be  living.  At  the  date  of  the  will  and  for 
some  years  previously  the  testator's  son  Francis  had 
resided  in  New  Zealand.  In  the  year  1888  he  had 
written  home  to  the  testator  to  the  effect  that  he  had 
married  and  that  the  name  of  his  wife  was  **  Letitta 
Lilian."  This  lady  was  then  living  with  him  and 
continued  to  live  with  him  till  his  death  as  his  wife. 
They  were  reputed  to  be  and  were  treated  as  law- 
fully married.  The  testator  never  saw  or  had 
any  direct  oommunioation  with  the  lady.  The  testa- 
tor's son  Franois  died  in  1899.  In  September,  1899, 
the  testator's  trustees  discovered  that  the  testate's  son 
Fraads  and  Letitia  had  never  been  lawfully  married. 
This  action  was  therefore  commenced  to  settle  who 
was  entitled  to  the  income  of  this  sum  of  £6,000  during 
the  life  of  Letitia. 

Hughes,  K.G,,  and  A.  H,  Jessel,  for  the  plaintiff. — 
This  is  only  an  error  of  description ;  the  person  to 
whom  the  bequest  is  made  is  dearly  indicated,  and  the 
gift  is  therefore  good,  as  a  misdescription  will  not 
defeat  the  legacy :  Giles  v.  CHles,  1  Keen  685 ;  In  re 
Petts,  8  W.  B.  157,  27  Beav.  576 ;  Turner  v.  Brittain, 
3  N.  B.  21.  In  Wilkinson  v.  Joughin^  L.  B.  2  Eq. 
319,  14  W.  B.  Oh.  Dig.  146,  the  one  gift  was  held 
void  through  the  fraud  of  the  devisee  in  having 
coneealed  the  fact  that  she  had  a  husband  Uving  at 
the  time  ehe  went  through  the  form  of  marriage  with 
the  testator,  yet  a  gift  to  her  daughter  under  the 
description  of  the  testator's  step-daughter  was  held 
to  be  goo^  No  question  of  fraud  can  arise  here,  as 
if  there  was  any  at  all  it  was  the  fraud  of  tlie  testator's 
son,  not  of  the  legatee,  and  if  it  were  proved  that  any 
part  of  the  will  was  obtained  by  fraud  it  would  then 
DC  a  question  for  the  Probate  Division:  Allen  v. 
M'Pherson,  1  H.  L.  Gas.  191 ;  Mduish  v.  Milton,  24 
W.  B.  892,  3  Oh.  D.  27.  In  re  Boddington,  32  W.  B. 
448,  25  Oh.  D.  685,  is  diBtinguishable,  as  there  the 
gift  was  made  during  widowhood. 

W»F.  Hamilton,  IT.  (7.,  for  persons  entitled  under 
the  gift  over. — There  is  no  wife  of  the  testator's  son 
Francis;  the  gift  therefore  fails,  and  the  court  is 
entitled  to  look  at  the  probable  motive  of  the  testator 
in  giving  the  legacy.  This  legatee  was  not  known 
personally  to  the  testator,  and  there  is  no  eridence  to 

(a,)  Beported  by  0.  W.  Mbad,  Bsq.,  Barrister-at- 

Law. 


justify  tibe  oourt  in  amving  at  the  oondnsionthatiio 
other  person  but  this  lady  was  in  tiie  mind  of  the 
testator  when  he  framed  this  gift :  In  re  DaecHpafi 
TrueU,  1  W.  B.  103,  1  Sm.  *  Oiff.  126;  jEmcS  t. 
Abbott,  4  Yes.  802. 

Whinney^  for  the  trustees  of  the  wilL 

Jessd,   in    reply.— The  testator    knew   tiie  ladj 
suflioiently  for  the  puzpose  of  identjftoation* 

April  19.— JoYOB,  J.— ^Jeorge  Berkley,  the  tesbto. 
who  died  in  December,  1893,  by  hie  will,  datadtb 
22nd  of  November,  1892,  bequeftthed  to  his  n 
Fcanois  the  sum  of  £1,000  absolutely,  and  hs  b*- 
queathed  to  his  trustees  the  sum  of  £5,000  upcntrut 
toinvest  the  same  and  to  pay  the  inoome  to  tm 
therelzom  to  his  said  son  Franois  dnzizi|g  his  lil^  ud 
from  and  after  his  death  to  pay  sooh  income  to  In 
wife  Letitia  during  her  life  if  she  should  survife  Iud. 
and  after  the  death  of  the  survivor  of  his  ssid  m 
Franois  and  Letitia  his  wife  upon  trust  f or  all  tia 
children  of  his  said  son  Francis  as  thecein  mentioofli 
The  testator's  son  Francis  was  at  tha  date  of  tite  i€ 
in  New  Zealand.  In  or  about  November,  1888,  n 
wrote  from  Dnnedin  to  some  members  of  hiifunly 
in  this  oonntry,  induding  the  testator,  stating  that  bi 
had  married  Letitia  Lilian  Onmberland;  and  thm 
was  no  doubt  that  she  was  then  living  ^^ 
testator's  son  Frands  and  continued  to  live  with  ma 
until  his  death  as  his  wife.  They  were  reputed  to 
be,  and  were  treated  as,  lawfully  married.  It  woaU 
appear,  however,  that  the  testator  never  saw  or  hid 
any  direct  communication  with  the  lady,  but  hH  vOl 
contains  the  dispoiitiou  I  have  read.  It  now  tmni 
out  that  the  testator's  son  Francis  and  IM^ 
Oumberland  were  never  lawfully  married,  though  tb^ 
represented  themselves  to  be  so.  In  registecing  t» 
birth  of  a  daughter,  bom  of  their  union  in  tike  7W 
1894,  the  date  and  place  of  thdr  marriage  was  rtww 
to  be  "  1880,  January  19,  London,  Bnglaad.  u 
entitled  to  conjecture  upon  the  subject,  it  is  ponw 
and  probable  that  what  induced  the  testator  to  ooii» 
any  benefit  by  his  wiU  upon  this  lady  was  the  bM 
that  she  was  the  wife  of  his  son.  It  was  not,  hot- 
ever,  a  legacy  to  anyone  under  the  simple  deict^ws 
of  "the  wife  of  my  son  Franois"  without  a^ 
ref erenoe  to  a  particular  individual.  If  it  had  beeo, 
any  person  claiming  must,  I  suppose,  1»^."5!!I 
that  she  really  sustained  that  character.  The  wp» 
was  to  "  my  son's  wife  Letitia  "  if  she  should  iwrne 
him— that  is,  to  a  legatee  named  with  an  »ddiboiM^ 
description  which  was  not  satisfied,  inasmuch mUOR 
was  not  any  lawful  wife  of  the  testator's  son  Vrvam 
in  the  strict  legal  sense  of  the  term,  though  peniapi 


in  a  secondary  sense  Letitia  Berkley  or  OamMriiiw 
might  be  caUed  his  wife.    Now  this  Is  not  a  ojaeofa 
competition  between  rival  claimants  to  a  gift  ^^ 
one  part  only  of  the  description  fits  one  o^ai^^^ 
the   other   part   of   the   description  only  nta  «» 
other,  as   in  Garland  v.    Beverly,    26  W.  *«j^^ 
9    Oh.    D.  213,  where   the   various    oonsiderao^ 
appUcaUe   to    such   a   case   wiU   be   fo«^^    " 
simple  question  here  is  whether  in  the  <»wom«»°J" 
Letitia  Berkley  can  take  under  th*  gift,  or  whettjr* 
fails  and  sinks  into  residue.    There  is  no  q^<^^ 
any  fraud  by  the  legatee  in*the  obtaining  otj^ 
bequest.    It  is  not  like  the  oases  of  JSenneZ^  ▼• '^'^    , 
4  Ves.  802,  or  Wilkinaon  v.  Joughin,  ^^^J^^    i 
to  a  supposed  husband   or  wife  of  a  *^^y 
testator  not  being  aotuaUy  such  was  ^d  w  ^ 
by  reason  of  a  fraud  practised  on  the  w^^*^- 
testator  by  the  legatee :  Jaiman  on  Will«,  P-  ^ 
The   question   is   whether,    according  to  jw 
construction  of  the  will,  the  gift  is  in  effect/^ 
ditional  upon  Letitia's  being  the  lawful  witt  ^J^ 
testator's  son  Franois.     In  Zn  rs  BoddifuS^**^ 
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S^lbome,  HO.,  held  that  upon  the  trae  oonstmo- 
tion  of  the  -wiSl  in  that  case  the  bequest  of  aa 
axmtiity  to  the  testator's  wife,  Emily  Caroline 
Boddington,  was  expressly  conditional  npon  her 
bexDg  and  remaining  his  lawful  widow.  There  are 
not  any  such  words  of  condition  here.  The  legacy  is 
intended  for  some  person  of  whom  the  name,  with  a 
descnption,  is  given  for  the  pnipose  of  aso^rtaining 
and  identifying  the  individual.  We  have  a  oomponnd 
designation  consisting  of  the  name  Letitia — there  is 
no  doubt  to  whom  that  refers — and  the  description, 
**  wife  of  my  son  Francis."  It  is  a  rule,  however, 
that  where  the  description  is  made  np  of  more  than 
one  part,  and  one  part  was  true  but  the  other  false, 
then  if  the  part  which  is  true  describes  the  subject  or 
object  of  the  gift  with  sufficient  certainty,  the  nntrae 

$wt  will  be  rejected  and  will  not  vitiate  the  gift: 
srman  on  Wills,  p.  742,  cited  and  approved  by  Lord 
lindley  in  Cowen  v.  Truefttt  (Limited),  47  W.  E.  661, 
[1899]  2  Oh.  309.  And  as  Lord  Gottenham  says  in 
ItiahUm  V.  Gohb,^  5  Mj,  &  Or.  145,  at  p.  151,  the  rule 
that  where  the  identity  of  the  legatee  is  certain,  the 

fift  will  not  be  avoided  by  an  inaccuracy  in  the 
esoription,  would  be  destroyed  if  the  court  permitted 
itself  to  speculate  without  proof,  upon  what  might 
have  been  the  object  of  the  testator  in  giving  the 
legacy.  It  was  impossible  to  say  what  the  testator  in 
the  present  case  would  have  done  if  he  had  positively 
Imown  the  precise  facts  in  reference  to  Ihe  relation 
between  his  son  and  this  lady.  I  hold,  therefore, 
that  the  ^ft  to  '*  mv  son  Frauds'  wife  Letitia  if  she 
•hall  survive  him  "  does  not  fail,  and  my  decision  is 
in  accordance  with  that  of  Lord  Bomilfy  in  Turner 
▼.  Brittain,  which  is,  I  think,  the  nearest  case  to  the 
present  that  was  to  be  found  in  the  books. 

Solicitors,  McDiarmid  &  Hill,  lor  F.   C.  MarUey, 
Hull ;  Markhy,  Stewart,  A  Co, 


E.  B.  Div. 
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HxTDSON  V.  Gbibble.  (a.) 


June  18. 


Inland  JRevenu^— Income  taoo — Deductione — Sum  pay^ 
c^le  or  chargeable  by  virtue  of  any  Act  of  Farlia^ 
ment^Income  Tax  Ad,  1842  (5  <£;  6  Vict.  c.  35),  «. 
146,  rr.  1  and  ^--Manchester  Corporation  Act,  1891, 
$•  5. 

The  Manchester  Corporation  Act,  1891,  empowered  the 
corporation  to  establish  a  fund  for  encouraging  thrift 
amongat  its  officers  and  iervanta,  and  for  providing  a 
fund  for  them  or  their  representatives  on  their  retirement 
or  death.  The  scheme  passed  by  the  corporation  provided 
iTicU  ji/ersons  who  were  in  their  employ  previous  to  the 

rssing  of  the  Act  should^  on  their  applying  in  writing, 
admitted  to  the  benefits  of  the  fund,  and  having  &em 
admitted  they  could  not,  while  in  the  service  of  the  cor- 
poration, withdraw  from  the  fund. 

Meld,  that  a  servant  of  the  corporation  who  had  been 
BO  €idmitted  on  his  oum  application  could  not  deduct  the 
amount  of  his  payments  to  the  fund  from  the  amount 
pay<Me  by  him  for  income  tax  on  the  ground  that  it  was 
a  deduction  pursuant  to  section  146,  r.  1,  of  the  Income 
T<Mai  Act,  1842,  by  which  duty  is  payable  on  salaries 
a^fUr  deducting  the  amount  of  duties  or  other  sums  pay- 
able or  chargeable  on  the  same  by  virtue  of  any  Act  of 
JParltament, 

Beaumont  v.  Bowers,  48  W,  B,  557,  [1900]  2  Q,  B. 
204,  distinguished. 

This  i^as  an  appeal  by  the  deputy  town  clerk  in  the 

(a.)  Beported  by  0.  G.  Wilbbaham,  Esq.,  Bar- 

rister-at-Law. 


employ  of  Mandheeter  Oorporation  disallowiug  a 
deduction  which  he  claimed  to  make  in  respect  of 
contributions  made  by  him  to  the  Manchester  Oor- 
poration Thrift  Fund.  The  special  case  set  out  the 
following  facts : 
By  section  5  of  the  Manchester  Oorooration  Act, 

1891,  the  corporation  were  empowered  to  set  up  a 
fund  for  the  encouragement  of  thrift  among  the 
officers  and  servants  of  the  corporation,  and  with  a 
view  to  providing  a  sum  of  money  which  in  the 
event  of  the  retirement  or  death  of  any  person  in  the 
service  of  the  corporation  should  be  available  for 
himself  or  his  representatives. 

The  corporation  were  empowered  to  approve  by 
resolution  what  classes  of  persons  should  be  entitled 
to  contribute  to  and  participate  in  the  benefits  of  the 
fund,  and  to  what  extent  such  contribution  should  be 
payable  by  persons  entering  or  who  should  have 
entered  the  service  of  the  corporation  after  the 
service  of  the  Act,  and  also  upon  what  terms  and 
conditions  persons  in  the  service  of  the  oorporation 
at  the  time  of  the  passing  of  the  Act  should  on  their 
ap^cation  be  admitted  to  the  benefit  of  the  Thrift 
Fund. 

On  the  3rd  of  August,  1892,  the  oorporation  of  the 
city  approved  and  adopted  a  scheme  for  the  establuih- 
ment  of  the  thrift  fund. 

The  sdieme  contained  (inter  alia)  the  following 
proviidons: 

Article  I. — Every  person  who  is  now  employed  by 
the  corporation  with  a  salary  or  wages  of  less  than 
SOs.  per  week,  but  who  shall  or  may  hereafter  be  so 
employed  with  a  salary  or  wages  at  a  rate  of  not  less 
than  dOs.  per  week,  and  who  has  been  taken  into  sudi 
service  since  the  5th  of  August,  1891,  or  mav  hereafter 
be  taken  into  such  service  as  from  or  after  the  date  on 
which  he  shall  commence  to  be  employed  with  a 
salary  or  wages  at  a  rate  of  not  less  than  30s.  per 
week  •  •  •  shall  contribute  and  pav  to  the  Thrift 
Fund  3*15  per  cent,  upon  his  actual  sala^  or  wages 
for  the  time  being  which  contributions  and  payments 
may  be  deducted. 

Bach  of  the  following  persons  as  from  the  dates 
or  times  specified — namely : — 

Every  person  who  is  or  shall  be  employed  by  the 
corporation  with  a  salary  or  wages  of  not  less  than 
30s.  per  week,  and  who  nas  been  taken  into  the  service 
of  the  corporation  since  the  5th  of  Aug^ust,  1891,  the 
date  of  the  passing  of  the  Act,  and  who  may  be 
taken  into  such  service  before  the  1st  of  October, 

1892,  as  from  and  after  the  30th  of  September,  1892. 
Or,  every  person  who  shall  be  employed  by  the 

corporation  with  a  salary  or  wase  of  not  less  thui 
30s.  per  week,  and  who  may  be  taken  into  such  service 
OD  or  after  the  1st  of  October,  1892,  as  and  from  the 
date  of  his  being  taken  into  such  service  pro  rata 
by  the  corporation  from  time  to  time  as  and  when  the 
salary  or  wages  shall  become  payable,  and  no  person 
shall  cease  to  so  contribute  to  the  Tluif  t  Fund  while 
in  the  service  of  the  oorporation. 
n. — Each  of  the  following  persons,  namely : — 
(a)  Any  person  who  on  the  5th  of  August,  1891, 
was  in  the  service  of  the  corporation,  whatever  his 
remuneration. 

{fiS  Any  person  employed  by  the  oorporation  with 
a  salary  or  wages  at  the  rate  of  less  than  SOs.  per 
week  who  has  been  taken  into  such  service  since  the 
5th  of  August,  1891,  or  shall  hereafter  be  taken  into 
such  service,  may  by  an  application  in  writing  under 
his  hand  be  admitted  to  the  fund  and  become  and 
continue  a  contributor  in  the  summons  and  upon  the 
same  terms  and  conditions  as  if  he  were  one  of  the 
persons  to  whom  Article  L  of  the  scheme  applies, 
provided  that  no  person  who  shiJl  have  been  so 
admitted  and  shall  so  become  a  contributor  shall 
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oease  to  oontribate  to  tha  Tbxift  Fund  while  in  the 
aervioe  of  the  ooxponttioii* 

The  appellant,  ^omas  Hudaon,  was  in  the  lenrioe 
of  the  corporation  prior  to  the  51-h  of  August,  1891, 
and  on  the  Slst  of  Aagoit  applied  in  writing  to  be 
admitted  to  the  benefit  of  the  fond,  pnisoant  to 
Article  2  of  the  scheme,  and  he  therenpon  oeoame,  and 
still  continues  to^  be,  a  contributor  to  the  fond,  and 
under  the  provisions  of  the  scheme  cannot  cease  to 
contribute  to  the  fund  while  in  the  service  of  the 
corporation.  ^  He  claimed  to  be  idlowed  to  deduct  the 
amount  of  his  contribution  to  the  fund  by  reason  of 
section  146  of  the  Income  TaxAot,  1842(6&6  Viot  c 
35),  rules  for  charging  the  duties  under  schedule. 

By  rule  I.  it  is  provided  that  the  duties  shall  be 
annually  charged  on  the  persons  exercising  the  office 
or  employments  mentioned  in  the  schedule. 

For  all  salaries,  fees,  wages,  perquisites,  or  profits 
accruing  by  reason  of  such  offices  or  employ  mentf, 
"  after  deducting  the  amount  of  duties  or  other  sums 
payable  or  chargeable  on  tiie  same  by  virtue  of  any 
Act  of  Parliament  when  the  same  have  been  really  and 
bond  fide  paid  and  borne  by  the  party  to  be  charged." 

By  the  9th  rule  it  is  provided  uiat  in  estimatiDg  the 
duty  payable  for  any  such  office  or  employment  of 
profit  all  official  deductions  and  payments  miade  upon 
the  receipt  of  the  profits  and  salaries  thereof  shall  be 
allowed  to  be  deducted,  provided  that  a  due  account 
thereof  be  rendered  to  the  Oommissioners  and  proved 
to  their  satisfaction. 

The  appellant  contended  that  under  these  rules  he 
was  entitled  to  deduct  the  amount  of  his  contribution 
to  the  Thrift  Fund,  and  that  he  was  only  charoeable 
on  the  amount  of  his  salary  after  making  such  deduc- 
tion. 

The  Ck>mmis8ioners  disallowed  the  deduction,  but 
stated  this  case. 

Asquith,  K»C,  {Byde  with,  him),  for  the  appellant. 
— ^The  case  is  indistinguishable  from  Beaumont  v. 
Bowers,  48  W.  E.  657,  [1900]  2  Q.  B.  204.  In  that 
case  the  appellant  was  bound  by  the  sdieme  if  he  did 
not  exercise  his  option.  Here  the  appellant  did 
exercise  his  option  under  the  Act,  but  that  can  make 
no  difference. 

They  also  ci^ed  Herhert  v.  McQuade,  [1901]  2  K.  B. 
761,  49  W.  E.  Dig.  78. 

Sir  E.  Oarson,  S.G.  (8.  A.  T.  BowlaU  with  him),  for 
the  Grown. — Beavmont  v.  Bowers  does  not  apply. 
There  the  deduction  was  made  by  virtue  of  the 
appellant's  contract  with  the  corporation,  and  the 
fact  that  the  appellant  cannot  now  withdraw  from  the 
scheme  is  not  the  result  of  the  Act  of  Parliament,  but 
of  the  appellant's  acceptance  of  the  provisions  of  the 
scheme. 

Asquith,  K,0,9  replied. 

Phillihobb,  J. — In  this  case  the  question  is  whether 
the  appellant  can  daim  to  deduct  the  sum  whidi  he 
pays  to  the  corporation  of  Mandiester  under  a  Thrift 
Fund  scheme  on  the  ground  that  what  he  pays  to  the 
corporation  is  a  deduction  from  **  the  salary ''  of  an 
amount  of  duty  or  other  sum  payable  or  chargeable 
on  the  same  by  virtue  of  any  Act  of  Parliament. 

The  corporation  of  Manchester  are  enabled  by  Act 
of  Parliament  to  make  this  deduction  from  salary  if 
the  appellant  chooses  to  let  them  do  it,  and  they  are 
enabled  by  Act  of  Parliament  to  supplement  the  fund 
by  contributions ;  they  are  to  invest  Ihe  fund  so  created 
for  the  benefit  of  the  appellant  and  his  fellows. 
They  are  enabled  by  Act  of  Parliament  to  compel 
their  future  servants  to  come  in  on  these  terms,  and 
it  has  been  admitted  by  the  drown  that,  as  regards 
the  future  servants  who  are  under  such  compulsion 
by  virtue  of  the  Act  of  Parliament  and  the  scheme, 


they  may  daim  to  dedoot  the  sum  they  pay  by  vntoi 
of  it  in  nssnsBing:  the  amount  of  their  idoobbs  tiL 


¥nih  regard,  however,  to  the  servants  who  mn'm 
the  service  of  the  oocpontion  of  KancJifstw  bsfon 
and  on  the  5th  of  August,  1891,  there  is  do  oon^- 
siononany  such  servant  toaooept  the  tennsofthi 
scheme ;  he  does  not  pay  the  deduction  or  sllow  thi 
corporation  to  make  the  deduction  by  virtos  of  a 
Act  of  Parliament.    The  cmly  way  the  Act  oi  Fidii- 
ment  oomes  in  is  to  enable  the  corporation  to  oob- 
tect — and,  it  may  be  said,  to  compel  the  oorpontios 
— to  receive  applications  from   the  appeUaai  ad 
persons  in  his  position  if  they  choose  to  msfce  ta, 
but  again  only  subject  io  such  tenas  and  coadilion 
as  the  corporation  may  think  fit  io  impose.    NodooU 
it  is  contemplated  by  the  Act  of  Parliament  tint  the 
corporation  shall  hold  out  the  same  terms  to  everybody 
by  the  scheme ;  and,  no  doubt,  so  long  as  the  sduoA 
remains  they  must  accept  any  applioation  i^on  ib 
terms  set  out  in  the  scheme;  Dut  they  are eontted is 
vary  the  scheme,  and  the  utmost  tiiat  can  be  aid  a 
that  the  corporation  are  enabled,    and  in  oatsa 
droumstances  compelled,  to  deal  with  the  araeDak 
if  he   chooses  to  apply  to  them   to   be  aiuattBd 
to  the  benefits  of  the  Tlirif  t  Fund ;  but  there  k  a 
compulsion  upon  him  by  the  existing  scheme,  wUek 
they  may  mocufy  as  long  as  they  do  not  mod^y  itio 
his  disadvantage.    No  £ubt  after  his  applicsilioQ  ad 
his  admission  by  the  corporation  to  the  benefifts  of  the 
Thrift  Fond  he  is  bound  oy  the  scheme.    So  long  abi 
continues  the  servant  of  the  corporation  he  ouad 
cease  to  contribute  his  due  proportion  to  the  fnad; 
but  that  is  not  by  virtue  of  any  Act  of  Paduant 
There  is  no  such  provision  in  the  Act  of  ParliunaL 
I  cannot  find  that  this  sum  is  diar^geable  or  psyaUe 
upon  the  appellant's  salary  ''  by  virtue  of  sny  Ad  of 
Parliament.''    I  think  that  the  case  differs  very  viddf 
from  Beaumofd  v.  Bouxrs,  where  the  actual  comi 
was  on  the  applicant.    He  was  certainly  compelled  ii 
that  case  to  submit  to  the  deduction,  unless  he  duff 
on  a  day  then  past  to  express  positively  once  end  for 
all  his  refusal  to  be  bound  by  the  AoL    I  do  not  w 
that  the  power  of  option  was  much  discussed  or  dvett 
upon  by  the  court  in  that  case ;  but  even  suppooog  ft 
was,  it  is  a  ouite  different  power  to  the  power  m  tii 
case.    The  deduction  is  not  really   charged  1900 
him  by  any  Act  of  Parliament  at  alL 

It  might  almost  as  well  be  said  than  sn  Ask  of 
Parliament  has  said  that  every  oontract  in  writiog 
shall  be  enforced  and  charged  upon  any  msa  iHm 
enters  into  sudi  a  contract.  This  deductionis  oblige 
able  here  upon  him  by  virtue  of  his  apj^cation,  wm 
the  corporation  are  enabled,  and  to  some  extent  oom- 
pdled,  iiy  Act  of  Parliament,  to  accept. 

I  think  that  there  must  be  judgment  for  the  Grovn 
with  costs. 

Appeal  dismisied* 

Solicitors  for  appellant,  Atuiin  ^  AueUth  f<v  Thimtt 
Hudson,  Manchester. 

Solidtor  for  the  Crown,  Solicitor  to  the  Inl^ 
Bevenue. 


.J.,  and  > 
1,JJ.)    J 


May  li  1 


K  B.  Div. 
(Lord  Alverstone,  L.C.J. 
Darling  and  Channell, 

Smithies  (Appellant)  v.  Bridgb  (SespomM)*  N 

AduUeration — Food-Sale  0/ article  not  of  naturtj  «<^ 
stance,  and  quality  0/ article  demanded — MUkat  tai» 

(a.)  Beported  by  E.  0.  Stellwell,  Esq.,  BsnM^ 

at-Law. 
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SiOTHiBS  (Appbllant)  V.  Bbidos  (Bbspoitdbnt). 


HlQH  OOTTBV. 
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/fom  eow  (2^/Seften<  in  fat — Scile  of  Food  and  Drugs 
Act,  1876  (38  <fe  39  Vict.  c.  63},  8.  6. 

A  purcluuer  demanded  to  he  9uppUed  with  new  milky 
and  was  given  an  article  which  came  direct  from  the  cow 
and  which  had  not  heen  tampered  with  or  adulterated  in 
any  way^  hut  which,  on  analysis,  wa$  found  to  he 
deficient  in  milk  fat  This  d^iency  was  caused  hy  the 
abnormal  method  employed  in  milking  the  cows — viz,,  an 
interval  of  sixteen  ?U)urs  hetween  the  evening  milking  and 
the  morning  milking,  at  which  the  milk  in  question  was 
dravm, 

Udd,  hy  Lord  Alventone,  L.O.J.,  and  Channell,  J. 
(Darling,  J.,  dissenting),  that  there  was  sufficient  evidence 
on  which  the  justices  might  find  that  the  seller  had  com^ 
tnitted  the  offence  under  section  6  of  t?ie  Sale  of  Food  and 
Drugs  Act,  1875,  of  selling  to  tJie  prejudice  of  the  pur^ 
chaser  an  article  not  of  the  nature,  substance,  and  quality 
cf  the  article  demanded, 

Oaae  stated  by  the  juatices  at  the  Essex  Qaarter 
Sesstons. 

On  the  7th  of  October,  1901,  the  appellant,  W. 
fimithies,  was  oonTicted  at  a  court  of  sommary  juris- 
diction, in  the  county  of  Essex,  under  section  6  of 
the  Sale  of  Food  and  Drugs  Act,  1876,  for  that  he  did 
on  the  16th  of  August,  1901,  unlawfully  sell  to  the 
respondent,  J.  T.  Bridge,  to  his  prejudice,  an  article 
of  food,  to  wit,  milk,  which  was  not  of  the  nature, 
substanoe,  and  quali^  of  the  article  demanded  by  the 
purchaser.    The  appcdlant  was  fined  £20  and  costs. 

On  appeal  to  the  quarter  sessions  the  following  facts 
were  proved : 

On  the  16th  of  August,  1901,  the  respondent,  an 
inspector  under  the  Sale  of  Food  and  l)rugs  Acts, 
stopped  a  hand-cart  on  which  was  a  chum  of  milk 
belonging  to  the  appdlant,  and  asked  to  be  supplied 
with  a  pmt  of  new  milk.  This  on  analysis  was  found 
to  contain  only  2*09  per  cent,  of  fat.  The  analyst's 
certificate  was  as  follows :  '*  I  am  of  opinion  that  the 
said  sample  contained  the  parts  as  under,  or  the  per- 
centages of  foreign  ingredients  as  under,  Tiz.,  only 
2-09  per  cent,  of  fat,  and  was  therefore  deficient  to  the 
extent  of  at  least  39  per  oent.  of  the  fat  proper  to 
genuine  milk,  seeing  that  normal  milk  of  even  poor 
quality  contains  at  least  3*00  per  cent  of  fat. 
Observations. — ^No  change  had  taken  place  in  the 
oonatitution  of  the  article  that  would  interfere  with 
the  analysis." 

It  was  further  proTod  that  the  cows  from  which 
the  milk  had  beoi  obtamed  had  been  milked  at 
about  4  o'dook  in  the  mominff  of  the  16  th  of  August, 
and  that  the  milk  had  not  been  tampered  wiw  or 
adulterated  in  any  way,  but  was  in  exactly  the  same 
oondition  as  when  it  came  from  the  cows. 

The  cows  before  the  4  o'dook  milking  had  not  been 
milked  for  sixteen  hours,  and  it  appeared  that  the 
amall  percentage  of  fat  in  the  milk  was  caused  by 
the  long  interval  which  had  taken  place  between  the 
hour  at  which  the  milk  in  question  was  drawn  from 
the  oows  and  the  previous  milking. 

The  owner  of  the  cows  had  been  advised  by 
veterinary  surgeons  that  this  system  of  milking,  wh^e 
it  increased  the  quantity  of  milk  at  the  morning 
miUdng,  caused  it  to  be  deficient  in  fat,  as  the  latter 
became  absorbed  while  retained  by  the  cows,  and 
"went  to  the  nourishment  of  the  calves. 

The  cows  were  not  the  property  or  under  the 
oontrol  of  the  appellant,  but  of  one  Thomas  Lilly, 
from  whom  the  appellant  purchased  the  milk  under  a 
guarantee  of  its  genuineness  and  purity  as  new  mflk ; 
Dnt  the  appellant  did  not  rely  upon  this  guarantee  as 
a  defence,  or  in  any  way  allege  a  compliance  with 
section  26  of  the  Act. 

The  justices  at  quarter  sessions  were  of  opinion  that 
there  lusd  been  no  adulteration  of  or  abstraction  from 


the  milk,  but  that,  nevertheless,  the  offence  charged 
had  been  proved.  They  accordingly  affirmed  the  con- 
viction, but  reduoed  the  fine  to  £1. 

By  No.  667  of  the  Statutory  Bules  and  Orders,  1901, 
made  by  the  Botad  of  Agriculture,  dated  the  6th  of 
August,  1901,  and  which  came  into  operation  since 
the  aforesaid  sale  of  milk,  namely  on  the  Ist  of 
September,  1901,  it  is  provided  that  **  Where  a  sample 
of  milk  (not  being  milk  sold  as  skimmed,  or  separated, 
or  condensed,  mflk)  contains  less  than  3  per  cent, 
of  milk  tat,  it  shall  be  presumed  for  the  purposes  of 
the  Sale  of  Food  and  Drugs  Acts,  1876  to  1899,  untQ 
the  contrary  is  proved,  that  the  milk  is  not  genuine, 
by  reason  of  the  abstraction  therefrom  of  milk  fat,  or 
the  addition  thereto  of  water." 

Warhurton,  for  the  appellant. — ^The  conviction  was 
wrong,  as  there  had  heevL  no  offence  under  the  Act. 
The  milk  was  pure  new  milk  as  taken  from  the  cows, 
and  was,  therafore,  of  the  nature,  substance,  and 
quality  of  ihe  article  demanded.  There  had  been  no 
abstrsbotion  from  the  milk  or  adulteration,  and  there 
was  no  sunestion  that  the  mod^  of  milking  the  cows 
had  been  a£>pted  with  any  improper  motive.  At  the 
time  of  the  a&eged  offence  there  was  no  standard  of 
genuine  milk.  The  order  made  by  the  Board  of 
Agriculture  fixing  the  amount  of  milk  fat  at  not 
less  than  3  per  cent,  did  not  come  into  operation 
until  the  1st  of  September,  1901.  The  Sale  of  Food 
and  Drugs  Acts  deal  with  adulterated  articles,  and 
not  with  articles  of  inferior  quality. 

Eoyle  V.  Hitchman,  27  W.  B.  487,  4  Q.  B.  D. 
233. 

Lord  Alvebstone,  L.O.J.,  referred  to  Lane  v. 
Collins,  33  W.  B.  366 ;  14  Q.  B.  D.  193. 

C,  E,  Jones,  for  the  respondent. — ^The  conviction 
was  right.  The  purchaser  asked  for  new  milk  and 
the  article  he  was  supplied  with  did  not  contain  tbe 
ordinary  constituent  parts  of  new  milk,  and  the 
milk  did  not  contain  those  parts  owing  to  the 
method  of  milking  adopted.  The  purchaser,  there- 
fore, had  not  obtained  an  article  of  the  nature, 
substance,  and  quality  of  the  article  he  demanded: 
HtuM  V.  Taylor,  44  W.  B.  431,  [1896],  1  Q.  B.  287  ; 
Dyke  v.  Qower,  [1892],  1  Q.  B.  220 ;  40  W.  B.  Dig.  6. 

■  OvT^  adv.  vult% 

May  2. — Ohannxll.  J. — In  this  case  the  court 
is  not  entirely  agreed  as  to  the  result,  but  I  do  not 
thix^  that  there  is  any  great  difference  of  opinion 
between  us  as  to  the  principles  which  ought  to  be 
applied.  I  therefore  proceed  to  deliver  judgment 
first.  This  prosecution  was  brought  under  section  6 
of  the  Sale  of  Food  and  Drugs  Act,  1876.  That 
section  d^ers  very  considerM>ly  from  the  other 
sections  of  the  Act.  It  has  been  decided  that  under 
that  section  there  is  no  question  of  guilty  knowledge 
or  fraudulent  intent.  The  only  question  is  whether 
the  person  charged  has  sold  something  which  is  not 
of  we  nature,  substanoe,  and  quality  of  the  article 
demanded  by  the  purchaser.  Tae  knowledge  of  the 
seller — that  is,  the  mens  rea— is  not  an  essential 
element  of  the  offence  (see  Bdts  v.  Armstead,  36  W.  B. 
720,  20  Q.  B.  D.  771).  A  master  may  be  convicted 
under  it  when  the  sale  is  the  act  of  his  servant — 
Br<non  v.  Foot,  61  L.  J.  (M.  C )  110 ;  40  W.  B.  Dig.  6, 
and  as  was  decided  in  Pearks,  Ounstone,  &  Tee, 
{Limited),  v.  Richardson,  ante,  p.  286;  [1902], 
1  E.  B.  91,  a  corporation  may  be  liable  for 
the  offence:  Ooulder  v.  Book,  49  W.  B.  701, 
[1901],  2  K.  B.  290,  illustrates  those  pro- 
positions. There  it  was  held  that  the  innocent 
retailer  of  beer,  which  was  a  manufactured  article 
with  which  arsenic  had  been  aoddentiy  mixed,  was 
liable  to  be  convicted  under  this  section.    That  was  a 
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HiohOotjix. 


oaae  of  »  mannfaotTued  article;  in  the  present  ease 
the  artide  in  question  is  a  natoral  product.  There  is 
neoessarily  a  certain  amount  of  difference  between  the 
two,  bat,  in  my  opinion,  the  same  principle  is 
amlicable  to  both*  In  the  present  case  the  purohaser 
asked  for  new  milk,  and  if  he  was  supplied  with 
something  which  he  would  not  expect  under  that 
description,  then  I  think  ^e  offence  has  been 
committed*  In  ordinary  cases,  if  the  veQdor  is  aUe  to 
prove  that  what  he  has  sold  as  milk  is  the  idwitifflil 
thin^  that  came  from  the  cow,  without  alteration  or 
manipulation,  then,  unless  there  was  some  further 
evidence,  I  think  that  would  be  sufficient  to  diow  that 
the  article  sold  was  milk.  But  if  the  analysf  s  state- 
ment shows  that  it  has  not  the  proper  constituent 
parts  of  mOk,  and  if  the  seller  were  to  prove  that  he 
had  made  ioquiries  and  had  discovered  that  the  cow 
had  some  illness,  and  that  the  milk  therefore  was  not 
of  its  normal  strength  and  ridmess,  then  that  evidence 
would  confirm  the  analysis,  and  go  to  show  that  the 
thing  sold  was  not  of  the  nature,  substance,  and 
qnahty  of  the  article  demanded.  It  would  be  true 
that  the  seller  had  sold  something  which  was  the 
direct  product  of  the  cow,  but  of  a  oow  whidi  was  not 
producmg  milk,  but  another  liquid  whidi  had  not  the 
constituent  paits  of  milk,  and  on  those  facts  I  think 
that  the  seller,  although  acting  in  good  faith,  ou^ht 
to  be  convicted  under  section  6.  No  doubt  it  would  be 
a  hard  case,  and  the  justice  of  the'case  would  probably 
be  met  by  the  infliction  of  a  merely  nominal  mie,  but  I 
think  there  ought  to  be  a  conviction.  Applying  those 
principles  to  the  present  case,  the  justices  have  foimd 
that  the  milk  in  question  did  not  contain  the  normal 
quantity  of  fat,  although  it  was  sold  in  exactly  the 
same  ccmdition  it  came  from  tiie  cow,  and  had  not 
been  tampered  with  or  adulterated  in  any  way.  They 
have  further  found  thU  this  liquid  was  not  of  the 
nature,  substauce,  and  quality  of  milk.  In  my 
opinion,  that  is  a  question  of  fact  which  it  was  within 
the  jurisdiction  of  the  justices  to  find,  and  we  ought 
not  to  interfere  with  their  conclusion  if  there  were 
evidence  upon  which  they  could  so  find.  It  is  true 
that  this  may  be  a  hard  case,  but  if  we  do  not  lay 
down  a  rule  in  this  way,  it  appears  to  me  that 
mischief  may  be  done  in  other  cases. 

DABiura,  J. — ^I  regret  I  am  unable  to  wee.  In 
this  case  the  purchaser  asked  for  new  mi£,  and  he 
got  milk  exactly  as  it  came  from  the  cow.  It  seems 
to  me  dear  that  if  what  the  purdiaser  was  given  was 
of  the  nature,  substance,  ana  quality  of  the  artide  he 
demanded,  the  conviction  cannot  be  upheld,  llie 
artide  whidi  was  given  to  him  was  undoubtedly  new, 
and  tiie  only  question  is,  therefore^  whether  it  was 
milk.  By  milk  I  understand  cows'  milk,  and  I  do 
not  think  that  a  purchaser  who  asks  for  milk  would 
expect  to  get  asses*  milk  or  that  of  any  other 
animal.  I  do  not  think  that  if  a  purchaser 
asked  for  milk,  that  of  a  diseased  cow  would 
come  within  that  desciiption;  for  seeing  that  it 
was'an  artide  of  food,  the  purdiaser  must  be 
understood  to  demand  milk  fit  for  human  consumption. 
It  was  contended  that  this  was  notmilk  because  it  did 
not  contain  a  certain  proportion  of  essential  fata.  At 
the  time  of  the  alleged  offence  there  was  no  fixed 
standard  as  to  the  proportions  of  &t  and  water  to  be 
'  contained  in  milk  such  as  now  appears  to  have  been 
fixed  by  the  regulations  of  the  Board  of  Agriculture 
dated  the  5th  of  August,  1901.  But  if  it  was  not 
milk,  what  was  it  P  The  certificate  of  the  analyst  says 
that  normal  milk  of  even  i>oor  quality  contains  at 
least  3  per  cent,  of  fat,  and  that  tiiis  did  not.  It  is 
wdl  known  that  some  cows  give  richer  milk  than 
others,  and  particolar  kinds  of  cows  are  kept  by  some 
persons  for  that  very  reason. 


In  my  opinion,  as  then  is  no  standard,  the  imkt 
supplied  that  whioh  he  was  perfectly  entiU  ti 
desoJbe  as  milk.  It  is  true  that  this  nulkwM  not  n 
ridi  as  other  mQk,  owing  to  the  maimer  in  wluebtti 
cows  were  milked,  but  under  these  circumstaiiMld» 
not  think  it  is  possible  to  say  that  that  with  vUdk 
the  purdiaier  was  simplied  was  not  new  mflL  I 
diould  probably  not  have  tfaoucht  it  neoeswjto 
express  my  dissent  from  the  condnaion  at  wliieh  fti 
other  members  of  the  court  have  aaxved  if  I  thoo^ 
that  our  decision  would  cmly  apply  to  milk;  bntln 
afraid  lest  it  should  apply  to  other  natural  prodiel 
where  there  is  no  standard;  and  I  cannot  help  forewif 
the  difficulties  that  might  arise  in  aooh  a  csseHli 
to  be  hdd  that  a  natural  product  is  not  of  the  mte 
substance,  and  quality  of  the  artide  deandri 
because  it  does  not  contain  all  the  dementi  mk 
same  proportions  in  whidi  they  are  usually  ftnria 
normal  <w^mplA«  of  the  natural  product*  Itvoii 
be  easy  to  sugsest  instances ;  lor  example,  •  pr 
chaser  who  had  asked  for  ^ples  and  had  reessi 
than  as  they  were  gathered  nom  the  treei,  risk 
complain  that  they  did  not  oanfcain  so  mmk  i 
malic  add — or  of  some  other  distinctive  oonstitontc 
wples— as  a  chemist  might  dedare  to  be  nand 
They  would  still  be  apples,  though  poor  in  qai%. 

It  is,  I  think,  a  pnndi^  capable  of  dsngm 
^plication  if  it  is  to  be  liuddown  thataperBOBei 
be  oonvicted  under  section  6  of  the  Sale  of  Foods 


Drugs  Act,  1875,  for  selling  a  natural  product  int 
state  in  which  it  was  produced. 

Lord  ALYEB8IONB,  L.O.  J.— This  is  a  case  off  hs 
difficulty,  but  I  have  amved  at  the  oondusion  fti 
the  conviction  ought  to  be  aflkmed.  The  jvtii 
dealt  with  the  matter  as  a  question  of  fact,trii 
t^ere  is  any  evidence  upcm  whioh  they  could  anv 
at  that  deds&on,  we  cannot  interfere  with  it  Iif^ 
with  my  brother  Darling  that  the  real  questioa  m  ^ 
case  is  whether  that  which  the  appellant  sold* 
milk.  In  order  to  constitute  an  ofifenoe  under  leeik 
6  of  the  Act  it  is  not  necessary,  as  my  bn^f 
Channel]  has  pointed  out,  that  tihe  sdler  ^ 
know  the  condition  of  the  artide  sold.  If  it  iip 
of  the  nature,  substance,  and  quali^  of  the  stK 
demanded  he  is  liable  under  section  6,  althnngii  1 
may  know  nothing  about  it  In  my  opinioD,  ii  ^ 
o  uestion  of  warranty  arises  here,  it  is  imponUe 
distinguish  between  the  appdlant-aud  liUy,  the  a 
who  originally  provided  the  milk.  Hie  only  qstfti 
it  whether  there  was  evidence  that  the  artiGlei 
was  not  of  the  nature,  substance,  and  qiafi 
demanded.  The  analyst's  certificate  ahows  tiiit  t 
milk  was  defident  in  30  per  cent  of  the  fat  v^ 
milk  ought  properly  to,  and  usually  does,  contsiO' 
agree  that  if  the  evidence  had  been  that  the  ni 
came  dh:ect  from  the  cow,  and  if  tiure  were  no  ends 
of  anything  abnormal  in  the  oondition  of  the  oov 
in  the  way  in  whidi  it  had  been  treated,  theconri^ 
would  have  been  wronff.  But  the  majristratei  bi 
found  as  a  fact  that  although  the  mifik  came  din 
from  the  cow,  yet  that  its  abnormal  oondition  i 
due  to  the  way  in  which  the  cow  had  been  treited 
that  is,  that  there  had  been  the  abnormal  inteml 
sixteen  hom  between  the  milkings*  The  magiitn' 
have  found  that  the  artide  supplied  was  not  of  ] 
nature,  substance,  and  quality  of  the  aiti 
demanded  because  it  was  so  deficient  in  fiit  ^ 
it  could  not  fairly  be  described  as  wSSk. 
do  not  say  that  I  diould  have  come  to  i 
same  conclusion,  but  it  is  impossible  to  mj^ 
there  was  no  evidence  upon  which  tiiey  ^ 
so  find.  With  regard  to  the  recent  adff 
the  Board  of  Agzioulture,  I  do  not  think  tfai^ 
puiports  to  set  np  a  standard  of  what  is  or  iii 
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gaiiim«  milk,  but  onl^  meuu  to  taj  Uwt  th«  mnt  of 
aoertftia  perotntageoltMtiatoheprimd  facie mdvioe 
that  the  milk  u  not  genaine.  It  ia  atill  open  to  k 
def end«nt  to  prove  that  the  milk  is  in  f aot  genniii«.  If, 
hoirerer,  it  tarns  out  that  the  utiole  produoed, 
ilthoTigh  a  nstoTftl  ptodaot,  ii  tiie  tenilt  of  an 
abaoimal  condition  of  thingi,  wlietber  arising  from 
diaeass  or  bom  nnonal  treatment  of  the  oow,  I  think 
that  that  does  amoimt  to  evidenoe  upon  whioh  a. 
msgitirate  ma^  find  that  the  artaole  is  not  of  the 
natnr*,  substance,  anil  qpality  of  the  aiiaole  demanded. 
Lane  v.  CoUina,  33  W.  R.  365,  14  Q.  B.  D.  193,  nu; 
ie«m  to  be  in  conflict  with  our  decision,  bat  that  oase 
wai  decided  npon  a  special  state  of  facts,  though  I  am 
not  sure  that  I  Bhoald  have  ■mTad  at  the  same  oon- 
olnrion.  I  am  therefore  of  opinian  Uiat  we  cannot 
rereiM  the  finding  of  fact  by  the  jnstioes,  and  that 
this  appeal  must  be  diimitsea. 

Appad  diMmUtd  ;  Conviction  affirmed. 

Solioitora  for  the  ap 
Co.,  for  A.  Prior,  Oold 

Solfoiton  for  the  rei  , 

Co.,  for  Jona  &  Son,  Colohester. 


J^oust  of  i-mtm. 


mam  v.  a.,  i  „  .     , 

(Sootland).    i  ^«''-  ^*- 

DocoAK  v,  Maofhxbsdit,  (a.) 
TrutUt  —  Parckaat    Jrom     beneficiary     by    traitte  — 

jPidueiaTy  position  —  Non-di>cloture — Faltiation   in 

hand*  of  fruifee. 

By  the  law  of  Scotland,  at  vkII  at  "by  the  lata  of  Eng- 
land, although  there  ia  no  rule  of  law  thai  a  traetet  thall 
not  bui/  truat  property  from  hit  cestni  que  trust,  ttill,  if 
a  tranaaction  of  that  kind  it  challenged  in  proper  time  a 
court  of  equity  toill  examine  into  it.  will  atcertain  the 
value  that  lotu  paid  by  the  fruttee,  and  uiill  throw  upon 
the  truetee  the  onat  of  proving  fAol  Ae  gave  full  value, 
and  that  all  information  woe  laid  before  the  oestDi  que 
trost  lahen  it  uku  told  {following  Lord  Caimt'  opinion 
in  Thomson  v.  Bastwood,  2  App.  Cat.  215,  at  p.  S36, 
25  W.  B.  Dig.  341). 

Where,  therefore,  a  trattee  purchatid  hie  cestui  que 
tmat'e  thare  in  truit  fundt.  the  trantaction  wat  tetatide 
on  account  of  the  non~diedoture  of  a  valuation  which 
the  truetee  hat  previoualy  obtained. 

Appeal  from  an  intarlooat<»  of  the  Beoond  Diniion 
of  the  Court  of  Seanon. 

The  action  was  bro^ht  hy  the  tnutoa  of  the 
•eqnestrated  estates  of  James  Gibson  Dongan  against 
the  bankrupt's  brother,  to  set  aside  a  transaction 
wheieb;  the  bankmpt  oonveyed  oertain  property  to 
his  brother* 

The  banknipt's  sole  estate  ooasiBted  of  his  interest 
under  tiio  marriage  oontract  of  his  paientf  and  under 
the  will  of  his  father  whioh  only  reated  in  him  under 
either  at  these  instruments  until  the  death  of  Us 
mother  on  the  ITth  of  April,  1698.  The  appellant 
was  a  trustee  under  both  the  marriage  oonttaot  and 
the  will,  and  after  an  attempt  to  sell  to  tlieappeUaiit  in 
1S97  negotiations  were  resiuned  in  die  fdlowina;  yeac 
— on  the  understanding  that  the  appelant  took  over 
oertain  dabta,  paid  others,  and  a  oertain  stun  in  oaah. 
Then    followed   further    negotiations.      Some    time 


pasaed,  and  the  bankmpt,  being  in  great  pecuniary 
straits,  again  approached  the  agents  for  the  appellant. 
The  resnlt  was  that,  in  January,  1899,  the  assignation 
Bonght  to  be  reduced  was  executed,  and  the  oaah 
consideration  of  £450  was  paid  to  the  bankmpt. 

In  June,  1S98,  before  die  sale,  the  appellant 
obtained  a  valuation  of  tiie  trust  eetate,  which  esti- 
mated James  Dougan's  share  at  about  £3,500. 

nils  valuation  was  never  shown  by  the  appellant 
to  his  brother.  The  debts  in  the  cetiio  bonorum  and 
the  other  specified  debts  whioh  wern  disoharged  bj 
the  appellant  amounted  to  nearly  £2,400 — the  total 
amount  paid,  including  the  £450  oash,  being  £2,B46. 

The  liord  Ordinary  ordered  repayment  of  the  £450 
to  the  appellaiit  and  the  redaction  of  the  agreement 
of  sale,  and  his  interlocutor  was  adhered  to  by  the 
Beoond  Division. 

J.  Orabh  Walt  (of  the  Scottish  bar)  and  J.  O.  Joieph, 
tot  the  appellant 

Graham  Murray,  L.A„  and  Bt^iert  Munro  (of  the 
Sottish  htx)  were  not  heard. 

Earl  of  Halsburt,  L.C. — I  cannot  help  lajring  that 
I  feel  somewhat  surprised  at  the  persistent  srgmnent 
that  has  been  plaoad  before  your  lordships  in  this 
ca>e  in  spite  of  the,  to  my  mind,  perfectly  dear  rule 
uf  iqoity,  whioh  cannot  be  departed  from,  and  upon 
whidi,  for  the  flnt  tim*,  I  believe,  we  are  asked  to 
place  a  different  conitraoUon.  Argnments  have  been 
addresied  to  yoor  lordships  as  it  this  were  a  question 
between  two  persons  perfecUy  independent  of  eaoh 
other,  eaoh  man  Iiaving  a  right  to  moke  the  beet 
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thftt  the  knowledge  was  imparted  to  his  brother. 
There  is  another  reaion,  applying  one's  common  sense 
to  it.  Seeing  the  view  that  he  took  of  his  rights  and 
of  his  own  position — namely,  that  he  was  perfectly 
independent*  that  he  was  transacting  business  with  a 
person  to  whom  he  owed  no  obligation  at  all,  am  I 
to  suppose  that  he  went  out  of  his  way  to  do  what  no 
ordinary  person  deaUng  with  another  would  do — ^to 
show  him  something  that  would  enhance  the  value  of 
the  property  he  was  buying  P  That  is  not  the  ordinary 
course  of  mankind.  Although  these  were  brothers, 
they  do  not  seem  to  have  been  on  particularly  good 
terms  with  each  other,  and  he  himself  repudiates  the 
idea  that  he  was  giving  anything  out  of  the  way  to 
his  brother.  He  says,  *'  If  he  does  not  know,  let  him 
ask  his  own  agents."  Under  these  circumstances  it 
seems  to  me  that  it  is  burning  daylight  to  say  that 
this  transaction  cannot  stand.  It  is  perfectly  obvious 
to  my  mind  that  it  must  be  set  aside. 

The  only  further  observation  I  wish  to  make  is  that 
I  am  a  little  surprised  to  find  that  Lord  Young  in  his 
judgement  u«es  two  phrases,  and  never  gives  any 
exposition  of  the  sense  in  which  he  uses  them.  He 
says :  *'  There  is  no  legal  objection  to  a  trustee  under 
a  settlement  purchasing  the  interest  of  a  beneficiary  so 
long  as  the  trustee  acts  uprightly  and  fairly  *' ;  and 
later  on  he  says :  ''  The  transaction  will  be  held  to  be 
legal  if  it  is  proved  that  the  trustee  has  acted  fairly 
and  honestly  " ;  then  the  transaction  will  stand.  That 
is  quite  true ;  but  the  whole  question  is,  upon  what 
facts  does  his  lordship  rely  to  justify  the  use  of  those 
adverbs  "uprightly,"  •*  fairly,"  and  "honestly"? 
To  my  mind  it  was  neither  honestly,  fairly,  nor  up- 
rightly done,  and  the  transaction  muit  be  set  aside. 

I  therefore  move  your  lordships  to  dismiss  the  appeal 
with  costs. 

Lord  AsHBOXTBiTB. — I  entirely  concur.  I  think  it  is 
impossible  to  conceive  a  clearer  case.  It  was  the 
absolute  and  obvious  duty  of  the  defender  in  this  case, 
a  he  thought  he  could  maintain  the  transaction  upon 
which  he  had  entered,  to  have  present  to  his  mind 
the  distinct  duty  which  he  owed  to  his  brother.  In  his 
evidence  he  says,  "  I  do  not  see  that  fairness  has  any- 
thing to  do  with  it."  I  think  that  governs  his  entire 
conduct.  He  was  thinking  of  the  best  kind  of  bargain 
he  might  obtain  for  himself.  In  common  with  all 
your  lordships  who  have  taken  part  in  this  hearing,  I 
am  of  opinion  that  that  is  not  dealing  fairly — that 
keeping  back  and  non-disclosure,  non-bringing  for- 
ward of  Binnie's  valuation,  is  a  circumstance  that 
cannot  be  explained  and  cannot  be  got  over,  and 
makes  the  case  an  overwhelming  one  for  affirming  the 
decision  of  the  court  below. 

Lord  Magnaghten. — I  entirely  concur.  I  must  say  I 
am  surprised  that  this  action  was  ever  defended,  and 
I  am  astonished  that  after  two  adverse  decisions  the 
appellant  should  have  had  the  courage  to  come  to  this 
House. 

As  far  as  I  am  aware,  there  is  no  difiEerence  whatever 
between  the  law  of  England  and  the  law  of  Scotland  in 
relation  to  the  duties  and  obligations  of  trustees  when 
they  are  dealing  with  their  ceatuU  que  trusts  I  do  not 
find  that  the  law  is  stated  anywhere  more  concisely 
and  clearly  than  it  was  in  the  judgment  of  Lord  Oaims 
which  I  referred  to ;  see  ThotMon  v.  Eastwood,  2  App. 
Cas.,  at  p.  236,  25  W.  B.  Dig.  341. 

Now,  did  the  appellant  in  this  esse  give  full  value  P 
Clearly  not.     Did  he  give  all  the  information  he 

emsessed  to  his  brother  P  Most  certainly  he  did  not. 
e  had  in  his  pocket  a  valuation  showing  exactly 
what,  according  to  the  opioion  of  a  moat  experienced 
valuator,  this  property  was  worth.  He  had  it  in  his 
room  at  the  time  when  his  brother  called  and  he  did 
not  show  it  to  his  brother ;  he  did  not  even  ^iy^  it  to 


the  agent — ^the  person  to  whom  he  says  his  bntk 
might  have  gone.  That  was  keeping  bade  rnfaoft- 
tion  which  it  was  his  bounden  dnt^  to  have  comyK 
to  his  cestui  g^e  trust.  And  it  does  not  matter  ia& 
least  how  or  under  what  circumstanoea  the  inlciBft' 
tion  was  gained ;  if  he  had  that  inf  omiatioii,  hB  n 
bound  to  place  it  at  the  disposal  of  faia  cestui  qw^ 
wit^  whom  he  was  dealing. 

Lord  Shand. — I  am  of  the  same  opinion,  sail 
would  not  add  a  word  to  what  has  been  said  by  jok 
lordships  if  it  were  not  that  the  oase  is  one  oomi{ 
from  Scotland.  With  rejgard  to  the  law  of  Scotiasd, 
I  have  only  to  emphasise  what  has  fallen  from  ^ 
noble  and  learned  friend  who  has  last  apokea.  Bka 
not  been  suggested  that  any  distinotion  in  the  lav  ft 
trusts  applicable  to  such  a  case  as  this  exists  betwea 
the  law  of  England  and  the  law  of  Scotland.  Ik 
fiduciary  relation  is  the  same :  The  daties  and  oUigip 
tions  of  trustees  in  such  cases  are  the  same  in  Sootisi^ 
as  they  would  be  in  England. 

Here  the  trustee  plaiidy  did  not  realize  or  appnoife 
the  duty  which  lay  upon  him  to  give  the  benefioBj 
full  information  as  to  his  position  in  entering  isto 
this  transaction.  He  makes  this  quite  dear  I7  hs 
own  evidence.  He  had  in  his  possession — ^I  do  Mt 
care  how  he  acquired  it — ^the  valuation  wluch  lis 
been  so  much  spoken  of.  That  is  a  fact,  and  te 
fact  he  was  bound  to  disclose  when  he  came  te 
transact  with  reference  to  a  raoposed  aoquisitkm  cf 
the  share  of  a  beneficiary.  He  failed  to  do  sp,  sod 
the  failure  is  fatal  in  the  question  of  the  viJiditj  i 
the  transaction. 

With  regard  to  what  Lord  Toung  said,  siui  ^ 
expresaions  which  have  been  referred  to  in  the  judg- 
ment of  the  Lord  Ohanoellor,  I  will  only  say  thst  it 
might  have  been  possible  to  suggest  that  then  ws 
integrity,  uprightness,  and  honesty  on  the  part  of  the 
appellant  if   it   had    been    a   transaction   1>^*^ 
strangers,  and  if  there  had  not  been  the  relation  ot 
trustee  and  beneficiary  subsisting  between  them ;  bat 
the  moment  you  bring  into  the  case  the  oirourastssflv 
that  the  appellant  was  a  trustee  having  the  dotia 
lying   upon  him    as  a  trustee  in    dealing  ^^  ' 
beneficiary,  and  transacting  or  negotiating  for  wi 
purchase  of  that  beneficiary's  share  of  the  estate,  tiie 
question  of  integrity  and  honesty  drops  oat  of  J^ 
case.    I  do  not  say  that  he  was  acting  fraudoleotiri 
but  certainly  he  was  acting  in  violation  of  the  doty 
which  he  owed  to  his  brother  in  his  character  of  • 
beneficiary  under  the  trust.      Therefore  ^^^^ 
hesitation  in  faying  that  the  case  is  an  extremely 
clear  one,  and  in  concurring  in  the  judgment  f^ 
posed  by  your  lordships. 

Lord  Brampton.— I  concur  in  the  judgment,  sod  I 
cannot  help  saying  that  1  think  the  appeal  u  * 
frivolous  and  vexatioas  one. 

Lord  Ldtdley. — I  am  of  the  same  opinion.  I  ^ 
only  add  that  no  equity  lawyer,  bdng  told  that  tb» 
valuation  was  not  disclosed  by  the  trostee  to  his  (^^ 
que  trust,  could  uphold  this  transaction  for  a  mom<fi^ 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Ernest  Salaman,  M 
&  Co.y  for  Clark  &  Macdorudd^  8,8,0.,  Bdinbargh. 

Solicitors  for  the  respondent,  Almond  dt  Co^i  ^ 
St,  Clair^  Swanson^  &  Manson,  W.S,,  Edinburi^* 
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From  £.  B.  Div.  ■ 

I     (Collins,  U.B..  and  Stirling  and  JTuly  29. 

Cozens-Hwdy,  L.JJ.)  I 

Cakisb&ook  Steakshif  Co.  (Liuitxd)  v.  Loitdoti 
,         Asm  Protinoial  Uakinx  and  Osnbral  Ihbub- 

ANOB  Co.  (Ludtbd),  (a.) 
iTtturaiice — Marine — General  average — Charier 'parly— 
Voyage   out  and  home — General  auerage  sacrifice  on 
outward  voyage — Liability   of  Aomewarii  freight   to 
oontrihvtt, 

A  ahip  vKU  chartered  fo  proceed  to  a  foreign  port  and 
there  load  a  cargo  for  carriage  to  a  home  port,  the 
chartered  freight  to  be  paid  on  delivery  of  the  cargo. 
The  thip  tailed  in  baUatt,  and  before  the  arrived  at  the 
_foreign  port  of  loading  the  tiutained  a  general  average 
loaa.  She  proceeded  on  her  voyage,  loaded  a  cargo  in 
accordance  vnth  the  charter-party,  carried  it  home,  and 
delivered  it,  and  the  chartered  freight  waa  duly  paid. 
In  an  action  by  the  ihipounteri  agaitut  the  undenoritera 
onehip. 

Held,  that  the  chartered  freight  viae  liaile  to  contribute 
in  general  average, 

Judgmint  of  Mathew,  J.  (ante,  p.  42,  [1901]  2  K.  B. 
861,  affirmed. 

Appeal  from  the  judgment  of  Uathew,  J.,  at  the 
trial  of  an  action  withoat  a  jxaj,  ante,  p.  42,  flSOl] 
2  E.  B.  861. 

The  action  waa  bronght  on  a  policy  of  marine 
imuranoe  underwritten  bj  the  defeudanti,  whereby 
the  plaintiffs  were  tnmued  lot  the  laoi  of  £2,000  npon 
the  hull  and  machinery  of  the  ateamahip  Yettor.  The 
plaintiffs  sought  to  reoover  the  oost  of  certain  repairs 
as  a  lou  by  perils  insured  againat.  The  defenoe  waa 
that  the  loss  was  a  general  arerage  sacrifice  to  which 
the  plaintiffs  were  liable  to  make  coatribntion  in 


amonnt  of  such  contribution  from  the  sum  claimed  in 
the  action. 

^e  policy  of  insurance  was  dated  the  Tth  of 
February,  1900,  and  waa  a  time  policy  for  twdve 
months.  By  a  oharlar-party  dated  the  11th  of 
September,  1900,  and  made  between  the  plainlifla  as 
ahipownars  and  Uessrs.  Strachan  aa  ahart^rers,  it  waa 
provided  that  Tlu  Yeetor,  which  was  therein  deecribed 
as  "reported  expected  to  leave  Fleetwood  about  the 
12th  of  September  in  ballast,  calling  at  a  Bristal 
Ohannel  port  for  dobIs,"  should  proceed  to  Savannah, 
and  there,  having  discharged  her  oargo.  it  any,  load 
a  cargo  of  ootton  and  proceed  theremth  to  Liverpool, 
Mandieeter,  or  Bremm  as  directed,  the  freight  to  be 
paid  on  unloading  and  right  deliveiy  of  the  oargo. 

The  veaael  sailed  on  the  13th  of  September  from 
neetwood  in  ballast  for  Savannah  withont  exeroiaiDg 
her  option  to  load  a  oargo  of  coals.  In  the  course  oi 
the  voyage,  and  before  arrival  at  Savannah,  the  veiiel 
groQuded,  and  in  the  efforts  made  to  get  her  off  Am 
snitained  damage  to  her  propeller  and  other  injuries. 
It  was  admitted  that  the  damage  to  the  propeller  and 
other  injuries  were  of  the  character  of  a  general 
average  aaorifioe.  She  anbseqnently  proceeded  to 
Savannah,  and,  after  the  neoMsary  repaira  had  been 
exeonted,  she  loaded  a  cargo  of  cotton  in  acoordanca 
with  the  charter-party  and  then  proceeded  on  her 
homeward  voyage.  The  oargo  waa  duly  delivered 
and  the  plaintifh  received  the  chartered  freight  in 
respect  thereof. 


The  question  waa  whether,  when  a  veaael  uila  in 
bollaat  under  a  charter-party  to  bring  home  a  cargo, 
the  obarteted  freight  ia  liable  to  contribute  in  gener^ 
average  in  reapeot  of  a  general  average  loia  tnomred 
on  the  voyage  oat. 

Uathew,  J.,  waa  of  opinion  that  the  chartered 
freight  was  liable  to  oontnbute,  and  gave  judgment 
for  the  defer  danta. 

The  plaintiff  appealed. 

Oarver.  K.C.,  and  D.  8lepheni,  for  the  pWntifEa.— 
The  chartered  freight  ia  not  liable  to  oontribnte.  The 
homeward  freight  was  not  being  earned  on  tiie 
outward  voyage,  and  was  not  at  risk  when  the 
general  average  aoorifice  occurred.  The  time  tor  the 
adjnatment  of  average  was  when  the  ship  arrived  at 
Savannah  on  the  termination  of  bar  outward  voyage, 
and  the  only  contributory  ioteresta  were  the  intereata 
which  bad  been  at  risk  on  that  voyage.  The  judg- 
ment oE  Willea,  J.,  in  Potter  v.  Bankin,  16  W.  R.  1049, 
at  p.  lOSl,  L.  B.  3  C.  P.  562,  at  p.  667,  ahowa  that 
in  such  a  oaae  aa  the  present  homew^d  freight  ia 
not  liable  to  oontribnte  to  a  general  aveiage  loat 
ooourring  on  the  outward  voyage.  In  WiUiamt  v. 
London  Atturance,  1  U.  &  Sel.  31S,  which  is  relied  on 
by  the  defendants,  and  whioh  was  followed  by 
Hathew,  J.,  the  freight  whioh  waa  held  liable  to 
oontribnte  was  being  earned  on  the  ontward  as  well 
ai  on  the  homeward  voyofte.  Moreover,  that  oaae 
has  been  diaapproved  of  by  Beneoke  in  Principles  of 
Indemnity  in  Marine  Inauronoe,  p.  315 ;  by  ijnonld 
on  Marine  Inanranoe(2nded.).  p.  956  ;  andbyPhillipa 
on  Inauronoe.  s.  138T ;  see  also  Abbott  on  Bhippiog 
(5th  ed.),  p.  357. 

J.  A.  Hamilton,  K  O.  (F.  D.  Maekinnon  with  hini], 
for  the  detendanta.— The  or^ment  for  the  plointifft 
is  based  npon  the  ossnmptiou  that  there  ware  two 
voyages.  In  Imth  there  was  only  one  voyage,  the 
voyage  for  which  the  vessel  was  chartered— viz.,  to 
Savannah  and  back ;  and  the  vessel  was  earning  the 
homeward  freight  from  the  time  when  ahe  sailed  from 
Fleetwood:  aee  Barber  v.  Fleming,  18  W.  B.  2M. 
L.  B.  5  Q.  B.  59.  This  oaae  is  governed  by  WiUiamt 
V.  London  Atttirance,  which  was  followed  in  Moran 
V.  Jonei,  5  W.  B.  503.  7  B.  &.  B.  523.  The  prsotioe 
of  average  adjusters  has  always  been  in  accordance 
with  the  rule  laid  down  in  those  two  oases  except 
during  a  abort  interval  when  doobt  waa  thrown  on 
the  qoeetion  in  oomequenoe  of  the  decision  in  The 
Brigtlla,  [1893]  P.  189,  41  W.  B.  Dig.  92.  The  text- 
book writers,  Beneoke.  Arnould,  and  Phlllipa,  do  not 
diaapprove  of  the  principle  of  Williams  ,v.  London 
Atturance ;  their  crittcisms  are  mainly  oonflced  to 
pointing  out  the  difficulty  of  apportiociag  the  relative 
valnea  of  the  outward  and  the  homeward  freight. 
Other  text-book  writera  treat  WiUiamt  v.  London 
Atturance  aa  established  law:  see  Lowndes  on  Oeneral 
Average  (4th  ed.],  p.  310;  and  Bailey  on  Oeceral 
Average  (2nd  ed.j,  p.  1S2.  The  prinoiue  of  that  oaae 
was  flowed  in  the  American  case  of  2*^  Brig  Mary, 
1  Swagne'a  Adm.  Oas.  Maia.  17.  The  oba^vationa 
of  willes.  J.,  in  Potter  ▼.  Bankin  were  addreaaed  to 
the  particular  facta  of  that  oaae,  in  which  no  question 
of  gener^  average  waa  raised. 

He  olio  referred  to  The  Progrett,  Edwarda'a  Adm. 
Bep.  210. 

OoLLiNB,  M.B.— Thia  ia  au  action  on  •  polioy  of 
inanroaoe,  and  it  is  brought  by  the  owners  of  the  ateiuD- 
■hip  rettor  agaiiut  underwriter*  on  the  hull.  The 
nnderwritera  seek  to  aet  off  againat  the  sum  claimed 
in  the  action  a  anm  whioh  they  oUe^  to  be  payable 
by  the  plaintifi*,  who  were  the  owner*  of  cheered 
freight!  1  average 
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freight  earned  by  the  plaintifb  la  the  snbjeot-matter 
of  a  general  averacre  oontribntion  or  not.  By  the 
oharter-party  The  Yestor  wae  ofaart('red  to  vail  from 
Fleetwood  to  Savannah ;  ahe  was  entitled  to  call  at 
a  port  in  the  Bristol  Channel  for  a  cargo  of  coals,  a 
right  of  which  she  did  not  avail  herself ;  and,  having 
proceeded  to  Savannah,  she  was  there  to  load  a  cargo 
of  cotton  and  proceed  therewith  to  Liverpool,  Man- 
chester, or  Bremen,  as  directed,  where  uie  was  to 
deliver  her  cargo  on  beingr  paid  freight.  She  went 
oat  without  any  cargo,  aiS  came  back  safely  with  a 
cargo  of  cotton  from  Savannah  to  a  port  in  England. 
On  her  way  out,  however,  she  met  with  a  misfoitane, 
which  necessitated  a  general  average  sacrifice. 

The  plaintifEi  bring  this  action  on  tne  policy  to 
recover  the  amount  of  the  Iom  which  they  so 
sostainedy  and  the  question  is  whether  they,  as 
owners  of  chartered  freight,  can  be  called  on  to 
contribute  to  the  general  average  loss  in  respect  of 
the  freiffht.  Ma&ew,  J.,  held  that  the  chartered 
freight  had  been  at  risk,  that  it  had  been  saved  by 
the  general  averase  sacrifice,  and  that  it  was  one  of 
the  contributory  Suitors  to  die  general  average  loss. 
It  was  contended  before  us.  In  support  of  the  appeal, 
by  counsel  for  the  plaintiffii,  that,  where  a  voyage 
out  is  undertaken  for  the  purpose  of  earnins  chartered 
freight  on  the  homeward  voyage,  the  homeward 
chartered  freight  ought  not  to  be  taken  into  con- 
sideration as  a  contributory  factor,  if  the  general 
average  loss  occurs  on  the  voyage  out.  They  were, 
however,  met  by  an  old  authority  which  was  against 
their  contention — viz.,  WiUiamB  v.  London  Assurance^ 
decided  in  1813.  If  that  case  is  good  law  it  covers 
the  present  case.  In  my  opinion  it  was  a  stronger 
case  than  this.  There  the  vessel  was  chartered  for  a 
round  voyage,  taking  a  cargo  out  and  bringing  a 
cargo  home,  and  fr^ht  was  payable  on  delivery  of 
the  homeward  cargo.  She  was  only  insured  for  the 
outward  voyage,  and  on  the  outward  voyage  she 
incurred  a  general  average  loss,  llie  court,  presided 
over  by  Lord  EUenborough,  held  that  the  freight 
was  Uable  to  contribute  to  general  average.  In  the 
vear  1857  the  same  point  came  up  for  consideration 
before  the  full  Court  of  Queen's  Bench  in  Moran  v. 
cTSones,  and  they  either  adopted  the  principle  laid 
down  in  WiUiama  v.  London  Aaauranoet  or,  as  it 
appears  to  me,  decided  the  question  in  the  same 
way.  Further,  practically  the  same  point  had  been 
previously  decided  in  1810  in  the  case  of  The  Progrtu 
by  Lord  Stowell.  There  ib  also  an  American  authority 
to  the  same  e£Eiect,  The  Brig  Mary. 

In  my  opinion  the  rule  laid  down  in  WiUicmw  v. 
London  Assurance  is  a  sound  working  rule,  and 
counsel  for  the  defendants  showed  that  the  objections 
which  have  been  taken  to  that  case  by  the  various 
text-book  writers  are  not  so  formidable  as  ttiey 
appear  at  first  sight.  I  thmk  that  tiiose  objections  are 
mainly  directed  to  pointing  out  the  difficulty  which 
exists  in  estimating  the  proper  value  of  the  freight 
at  risk,  and  are  not  against  ue  tiering  of  the  freight 
into  consideration  at  all.  At  any  rate,  the  rule  is 
law  at  this  moment,  and  it  has  never  been  questioned 
in  any  decided  case.  The  chief  objection  to  the  rule 
which  the  plaintifls  have  been  able  to  put  forward  is 
that  which  is  founded  on  a  didum  in  the  judgment 
bf  Willes,  J.,  in  Potter  v.  Bankin,  But  when  that  case 
is  examined  the  dictum  is  seen  to  be  merely  obiter  so 
far  as  concerns  this  case,  for  the  facts  there  did  not 
raise  the  point  now  in  question  for  discussion.  IDie 
words  of  Willes,  J«,  were  addressed  to  different  droum- 
stances  from  those  of  this  case,  and  they  ought  to  be 
read  secundum  subfectam  materiam,  and  not  at  all  as 
impugning  the  principle  laid  down  in  WiUiams  v. 
Lcmdon  Assurance.  The  fact  that  that  principle  has 
been  for  so  many  years  followed  by  average  adjusters  { 


ought  also  to  be  takeo  into  oonsidentioo.  I  tUnkl 
might  adopt  in  terms  the  judgment  of  Hslfaew,  J., 
and  in  my  opinion  the  appeal  should  be  dissnsMd. 

SnBUNQ,  L.J. — ^The  argument  which  bss  baa 
addressed  to  us  on  the  part  of  the  f^peUsnls  ii  on 
which  would  be  well  worthy  to  be  wei^^ied  if  it  vm 
now  put  furward  for  the  first  time.  It  is,  bowsw, 
admitted  that,  if  the  appellants  are  to  socoecd,  tb 
case  of  Williams  v.  Lomaon  AMuramce  must  he  oter- 
ruled.  That  case  has  never  been  judicially  rti— itri 
from,  it  was  expressly  followed  in  Moron  v.  /oiMi,nd 
it  has  been  acted  upon  ever  sinoe  tQl  now  by  amigi 
adjusters,  though  it  is  Irue  that  it  has  been  oritiaad 
by  text-book  writers.  The  only  aathority  wbidi  the 
appellants  have  been  aUe  to  cite  is  a  didum  of  Wtik, 
J.,  in  Potter  v.  Rankin,  Twe  observations  hsm  tots 
made  on  that.  First,  the  facts  in  that  case  wennot  A« 
same  as  the  facts  in  this  case;  there  the  voyages  oetiod 
home  were  not  dealt  with,  as  they  were  in  tiiii  ci«b 
by  one  and  the  same  oharter-party.  Secondly,  tk 
case  of  WaUams  v.  London  Assurance  was  not  ated  to 
the  court ;  and  in  my  opinion  they  had  no  intentioo  A 
overruling  tiiat  case. 

Cozens-Habdy,  L.J.,  oonouned* 

Appeal  dismissed. 

Solicitors  for  the  plaintiflB^  Holmant  Birdwood,  k  Qo, 

SolidtorB  for    the  defendants,    Waltons^  Jb&xwi' 
Buhh,  di  Whatton. 


From  Chan.  Div.  \ 

(Yaughan  Williams,  Bomer,  and  >  July  23. 

Stirling,  L.JJ.)  j 

In  re  Hothak. 
Hotham  v.  Doughty,  (a.) 

SetUed  land — Tencmt/or  life — Trustees  for  purpom  «/ 
Settled  Land  Acts — Investment  of  capital  moneys- 
Duty  of  trustees— Settled  Land  Act,  1882  (45  &  46 
Vict.  c.  38),  s.  22  (2). 

When  a  tenant  for  life  under  section  22  (2)  of  ik 
Settled  Land  Act,  1882,  directs  trustees  /or  thepurpoKt 
of  the  SdUed  Land  Ad  to  invest  capital  money  upon  a 
mortgage,  t?ie  trustees  mud  he  satisfied  that  such  direetuM 
has  been  given  upon  a  proper  report  as  to  the  value  ofik 
property  proposed  to  be  mortgaged,  or  that  a  prefer 
investigation  of  the  title  has  been  made  and  proper  adtia 
given  as  to  the  form  of  the  conveyance,  htU  on  beisg » 
satisfied  they  are  bound  to  comply  with  the  direction. 
Order  of  Cozeus-Hardy,  J.  (ante,  p»  150,  [1901]  2  (X 
790),  varied. 

This  was  an  appeal  from  a  decision  of  Ooaenft- 
Hardy,  J.  (reported  ante,  p.  150,  [19011  2  Oh.  790> 

The  plaintiff,  Frederick  William  Hotham,  «« 
tenant  for  life  of  an  estate  called  WorHngham  Hall 
This  estate  had  been  purchased  out  of  capital  moo^ 
settled  upon  the  plaintiff  by  the  will  <n  Augoitoi 
Thomas  Hotham. 

On  the  7th  of  February,  1901,  the  ^bintiff  eatend 
into  a  contract  with  the  Hon.  A.  J.  MifihoUsndfor 
the  sale  of  the  estate,  and  it  was  agreed  that  two- 
thirds  of  the  purchase-money  shouM  remain  as  ft 
mortgage  on  the  estate. 

The  preliminaries  were  all  arranged,  and  a  dnn 
mortgage  conveying  the  estate  to  the  trnsteMOi 
the  settiement  under  A.  T.  Hotham's  will  had  ben 
prepared  and  accepted  by  the  purchaser* 

The    trustees    of     the    settlement    then   nuied 


(a.)  Beported  by  J.  I.  Stibliko,  Esq.,  Bsniflter- 

at-Law. 


Votli. 
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3bj«otioi»  to  til*  drftft  dead,  deoUring  that  they 
w«re  entitled  to  ohMk  itte  tenant  for  life  in  the 
Bxendaa  of  bis  powen  nsdec  section  22  (2)  of  the 
Bettl«d  lAnd  Aot,  1682.  They  were  also  bonnd  to 
aatiafj  themsalvM  that  proper  Beoaritr  ^sa  offered 
ftnd  wese  entitled  to  the  costs  and  ohargea  inouned 
by  them  in  proonring  snoh  satisfaction. 

The    plaintifF   by  his    rammons   Mked    "that   it 
migiit  be  declared  that  npon  a  direotion  onder  sab- 
■eotion   2  of   Molaan   22   of  the  Settled   Land  Aot, 
1882,  ^Tcn  bjr  the  qtplioaat  aa  teiuuit  for  life  under 
the  above-mentioned   settlement  to  the   reapondent« 
a«  tzmteea  of  the  nid  settlement   for  the   purposes 
of    the    Settled   Land   Aot,  1882,   to   inTeat  capital 
moneys  in  their  hands  as  nioh  trostee*  as  aforesaid 
upon  the  secnritj  of  a  mortgage  referred  to  in  snoh 
direotion,  the  respondents  M  snoh  tmstees  as  afore- 
said   ace  bomid  to  invest  Ihe  same   accordingly,  if 
Buoh  mortga^  pnrports  iipcn  ita   taoe  to  be  siuli  a 
mtntcfage  u  is  by  the  aettLemeat  or  bylaw  authorised 
aa  an  investment  of   each   capital  moneys,  and  that 
they  are  not  under  obligation  or  entitled  to  satisfy 
themaelves  as  to,  or   examine  or   make  any  inquiry 
as  to  the  title  to,  or  value  of,  the  seonrity  indaded 
in  anoh  mortgage,  and  that  they  are  not  entitled  to 
maika  any  alteration  in  the  form  of  snoh  mortgage." 
Oozhhb-Hakdt,  L.J.,  held  that  the  trustees  for  the 
'  purposes  of  the  Settled  Land  Aota  must  satisfy  them- 
aelTes  as   to   the   title    and   value   of  the   proposed 
inveatmeut  just  as  any  ordinary  traetee  wonld. 
The  tenant  tor  life  appealed. 
A.  a  StckOt  Ttrrttt  and  Btmilt,  for  the  plaintiK 
Em,  K.O.,  aniS.  FsflouM,  for  the  trustees. 
Aiter  some  argument,  at  the  suggestion    of   the 
Court,  the  oider  was  agreed  to  be  varied  as  follows : 
Discharge  order  below,  declare  that  the  respondents 
are  not  bound  to  advance  capital  moneys  upon  the 
security  of  a  mort«sge  nnlees  aod  until  satisftBd  that 
the  direction  of  the  tenant  for  Hfe  with  reforenoe  to  the 


property  propoeed  to  be  mortgaged  has  been  given 
npon  a  proper  report  as  to  the  value  of  that  pro^rty, 
and  that  a  proper  investigation  of  the  title  of  the 
property  has  been  had  and  that  proper  advice  as  to 
the  form  of  the  mortgage  has  been  given,  and  that  oa 
being  so  satisfied  the  re^vondents  wfll  be  bonnd  to 
comply  with  suoh  direction.  Tax  costs  of  all  parties  of 
thia  amMel  as  between  solicitor  and  client  and  let  the 
respondents    pay  and  retain   them  out    of   capital 


Solicitors,  BoweUffei,  Baicie,  <£  Co.,  for  HamUton 
Fulton,  Salisbury;  (Mtj/er-Brittoui  <t  Co.,  toiBtone, 
Simpum,  &  Maion,  Tnntnidge  Wrlls. 


From  E.  B.  Div.  ) 

{Collins,  U.a,  and  Hathew  and  [  July  IS. 

Conns-Hardy,  L.JJ.)  ) 

Lozra  Eatov  Bkobkatioit  Obouhds  Go.  (Limitsd) 

V.  MlDLAMIl  Hailvat  Co.  (o.) 

i^ntfs  Clautta  Adt—CompeTUaOtm — Injuriouity  afftd- 

ing    land — Breach    of   rettrictive    covenant  —  Land* 

OlauM*  CSmtoIuJoium  Aa,  1846  (8  VieL  c  18),  i.  68. 

WKara  a  raihaag  company,  havtng  taken  land  utidtr 

it*  emnpulfory  pmueri,  doe*  an  act  which  amount*  to  a 

brcaeh  of  a  ratrictive  covenant  impottd/or  the  benefit  of 

adjoining  land,  luch  breach  may  be  the  subject-mutter  of 

cvmptntaUon  for  injuriouslf/ affecting  fheadjoining  land. 


under  tection  68  o/  the  Land*  OUaue*  Oonsoli'dofton  Act, 
184B. 

Judgment  o/Lawranoe,  J,  (ante,  p,  120],  affirmed. 

Appeal  b 
Iiawrance, 
jury,  ant*,  p.  120. 

The  BOtion  was  brooghtto  recover  £660,  the  amount 
of  oompensatioii  assessed  by  a  sheriff's  jory,  under 
section  68  of  the  Land  Clauses  Aot,  1840,  in  respect 
of  lands  of  the  plaintiffi  injuriously  affaoted  by  the 
exeontion  of  works  of  the  defendants. 

In  1884  the  plaintifGi  pnrchased  an  estate  at  Long 
Baton,  which  they  intended  to  develop  for  building 
purposes,  and  they  laid  out  thereon  two  roads,  one 
of  which  was  called  Springfield-avenue.  Li  IBS6 
they  sold  the  land  between  theee  two  roads  in  plots 
to  various  grantees,  retaining  the  rest  of  the  land  in 
their  own  hands,  and  laying  it  out  as  a  reoceatimi 
ground.  The  oonveyanoee  from  the  rl«i"tig^  to  the 
grantees  contained  covenants  that  the  grantees  wonld 
not  ecect  or  permit  to  be  erected  any  erection  or 
bnildiog  of  any  kind  except  a  fssioe  wall  not  more 
than  2ft.  high  with  suitable  iron  p&liAades  nearer  to 
Springfield- avenue  than  the  line  on  the  plan  annexed 
to  their  oouveyanoe  and  marked  "  biulding  line," 
and  most  of  the  ooDveyanoes  contained  covenants 
that  the  grantees  wonld  not  erect  any  buildings  on 
the  land  conveyed  other  than  private  dweUing- 
housee  with  proper  oonvenienoes  thereto  fronting 
Springfleld-avenue  of  a  certain  value,  and  would  not 
carry  on  npon  the  land  oonveyed  any  trade  or 
holiness  of  a  noisy  or  oSfeorive  character. 

'I!b»  defendants,  in  porsnanoe  of  powers  conferred 
npon  them  Ij  the  Midland  Badway  Act,  1899  (whioh 
inoorpciated  tb»  Lands  Olanses  Acta),  took  tits  land 
between  the  two  roads  from  the  grantees  to  whom 
the  plaintiSs  had  sold  it,  and  boilt  thereon  a  railway 
on  an  embankment  about  18ft  high,  with  a  bridge 
acroM  a  toad  called  Statico'inad,  which  ran  at  right 
angles  to  Springfi^-avenne.  The  embuikment  en- 
croached a  few  feet  beyond  the  building  line  for  iU 
whole  length,  and  fax  about  two-thirds  of  its  length 
the  greatw  part  of  it  was  upon  land  with  regara  to 
whiui  tiu  reetziotive  covenant  as  to  building  <«ily 
private  dwelling-houses  applied.  The  defendants, 
when  they  purohaaed  the  land  in  question,  took  with 
notice  of  the  restrictive  oovenante. 

By  a  notice  in  writing  the  plaintifili  claimed  oom- 
pensataon  under  section  68  of  the  I^nds  Olanses  Aot, 
184S,  in  respect  of  their  land  being  injuriously 
aSeoted  by  the  execution  of  the  defendants'  wtnJn, 
and  an  inquisition  was  taken  before  the  sheriff  and  a 
jury,  when  the  jury  awarded  the  plaintiffi  £6A0. 

I^wranoe,  J.,  held  that  the  intertsience  with  the 
benefit  of  the  restrictive  covenant  was  an  injorioas 
affsoting  of  the  plaintiffs'  land  within  the  meaning  of 
section  68  of  the  I«nds  OUnses  Act.  184C,  and  that 
they  were  entitled  to  oconpensatitm.  He  therefore 
gave  judgment  for  the  pltUntifb  ftnr  tlie  amount 
assesMd  hf  the  sheriff's  jury. 

The  defendants  apt 


irsiury. 


Sugo  Young,  K.O.,  and   I 
plainttffik 


H,  Sieventoa,  for  the 


.   dted:    Baily    v.    De 


The   folloi^g    01 
>eipigny,  17  W7B.  494,  L.   B.   4  Q.  B. 
'.  Sidland  RaUway  Co.,  16  W.  B.  221,  L.  B.  3  a  F. 
[<>.■  ir.-.h.. ..    NW_A»«<i.  a^i,„^   ibw.»t    naoAi  i   rih 
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84 ;  In  re  London^  Tilbury^  and  Southend  Bailway  Co, 
and  Oowtr^s  Walk  School  Trustees,  38  W.  B.  343,  24 
Q.  B.  D.  826 ;  MetropolUan  Board  of  Works  ▼.  Howard, 
6  Times  L.  B.  732. 

OoLLms,  MJL — In  this  case  Lawranoe,  J.,  has  held 
that  the  plamtiffs  are  entitled  to  the  benefit  of  the 
Terdiot  of  a  sherifTs  jury  assessiDg  the  amount  of 
oompensation  payable  to  them  in  respect  of  the 
injurions  affection  of  certain  lands  of  theirs  by  reason 
of  the  maldog  of  a  line  of  ndlway  by  ilie  defendant 
company.  The  defendants  now  contend  that  that 
indgment  is  wrong,  becanse,  although  the  plaintifb 
have  suffered  damage  in  fact,  there  has  been  no 
damage  in  point  of  law.  There  are  two  restrictive 
covenants  by  breach  of  which  the  plaintiflb'  lands  are 
said  to  have  been  injuriously  affected.  The  first 
relates  to  that  part  of  the  land  taken  by  the  defend- 
ants which  lies  in  front  of  a  building  Ime  marked  on 
conveyances  granted  by  the  plaintiffs,  and  prohibits 
the  erecting  thereon  of  any  erection  or  building 
except  a  fence  wall  of  the  height  of  two  feet.  The 
second  relates  to  the  land  behind  the  building-line 
and  prohibits  the  erecting  of  any  buildings  otiier 
than  private  dwelling-houses.  The  defendants  admit 
that  what  is  called  the  toe  of  the  embanlmient  which 
they  have  made  encroaches  beyond  the  building  line, 
and  that  that  constitutes  a  breach  of  the  first 
covenant,  but  they  contend  that  tiie  embankment 
itself  behind  the  building  line  is  not  a  building,  and 
therefore  does  not  involve  any  breach  of  the  second 
covenant.  They  further  say  that  the  breach  of  tiie 
first  covenant,  being  a  breach  of  a  merely  restrictive 
covenant,  is  not  the  subject-matter  of  compensation 
under  section  68  of  the  Lands  Glauses  Act.  This 
latter  point  is  common  to  the  whole  of  the  case,  and 
raises  the  broad  question  whether  the  breadi  of  a 
restrictive  covenant  can  be  the  subject-matter  of 
compensation. 

The  defendant's  first  contention,  however,  is 
that,  supposing  they  are  wrong  on  this  broad  question, 
the  verdict  of  tiie  sheriff's  jury  has  awarded  in  a  lump 
sum  compensation  which  might  legally  be  awarded 
and  compensation  which  could  not  legally  be  awarded, 
and  that  so  long  as  either  part  of  the  award  cannot 
be  supported  the  award  is  bad  altogether.  That 
contention  seems  to  me  to  be  clearly  contrary  to  what 
was  laid  down  by  the  House  of  Lords  in  Metropolitan 
Board  of  Works  v.  Howards  In  my  opinion,  however, 
it  is  not  necessary  to  consider  that  point  in  this  case, 
for  I  have  come  to  the  conclusion  that  no  distinction 
can  be  drawn  in  this  respect  between  the  two 
covenants,  and  I  am  brought  to  the  main  point, 
whether  a  breach  of  a  restrictive  covenant  can  be  the 
ffrotmd  for  compensation  claimed  by  an  owner  of  land 
for  whose  benefit  the  restriction  has  been  imposed.  I  see 
no  reason  why  it  cannot^  if  it  can  be  shown  t^at  the 
restriction  has  been  imposed  for  the  benefit  of  the  huid 
retained.  Here  it  is  obvious  that  the  intention  was  to 
protect  the  land  remaining  in  the  hands  of  the  vendors. 
It  was  for  that  purpose  that  the  covenants  were 
inserted,  and 'it  is  admitted  that  there  has  been  a 
breach  of  the  first,  and,  in  my  opinion,  there  has  also 
been  a  breach  of  the  second.  The  object  of  the 
second  covenant  was  to  secure  that  nothing  should  be 
built  on  th6  land  except  private  dwelling-houses,  and 
that  covenant  was  broken  by  putting  an  embankment 
on  the  land,  for  the  word  '*  building  "  is  not  confined 
to  bricks  Dnd  mortar,  but  is  certainly  applicable  to 
an  embankment.  On  principle,  why  shovdd  not  the 
breach  of  such  covenant  be  the  subject-matter  of 
compensation?  A  distinction  is  drawn  between 
damage  to  a  landowner  and  damage  to  land  itself. 
Where  a  restriction  is  put  on  a  user  of  land  for  the 
benefit  of  neighbouring  land,  and  the  value  of  the 


neighbouring  land  is  thereby  enhsaaoed,  the  with- 
drawal of  that  benefit  is  the  subject-matter  of  oom- 
pensation. 

It  seems  to  me  that  the  authorities  are  in.  favour  of 
this  view.  [His  lordship  referred  to  Kirhy  v.  Eamxh 
gaie  School  Board  ;  In  re  Masters  and  the  Oreat  Western 
Bailway  Co,  ;  and  MancJieeter,  Sheffield,  and  Lincdn- 
shire  Bailway  Co.  v.  Anderson."]  I  agree  with  tii» 
judgment  of  Lawranoe.  J.,  and  I  think  that  the 
appeal  should  be  dismissed. 

Mathbw  and  OozxzrB-HAKDY,  L.JJ.,  concurred. 

Appeal  dismissed. 

Solioitori.  Lee  A  WaUs,  for  WhiUingham  A  WiUiams, 
Derby ;  Beale  db  Co. 


} 


July  3. 


From  £.  B.  Div. 

(Collins,  M.B.,  and  Mathew  and 

Gozent-Hardy,  Ii.JJ.) 

BoYAL    ExoHAiros    Absttranob    Gobpobaitov  f, 

SJGFOBaAKBINOS  AXTDS-BOLAOST  VSQA.  (a.) 

Insurance — Marine — Time  policy — ContinuaUon  daum 
^-Time  policy  for  more  than  twelve  months — Spedfiea- 
turn  of  particular  risk— Stamp  Acty  1891  (M  ^  55 
Vict.  c.  39),  s.  93. 

A  policy  of  marine  insurance  on  a  ship,  expreaeei  to  h 
for  and  during  a  period  of  twelve  months^  contained  a 
clause  which  provided  that,  if  the  ship  was  at  sea  sr 
iibroad  at  the  expiration  of  the  policy,  it  was  agreed  to 
hold  her  covered  hy  the  policy  ufiU  arrival  at  the  port  of 
final  destination.  The  ship  was  lost  upon  a  homewaird 
voyage  after  t?ie  eacpiraiion  of  the  twelve  tnonths.  In  on 
action  on  the  policy. 

Held,  that  the  policy  was  invalid  for  failure  to  satisfy 
the  requirements  of  section  93  of  the  Stamp  Act.  1891. 

Judgment  o/Bigham,  J.  (ante,  p.  25,  tl^Ol]  2  K,  B. 
567),  affirmed. 

Appeal  from  the  judgment  of  Bigham,  J.f  at  the 
trial  of  an  action  without  a  jury,  ante^  p,  25,  [1901] 
2  K.  B.  567. 

The  action  was  brought  on  a  pdlioy  of  reinsuraooe. 
The  question  was  whether  a  policy  of  marine  in- 
surance, expressed  to  be  for  ttrelve  months  and  con- 
taining a  continuation  dause,  was  invalid  under 
section  93  of  the  Stamp  Act,  1891,  as  being  a  time 
policy  for  more  than  twelve  months.  The  facts  of 
the  case  are  stated  anle.  p.  25. 

Bigham,  J.,  held  that  the  policy  was  invalid,  and 
gave  judgment  for  the  defendants. 

The  plaintiffs  appealed. 

J.  A.  Hamilton,  K.C.,  and  A.  H.  Chaytor,  for  the 
plaintiffs 

Scrutton,  K.C.,  and  Theobald  Maihew,  for  the  de- 
fendants. 

Collins,  M.B.— I  am  of  opinion  that  the  judg- 
ment of  Bigham,  J.,  must  be  affirmed.  The  ■''^^^ 
brought  on  a  policy  of  reinsurance.  The  plaintiffi| 
are  an  insurance  company,  and  having  paid  a  nun  of 
money  on  a  policy  granted  by  them  they  seek  to 
recover  a  portion  of  that  sum  from  the  defendantii 
who  are  a  Swedish  insuranoe  company,  with  whom 
they  had  effected  a  policy  of  reinsurance.  At  the 
triu  the  policy  of  reinsurance  was  tendered  in  ^ 
d«nce  by  the  plaintiffs,  but,  as  it  was  not  stsmped^ 
the  learned  judge,  acting  in  accordance  with  t^ 
tion  14  of   the  Stamp  Act,   1891,    took  notioe  of 

(a.)  Reported  by  F.  G.  BtraEBB,  Esq.,  Baniiter^ 

at-Law. 


VoLL. 


[Avg.aOblMO.] 
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the  omiflaion  and  prooeeded  to  oonaider  the  question 
whether  the  policy  could  legally  be  stamped  after 
execution ;  and  having  looked  at  the  instrument  for 
that  purpose,  he  came  to  the  conclusion  that  having 
regard  to  other  provisions  in  the  Act  it  was  invalid. 
That  is  the  point  which  we  have  to  consider,  whether 
this  policy  is  or  is  not  invalid.  The  question  turns 
mainly  on  section  93  of  the  Stamp  Act,  which  is  as 
follows:  *'(1)  A  contract  for  sea  insurance  .  .  . 
shall  not  be  valid  unless  the  same  is  expressed  in  a 
policy  of  sea  insurance.  (2)  No  policy  of  sea  insur- 
ance made  for  time  shidl  be  made  for  any  time 
exceeding  twelve  months.  (3)  A  policy  of  sea  insur- 
ance shall  not  be  valid  unless  it  sp^nfies  the  particular 
risk  or  adventure,  the  names  of  the  subscribers  or 
underwriters,  and  the  sum  or  sums  insured,  and  is 
made  for  a  period  not  exceeding  twelve  months." 
Does  the  poUoy  in  the  present  case  comply  with  the 
requirements  mentioned  in  sub-section  3  r  It  is  ex- 
pressed to  be  a  reinsurance  and  to  be  subject  to  thesame 
olsuses,  terms,  conditions  and  continuations  as  the 
ynjpniBl  policy;  and  in  the  margin  are  the  words: 
« (^ntinuation  clause  as  per  orig^al  -policy,**  The 
mginal  policy  was  for  twelve  months,  and  it  oon- 
bsined  this  continuation  clause :  "  Should  the  vessel 
be  at  sea  or  abroad  on  the  expiration  of  this  policy,  it 
is  agreed  to  hold  her  covered  until  arrival  at  her  port 
3f  final  destination  in  the  United  Kingdom  or  on  the 
dontinent  of  Europe  at  a  pro  rata  daily  premium  to 
the  within."  The  question  is  whether  in  a  policy  in 
bhose  terms  the  risk  is  suffidentiy  described  to  satisfy 
lub-seotiou  3  of  section  93  of  the  Stamp  Act.  What 
lappened  to  the  vessel  was  this :  She  was  damaged  on 
I  voyage  out  to  America,  and  she  put  in  to  Quebec, 
ivhere  she  was  repaired,  and  after  the  twelve  months 
lad  expired  she  started  from  Quebec  on  her  voyage 
lome,  and  was  never  heard  of  again. 

The  learned  judge,  as  I  have  said,  held  that  the 
x>licy  was  invalid.  Gounsel  for  the  plaintifGi  now  put 
lorward  grounds  on  which  they  suggest  that  it  may 
M  supported.  Their  argument  is  that  the  policy  may 
ye  oonddered  as  being,  in  the  first  place,  a  time 
>olicy  for  twelve  months,  the  dates  of  the  oommenoe- 
nent  and  of  the  ending  of  the  period  being  defined, 
ind  that  then  the  continuation  clause  may  be  said  to 
)rovide  for  a  voyage  after  the  expiration  of  that  time, 
knd  to  constitute  a  voyage  policy.  This  argument 
>uts  them  in  the  difficulty  of  having  to  answer  the 
luestion  where  is  the  voyage  from  and  where  is  it  to. 
:hej  say  that  the  voyage  is  from  the  place  wherever 
he  vessel  happens  to  be  at  the  time  when  the  time 
policy  expires,  and  to  the  port  to  which  the  veisel 
itimately  oomes  in  the  United  Kingdom  or  on 
he  Oontment.  That  seems  to  ignore  the  provisions 
»f  the  Act,  which  insists  on  the  particular 
iak  being  specified.  The  suggested  risk  might 
tegin  anywhere  in  the  world,  and  it  might 
nd  at  any  time  at  any  port  in  the  United 
Qngdom  or  the  Contioeat.  In  my  opinion  such  a 
bsk  is  incompatible  with  the  requirements  of  the 
eotion.  The  plaintiffs  sought  to  distinguish  this  case 
rem  Home  Marine  Insurance  Co.  v.  Smith,  46  W.  R. 
61,  [1898]  2  Q.  B.  351.  But  I  think  that  no  dis- 
inotion  can  be  drawn  in  their  favour.  I  agree  with 
tigbam,  J.,  in  holding  that  this  policy  is  invalid  by 
irtae  of  the  statute.    He  pointed  out  the  objection 

0  the  argument  that  this  policy  was  in  effect  a  time 
•olioy  f (mo wed  by  a  voyage  policy — viz.,  that,  if 
hat  were  so,  there  would  be  in  the  same  policy  two 
ontracta— one  a  time  policy,  to  which  no  impUed 
rarranty  of  seaworthiness  attached;  the  other  a 
oyage  poUoy,  to  which  such  a  warranty  did  attach. 
le  also  pointed  out  that  the  voyage  was  not  specified, 
'M  ^-iwrgnltii  not  being  defined.    I  also  agree  with  him 

1  tr>"'"W"g  that  tms  pdioy  cannot  be  regarded  as  a 


time  policy  for  twelve  months  followed  by  another 
time  x)olicy  for  an  indeterminate  time.  The  suggested 
second  time  policy  would  be  incompatible  with  the 
statute  as  bdng  too  indefinite. 

Then  it  was  said  that,  this  policy  having  been 
effected  with  a  Swedish  company  and  havins  been 
executed  in  Sweden,  the  parties  must  be  taken  to 
have  intended  that  it  should  be  construed  by  Swedish 
law  and  not  by  BngUsh  law,  and  to  have  agreed  that 
this  particular  objection  should  not  be  taken.  But 
the  policy  contams  this  clause:  *'In  case  of  any 
dispute  under  this  policy  the  Vega  Ck>.  agree  to  be 
bound  in  i^  things  by  the  jurisdiction  and  decision 
of  the  English  law  courts*"  The  inference  seems  to 
me  to  be  dear  that  the  parties  intended  to  be  bound 
by  English  law  and  to  have  their  rights  under  the 
policy  measured  by  English  law.  At  any  rate,  when 
the  case  oomes  into  an  English  court,  I  think  it  is 
out  of  the  power  of  the  parties  to  fetter  the  judge  in 
the  discharge  of  tiie  du^  imposed  upon  him  by  the 
statute  to  take  stamp  objections.  And  I  do  not 
think  any  distinction  can  be  drawn  in  this  respect 
between  what  may  be  called  a  mere  stamp  objection 
and  an  objection  going  to  the  validity  of  the  document 
itself.  The  section  of  the  Stamp  Act  which  this 
policv  fails  to  satisfy  annuls  the  document  itself,  and 
it  follows  tiiat  no  suit  can  be  maintained  on  it  in  this 
country.  I  entirely  agree  with  the  judgment  of 
Bigham,  J.,  and  I  think  the  appeal  must  be 
dismissed. 

Mathbw  and  Oozbits-Hardy,  KJJ.,  concurred. 

Appeal  diemieaed. 

Solicitors  tot  the  plaintiffs,  HoUama,  Som,  Ooivard, 
<t  Hawksley. 

Solicitors  for  the  defendants,  Walto^ns,  Johneon, 
Buhb,  dt  Whatton. 


1 


July  2. 


From  Ohan.  Div. 

(Yaughan  Williams,  Bomer,  and 

Stirling,  L.JJ.) 

In  re  Wood. 
Wood  v.  Wood,  (a.) 

Will  —  Construction  —  Illegitimate    children  —  Gift   to 
children  by  name — CH/t  to  next-of-kin  of  children, 

A  testatort  after  bequeathing  legacies  to  each  of  his 
seven  children  by  name,  gave  the  residue  of  his  estate  to 
his  said  seven  children  in  equal  shares,  the  shares  of  each 
daughter  to  be  settled  as  therein  mentioned,  with  an 
ultimate  trust  in  the  event  of  a  daughter  dying  witJiout 
issue  **for  the  persons  who  at  the  death  of  such  daughter 
wouid  have  become  entitled  to  euch  share  under  the 
statutes  for  the  distribution  of  the  personal  estates  of 
intestates"  Three  of  the  children  named  in  the  wiU  were 
bom  before  marriage.  One  of  tfiese,  a  daughter,  died 
without  issue, 

Heldy  that  the  testator  having  by  his  will  sJiawn  an 
intention  that  M  his  children  should  be  treated  as 
legitimate  and  akin  to  one  another,  the  persons  who  were 
to  take  under  the  statute  were  to  be  ascertained  also  on 
that  footing.  Consequently  the  deceased  daughter's  share 
devolved  upon  those  persons  who  at  the  time  of  her  death 
would  have  been  her  neoct-of-kin  according  to  the  statute 
if  she  and  all  the  other  children  named  in  the  will  had 
been  legitimate. 

Decision  of  Kekewich,  J.  (ante,  p.  102,  [1901]  2  Ch. 
578)t  reversed, 

(a.}  Beported  by  J.  I.  STiBLisro,  Esq.,  Barrister- 

at-Law. 


696 


THE  WEEKLY  REPORTER. 


[Aug  a0,19(».' 


VoLL 


CoTJBT  OF  Appeal. 


In  bb  Wood. 


Ck)TTBT  OF  APPS&L 


Thi«  was  an  appeal  from  a  deduon  of  Kekewioh, 
J.  (reported  ante,  p.  102,  [1901]  2  Oh.  578). 

The  testator  by  his  «vill,  after  beqaeathiDg  legadet 
to  eaoh  of  his  seven  children  by  name,  devised  and 
bequeathed  his  residuary  estate  to  trustees  upon 
trusts  for  conversion  and  investment,  and  for  tiie  pay 
ment  of  the  income  to  his  widow  during  her  life,  and 
directed  that  after  her  death  Hie  trustees  should  stand 
possessed  of  his  residuarv  estate  in  trust  in  equal 
shares  for  such  of  the  said  seven  children  as  should 
then  be  living,  and  should  have  attained  or  might 
attain  the  age  of  twenty-one  years,  and  for  all  or 
any  of  the  issue — who  b^g  a  male  or  males  should 
attain  the  age  of  twenty-one  years,  or  being  a  female 
or  females  should  attain  that  age  or  marry — of  any  of 
his  said  children  who  should  die  in  the  lifetime  of  his 
widow  leaving  issue  living  at  her  death,  and  so  that 
such  issue  should  take  through  all  degrees  according 
to  their  stocks  and  in  equal  shares  the  share  or  shares 
which  their  parent  would  have  taken  if  living  at  the 
time  aforesaid,  and  so  that  no  issue  should  take  whose 
parents  should  be  living  at  the  time  aforesaid  and 
capable  of  taking.  He  also  directed  his  trustees  to 
retain  the  legacy  or  other  bequest,  and  also  the  share 
of  his  residuary  trust  estate  which  any  daughter  of  his 
might  take  under  those  provisions  and  to  hold  the 
same  upon  trust  to  pay  the  income  of  each  such 
daughter's  legacy  and  share  to  her  during  her  life  for 
her  separate  use  during  any  coverture  and  after  her 
death  in  case  she  should  leave  a  husband  surviving 
her,  upon  trust  to  pay  the  income  to  the  husband 
for  lite  or  any  less  period  if  she  shoidd  so  direct 
or  appoint,  and  subject  thereto  upon  trusts  for  the 
benefit  of  her  children;  and  if  there  should  be  no 
such  child  then  in  trust  for  the  persons  who  at  the 
death  of  such  daughter  would  have  become  entitled  to 
such  share  under  the  statutes  for  tlie  distribution  of  the 
personal  estates  of  intestates  in  case  she  died  possessed 
thereof  without  having  been  married,  such  persons 
taking  as  tenants  in  common  in  the  shares  in  which 
they  would  have  taken  under  such  statutes. 

After  the  death  of  the  testator  it  was  discovered 
that  three  of  his  children  were  bom  before  his 
marriage. 

The  widow  of  the  testator  died  in  December,  1900, 
and  six  of  the  seven  children  survived  her. 

One  of  the  testator's  illegitimate  children,  a 
daughter,  died  in  January,  1901,  without  having  had 
any  issue  or  exercised  the  x)ower  of  appointment 
Riven  to  her  by  the  will  in  favour  of  her  husbaoid 
(who  survived  her). 

A  summons  was  taken  out  by  the  plaintiff,  one  of 
the  legitimate  children,  raising  the  question  whetiier 
the  legacy  and  share  of  residue  of  the  deceased 
daughter  upon  her  death  without  issue  (1)  devolved 
upon  the  persons  who  would  have  been  her  next-of- 
kin  at  the  time  of  her  death  in  case  she  and  the  other 
persons  described  in  the  will  as  the  testator's  children 
had  all  been  legitimate,  or  (2)  passed  to  her  legal 
personal  representative  as  if  it  had  been  absolutely 
bequeathed  to  her,  or  (3)  became  divisible  amongst 
the  persons  entitled  in  right  of  the  testator's  widow 
and  legitimate  children  as  if  he  had  died  intestate  in 
relation  thereto. 

£ekewich,  J.,  held  that  the  illegitimate  children 
could  not  be  treated  as  legitimate  for  the  purpose  of 
benefiting  those  who  would  have  been  their  next-of- 
kin  had  they  been  legitimate.  He  held  that  tiiere 
was  an  absolute  gift  to  the  deceased  daughter  and 
that  her  legal  personal  representative  took  her  legacy 
and  share  of  residue. 

The  plaintiff  appealed. 

WarringiUmt  JBT.C,  and  Gkubb,  for  the  appellant. — 
The  testator's  meatiing  is  that  the  share  of  a  daughter 


is  to  be  held  upon  trust  for  those  persons  who  vmU 
be  her  next-of-kin,  a«  if  she  had  died  onnttni 
The  testator  has  said  already  in  his  will  that  tU  \k 
children  are  to  be  treated  as  legitimate.  He  vAtttk 
therefore,  tiiat  the  daughter's  share  is  to  go  to  tki 
persons  who  would  have  been  her  next-of-nn  if  tk 
had  died  unmarried  and  been  legitim%te,  sod  tk 
reference  to  the  Statute  of  Distribntioos  ought  Kt 
to  be  SkUowed  to  defeat  this  intention. 

They  cited  Hill  v.  OrooJb,  22  W.  B.  137.  L  B.  { 
H.  L.  265 ;  In  re  Deakin,  43  W.  E.  70,  [1894]  3  Ck 
565 ;  In  re  Stomdley*a  Eataies,  L.  B.  5  Eq.  303.  U 
W.  B.  Oh.  Dig.  151 ;  In  re  Jodrdl.  Jodrdl  t.  Se4 
38  W.  B.  721,  44  Oh.  D.  590;  and  IFtflfetiun  t. 
Adorn,  1  Ves.  &  B.  422. 

Bmahaw,  K.0„  and  F.  Thompsm,  for  the  paw 
entitled  on  an  intestacy. — ^Nexc-of-kin  ac9oraiz«  tp 
the  statute  must  mean  the  persona  who  can  aflegi 
that  they  are  actually  entitled  under  the  statatB,Ba 
persons  who  in  certain  contingencies  would  hs  s 
entitled* 

They  referred  to  Mortimore  v.  SUOer,  26  W.  I 
134,  7  Oh.  D.  322 ;  etib,  nom.  Moriimore  v.  Mtrir 
more,  27  W.  B.  601,  4  App.  Oas.  448  ;  and  BtdkA  r. 
Daumes,  9  H.  L.  Oas  1,  9  W.  B.  H.  li.  Dig.  18. 

P.  0.  Lawrence,  K.O,,  and  Peterson^  for  tholflgil 
personal  representative  of  the  deceased  daaghtar. 

Warrinffton,  K.G.,  replied. 


Yajjohas  Williaks,  L.J.— In  this  case 
and  Stirling,  L.JJ.,  take  the  view  that  the  doamd 
Kekewich,  J.,  cannot  be  supported.  I  oonfeatU 
although  I  am  not  prepared  to  differ  from^  thst  oob* 
elusion,  I  shall  concur  in  it  with  great  hesitatioo.  I 
agree  with  Kekewich,  J.,  that  if  we  adopt  the  c(s* 
struction  of  this  will  which  we  are  invited  l^tb 
appellant  to  adopt  we  are  making  a  distinct  itep  b 
advance  of  any  that  has  been  heretofore  taksQ.  J 
start  here  with  the  proposition  whioh  is  olssrif  iv 
down  by  Lord  Halsbury  in  In  re  JodreU,  thii,  ntf' 
much  as  it  is  lawful  if  you  choose  to  use  apt  vordsto 
give  legacies  to  illegitimate  children  and  alio  to  tb 
next-of-kin  (so  called)  of  illegitimate  childMn,  fH 
must  always  have  regard  to  the  intention  of  ^ 
testator  though  he  may  not  have  used  apt  ^^"[^ 
that  is,  though  he  may  have  used  words  vmudi  ^^ 
be  apt  only  in  the  case  of  legitunate  children  ortv 
next-of-km  of  legitimate  chHdren — if  onoe  yon  ^ 
satisfied  upon  the  terms  of  the  will  and  within  tts  fou 
comers  that  it  was  the  testator's  intention  to  isdvi 
Ule^timate  children.  Here,  starting  with  that  oio- 
poBition,  I  want  to  see  whetiier  in  the  present  wot 
testator  has  used  such  words  as  to  muce  it,  I  do  b^ 
say  absolutely  certain,  but  reasonably  dear  that » 
intended  by  the  words  which  he  has  used  to  P^  J^ 
property  after  the  deaths  of  his  illegitimate  ohildnB 
respectively  without  issue  to  the  persons  ^^.*v: 
have  been  the  next-of-kin  of  those  ohildreo  ii  Bj^ 
had  been  legitimate.  It  is  said  that  that  is  ioisu« 
case  because  this  is  one  of  the  cases  in  whica » 
testator  has  created  a  dictionarv  for  himself  and  fo^ 
must  read  his  will  in  the  light  of  that  diotioDai7>  jj 
is  said  that  if  you  look  at  the  earlier  part  of  the  inu 
the  testator  speaks  of  his  children  iUegitimate  as^^ 
as  legitimate  under  the  general  term  "  duldren,'  ^ 
that  you  must  read  the  will  with  the  term  *'  ohildztB 
having  this  meaning.  I  agree.  But  th6nitui|^^ 
that  a  wider  connotation  must  be  put  upon  the  von* 
that  it  not  only  includes  illegitimate  ae  ^^ 
legitimate,  but  that  it  means  that  those  persoos  vbob 
the  testator  describes  as  children  shall  for  all  P^^^ 
be  treated  as  legitimate.  Therefore  when  he  ip^ 
of  '*  the  persons  ^o  at  the  death  of  such  daago»| 
would  have  become  entitled  to  such  share  under  tv 
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itktntes  for  the  dutribntton  of  toe  penonal  eatatei  of 
ntesutea  in  omb  ihe  had  died  poneued  thereof 
rithont  hftving  bees  nunied,"  70a  most  Nkd  that 
ieflnition  a*  not  merely  referring  yon  to  the  atstnte, 
>at  AS  if  the  wordt  li»d  run  on  "  and  in  cue  she  had 
wen  legitimate."  I  think  thi«  ia  a  Ten  material  step 
a  advance.  We  are  invited  beoan«e  of  the  oondition 
n  fact  of  tha  teitator'a  lamily,  to  give  to  his  will  a 
neaning  altogether  different  from  and  inoonei>tent 
rith  the  real  worda  of  the  will.  The  real  wordt  of 
ihe    wilt    refer    you    to  the    statute   m    the    index 

0  t^oie  penont  who  are  to  reotiva  these  shares 
a  the  diatribution  of  the  testator'a  estftte. 
[f  you  do  refer  to  the  statute  theie  persons  whom 
^e  appellant  represents  who  are  not  next-of-kin 
ud  are  not  within  the  atatate  at  all  would  take  no 
■hare.  But  initead  of  relening  to  tli«  stttnt^  what 
foa  art  to  do,  aooording  to  the  oonstmotion  urged  on 
18,  ia  to  give  this  ptc^vty  to  pemms  who,>if  the 
)hildran  referred  to  hM  not  been  iUwitimate  bat 
^timate,  would  have  beoi  eotitUd.    It  doea  1 

:o  me  that  that  ii  gidng  a  step  fnrth^  tiian  any 

las  yet  gone.  But  it  ii  Mid  yon  most  do  that  beoanse 
i  yon  do  not  you  defeat  what  is  the  obvious  and  the 
Muy  nossiblB  intention  of  the  testator.  I  do  not 
mow  DOW  far  that  doctrine  ia  to  be  oacried.  Speaking 
lor  myself,  I  oooiiot  help  ^^■'"l^ing  that  you  might 
lava  words  defining  a  dasa  with  >n^  aoooraoy  and 
paitiodlarity  that  it  would  be  impossible  to  override 
ihem,  on  the  gronnd  that  if  yon  construe  those  words 
itricUy  there  would  never  have  been  any  class  who 
lonld  take^and  that  the  testator  if  he  was  versed  ' 
the  law  mnat  have  known  that  that  was  so.  It  aeei-. 
to  DLe  always  poauble  that  the  miitake  has  arisen 
trom  the  testator's  ignorance  of  the 
^t  he  never  had  any  intention  of  nsing 
mxds  in  any  other  than  their  natural  mean 
because  he  never  knew  that  there  wm  any 
leoeenty  for  doing  to.  In  aooh  a  oase  it  seems 
io  me  that  it  wonld  be  impossibJe  to  say  that 
iie  testator  intended  to  create  a  dictionary  for  him- 
lelf,  and  in  the  present  case  it  doe*  teem  to  me  a 
itiBDge  thing  to  say  that  because  the  testator 
ntended  to  create  a  dictionary  for  hiintelf 
n  respect  of  the  worda  "ohild"  or  "  oluldren,"  he 
ilso  intended  to  create  a  dictionary  for  himtaLf  in 
reapeot  of  the  word  "  next-of-kin,"  However,  in 
ipite  of  these  oonsiderationB,  though  I  thuok  the  case 

1  difficult  one,  I  have  posnaded  myself  to  oononr  In 
ihe  jndgmeat  of  my  learned  brethren.  In  will  oaaes 
me  ia  so  often  oompelled  to  do  violaitoe  to  that  which 
)ne  bellevea  to  be  the  intention  of  the  test»tor  that  it 
s  pleuant  to  nve  efGeot  to  what  I  have  no  doubt  was 
ho  intention  M  this  testator— vis.,  that  his  children 
me  and  all  shoold  stand  on  the  tame  footing. 

BoiiXB,  L.J.— This  is  a  curious  ease,  bat  I  think 
iie  appeal  onght  to  anooeed.  The  testator  by  hit  will 
nth  r^nrd  to  each  ahare  of  hia  Ule^timate  children 
las  dedared  that  the  thai*  shall  be  held  by  the 
zusteee  npon  certain  trusts.  In  the  oase  of  m  danghter 
Jie  trnata  an,  aftec  her  death  without  issue,  "for  tiie 
MTsons  who  at  the  death  of  mch  daughter  would  have 
ieoome  entitled  to  snoh  share  nnder  the  atatntet  for 
ihe  distribution  of  the  pezwnal  estates  of  intestates 
n  case  the  died  possessed  hereof  without  having  been 
norried,  such  persons  taUng  at  teaaats  in  oommon 
n  the  thares  in  whii^  thmy  woold  have  taken  under 
luch  statutes."  To  my  mind  it  ia  clear  npon  this  will 
[hat  the  testator  intended  that  some  persons  should 
w  capable  of  taking  under  that  gift  over  in  the  event 
if  the  daughter's  dying  without  iatoe.  ^e  ^eetaon 
t.  What  pertcnu  are  to  take  ?  It  it  dear  that  the 
estator  oould  not  have  intended  to  provide  by  means 
)f  that  gift  for  pertoni  irtio  oonld  have  been  atoer- 


tained  under  the  statute,  treating  the  daughter  as 
illegitimate,  beoause  on  that  footing  he  co^d  have 
attached  no  meaning  at  all  to  the  gUt  I  decline  to 
say  that  the  testator  had  no  meanug  in  making  that 
gift,  I  think  he  had  a  meaning.  Then  what  does  he 
mean  F  If  he  intended  to  teeat  the  daugbten  at 
legitimate,  hat  he  shown  what  he  intend^  1^  this 
gift  ?  O&n  I  have  any  doubt  at  to  what  he  meant  ? 
ui  my  opinion,  no  one  can  have  any  donbt  at  to  what 
the  testator  meant  here,  I  am  able  to  give  eBtat  to 
his  intention,  and  I  resolve  to  do  to.  The  testator 
hat  throughout  his  will  shown  his  intention  that  all 
his  ddldren  shall  be  treated  at  legitimate,  and  yon  are 
to  asoertoin  the  penont  who  are  to  take  under  the 
statute  b^  treating  all  the  children  as  legitimate.  Oo 
that  footug  alone  cau  you  ^ve  effect  to  what  the 
testator  hat  shown  to  be  hu  intention.  On  that 
footing  Uie  difficulty  disappears,  and  the  will  becomes 
dear,  I  think,  therefore,  that  the  appeal  ought  to 
tncoeed. 

Snauxa,  I^J. — I  am  of  the  some  opinion.  [Hit 
lordship  read  the  wUl,  and  continued :]  One  of  the 
testators  illegitimate  daogbtert  has  died  without 
issue  and  the  qneetion  arises  as  to  the  eCEbot  to  be 

S'na  to  titat  ultimate  fUt.  The  testator  refers  to 
ete  sevsD  persona  as  his  children :  it  follows  from 
that  tiiat  tMy  have  kin — they  are  akin  to  one  aikother 
and  akin  to  the  testator  himtelf.  We  have  now  to 
inquire  ftho  are  the  persons  who  on  the  death  of  a 
danghter  would  become  entitled  to  her  share  under 
the  Statute  of  DIttributiont.  [Hit  lordahip  read  the 
statute,  and  oontinned :]  Those  ace  the  persons  whom 
the  testator  points  out  as  the  objects  of  his  bounty  in 
case  <me  of  his  daughters  dies  without  leaving  issue. 
In  atoertaining  the  n«zt-of-hin  chtu  referred  to  who 
are  meant  br  the  teetatoi,  are  we,  beoante  the  testator 
has  adopted  this  refeienoe  to  the  statote  at  a  msans 
of  e^^ressing  bit  own  intention,  to  treat  the  illegiti- 
mate daogbtert  at  having  no  next-of-kin?  It 
seems  to  me  plain  that  the  intention  of  the  testator 
was  that  on  the  death  of  a  danghter  persoiks  wonld  be 
foimd  who  should  tnooeed  to  her  share.  The  testator 
toeats  all  his  children  as  akin  to  one  another,  and  the 
persons  he  means  to  take  are  the  persona  who  are 
next-of-kin  in  the  view,  not  that  toese  illegitimate 
children  are  akin  to  nobody,  but  that  they  are  akin 
to  thor  brothen  and  aisten.  Though  this  decision 
goet  further  than  any  case  yet  decided,  I  think  it 
mils,  nevertheless,  within  the  authority  of  the  caaet 
cited  to  OS  on  behalf  of  the  appellants.  For  theee 
reasons  I  think  tbii  appeal  should  be  allowed. 

SoUdtors,  Indermaur,  Clark,  •£  Palnur ;  Field, 
Boteoe,  it  Co. 


Ktirt  Ooutt  of  9tu(ttc(. 


SwS'^y.  J,  1       AP^  ==»'  »:  «»y  1-  2-  »• 

Baitdau.  (Ldotzd)  ti.  Thx  BamsH  Aim  AuxRioAtr 

Shos  Go.  (a.) 
Gompany — Name  painted  or  afiixed  on  ihop — Breach  of 

G<ympan\e»  Act,  1862  (2fi  A  26  Via.  c  89),  m.  41,  42 

— Bight  to  profeetum — Injundion. 

Fa  an  action /or  an  infuTuiion  to  rtitraia  de/endanU 
from  uting  a  certain  trade-name,  timilar  to  one  tt»ed  by 
plaintiff  company,  although  not  their  corporate  name, 
the  dsfendania  pleaded  that  plaintiffg  having  contravened 
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sections  41  and  42  of  the  Companies  Act,  1862,  were 
precluded  from  any  right  to  the  protection  of  their  trade^ 
name. 

Held,  applying  the  principle  of  Wright  v.  Horton,  36 
W.  a.  17,  12  App.  Cos.  371,  that  plaintiffs  had  estab- 
lished a  right  to  the  protection  of  their  trade-name. 

Fearks,  GiuiBtoii,  &  Tee  (Limited)  v.  Thompson, 
Talmey,  &  Co.,  18  Bep.  Pat.  Cas.  185,  followed. 

The  plaintiffs  were  H.  B.  Bandall  (Limited),  who 
owoed  and  carried  on  a  number  of  shops  for  the  sale 
of  boots  and  shoes.  The  articles  sold  in  these  shops 
were  of  British  manufacture. 

In  1897  the  plaintiffs  determined  to  open  a  shop 
for  the  sale  of  American  goods,  and  in  March  of  the 
same  year  a  shop  was  opened  in  Begent-street  under 
the  name  of  **  The  American  Shoe  Co."  This  name 
was  used  to  distinguish  the  shop  from  the  other  shops 
carried  on  by  plaintiffs  exolusiyely  for  the  sale  of 
British  goods. 

It  appeared  that  the  plaintiffs  had  not,  as  far  as 
their  Begent-street  shop  was  concerned,  at  first 
complied  with  the  requirements  of  the  Companies 
Act,  1862,  ss.  41  and  42,  which  provides  {inter  alia) 
for  the  painting  and  affixing  of  the  name  of  the 
company  on  the  outside  of  every  place  of  business, 
and  on  the  official  publications,  invoices,  and  receipts 
of  the  company.  Their  attention  being  called  to  tins, 
they  had  immediately  painted  their  corporate  name 
under  their  trade-name  of  *'  The  American  Shoe  Co." 
There  had  also  been  other  omissions  to  c  amply  with 
the  above  sections,  which  had  been  remedied. 

The  defendants  were  the  British  and  American 
Shoe  Co.,  previously  known  as  "The  London 
American  Shoe  Co.,"  who  carried  on  a  business  at 
Putney. 

This  was  an  action  for  an  injunction  to  restrain  the 
defendants  from  using  the  name  "British  and 
Ameiican  Shoe  Co."  or  any  other  name  so  nearly 
resembling  the  name  of  "  The  American  Shoe  Co."  as 
to  lead  to  the  belief  thai  it  was  the  name  of  a  business 
connected  with  that  of  the  plaintiffs. 

Vernon  Smith,  K.G.,  and  Oatey,  for  the  plaintiffs. 

MicMenij  K.C,  and  Wright  Taylor,  for  the  defend- 
ants, said  that  the  omission  of  the  plaintiffs  to  comply 
with  sections  41  and  42  of  the  Companies  Act,  1862, 
precluded  them  from  any  right  to  &e  protection  of 
the  name  "  The  American  Shoe  Co."  Plaintiffs  had  not 
acquired  the  name  by  lawful  user,  and  the  court 
would  not  protect  it :  Leather  Cloth  Co,  v.  American 
Leather  Cloth  Co.,  12  W.  B.  289,  4  De.  G.  J.  &  S.  137, 
142,  IS  W.  B.  873,  11  H.  L.  Cas.  523. 

SwiNPEN  Eady,  J.,  held  that,  subject  to  the  question 
of  law  raised,  the  plaintiffs,  had  established  their  right 
to  an  injunction.  It  remained  to  be  decided  whether 
the  plaintiffs  were  precluded  from  obtaining  relief  by 
any  breaches  of  sectioos  41  and  42  of  the  Companies 
Act,  1862.  His  lordship  was  satisfied  that  such 
breaches  had  been  made  inadvertently.  Did  they 
preclude  the  right  of  the  plaintiffs  to  an  is  j  auc- 
tion P  It  was  said  that  the  present  case  was  to  be 
distinguished  from  the  case  where  a  company,  having 
purchased  an  old  business,  continued  to  carry  it  on 
under  the  old  name  without  adding  their  own.  Here 
the  plaintiffs  by  their  own  exertions  had  created 
and  made  famous  the  name  and  reputation  of  *'  The 
American  Shoe  Co."  He  could  see  no  reaion  for 
drawing  a  destinction  between  the  two  cases.  The 
Companies  Act,  1862,  ss.  41  and  42,  imposed  certain 
penalties  on  a  company  for  non-compliance  with  its 
provisions,  but  theie  penalties  did  not  include  the  for- 
feiture of  its  goodwill  to  any  disjionest  person  who 
chose  to  steal  it.  In  his  opinion  the  present  case  was 
governed  in  principle  by  Wright  ▼.  Eorton,  36  W.  B. 


17,  12  App.  Caa.  371,  and  in  that  retpeot  he  followed 
the  dedsion  of  Farwell,  J.,  in  Fearks,  Qunston,  A  Tet 
{Limited)  v.  Thompson,  Talmey,  A  Co,^  18  Bep.  Pii. 
Cas.  185. 

Solicitors  fur  plaintiff*,  EUis,  Munday,  A  Clarke, 

Solicitor  for  defendants,  Alfred  Sytett. 


Aprfl  11 ;  Hay  14. 


K  B.  Div.      » 
(Channell,  J.)  ( 

Bast  Stonehousb  District  Locai«  Boabd  v. 

WlLLOXTGHBT.    (a.) 

Limitation  statutes — Leaseholds —  User  of  adjoining  1a»d 
— Accretion  to  holding — Statute  of  Limitations  (3  <&  4 
Will,  i,  c.  27),  «.  7. 

A»  WM  the  tenant  of  two  plats  of  land  from  tht  samt 
landlord.  He  execuiid  in  his  lifetime  a  deed  directing 
that  after  his  death  the  tioo  plots  should  be  hdd  by  tk 
trustees  on  different  trusts.  He  died  in  1848.  The 
cestui  qui  tru^tent  of  the  one  plot  used  and  occupied  the 
other  plot  without  acknowledgment  or  payment  of  rent  /or 
over  forty  years. 

Held,  that  their  occupation  was  not  that  of  trespasser 
or  tenant  at  ufiU,  but  was  under  the  trusts  of  the  wiU, 
and  that  consequently  the  Statute  of  Limitations  did  met 
run  as  against  the  landlord. 

Action  without  a  jnry. 

The  facts  of  the  case  and  the  arguments  of  couumI 
appear  sufficiently  from  the  judgment. 

Upjohn,  K,C,,  Clavell  Salter,  saidHawke,  for  the 
pUuntifEi. 

Foots,  K,C.,  and  BodiUy,  for  the  defendant. 

The  following  cases  in  addition  to  thoae  mentioned 
in  the  judgment  were  cited  in  the  course  of  the  argu- 
ment :  Tichbome  v.  Weir,  8  Times  Law  Beports,  713, 
41  W.  B.  Dig.  120 ;  Andrews  v.  Hailes,  1  W.  B.  866, 
2  E.  &  B.  349 ;  Tabor  v.  Godfrey,  64  L.  J.  Q.  B.  245, 
43  W.  B.  Dig.  91 ;  Board  v.  Board,  22  W.  B.  206.  43 
L.  B.  Q.  B.  4 ;  Burroughs  v.  M'Oreight,  1  Jo.  &  Lst. 
290. 

May  14. — Ohaitnell,  J.,  read  the  following  judg- 
ment :  This  is  an  action  of  ejectment  which  came  on 
for  trial  before  me  at  the  last  assizas  at  Bzeter,  end 
the  points  of  law  arising  in  it  have  since  been  aignsd 
on  further  consideration  before  me  in  London.  Ststod 
shortly,  the  question  is,  what  is  the  effect  of  the  partisi 
beneficially  interested  in  the  leases  of  a  plot  of  land  st 
Bast  Stonehouse  having  for  many  years  without 
payment  of  rent  or  acknowledgment  used  and  ooonpied 
two  pieces  of  huid  outside  their  proper  boundary^  and 
included  in  the  parcels  demised  by  leases  of  an  adjoin- 
ing plot  The  leases  were  under  the  same  Itndlord, 
and  each  lease  had  been  renewed  several  times  without 
any  notice  being  taken  of  the  fact  that  the  occupa- 
tion did  not  correspond  with  the  parcels  described  sb 
denuied.  The  case  is  further  complicated  by  the  fsot 
that  for  a  considerable  part  of  the  time  the  tsrmi 
created  by  the  leases  were  legidly  vested  in  the  ssme 
persons  as  trustees.  It  is  necessary  to  state  the  fsots 
precisely. 

In  the  year  1819  Lord  Mount  Edgoumbe  granted 
to  James  Moir  a  lease  for  ninety-nine  years,  pro- 
vided three  named  persons  lived  so  lon^,  of  a  plot  of 
land  at  Bast  Stonehouse  described  by  its  dimension 
and  by  reference  to  a  plan.  The  lease  was  at  a 
small  rent,  and  was  renewable  at  a  fixed  fine  if  the 

(a.)  Beported  by  0.  0.  Wilbramjjl,  Esq.,  Banister- 

at-Law. 
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leasee  applied  for  the  renewal  within  a  limited  time 
after  the  first  life  dropped.  This  lease  has  been 
renewed  on  similar  terms  in  1835,  1856,  and  in  1890, 
and  the  plot  of  land  demised  has  always  been 
described  as  of  the  same  dimensions,  and  the  plans 
on  the  leases  have  been  identical,  ezoept  as  regards 
the^  names  of  the  oooupiers  of  the  lands  adjoining. 
It  is  a  quadran^ar  plot,  bounded  by  four  straight 
lines,  and  the  dimensions  being  given  in  the  plans  it 
ia  quite  easy  to  identify.  On  the  plot  of  land  so 
demised  James  Moir  built  a  foundry,  and  in  the 
argument  before  me  this  plot  was  called  the  foundry 
plot,  and  the  leases  of  it  the  foundry  leases,  and  it 
will  be  convenient  to  uie  the  same  terms  in  my 
judgment. 

In  1831  Lord  Mount  Bdgcumbe  granted  to  the 
same  James  Moir  a  similar  lease  for  ninety-nine 
years,  subject  to  three  lives,  of  land  adjoining  tbe 
foundry  plot.  This  same  plot  was  called  in  the 
argument  before  me  the  stable  plot,  as  at  one  time 
there  was  a  stable  on  it,  and  the  leases  of  the  plot 
were  called  the  stable  leases.  The  original  stable 
lease  was  renewed  in  1856  and  1894  and  1898,  and 
the  description  of  the  plot  demised  and  the  plans  on 
the  lease  were  always  tiie  same.  The  stable  plot 
abutted  on  the  foundry  plot  on  the  north  and  west 
sides  of  the  foundry  plot.  On  the  west  side  of  the 
foundry  plot,  and  extending  all  along  that  west  side 
there  was  a  small  strip  included  in  the  stable  plot. 
On  the  north  side  of  tbe  foundry  plot  was  the  hurger 
portion  of  the  stable  plot ;  on  the  east  side  of  both 
plots  was  a  street  called  Phoenix-street,  and  on  the 
south  side  of  the  foundry  plot,  and  aloog  the  south 
end  of  the  strip,  was  a  road  called  Buckingham- 
place. 

Prior  to  the  year  1843  (to  which  date  tbe  memory 
of  one  of  the  witnesses  called  before  me  went  back) 
James  Moir  was  using  the  strip  of  the  stable  property, 
which  was  on  the  west  side  of  the  foundry  property, 
as  a  yard  in  which  he  stored  articles  from  the 
foundry.  There  was  then  a  wall  at  the  northern  end 
of  the  strip  dividing  it  from  the  rest  of  the  stable 
property,  then  used  as  a  garden,  in  whidi  waU  there 
had  at  one  time  been  a  door  into  the  garden,  but  in 
1843  the  door  had  been  bricked  up.  and  it  has 
remained  so  ever  since.  That  strip  has  from  that 
time  always  been  occupied  with  the  foundry  as  a 
storage  yard,  and  there  has  been  no  access  from  it  to 
the  other  part  of  the  stable  property  except  through 
the  foundry,  and  it  is  one  of  the  two  pieces  sougtit 
to  be  recovered  in  this  action. 

James  Moir  also  had  erected,  prior  to  1843,  on  the 
stable  property  on  the  Phcenix-street  side  some, work- 
shops or  sheds,  which  he  used  in  connection  with  the 
foundry.  The  other  land  and  buildings  the  subject 
of  this  present  action  are  at  this  spot.  They  now 
consist  of  a  smith's  shop,  which  adjoins  the  foundry 
plot,  and  a  loft  and  room  used  as  a  pattern  shop, 
which  is  over  a  stable.  The  stable  is  in  the  posses- 
sion of  the  plainti£Es,  who  are  the  present  lessees  of 
the  stable  plot,  but  the  smith's  shop  and  loft  or 
pattern  shop  are  in  the  possession  of  tbe  defendants, 
the  present  lessees  of  the  foundry  plot.  According 
to  the  recollection  of  the  older  witnesses  there  have 
been  some  slight  alterations  in  these  buildings  since 
they  first  recollect  them  in  James  Moir's  possession, 
but  tbis,  I  think,  is  immaterial. 

In  1842  James  Moir,  being  then  the  lessee  both  of 
the  foundry  plot  and  of  the  stable  plot,  and  aJso  of 
two  other  leaseholds,  made  a  settlement  bearing 
date  the  12th  of  January,  1842,  whereby  he  assigned 
all  the  four  leaseholds  and  also  the  stock-in-trade  and 
chattels  used  in  the  foundry  to  William  Lane  to  hold 
on  such  trusts  as  he  should  thereafter  by  deed 
appoint,    and  until  appointment   for   himsdf.    By 


deed  dated  the  18th  of  November,  1846,  he  executed 
this  power  of  appointment.    This  deed  requires  care- 
ful consideration.     It  was  assumed  in  the  argument 
by  counsel  on  both  sides  that   by    this  deed    the 
beneficial  intorest  in  the  foundry  lease  was  given  on 
one  set  of  trusts,  and  tbe  beneficial  interest  in  the 
stable  lease  on  another  set  of  trusts,  and  after  care- 
fully considering  the  deed  I  have  come  to  the  con- 
clusion that  this  assumption  of  counsel  is  correct,  but 
I  think  it  is  material  to  notice,  as  accounting  possibly 
for  what  has  occurred,  that  it  might  quito  well  be 
contended  that  the  deed  gave  all  of  the  premises, 
whether  in  the  one  lease  or  the  other,  upon  which 
the  foundry  business  was  then  being  actually  carried 
on  upon  the   one  set  of  trusts,  and  the  residue  of 
the    property    only  upon  the  other    set  of   trusts. 
This  deed  of   1846  does  not  recite  the  leases,  but 
only  the  previous  deed  of  settlement  of  the  12th  of 
January,  1842,  and  other  apparentiy  similar  settle-  • 
ments  of  other  property  of  the  same  date. 

The  settior  first  appoints  all  the  properties  to 
himself  for  his  life,  and  makes  appointment  of 
premises  otiier  than  those  to  which  this  action  relates, 
and  then  appoints  **  all  that  piece  or  parcel  of  land 
situate  in  Phoenix-street  wherein  the  said  J.  Moir, 
party  thereto,  carried  on  his  business  of  an  iron 
founder  together  with  all  buildings  and  erections 
thereon  upon  trust  to  pay  the  rents  and  profits 
thereof  to  John  Moir,  son  of  him  the  said  James 
Moir,  cr  permit  him  to  occupy  the  same  during  his 
life  or  until  he  should  assign  or  charge  his  interest," 
and  on  the  determination  of  John  Moir's  intorest  upon 
trust  to  assign  the  same  to  the  children  of  John  Moir 
on  their  attaining  twenty -one.  He  then  directed  a 
sale  of  the  stock-in-trade,  &c.,  of  the  iron  foundry  • 
business,  but  gave  John  Moir  the  right  to  purchase  it 
at  a  valuation.  No  doubt,  therefore,  he  contemplated 
that  John  Moir  should  carxy  on  the  business  of  the 
foundry,  and  the  words  which  he  used  in  appointing 
the  property  ara  capable  of  passing  all  the  land  and 
buildings  on  which  the  business  of  the  foundry  was 
actually  carried  on  without  reference  to  the  titie 
beiog  under  one  lease  or  the  other.  He  made  no 
express  appointment  of  the  stable  property,  but  he 
appointed  the  residue  of  the  properties  in  the  settie- 
ment  upon  trust  to  divide  the  rents  and  profits 
between  a  grandson  and  two  married  daughters  for 
their  lives  and  afterwards  for  their  children.  The 
deed  then  went  on  as  follows :  **  And  the  said  James 
Moir,  party  hereto,  doth  hereby  further  appoint  that 
the  smith's  shop  and  stable  erected  on  the  garden 
situate  in  Phcenix-street  shall  be  rented  by  the  said 
John  Moir  so  long  as  the  said  John  Moir  shall  see  fit 
at  the  yearly  rent  of  £20,  the  said  John  Moir  paying 
all  rates  and  taxes  in  respect  of  the  same." 

As  the  smith's  shop  (which  is  the  same  smith's 
shop  as  is  now  in  dispute)  was  clearly  then  used  with 
the  foundry  business,  and  was  by  this  clause  as  to 
renting  clearly  assumed  not  to  have  been  appointed 
to  Jolm  Moir,  I  think  the  true  construction  of  the 
deed  must  be  to  give  only  so  much  of  the  foundry 
property  as  was  included  in  the  foundry  lease  to  John 
Moir.  Further,  there  is  no  provision  for  apportioning 
the  rent  or  the  sums  payable  on  renewal  under  the 
stable  lease  as  there  shoidd  have  been  if  that  property 
was  to  be  divided.  Probably  it  was  intended  that 
John  Moir  should  rent  all  of  the  property  used  with 
the  foundry,  but  included  in  the  parcels  demised  by 
the  stable  lease.  But  the  settior  seems  to  have 
omitted  the  strip  to  the  west  of  the  foundry,  and  it 
looks  as  if  he  had  been  under  the  impression  that  the 
only  part  of  the  stable  property  used  with  the 
foundry  was  the  smith's  shop  and  stable.  There  is 
no  evidence  of  any  rent  having  been  paid  by  James 
Moir  for  the  smithes  shop,  nor  is  there  any  evidence  of 
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the  stable  having  ever  been  oooapied  by  John  Moir* 
He  did,  however,  oocapy,  and  so  dud  his  children,  both 
the  smith's  shop  now  in  question  which  is  what  he 
was  to  be  allowed  to  rent  with  the  stable,  and  also  the 
pattern  shop  over  the  stable,  and  the  strip  towards 
Bndkingham-plaoe  which  is  not  mentioned  in  the 
deed  of  1846  at  all. 

James  Moir  died  in  1848,  and  John  Moir  the  son 
curried  on  the  fonndzy  business  and  died  in  1853. 
His  widow  then  carried  it  on,  and  subsequently  one 
of  his  daughters,  Mrs.  Triscott.  The  widow  took 
nothing  herself  under  the  settlement,  and  no  doubt 
she  was  acting  as  trustee  and  manager  for  her  diildren, 
some  of  whom  were  certainly  under  age. 

On  the  12th  of  March,  1866,  the  foundry  lease  was 
renewed  and  on  the  27th  of  Auffus*:,  1856,  the  stable 
lease  was  renewed,  each  new  lease  beiog  granted  to 
the  settlement  trustees,  and  it  seems  important,  there- 
fore, to  see  what  was  the  character  of  the  possession 
which  John  Moir*s  widow  had  in  1856  of  the  two 
pieces  of  land  in  dispute.    Mr.  Foote,  for  the  defend- 
ant, contended  that  as  to  both  pieces  she  was  either 
a  troepssser  or  at  most  a  tenant  at  will.    Even  if  John 
Moir  had  been  tenant  of  the  smith's  shop  the  right  to 
occupy  that  as  tenant  seems  to  be  given  only  to  him 
personally  **  so  long  as  he  shall  think  fit,"  and  there- 
fore a  teoancy  under  the  strict  terms  of  the  appoint- 
ment would  end  at  his  death.    How  John  Bfotr  and 
subsequently  his  widow  came  to  be  allowed  to  retain 
possession  of  the  two  pieces  of  land  in  dispute  with- 
out  payment   of  any  rent  to  the  trustees    cannot 
now    be    ascertained    for     certain.      I,     however, 
draw  the  inference  from  such  evidence  as  I  had  before 
me  that  it  was  by  mistake  and  that  tiie  fdani  on  the 
'leases  were  never  examined.     As  regard  the  smith's 
shop,  no  doubt  the  terms  of  the  clause  as  to  renting 
that  and  the  stables  ought  to  have  drawn  attention  to 
the  fact  that  it  was  included  in  the  demise  of  the 
stable  property,  but  this  was  possibly  overlooked. 
It  is  of  course  possible  that  at  first  rent  was  paid  and 
that  the  parent  was  discontinued^  but  there  is  no 
evidence  of  it,  and  as  the  stable  was  not  occupied  tiie 
£20  would  not   be  payable.      I  am  therefore  not 
justified  in  assuming  rent  to  have  been  paid  or  timt 
any  actual  tenancy    vras   created.      At    the    same 
time   the   occupation   of   those    pieces    cannot   be 
said   to    have    been   a   trespass.      It    must    have 
been  by  the  permission  in  fact   of    the   trustees, 
though  that  permission  was  probably  given  in  the 
mistaken  belief  that  the  occupation  was  in  accordance 
with  the  trust  though  in  fa^t  it  was  not.    I  riikll 
have  to  consider  presentiy   what  the  condition  of 
things  must  be  taken  to  be  at  the  time  of  these 
renewals  in  1856,  but  will  contmue  the  history  of  the 
case  first 

The  leases  granted  by  way  of  renewal,  both  in  1856 
and  at  other  times,  appear  always  to  have  been  in  the 
same  form.  They  r^erred  to  the  former  lease  and 
stated  that  the  new  lease  was  granted  in  considera- 
tion of  the  term  granted  by  the  previous  lease  being 
<*  merged  by  the  re-grant  of  the  same  tenement  to  the 
lessees  in  whom  the  whole  legal  interest  in  the  residue 
of  the  said  term  is  now  vested  as  is  hereby  covenanted 
and  warranted  by  the  said  lessees."  Subsequently  to 
1856  Mrs.  Triscott,  a  witness  called  at  the  trial,  a 
daughter  of  James  Moir,  and  granddaughter 
of  James  Moir,  the  settlor,  bought  or  suceeeded 
to  the  beneficial  interests  of  her  brothers  and 
sisters  in  the  foundry  property,  and  she  carried 
on  the  foundry  business,  hersmf  occupying  and  udng 
the  disputed  premiies.  There  was  no  evidence 
(unless  the  recital  whidi  I  am  about  to  mention  can 
be  considered  eridenoe)  th»t  she  ever  got  an  assign- 
ment from  the  trustees  of  the  legal  estate  in  the 
foundry  term,  bat  by  deed  datel  the  24th  of  Jcdy, 


1890,  Lord  Mount  Edgoumbe  granted  to  heranev 

lease  of  the  f  ound^  i)lot  by  the  old  desoriptifln.  mat 

plan.    There  was,  it  is  true,  an  inaooorate  statenaBt 

in  the  plan  as  to  the  land  immediately   ad  joining  & 

west  and  north  boundary  being  ooenpied^  by  certsa 

persons,   when  in    fact   the  disputed  pieoea  wfaiflk 

were  in  Mrs.  Triscott's  own  oooupatioxi,  intarveDsd, 

but  this,  I  think,  is  quite  immateriaL    This  deed  cgb- 

tains  the  same  statement  as  to  Mrs.  Triscott  beiei 

entitled  to  the  whole  legal  interest  whioii  I  lufs 

quoted     above.     This     is     the     only      kind     d 

evidence   that    she   ever    had    the    legal      estais. 

It  was  stated  by  Mr.  Olavell  Salter  in  openiDg&e 

case,  and  I  understand  it  to  be  admitted,  thoo^I 

have  no  note  of  an  express  adnussion,  that  all  time 

Uvea  in  the  lease  of  tiie  12th  of  March,   1856,  had 

dropped  before  the  24th  of  July.  1890,  so  that  Lad 

Mount  Bdgcumbe  was  not  bound  to  grant  a  reneival 

unless  he  {leased ;  and  under  these  ciroomataooeB  k 

would  not  very  strictiy  investigate  Mrs.   Tziaooftt*! 

title.    The  date  when  the  last  of  the  three  lives  ia 

the  lease  of  Mardi,  1856,  dropped  waa  not  stated; 

but  I  assume  it  to  have  been  in  the  year  1890,  ahortij 

before  the  new  lease  was  granted.    Sinoe  the  esse 

was  arg^ued    I   have   endeavoured   to    get    farther 

information  on  this  point  and  on  some  other  pohili 

which  appeared  left  in  doubt,  but  I  am  inf corned  tiui 

there  are  reasons  why  I  cannot  hare  any  fortfas 

information  now.     Down  to  this  time  (Joly.  1^) 

the  1^^  interest  in  the  two  terms  created  in  1856 

was  in  the  trustees  of  the  settiement  unless  they  had 

at  some  previous  time  executed  to  Mrs.  Triaoott  thi 

assignment  to  whioh  she  was  entitied,  which  I  think 

they  never  did.    About  the  time  of  renewing  thi 

lease  in  1890   Mrs.  Triscott  let  the  foondry  to  fte 

present  defendants,  and  subsequentiy  sold  it  to  them. 

In  1893  an  action  was  commenced  for  the  partitiea 

of  the  settled  property,  and  in  the  judgment  in  that 

action  it  was,  amongst  other  things,  directed  that  tibi 

lease  of  the  stable  property  of  Aug^t,  1856,  ahooU 

be  sold.    Before  the  sale  (probably  by  direction  d 

the  court)  the  then  trustee,    one   Taylor,    took  a 

renewed  lease  from  Lord    Mount  Bdgcnmbe,  dated 

the  7th  of  December,  1894,  in  the  usual  form,  and 

with  the  old  description  and  plan.    This  new  lesse 

was  sold  by  auction  to  one  Saltern,  and  the  assigs- 

ment  to  him  is  dated  the  25th  of  June,  1896.     At  or 

about  the  time  of  this  sale  by  auction  the  fact  of  the 

occupation  by  Mrs.  Triscott  or  the  defendants  of  tibi 

premises  in  dispute  in  this  action  appears  to  have 

been  first  discovered,  and  in  the  assignment  dated  thi 

25th  of  June,  1896,  it  is  recited  that  the  ^dan  on  the 

lease  of  1894  was  inaccurate,  and  the.  assignment  if 

made  ''of  so  much  of  the  land  demised  by  the  kaae 

of  December,  1894,  as  is  in  the  occupation  of  ^' 


Qoad  "  (which  would  not  include  the  disputed  partioos} 
'<  or  is  now  subject  to  the  said  lease.'*  It  is  obvioss 
that  the  trustee  was  unwilling  to  assert  his  titie  to 
the  disputed  pieces,  but  nevertiieless  he  assigned  sodi 
title  to  them  as  he  had  by  the  lease  of  1894.  Saltsm 
renewed  the  lease  of  1894  t^  taking  a  new  lease  item 
Lord  Mount  Bdgcumbe  dated  the  7th  of  July,  1898. 
This  was  done  by  the  old  description  and  plan  and  no 
doubts  or  inaccuracy  of  the  plan  were  recited.  Thsa 
on  the  14th  of  March,  1901,  Saltern  asngned  to  Ute 
present  plaintiffs,  who  bought  for  the  purpose  of 
widening  Phcemx-street;  and  they  shortiy  afterwazdii 
on  the  18th  of  July,  1901,  commenced  thu  action. 

Thus,  the  defendants  and  their  predeoessors  in  tiik 
to  the  beneficial  interest  in  the  foundry  have  hsd 
actual  possession  without  aohnowledgment  of  the 
disputed  premises  fiom  1848,  when  James  Moir  died. 
In  1896  the  error  was  discovered,  but  even  then  bo 
claim  seems  to  have  been  made  on  the  defendants;  it 
appears  to  have  been  assumed  that  theenorlayin 
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the  plans  on  the  leases.  Thus  the  period  of  undisputed 
poflwession  seems  to  have  been  upwards  of  fifty  years* 
iDaring  all  that  time  the  now  disputed  premises  were 
as  between  the  persons  beneficially  entitled  to  the 
f  ormdrr  property  and  those  benemdally  entitled  to 
the  Btaole  property  treated  as  inoluded  in  the  former 
property  and  not  in  the  stable  prox>er^,  but  all  the 
time  Lord  Mount  Edgcumbe  was  reoeiving  the  rents 
to  "v^hioh  he  was  entitled,  and  in  every  renewal  was 
treating  the  disputed  premises  as  part  of  the  stable 
property. 

Under  these  dronmstances  I  should  be  glad  to  be 
able   to  dedde  the  oase  by  the  doctrine  oommonly 
referred  to  as  a  lost  |;rant — that  is,  the  rule  whion 
aays  that  on  long  oontmued  user  or  possession  being 
fyroved  anything   requisite   to  give   tfajat   user  and 
possession  a  legal  origin  ought  to  be  presumed  by  the 
oonrt.  This  doctrine  has  long  been  known  to  our  law» 
but  in  recent  times  it  has  been  applied  more  widely 
said  to  a  ^ater  variety  of  oases  than  formerly.  It  is, 
in  my  opinion^  a  most  useful  doGtrine»  and  enables  the 
oonrt  to  avoid  interfering  with  user  and  possession 
in  oases  not  oovered  by  we  Statutes  of  Proscription 
and  Limitation,  though  within  the  mischief  which 
these  statutes  were  intended  to  remedy.    La  particular 
it  can  be  applied  between  termors  when  fiiere  is  a 
difficulty  in  applying  the  statutes  owing  to  the  free- 
holder not  bemff  bound.    In  the  present  case  there  is 
no  plea  founded  on  this  doctrine,  but  there  is  a  plea 
that  the  defendants  are  in  possession,  which  would  be 
Buffioient  to  raise  any  legal  right  to  retain  possession 
though  not  an  equitable  one.    In  this  case  it  would 
be  necessary  in  order  to  justify  the  present  possession 
of  the  defendants  to  infer  from  the  possession  of  their 
predecessors  during  the  currency  of  leases  now  expired 
some  binding  engagement  to  give  the  benefit  of  the 
renewed  lease,  which  at  the  most  would  create  a  trust, 
so    the   point  would  not  be   open   on  the  present 
pleadings  without  amendment.    Further,  there  ndght 
be  a  ^fficulty  owing  to  the  fact  that  the  stable 
property  was  until  1896  in  trust,  and  jprobably  the 
outuU  que  trtuUni  were  incapable  of  makmg  a  grant. 
I  am  by  no  means  sure  that  these  difficulties  would 
be  insuperable.     There  is  a  very  wide  arbitration 
dlanse  in  the  settlement,  and  I  am  by  no  means  sure 
that  it  would  not  be  legitimate  to  infer  an  award 
settling  the  doubts  arising  on  the  construction  of  the 
settlement,  and  justifying  the  occupation  whio^  has 
taken  place.    But  I  feel  that  I  ou^t  not  to  decide 
the  case  on  the  ground  of  any  such  presumption,  even 
if  on  a  full  comideration  I  thought  it  could  be  so 
decided,  because   the  point    has   not  been   raised 
(probably  for  very  good  reason)  by  counsel  for  the 
defendants,  and  consequently  I  have  not  heard  any 
argpaments    against   it   from   the   counsel   for   the 
plaintifBi,    and   moreover,  it  is   not   open   on   the 
pleadings  as  they  stand. 

The  defendants  relied  entirely  on  the  Statute  of 
Limitations  for  their  defence,  and  the  first  point 
which  has  to  be  considered  is  when,  if  at  al(  the 
statute  besanto  run  against  Lord  Mount  Edgcumbe, 
and  in  order  to  succeed  the  defendants  must  make 
out  that  it  began  to  run  at  or  before  the  making  of 
the  lease  of  the  27th  of  August,  1856,  for  that  lease 
subsisted  until  1894,  that  is,  until  twelve  years  before 
the  action  was  commenced.  This  question  seems  to 
me  to  depend  mainly  on  the  character  of  the 
possession  at  that  time  of  the  disputed  premises  by 
the  widow  of  John  Moir,  rn>resenting,  as  she  did,  Mrs. 
Trisoott  and  her  other  chilcuren.  I  am  unable  to  come 
to  the  conclusion  that  there  was  anv  tenancy  in  fact 
to  the  trustees,  and  therefore  the  case  of 


Corpu$  OhrisU  ChUege,  Oxford  v.  Boffen^  49  L.  J.  Q.  B. 
4,  28  W.  B.  Dig.  133,  as  explained  in  EcdeHouAkal 
CommUHoners   o/  England  cmd   WaiUa  v.  Bowe^  29 


W.  B.  159,  5  App,  Gas.  736  (see  per  Lord  Selbome, 
at  p.  743],  does  not  apply.  But  I  am  equally  unable 
to  come  to  the  conclusion  that  Mrs.  Triscott  and  her 
Inrotiien  and  sisters  (in  whose  right  Mrs.  Moir  was 
carrying  on  the  business)  were  trespassers.  In 
EedesiaaUcal  Commis8umer$  of  England  and  WaUa  v. 
Rotoe,  at  the  time  of  the  surrender  and  regrant  of  the 
lease  tiiie  allotment  in  question  was  in  the  possession 
of  a  mere  ''trespasser  and  dissesior,"  as  Lord 
Selbome  said  at  p.  742,  and  that  possession  could 
not  possibly  be  considered  to  be  the  possession  of  the 
lessees  who  surrendered.  Consequently,  during  the 
interval  of  time  which  the  Lord  Gmmcellor  held 
must  exist  between  the  sunender  and  regrant,  the 
allotment  was  being  held  against  the  lessor  by  the 
trespasser,  and  the  right  of  action  against  him 
accrued  to  the  lessor.  In  the  case  before  me  Mrs. 
Moir  and  her  children  were  in  possession  of  the 
founds  under  the  trusts  of  the  settlement,  and 
though  in  fact  those  trusts  in  their  favour  did  not 
extend  to  the  disputed  parcds,  yet  Mrs.  Moir  dearly 
got  the  possession  which  she  had  of  them  by  reason 
of  her  possession  of  the  trust  property.  Under 
these  circumstances  the  disputed  parcels  would, 
in  my  opinion,  be  held  under  the  trust  they 
would  devolve  according  to  the  trusts,  and 
they  would  be  an  accretion  to  the  trust  property 
on  the  same  grounds  as  they  would  be  an  accretion 
to  the  demised  property  li  it  were  a  case  of  toiancy. 
I  think  under  t^ese  circumstances  the  proviso  at  l^e 
end  of  section  7  of  the  Statute  of  limitatUms  (3  &  4 
WilL  4.  c  27)  ap|)lies,  and  that  Mrs.  Triscott  cannot  be 
considered  a  tenant  at  will  to  the  trustees  within  the 
meaning  of  that  section.  Mr.  Foote  contended  that 
the  proviso  only  applied  as  regards  land  of  which  the 
trustee  was  in  fact  trustee  for  the  cesiui  que  iruH, 
and  said  by  way  of  illustration  that  it  could  not  apply 
ii  a  man  encroached  in  Middlesex  on  some  land  of  a 
person  who  happened  to  be  trustee  for  him  of  land  in 
the  county  of  Seven.  That  would  be  so,  but  in  this 
case,  where  the  possession  is  obtained  by  reason  of  the 
trust,  I  think  it  would  be  otherwise.  It  seems  to  me 
that,  when  the  trustee  surrendered  the  stable  lease  in 
August,  1856,  and  took  a  new  lease,  he  had  the 
possession  in  law  and  effectoally  surrendered  it  to  the 
lessor  to  enable  him  to  make  the  regrant,  as  Lord 
Selbome  says  (see  top  of  p.  742),  out  of  bis  estato  in 
possession  just  as  much  as  he  did  when  he  surren- 
dered in  March,  1856,  the  lease  of  the  foundry  of 
which  Mrs.  Triscott  or  her  mother  was  then  in  the 
actual  physical  possession.  Bven  if  there  were  a 
tenancy  at  will,  I  am  not  sure  that  it  would  not  be 
determined  by  her  surrender,  though  created  again 
after  the  regrant.  It  would  be  so  determined,  in  my 
opinion,  if  me  supposed  tenant  at  will  had  notice  of 
the  surrender.  I  think,  therefore,  on  these  grounds 
that  the  statute  did  not  begin  to  run  against  Lord 
Mount  Bdgcumbe  in  1856. 

This  point  is  nearly  she  same  as  the  second  point 
raised  by  Mr.  XJpjolm,  that  the  existence  of  the  trust 
in  itself  prevents  the  statuto  running.  This  point 
he  based  on  the  cases  of  Letter  v.  Fickford,  13  W.  B. 
827,  34  Beav.  576,  and  Knight  v.  Bowyer,  6  W.  B. 
565,  2  De  G.  &  J.  421.  I  agree  with  Mr.  Footo 
that  it  is  possible  to  distinguish  each  of  those 
cases.  In  LUter  v.  Piekford  the  trustees  were  them- 
selves in  actual  receipt  of  the  rents  and  profits 
but  they  accounted  for  these  rents  to  the  wrong 
person.  It  was  held  that  the  persons  for  whom  the 
trustees  really  were  trustees  were  not  barred  by  the 
erroneous  payment,  because  a  trustee  could  not  by 
any  act  ox  his  own  make  his  ris^tfol  possession 
advene  to  the  real  cetbui  que  trueU  Here  the  trustees 
were  not  in  possession,  so  that  case  is  not  dixectiy  in 
point,  thougn  it  is  rather  near  to  the  present.    Agaiut 
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Knight  v.  Bowyer  proceeded  on  aection  25  of  the 
statute,  as  to  express  trusts.  That  section  says  that 
when  land  is  vested  in  a  trustee  as  an  express  trust, 
the  right  of  the  cestui  que  trust  or  any  person  claim- 
ing through  him  to  bring  an  action  against  the 
trustee  or  any  person  claiming  through  him  shall  be 
deemed  to  have  accrued  only  when  the  land  shall 
have  been  conveyed  to  a  purchaser  for  valuable  con- 
sideration, and  then  only  as  against  such  purchaser 
and  anyone  claiming  through  him.  Now,  here  there 
was  an  egress  trust  of  all  the  stable  property,  and 
the  disputed  parts  were  included  in  that  trust.  But 
the  section  only  prevents  the  statute  running  in 
favour  of  persons  claiming  through  the  trustee  other- 
wise than  by  purchase  for  value.  Mrs.  Triscott  was 
certainly  not  a  purchaser  for  value  from  the  trustee, 
but  it  \B  not  dear  that  she  was  a  person  claiming 
through  the  trustee.  If  she  had  been  a  mere  stranger 
to  the  trust  encroaching  on  the  trust  property  and 
claiming  adversely  both  to  the  trustee  and  the  cuiui 
que  trust,  the  iaot  of  the  trust  existing  would  not 
prevent  the  statute  running  in  her  favour.  The 
question  whether  she  was  a  person  claiming  through 
the  trustee  is  nearly,  if  not  quite,  the  same  question 
as  that  which  I  have  already  discussed  as  to  whether 
her  possession  could  be  considered  the  possession  of 
the  trustee  for  the  purpose  of  the  surrender,  and  if  I 
am  right  in  the  view  I  have  taken  on  that  question  I 
think  she  must  also  be  considered  as  a  person  claim- 
ing through  the  trustee  within  the  meaning  of  se^^tion 
25.  In  fact,  all  these  questions  turn  on  whether  Mrs. 
John  Moir  can  be  considered  to  have  been  for  a  year 
prior  to  August,  1856,  a  tenant  at  will  of  the  disputed 
premises  to  her  trustee  within  the  meaning  of  secti<in  7. 
Assuming,  however,  that  the  statute  did  begin  to 
run  in  1856  against  Lord  Mount  Edgcumbe,  su  that 
he  would  be  barred  when  his  tenant  of  the  stable 
property  was  barred,  still  the  statute  ran  in  favour  of 
another  tenant  (or  the  cestui  que  trust  of  another 
tenant,  which  I  think  is  the  same  thing)  of  the  other 
property,  and  all  the  authorities  show  that  a  pre- 
sumption would  arise  that  the  encroachment  was  an 
accretion  to  the  holding.  The  result  therefore  would, 
in  my  opinion,  be  that  if  Lord  Mount  Edgcumbe 
had  a  right  of  entry  in  August,  1856,  on  these  two 
disputed  parcels,  these  parcels  would,  when  the  statute 
ran  out,  be  presumed  to  be  held  with  the  foundry 
property,  and  when  that  lease  determined  or  was 
surrendered  he  could  resume  possession.  Tbat  lease 
did  not  determine  until  the  24th  of  July,  1890,  or 
shortiy  before,  when  the  third  life  is  said  to  have 
dropped.  _  He  would  then  have  acquired  a  new  right 
of  possession  and  it  would  be  within  twelve  years  of 
this  action  unless  the  third  life. dropped  before  the 
18th  of  July,  1889.  Mr.  Foote  answers  this  point  as 
to  accretion  to  the  tenancy  by  referring  to  the  observa- 
tions of  all  the  Lords  Justices  in  Attorney-General 
V.  Tomline,  28  W.  E.  870,  15  Ch.  D.  150,  to  the  effect 
that  this  presumption  of  accretion  to  the  holding  is  a 
question  of  fact,  and  if  on  the  facts  proved  in  any 
particular  case  the  landlord  and  tenant  are  shown  to 
have  **  so  conducted  themselves  as  to  show  thst  the 
landlord  treated  the  encroachment  as  not  enuring 
for  his  benefit"  then  the  presumption  would  be 
rebutted.  I  quote  from  the  judgment  of  Thesiger, 
L.  J.,  at  end  of  p.  161 ;  but  the  language  of  the  other 
Lord  Justices  is  quite  to  the  same  effect.  In  that  case 
it  was  said  that  even  if  the  presumption  applied  to 
copyholds  the  surrender  of  the  original  holding  and 
the  r^grant  of  it  without  the  encroachment  would  be 
sufficient  to  rebut  the  presumption.  That  was  in 
many  respects  a  very  different  case  to  the  present; 
but  adopting  Thesiger,  L.J.'s,  words  I  am  quite 
unable  to  come  to  the  conclusion  that  Lord  Mount 
Edgcumbe  ever  reoognizsd  this  encroachment  as]not 


enuring  for  his  benefit.  I  am  oonvinoed  that  neither 
he  nor  his  advisers  (who  probably  akoe  knew 
anything  at  all  of  the  matter)  ever  for  one  mooMut 
reoogniMd  any  independent  title  in  Mrs.  Trisoott  to 
these  portions  of  the  property.  In  all  probability  they 
assumed  without  inquiry  that  she  was  surrendering 
to  Lord  Mount  Edgcumbe  all  she  held,  sod 
although  Lord  Mount  Edgcumbe  cannot  be  in 
a  better  position  owing  to  his  ignorance  tiisn 
he  otherwise  would  be,  yet  he  cannot  be  assnnied 
to  have  voluntarily  given  up  an^  at  his  rights, 
presumptive  or  otherwise.  Assuming,  however,  ss 
probably  I  ought  to  assume,  tbat  he  kuew  the  ^cti 
as  to  Mrs.  Triscott's  occupation,  and  knew  tiiat  in 
consequence  he  was  in  a  position  to  dlaim  that  dis 
had  during  the  term  whidi  was  being  surrendered 
held  the  portions  now  in  dispute  as  an  addition  to  her 
proper  holding,  I  do  not  think  be  was  in  a  position  to 
regrant  them  to  her,  and  therefore  his  not  indudiog 
them  in  the  renewed  lease  raises  no  presumption  thst 
he  did  not  intend  to  treat  them  as  having  been  added 
to  her  former  holding  while  it  continued.  On  hit 
acquiring  from  Mrs.  Triscott  on  the  surrender  of  her 
term  the  right  to  the  possession  of  these  porticos,  the 
holder  of  the  stable  lease  would,  as  it  seems  to  me, 
become  again  entitled  to  them  as  against  Lord 
Mount  Edgcumbe ;  and  in  fact  he  so  dealt  with  the 
matter,  for  in  1894  he  regranted  the  whole  of  the 
original  stable  property  inoluding  these  pieces  to 
Taylor. 

I  do  not  think  the  fact  that  during  the  currency  of 
the  lease  of  1856  the  owners  of  the  stable  lease  hsd 
lost  the  right  to  recover  these  pieces  from  Mrs. 
Triscott  and  had  thereby  enabled  her  to  add  them  to 
the  bedding  as  between  herself  and  Lord  Mouit 
Edgcumbe  would  have  at  all  prevented  their  dsim- 
ing  the  possession  of  them  again  from  Lord  Mount 
Edgcumbe  when  he  acquired  them  from  Mn. 
Triscott  at  the  expiration  of  the  lease  of  March,  1856. 
In  fact  Lord  Mount  Edgcumbe's  right  to  the  disputed 
pieces  on  the  determination  of  the  foundry  l^sse 
would  automatically  vest  in  the  owner  of  the  stable 
lease.  That  being  so,  it  does  not  seem  to  me  that  any- 
thing happened  at  the  expiration  or  surrender  of  thst 
term  which  rebuts  the  presumption  that  during  the 
term  these  pieces  were  held  under  it.  I  think,  there- 
fore, that  at  this  time  Lord  Mount  Edgcumbe 
acquired  the  right  to  the  possession,  and  his  leases  of 
1894  and  1898  were  good  leases. 

That  being  so,  I  hold  first,  that  no  right  of  entry 
accrued  to  Lord  Mount  Edgcumbe  in  1856,  and  thst 
on  that  view  his  right  first  accrued  on  the  surrender 
of  the  stable  lease  in  December,  1894 ;  secondly,  if  1 
am  wrong  in  that,  and  he  did  acquire  a  right  of  entry 
in  1856,  so  that  the  statute  then  began  to  run  against 
him,  the  effect  of  its  so  running  was  to  add  the  dis- 
puted pieces  to  the  foundry  lease  so  that  as  affainst  Mzi. 
Triscott  he  acquired  a  new  right  on  the  determios- 
tion  of  that  lease  in  July,  1890,  or  shortly  before  thst 
date  when  the  third  life  dropped,  and  whichever  of 
those  views  is  correct  the  Statute  of  Limitations  does 
not  bar  this  action  of  the  plaintiffs  unless  that  thiid 
life  dropped  before  the  18Ui  of  July,  1889. 

It  is  not  very  satisfactory  that  I  should  have  to 
give  judgment  in  this  case,  which  will  probably  goto 
tiie  Court  of  Appeal  and  possibly  to  the  House  of 
Lords,  without  the  date  of  the  determination  of  the 
lease  of  March,  1856,  having  been  proved,  bat  I 
understand  from  counsel  that  although  the  fsot  is 
known  there  is  some  difficulty  in  putting  before  me 
an  admission  as  to  it  on  which  I  can  act.  Under  the 
circumstances  I  can  only  deal  with  the  case  upon  the 
footing  that  the  statements  in  the  lease  of  July,  18^i 
are  correct,  and  that  the  former  lease  subsisted  until 
immediately  before  tbo  ^aat  of  the  new  lease. 
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High  Court. 


EoHAM  Bubal  Distriot  Gounoil  v.  Gobpon. 


High  Coubt. 


April  16. 


I       I  therefore  give  jadgment  for   the  plaintiffd  for 

I  posseBsion.  Tehre  is  no  olaim  for  metne  profits.  Of 
^  oourae  oosti  will  follow. 

[\       Judgment  for  the  plaintiffs, 

^  Solioitors  for  the  plaintiffs,  Orowdere,  Vizard,  & 
*  Oldham,  for  R,  Eohinaon  Bodd,  Bast  Stonehouse. 

}      Solicitors  for  the  defendants,  Ravenscroft,   Wood^ 
■  ward,  «fe  Co.,  for  Booker,  MaUhews,  Harrison,  <fc  Co., 
'^  Plymouth. 

c. 

II  E.  B.  Div. 
ii   (liord  Alverstone,  L.G.J.,  and 
n     Darling  and  Channell,  JJ.) 

III  EoHAM  Bubal  Distbiot  Council  v,  Gobdon.  (a.) 

"J  Highways-Repairs  — Excessive  weight — Extraordinary 
'"^  traffio—^*  Person  hy  whose  order  " — "  By  or  in  conse- 
'P  quence  of  whose  order** — Hightoay  and  Locomotives 
"*  (Amendment)  Act,  1878  (41  &  42  Vict.  c.  77),  «.  23— 
f*     Locomotives  Act,  1898  (61  <fc  62  Vict.  c.  29),  «.  12, 

1^:  ^^6  defendant,  being  about  to  build  a  house  in  the 
^^plainiiffs*  district,  entered  into  a  contract  loith  a  brick 

company  for  the  ddivery  of  a  large  number  of  bricks  on 

^he  land  where  Tie  intended  building,  but  he  gave  no  order 

l^^  to  the  Tnanner  or  time  in  which  such  brides  were  to  be 

delivered.  The  brick  company,  in  the  defendants 
^  ibsence  abroad,  and  witJiout  his  knowledge,  caused  the 
,  .yricks  to  be  delivered  by  means  of  traction  engines  and 
^  rucks,  the  excessive  weight  of  which  caused  damage  to 
^  •ertain  of  the  plaintiffs*  roads,  and  they  in  consequence 
'P wrought  an  action  in  the  county  court  against  the  defend- 
^'!4n<  to  recover  the  amount  of  the  expenses  to  which  they 
i  ^.)a<2  been  put  in  repairing  the  roads  The  county  court 
^'udge,  under  the  circumstances,  came  to  the  conclusion 
I  ^'hat  the  defendant  was  not  a  person  ^*  by  or  in  consequence 
1  ^y  whose  order  *'  such  excessive  weight  had  been  conducted 
0*yer  the  plaintiffs'  roads  within  the  meaning  of  section 
i^^S  of  the  Highways  and  Locomotives  {Amendment)  Act, 
{Bt^878,  as  amended  by  section  12.  sub-section  1  (c),  of  t?ie 
0^'*'jocomotives  Act,  1898,  and  that  he  was  therefore  not 
0!^^ble. 

isr^  Held,  that,  under  the  circurnstances  of  the  case,  and  in 
jm^ieu;  of  the  fads,  the  county  court  judge  was  not  wrong 
{%  \,  arriving  at  the  conclusion  he  had  come  to. 

^  This  was  an  appeal  by  the  plaintiffs  from  the 
iA^eoision  of  the  county  court  judge  of  Surrey,  sitting 

±  Ohertsey. 
ittf^The  plaintiffs*  action  was  for  damages  in  respect  of 
ibt^VLtraordinary  expenses  incurred  by  them  in  repairing 


!il^>mage  to  certain  roads  caused  by  excessive  weight 
l^'^ssing  along  them  or  extraordinary  traffic  thereon. 
jiit^^It  appeared  that  the  defendant  was  buUdhig  a 
)Hf^'pxue  in  the  plaintiffs'  district  and  that  he  gave  an 
ftftl^-der  to  the  Bracknell  Brick  and  Tile  Ck).  for  260,000 
■ot^Tioks  to  be  delivered  where  the  house  was  being  built, 
[  d^jit  he  did  not  give  any  instructions  as  to  how  they 
gf^ere  to  be  sent. 

g^^^The  company  ordered  a  contractor  to  deliver  the 
i^Ii^ks  by  means  of  a  traction  engine  and  trucks. 
|t^  The  defendant  then  went  abroad,  and  during  his 
[ii|f,I^>aence,  and  without  his  knowledge,  the  bricks  were 
itl^t  as  aforesaid,  and  in  consequence  the  roads  were 
^lifVnaged. 

^fflt  was  admitted  at  the  trial  that  the  damage  was 
yfi^Tued  by  the  use  of  the  trucks  and  traction  engines, 
^^d  that  the  damage  would  not  have  been  done  if  the 
Wficks  had  been  delivered  in  carts  in  the  usual  way. 

,  g^lThe  county  court  judge  foimd  that  the  weight  of 

*  i^. . 

]f^h.)  Beported  by  E.  G.  Stillwell,  Esq.,  Barriste»- 
^^^i'  at-Law. 

1/ 


the  traffic  was  excessive,  and  that  the  damage  was 
caused  thereby,  but  that  it  did  not  take  place  in 
consequence  of  the  defendant's  orders,  and  he  accord- 
ingly gave  judgment  for  the  defendant. 

The  plaintiffs  now  appealed. 

The  Highways  and  Locomotives  (Amendment)  Act, 
1878,  provides  as  follows : — 

Section  23.  '*  Where  ...  it  appears  to  the 
authority  which  is  liable  ...  to  repair  any  high- 
way .  .  .  that  .  .  .  extraordinary  expenses 
have  been  incurred  by  such  authority  in  repairiog 
such  highway  by  reason  of  the  damage  caused  by 
reason  of  excessive  weight  passing  along  the  same  or 
extraordinary  traffic  thereon,  such  authority  may 
recover  .  .  .  from  any  person  by  whose  order 
such  weight  or  traffic  has  heea.  conducted  the  amount 
of  such  expenses    .    .    ." 

The  Locomotives  Act,  1898,  provides  as  follows : — 

Section  12,  sub-section  1.  "Section  23  of  the 
Highways  and  Locomotives  (Amendmeat)  Act,  1878 
•       .  shall  be  amended  as  follows 

(c)  There  shall  be  substituted  for  the  words  '  by  whose 
order '  the  words  'by  or  in  consequence  of  whose 
order.' " 


Mcusmorran,  K.G.  (C.  F.  Pritchard  and  McGalm^mt 
Hill  with  him),  for  the  appellants. 

The  county  court  judge  was  wrong.  The  Act  of 
1898  was  intended  to  meet  the  decision  in  Kent 
County  Council  v.  Lord  Gerard,  46  W.  B,  111,  [1897] 
A.  0.  633,  which  was  such  a  case  ai  this,  and  to  en- 
able the  local  authority  to  sue  the  peraon  for  whose 
benefit  whatever  had  taken  place  had  been  done. 
Although  the  defendant  gare  no  directions  as  to  the 
manner  in  which  the  bricks  were  to  be  conveyed  to 
him,  nevertheless  he  is  liable  if  the  bricks  are  brought 
in  a  lawful  way  and  that  lawful  way  causes  damage 
to  the  roadway.  It  makes  no  difference  whether  the 
damage  is  caused  by  excessive  weight  or  extraordinary 
traffic. 

He  referred  to  the  following  cases :  Epsom  Urban 
District  Council  v.  London  County  CouncU.  49  W.  B. 
302.  [1900]  2  a  B.  751 ;  and.  Hill  v.  Thomas,  42 
W.  B.  86,  [1893]  2  Q.  B.  303. 

Danckwerts,  K,C.  {Cunningham  Glen  with  him),  for 
the  respondent. 

The  learned  judge  found  that  the  damage  was  not 
caused  in  consequence  of  any  order  given  by  tibe 
defendant.  That  was  a  question  of  fact ;  and  even  if 
not  so,  the  damage  done  was  not  the  natural  conse- 
quence of  the  defendant's  order.  The  person  for 
whose  benefit  the  traction  engine  and  trucks  were 
used  was  the  man  who  contracted  to  supply  the 
bricks  and  not  the  defendant. 

Macmorran,  K.C.,  replied. 

Lord  Alyebstonb,  L.G.J. — This  esse  is  by  no 
means  free  from  difficulty.  There  is  considerable 
weight  in  the  argument  on  behalf  of  the  plaintiffs 
that  it  was  intended  by  the  Act  of  1898  to  make  the 
person  responsible  for  whom  the  goods  were  being 
carried  in  the  ultimate  residt.  I  think  it  is  difficult  to 
say,  however,  that  the  county  court  judge  went  wrong 
in  law  or  applied  a  wrong  principle  of  law.  He  held 
that  these  unusually  large  loads  of  bricks  being 
brought  over  the  roads  by  unusuaUy  heavy  engines 
was  not  in  consequence  of  the  defendant's  orders. 
That  must  amount  to  a  finding  that  the  mode  in  which 
the  bricks  were  conveyed  was  in  no  wi^  affected  by 
any  orders  given  by  tiie  defendant,  and  that  it  was 
not  necessary  that  they  should  be  brought  in  that  way 
because  of  any  direction  he  had  given.  That  being  fOj 
it  seems  to  me  that  the  learned  judge  has 
the   allegation   that   the    defendant  was  a 
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High  Goukt. 


'*  by  or  in  oonsaquenoe  of  whoie  ordsr  "  the  traffic 
in  question  was  oondncted  within  the  meaniiur 
of  section  12,  snb-seotion  1  (c)  of  the  Aot  of  1898.  u 
that  is  the  tnie  view,  I  do  not  think  that  the  oonnty 
court  judge  has  misdirected  himself  on  any  question 
of  law. 

Upon  the  facts,  I  come  to  the  conclusion  that  the 
learned  judi^e  was  not  wrong  in  holding  that  the 
damage  to  iSke  road  caused  by  this  heavy  traffic  was 
not  in  consequence  of  any  order  given  by  the 
defendant,  but  was  in  consequence  of  the  Tendon 
choosing  this  particular  method  of  fulfilling  their 
contract  with  the  defendant  I  think,  therefore, 
that  the  appeal  must  be 


Dabung,  J. — I  am  of  the  same  opinion.  It 
to  me  that  to  accept  the  arg^ument,  with  its  logical 
conte<|uence,  put  forward  by  the  counsel  for  ^e 
plaintiifa  would  be  to  hold  that  whoever  gives  an 
order  for  soods  is  liable  for  any  damaire  causM  to  the 
roads  in  the  course  of  tiieir  delivery.  I  think  that  the 
words  *'in  consequence  of  whose  order"  mean  no 
more  than  *'as  a  necessary  consequence  of  whose 
order.**  Here  the  coonty  court  judg^  has  found  that 
the  damage  was  not  caused  in  consequence  of  the 
order  given  bjr  the  defendant,  and  I  do  not  think  we 
can  say  that  m  law  he  was  not  entitled  to  come  to 
that  conclusion. 

OHAinnsLL,  J.— I  am  also  of  the  same  opinion. 
The  county  court  judge  must  be  taken  to  have  found 
that  the  damage  was  caused  by  the  mode  in  which  the 
vendors  sent  the  bricks,  and  that  this  was  not  the 
necessary  consequence  of  the  defendant's  order.  It 
is  really  a  question  of  fact,  and  the  evidence  in  the 
case,  of  a  larger  quantity  of  bricks  haviDsr  been 
delivered  in  flie  same  road  without  any  damage 
having  resulted  clearly  justified  the  county  court 
judge  in  arriving  at  the  conclusion  he  did.  I  will 
only  add  that  I  do  not  think  tiiat  the  decision  of 
Bigham,  J.,  in  Ep$om  Urban  DiiMct  Oouncil  v.  London 
Countv  Oouneil,  49  W.  B.  302,  quite  covers  this  case, 
though  no  doubt  it  goes  a  long  way  towards  doing  so. 

Appetd  dimiased. 

Solicitors  for  the  appeUaatSi  Wood,  Bigg,  A  Nash, 
for  A.  Dcdlaa  Brett,  Egham. 

Bolidtor  for  the  respondent,  A.  M.  Bradley. 


I 


April  9. 


E.  B.  Div. 

(Lord  Alverstone,  L.G.J..  and 

Darling  and  Channell,  JJ.) 

Knivbton  v.  Nobthbbn  Employebs*  Indemnity,  (a.) 

Practice— Appeal— Workmen's  Compensation  Act,  1897 
(60  &  61  Vict  c  67).  «.  6— Appeal  to  High  CouH— 
County  Courts  Act,  1888  (51  d:  62  Vict,  c.  43),  s.  120. 

(a.)  Beported  by  C.  G.  Wilbraham,  Esq.,  Barrister- 

at-Law. 


An  appeal  from  an  order  of  a  ooumty  eowri  judge  under 
setHon  5  of  the  Workmen's  CompensaUan  Act,  1897,  ltd 
to  the  Divieional  OourL 

Appeal  from  the  county  court  judge  at  Botton 
ordering  the  defendant  company  to  |>»y  the  sum  of 
14s.  9d.  and  arrears,  the  amount  whioh  the  Tsspondant 
had  been  awarded  against  the  Daroy  LieverOo.,  nowia 
liquidation. 

The  accident  took  place  on  the  IStih  of  Deoembv, 
1900,  and  on  the  8th  of  May,  1901,  the  order  wm 
made  against  the  Darcy  Lever  Oo.  under  the  pnmsiou 
of  the  Workmen's  Oompensation  Act. 

The  appellant  thereupon  commenced  this  aotkm 
under  section  5  of  the  'Workmen's  Oompensation  Aot, 
which  provides  that  '*  where  any  employer  beoomai 
liable  under  this  Act  to  pay  compensation  in  xeneet 
of  any  accident,  and  is  entitled  to  any  smn  nan 
insurers  in  respect  of  any  accident,  then,  m  the  efent 
of  the  employer  becoming  bankrupt  ...  or  if 
the  employer  is  a  company  of  the  company  harinr 
commenced  to  be  wound  up  such  workman  ibw 
shall  have  a  first  charge  upon  the  sum  aforesaid  for  the 
sum  so  due,    .    •    • 

The  plaintiff  contended  that  under  the  roles  of  the 
defendant  association  it  was  liable  to  the  Darcy  Lenr 
Go.  for  the  award  in  his  &vour. 

The  county  court  judfe  gave  judgment  for  fte 
plaintifP  for  uie  amount  claimed. 

The  association  appealed. 

The  respondents  took  the  preliminary  point  ilisi  no 
appeal  lay. 

Chester  Jones,  lor  the  respondents. — "No  appeal  hm 
to  this  court,  and  the  Ajot  is  a  complete  code  d 
procedure,  and  the  only  appeal  under  we  Aot  is  an 
appeal  to  the  Oourt  of  Appeal  under  Sohednle  XL  {i)> 
The  decision  of  the  county  court  judge  is  therafan 

Ealdane,  K.O.  (F.  E.  BmUh  with  him),  for  tin 
appellant. — An  appeal  lies  to  this  court  under  section 
120  of  the  County  Gourts  Act.  This  is  a  distinot  prih 
ceeding  from  tiie  arbitration  proceeding  ma 
Schedue  IL  (4),  and  the  right  of  appeal  given  than 
has  no  application. 

Lord  Alybbstonb,  L.G.J.— The  casein  the  Oonzt  of 
Appeal  {Leech  v.  Life  and  Health  Assurance  Assodaiios, 
49  W.  B.  482,  [1901]  1 K  B.  707)  shows  that  theceiino 
appeal  to  the  Court  of  Appeal  under  section  5  of  the 
Workmen's  Compensation  Act.  Under  seotioa  ^ 
there  is  a  statutory  subrogation  of  the  workmsnto 
the  rights  of  the  employer,  and  it  seems  to  ms  M 
the  matter  beiog  within  the  purview  of  the  oonoty 
court  judge,  the  ordinary  right  of  appeal  under  seotioD 
120  of  the  County  Courts  Act,  1888,  applies. 

Dabung  and  Channell,  JJ.,  concurred. 

Appeal  aUowed, 

Solicitors  for  the  appellants,  Bowdiffes,  Batsk  ^ 
Co,,  for  Pearoe  A  Ellis,  Wigan. 

Solicitors  for  the  respondent,  Chester  A  Co,^  ^ 
Fielding  &  Femihaugh,  Bolton. 


LTHB   END.  j 
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*,*  In  the  f  oUowinfT  Digest  the  betters  B.i.,  after  a  oase  indioate  the  Home  of  LotcU;  P.O.,  the  Privy 
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ACTION  :— 

Cauta  of  acHon—Cimtract,  Inducing  brtofJt  of— 
Juttijkation  —  Bona  fides.  —  The  plaintiff  was 
apprentioed  by  sn  indenture  to  W.  ft  W.  as  a 
stonemason,  and  they  employed  him  >e  a  labourer. 
By  one  of  the  mlei  of  the  trade  union  ol  which 
the  plaintiff  and  the  defendants  were  members, 
and  which  ralee  W.  A  W.  were  parties  to,  ft  was 
DTovided  "That  bovs  entering  the  trade  shall  not 


in  oonaeqnenoe  thwe  was  a  bieaoh  of  the  oontraot 
entered  into  between  tba  phnntUF  and  W.   A  V. 
The    plaintiff    brought    an    action    acainit   the 
defendants  tot  fwocnriog  radk  breach. 
Held,  on  Kipeal  from  the  oonntv  oonrt  jud| 


*i  m>m  the  oonntv  oonrt  jud| 
lent  tor  the  defeDoaots,  that  t 


who  nve  jndpnent  tor  the  defeDdaots,  that  toe 
plaintaff  wonla  have  a  oanae  of  action  agaiovt  the 
defendants  onleM  they  showed  thef  ware  justified 


Adminutralion . 


DIGEST. 


[Veeklf 
A  dmxniitration. 


ADSHNIBTBATION  :— 

1.  OoiU — ApportioTimetti — Rtal  and  peraoaai  etlnie 
—Land  Traru/er  Ad,  1897  (80  &  61  Vict,  c  65).  t.  2 
(3).  ~Tha  rule,  that  the  general  oosta  of  u 
adauaittratioa  aotioa  are  borne  bf  the  persoDal 
eat&te,  and  that  the  ooita  Are  borne  hj  tne  real 
estate  only  ao  far  as  they  have  been  iDoreMed  bj  fie 
adniiiiitratioii  of  the  real  estatn,  remtiui  aatlter^d 
bj  tho  Land  Trauifer  Act,  189T.— JOHES,  Bx 
Bloood  v.  Joiras,  CA.Z).  BuckUy,  J..  215;  [1902] 
1  Ch.  92  ;  71  li.  J.  Oh.  6 ;  85  L.  T.  608. 

2.  Oranl  to  maJiagtr  t>f  hank — Dtid  doe  to  hank  ~- 
Retainer. — Where  the  muiager  of  a  bank  had  been 
granted  adminittratioii  of  the  eatate  of  an  inteetatt 
who  wu  a  debtor  to  the  bauk. 

Held,  that  after  aa  order  forthe  adminiititioa  of 
t}ie  esttte  had  been  mode,  the  mtnagecoiald  not, 
ai  administrator,  retain  the  debt  da«  to  the  bank. 
— EiCHAKDH,  Be,  tiAWSONu,  Habtkt.  C7A.2>.  Comnt- 
Hardy,  J.,  ol ;    [1902]   1  Ch.76;    71  L  J.  Co.  68; 

85  L.  T.  452. 

3.  Inoperative  wiU — Intealaey — Advance  to  children 
— Hotchpot— StatuU  of  Distributions  (22  &  23  Car. 
2,  c.  10),  I.  5—1  WiU.  4,  c.  10.— Where  a  will  baa 
beoome  inoperatiTe  by  reason  of  t>ie  sole  executor 
and  univenal  devisee  and  iegat<i«  dying  in  the  life- 
time of  the  testator,  there  ii  an  ioteatacy  within 
section  5  of  the  Statute  of  Distributions,  and  the 
provisions  of  that  statute,  aa  to  children  ibaring 
in  the  residue  bringing  their  advaaoei  into  hotch- 
pot, apply. — FoKD,  BK,  Fosd  v.  Pord,  Gh.D. 
BucJciey,J.,9li  ri902]  1  Ch.  218;  71  L.J.  Oh.  24; 

86  L.  T.  809, 

4.  Insolvent  etlate— Secured  creditor — Withdrawal 
o/claiTO'^Oertificate — Dieatlowana  o/daim — Realiza- 
tion of  tacurity — Leave  to  prove— -Judicature  Act, 
1876  (38  &  39  VicL  e.  77),  1. 10— fl.  S.  C,  ord.  55, 
rr.  67,  70,  71.— By  seotion  10  of  the  Jodioature 
Act,  1876,  the  tales  in  bankruptcy  are  made 
applicable  to  the  adminlstratioa  of  insolvent 
eetatee  in  Chancery,  so  that  a  creditor  it  entitled 
to  avail  himself  of  any  rights  he  may  have  under 
the  rules  in  the  absence  of  an  established  praocioa 
in  Chanoery  to  the  contrary. 

A.  secured  creditor  in  ao  action  in  Chancery  for 
the  administration  of  an  insolvent  ettate  who,  in 
reliance  on  bis  seoarity,  witbdiaivs  bis  claim,  ii  not 
debarred  from  subsequently  ooniing  in  and  proving 
for  the  balance  of  his  debt  in  aooordance  with  the 
practice  in  bankruptcy  by  the  mere  fact  that  a 
certificate  has  been  mafie  in  whioti  hii  otaim  is 
stated  to  have  been  diiallowed. 

In  re  Hopkins,  Williami  v.  Hopkins,  29  W.  E. 
767,  18  On.  D.  370,  distaogoished.— UoUusDo, 
Bs,  FSKFIBLD  V.  HcUuKDO,  C.A.,  644;  86  L  T. 
814. 

6.  Order  qf  administration  of  assets — Intuffi^ency 
of  personalty — WiU—8tcret  trust  of  portion  of 
rettdue— Specific  gift  debars  the  will.— A  trstatrix  by 
hrr  will  gave  ber  residaarr  estate  to  A.,  and  by  a 
memorandum  not  admiatible  to  probate  and  sub- 
sequent to  the  date  of  will,  but  which  was  acknow- 
ledged by  A.,  to  constitute  a  trust  bioding  on  her, 
give  a  specific  portion  of  the  residue  in  trust  for 
certain  other  persons  therein  specified.  The  residue, 
after  deducting  therefrom  Uie  portion  bound  by 
the  memorandum,  proved  inaufBcieot  to  pay  the 
debts  and  testamentary  expenses  of  the  testatrix, 

Held,  that  the  beneficiaries  under  the  memo- 
randum, though  their  title  was  dehors  the  will, 
were  entitled  to  have  the  residnary  personal  estate 
not  comprised  in  the  memorandnm  axhausted  to 
pay  the   debts  and  expenses  before  the  property , 


boaud  by  the  memorandnm  was  r«aortad  to,  ss 
ittch  property  had  been  spedflcally  b«q<ie»tlLed 

Decision  of  Eekewich,  J.  (ante.  p.  54.  C>901]  *  '^ 
372),  reversed.— MUsQOCE,  Kb.  I.X.BWBI.TX  r.  Wul 
INOTON.  a^.,598;  [1902]  2  Cti.  220;  71  L  .' 
Cb.  667 ;  86  L.  T.  644 

6.  Power  of  appointment — Appointed  Juud—Vtbi 
receipt — Adminiitrator  with  will  annen&d. — Wbtn 
married  womau  having  a  genaral  pow«r  of  tppjus 
meut  over  a  fnod  of  personalty  Diakes  «n  appcac- 
of  the  fund  by  will  and  appoints  ^xecaUrn,  i 
the  said  ex<wators  die  without  having  provni 
will. 

Held,  that   tbe    admioistratrix    with    the  viL 
annexed  of  the  testatrix  oonld  giva  a  valid  : 
and  discbarge  for  all  the  settled  fnnda, — 'BMAfxa. 
Be,  Kbloby  v.  Hashisok,  Oh  D.  Ead^.  J.^ 
[1902]  1  Ch.  502 ;  71  L.  J.  Gb.  325  ;  86  I..  T.  411 

7.  Fraetice — Cotts — Pavier  of  appoiiittitetA 
ctssive  appointraentt  of  specific  tiant — Appotnlme^v 
residue — Costs  of  administering  trust  fami — SiCT 
dafy. — A  hosbuid  and  wife^  in  exeroiaa  of  a  ja 
power  of  appointment  over  a  trust  fsad  (fabJKl 
their  respective  life  estates  therein)  snumgit  til 
obildren  of  the  marriage,  appointad  thraa  sum  si 
£10,000  in  trust  for  their  thi«e  «ld«r  daoghters,  ssk 
app>inted  the  rasidne,  after  satiafjiog  the  tb« 
previoui  appoinbuents,  in  trust  for  thtaz  foam 
aaugbt«',  out  so  that  the  appointment  ataonld  tO, 
«X0Md  £10,000.  The  fund  waa  not  ■afBcieot  S 
provide  tor  the  appointment  of  the  fall  bus  A 
£10,000  to  the  fonrth  daughter.  Upon  the  St- 
tribtititm  of  the  fund. 

Held,  applyiog  the  rate  laid  down  by  OUit;. 
L.J.,  \XL  In  re  Sawidert,  [1898]  1  Ob.  17.  23,  tk< 
the  .general  ooeta  of  administering  ih«  litf 
fund,  including  the  ooata  of  rjUsing  the  ortrte  dat; 
payable  on  the  respeotive  deaths  of  the  hnslMDd  ud 
wife  and  the'ooats  of  raising  the  app^ntedsnH, 
ought  to  be  borne  rateably  by  the  fooe  Mpctalo! 
sums.— Ohisholu.  Re,  Ooddasd  t>.  Ktoca 
Ch  D.  Kekewic/i,  J. ;  [1902]  1  Ch.  457 ;  71  L.  J. 
Ch.  289;  SSL.  T.  183. 

8.  Settled  land—S<de  of  timber- 
an  order  of  the  ooart  timber  g 
settled  upon  A.  for  life,  with  n 
B.,  was  sold,  and  the  proceeds  inve 

H^,  that  as  between  tlie  h^ 
the  personal  representative  of  B 
the  sale  were  personalty,  and  an 
(after  the  deaths  of  A.  and  B. 
transfar  of  t^e  sum  to  the  legal  p 
tative  of  B.— Habtlht  v.  Pbi 
Coeeni-Hardy,  J.,  56 ;  [1901]  2  0 
Ch.746;  86  LT.  64. 

9.  Will— Beneficial  and  onerous 
together — Aggregate  gift — Onerous  U 
same  usei  asfreehfOldt — Incidence  of 
disclaim, — A  testetor  devised  free! 
toother  tor  life,  with  remaindei 
settlement,  and  bequeathed  his  leasi 
to  be  settled  to  the  same  uses ;  hi 
was  insnffloient  to  pay  his  legao 
death  he  had  contracted  to  pun 
estate  which  proved  to  be  wort 
pnrcbase- money  remaimng  nnpaic 
Among  his  leaseholds  was  a  hous 
after  his  death  for  a  sum  less  than 
on  it  by  mortgage.  On  a  Bumm< 
whether  the  excess  of  the  purohas< 
value  of  the  one  estate  and  the  mo 
the  other  were  chargeable  upon  tl 
real  estate  ot  upon  the  psisonal^, 
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Held,  that  all  the  re«l  estate  and  the  leaseholds 
ust  be  taken  to  be  comprised  in  one  gif  fc,  and  the 
devisees  ooold  not  reject  the  onerons  part  and  accept 
'fclie  bf'neficial,  and  that  both  charges  mnst  therefore 
l>e  paid  out  of  the  real  estate. 

Frtwen  v.  Law  Life  Aaaurance  Society  44  W.  B. 
682,  [1896]  2  Ch.  511,  followed.— ElQfSiNGTON 
CBaboit),  Rb,  Lonofobd  (Eabl)  v.  Kensington. 
Cfh.D.  Farwell  J.,  201 ;  [1902]  1  Ch.  203  ;  71  L.  J. 
Ch.  170 ;  86  L.  T.  677. 

See  also  Probate,  1,  2,  6 ;  WUl,  1,  7. 

%.lDMIBiLLTY.— See  Ship. 

^TDULTBBATION  :— 

1.  Butter — ArUde  not  of  the  nature^  auhatancef  and 
fimality  demanded — Adding  milk  to— Sale  of  Food  and 
Xhruge  Act,  1875  (38  &  39  Vict,  c  63),  «.  6.— A  pro-  j 
"vision  merchant  who  sells  to  a  purchaser,  who 
demands  butter,  a  compound  consisting  of  butter 
rnide  by  the  ordinary  proce«s,  in  whicti  a  large 
proportion  of  the  water  in  the  cream  or  milk  it 
eliminated,  to  which  was  added  milk  from  which  n ) 
"water  was  eliminated,  in  conseqaence  of  which  the 
compound  contains  an  excess  of  water,  is  guilty, 
tinder  section  6  of  the  Sale  of  Food  and  Drugs  Act, 
1876.  of  selling  to  the  prejudice  of  the  purchaser  an 
article  of  food  not  of  the  nature,  substatce,  and 
qunlity  demanded  by  the  purchaser. — Peabks  v. 
Knight;  Peabks  v.  Van  Tromp,  K.B.D,,  104; 
[1901]  2  E  B.  826  ;  70  L.  J.  E.  B.  1002;  86  L.  T. 
379. 

2.  Butter — Procese  of  blending  milk  with  hvUer — 
Increaeed percentage  of  water — Sale  of  Food  and  Drugs 
Act,  1876  (38  &  39  Vict.  c.  63),  s.  6.— A  purchaser, 
acting  OD  behalf  of  an  inspector  under  the  Sdle  of 
Pood  and  Drugs  Act,  asked  for  and  purchased  from 
the  appellants,  grocers,  half  a  pound  of  one  shilling 
butter,  which  on  analysis  was  proved  to  contain  7*8 
per  cent,  more  water  than  the  limit  of  16  per  cent, 
natural  to  butter.  This  excess  of  water  was  caused 
by  a  process  adopted  by  the  appellants  of  blending 
milk  with  butter.  On  the  wall  behind  the  butti^r 
counter  in  the  appellants'  shop  there  wa^  a  notice  in 
large  letters  that  the  butter  sold  by  them  was 
•<  choicest  butter  blended  with  pure  English  full 
cream  milk  by  new  and  improved  machinery, 
whereby  it  retains  about  20  to  24  per  cent,  of  mois- 
ture." This  notice  was  visible  to  anyone  going  into 
the  shop,  though  the  purchaser  in  this  case  did  not 
observe  it,  nor  was  his  attention  called  to  it. 

Held,  that,  as  an  ordinary  purchaser  entering  the 
shop  would  see,  aud  must  be  taken  to  have  seen,  the 
notice,  the  sale  took  place  upon  the  notice,  and  was 
a  sale  of  blended  butter  and  not  ordinary  butter, 
and  that,  therefore,  the  sale  could  not  be  considered 
a  sale  to  the  prejudice  of  the  purchaser  within  the 
meaniog  of  section  6  of  the  Sale  of  Food  and  Drugs 
Act,  1876,  and  that,  therefore,  no  o£Pence  had  been 
committed  under  that  section. — Peabks  v.  Hottgh- 
'lON,  K.B.D,,  606;  [1902]  1  E.  B.  889;  71  L.  J. 
E.  B.  386  ;  86  L.  T.  326, 

3.  Company,  eale  by--** Feraon^'-^Liahaity'-**  To 
the  prejudice  of  the  purcluuer'' — Knowledge  of  pur- 
chaser—Bale  of  Food  and  Drugs  Act,  1876  (38  &  39 
VicL  c.  63),  s.  ^--Interpretation  Act,  1889  (62  &  63 
VicL  c.  63),  s.  2,  sub-section  1.— The  Sale  of  Food  and 
Drugs  Act,  1876,  s.  6,  enacts  that  no  person  shall 
sell  to  the  prejudice  of  the  purohater  any  article  of 
food  or  any  drug  which  is  not  of  the  nature,  sub- 
stauce,  and  quality  of  tiie  article  demanded  by  such 
purchaser,  under  a  penalty  not  exceeding  £20. 

Held,  that  a  joint  stock  company  incorporated 
under  the  Oompanies  Acts  can  be  convicted  of 
an  ofienoe  under  section  6 : 


Held,  also,  that  a  sale  may  be  to  the  prejudice  of 
the  purchaser  within  section  6,  although  the  pur- 
chaser had  special  knowledge,  not  derived  from 
information  given  by  the  seller,  that  the  article 
void  was  not  of  the  nature,  substance,  and  quality 
demanded  by  him.  The  test  is  whether  the  sale 
would  have  been  to  the  prejudice  of  a  purchaser 
wbo  had  not  that  special  knowledge.— Peabks, 
QuNSTON,  &  Tee  (Limited)  v,  Wabd  ;  Hennen  v. 

SOUTHEBN     COXTNTIES      DaIBIES     Oo.     (LDOTBD), 

K,B.D. ;  [1902]  2  E.  B.  1 ;  71  L.  J.  E.  B.  666. 

4.  Food — Giving  of  false  warranty — Limit  of  time 
for  laying  information — Sale  of  Food  and  Drugs  Act, 
1876  (38  &  39  Vict.  c.  63),  a.  20Sale  of  Food  and 
Drugs  Act,  1899  (62  &  63  Vict,  c.  51),  ss,  19,  20,  sub- 
section 6 —Summary  Jurisdiction  Act,  1848  (11  &  12 
Vict,  c.  43),  0.  11. — An  information  imder  the  Sale 
of  Food  and  Drugs  Acts  in  respect  of  a  false 
warranty  must  bd  laid  within  six  months  of  the 
date  on  which  the  warranty  was  given.— ^hitaker 
V.  PoMFBET Bbothebs,  K.B.D.,  393 ;  [1902]  1 E.  B. 
661 ;  71  L.  J.  E.  B.  363 ;  86  L.  T.  420. 

6.  Food— Margarine— Excess  of  water — Sale  not  of 
nature,  substance,  andguaiity  demanded — Sale  of  Food 
and  Drugs  Act.  1876  (38  &  39  Vict.  c.  63),  «.  6.— 
Margarine  having  been  purchased  and  analyzed, 
evidence  was  given  that  it  contained  21  per  cent, 
of  water,  which  was  at  least  6  per  cent,  in  excess  of 
water  That  margarine  should  contain. 

Held,  that  the  vendor  was  rightly  convicted  of 
selling  to  the  prejudice  of  the  purchaser  margarine 
not  of  the  nature,  substance,  and  quality  demanded, 
contrary  to  the  Sale  of  Food  and  Drugs  Act,  1876, 
B.  6. — ^Bttbton  v.  Mattinson,  K.B.D,;SS  L.  T. 
770. 

6.  Food — Sale  **to  prejudice  of  purchaser** — No 
evidence  of  inferiority  of  article  sold — Addition  of 
glucose  to  marmalade. — To  a  person  who  asked 
for  a  pot  of  marmalade  a  grocer  sold  a  pot  of 
marmalade  which  was  found  to  contain  13  per 
cent,  of  starch  glucose.  The  glucuse  consisted 
of  sugar,  a  gummy  substance  which  had  no 
sweetening  property,  and  water.  There  was  no 
legal  standard  for  tbe  making  of  marmalade,  aud 
manufacturers  used  various  recipes,  and  for  many 
years  glucose  had  been  used  by  many,  though  not 
by  all,  manufacturers  in  the  making  of  it.  The 
glucose  to  the  extent  uied  was  not  injurious  to 
health,  aud  it  prevented  tbe  marmalade  from 
crystallizing  and  had  a  tendency  to  prevent 
mildewing  aud  fermenting. 

Held,  that  there  was  no  evidence  that  the  article 
supplied  was  wfrrior  to  the  article  demnnded  or 
was  adulterated,  and  no  evidence,  therefore,  that 
the  sale  was  a  sale  to  the  prejudice  of  the  purchaser 
within  the  me«nins:  of  sectioa  6  of  the  Sale  of  Food 
and  Drugs  Act.  1876.— SMITH  v.  WiSDBN,  K.B.D. ; 
85  L.  T.  760. 

7.  Food — Justices — Service  of  summons — Defendant 
a  limited  company — Sale  of  Fond  and  Drugs  Act — 
Companies  Act,  1862  (26  &  26  Vict.  c.  57),  s.  62.— A 
service  of  a  su'umons  under  the  Food  and  Drugs 
Acta  on  a  limited  cooipany  is  only  valid  if  served 
in  tbe  manner  prescribi'd  under  sectioa  62  of  the 
Companies  Act. — PearksY.  Richardson,  K.B.D,,  286; 
[1902]  I  K  B.  91 ;  71  L.  J.  K.  B.  18;  85  L.  T.  616. 

8.  Milk — Defence — Written  warranty — Application 
of  warranty  to  future  deliveries  of  milk — Evidence — 
Sale  of  Food  and  Drugs  Act,  1876  (38  &  39  Vict,  c. 
63),  s.  26.— In  a  prosecution  under  the  Sale  of  Food 
and  Drugs  Act,  1876,  for  adulterating  milk,  where 
the  defendant  relies  on  section  26  as  a  defence,  it 
is  sufficient  if,  in  order  to  prove  that  he  bought  the 
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milk  in  qnMtton  with»a  written  wairantyt  he  prove 
thftt  he  had  oontraoted  witb  dairymen  to  supply  him 
with  milk  daily;  that  they  gave  him  a  written 
warranty  with  respect  to  all  nulk  which  they  should 
so  supply,  and  that  the  milk  in  question  was  sold 
and  supplied  to  him  under  that  contract  and 
warran^.  He  need  not  prove  a  specific  written 
warranty  with  respect  to  eaioh  delivery ;  nor  need 
there  be  evidence  in  writiog  to  connect  the  milk  in 
question  with  the  warranty  on  which  he  relies. 

Laidlaw  v.  WiUon,  [1894]  1  Q.  B.  74,  followed. 

Harris  v  May,  (1883)  12  Q.  B.  D.  97,  and 
Bohertaon  v.  tiarria,  [1900]  2  Q.  B.  117,  not 
followed.— Elliot  v,  Pilohbe,  K,B.D,  ;  [1901]  2 
K  B.  817 ;  70  L.  J.  K.  B.  795 ;  85  L.  T.  50. 

9.  MUk — Bale  of  artide  not  of  naiure,  substance, 
and  quality  of  article  demanded — Milk  as  taken  from 
cow  deficient  in  fat — 8<de  of  Food  and  Drugs  Act, 
1875  (38  fi  39  Vict,  c.  63),  «.  6.— A  purchaser 
demanded  to  be  supplied  with  new  milk,  and  was 
given  an  article  whioh  came  direct  from  the  co^r 
and  which  had  not  been  tampered  with  or  adul- 
terated in  any  way,  but  whidi,  on  analysis,  was 
found  to  be  deficient  in  milk  fat.  This  defioienoy 
was  caused  by  the  abnormal  method  employed  in 
milkiDg  the  cows — ^viz.,  an  interval  of  sixteen  hours 
between  the  evening  milking  and  the  morning 
milkinfff  at  which  the  milk  in  question  was  drawn. 

Held,  by  Lord  Alverstone,  L.O.  J.,  and  Cbannell, 
J.  (Darling,  J.,  dissenting),  that  there  was  sufficient 
evidence  on  which  the  joetioeB  might  find  that  the 
seller  had  committed  tbe  offeoce  under  section  6  of 
the  Sale  of  Food  and  Drugs  Act,  1875,  of  selling  to 
the  prejudice  of  the  purchaser  aa  artide  not  of  the 
nature,  substance,  and  quality  of  the  article 
demanded.— Smithies  v.  Bridgb,  K,B  D.,  6S6; 
[1902]  2  K.  B.  13 ;  71  L.  J.  E.  B  555. 

10.  MUk — 8u4xessive  warranties — Jurisdiction  of 
magistrates —Sale  of  Food  and  Drugs  Act,  1875  (38 
A  39  Vict.  c.  63),  ss.  25,  27— 5a^  of  Food  and  Drugs 
Act,  1899,  s.  20,  sub-section  5,  6. — The  magisi rates, 
in  cases  where  the  sale  and  delivery  has  taken  place 
outside  the  jurisdiction  of  tbe  court,  have  no  juris- 
diction to  deal  with  a  case  of  giving  a  false  warranty, 
uiUess  the  warranty  was  given  to  the  person  from 
whom  it  was  purchased  t^r  analysis. — Maknbbs  v, 
Tylkb,  K.B.D.,  604;  [1902]  1KB.  901;  71 
L.  J.  K.  B.  585 ;  86  L.  J.  716. 

ADV0W80N  :— 

Bale  of  gUbe^PrivaU  Act{fi  &  7  Ret  c.  Avu)— 
Patron — Infant^Consent  to  sale— Trustees  of  sMe- 
ment — Ouardian, — By  a  private  Act  glebe  laud  was 
vested  in  trustees,  with  power  to  sell  with  the  oonspnt 
of  the  patron,  "  who  ahallbe  seised  of  the  advowson 
thereof  in  possession,  whether  for  an  estate  of 
inheritance  or  any  less  estate,  and  by  the  guardians 
of  any  such  patron  or  patrons,  being  au  infant  or 
infants." 

The  pstron  was  an  infant  whose  estates  had  been 
settled  by  an  indenture  which  provided  {inter  alia) 
that,  during  the  minority  of  the  patron,  the 
trustees  should  have  power  to  present  to  any  vacant 
benefloe* 

Heldf  that  the  trustees  were  not  entitled  to  the 
advowson  "for  any  estate  of  inheritance  or  aoy 
less  estate  "  within  the  meaning  of  the  Act ;  and 
that  the  guardian  of  the  infant  was  the  proper 
person  to  give  the  consent  to  the  side. — Leioh  v. 
Lbioh,  Ch.D.  Eady,  J.,  380;  [1902]  1  Oh.  400; 
71  L  J.  Ch.  195 ;  86  L.  T.  219. 

AKOCAL:-^ 

Horse-^Working  in  an  unfit  state — Guilty  know- 
ledge— Freventicn  of  Cruelty  to  Animals  Act,  1849 


(12  &  13  Vict,  c.  92),  a.  2.— The  appellant,  who  vai 
charged  with  causing  two  horses  to  be  worked  in 
an  unfit  state,  carried  on  business  in  Londoo,  ind 
the  two  horses  in  question  were  under  the  chsrgt 
of  one  L.  at  a  fturm  at  0.,  where  the  appeUut 
resided.  He  was  practically  always  away,  and  did 
not  see  the  horses  above  once  a  forfenight,  thfj 
being  under  the  entire  management  of  L.  Toen 
was  some  evidence  that  the  appellant  knew  that  tin 
horses  had  been  out  of  condition  at  some  time,  bnt 
no  evidence  was  given  as  to  the  date  when  thit 
was,  or  how  long  it  was  before  the  alleged  in- 
proper  workiog.  There  was  no  evidence  that  tiie 
appellant  had  interfered  with  L.,  had  given  vaj 
order  for  the  horses  to  be  worked,  or  knev  oi  their 
condition  on  the  day  in  question.  On  the  2ad  of 
May,  1901,  the  horses  were  being  worked  in  an  ns- 
fit  state.    The  justices  convicted  the  appellant 

Held  (allowing  the  appeal),  that  there  wai  i 
failure  on  the  part  of  the  prosecution  to  give  aay 
evidence  of  guilty  knowledge  with  regard  to  tbe 
offence  in  question. — Gbeeitwood  v.  Baoeeousi, 
K.B,D, ;  86  L.  T.  566. 

AKNUITY.— See  Will,  2 ;  Inland  Bevenue,  3. 

AFPOINTMENT.--See  AdminUtration,  6, 7 ;  Fov«. 
1-4. 

AEBITRATION  :— 

1.  Building  contract — Submission  of  ditptdet  to 
architect — Litigation  between  builder  and  architedr' 
Action  of  fraud — Application  to  revoke  submissm.— 
Where,  by  the  terms  of  a  building  contracfc,  all 
questions  are  submitted  to  the  arbitration  ci  u 
architect  appointed  by  the  boiiding  owners,  die  men 
fact  that  the  builders,  or  those  claiming  throu^ 
them,  bring  au  action  against  the  architect  chszgiiig 
him  with  traud  in  relation  to  the  contract  doei  not 
entiUe  them  to  revoke  the  submission. — Bslchibv. 
BoBDSAK  School  Sitb  akd  BuiLDizras  (Ldoted), 
C,A.  ;  85  L.  T.  468. 

2.  Stay  of  proceedings — Agreement  to  refer— Legd 
proceedings  in  respect  of  matter  agreed  to  be  rtfemi- 
Application  for  stay — Step  in  proceedings — Swnxum 
for  directionS'-Arbitration  Act,  1889  (52  &  53  Tid. 
c.  49),  s.  4—5.  8,  C,  ord.  30,  rr.  1,  2.— An  scto 
was  brought  for  breach  of  a  written  contract  whicb 
contained  an  agreement  to  refer  matters  in  disnati 
between  the  parties.  The  defendant  attendea  at 
chambers  on  the  hearing  of  a  summoni  for 
directions  taken  out  by  the  plaintiffs,  on  idiiohaB 
ordtr  was  made  that  the  plaintiffs  and  defendant 
should  respectively  make  discovery  of  dooonunti 
The  defendant  subsequentiy  applied  under  section  4 
of  the  Arbitration  Act,  1889,  for  a  atsy  (d 
proceedings. 

Held,  that  the  defendant  had  taken  a  step  in  the 
proceedings,  and  was,  therefore,  not  entitled  to  i 
stay. — CoTTKTY  Theatbss  Ain>  Hotels  (I^mitsd]  v. 
Knowlbs,  a  a.;  [1902]  1  K.  B.  480;  71L.  J.Kfi. 
351 ;  86  L.  T.  132. 

See  also  Insurance,  4;  Master  and  Servsnt,  2; 
Solicitor,  5. 

ASSIGNMENT  :— 

1.  Debt — Same  debt  assigned  to  different  persoM^ 
Priority— Notice  to  debtor — Debt  due  tofirm—Assi^ 
ment  by  one  partner  by  deed — Vcdid^. — ^A  debt  doe 
to  a  firm  was  assigned  by  one  partner  to  the  defoD- 
dants  by  writing,  and  was  subeeqnentiv  asaigiiail 
by  the  other  partner  to  the  plaintiff  by  deed.  Tbs 
plaintiff  gave  notice  to  the  debtor  before  tiie  defes- 
dants  did  so. 

Held,  that  there  was  a  valid  equitable  sssigmD^ 
of  the  debt  to  the  pi<^<wfffj  and  that,  havingM 
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Siven  noiioe  to  the  debtor,  he  was  entitLed  to  the 
ebt  in  priority  to  the  defendants. — ^Mabchant  v. 
MoBTON,  Down,  &  Co.,  K.B.D. ;  [1901]  2  K.  B, 
829 ;  70  L.  J.  E.  B.  820 ;  85  L.  T.  169. 

2.  Equitable  assignment — Order  given  hy  debtor  to 
his  solicitors  to  collect  his  debt  and  pay  third  party- 
Subsequent  deed  of  (usignment  fir  creditors.—Y,, 
being  the  debtor  of  0.,  B.  &  Co.,  and  the  oreditor 
of  W.  &  Sons,  instmoted  his  solicitors,  who  were 
suing  W.  &  Sons,  to  hold  the  proceeds  at  the  dis- 
potal  of  C,  B.  &  Oo.  Subsequently  F.  called  his 
creditors  together,  and  a  deed  of  assignment  was 
execnted  by  0.,  B.  &  Go.  with  the  other  creditors. 
The  solicitors  received  part  of  the  money  dne  from 
W.  &  Sons  before  the  execution  of  the  deed  by 
C,  B.  &  Oo.,  and  the  remainder  afterwsvds.  The 
deed  contained  a  danse  that  it  was  not  to  prejadioe 
the  rights  of  creditors  in  respect  of  securities  held 
against  any  person  but  the  debtor. 

Held,  that  this  was  a  good  equitable  assignment 
of  the  whole  of  the  proceeds  of  the  debt  of  W.  & 
Sons,  and  that  C,  B.  &  Ck).  were  entitled  as  against 
the  trustee  of  the  deed.— Pixmbb  v.  OtTLVBBWXLL, 
K.B.D. ;  85  L.  T.  758. 

3.  Assignment  of  debt — Absolute  ^assignment — 
Security  for  moneys  due  or  to  become  due  on  a  banking 
account— Right  of  assignor  to  sue — Judicature  Act, 
1873  (36  &  37  Vict.  c.  66),  s.  26,  sub-section  6.— The 
plaintiff,  a  builder,  entered  into  a  contract  with  the 
defendants  to  execute  certain  building  work  at  their 
hotel.  Subsequently  the  plaintiff,  by  an  instrument 
in  writing,  assigned  to  his  bankers,  by  way  of  con- 
tinuing security  for  all  moneys  due  or  to  become 
due  to  them  from  him,  all  moneys  due  or  to  become 
due  to  him  from  the  defendants  imder  the  contract. 
Notice  of  this  assignment  was  given  to  the 
defendants,  and  at  the  same  time  a  letter  was  written 
to  them  by  the  plaintiff  authorizing  and  requesting 
them  to  pay  the  moneys  to  the  bankers,  whose  receipt 
should  be  their  sufficient  discharge.  In  an  action 
by  the  plaintiff  to  recover  the  moneys  due  under  the 
contract, 

Held,  that  this  was  an  absoluto  assignment  not 
purporting  to  be  by  way  of  charge  onlv,  within  the 
meaning  of  section  25,  sub-section  6,  of  the  Judica- 
ture Act,  1873,  and  that  the  plsintiff  was  not  entitied 
to  sue.— HuoHBS  v.  Pump  House  Hotxl  Co.,  C,A.. 
660;  [1902]  2  E.  B.  190 ;  71  L.  J.  E.B.  630;  86 
Jm  T.  794. 

See  also  Bankrupcty,  17 ;  Contract,  1,  2 ;  Ftactice, 
8,  9. 

ATTACHMENT  :— 

1.  Foreign  order — Enrolment — Disobedience — Ser- 
vice in  England — Jurisdiction, — Motion  for  leave  to 
issue  a  writ  of  attachment.  An  order  was  made  by 
one  of  the  Land  Judges  of  the  Chancery  IHvision 
of  the  High  Court  of  Ireland  upon  the  respondent 
A.  H.  S  to  lodge  in  the  court  on  oath  aU  docu- 
ment in  his  custody,  power,  or  procurement  relating 
to  certain  property  in  Ireland  ordered  to  be  sold  ( or 
account  for  the  same  on  oath  )  within  ten  days  after 
service  of  the  said  order  upon  him.  By  an  order  made 
on  the  26th  of  March  1901,  the  Irish  order  was  ordered 
to  be  enrolled  in  the  Chancery  Division  of  the  High 
Court  of  Justice  in  Bngland.  On  the  1 1th  of  April, 
1901,  a  copy  of  the  order  of  the  26th  of  March,  1901 
was  personally  served  on  A.  H.  S.  in  London. 

Held,  that  as  the  order  to  lodge  the  deeds  in  court 
had  not  been  served  on  A.  H.  B.  in  Ireland,  and  no 
leave  had  been  obtained  to  serve  that  order  on 
A.  H.  S.  out  of  the  jutisdiotion,  there  had  been  no 
disobedience,  and  the  motion  for  leave  to  issue  a 
writ  attachment  must  be  refused.— Stkgb,  Bs, 
C.A. ;  85  L.  T.  736. 


2.  Non-payment  of  rates — Committal — Bankruptcy 
of  debtor — L^al  process — Jurisdiction — Debtors  Ady 
1869  (32  &  33  VicL  c.  62),  0.  ^^Ba/nhruptey  Act,  1883 
(46  &  47  Vict,  c.  52),  «.  10  (2).— Committal  for  non- 
payment of  rates  is  punitive,  and  is  not  **  a  legal 

Srooess  a^^ainst  the  property  or  person  of  the 
ebtor  *'  within  section  10  (2)  of  the  Bankruptcy 
Act,  1883.  The  court  has,  therefore,  no  jurlraio- 
tion  to  order  the  release  of  the  debtor  under  that 
sub-section  upon  proof  of  the  presentation  of  a 
bankruptcy  petition. — Bdggombe,  Bb,  C7.il.,  678. 

3.  Passing  off^Action  for-- Default  of  pleading — 
Injunction — Alleged  breach— E$toppel, — The  plaintiff 
brought  an  action  against  the  aefendants  for  an 
injunction  to  restrain  them  from  passing  off  goods 
alleged  to  be  a  colourable  imitation  of  those  of  the 

Slaintiff's  manufacture.  The  defendants  made 
«faidt  in  pleading,  and  the  injunction  was  gnnted 
in  due  course.  Later  it  appeared  that  a  similar 
artide  to  that  complained  oz  was  being  put  upon 
the  market  by  N.,  for  whom  the  defendimts  were 
acting  as  agents  for  sale.  On  a  motion  for  attach- 
ment of  the  defendants  for  breach  of  the  injunction 
no  direct  evidence  was  forthcoming,  and  the  case 
was  rested  on  admissions  by  the  defendants  (which 
the  court  held  to  be  insufficient)  and  on  the 
fact  that  the  defendants,  having  allowed  judgment 
to  go  against  them  by  default,  were  estopped  from 
saying  that  the  goods  complained  of  were  not  an 
imitation  of  those  of  the  plumtiff's  manufacture. 

Held,  that  in  these  ciroumstances  an  attachment 
could  not  issue. — Biflby  v.  Abthub,  Ch,D. 
Farwellt  J. ;  86  L.  T.  495, 735. 

4.  Release  from  custody — Judicial  separcUion — 
Order  to  pay  or  secure  wife^s  costs — Wi/e^s  costs  of 
proceedings  for  attachment  — Where  a  husband  who 
has  been  attached  and  imprisoned  for  contempt  of 
court  in  failing  to  obey  an  order  of  the  court  to  pay 
or  secure  a  sum  of  money  for  his  wife's  costs  m  a 
suit  brought  by  her  for  judicial  separation,  has 
afterwards  obeyed  the  order,  he  is  entitled  to  be 
released  from  custody.  The  oourt  will  order  him 
to  pay  all  his  wife's  costs  incurred  with  respect  to 
the  motions  for  attachmmt  and  release,  but  will 
not  make  the  payment  of  such  costs  a  condition 
preoedent  to  his  release. 

Jackson  V.  Mawby,  45  L.  J.  Ch.  53,  1  Ch.  D.  86. 
followed.— Aybbs  v.  Aykbb,  P,D.  A  Ad.D. ;  71 
L.  J.  P.  18 ;  85  L.  T.  648. 

BAILMENT:— 

Loss  of  chattel  owing  to  negligence  of  stranger — 
Action  by  bailee — Bailee  not  liable  to  bailor^ — The 
bailee  of  a  chattel,  who  is  under  no  liability  in 
respect  thereof  to  the  bailor,  can  maint>ain  an 
action  against  a  stranger  by  whose  neglif^ence  the 
chattel  has  been  lost  or  injured,  and  he  is  entitled 
to  recover  the  full  value  of  the  chattel  in  the 
one  case,  or  the  whole  amount  of  the  damage  in 
the  other. 

The  bailee,  having  recovered  the  full  amount  of 
the  damages,  must  account  to  the  bailor  for  his 
proportion  thereof ;  and  the  wrongdoer,  having 
paid  those  damages  to  the  bailee,  has  an  answer 
to  any  aotion  by  the  bailor. 

Claridge  v.  South  Staffordshire  Tramway  Co., 
[1892]  1  a  B.  422,  40  W.  B.  Dig.  11,  ovprruled.^ 
"  WntKFiJSLD,"  Thb,  CA.y  246;  [1902]  P.  42;  71 
L.  J.  P.  21 ;  85  L.  T.  668. 

BANEBB: 

1.  BUI  of  exchange — Cheque — Crossed  e^ue— fie- 
ceipt  of  payment  for  customer — Agent  for  ectlection — 
Crediting  customer  in  account — Crossing  of  cAeffve  by 
bwiJtw^'Draft  by  frraitcA  bank  on  headoffke — Vheq^te 
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drawn  on  other  branch  of  collecting  hank— Conversion 
■  —Bills  of  Exchange  Act,  1882  (45  &  46  Viot.  o. 
61),  88/  60,  82. — In  an  aotioQ  for  oonTersion 
it  appeared  that  the  plaiatifP't  derk  stole 
a  nnmber  of  drafts  payable  to  the  plaintiff's 
order,  and,  after  patting  on  them  forged 
endorsements  of  the  plaintiff*s  tignature, 
paid  them  into  a  branch  bank  of  the  defendants, 
where  he  had  no  aooount.  The  majority  of  the 
drafts  were  oheqnes  draim  on  other  banks, 
and  were  oroised  before  they  were  received 
by  the  defendants.  Some  of  them  were  cheques 
drawn  on  other  banks,  bat  were  not  crossed  when 
received  by  the  defendants.  Others  were  drafts 
sigaed  by  the  manager  of  another  branch  of 
the  defendants'  bank  and  addressed  to  the  defend- 
ants' head  office.  Others  were  cheques  drawn  on 
other  branches  of  tbe  defendants'  btnk.  The 
defendants  crossed  all  the  drafts,  whether  they  were 
crossed  before  or  not,  and  placed  the  amoants  at 
once  to  the  clerk's  credit.  In  nearly  every  case 
.  the  clerk  added  his  own  endorsement. 

Held,  that  the  defendants  were  liable  in  respect 
of  all  the  cheques  drawn  on  other  banks,  not  being 
protected  by  section  82  of  the  Bills  of  Bzohange 
Act,  1882 ;  for,  by  giviog  credit  to  the  clerk  at 
once,  they  acted  not  as  agents  for  collection  for  a 
customer,  bat  as  holders  of  the  cheques  for  value. 

Held,  also,  that  the  defendants  could  not,  by 
crossing  the  cheques  which  were  uncrossed  when 
they  reoelFed  them,  acquire  for  them  the  protection 
of  section  82. 

Held,  also,  that  the  defendants  were  liable  in 
respect  of  the  drafts  addressed  by  the  branch 
manager  to  the  head  office ;  for  such  drafts  were 
not  cheques  at  all,  and  on  that  ground  the  defend- 
ont«  were  not  protected  by  ssotion  82. 

Held,  also,  that  the  deftndaats  were  not  liable 
in  respect  of  cheques  drawn  on  other  branches, 
being  protected  by  nection  60.— Goedon  v.  London 
City  and  Midland  Bank,  (7.4.,  276 ;  [1902]  1 
K.  B.  242;  71  L.  J,  K  B.  215;  86  L.  T.  98. 

2.  Bill  of  Exchange  —  Crossed  cheque  —  "  Not 
negotiable  " — Receipt  of  payment  for  customer — Bills 
of  Exchange  Act,  1882  (46  &  46  Vi^.  c.  61),  ss  81 
and  82. — A  rate  collector  who  is  well  koown  and 
aconstomed  to  get  cheques  cashed  at  a  bsnk,  but 
hayiog  no  account  of  his  own  there,  is  not  a 
"  customer  '*  within  the  meaning  of  the  Bills  of 
Ezchaage  Act,  1882,  s.  82.  Should  a  btnk  cash 
for  such  a  person  a  cheque  drawn  upon  another 
bank  in  favour  of  such  a  person  as  payee,  but 
marked  *<  not  negotiable,"  and  afterwams  receive 
payment  of  the  amount  from  the  bank  on  which 
the  cheque  is  drawn;  if  the  cheque  had  been 
obtaiaed  by  such  payee  by  false  pretences,  the 
the  first- mentioned  iMuik  is  not  protected  from 
liability  to  t)ie  drawer  by  the  above  section. 

Dncision  of  the  Court  of  Appeal  (48  W.  B.  662, 
[1900]  2  Q.  B.  464)  reversed.— Great  "Western 
Railway  Co.  v.  London  and  Oottnty  Banking 
Co.,  H.L.,  60;  [1901]  A.  0.  414  ;  70  L.  J.  K.  B. 
915 ;  85  L.  J.  152. 

BANKRUPTCY : 

1.  Act  of  bankruptcy — Deed  of  assignment — Assent 
of  petitioning  creditor — Dday  in  presenting  petition. — 
A  creditor  who,  knowing  that  the  debtor  has 
executed  a  deed  of  assignment,  unduly  delays  the 
presentation  of  a  petition  will  be  taken  to  have 
assented  to  the  deed. 

The  mere  sending  of  a  representative  to  a  meeting 
of  creditors  who  takes  no  part  in  the  proceedings, 
does  not  bind  the  creditor  who  sends  him  to  any 
course  that  may  be  agreed  upon  at  such  meeting. — 


Oare,   Rb,  Jacobs,  Bx  parte,   Bkcy.,  336;   85 
L.  T  552. 

2.  Act  of  bankruptcy —Deed  of  aseignment  for  iiu 
benefit  of  creditors— Notice — Delay  in  presentation  of 
petition— Bankruptcy  Act,  1883  (46  &  47  Viet  c  52}, 
0.  4  (1)  (a)  — Wnere  a  creditoi>,  who  ii  aware  that 
the  debtor  has  executed  a  deed  of  assignment  fnr 
the  benefit  of  creditors,  does  not  assent  to  the  deed, 
and  expressly  reserves  his  right  to  take  bankruptcy 
proceedings,  he  is  entitled  to  suooeed  on  a  petition 
founded  on  the  deed,  even  though  there  be  aotne 
delay  in  presenting  the  petition. 

In  re  Carr,  Ex  parte  Jacobs  {ante  p.  336,  85  L.  T. 
Rep.  552),  distingnished.— Day,  Rb,  Hamkonb,  Ex 
PARTE,  Bkcy,,  448  ;  86  L.  T.  238. 

3.  Act  of  bankruptcy — Sale  of  business  effects  io 
company  for  worthless  second  debentures  —  Hire- 
purchase  agreement — BiU  of  sale — Bankrupitcy  Ad^ 
1883  (46  &  47  VicL  c  52),  s.  4.  sub-section  (1)  (b)- 
BilU  of  Sale  Act.  1878  (41  &  42  VicL  c.  31 },  m.  4,  6 
—Bills  of  Sale  Amendment  Act,  1882  (45  &  46  VidL 
c.  43),  88,  8,  9.. — W.,  who  oaziied  on  an  eixtenBivB 
bnsioess,  had  been  financed  by  D.  .  In  April,  1900, 
he  asked  D.  for  a  loan  of  £1,000,  and  it  was 
eventually  arranged  that  D.  should  porchaae  pert 
of  the  plant  of  his  business  for  £1,000.  and  W. 
should  re-purchase  it  under  a  hire-purchase  agree- 
ment. In  the  following  July  a  similar  transactian 
took  place  under  which  W.  received  £2,000.  The 
lure-purchase  agreements  contained  a  lioenoe  to 
seize  and  sell.  On  the  6th  of  February,  1901,  W. 
assigned  to  the  defendant  company  all  hta  tiads 
assets,  including  the  chattels  comprised  in  the  two 
hire-purchase  agreements,  but  retaioed  book  debts 
of  the  nominal  value  of  £1,760,  wliich  realized 
£700.  The  consideration  for  the  assignment  was 
£3,700  in  second  debentures  and  £100  in  cash.  D. 
took  first  debentures  of  the  nominal  value  of  £3,000. 
At  the  date  of  the  asiignment  to  the  company  W. 
owed  £4,000.  exdudiog  his  debt  to  D.  Ibe 
company  went  into  liquidation,  and  its  assets  were 
insufficient  to  satisfy  the  first  debentures. 

Held,  (1)  that  the  assignment  to  the  oompany 
was  void  as  an  act  of  bankraptcy;  (2)  that  the 
traosastions  resulting  in  the  hire-puroha<e  agree- 
ments were  in  reality  loans,  and  were  void  under 
the  Bills  of  Sale  Acts  owing  to  the  power  to  seize 
and  sell,  and  thst  the  chattels  comprised  ther«an 
had  not  passed  to  D.  by  a  title  antecedent  to  the 
sale  to  the  company. — Wheatley*8  Trtjstsx  v. 
Wheatlsy,  Bkcy. ;  85  L.  T.  491. 

4.  Action  for  trespass — Claim  for  personal  damage 
— Bankruptcy  of  plaintiff — Cause  qf  action  remaining 
in  plaintiff. — An  actiou  was  brought  for  trespass 
and  convereion  of  goods,  and  damages  were  dammed 
for  the  personal  ioconvenience  thereby  oooasiooed 
to  the  plaintiff.  The  plaintiff  subeequently  became 
bankrupt. 

Held,  that,  the  damage  to  the  goods  being 
admitted  to  be  nominal,  the  essential  cause  of  action 
was  the  personal  injury  to  the  plaintiff,  and  thai 
this  cause  of  action  did  not  pass  to  the  tnutee  in 
bankraptcy,  but  remained  in  the  plaintiff,  who  was, 
therefore,  entitled  to  prosecute  his  action. 

As  to  wberd  one  and  the  same  oaufC  of  action 
results  in  substantial  damage  to  the  property  4ii  the 
bankrupt,  as  well  as  injury  to  his  persoo,  Qucere, — 
BosE  V.  Bttokstt,  C.A.,  8;  [1901]  2  E.  B.  449; 
70  L.  J.  K.  B.  736 ;  84  L.  T.  670. 

5.  Assignment  for  benefit  of  ereditor^-^Loaae — 
Action  against  assignee  for  rent — Adjudication  of 
bankruptcy  after  commencement  of  cteHon,  but  hefort 
trial — Uelation    back — Disclaimer — Bankruptcy  Act^ 
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1883  (46  &  47  Vict.  c.  62),  m.  43,  44.— The  pluntiffs 
g^-ftnted  a  leaae  to  B.  B.  made  an  assigameat  of  all 
lier  propertf,  inolndiog  the  lease,  to  we  defendant 
for  the  benefit  of  her  creditors.  A  petition  in 
baokraptoy  wai  presented  against  B.,  alleging  the 
assignment  as  the  act  of  bankruptcy.  The  plaintiffs 
brouffht  an  action  against  the  defendant  for  rent 
whion  aoonied  due  after  the  assignment.  After  the 
commencement  of  the  action,  and  before  tiiie  trial, 
B.  was  adjudicated  bankrupt  and  the  trustee  in 
bankruptcy  disclaimed  the  lease. 

Hold,  that  the  plaintiffs  were  entitled  to  recover 
the  rent  from  the  defendant. — Stein  v.  Pope,  CA., 
374;  [1902]  1  K.  B.  595;  71  L.  J.  E.  B.  322;  86 
L.  T.  283. 

6.  Bankruptcy  notice — Judgment  creditor — Seizure 
by  sheriff  under  fi.  fa. —  WithdrawcU  without  return 
to  writ — Right  to  issue  notice — Bankruptcy  Act,  1883 
(46  &  47  Vict.  c.  52),  s.  4  (1)  (g).-~A  judgment 
creditor  issued  a  writ  of  ^.  /a.  against  the  judgment 
debtor's  goodn,  but  on  learning  that  all  tbe  g  kxjs 
at  th-)  debtor's  residence  were  claimed  by  third 
parties,  durected  the  sheriff  to  withdra^r,  which  the 
sheriff  did  without  making  any  return  to  the  writ. 
The  judgment  crisditor  then  issued  a  bankruptcy 
notice  for  the  amount  of  the  debt  against  the  judg- 
ment debtor 

Held,  on  the  evidence,  that  the  sheriff  was  never 
In  poeseision  of  any  goods  of  the  judgment  debtor, 
and  that  the  judgment  creditor  accordingly  had  a 
right  to  issue  the  bankruptcy  notice,  since  there 
was  no  stay,  express  or  implied,  nor  had  the  sheriff 
realized  anything  by  the  seizure  or  sale  of  the  g^oods 
of  the  debtor  f  jr  which  he  was  bound  to  acoount 
or  make  a  deduction  from  the  judgment  debt. — 
Debtob,  a.  Be,  Judqmbnt  Cbeditob,  Ex  parte, 
C,A.,  609 ;  [1902]  2  Q.  B.  260, 

7.  Bill  of  saU—BiUs  of  Sale  Act,  1878  (41  &  42 
Vict.  c.  31),  0.  4— Bills  of  Sale  Act,  1878,  Amendment 
Act,  1882  (45  &  46  Vict.  c.  43),  s.  8— Hiring  and 
purchase  agreement. — Mellor,  a  publican,  being  in 
want  of  money  to  complete  the  purchase  of  a  hotel, 
aDplied  to  the  defendants  for  a  loan  of  £2,000. 
They  refused  to  lend  on  a  fourth  mortgage  of  the 
hotel,  and  Mellor  refused  to  give  them  a  bill  of 
sale.  It  was  therefore  arranged  that  the  defendants 
should  buy  the  furniture  in  the  hotel  from  the 
vendor  for  £2  000  instead  of  Mellor  and  should  let 
the  furniture  to  Mellor  imder  a  hiring  and  purchase 
agreement.  Mellor  subsequently  became  bankrupt, 
and  the  furniture  was  claimed  by  the  trustee  in  the 
bankruptoT. 

Held,  that  the  defendants  had  purchased  the 
furniture  as  trustees  for  Mellor,  who  was  tiie  real 
owner,  and  that  they  had  no  title  to  the  goods 
except  under  the  hiring  at)d  purchase  agreement, 
which  was  void  for  want  of  r^istration  as  a  bOl  of 
sale. 

BeckeU  v.  Tower  Assets  Co.,  39  W.  B.  438,  [1891]  1 
Q.  B.  538,  followed.— Mellob*s  Tbustee  v.  Maas 
Bkcy.,  Ill ;  [1902]  1  K.  B.  137 ;  71  L.  J.  K.  B.  26; 

85  L.  T.  490. 

8.  Fraudtdent  conveyance — Transfer  of  whole  of 
debtor's  property  for  a  past  debt — Protected  traneaction 
-^Bankruptcy  Act,  1883  (46  dh  47  Vict.  c.  52),  ss.  4 
(1)  (b)^  49. — A  transfer  of  the  whole  of  a  debtor's 
property  for  a  past  debt  is  not  protected  by  section 
49  of  the  Banlmiptcy  Act,  1883,  though  a  similar 
transfer  for  a  present  consideration  may  be  protected 
by  that  section. 

Shears  v.  Goddard,  44  W.  B.  402,  [1896]  1  Q.  B. 
406,  distinguished. — Jxtkes,  Be,  Offioial  Be- 
OEiYEB,  Bx  FABTE,  Bkcy.,  560 ;  [1902]  2  E   B.  58 ; 

86  L.  T.  456. 


9.  Interpleader — Property  divisible  among  creditors 
— Property  held  on  trust — Assignee  for  benefit  of 
creditors — Bight  of  indemnity  over  assets — Lien 
passing  to  trustee  in  bankruptcy — Execution  creditor — 
Bankruptcy  Act,  1883  (46  db  47  Vict.  c.  52),  s.  44.— 
The  assignee  of  a  business  under  a  deed  of  assign- 
ment for  the  benefit  of  creditors  who  iocurs  debts 
in  carrying  on  the  business  has  a  right  of 
indemnity  or  lieu  over  the  assets  of  the  business 
which  on  his  bankruptcy  pastes  to  his  trustee. 

The  assignee  of  a  business  under  such  a  deed 
incurred  a  debt  in  carrying  it  on  for  which  judg- 
ment was  signed  agaiost  him,  and  the  judgment 
creditor  seiisiS  some  of  the  assets  of  the  business 
in  execution.    The  assignee  then  became  bankrupt. 

Held,  that,  although  the  assets  of  the  business 
were  properly  held  by  the  assignee  on  trust,  and 
so,  by  virtue  of  section  44  of  tbe  Bankruptcy  Act, 
1883,  were  not  divisible  among  his  creditors,  yet 
the  trustee  in  bankruptcy  had  such  an  interest  in 
them  as  to  entitle  him  to  succeed  in  an  ioterpleader 
issue  agaiust  the  execution  creditor. 

Decision  of  the  Divisional  Court  (49  W.  B.  495, 
[1901]  1 Q.  6. 108)  affirmad.— Jennings  v.  Mather, 
O.A.,  52 ;  [1902]  1  K.  B.  1 ;  70  L.  J.  K.  B.  1032 ; 
85  L.  T.  396. 

10.  Order  for  summary  bankruptcy — Claim  for 
over  £200  not  arising  out  of  the  bankruptcy — 
Jurisdiction. — An  order  for  summary  administra- 
tion having  been  made  under  section  121  of  the 
Bankruptcy  Act,  1883,  the  offioial  receiver  applied 
to  the  county  court  judge  for  an  order  against  a 
third  party  to  pay  him  £343.  This  claim  did  not 
arise  out  of  the  bankruptcsr. 

'  Held,  that  the  county  court  had  no  juasdiotion. 
The  jurisdiction  is  the  same  in  summary  as  in 
ordiuary  bankruptcies. — Billing,  Be,  Official 
^ceivee,  Bx  FABTE,  Bkcy. ;  86  L.  T.  689. 

11.  Petition — Attestation — Amendment.'^A.  bank- 
ruptcy petition  not  properly  attested  under  rule 
146  ought  if  possible,  to  be  amended  at  the  hear- 
ing.—Debtob,  A,  Be,  Petitioning  Cbeditobs, 
Ex  FABTE,  Bkcy. ;  86  L.  T.  688. 

12.  Petition — Production  of  debtor* s  books — Calling 
debtor  to  prove  acts  of  bankruptcy — Practice. — ^Upon 
the  hearing  of  a  baokruptcy  petition,  the  petition- 
ing creditor  is  entitled  to  call  f  jr  the  production  of 
the  debtor's  books. 

Semblcy  the  petitiouing  creditor  is  also  entitled  to 
call  the  debtor  for  the  purpose  of  proving  the  acts 
of  bankruptcy  alleged  against  him.— Debtob,  A, 
Be,  Haes,  Bx  FABTE,  C.A.,  182;  [1902]  1  E.  B. 
a8 ;  71  L.  J.  K.  B.  102 ;  85  L.  T.  564. 

13.  Pledge — Property  of  bankrupt — Bdation  back 
of  trustee's  title— Bankruptcy  Act,  1883  (46  &  47 
Vict,  c  52),  s.  44. — A  pledgee  of  goods  is  bound  to 
return  the  goods  to  the  pledgor  when  paid  the 
amount  advanced  upon  them,  even  though  he  has 
notice  that  the  pledgor  has  committed  an  act  of 
bankrup'cy  within  three  months  pri'xr  to  the  date 
of  such  return  of  t^e  goods.  —  Lawfobd  & 
Lawbenoe,  Be,  The  Tbustee,  Ex  fabte,  Bkcy., 
592 ;  86  L.  T.  693. 

14.  Private  examination  of  witness  in  foreign 
country — Jurisdiction — Bankruptcy  Act,  1883  (46  & 
47  Vict.c.  52),  ss.  27,  105,  118.— The  court  has  no 
power  und«r  section  27  of  the  Bankruptcy  Act, 
1883,  to  make  an  order  for  tbe  private  examination 
of  witnesses  in  a  foreiffn  oouotry. — Dbuokeb,  Be, 
(No.  2),  Bkcy.,  592 ;  [1902]  2  E  B.  210 ;  71 L.  J.  K  B. 
688 ;  86  L.  T.  692. 

15.  Proof  of  deibts — Breach  of  contract — Ikmages 
in  tort—Bcmkru^cy  Act,  1883  (46  A  47  Vict.  c.  52), 
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«.  37. — S.  stored  go^ds  with  H.  under  a  verbal  con- 
tract, in  breach  of  which  H.  sold  the  goods.  S. 
brought  an  action  against  H.,  and  in  the  statement 
of  claim  set  out  the  contract  and  its  breach,  but 
made  no  daim  for  damsges  for  breach  of  contract, 
but  only  for  detinue  and  conyersion.  Before  judg- 
ment a  receivhig  order  was  made  againit  H.,  of 
which  S.  had  notice. 

Held,  by  Wright,  J.,  that  8.,  haying  elected  to 
sue  in  tort  rather  than  contract,  must  abide  by  the 
result,  and  that  the  trustee  in  H.'s  bankruptcy  bad 
rightly  rejected  8/s  proof  founded  on  that  judg- 
ment debt  and  costs. 

Held,  by  Court  of  Appeal,  that  on  S.  nndertaking 
to  abandon  the  judgment,  and  stay  all  further  pro- 
ceedings under  it,  she  should  be  permitted  to  carry 
in  a  proof  in  tiie  bankruptcy  for  damages  for 
breach  of  contrAct.-— HoPKms,  Se,  Ds  Stedingk, 
Ex  PARTE,  a  A.,  86  L.  T.  676. 

16.  Proof  of  debts — Legacy — Direction  giving  legatee 
power  to  retain  debt  due  to  teeUxtor  in  or  towards  satis- 
faction  of  legacy — Specific  legacy — Abatement — ^Tue 
testator  bequeathed  to  his  son  £10,000,  and  directed 
that  as  regards  any  money  due  to  him  at  his 
decease  from  that  legatee  the  same  should  (but  not 
to  an  amount  exceeding  £10,000)  be  set  off  and 
retained  in  or  towards  satisfaction  of  the  legacy. 
The  legatee  was  indebted  to  the  testator's  estate, 
and  the  executors  obtained  j  ud^  ment  against  him  for 
£26,398  12f.  6d.,  after  giving  credit  for  the  amount 
of  tbe  legacy.  The  legatee  became  bankrupt,  and 
the  testator's  estate  proyed  insufficient  to  pay  the 
legacies  in  full.  The  executors  proyed  in  the  bank- 
ruptcy for  £5,356  Is.  2d.,  the  difference  between 
the  amount  of  tbe  legacy  of  £10.000,  wirh  which 
the  bankrupt  had  been  credited,  and  £4,643  18s.  lOd., 
the  proportion  due  on  abatement. 

Held,  that  the  legacy  was  not  specific,  and  tts 
subject  to  abatement,  and  th«t  the  proof  must  l>e 
admitted.— -BioHABDsoN,  In  be,  Thompson,  Ex 
PABTB,  Bkcy. ;  86  L.  T.  25. 

17.  Property  of  bankrupt — Assignment  of  chose  in 
action — Notice  of  assignment — Bankruptcy  Act,  1883 
(46  &  47  Vict.  c.  52),  s.  44.— Prior  to  the  bankruptcy 
the  bankrupt  had  borrowed  money  from  his  wife, 
and  deposited  a  life  poh'cy  with  her  as  security  for 
the  loav. 

The  trustee  gaye  notice  of  the  bankruptcy  to  the 
insurance  company  before  the  wife  gaye  notice  of 
her  claim. 

Held,  that  the  fact  of  the  trustee  haying  been  the 
first  to  give  notice  to  the  insurance  company  did 
not  effect  her  title  as  an  incumbrancer  for  yalue 
prior  to  the  bankruptcy.— Wallis,  Se,  Trustee, 
The.  Ex  paetb,  Bkcy.,  430;  [1902]  1  K.  B.  719; 
71  L.  J.  K.  B.  466  ;  86  L.  T.  237. 

18.  Property  of  bankrupt — Money  paid  to  settle 
bankrupt^/  petition— Bankruptcy  Act,  1883  (46  &  47 
Vi€t,  c.  52),  0.  44.— The  debtor  gaye  his  solicitors  a 
charge  to  secure  inter  alia  a  sum  to  be  paid  by  them 
in  settlement  of  a  bankruptcy  petition  presented  by 
tbe  respondents.  The  solicitors  paid  that  sum  to  the 
respondents,  who  withdrew  their  petition.  The 
debtor  was  subsequently  made  bankrupt  upon  a 
petition  presented  within  thrte  months  of  the  act 
of  bankruptcy,  of  which  the  respondents  had 
notice. 

Held,  that  the  trustee  in  the  bankruptcy  was  not 
entitled  to  recoyer  from  the  respondents  the  sum 
paid  to  them  in  settlement  of  their  petition,  as  it 
neyer  was  the  debtor's  money. 

In  re  Snyder.  Ex  parte  Pixley,  8  Morr.  127,  dis- 
tinguished.—Dbuoseb,  Be,  The  Tbustee,  Ex 
PABTB,  Bkcy.,  543  ;  [1902]  2KB.  55,  237. 


19.  Property  of  bankrupt— Relation  back  of  trtMt 
title— Money  paid  for  bets— Protected  transadion— 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  i.  49  - 
Money  paid  away  by  a  debtor  after  an  act  of  buk- 
ruptcy  committed  within  three  months  before  the 
presentation  of  a  bankruptcy  petition  against  him, 
upon  which  he  is  adjudicated  bankrupt,  can  be 
recoyertd  by  his  trustee  in  bankruptcy  in  like 
manner  as  goods  transferred  by  him  or  their 
proceeds  can  be  recoyered. 

A  debtor,  aftf r  he  had  committed  an  act  of 
bankruptcy,  paid  to  the  defendant  a  sum  of  monej 
in  respect  of  a  bet  which  he  had  lost  to  the 
def«*ndant,  and  he  also  deposited  ^  with  tilie 
defend  emt  a  sum  of  nxou^j  as  security  fot  beti 
which  he  had  made  with  him.  Tue  defeodaot 
won  the  bets  and  rebdned  the  mooey.  Sub- 
sequently a  receiying  order  was  made  againet  the 
debtor,  founded  on  tbe  act  of  bankruptcy,  and  he 
was  adjudicated  bankrupt. 

Held,  that  tue  tranaactions  were  not  protected  by 
section  49  (c)  (d)  of  the  Bankruptcy  Act,  1883.  m 
the  money  was  paid  without  yaluable  consideratioa, 
and  that  the  trustee  was  entitled  to  recoyer  the 
money.— Waed  v.  Fey,  C.A.,  72;  85  L.  T.  894. 

20.  Property  of  bankrupt— Bq^uted  ownerakip- 
Building  agreement — Mortgage^ Poxoer  of  morigagK 
to  seize  if  builder  **  become  bankrupt  **—Bankn^ 
Act,  1883  (46  &  47  Vict.  c.  52),  s.  44— A baUder 
entered  into  a  building  agreement  which  provided 
that  all  the  materials  and  plant  brought  upon  the 
ground  should  "be  deemed  to  be  annexed  to  the 
freehold,"  and  mortgaged  all  his  interest  under  the 
aarreement  by  a  deed  proyiding  (tnieroZia)  that  if 
the  builder  eliould  "  become  btmuiipt "  the  moit- 
gaffee  might  take  possession  and  complete  the 
buildings.  The  mortgagee  took  possession  on  the 
day  a  receiying  order  was  made  ageunst  the  builder 
on  which  he  was  subsequently  adjudicated  baok- 
rupt. 

Held,  that  the  mortgagee  was  not  entitled  to 
seize  because  "become  bankrupt"  maant  "be 
adjudicated  a  bankrupt.*' 

Held,  also,  that  the  plant  and  materials  on  the 
land  at  th«  date  of  the  commencement  of  the 
bankruptcy  were  in  the  order  and  disposition  o( 
the  bankrupt,  with  the  consent  of  tbe  freeholder, 
who  was  the  true  owner,  and  passed  to  the  traibee 
in  the  bankruptcy. 

In  re  Ginger,  46  W.  E.  144,  [1897]  2  Q.  B.  461, 

followed.— WSIBEING,      Be,      WaBD,     Bx      FiLEH. 

Bkcy.,  460 ;   [1902]  1  K.  B.  713 ;  71  L,  J.  K.  B. 
389 ;  86  L.  T.  455. 

21.  Property  of  bankrupt — Reputed  ownenhip— 
Order  and  disposition — Bankruptcy  Act,  1883  (46  & 
47  Vict.  c.  52),  s  44. — A  clause  in  a  building  oon- 
traot  whereby  it  is  proyided  that  "  all  plant,  work, 
or  materials  brought  to  and  left  upon  the  gronod 
by  the  contractor  shall  be  conaidered  the  property" 
of  the  building  owners,  does  not  constitute  them 
the  true  owners  thereof  for  the  purpose  of  oonaeot 
to  reputation  of  ownership  by  the  contraotor." 
Keen  &  Keen,  Be,  Bbistol  School  Boabd,  Ex 
PABTE,  Bkcy.,  334 ;  [1902]  1  K.  B.  555 ;  71  L.  J. 
K.  B.  487  ;  86  L.  T.  235 

22.  Property  of  bankrupt— Verbai  contract  witt 
solicitor  to  act  in  the  bankruptcy — Paymient  of  husp 
sum — Repayment. — A  solicitor  reoeiyed  from  a  dsflot 
a  lump  sum  under  a  yerbal  contract  to  act  for  him 
in  hii  bemkruptoy  proceediogs. 

Held,  that  the  amount  so  paid  must  be  repaid  to 
tbe  trustee,  less  costs  incurrod  to  the  date  of  the 
receiying  ordfr. — Makdeb,  Be,  The  Officui 
BBGEiyEB,  Bx  PABTE,  Bkcy. ;  86  ti.  T.  234. 
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23.  Bepcrt  of  officicU  receiver — Offence  under 
Debtors  Act — Ooneideratum  by  ihe  court — Order  to 
proeecute—Debtore  Act,  1869  (32  &  33  Viet.  c.  62),  a.  16 
—Bankruptcy  Act,  1883  (46  &  47  Viet.  e.  62)  a.  164.— 
Where  an  offioial  rf of^iyer  reports  that  a  bankmpt 
has  been  guilty  of  cffences  nnder  the  Debtors  Act, 
it  is  the  duty  of  toe  ooart  to  ooosider  the  report 
and  to  decide  whether  the  baokmpt  should  be 
prosecuted ;  bat  there  is  no  duty  imposed  on  the 
court  to  decide  at  any  particular  time  as  to  a  prose- 
cution—-Dunn,  Ss,  Opfioial  Bbobiveb,  Es 
PAETB.  O.A.,  183 ;  [1902]  1 K.  B.  107 ;  71 L.  J.  K.  B. 
83 :  85  L.  T.  567. 

24.  Scheme  of  arrangement  —  DebU  reUaaed  by 
deeda  delivered  aa  eacrowa  pending  approval  of  acheme 
by  oourtSight  of  rdeaaing  creditora  to  vote. — ^In  the 
absence  of  fraud  the  security  required  by  the  Bank- 
ruptcy Act,  1890,  s.  3  (9)  need  not  extend  to  debts, 
releases  for  which  ha^e  been  exeauted  and  delivered 
as  escrows  to  take  effect  on  the  aoproyal  of  the 
scheme  by  the  court ;  buc  the  creditors  who  haye 
executed  such  releases  have  no  interest  entitling 
them  to  rote  upon  the  scheme. — Bainss.  Kb, 
BoABD  OF  Tbadb,  Bx  pabtb,  Bhcy. ;  86  L.  T.  691. 

25.  Scheme  of  arrangement — Declaration  oftruat'^ 
Withdrawal  of  proofa — Deibta  provable — Conduct  of 
dehtor-'Bankruptcy  Act,  1890  (53  &  54  Vict  c.  71), 
a.  3,  aub-aection  9. — *'  Debts  proy»ble  "  under  the 
Bankruptcy  Act,  1890,  s.  3  (9),  means  debts 
provable  at  the  time  wh^n  the  scheme  of  arrange- 
ment comes  before  the  court  for  approval,  and  not 
when  the  receiving  order  is  nuMle. 

Bash  and  hazardoas  speculation  on  the  part  of 
the  debtor  is  not  of  itself  necessarily  a  ground  for 
refuiiog  to  sanction  a  scbeme  of  arrangement. 

Misconduct  of  a  debtor  does  not  make  it  against 
public  pdliuy  to  sanction  a  scheme  unless  the  mis- 
conduct U  of  a  grots  character. —  B.  A.  B.,  Bb, 
C.A.,  229 ;  [1902]  1  K.  B.  457 ;  71 L.  J.  E.  B.  356 ; 
85  L.  T,  773. 

26.  Stay  of  proceedinga — Power  of  county  court  to 
atay  proceedinga  in  High  Oourt, — The  power  given  to 
the  Bankruptcy  Court  under  the  Bankruptcy  Act, 
1883,  s.  10  (2)  to  stay  proceedings  against  a  debtor 
ought  not  to  be  exercised  by  the  county  court 
where  the  Blgh  Oourt  has,  with  knowledge  of 
bankruptcy  proceedings,  allowed  the  matter  to 
proceea — Biohabbson  &  Oook,  Bb,  Gbimb,  Bx 
PABTB,  Bkey. ;  86  L.  T.  690. 

See  also  Criminal  Law  1,  8. 

BICYCLE.— See  Local  Government,  19. 

BIGAMY  :— 

Second  marriage  performed  abroad  —  Offences 
against  the  Person  Act,  1861  (24  &  25  Vict.  c.  100), 
a.  57.— rBy  the  Offences  against  the  Person  Act, 
1861,  section  57,  "  Whosoever  being  married  shall 
marry  any  other  person  during  the  life  of  the 
former  husband  or  wife,  whether  the  second 
marriage  shall  have  taken  place  in  Bngland  or 
Ireland,  or  elsewhere,  shall  be  guilty  of  fekmy," 

Held,  that  the  section  extends  to  a  case  where  the 
second  marriage  is  celebrated  beyond  the  Ktng*s 
i)ominions.^-TBiAii  of  Eabi.  Bttssbll,  E.L.  ; 
[1901]  A.  C.  446 ;  70  L.  J.  K.  B.  998 ;  85  L.  T. 
253. 

BILL  OF  EXCHANGE  :— 

1.  Agreement  for  agent  to  provide  drawer  for 
particular  pwrpoae — Inaertion  of  name  for  another 
purpoae — Liability  of  third  peraon  who  takes  in  good 
faith»  —  In  pursuance  of  an  agreement  made 
between  the  plaintiffs  and  J.  B.  for  accommodation 
in  relation  to  aooeptances,  the  plaintifb  banded 


J.  B.  certain  bOls  which  they  had  accepted,  in 
which  the  dates  and  drawers'  names  were  left 
blank,  which  uoder  the  agreement  were  to  be 
provided  by  J.  B.  The  bills  were  to  be  used  by 
J.  B.  to  recoup  himself  for  advances  to  the 
plaintiffd,  and  for  the  purpose  of  raising  money 
for  the  plaintiflis.  J.  B.  used  the  bills  for  his  own 
purposes,  ani  bavins  filled  in  the  dates,  handed 
them  to  the  defendant  L.  who,  acting  in  good 
faith,  inserted  drawers'  names.  In  an  action 
againtt  L.  for  conversion. 

Held,  that  although  L.  took  the  bills  in  good 
faith,  he  was  liable,  as  he  took  bills  with  only  an 
acceptor's  name  but  no  drawer's  name,  and  so  ran 
the  risk  tbat  J.  B.  had  no  authority,  or  only  a 
limited  authority,  to  allow  a  drawer's  name  to  be 
put  in  the  instrument;  that  here  J.  B.  had  no 
authority  to  iosert  a  drawer's  name  under  the 
ciroumstancfs,  as  the  only  authority  he  had  to 
insert  a  name  was  that  of  a  drawer  who  would  take 
the  bill  for  the  plaintiff's  bdnefit ;  and  that  the 
insertioa  of  the  words  in  the  agreement,  "  drawers 
to  be  provided  by  the  said  J.  B.,"  did  not  extend 
thi  limited  authority  aatually  given. — ^Watkins  v. 
Lamb,  K.B.D.  ;  85  L.  T.  483. 

2.  Promissory  note — Fraud  of  third  party — Holder 
in  due  course — **  Negotiated  " — Bills  of  Exchange 
Act,  1882  (45  &  46  Vict.  c.  61),  ss.  20,  29.-- 
The  defendant  applied  to  A  for  a  loan  of  £15. 
At  A.'s  request  we  defendaot,  on  promise  of  the 
loan,  sign^  a  blank  paper  bearing  a  9d.  stamp, 
and  gave  A.  authority  io  fill  it  up  as  a  promissory 
note  for  £15  payable  to  A«  Subsequently  A. 
api^ed  to  the  plainiiff  for  a  loan  of  £25,  and  offered 
in  exchange  to  sive  the  plaiutiff  the  defendant's 
promissory  note  mt  £30.  Tais  was  agreed  to,  and 
A.  filled  up  the  signed  and  stamped  paper  as  a 
promissory  note  for  £30  payable  to  the  plaintiff, 
who  received  it  in  ignorance  of  the  true  facts, 
giving  in  exchanse  his  cheque  for  £25  payable  to 
the  order  of  the  defendant.  A.  having  forged  the 
defendant's  signatore  to  the  plaintiff's  cheque 
obtained  payment  for  the  same* 

Held,  that,  although  a  payee  might  be  a  '*  holder 
in  due  couzse"  within  section  29  of  the  Bills  of 
Exchange  Act,  1882,  yet  the  delivery  here  to  the 
plaintiff  did  not  "  negotiate  "  the  note  within  the 
proviso  to  section  20  of  that  Act,  and  therefore,  as 
the  note  was  not  filled  up  by  A.  strictly  in  accord- 
ance with  the  authority  given  him  by  the  defendant, 
the  plaintiff  could  not  recover  on  the  note* 

Lewis  V.  Cflay,  46  W.  B.  319,  77  L.  T.  Bep.  653, 
considered.-— UBBDMAK  v.  Whbblbb.  K.B.D.,  300 ; 
[1902]  1  K.  B.  361 ;  71 L.  J.  K.  B.  270 ;  86  L.  T.  48. 

3.  Solicitor — Lien  for  costs — Solicitor  instructed  to 
recover  biU^—BUl  Jianded  to  solicitor— Defect  in  title 
of  client — Overdue  accommodation  biUr— Bight  of 
solicitor  to  sue  on  the  bill  for  unpaid  oosts. — ^The 
acceptors  of  a  bill  drawn  for  their  accommodation, 
and  payable  to  the  order  of  the  drawer  lianded  the 
bill  to  the  drawer  to  get  it  discounted,  and  the 
drawer  having  indorsed  it  in  blank  handed  it  to 
ODe  L.  to  get  it  discounted.  L.  did  not  get  it 
discounted,  and  refused  to  return  it.  The  drawer 
then  instructed  solicitors  to  bring  an  action  against 
L.  for  tiie  recovery  of  the  bill,  which  they  did. 
They  succeeded  in  the  aotioo^  and  L.  in  oourt 
handed  over  the  bill  to  the  solidton  as  soUdtors  for 
the  then  plaintUF  (the  drawer).  The  iolioiton  then 
told  the  drawer  (tlieir  client)  and  the  acceptors  that 
they  would  hold  the  bill  by  way  of  lien  until  their 
costs  in  the  action  were  paid,  and  the  drawer  and 
acceptors  did  not  dissent,  but  in  fact  assented.  At 
the  time  the  bill  was  handed  to  the  solWton  in 
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oonrt  it  was  to  their  knowledge  ao  overdue  aooom- 
modation  bill,  but  at  tiie  time  they  brought  the 
action  for  its  reooyery  it  was  not  due,  and  they  did 
not  know  it  was  an  aooommodation  biU.  In  an 
action  by  the  solicitors  on  the  bill  against  the 
drawer  and  the  acceptors,  in  respect  of  the  bidance 
of  their  costs — there  being  no  question  as  to  the 
liability  of  the  drawer  on  his  retainer, 

Held,  that  the  solicitors,  when  their  claim  to 
hold  the  bill  by  way  of  lien  for  their  costs  was 
assented  to  by  the  parties  to  the  bill,  became 
*' holders"  of  the  bill  within  «he  meaning  of 
section  27,  sub-section  3,  of  the  Bills  of  Exchange 
Act,  1882,  and  that,  being  holders  haying  a  lien  on 
the  bill,  they  were  «  holders  for  value  to  the  extent 
of  the  sum  for  which  they  had  a  lien  *' — ^namely, 
to  the  extent  of  their  unpaid  costs,  and  were 
entitled  to  reoover  the  balance  of  their  costs  against 
the  acceptors,  although  when  the  bill  was  handed 
to  them  they  knew  that  it  was  overdue  and  was  an 
aocommodifctiou  bill. — Kedfern  v.  Bosenthal, 
K.B.D. ;  85  L.  T.  313. 

See  also  Banker,  1,2;  Company,  25. 

BILL  OP   SALE:— 

Statutory  forma — Two  graniors-^Chattels  helonging 
to  each  grantor  in  aeveraUy—BiUs  of  Sale  Act 
(1878)  Amendment  Act,  1882  (45  &  46  Vict.  c. 
43),  «.  9,  8cJiedule,—A  bi<l  of  sale  given  by  two 
grantors  of  goods  of  which  they  are  not  joint 
owners,  but  some  of  which  belong  to  on9  of  them 
and  the  rest  to  the  other,  is  void  under  section  9  of 
the  Bills  of  Sale  Act,  1882,  as  not  being  in  accord- 
ance with  the  forai  in  the  schedule. 

Judgment  of  the  Divisional  Gonrt  (49  W.  B.  127, 
[1901]  1  K.  B.  70)  affirmed.— Saundkbs  v  White, 
K.B.D.,  325 ;  [1902]  1  K.  B.  472 ;  71  L.  J.  K.  B, 
318;  86L.  T.  173. 

See  also  Bankruptcy,  3,  7. 

BOND:— 

Bearer  honds-^NegotidbUity  by  cuetom— Holders  for 
vtUue^-Liability  of  Stockbroker  for  conversion. — 
Certain  '*  bearer  bonds/'  consisting  partly  of  bonds 
of  foreign  corporations  and  partly  of  bonds  of  an 
Bnglish  company,  were  stolen  from  the  plaintiff  by 
bif  derk,  who  employed  M.,  a  provinci'U  stock- 
broker, to  sell  them.  M.  instructea  the  defendants, 
who  were  London  stockbrokers,  to  sell  tbe  bonds 
on  the  London  Stock  Exchange.  The  defendants, 
bond  fide  and  without  notice  of  any  defect  in  the 
vendor's  title,  effected  the  sale  and  remitted  the 
proceeds  to  M.  The  plaintiff  sued  the  defendants 
for  conversion  of  the  bonds.  Evidence  was  given 
of  a  custom  to  tre*t  the  bonds  in  question  as 
negotiable  in  the  same  way  as  the  bonds  of  foreign 
governments. 

Held,  that  the  bonds  were  negotiable  instru- 
ments, that  the  defendants  were  holders  of  them 
for  value,  and  therefore  that  the  action  was  not 
maintainable. 

The  Bechuandland  Exploration  Co,  v.  London 
Trading  Bank  [Limited),  [1898J  2  Q.  B.  658,  47 
W.  R.  Dig.  29,  followed. — E1)BLSTEIN  v,  Sohttlsb 
&  Co.,  K.B,D  ,  493;  [1902]  2  K.  B.  144;  71  L.  J. 
K.  B.  572. 

BBEAD  :— 

Saie  of  breads  Sale  otherwise  than  by  weight^ 
London  Bread  Act  (3  Geo.  4,  c.  cvi.),  s.  4. — In  the 
sale  of  bread  it  is  necessary  that  the  weight  of 
every  parcel  of  bread  should  at  least  be  purported 
to  be  ascertained  in  order  to  comply  with  section  4 
of  the  London  Bread  Act  (3  Qeo.  4,  c  cvi.).— Cox 
y.  Blaines,  K.B.D.,  392;  [1902]  1  K.  B.  670;  71 
L.  J.  E.  B.  437 ;  86  L.  T.  563. 


BUILDING  SOCIETY  :— 

CanoeUaiion  of  registry — Winding  up — Building 
Societies  Act,  1894  (57  &  56  Vict.  c.  47),  s.  6,  sub- 
sections 1,  5;  s.  8. — ^Where  the  registration  of  a 
building  society  has  been  cancelled,  and  it  hai 
ceased  to  carry  on  business,  a  creditor's  remedy  ii 
to  petition  for  a  wio ding-up  order. 

In  such  a  case  the  court  may  direct  that  no  pro- 
ceedings be  taken  under  the  order  without  leave 
beyond  the  transfer  of  assets  to  the  cffioial  receiver. 
— QKOSYBiroB  Hoxrss,  fto..  Building  Sooistt, 
Be,  Ch,D.  Buckley,  J,,  630. 

See  also  Infant,  1. 

BYE-LAW.— See  Canada,  Law  of,  2 ;  Local  Govero- 
ment,  1-4. 

CANADA,  LAW  of  :— 

1.  Local  legislature — Province^ Licensing  ?ow— 
Conflict  of  laws. — A  provincial  legislature  in  Canada 
has  jurisdiction  to  restrict  the  sale  of  infccxioatitg 
liquors  within  the  province  so  long  as  its  legislatiou 
does  not  conflict  with  any  leginlative  provision 
which  may  be  competently  made  by  the  Parliament 
of  Canada  and  in  force  within  the  province. 

Attorney 'General  for  Ontario  v.  Attorney 'General 
for  the  Dominion,  [1896]  A.  C.  348,  44  W.  B.  Dig. 

24,  followed.— AlTOKIfBT-GENE&AL  FOB  MaKITOBA 
V.      MANITOBA     LlOENOS-HOLDEBS*       ASSOOIATIOir, 

P.C,  431 ;  [1902]  A.  C.  73;  71  L.  J.  P.  C.  78;  85 
L.  T.  591. 

2.  Powers  of  provincial  legislature — Quebec  Act  58 
Vict.  c.  69 — Bye-law  of  corporation  granting  exclusive 
rights — Construction. — Under  a  b>e-)aw  of  tbe  Hull 
City  Council,  afterwards  declared  valid  by  the 
appellants*  incorporating  Ace  (Quebec,  58  Vict  c. 
69),  the  appeUaute  obtamed  an  (rzolusive  right  of 
establishing  a  system  of  electric  lighting  for  a 
certain  term  of  years  in  the  said  city,  and  thereupon 
sued  to  revoke  a  licence  previously  granted  by  the 
city  to  the  respondents  for  a  similar  purpose. 

Held,  that  the  Quebec  Act,  passed  io  favour  of  a 
purely  local  undertaking,  was  within  the  exdosive 
competence  of  the  provmcial  legislature,  and  none 
the  less  so  because  it  excluded  for  a  limited  time 
the  competition  of  rival  traders : 

Held,  also,  that  by  the  true  construction  of  the 
bye-law  the  city  aid  sot  themselves  revoke  the 
licence  to  the  respondents  under  which  they  were 
actually  supplying  electric  light  to  the  municipality 
nor  give  to  the  appellants  the  right  to  have  it 
revoked,  and  that  tiie  respondents  were  free  to 
c«rry  on  their  operations  until  revocation  was 
effected.— Httll  Eleotbio  Co.  v,  Ottawa  Elbctbic 
Co.,  P.C. ;  [1902]  A.  C.  237 ;  71  L.  J.  P.  C.  58 ;  86 
L.  T.  208. 

CAPE  OF  GOOD  HOPE,  LAW  of  :— 

Construction — Title — Terms  of  grant — Diagram.-- 
In  a  grant  of  land  with  certain  specifled  bound- 
aries, "  as  will  further  appear  by  the  diagram 
framed  by  the  lurveyor," 

Hdd,  that  as  a  matter  of  oonstraction  where 
the  diagram  is  repugnant  to  the  terms  of  the 
grant  the  latter  will  prevail,  although,  by  articles  8 
and  13  of  the  Proclamation  of  the  6  th  of  August, 
1813,  there  must  be  a  diagram  before  a  title  be 
granted,  yet  the  right  of  the  grantee  muit  b« 
expressed  in  his  tide,  and  when  so  expressed  will 
not  be  limited  by  the  diagram.— Hobnb  v.  Btbjjnx, 
P.C;  [1902]  A.  C.  454. 

CERTIORARI:-'- 

1 .  Appeal — Jurisdiction — Appiol  to  House  of  Lords 
from  trder  of  Court  of  Appeal  in  Ireland.'-No 
appeal  lies  to  the  House  of  Lords  from  an  order  of 
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the  Oonrt  of  Appeal  in  Ireland  with  respect  to  the 
iB«ue  of  a  writ  of  certiorari. — Seo.  v.  Baktoii^, 
H,L. ;  [1902]  A.  0.  268. 

2.  Writ  of  certiorari — B&moval  of  CLCtion  from 
inf trior  court — Common  lata  right — Liverpool  Court 
of  Passage—d  Vict.  c.  Hi,,  m.  2,  8— 66  &  67  Vict,  c 
37,  9*  6. — At  common  law  a  writ  of  certiorari  ianxieB 
as  of  rif^hc  to  remove  an  action  from  an  inferior  court 
to  th<«  High  Goart.  The  Act  6  Vict  c.  lii.,  s.  2,  and 
the  Liverpool  Court  of  Passage  Act,  1893,  s.  6,  do 
not  take  away  this  right,  but  the  former  Act 
merely  imposes  on  its  exercise  the  condition  that 
recognizances  shall  be  given  unless  the  judge  dis- 
penses with  them.  The  application  for  the  writ  u 
in  time,  within  section  3  of  the  former  Act,  if  it  be 
made  within  one  month  of  the  delivery  of  the 
statement  of  claim. — Edwabds  v.  Liyebfool 
CoBPOKATiow,  KB,D  ;  86  L.  T.  627. 

OBYLON.  LAW  of:— 

Practice — Appeal — Point  not  raised  in  court  hdow — 
Validity  of  will. — ^The  respondents,  the  next-of-kin 
of  the  testator,  presented  a  petition  for  the  revoca- 
tion of  the  probate  of  his  will  on  the  ground  that 
he  was  not  of  sound  mind,  and  that  the  will  was 
obtained  by  undue  influence.  The  court  of  first 
instance  decided  in  their  favour.  The  executrix 
appealed,  and  the  Ooutt  of  Appeal  held  the  will 
good  so  far  as  regarded  the  personal  estate  of  the 
testator,  but  invalid  so  far  as  regarded  his  real 
estate,  which  was  considerable.  No  such  poiot  had 
been  raised  at  the  trial,  at  which  the  will  was 
attacked  and  defended  as  a  whole.  The  executrix 
appealed,  but  there  was  no  oross-appeal  by  tiie 
next-of-kin. 

Held,  that  the  course  taken  by  the  Oonrt  of 
Appeal  was  not  correct  according  to  the 
rule  laid  down  by  the  House  of  Lards  in  The  Tae- 
mania  (63  L.  T.  S.  1,  16  App.  Gas.  223),  that  a 
Court  of  Appeal  ought  only  to  decide  in  favour  of 
an  appellant  on  a  ground  put  forward  for  the  first 
time  on  the  hearing  of  the  appeal  if  it  be  satisfied 
that  it  has  before  it  beyond  all  doubt  all  the  facts 
bearing  upon  the  new  contention  as  completely  as 
if  it  had  been  raised  at  the  trial;  but,  in  the  absence 
of  a  oross-appeal  by  the  nextof-kia,  the  decision 
must  be  affirmed,  but  without  costs. — Kabuka- 
BATNB  V.  FSRDINANDUS,  P.C. ;  [1902]  A.  G.  406 ;  86 
L.  T.  329. 

OHAEITY  :— 

1.  Gift  of  proceeds  of  sale  of  real  estate — Retention 
of  land  unsold — Leave  of  court — Mortmain  and 
CharitabU  Uses  Act,  1891  ^64  &  55  Vict.  c.  73),  ss,  3, 
6,  6,  and  8. — Where  land  is  devised  to  truslees  upon 
trust  to  sell  the  same  and  hand  the  proceeds  of 
sale  over  to  a  charity,  the  subject-matter  of  the 
gift  being  "personal  estate  arising  from  or 
connected  with  land,"  which  is  excepted  from  the 
definition  of  land  contained  in  the  Mortmain  and 
Charitable  Uses  Act,  1891,  sectioos  6  and  6  of  that 
Act  do  not  apply,  and  it  is  competent  to  the 
trustees  to  retain  the  land  unsold  for  more  than  a 
year^  after  the  death  of  the  testator  without 
obtaining  the  leave  of  the  court  therefor  under 
section  6  of  the  Act,  though  it  would  probably  be 
expedient  for  them  to  obtam  such  leave  under  the 
general  jurisdiction  of  the  court  to  administer 
trusts.  In  such  a  case  section  8  of  the  Mortmain 
and  Charitable  Uses  Act,  1891,  has  no  application 
to  the  land  devised  by  the  will,  unless  the  ohaiity 
has  money  to  purchase  land  under  the  provisions  of 
some  other  inll.  —  Sidsbottom,  Be,  Bxelky  v. 
Watbrhoxtse,  C.A.,  641 ;  72  Ll  J.  Oh.  662. 

2.  Inn  of  Chancery — School  of  kaming^-^Study  of 


the  law— Failure  of  dbjed — Disposition  ofproverty — 
Charitable  purpose.— The  Society  of  Gliffori's  Ion 
was  ooe  of  tbe  Inijs  of  Chancery  which  were  estab- 
lished to  provide  for  the  legal  education  of  students 
of  the  law.  la  tiie  year  1618  by  an  indenture  of 
feoffment  the  messuages  and  premises  occupied  by 
the  Society  were  assured  to  certain  members  thereof 
as  trustees,  in  ooDsideration  of  the  payment  of  a 
sum  of  monfy,  and  the  reservation  of  certain  rents. 
The  iodenture  declared  that  the  intention  of  the 
grantors  was  that  the  .messuage  commonly  called 
Clifford's  Inn,  which  was  stated  to  have  been  for 
many  years  used  and  employed  as  an  Lin  of  Ghan- 
c^-ry  for  the  study  and  practice  of  the  common  laws 
of  the  realm,  and  to  have  been  governed  to  the 
good  of  the  Commonwealth  and  the  honour  of  the 

grantors  and  their  ancestors,  "  shall  and  may 
ereafter  continue  to  be  employed  as  an  Inn  of 
Chancery  for  the  furtherance  of  the  praotisers  and 
students  of  the  common  law  of  the  realm  at  afore- 
said,'' and  tiiiat  the  society  should  from  thenceforth 
be  assured  of  a  certain  estate  therein,  and  the 
operative  part  of  the  deed  declared  that  the  true 
intent  and  meaning  thereof,  and  of  the  parties 
thereto  was  that  "  Clifford's  Inn  shall  for  ever 
hereafter  be  continued  and  employed  as  an  inn  of 
Chancery  for  the  good  of  the  gentlemen  of  the 
society  and  for  the  benefit  of  the  Commonwealth  as 
aforesaid  and  not  otherwise."  The  property  had 
long  been  dealt  with  by  the  society  as  its  own,  and 
for  its  own  purposes,  and  the  surviving  members 
contended  that  it  was  not  now  subject  to  or  affected 
by  any  charitable  trust,  but  belonged  to  the  indi- 
vidual members  for  their  own  personal  benefit,  U> 
be  divided  and  disposed  of  as  they  might  think 
fit. 

Held,  that  the  property  vested  in  the  present 
trustees  was  hdd  by  them  upon  trust  for  ohuritable 
purposes. 

Judgment  of  Cozeos-Hardy,  J.,  [1900]  2  Gh. 
611,  affirmed.— Smith  v.  Eeeb.  CA.  ;  [1902]  1  Gh. 
774  ;  71  L.  J.  Gh.  369 ;  86  L.  T.  477. 

3.  Land  on  trust  for  sale,  devise  of-—**  Personal 
estate  arising  from  land  " — Bight  of  trustees  to  retain 
land  unsold— Gift  to  cTuirity — Mortmain  and  Chart' 
table  Uses  Act,  1891  (64  &  66  Vict.  c.  73),  ss.  3,  6.— 
Land  was  devised  to  trustees  on  trust  to  sell  and  to 
hold  the  proceeds,  after  making  cextain  payments 
thereout,  upon  trust  for  a  charity.  The  wm  con- 
tained a  power  to  the  trustees  to  postpone  sale. 

Held,  tiiat  the  subject-matter  of  tbe  gift,  being 
"  personal  estate  arising  from  land,"  was  within  the 
exception  from  the  definition  of  "  land  "  contained 
in  sectir>n  3  of  the  Mortmain  and  Charitable  IJf es 
Act,  1891,  and  that  therefore  section  6  of  the  Act 
was  not  applicable,  and  it  was  competent  for  the 
trustees,  without  obtaining  the  leave  of  the  court, 
to  retain  the  land  unsold  cSter  the  expiration  of  one 
year  from  the  death  of  the  testator. — Wilkinson, 
Be,  Esam  v.  Attobnby-Gbnebal.  Ch.D.  Kekewich, 
J. ;  [1902]  1  Gh.  841  ;  71  L.  J.  Gh.  663. 

4.  Mortmain — WUl — Gonstmction — Bequestofmoney 
to  be  laid  out  in  purchase  of  land  and  erection  thereon 
of  model  dwellings  to  be  let  to  poor  at  low  rents — 
Validity—**  Charitable  uses.**^A  testator,  who  died 
in  1900,  devised  and  bequeathed  his  residuary  real 
and  personal  estate  to  trustees  upan  trust  to  sell 
and  convert  and  to  stand  possessed  of  the  proceeds 
upon  trust  from  time  to  time  to  purchace  land  in 
populous  places  and  to  erect  upon  the  land  so  pur- 
chased m<>del  dwellings,  and  to  let  the  same  to  the 
poor  at  low  rents. 

Held,  that  the  testator  had  manifested  a  general 
charitable  intention  to  provide  model  dwellings  for 
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tii«  poor,  and  therefore  that  the  effect  of  Btiikiiig 
oat  the  direction  to  purchase  land  in  accovdaace 
with  section  7  of  the  Mortmain  and  Charitable  Usee 
Act,  1891,  was  not  to  put  an  end  to  the  whole 
charitable  trust. 

Held,  therefore,  that  the  residuary  gift  was  valid. 

The  words ''  charitable  uses"  in  section  7  of  the 
Act  of  1891  have  the  same  meaning  as  the  words 
"  the  purposes  of  the  charity'^  in  section  8  of  the 
Act. 

StmlUy  the  Working  Olasses  Dwellings  Act,  1890, 
is  not  an  Act  deahnfl:  with  charity  matters. — 
Sutton,  Kb,  Lewis  v.  Sutton,  Ch.D.  BucUey,  J. ; 
[1901]  2  Oh.  640;  70  L.  J.  Oh.  747;  86  L.  T.  411. 

6.  TUhes — Annual  payment  of  com  to  poor  of 
parUh  —  Charge  on  great  tithea  —  Incloeure  Act — 
Lands  allcUed  in  lieu  of  tithee — Sale  of  lands — Lands 
subject  to  charge  —  Mortgagee  —  Notice  of  charge — 
Indosure  Act^  1830  (11  Geo.  4,  c.  4),  ss.  37,  66— 
OhaHtahle  Trusts  {Beeovery)  Act,  1891  (54  &  66  Vict. 
c.  n)^Conveyancing  Act,  1882  (46  &  46  Viet,  c.  39), 
s.  3,  sub'Section  I  (iL). —  In  1881  the  defendant 
purchased  from  the  Ecclesiastical  Oommistioners 
certain  lands  which,  in  1834,  had  been  allotted  to 
their  predecessors  in  title  under  the  Lidosure  Act, 
11  Oteo.  4,  c.  4,  in  lieu  of  the  great  tithes  of  the 
parish  of  H.  There  was  evideace  that  from  time 
immemorial  an  annual  payment  of  a  certain 
quantity  of  corn  had  been  made  out  of  the  tithes 
lor  the  benefit  of  the  poor  of  the  parish,  and  from 
1834  to  1881  the  same  payment  had  been  made  by 
the  owners  or  occupiers  of  the  lands  in  question. 
The  conveyance  to  the  defendant  was  expressed  to 
be  made  '*  free  from  incumbrances,"  but  was  also 
expressly  subject  to  the  unredeemed  land  tax.,  tithe 
commutation  rent-charge,  both  rectorial  and 
vicarial,  and  to  all  other  payments  and  outgoings, 
ecclesiastical  or  civil,  charged  upon  or  payable  out 
of  the  lands  conveyed. 

Held,  that  the  payment  of  corn  constituted  a 
valid  charge  to  which  the  lands  allotted  in  lieu  of 
the  tithes  became  subject  by  virtue  of  section  66  of 
the  Incloiure  Act,  and  tiiat  the  defendant  by  the 
terms  of  his  conveyance  took  the  lands  subject  to 
the  charge. 

The  defendant  had  mortgaged  the  lands  by  a 
deed  which  ezpreisly  stated  in  terms  similar  to 
those  used  in  the  conveyance  that  the  mortgage 
was  subject  to  all  payments  and  outgoings,  eccle- 
siastioal  or  civil,  charged  upon  or  payable  out  of 
the  mortgaged  property.  The  mortgagee  had  made 
no  inquiry  as  to  ^e  ezistenoe  of  any  charges  upon 
theproperty. 

Held,  that,  having  regard  to  section  3,  sub- 
section 1  (ii.),  of  the  Conveyancing  Act,  1882,  the 
mortgagee  must  be  taken  to  have  had  notice  of  tiie 
charge  in  question,  and  that  the  mortgaged  property 
was  subject  thereto. — The  Alms  Oobn  Ohabfty, 

BB,      CHi.BITT     OOMMISSIONBRS    V.     BOBS,    Ch  D, 

Stirling,  J.;   [1901]  2  Oh.  760;  71  L.  J.  Oh.  76; 
86  L.  T.  633. 
See  also  Wills,  4,  6,  36. 

OLUB. — See  Licensing  Law,  1 ;  Liland  Bevenue,  2. 

OOMMON:- 

Compulsory  purchase — Extinction  of  commonahle 
rights — Compensation —  Apportionment  Jurisdiction 
^Lands  Clauses  Consolidation  Act,  1846  (8  &  9  Vict, 
c.  18),  ss.  102,  103,  104  -Indosure  of  Land  Act,  1864 
(17  &  18  Vict.  c.  97),  ss.  16,  16,  17.— Where  common 
lands  have  been  taken  compulsorily  for  public  pur- 
poses, and  a  committee  of  commoners  has  been  duly 
appointed  tinder  section  102  of  the  Luids  Clauses 
Consolidation  Act,  1846|  and  has  received  the  com<- 


pemsation  money,  the  court  has  no  jurisdiotion  to 
mterf  ere  in  determining  who  are  the  persons  inter- 
ested in  such  money,  as  machinery  for  determining 
them  has  been  provided  by  the  various  Acts  of 
Parliament  relating  to  the  subject — Biohards  v. 
Ds  WiNTON ;  BiCHABDS  V.  Byans,  Ch.D.  Keheunch, 
J.,  87 ;  [1901]  2  Oh.  666 ;  70  L.  J.  Oh.  719 ;  84 
L.  T.  831. 

OOMPANT  :— 

1.  Ariides  of  association — Capitdl^Minimum  $vh- 
scription — Mistake — Bediftoation  by  court — Jurisdic^ 
turn— Companies  Ad,  1862  (26  &  26  Vid.  c  89),  «.dO 
^Companies  Ad,  1900  (63  &  64  Vid.  c.  48),  m.  4, 6. 
— Under  its  ordinary  jurisdiction  to  rectify  written 
instruments  the  court  has  no  power  to  rectify  a 
mistake  in  the  articles  of  association  of  a  compoiy 
which  have  been  executed  by  the  seven  signatoiiai 
to  the  memorandum,  although  no  one  else  has 
come  in  under  the  artidei  and  no  shares  have  been 
allotted. 

The  proper  mode  of  rectifying  a  mistake  is  by 
section  60  of  the  Companies  Act,  1862,  which  bai 
only  a  statutory  f  ffect.--BvANS  v.  Chapman,  ChJ), 
Joyce,  J. ;  86  L.  T.  381. 

2.  Articles  of  association — Construdion — Preferetus 
shares  —  **  Nd  profits  " — Beserve  fund — Discretion  of 
directors — **  Interest  ** — Depreciation  fund. — In  sn 
action  by  preference  shareholders  in  a  compaoy 
claiming  that  they  were  entitled  by  contract  to  be 
paid  a  preferential  dividend  out  of  the  balance  to 
the  credit  of  the  profit  and  loss  account  in  each  year 
before  the  appropriation  of  any  part  of  such 
balance  to  a  reserve  fund  or  any  carrying  over, 

Held,  that  such  a  question,  as  well  as  that  of  a 
depreciation  fund,  is  to  be  answered  according  to 
to  the  circumstances  of  each  particular  case,  the 
nature  of  the  company  and  the  evidence  of  com- 
petent witnesses. 

Li  the  present  case,  special  resolutions  creating 
the  preference  shares  were  to  be  read  as  subject  to 
tbe  provisions  of  the  original  article t  of  association, 
and  a  provision  for  the  payment  9f  "net  proflti** 
towards  arrears  of  dividend  due  on'  such  preference 
shares  was  not  sufficient  to  rescind  the  artidei 
relating  to  declaration  of  dividends  and  formatioD 
of  reserve  fund. 

Per  Farwell,  J. :  "  Interest  is  compensation  for 
ddiay  in  payment,  and  is  not  accurately  applied  to 
tbe  share  of  profite  of  trading,  although  it  may  be 
need  as  au  inaccurate  mode  of  expressing  the 
measure  of  the  share  of  such  profits.*' 

'*  There  is  no  hard  and  fast  rule  by  which  the 
court  ^Min  determine  what  is  capital  and  what  ii 
profits." 

Tne  court  is  unlikely  to  compel  directors  of  a 
company  to  pay  dividends  when  they  ha?e 
ezp^ssed  tbeir  opioion  that  the  state  of  the 
accounts  does  not  admit  of  any  such  payment— 
Bond  v.  Babbow  HiBMATrns  8txel  Co ,  Ch.D. 
Fanvdl,J.,  296;  [1902]  1  Oh.  363;  71  L.J.Gh. 
246 ;  86  L.  T.  10. 

8.  Borrowing  powers — Surplus  lands — XTltra  vires. 
— It  is  not  ultra  vires  for  a  company  incorporated  by 
statute,  with  express  powers  of  borrowing  upon 
mortgage  limited  to  mortgages  on  its  undertaking, 
to  offer  its  surplus  lands  as  additional  security  in 
arranging  for  the  transference  of  an  nxisting  debc 
where  the  creditor  would  be  entitled  to  Ufff 
execution  against  such  lands. — Staqo  v.  Mjedwat 
Navioation  Co.,  Ch.D.  Eady,  J.,  446i. 

4.  Capital— Bedudion  of  capital-^AvaiUibU  assds 
— Beserve  fund — Unappropriated  profits — Preference 
shares. — ^Ttae  court  will  not  confirm  a  reduction  cf 


Weekly  Bepoiter,  Sept.  6,  IMS.] 

26  Qmpany. 


DIGEST. 


Company, 


26 


Oftpitttl  where  it  would  work  unjnttly  or  inequitably. 
The  court  therefore  refused  to  oonflrm  a  Mdaotion 
which  would  benefit  the  ordinary  shareholders  at 
the  expense  of  the  preference  shareholders. 

In  ascertaming  the  ayailable  assets  of  a  company 
for  the  purpose  of  a  reduction  of  capital,  the 
amounts  of  reserre  and  unappropriated  profit,  and 
the  value  of  the  goodwill,  are  to  be  taken  into 
account. 

Deddon  of  Oozens-Hardy,  J.,  [1900]  2  Oh.  846, 
affirmed  (49  W.  B.  Dig.  24).— Babbow  ELbmatite 
Stkkl  Ck).,  Bb,  C.A.,  71;  [1901]  2  Oh.  746;  71 
L.  J.  Oh.  15 ;  86  L.  T.  493. 

5.  Capital — BeducUon  of  capital — Deferred  shared 
— Scheme  —  No  acttuU  reduction  —  Illegality. — A. 
company  entered  into  an  agreement  with  the  holders 
of  its  deferred  shares  of  £1  each  (to  which  special 
rights  were  attached)  that  in  consideration  of  the 
cancellation  of  the  deferred  shares  tbe  holders  tiiere- 
of  should  receiYe  ordinary  shares  in  exchange  for 
each  deferred  share.  The  company  now  petitioned 
the  court  for  an  order  confirming  the  reduction  of 
capita]. 

Meld,  that,  having  regard  to  all  the  circum- 
stances of  the  case,  the  capital  of  the  company  was 
not  being  reduced,  but  iucressed ;  that  the  scheme 
was  illegal  and  tdtra  vires,  and  the  reduction  could 
not  be  confirmed. — Development  Oo.  of  Obntbal 
AKD  West  Afbioa,  Be,  Ch.D.  Eady,  J.,  456  ; 
[1902]  1  Oh.  547  ;  71  L.  J.  Oh.  310 ;    86  L.  T.  323. 

6.  GofUract  with  third  person  for  intended  company 
— Privity--Adoption^  Inferred  contract — Riglk  of 
action.— The  plaintiff  company  entered  into  an 
agreement  with  A.  B.  to  grant  to  him  or  a  company 
to  be^  formed  by  him  an  exclusive  licence  to  use 
certain  patents.  A.  B.  then  entered  into  an  agree- 
ment with  0.  D.  to  sell  the  licence  to  him  on 
b^ialf  of  the  intended  company,  and  this  agreement 
was  adopted  by  the  intended  company,  the  defend- 
ants, by  another  agreement  to  which  A.  B.,  0«  D.. 
and  the  defendant  company  were  parties. 

Held,  that,  there  being  no  privity  of  contract 
between  the  plaintifEs  and  defendants,  and  no  con- 
tract which  could  be  ioferred  or  considered  as 
having. been  adopted  by  the  conduct  of  the  defend- 
ants, the  plsintifn  had  no  right  of  action  against 
them. 

Decision  of  Eekewich,  J.  (49  W.  B.  265,  [19011  1 
Oh.  196),  affirmed.— Bagot  Pneumatio  Tybe  Go. 
v,  Olippeb  Pnetjmatio  Tybe  Co.,  (7.-4.,  177; 
[1902]  1  Oh.  146 ;  71  L.  J.  Oh.  158 ;   85  L.  T.  652. 

7.  Debentwres — Conditions — "  Compromise  or  ad- 
justment of  any  claim" — '^Release  of  property 
charged** — Extension  of  period  for  redemption — 
Increase  of  debenture  stock — Power  of  majority  to 
bind  dissentient  minority. — ^By  one  of  the  condiUons 
as  to  the  iisue  of  the  debenture  stock  of  a  company 
it  was  provided  that  a  meetiog  of  the  holders 
might,  Dy  a  resolution  of  three-fourths,  a^ree  to 
any  "  compromise  or  adjustment  of  any  claim  '*  by 
the  holders  against  the  company,  or  for  the  settle- 
ment of  any  question  in  dispute,  or  the  **  giving  of 
time  to  the  company  for  ^e  payment  of  any 
principal  or  interest  or  the  release  of  the  property  or 
any  portion  thereof  charged  to  secure  the  stock"  ; 
and  that  such  reiolution  should  Innd  all  the  holders. 
Debeuture  stock  to  the  extent  of  £75,000  had  been 
issued  by  the  company,  which  was  redeemable  on 
the  1st  of  October,  1901.  The  directors  had 
endeavoured  to  raise  funds  to  redeem  the  stock, 
but  the  negotiations  were  unsuccessful.  The 
company,  thwefore,  was  not  in  a  position  to 
redeem  on  the  Ist  of  October,  1901,  and  the 
redemption  could  not  be  carried  out  without  pre- 


judiciog  the  stockholders  themselves*  In  these 
circumstances  the  company  convened  a  meeting  of 
the  stockholders  under  tiie  above  conditions,  at  which 
two  resolutions  were  passed  by  a  majority  present — 
one  extending  the  penod  for  redemption  of  the  stock 
until  the  1st  of  July,  1904,  and  the  other  authoriz- 
ing the  increase  of  the  stock  up  to  £100,000  by  the 
issue  of  £25,000  further  stock  to  rank  jxin  poMu 
with  the  existing  stock* 
Held,  that  the  condition  was  not  limited  to  cases 
*  where  disputes  had  arisen  within  the  strict  meaning 
of  that  twm,  but  was  applicable  to  a  case  where 
difBculties  had  to  be  met;  and  that,  therefore, 
under  the  circumstances  the  majority  of  the  deben- 
ture stockholders  acting  honestly  and  bond  fide,  and 
with  a  view  to  the  preiervation  and  improvement 
of  their  security,  had  power  to  bind  the  minority 
under  the  language  of  the  condition  when  passing 
the  resolutions.— Walkeb  v.  Blmobe's  Gbbmak 
Metal  Oo.,  C,A.;  85  L.  T.  767. 

8.  Debentures-^Costs — Taxation — Trustees*  costs- 
Same  solicitor  appearing  for  trustees  and  company — 
Disallowance  of  company's  costs — Eight  of  trustess  to 
fuU  set  of  costs — Retainer — Joini  or  separate— 
Debenture-holders*  action. — ^Where  debentves  are 
secured  by  a  trust  deed,  the  trustees  are  properly 
added  as  defendants  to  a  debenture-holders'  action, 
and  where  the  truttees  and  the  company  appear  by 
the  same  solicitor,  although  the  company  are  not 
entitled  to  costs,  all  the  costs  of  the  defendants, 
except  any  separate  costs  of  the  company,  ought  to 
be  paid  out  of  the  assets  before  distribution 
amongst  the  debenture-holders,  upon  the  ground 
that,  subject  to  tiiat  exceptioo,  those  costs  must  be 
treated  as  incurred  by  tne  trustees ;  and  for  this 
puspose  the  order  directing  taxation  should  contsin 
a  direction  that  in  taxing  Uie  costs  of  the  trustees 
the  taxing-master  should  allow  them  a  'JtvXL  set  of 
costs,  except  as  regards  any  separate  costs  of  the 
company,  notwithstanding  tiiiat  the  trustees  and  the 
company  have  appeared  oy  the  same  solicitor. — 

MOBTGAGE  InSXTBANOE  OoBFOBATIOIT  (LiMTTED)  V. 

Qajkaduls  Agbioultxtbal,  Ooal  and  Ooloniza- 
TION  Oo.,  Ch,D.  Kekewich,  J.;  [1901]  2  Oh.  877 ; 
70  L.  J.  Oh.  684 ;  84  L.  T.  861. 

9.  Debentures — Extension  of  time  for  registration — 
Companies  Act,  1900  (63  &  64  Viet,  c  48),  s.  15  — 
Application  subsequent  to  resolution  for  voluntary 
winding  up  —  Form  of  order.  —  An  applioatioa 
for  an  order  under  section  15  of  the  Oompanies 
Act,  1900,  extending  the  time  for  registration 
of  debentures  was  not  made  until  after  the 
passing  of  a  special  resolution  for  the  voluntary 
winding  up  of  the  company  and  the  appointment 
of  a  liquidate. 

Held,  that  the  principle  of  Crew  v.  Cummings, 
36  W.  B.  908,  21  Q.  B.  D.  420,  and  In  re  Parsons, 
Ex  parte  Furber,  41  W.  B.  468,  [1893]  2  a  B.  122, 
extended  to  cases  in  which  the  rights  of  third 
parties  had  actuaUy  accrued  and  might  be 
prejudici^y  affected- if  registration  were  allowed 
without  protectinff  those  rights.  The^  ofder  was 
consequently  made  ''without  prejudice  to  the 
rights  of  parties  acquired  prior  to  the  time  when 
such  debentures  shall  be  actually  registered." — 
Spibal  Globe  Oo.,  Be,  Ch.D.  Sioinfen  Bady,  J*, 
187 ;  [1902]  1  Oh.  396 ;  71  L.  J.  On.  128 ;  85  L  T. 
778. 

10.  Debentures  —  Non-registration  —  Debentures 
** created**  before  but  issued  after  the  Ad. — 
Debentures  *< created"  (that  is,  sealed  by  the 
company)  before  the  Oompanies  Act,  1900,  came 
into  operation,  but  not  actually  issued  until  after 
that  date,  do  not  require  to  be  registered   under 
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Beotion  14  of  the  Act— Spiral  Globe  (Limited), 
Se,  Watson  v.  Spiral  Globe  (Limited),  Gh,D, 
Joyce,  J. ;  [1902]  2  Ch.  209;  71  L.  J.  Ch.  538;  86 
L.  T.  499. 

11.  Deheniures — Registration— Extenaion  of  time — 
Form  of  order — Saving  of  prior  rights — Companies 
Act,  1890  (63  &  64  Viet.  c.  48),  s,  1 5.— Direction 
giyen  by  the  judge  for  the  insertion,  in  orders  for 
the  extension  of  time  for  registration  of  debf^ntures 
of  A  company,  of  words  saving  the  rights  of 
parties  acquired  prior  to  registration.  —  Jopun*!^ 
Bbewebt  Co,  Ke,  Ch,D.  Buckley,  J.,  76;  [1902] 
1  Ch.  79;  71  L.  J.  Cb.  21 ;  86  L.  T.  411. 

12.  Debentures — Registration — Extension  of  time — 
Form  of  order-^Saving  of  prior  rigMs  — Rights  of 
debentvre-holders  iuter  se — Companies  Act,  1900  (63 
&  64  Vict.  c.  48),  ss.  14,  16.— The  fights  of  eqaaliry 
inter  se  attached  to  debentures  of  a  series  ought 
not  to  be  interfered  with  by  an  accidental  omission 
to  register  some  of  them  within  the  time  required 
under  section  14  of  the  Companies  Act,  1900,  and 
the  proviso  inserted  in  orders  for  the  extension  of 
time  for  registration,  saving  the  rights  of  parties 
acquired  prior  to  registration,  ought  to  be  iramed 
so  as  not  to  make  any  difference  to  the  rights  of 
debenture-holders  inter  se. 

Form  of  order  considered. — Johnson  &  Co. 
(Limited),  Re,  C.^.,  482 ;  [1902]  2  Ch.  101;  71 
L.  J.  Ch.  676;  86  L  T.  791. 

13.  Debentures — Registration — Extension  of  time — 
Winding  up— Companies  Act,  1900  (63  &  64  Vict.  c. 
48),  ss,  14,  15. — An  order  under  section  16  of  the 
Compaoies  Act,  1900,  extending  the  time  for  the 
r'  gistration  of  debentures  should  be  made  without 
prejudice  to  rights  acquired  prior  to  the  actual 
timex>f  registration. 

In  re  Joplin  Brewery  Co.  {Limited),  ante,  p  75, 
[1902]  1  Ch.  79,  aod  In  re  Spiral  Globe  {Limited), 
ante,  p.  187,  followed. 

Semble,  the  order  will,  except  under  very  excep- 
tional drcumatances,  alway*  be  made  in  this  form. 
— Abrahams  &  Sons,  Be,  CLD.  Buckley,  J.,  284; 
[1902]  1  Ch.  695 ;  71  L.  J,  Oh.  307 ;  86  L.  T.  290. 

14  Debenturt-xQoodwUl  —  **  Property  "  —  Deben- 
ture-holder's action — Jurisdiction  to  appoint  mamager, 
— The  goodwill  of  a  hotel  business  is  the  property 
of  the  company  to  which  the  hotel  belongs,  so 
that  if  all  the  *' property"  of  the  company  is 
charged  by  its  debentures  the  goodwill  of  the  hotel 
busmess  is  included  therein,  and  a  manager  of  the 
business  can  be  appointed  in  a  debenture-holder's 
action. 

Jennings  v.  Jennings,  46  W.  B  344,  [1898]  1  Ch. 
378,  aod  In  re  David  and  Matthews,  47  W.  B.  313, 
[1899]  1  Ch.  378,  applied.— Leas  Hotel  Co.,  Be, 
Salteb  V.  Leas  Hotel  Co.,  Gh.D,  Kekewich,  J., 
409;  [1902]  1  Ch.  332 ;  71  L.  J.  Oh.  294 ;  86  L.  T, 
182. 

15.  Director — Dividends — Loss  of  capital — Misfeas- 
ance— Reliance  of  director  on  officers  of  company — 
Director's  responsibilities — Statements  honestly  made 
— Damage — Companies  {Winding-up)  Act,  1890  (53 
&  54  Vvct.  c  63).  s.  10. — A  director  of  a  company, 
in  the  absence  of  reasonable  ground  for  suspicion, 
is  entitled  to  rely  upon  the  judgment,  information, 
and  advice  of  the  officials  of  a  large  company. 
Where  the  t  eoessaay  course  of  business  necessitates 
delegation  to  others,  and  there  is  no  moral  fraud  on 
his  part,  the  management  of  the  affairs  of  the  com- 
pany in  a  reasonable  manner  is  a  sufficient  discharge 
of  his  duties. 

What  constitutes  reasonable  care  must  be  dealt 
with  in  each  particular  case. 


Bemarks  as  to  pajrment  of  dividends  ont  of 
capital  (floating  and  fixed),  and  some  observations 
of  the  Court  of  Appeal  thereon,  not  approved  of. 

Decision  of  the  Court  of  Appeal  {sib.  nom.  In  re 
National  Bank  of  Wales,  48  W.  B.  99,  [1899]  2  Ch. 
629),  affirmed.— DovEY  v.  CoEY,  H  L,,  65;  [1901] 
A,  0.  477 ;  70  L  J  Ch.  753 ;  85  L,  T.  257. 

16.  Director — Qualification — Articles  of  association 
— Construction — Shares  hdd  "  in  his  own  right " — 
Bankruptcy  of  shareholder. — A.  registered  holder  of 
shares  in  a  limited  company  holds  the  shares  *'  in 
his  own  right"  so  as  to  qualify  him  for  being  a 
director  under  the  articles  t>f  association,  when 
he  holds  them  in  such  a  way  that  the  com- 
pany can  safely  deal  with  him  as  the  owner  of  the 
shares  ;  and  where  the  shareholder  is  an  nndiB' 
charged  bankrupt  and  his  trustee  in  baokniptcy 
claims  the  shares,  but  has  not  decided  whether  he 
shall  be  registeied  or  not,  the  company  cannot 
safely  deal  with  the  bankrupt  shareholder  as  owner 
in  respect  of  thoee  shares,  and  consequently  he 
does  not  hold  them  in  li^  own  right  for  the  purpose 
of  qualifying  as  a  director  under  the  articles. 

Dictum  of  Ltndley,  L«J.,  in  Bainbridge  ▼.  Smith, 
37  W.  B.  694,  41  Ch.  D.  462,  followed.— SlTTTOH  v. 
English  and  Colonial  Produce  Co.,  Ch  D, 
Buckley,  J,,  571. 

17.  Director  —  Remuneration — Condition  precedent 
— Apportionment  —  Articles  of  cusociation,  —  The 
articles  of  association  of  a  company  provided  that 
the  directors  should  be  allowed  to  receive  as 
remuneration  for  their  services  a  certain  Bumper 
annum  '*to  be  paid  at  such  times  as  they  may 
determine.*' 

Held,  that  the  words  '*  to  be  paid  at  such  times  as 
they  may  determine  '*  did  not  merely  eoable  the 
directors  to  apportion  the  remuneration  for  periods 
less  than  a  year,  but  constituted  a  ooniitioD  to  the 
right  of  a  director  to  receive  any  remuneration. — 
Cabidad  Ooppeb  Mining  Co.  v.  Swallow,  C,A^ 
565 ;  [1902]  2  K.  B.  44 ;  71  L.  J.  K  B.  601  ;  86 
L.  T.  699. 

18.  Director — Resale  by  director  to  company — DtS" 
iribution  of  profits — Investment  of  funds — **  Staff," 
— There  is  no  obligation  on  a  joint  stock  company 
to  distribute,  whilst  it  continues  as  a  going  oonoern, 
the  whole  €*f  its  profits  amongst  its  ahueholden. 
What  sum  shall  m  retaioed,  what  canned  to  ti»e 
credit  of  a  reserve  fund,  or  appropriated  to  any 
other  use  of  the  company,  are  matten  of  intecnal 
management  which  the  shareholders  must  decide 
for  themselves,  subject  to  the  regulations  of  their 
articles  of  association  or  bye-laws.  Tae  invesbnait 
of  the  reserve  fund  may  be  made  in  such  seooiities 
as  the  directors,  subject  to  the  powers  of  a  geooal 
meeting,  may  think  fit,  provided  they  do  not  fay 
speculation  or  othcrwife  abuse  the  authority  for 
this  purpose  intrusted  to  them. 

Should  a  director  purchase  property  lolely  on  his 
own  behalf  and  afterwards  sell  the  same  to  the 
company  at  an  increased  price,  he  will  not  be  liable 
in  damages  where  it  is  not  shown  that  he  did  not 
make  a  fidl  disclosure,  or  that  the  prioe  waa  an 
unfair  one.— Bttkland  v.  Baelv,  P.(/.,  241 ;  [1902] 
A.  0.  83 ;  71  L.  J.,  P.  0.  1 ;  86  L  T.  653. 

19.  Estoppel  —  Certification —  Transfer — Secretary 
— Director. — A  compauy  is  not  estopped  by  the  cer- 
tification of  its  secretary  if  he  gives  a  reoeipt  or  an 
acknowledgmebt  for  certificates  which  have  not 
been  lodged  with  him.  Those  who  deal  with  a 
company  must  be  cognizant  of  the  oompaoy*s 
memorandum  and  articles  of  association;  and  a 
managing  or  other  director  of  a  oompany  cannot 
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the  oompaoy,  Vyeito^Ml  or  oth«rwisB,  in 
ooDtravention  of  the  regulations  in  the  memor- 
andnm  or  artidee  of  asaooiation. 

Where  the  secretary  of  a  company  faliely  certi- 
fied that  certificates  of  shares  had  been  deposited, 
and  this  was  done  for  the  purpose  of  enaUing  a 
fraud  to  be  carried  oat, 

Held,  in  an  aotion  for  damages  for  refosing  to 
place  the  name  of  the  respondent  on  ^e  registar  of 
a  company,  that  the  company  were  not  i>stopped  by 
the  aotion  of  their  neoretary  from  setting  np  the 
true  state  of  facts,  and,  as  his  conduce  was  un- 
aatborized  aod  outside  the  scope  of  his  employment, 
the  company  were  justified  in  not  registering  the 
respondent  as  transferee, 

Orani  y.  Norway »  10  G.  B.  666,  followed. 

Decision  of  the  Court  of  Appeal  reverfed. — 
WHiTEomiBOH  V.  Cayakagh,  R,L.,  218;  [1902] 
A  0  117 ;  71  L.  J.  K.  B.  400;  85  L  T.;349. 

20.  Illegaliiy — Unregiitered  auodaUon  of  more 
than  twenty  members — lUghi  to  mainkLin  action — 
Companiee  Ad,  1862,  «.  ^—Friendly  BocieUee '  Ad, 
1896.— The  trustees  of  an  unregistered  association 
of  more  than  twenty  persons  formed  for  mutual 
insurance  against  death  and  accident  tued  the  late 
treaiurer  for  moneys  of  the  society  which  he  had 
conyerted  to  his  own  use. 

Held,  that  the  society  w«s  not  rendered  iilfgal 
by  the  Oompanies  Act,  1862,  for  want  of  registra- 
tion, and  that  the  plaintifESi  were  not  preoladed 
from  maintaining  the  aotion  by  reason  of  non- 
registration under  that  Act  or  the  Friendly 
ScMietics  Aot,  1896. — Mabbs  v.  Thompson, 
K.B.D.;  86LlT.  769. 

21.  Interim  dividend — DedairaHon  of,  hy  directors — 
Withdratoal — Indefeasible  right  of  shareholders  to 
payment — Articles  of  cusociation, — It  was  proyided 
by  the  articles  of  association  of  a  company  tbat 
'*  the  directors  might  from  time  to  time  pay  to  the 
members  on  account  of  the  next  forthoomiog 
diyidend  such  interim  diyidends  as,  in  their  judg- 
ment, the  position  of  the  company  justified." 

On  the  16th  of  March,  1897,  at  a  meeting  of  the 
directors,  it  was  resolyed  that  an  interim  £yidend 
be  declared  for  the  current  year  at  tbe  rate  of  4  per 
cent,  per  aneum,  payable  on  the  20th  of  April, 
1897.  On  the  12th  of  April,  1897,  the  directors 
resolyed  that,  haying  regard  to  certain  litigation 
then  pending,  the  payment  of  the  proposed  interim 
diyidend  should  be  pos^Kmed ;  and  on  the  13th  of 
April,  1897,  the  oompauy  requested  their  bankers 
to  set  aside  out  of  money  in  their  hands  bdonginc 
to  the  oompany,  under  a  special  account  intituUd 
**  Interim  Diyidend  Account,"  a  sum  of  £36,000  to 
ooyer  the  diyidend,  peuding  the  company's  in- 
structions. The  company  now  claimed  a  declaration 
that  neither  they  nor  their  bankers  were  bound  to 
apply  the  said  snm  of  £36,000  or  any  part  thereof 
in  payment  of  that  dividend. 

Held,  that  the  company  were  eotitled  to  such  a 
declaration. — Lagunas  Nitratb  Oo.  v.  Sohbobdee, 
Ch.D.  Joyce,  J.;  85  L.  T.  22. 

22.  Memorandum  of  cusociaiion — Main  object — 
Subsidiary  objects — Ultra  yires — Ivjunction. — ^The 
objects  clause  uf  a  memorandum  of  association  of  a 
gold  mining  oompany  consisted  of  a  large  number 
of  paragraphs  which  embraced  objects  apparentiy 
remote  m>m  gold  mining.  One  paragraph  stated 
that  these  objects  should  in  no  wise  be  limited  or 
restricted  by  reference  to  or  reference  from  the 
terms  of  any  other  paragraph  or  th»  name  of  the 
company. 

Held,  that  the  paragraphs  in  the  dause  ware  to 
be  construed  as  giying  the  company  fall  and  ample 


powers  to  do  a  number  of  things,  but  in  a  minnte 
subsidiary  and  subordinate  to  the  main  businefs, 
and  an  injunction  was  granted  restrainiDg  the 
oompany  from  carrjring  out  a  scheme  which  dearly 
did  not  come  within  the  main  business  of  the  com- 
pany.—Stbphbits  V,  Mysoks  Bbxfs  (EAiraiTNDY) 
MnmrG  Oo.  (Limitbd),  Oh.D,  Swinfen  Eady,  J.p 
609;  [1902]  1  Oa.  746;  71  L.  J.  Oh.  296 ;  86  L.  T. 
221. 

23.  Memorandum  uponugister  of  members — Lien  of 
company — Trustee  in  bankruptcy  of  shareholder — 
Form  of  certifieote— Oompanies  Act,  1862  (26  dk  26 
Vict.  c.  89),  TaUe  A,  article  13.~The  trustee  in 
bankruptcy  of  a  shareholder  in  a  company  applied 
to  be  registered  as  owner  of  shares  standing  in  the 
bsnkrupt's  name.  The  oompany  had,  nn&r  their 
articles,  a  lien  upon  shares  for  debts  doe  to  them 
from  their  members.  The  company  alleged  that  there 
were  debts  due  to  them  from  the  bankrupt,  and  they 
registered  the  trustee  as  owner  of  the  shares,  but 
they  put  upon  the  register  a  memorandum  of  their 
claim  to  the  lien,  aod  claimed  to  put  a  note  to  the 
same  effect  upon  the  certificate  of  the  shares. 

Held,  that  the  oompany  w»re  not  entitled  to  put 
such  a  memoiandum  upon  the  register,  and  it  mnst 
be  remoyed  therefrom. 

8emUe,  that  the  certificate  of  the  shares  must  be 
granted  in  accordance  with  the  register,  and  the 
company  were  not  entitied  to  place  any  such  note  or 
memorsndum  upon  it. —  Eet  ft  Sov,  Bb.  Ch  D. 
Byrne,  J.,2^;  [1902]  1  Oh.  467;  71 L.  J.  Oh.  264 ; 
86  li.  T.  374. 

24.  Name  painted  or  afflooed  on  shop — Breach  of 
Companies  Ad,  1862  (26  A  26  Vid.  c.  89),  u.  41. 42— 
Bipht  to  protedion — It^uncHon. — In  an  aotion  for  an 
inj  auction  to  restrain  defeudants  from  using  a  cer- 
tain trade-name,  similar  to  one  used  by  putintifiSi, 
defendants  pleaded  tliat  plaintiffs,  haying  con- 
trayened  sections  41  and  42  of  the  Oompanies  Act, 
1 862,  were  precluded  from  any  right  to  the  protection 
of  their  trade-name. 

Held,  aoplyiag  the  principle  of  Wright  y.  Horton, 
36  W.  B.  17,  12  App.  Oaa.  371,  that  pbuntiffb  had 
eetablished  a  right  to  the  protection  of  their  trade- 
name. 

PearkSt  Gunston,  Jh  Tee  [Limited)  y.  Thompson, 
Talmey,  A  Co  .  IB  Bep.  Pat.  Oas.  186,  followed.— 
Bandall  v.  British  and  Ambsioait  Shoe  Oo., 
Oh.D.  Swinfen  Body,  J.,  697 ;  [1902]  2  Oh.  364. 

26.  Notice — Person  ading  as  secretary  of  two 
companies — Knowledge  in  one  character — Presumption 
of  notice  in  other  character — Bills  of  Exchange  Act, 
1882  (46  &  46  Vid.  &  61),  se.  48,  49,  60,  sub-sedion 
2  (b). — Where  a  man  acts  as  seortitary  of  two 
companies,  it  is  not  true  as  a  general  proposition 
th«fe  a  fact  which  comes  to  his  knowledge  as  secre- 
tary of  one  oompany  is  notice  to  him  as  secretary 
of  tbe  other  company  from  the  mere  existence  of 
the  common  relationship.  In  order  to  make  it 
notion  it  must  be  shown  Uiat  it  was  his  duty  to  the 
first  company  to  commuaicate  his  knowledge  to 
the  second  oomptny. — FnrwiOK,  Stobabt,  ft  Oo. 
(LnaxiD);  Dehp  SMa  Fibhikt  Oo.'b  (Ldcitsd) 
Claim,  Ch,D.  Buckley,  J. ;  [1902]  1  Oh.  607 ;  71 
L.  J.  Oh.  321 ;  86  L.  T.  193. 

26.  Fradice — Originating  summons — Ocndrudion 
of  "  written  instrument " — Oompany — Articles  of 
association-^Quedions  afeding  dass  of  shareholders 
-—Prefertenot  shares^B.  S.  O.,  1883,  ord.  16,  r. 
32  (b) ;  ord.  64  (a),  rr.  1,  2.^ A  oompany  proposing 
to  issue  new  pcerarence  shares  ranking  port  jmsm 
with  its  existing  prelerenoe  shaies  seryed  on  one  of 
its  preferenee  shareholden  (sued  on  behalf  d  hint- 
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BeU  and  the  other  preferaioe  Bbareholden}  an 
originatiiig  fommoos  for  the  determination  of 
pertain  questions,  with  reference  to  tiie  proposed 
iSBoe,  arising  on  the  oonstmotion  of  the  articles  of 
aasooiatiom. 

Buckley,  J.,  refused  to  appoint  the  defendant  to 
represent  the  dais,  and  said  that  he  would  not 
decide  the  questions  so  as  to  bind  the  class  of  pre- 
ference shareholders  unless  a  meeting  of  Uiem  was 
first  called  and  nominated  a  person  to  represent 
them,  in  which  case  he  would  appoint  him  to  repre- 
sent the  dass.  He,  however,  decided  the  question 
as  between  the  company  and  the  defendant — 
MosGAK's  Bbewsbt  Co.  v.  Cbosskill,  Ch,Dn 
Buckley,  J. ;  [1902]  1  Oh.  898 ;  71  L.  J.  Oh.  585. 

27.  ProapiduB  —  Contract  by  company — OmiwUm 
from  proipedua— Rights  to  he  "  hmumrahly  met " — 
Cancelled  contract — Cancelling  contract — Untrue  ttate" 
ment^Gompandes  Act,  1867  (30  &  31  Vict.  c.  131), 
a.  38— IWfwtor*'  Liability  Act,  1890  (53  &  54  Vict. 
e.  64),  $.  3. — By  an  agreement  of  the  9th  of  May, 
1898,  a  promoter  agreed  to  float  a  company  for  a 
sum  eqxial  to  one  per  cenl  on  its  nominal  capital. 
Subsequently  it  was  resolved  to  purdiase  the 
business  of  another  company  as  a  going  concern, 
and  the  company,  by  a  letter  of  the  2l8t  of 
BeptembeTj  a  resolution  of  the  Ist  of  October,  and 
a  letter  of  the  1st  of  October,  entered  into  a 
contract  with  the  promoter  by  which  the  promoter 
agreed  to  advance  Uie  sum  of  £14,250,  which  was  • 
required  as  a  depoiit  in  respect  of  the  purchase,  and 
the  company  agreed  to  repay  him  that  amount 
together  with  a  commission  of  £7,500.  The  agiee- 
ment  of  purchase  was  sinned  on  the  26m  of 
September.  The  directors  of  the  vendor  company, 
some  of  whom  were  to  join  the  board  of  the  new 
company,  objected  to  the  payment  of  the  £7,500. 
The  promoter  was  accordingly  assured  that  his 
right  to  receive  proper  remuneration  for  commission 
would  be  honourably  met,  and,  with  his  consent, 
the  contract  contained  in  the  letter  of  the  21st  of 
September  was  cancelled  by  a  resolution  of  the 
10th  of  October  and  a  letter  of  the  18th  of  October. 
Subsequently  the  directors  issued  a  prospectus  in 
which  it  was  stated,  on  the  advice  of  counsel,  that 
the  only  contracts  to  which  the  company  was  a 
party  were  those  of  the  9th  of  May  and  the  26th  of 
September. 

Held,  that  the  contract  to  pay  the  promoter  the 
commission  of  £7,500  contained  in  the  letter  of  the 
21st  of  September,  the  resolution  of  the  1st  of 
October,  and  the  letter  of  the  1st  of  October  was 
not  wholly  cancelled  by  the  contract  contained  in 
the  resolution  of  the  10th  of  October,  and  the 
letter  of  the  18th  of  October,  and  that  in  any 
event  both  contracts  should  have  been  disclosed  in 
the  prospectus  under  section  38  of  the  Oompanies 
Act,  1867,  and  that  the  statement  in  the  prospectus 
that  the  only  contracts  to  which  the  company  was  a 
par^  were  tiiose  of  the  9th  of  May  and  the  26th 
of  September  was  a  false  statement  within  the 
Directors'  Liability  Act,  1890. 

Held,  also,  that  the  fact  that  the  contracts  were 
omitted  from  the  prospectus  on  the  advice  of 
counsel  was  no  defence  to  an  action  under  either 
statute.— Bboomb  v.  Spbak,  Ch.D.  Buckley,  J.y  614. 

28,  Proapectus — Director — Promoter — Underwriter 
— Contract  by  directors  and  promoters-^  Omission 
from  prospectus  ^Materiality — Careful  investor — 
Companies  Act,  1867  (30  &  31  Vict.  e.  131),  s.  38. 
— ^In  order  that  a  shareholder  may  obtain  zeliel 
under  section  38  of  the  Oompanies  Act,  1867,  for 
non-disclosure  in  the  prospectus  of  a  material  con- 
t}»ot,  he  must  show  that  he  applied  for  his  shares 


on  the  faith  of  that  prospectus,  and  that  such  pros- 
pectus had  been  "  knowmgly  issued  "  by  the  pro- 
moters and  directors  of  the  company  before  he 
aoted  upon  it. 

An  underwriter  who  pays  attention  to  nothing 
in  the  prospectus  but  ihe  names  of  the  directon 
will  not  be  considered  by  the  ooort  as  a  careful 
investor  in  determining  the  materiality  of  a  con- 
tract not  disclosed  in  the  prospectus. — Baty  v. 
Kbswick,  Ch.D.  FarweU,  J.,  14 ;  85  L.  T.  18. 

29.  Prospectus — Director — Promoter — Shareholder 
^-Contrcut  by  directors  and  promoters — Omission 
from  prospectus — *  *  Fraudulent  **  prospectus —  Waiver 
clause — Measure  of  damages — Companies  Ad,  1867 
(30  &  31  Vict.  c.  131),  s.  38.— An  arr»ngeaient 
under  which  the  promoters  and  directors  of  a 
company  about  to  be  formed  agreed  with  a  firm 
that,  in  consideration  of  the  latter's  underwriting 
10,000  shares  in  the  company,  the  firm  was  to 
receive  12,000  vendor  shares  as  conmiission  there- 
for, but  10,000  shares  were  in  fact  for  the  use  of 
the  'firm's  name  on  the  prospectus  on  their 
approving  of  the  soundness  of  the  undertaking; 
and,  further,  that  the  firm  was  to  be  appointed 
conunerdal  agents  of  the  company,  whose  regii- 
tered  office  was  to  be  leoated  at  its  addrees,  whiles 
member  of  the  firm  was  to  go  on  the  prospectoi  ti 
ohairman  of  the  company,  held  to  be  a  contraot 
material  to  be  disclosed  in  the  prospectus  within 
the  meaning  of  tiie  38th  section  of  the  Com- 
panies Act,  1867. 

The  38th  section  cannot  be  evaded  by  a  "  waiver 
clause*'  saying  that  "there  may  also  be  variooi 
trade  contracts  and  business  arrangements "  in  a 
case  where  such  a  contract  as  that  mentioned 
above  has  not  been  disclosed  in  the  proepeotns. 

In  refusing  to  give  effect,  as  against  a  share- 
holder, to  such  a  waiver  clause,  and  in  holding  that 
the  prospectus  by  reason  of  the  omission  of  a 
matenal  contraot  is  '*fradulent"  within  the  mean- 
ing of  the  38th  section,  the  court  will  measure  the 
damages  due  to  the  shareholder  by  the  d^^renoe 
between  the  amount  paid  by  him  for  his  shares  and 
the  actual  value  of  the  shares  on  the  day  after  they 
were  allotted  to  hinu 

Greenwood  v.  Leather  Shod  Wheel  Co.,  [1900]  1  Ch. 
421,  48  W.  B.  Dig.  35,  followed.— Oaokbtt  v.  Ebs- 
wiOK,  Ch.D.  FarweU,  J.,  10 ;  85  L.  T.  14  (affirmed 
71  L.  J.  Oh.  641.) 

30.  Seduction  of  capital — Unequal  payments  iipoa 
ordinary  shades — Losses  to  be  borne  proportumatdy.-^ 
The  deferred  shares  in  a  company  were  paid  up  in 
full,  the  ordinary  shares  of  £10  eaoh  were  as  to 
some  paid  up  to  £5  each,  as  to  others  up  to  £2. 
The  articles  of  association  of  the  company  provided 
that  in  the  case  of  a  winding  up  the  losses  were  to 
be  borne  by  the  members  in  proportion  to  the 
capital  paid  up.  The  company  passed  a  special 
resolution  that  the  ordinary  shares  be  rednoed  froot 
£10  to  £8  10s.,  cancelling  capital  to  the  extent  of 
£1  lOs.  on  each  ordinary  uiare. 

Held,  that  the  same  nile  must  be  followed  in  the 
reduotion  of  capital  as  would  have  been  followed  in 
a  winding  up,  and  that  the  losses  must  be  borne  by 
the  members  iu  proportion  to  the  capital  paid  up  on 
the  shares. — Ossdit  Absu&akob  anb  Quabasth 
OOBPOBATION,  Bs,  CKD.  FoTwell,  J.,  629 ;  [1902] 
2  Gh.  178. 

31.  Begistration — Similarity  of  name — Deception'' 
Companies  Act,  1862  (25  &  26  Vict.  c.  89),  s.  20.— 
The  plaintiffs  carried  on  business  under  the  name  of 
"Aerators  (Limited)."  The  defendants  sought  to 
register  a  company  under  the  name  of  "  Antomatio 
Aerator  Patents  (limited)." 
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Held,  that  a  name  is  not  neoessarily  calonlated  to 
deoeiye  beoanse  it  is  aimilar,  and  tibat  on  the  f aots 
there  was  not  any  probability  of  deception,  and 
that  the  plaintiffs  were  not  entitled  to  restrain  the 
defendants  from  registeiing  thdr  oompany. — 
ASRA.T0BS  (Limited)  v.  Tolut,  Ch.I).  FcvrweU,  J., 
584 ;  [1902]  2  Oh.  319 ;  86  L.  T.  651. 

32.  8hare» — AgreetMni  to  vote  in  a  particular  way 
— EoDWutors — DiredoTB. — Bxeoutors  holding  ihares 
in  a  oompany  agreed  to  sell  part  of  them  to  G., 
who  stipnlated  that  as  part  of  traDsaction  he 
should  nominate  X.  and  W.  ap  directors,  and  that 
the  executors  should,  when  either  X.  or  W.  should 
retire  by  rotation,  vote  for  and  not  against  his 
re-election.  The  agreement  extended  to  shares, 
whether  held  by  the  executors  in  that  capacity 
or  in  their  own  personal  capacity.  W.  was  about 
to  retire  by  rotation,  and  some  of  the  executors 
threatened  to  oppoie  his  re-election. 

Held,  that  the  agreement  was  vidid  as  regarded 
shares  held  by  the  executors,  either  as  such  or  as 
directors,  and  that  on  W.  undertaking  to  retire,  if 
required  by  the  court,  at  the  ordinary  meeting  next 
after  the  trial,  an  injunction  must  be  granted  until 
the  trial  restraining  such  of  the  exeoutors  as 
threatened  to  do  so  from  Yoting  against  the  re- 
election of  W.  on  his  retirement  by  rotation. — 
Gbsbitwbll  v.  Pobter,  Ch.D,  Swin/m  Eady,  J, ; 
[1902]  1  Gh.  530 ;  71  L.  J.  Oh.  243 ;  86  L.  T.  220. 

33.  8?iares — Call  for  whole  amownt  remaining 
unpaid  —  Non-payment  —  Forfeiture  —  Sale  —  (7on- 
dition  thai  purchaaer  he  discharged  from  prior  oalU — 
Subsequent  caU — Lidhility  of  pwrchcuer» — A  limited 
oompany,  having  power  to  do  so,  forfeited  shares 
for  non-payment  d^  the  holders  of  a  call  for  the 
full  amount  remaming  unpaid  thereon.  The 
oompany  then  sold  the  shares  to  tiie  defendants, 
the  contract  of  aale  providing  that  the  i^ares 
were  to  be  deemed  to  be  disoharffed  from  all 
prior  calls.  Subsequently,  the  call  being  still 
unpaid,  the  company  made  in  substitution  tiierefor 
a  further  calL 

Held,  that  the  contract  of  sale  did  not  protect 
the  defendants  from  liability  for  the  subsequent 
call.— Eakdt  Gold  Mnnira  Go.  v.  New  Balkis 
EsBSlXLiiro,  K.B,D. ;  71  L.  J.  E.  B.  346 ;  85  L.  T. 
780. 

34.  Shares — Memorandumof association — Suhscrip' 
turn  obtained  by  misrepresentation — Winding  up — 
Coniributory^Companies  Act,  1862  (25  &  26  Vict,  c 
89),  ss*  6,  18,  23. — A  signatory  to  a  company's 
memorandum  cannot  claim  rescission  of  his  oon- 
traot  to  take  shares  on  the  sround  that  he  became  a 
signatory  in  consequence  of  misrepresentation  made 
to  him  b^  a  third  party. 

Im  havmg  subscribed  the  memorandum  of  a  com- 
pany on  the  faith  of  misrepresentations  made  to 
him  by  S.,  a  promoter  of  the  company,  held  liable 
on  the  shaores  for  which  he  had  subsoribied  the  memo- 
randum, because  (1)  a  company  cannot  appoint  an 
agent  before  it  comes  into  existence  itself ;  and  (2) 
Jm  on  registration  became  bound,  not  only  as 
between  himself  and  the  company,  but  also  as 
between  himself  and  all  future  members. 

Karberg*s  case,  [1892]  3  Gh.  1,  40  W.  B.  Dig.  41. 
difltixiguished. — Mbtal  GoirsTmoDrrs  (Ldcitbd), 
Bx,  XjOBO  Ll7BaAir*8  oasb,  Oh,D,  BuMey,  J,,  492 ; 
£1902]  1  Gh«  707 ;  71  L.  J.  Gh.  323 ;  86  L.  T.  291. 

35.  Shares  subscribed  for  in  memorandum  of 
association — Shares  allotted  as  fully  paid  up  under 
contract  of  sale — Application  to  register  memorandum 
of  eoniract— Liability  of  subscriber  to  memorandum  of 
associaiionr^Companies  Act,  1867  (30  ft  31    Via.  c. 


131),  s.  25^(hmpanies  Act,  1898  (61  &  62  Vict,  c 
26),  s*  1. — Shares  subscribed  for  in  a  memorandum 
of  association  of  a  limited  oompany  formed  in  1893 
cannot  subsequently  be  contracted  to  be  paid  for 
in  some  way  other  than  in  cash,  or  be  superseded 
and  replaced  by  others  issued  under  a  contract 
subsequently  executed  and  registered,  eren  if  the 
shares  so  subscribed  for  were  intended  to  be  paid 
for  in  this  way,  and  those  subsequently  issued  were 
intended  to  be  the  ones  subscribed  for.  And  where 
the  shares  in  question  do  not  exhaust  the  whole  of 
the  shares  of  the  company,  an  application  under 
section  1  of  the  Gompanies  Act,  1898,  to  file  a 
memorandum  stating  that  the  sharos  were  issued  as 
part  of  the  considwation  of  the  contract  will  be 
refused. 

In  re  Jarvis  &  Go.r  47  W.  B.  186,  [1899]  1  Gh. 
193,  and  In  re  Archibald  D.  Dawnay  (Limi&d),  48 
W.  B.  600.  [1900]  W.  N.  152,  foUowed. 

In  re  WKiUhead  A  Brothers  {Limiied),  48  W.  B. 
58,  [1900]  1  Gh.  804,  distinguished.— Timminb,  Bb, 
Ch.D  Buckley,  J.,  134  ;  [1902]  1  Gh.  238 ;  71 
L.  J.  Gh.  121. 

36.  Shares — Surrender — Release  of  liahilHy  on 
shares — Invalidity  of  surrender — Redificaiion  of 
register  after  lapse  oftime-^Companies  Act,  1862,  s.  35. 
— A  surrender  of  shares  not  f  ally  paid  up  in  a  limited 
company,  with  the  intention  that  the  surrenderor 
shall  be  released  from  liability  for  the  amount 
unpaid,  falls  within  the  priooiple  of  Trevor  y.  WhU- 
worth,  36  W.  B.  145,  12  App.  Gas.  409,  and  is  uUra 
vires  and  void,  and  the  surrenderer  has  a  right  to 
the  rectification  of  the  register  by  the  entry  of  his 
name,  notwithstanding  that  several  years  have 
elapsed  and  that  his  name  was  removed  at  his  own 
instance. 

Trevor  v.  Whitworth ;  Ooregum  Gold  Mining  Go. 
V.  Boper,  41  W.  B.  90,  [1892]  A.  G.  125;  and 
British  and  American,  dbc.  Corporation  v.  Covper, 
42  W.  B.  652,  [1894]  A.  0.  399,  discussed. 

Teasdale's  case,  22  W.  B.  286,  L.  B.  9  Gh.  App. 
64,  and  Eichbaum  v.  OUy  of  Chicago  Grain  Elevators 
(Limited),  40  W.  B.  153,  [1891]  3  Gh.  459, 
commented  on. 

Decision  of  Kekewich,  J.  (  [1901]  2  Gh.  265,  49 
W.  B.  Dig.  31),  affirmed  as  reguds  tiie  invalidity 
of  the  surrender,  but  reversed  on  the  question  of 
the  rectification  of  the  register. — Bbllbbby  v. 
BOWLAND  Ain>  Mabwood*b  SHIFPDra  Go. 
(Ldoted),  0.A,  566;  [1902]  2  Gh.  14;  71  L.  J. 
Gh.  541 ;  86  L.  T.  671. 

37.  Spesial  resolution — Voting — SJuna  of  hands — 
Proxies — Chairman*s  dedaraUon — Compcmies  Act,. 
1862  (25  &  26  Vict.  c.  89),  s.  51 ;  Tahle  A.,  art.  42.— 
Although  a  chairman's  declaration  is,  under 
section  51  of  the  Gompanies  Act,  1862,  conclusive 
evidence  of  the  catrjring  of  a  special  resolution, 
even  if  founded  on  an  error  or  mis&ke  of  fiaot,  it  is 
not  conclusive  if  on  the  face  of  it  wrong  in  fact 
and  founded  on  a  mistaken  view  of  the  law. — 
Oasatal  Nsw  Minbb  (Ldcited),  Bb,  Ch.D, 
Buckley,  J.,  572. 

38.  SJioreS'^Transfer  of  shares — Bsgistraltion^ 
EqudiabU  tiOe-^Priority. --The  decisions  in  BociStS 
GinSrale  de  Paris  y.  WaUeer,  34  W.  B.  662, 11  A,m. 
Gas.  20,  and  JIfoore  v.  North'  Western  Bank,  40  W.  & 
93,  [1891]  2  Ob.  599,  establish  that— where  the 
articles  of  association  of  a  oompany  provide  that 
the  transferor  shall  be  deemed  to  be  uie  hdder  of 
such  shaxes  until  the  name  of  the  tcaosferee  is 
entered  in  the  register  in  respect  thereof,  and  that 
every  instrument  of  transfer  shall  be  left  at  the 
office  of  the  company  for  resistration,  aooompaniad 
by  the  oertifioate  of  the  shares  to  be  transf en«d 
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and  snoh  other  evidenoe  as  the  oompanj  maj 
require  to  prove  the  tiila  of  the  transferor  or  his 
rignt  to  transfer  the  shares — ^the  mere  leaving  of* 
such  transfer  and  the  oertifioate  of  shares  at  the 
ofiBlce  of  the  oompany  before  the  company  had 
notice  of  any  prior  eqnitable  daim  to  the  shares,  is 
not  sufficient  to  give  Uie  legal  title  to  the  trans- 
feree so^as  to  oust  the  prior  equitable  owner,  and  is 
not  of  itself  sufficient  to  give  the  transferee  a 
"present  absolute  unconditional  right"  to  the 
shares.— Ibeland  v.  Habt,  Ch,D.  Joyce,  J.,  316 ; 
[1902]  1  Ch.  522 ;  71  L.  J.  Oh.  276;  86  L.  J.  385. 

39.  Winding  up-^AaeU^^* '  Si^rplui  aueU  " — Los9 
of  oapOai-^ProfiU  earned  before  winding  up^Dividend 
not  declared — Righte  of  prefertfnce  and  ordinary  ehart' 
holders  inter  se. — Tlie  capital  of  a  trading  company 
consisted  of  £10  shares,  preference  and  ozdinary, 
all  paid  up  in  full,  the  former  being  entitled  to  a 
cumulative  preferential  dividend.  The  articles  of 
association  empowered  the  directors  to  set  aside  out 
of  the  profits  such  sums  as  they  thought  proper  as 
a  reserve  fund.  For  some  years  the  preferential 
dividend  was  paid,  and  then  for  three  years  the 
business  was  earned  on  at  a  loss,  the  result  being  a 
loss  of  capital  to  the  amount  of  £4,846  In  the 
next  year  there  was  a  profit  of  £1,676  on  the  year's 
trading^  but  the  directors  did  not  declare  a  dividend 
or  make  any  appropriation  of  that  sum.  The 
company  went  into  voluntarv  liquidation,  the  debts 
were  all  paid,  and  the  capital,  to  the  extent  of  £7 
per  share,  was  returned  to  the  shareholders.  The 
sum  of  £1,675  remained  in  the  hands  of  the 
liquidator. 

Meld,  upon  the  construction  of  the  articles,  that 
the  preference  shareholdws  were  npt  entitled  to 
have  this  sum  applied  in  paying  them  dividends 
for  the  four  years  in  which  they  had  received  none, 
but  that  it  must  be  divided  as  capital  rateably 
among  all  the  shareholders. 

Decision  of  Wright,  J.  ([1902]  2  Oh.  184), 
affirmed. 

In  re  Bridgtoater  Navigation  Oo.,  [1891]  1  Oh.  155, 
and  Bishop  v.  Smyrna  and  Oassaha  Railway  Co.^ 
[1895]  2  Oh.  265,  considered  and  distuiguislied. — 
Obiohton's  On.  Oo.,  Sx,  C.A.;  [1902]  2  Oh.  86; 
71  L.  J.  Oh.  631 ;  86  L.  T.  787, 

40.  Winding  up—OosU — Compulsory  order — 
Petitioning  creditor's  debt  under  £50. — ^Wliere  a  com- 
pulsory winding  up  order  is  made  on  the  petition 
of  a  creditor  whose  debt  is  under  £50,  he  may,  if 
supported  by  creditors  for  a  ^S^  amount,  be 
allowed  his  costs. — LsYTOir  Aim  walthakstow 
Oyoijb  Oc,  Se,  Cfh»D.  Wright^  J.,  93. 

41 .  Winding  up^Costs — Taxation —  Costs  of  draw- 
ing hUl  of  costs  and  of  copy, — The  N.  Bank  was  in 
voluntary  liquidation.  The  M.  Bank  bought  the 
assets  of  the  N.  Bank  and  agreed  to  pay  the  costs, 
&a,  of  the  Uquidators  of  the  Ix,  Bank  in  tiie  winding 
up.  The  liquidators'  solicitor  prepared  bills  of 
costs  which  were  duly  paid  by  the  If.  Bank.  On 
taxation  of  the  bill  of  costs  presented  by  the  solici- 
tor to  the  liquidators  of  the  N.  Bank,  (a)  the  costs 
of  preparing  and  copyiog  the  bill  of  costs  for  pay- 
ment by  the  M.  Bank,  and  {b)  for  preparing  and 
copying  the  bill  of  costs  taxed  were  disallowed. — 
National  Bask  of  Walbs,  Be,  Ch.D.  Buckley, 
J..  541. 

43.  Winding  up— **  Proceeding  against  the  com- 
pany**— Companies  Act,  1867,  a.  87. — ^Where  a 
company  is  being  wound  up  under  the  direction  of 
the  court,  an  appeal  to  the  House  of  Lords  in  which 
tiie  company  is  respondent,  brought  in  an  action  in 
^hich  the  company  was  originany  plaintiff,  is  not 


a  ''proceeding  against  the  company"  within 
section  87  of  the  ^mpanies  Ac^.  1862. — Humbkr 
&  Oo.  V.  Griffiths  Oyole  Oo.,  H,L,  ;  85  L.T.  141. 

43.  Winding  up — Proof  in  winding  up — Directors— 
Remuneration  as  receivers  and  managers — Bemunera' 
tion  M  directors, — ^Two  directors  of  a  company  who 
had  been  appointed  by  the  court  receivers  and 
managers  for  the  debenture-holders  were  allowed 
to  prove  in  a  voluntary  winding  up  for  their 
remuneration  as  directors  during  the  period  for 
which  they  had  acted  and  been  paid  as  sooh 
receivArs  and  managers.  —  South  -  Westsbit 
Venezueia  Railway  Oo.,  Be,  ChD.  Buckley, 
J.,  300;  [1902]  1  Oh.  701;  71  L.  J.  Oh.  407;  86 
L.  T.  321. 

44.  Winding  up  ^Public  examination — Discretion 
of  registrar  as  to  allowing  question — Companies 
(Windifig-ifp)  Act,  1890  (63  &  54  Viet,  c  63),  s.  6.— 
The  discretionary  power  of  allowing  a  question  to 
be  put  at  a  puUic  examination  given  to  the  oour4 
by  section  8,  sub-section  7,  of  the  Oompaniss 
(Winding-up)  Act,  1890,  is  in  no  wav  limited  by 
the  other  provisions  of  that  section,  but  is  a  ~ 


cretion  that  must  be  judicially  and  oacefuDy 
exercised  under  all  the  oircumstsAces  of  each  par- 
ticular oa^e.— London  and  Gix)Bfl  Finance  Oo.> 
Be,  Ch.D.  Byrne,  J.,  253 

45.  Winding  up  —  Pending  action  —  PrivUege — 
Cffiesr  of  company — Exliminaiion — Companies  Act, 

1862  (25  &  26  Viet,  c  89),  s.  115 ^An  officer  of  a 

company  which  has  gone  into  liquidation  is  not 
justified  in  refusing,  in  the  course  of  an  examina- 
tion under  section  115  of  the  Oompanies  Act,  1862, 
to  answer  questions  as  to  documents  belonging  to 
the  company  which  have  come  into  his  posoossion 
as  an  officer  of  the  company,  on  the  ground  that 
such  documents  have  passed  into  the  possession  of 
persons  who  are  in  litigation  with  the  compauy,  and 
have  successfully  claimed  privilege  in  the  litig«tioa 
in  respect  of  such  documents. 

Judgment  of  Wright,  J.  {ante,  p.  167),  affirmed. 
— ^London  and  Nobthebn  Bank,  Be,  Abohxb  s 
CASE,  C,A.,  262 ;  85  L.  T.  698. 

46.  Winding  up— Solicitor — Terms  on  which  a 
solicitor  may  appear  for  a  witness — Private  eooamina- 
tion— Companies  Act,  1862  (25  A  26  VicL  c  89),  t. 
115.' On  the  examination  of  a  witness  under 
section  115  of  the  Oompanies  Act,  1862,  the 
Begistrar  of  Joint-Stock  Oompanies  is  entitled  to 
require  from  the  witness's  solicitor,  as  a  condition 
of  his  being  allowed  to  be  present  at  the  examina- 
tion, an  undertaking  to  use  any  knowledge  he  may 
acquire  from  the  examination  only  for  the  purposes 
of  re-examination,  and  not  to  communioate  the 
same  to  any  other  person. 

Decision  of  Byrne,  J.  {ante,  p.  386),  affirmed. — 
London  and  Nobthebn  Bank,  Be,  Haddock's 
OASE,  C.A.,  536;  [1902]  2  Oh.  73;  71  L  J.  Oh. 
511;  86L.  T.  430. 

47.  Winding  up — Voluntary  winding  up — Compui' 
scry  order — Uontributory — I^ully-paid  shareholder, 
petition  by — Surplus  assets— Directors — Ptesente  of 
shares — Fro/ud — Broach  of  trtut — JurisdidtUm — Com- 
panies Act,  1862  (25  &  26  Vict,  c  89),  i.  145 ^A 

contributoi^  of  a  company,  even  though  he  m  the 
holder  of  inlly-paid  shares,  is  not  dmned  from 
presenting  a  compulsory  winding-up  petiiioa  by 
the  mere  fact  that  there  is  a  voluntary  Iiquidatioa 
pending  in  which  there  is  a  surplus  or  probable 
surplus  of  assets  f(»  distribution.  The  jurisdjotjon 
to  make  a  compulsory  order  is  not  Hmited  to  oases 
either  where  the  voluntary  liquidation  is  provBd  to 
be  a  sham  or  a  fraud,  or  whece  the  petitioii  is 
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supported  \tf  orediton,  bat  ma j  be  ezerdBed  where- 
ever  the  court  is  satisfied  that  me  YOlnntary  liquida- 
tion is  existing  in  droomstanoes  which  are  likely  to 
prejudice  the  shareholders,  and  that  some  benefit 
will  result  to  the  shareholders  by  the  exercise  of  the 
jurisdiction. 

During  the  pendency  of  the  voluntary  winding 
up  of  a  company,  having  surplus  assets,  a  petition 
for  a  compulsory  winding-up  order  was  preiented 
by  a  fuUy-pMd  shareholder. 

Held,  that  the  esse  wai  not  one  in  which  the 
court  would  exercise  its  jurisdiction  to  make  a  com- 
pulsory order,  the  evidence  not  being  sufficient  to 
show  uiat  any  benefit  would  thereby  result  to  the 
shareholders.  The  petition  was  Uierefore  dismissed, 
but,  in  the  droumstances,  without  costs. — ^National 

OOMPAKY  fob  THB  DlSTBIBUTIOir  OF  BlBOTBIGITY, 

Bb,  C.A.  ;  [1902]  2  Gh.  34. 
See  also  Adulteration,  7. 

GOMPBOMISB.— See  Practice,  tO ;  Settled  Lsnd,  5. 

CONFLICT  OF  LA.WS: 

1.  Fwnd  in  court  —  French  subject  entitled  — 
**  Frod^iaV*^8tatua -- Capacity  to  «u«  —  •«  Con»eil 
jadioiaire" — Code  Napoleon^  section  513 — Payment 
Old. — By  the  Code  Kapuleon  a  French  subject  of  lull 
age,  who  is  of  extravagant  habits,  when  adjudged 
by  a  French  court  of  competent  jurisdiction  to  be 
a  "prodigal,"  is  rettrained  from  dealing  with, 
disposing  of,  alienatinff,  receiving,  or  giving  a 
receipt  for  bis  movable  property  without  the  I 
consent  of  a  coftset/yudictatre  (legal  adviser).  But, 
although  this  judgment  modifies  and  affects  the 
status  of  the  "prodigal,'*  it  is  a  disqualification 
unknown  to  English  law,  and  will  be  diare^^sTded 
by  English  courts. 

Where,  therefore,  a  French  subject  of  full  age, 
who  had  been  adjudged  a  "  prodigal,"  and  placed 
under  the  control  m  a  conseil  judiciaire  by  the 
jud^ent  of  a  French  court  of  competent  juris- 
diction, became  entitled  to  a  fund  in  coturt  in 
E^land: 

Held,  that  he  was  entitled  to  payment  out  of 
the  fund  to  himself  on  his  sole  receipt,  notwith- 
standing the  opposition  of  his  conseil  judiciaire. 

Worms  V.  De  VcUdor,  [1880]  28  W.  E.  346,  49 
L.  J.  Ch.  261,  discussed  and  followed.— Selot*8 
Trust.  Bs,  Ch.D.  FanoeU,  J. ;  [1902]  1  Ch.  488 ; 
71  L.  J.  Ch.  192. 

2.  Marriage — Deceased  husiband^s  brother — Italian 
sulffeds—DomieU — Lord  Lyndhursfs  Act  (Marriage 
Act,  1835,  5  &  6  Will.  4,  c.  64),  s.  2.— A  marriage 
was  legally  contracted  in  Italy  between  a  woman 
and  the  brother  of  her  deceased  husband,  the  wife 
and  both  husbands  being  Italian  subjects  and 
domiciled  in  Italy. 

Held,  that  the  marriage  was  valid  in  Englan<). — 
BozzxLLi's  Sbttlbment,  Bb,  Hxtsxt  Hunt  v. 
Bozzxlli,  Ch,D.  Eady,  J.,  447 ;  [1902]  1  Cb.  751 ; 
71  L.  J.  Ch.  605 ;  86  X.  T.  446. 

3.  Tort  in  foreign  couniry'^Bight  of  action — 
Foreign  government — Jurisdiction. — To  constitute  an 
actionable  wrong,  where  tiie  injury  is  committed 
abroad,  it  must  be  actionable  in  the  country  where 
committed  as  well  as  in  this  country. 

Where  a  British  subject  seised  soods  in  Muscat 
waters,  which  act  was  anthoiizea  by  the  Sultan 
and  therefore  lawful  in  that  country,  no  action  lies 
in  our  courts  for  such  seizure. — Cabb  v.  Fbaois, 
E.L.,  257 ;  [1902]  A.  C.  176 ;  71  L.  J.  K.  B.  361  ; 
85  L.  T.  144. 

4.  WiU — Domiciled  foreigner — Unattested  will — 
Leanholds — Administration  vHth  wUl  annexed — ^Lex  I 


rei  ntBd— Wins  Act,  1837  (1  Vict.  c.  26),  s.  9.— The 
will  of  a  foreigner  domiciled  abroad,  though  valid 
according  to  the  lex  domiciliif  and  though  admitted 
to  probate  in  England,  will  not  pass  the  beneficial 
interest  of  leaseholds  in  England  unless  executed 
in  accordance  with  the  formalities  required  by  the 
Wills  Act. 

Dedaion  of  Eekewioh,  J.  (48  W.  B.  671,  [1900]  2 
Ch.  504),  affirmed.— Pbfin  v.  Bbuyi^bb,  C.A.,  34; 
[1902]  1  Ch.  34 ;  71  L.  J.  Ch.  39 ;  85  L.  T.  461. 

See  also  Canada,  Law  of,  1 ;  Crown  2. 

CONTB  ACT  :— 

1.  AssignahUUy — Conirad  to  supply  goods-^In' 
crease  of  burden  by  assignment. — ^T.  contracted  with 
the  I.  Co.  to  sni^ly  them  for  fifty  years  with  at 
least  750  tons  of  chalk  per  week,  and  so  much  more 
as  they  might  require  lor  their  manufacture  of 
cement  upon  a  certain  piece  of  land,  the  chalk  to 
be  delivered  in  convenient  daily  quantities  as 
required  by  the  cpmpany  by  written  notice  given 
on  the  preceding  day.  The  I.  Co.,  which  had  a 
small  capital  and  was  doing  a  comparatively  small 
business,  went  into  v(duntary  liquidation  and  trans- 
ferred aU  its  business  and  property,  and  purported 
to  assign  this  contract,  to  the  A.  Co.,  which  was  a 
very  powerful  company  with  a  very  large  capital. 

Held,  that,  as  the  result  of  the  assignment  would 
be  to  impose  a  greater  liability  and  burden  upon 
T.,  he  was  not  bound  to  supply  chalk  to  the  A.  Co. 

— ^TOLHUBST   V.    ABSOOIATBD    POBTLAIO)     CBICBNT 
liAlTDFAOrUBEBS  (1900)  (LDCITED),  K.B.D.  \  [1901] 

2  K.  B.  811 ;  70  L.  J.  K.  B.  1036. 

2.  Assignment  of  contract — Specific  per fomanoe — 
Failure  of  consideration — Money  had  and  received. — 
On  the  16th  of  Jul^  B.  entered  ioto  an  agreement 
to  buy  cercain  mimng  claims  from  A.,  the  purchase 
to  be  completed  on  or  before  the  8th  of  November, 
subject  to  the  payment  by  B.  of  instalments  of 
£400  per  month.  On  the  18th  of  Joly  B.  sold  the 
same  property  to  C,  on  condition  that  C.  paid  a 
deposit  and  a  sum  of  £230  per  month  up  to  Che  Ist 
of  November.  On  the  18th  of  July  B.  a«dgned  t&e 
benefit  of  his  contract  with  C.  to  D.  Tiie  deposit 
and  t&e  monthly  contributions  were  paid  by  C.  to 
D.  for  four  mouths.  In  an  action  brought  by  D. 
against  B.  and  C.  for  spedfio  performance,  C 
counter-claimed  the  return  of  the  deposit  and  the 
four  ibstalments. 

Held,  that,  on  total  failure  of  consideration,  C 
could  recover  his  payments  from  D. — FLBMnra  v. 
Lob,  Ch.D.  Cozens-Hardy,  J.,  55;  [1901]  2  Ch.  594 ; 
70  L.  J.  Ch.  805 ;  85  L.  T.  480. 

3.  Building  contract — Penalties — Building  owner 
to  make  allowances  for  dday^FincU  decision — Default 
by  building  owner — Exclusive  jwrisdicbion  of  buUding 
owner. — By  a  building  contract  certain  matters 
causing  delay  and  *' other  causes  beyond  the 
contractor's  control "  were  to  be  submitted  to  the 
board  of  directors  of  the  owners  of  the  building, 
who  weze  to  "adjudicate  thereon  and  make  due 
allowance  therefor  if  necessary,  and  their  decision 
shall  be  final." 

Held,  that  the  exclusive  jurisdiction  of  the  board 
did  not  extend  to  delay  caused  by  interference  by 
the  building  owners  or  their  architect  with  the 
conduct  of  the  works,  by  default  in  not  giving  the 
contractors  poisession  of  the  premises,  and  ia  not 
providing  plaos  and  drawings  in  due  time;  and 
so,  such  interference  and  defaults  beiug  made  out, 
the  building  owners  could  not  recover  penalties.— 

WBLLS  v.  AbKT  AHD  NAYTCo-OPBBATiyBSOOIBTT, 

K.B.D.;  86L.  T.  764. 

4.  Building  ship'—Dday^^AUowanosi'^^'Oircum'' 
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iiances  beyond  huUden*  control^* — A  oontraot  lor 
building  a  ship  provided  tiiat  due  Allowance  ahoiild 
be  made  for  delays  through  certain  cautes  **  or 
other  oircumstancei  beyond  the  builders'  controL'' 

It  was  within  the  contemplation  of  the  parties 
that  the  ship  should  be  commenced  as  soon  as  a 
suitable  berth  became  vacant,  and  the  first  berth 
which  became  vacant  was  one  in  which  another  ship 
was  being  built,  and  delay  was  caused  in  the 
com^tion  of  this  ship  by  the  same  kind  of  causes 
which  were  provided  for  in  the  contract  relating 
to  the  ship  in  question. 

Held,  that  allowances  were  properly  made  for 
delay  in  building  the  ship  in  the  contract  owing 
to  &e  delay  in  oompletmg  the  former  vessel. — 
LoGEix  &  Obaogs,  Bb,  K.B.D. ;  86  L.  T.  388. 

6.  Parol  evidence — Writing — Verbal  warranty — 
Inadmissible  to  enlarge — Written  warranty — Arbitra- 
tion—  Pleadings  —  Amendment — Where  a  written 
contract  eziits,  parol  evidence  may  be  given  to 
prove  a  verbal  warranty  respectiog  a  matter  on 
which  the  written  contract  is  wholly  siloit.  Snob 
evidence  is  not  admissible  so  far  as  to  enlarge  the 
scope  of  a  warranty  whidi  is  contained  in  the 
written  contract.  A  written  contract  stated: 
''  .  .  •  We  hereby  offer  you  ninety  thousand 
pounds  for  the  entire  rights,  assets,  and  liabilities 
of  the  above  company,  including  the  liabilities 
attaching  to  existing  contracts  as  at  this  date.  .  •  ." 
It  also  stated :  <  <  We  agree  to  take  over  the  liabilities 
of  the  company  as  under,"  setting  out  certeun 
specific  items. 

Held,  that  it  was  for  the  arbitrator  to  construe 
the  whole  of  the  contract  and  the  meaning  of  the 
word  "liabilities"  in  the  earlier  part;  that  parol 
evidence  was  not  admissible  to  show  the  meaning 
attached  to  the  word  by  the  parties  when  entering 
into  the  contract ;  and  that  there  was  no  necessity 
for  limiting  the  word  « liabilities  "  in  the  first  part 
to  the  partaoular  liabilities  set  out  later.  Dii^utes 
having  arisen  between  the  plaintiflEs  and  tiie 
defendants,  it  was  agreed  between  them  '*  that  all 
points  in  dispute  in  reference  to  the  contract  for  the 
sale  and  purchase  of  S.  F."  should  be  referred  to 
the  arbitration  of  some  practical  man.  Points  of 
claim  and  defence  and  counter-claim  with  particulars 
were  delivered,  and  re-delivered  on  being  amended, 
between  the  parties. 

Held,  that  these  documents  were  in  the  nature 
of  pleadings  or  partioulars,  and  could  be  amended 
by  the  arbitratcor  in  his  discretion,  and  all  points  in 
dispute  between  the  parties  relating  to  Uie  subject- 
matter  could  be  so  raised,  although  not  in  the  first 
instance  disclosed  by  such  documents. — Bdwabd 
Lloyd  (Limitxd)  v.  Stubgbon  Falls  Pxtlp  Co., 
K.B.D. ;  85  L.  T.  162. 

6.  Bestraint  of  trade — ** Interested  in**  similar 
trade — Servant  at  a  salary. — ^The  manager  of  a 
jewellery  business  entered  into  a  covenant  with  the 
poprietors  of  the  business  that  he  would  not  become 
mtorested  in,  either  directly  or  indirectly,  a  similar 
trade  or  business  to  that  carried  on  by  the  said 
proprietors.  Subsequently  he  entered  the  employ- 
ment of  a  firm  in  a  similar  business  as  an  assistant 
at  a  fixed  salary. 

Held,  that  there  was  no  breach  of  the  covenant, 
as  he  had  no  "  proprietary  or  pecuniary  "  interest 
in  his  new  employment. — Qovsm  DiAMOiny  Ck>. 
V.  Wood,  Oh.D.  Swin/en  Body,  J.,  603 ;  [1902]  1  Oh. 
950;  71  L.  J.  Ch.  550;  86  L.  T.  801. 

7.  Bale  of  business — Beni^  of  pending  contracts — 
Assignment— Indemnity, — ^An  agreement  for  the 
purchase  and  sale  of  a  newspaper  business  con- 
tained a  term  or  conditioii  that  the  vendors  should 


rell  and  the  purchasers  should  purchase  **  the  foU 
bemefit  of  all  pending  contracts  and  engsffementi 
and  of  all  other  property  to  which  the  yendon  in 
or  mav  be  entitled  in  connection  with  the  said 
joumaL** 

Held,  that  the  purchasers  took  the  bmdenol 
pending  contracts,  and  did  not  merely  acquire  an 
option  to  take  the  benefit  of  such  contnusta— 
^WATEB  &  Sons  v.  Mibsob  of  Life  Ck).,  K.BJ).t 
381. 

8.  Setting  aside— Contract  of  service— DismisKlr- 
Undue  pressure. — In  an  action  for  salary  doe  and 
damages  for  wrongful  dismissal  the  defendants 
pleaded,  inter  oZta,  that  by  an  agreement  entered 
mto  by  the  plaintiff  and  the  defendants,  which 
agreement  was  embodied  in  a  deed,  the  plaintiff 
had  tendered  his  resigoation,  which  had  ben 
accepted  by  the  defendants,  and  that  the  plaintiff 
had  accepted  a  certain  sum  of  money  in  oom- 
plete  satisfaction  and  discharge  of  all  bit 
claims  against  the  defendants.      la  his  reply  tlie 

Sliontiff  pleaded  that  he  was  induced  to  ezecotatitt 
eed  by  the  defendants  threatening  uolawfolly  to 
imprison  him  unless  he  executed  the  same,  and  that 
he  executed  the  deed  in  fear  that  the  threat  would 
be  carried  out,  and  that  he  had  given  no  real  orfm 
consent  to  such  execution.  At  the  trial  of  the 
action  two  questions  were  left  to  the  jury : 

(1)  Was  the  plaintiff  induced  to  make  the  agree- 
ment by  threats  of  the  defendants  of  criminal  pn>- 
ceedings  or  imprisonment  P  To  which  the  jniy 
returned  the  answer  "No." 

(2)  Was  the  plaintiff  induced  to  make  the  agiee- 
ment  by  undue  pressure  exercieed  by  the  defendaati 
to  force  the  plaintiff  to  enter  into  the  agreement? 
To  which  the  jury  returned  the  answer  "  Yes." 

Held,  on  further  consideration,  that  the  answer 
of  the  jury  to  the  second  question  was  notsoffloient 
to  entitle  the  plaintiff  to  get  rid  of  tsie  deed  aiidto 
fall  back  upon  his  original  claims,  and  that  jodr 
ment  must  be  entered  for  the  defendants. — ^Babies 
V.  RiGHABDS,  K.B.D.,  863;  71  L.  J.  K.  B.  Ml ;  86 
L.  T.  231. 

9.  Statute  of  Frauds^-Agresmentfor  service— Tm 
for  commencement — Managing  diredor. — A  naenBonn- 
dum  in  writing  of  an  agreement  by  a  company  to 
employ  a  managing  oirector  for  a  term  of  ffw 
years  is  not  sufficient  within  the  Statute  d 
Frauds  unless.it  shows  the  date  at  whioh  the 
service  is  to  begin. 

Semble,  it  should  also  contain  some  definition  oi 
the  nature  of  the  service. — Alexandeb*s  Timbb 
Co..  Eb,  Ch.D.  Wright,  J.;   70  L  J.  Ch.  767. 

See  also  Action,  1 ;  Company,  6.  27,  28,  29 

OONVBYANOING  ACTa— See  Charity,  5;  Baie- 
ment,  2 ;  Infant,  2,  3 ;  Landlord  and  Tenant,  1 ; 
Merger,  1 ;  Mortgage,  1 ;  Practice,  16 ;  Beoeiver, 
1 ;  Trustee,  3 ;  Vendor  and  Purchaser^  5,  12, 18. 

COPYEIOHT  :— 

1.  Artistic  produdion—Toys—ModeU  of  soidUn 
—Sculpture  Copyright  Act,  1814  (54  Geo.  3,  c 
66),  a.  1 — Stamping  proprietor's  name  on  moddt^ 
Date  of  publication. — Metal  models  of  mounted 
yeomen  produced  and  sold  as  toys  are,  where  then 
is  evidence  that  they  are  anatomically  and  teoln 
nically  correct  and  display  artistic  sloll  and  merit 
on  the  pwt  of  the  producer,  within  the  proteotioB 
of  the  Sculpture  Copyright  Act,  1814. 

The  proviso  in  section  1  as  to  Btamping  m 
modds  with  the  proprietor's  name  is  satisfied^ 
the  insertion  of  the  name  of  one  of  the  partnen  of 
the  firm  of  proprietors,  if  he  himaoU  be  thefro* 
duoer  of  the  model. 
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The  e£E(dot  of  the  reqtuzement  in  the  same  proviso 
u  to  the^  date  of  pubhcation  is  that  the  date  mnst 
Dot  be  misleadiBg ;  and  the  insertion  of  a  date  npon 
the  oast  a  few  days  earlier  than  the  absolute  date 
of  putting  forth  and  publication  is  no  contravention 
of  the  proviso.— Britain  v.  Hanks,  K.B.D.  ;  86 
L.  T.  166, 

2.  Common  aourcea  of  information — Infringement 
— Injunction, — An  author  may  avail  himself  of 
common  sourcf  s  of  information  on  a  subject,  but  he 
is  not  entitled  to  save  himself  pains  and  labour  by 
adopting  a  predecessor's  work  with  but  colourable 
variations,  even  though  such  predecessor's  work  is 
based  on  materials  which  are  common  property. 
Thus  an  author  is  not  at  liberty  to  avail  hims^  of 
the  taste  and  judgment  of  a  predecessor  in  illus- 
trating his  worA  by  quotations,  nor  can  he  justify 
taking  such  quotations  on  Uie  ground  that  he  has 
simply  followed  the  references  given  bv  his  pre- 
decessor and  copied  the  quotations  from  the  original 
workst 

Decision  of  Eekewioh.  J.  (49  W.  S.  438),  reversed. 
— MoFFATT  &  Paiqs  V.  GiLL  &  -SoNS,  (7.-4.,  528 ; 
86  L.  T.  465. 

3.  Encydopcedia — Contrihutor  and  publisher — 
Copyright  Act,  1842  (5  &  6  Vict.  c.  45).  a.  18.— The 
^^Pyi^.^t  in  articles  contributed  to  an  encyclopaddia 
and  paid  for  by  the  publisher,  where  there  is  no 
special  agreement  as  to  tiie  copyright  between  con- 
tributor and  publisher,  and  no  special  circumstances 
in  the  naturo  of  the  work  or  in  the  terms  of  the 
employment,  is  in  the  author  and  not  in  the  pub- 
lisher.—Aflalo  V.  LAWRBNca.  Ch.D.  Joyce,  J.,  24  ; 
[1902]  1  Oh.  264 ;  70  L  J.  Oh.  797  ;  85  L.  T.  342. 

4.  Infringement— *^ Book** — Designs — Illustrations 
in  catalogue -^SaU  of  electrotypes — Personal  licence — 
Right  to  assign.^Jn  September,  1898,  the  plaintiflEs,' 
who  were  wholesale  manufacturers  of  furs,  mantles, 
&c,  published  a  catalogue  of  designs  containing 
twelve  illustrations.  The  firm  of  E.  &  W.,  retail 
drapers,  having  obtained  one  of  these  catalogues, 
requested  the  plaintiffs  to  supply  them  with  some  of 
the  electro  blocks  of  the  illustrations,  and  this  the 
plaintifb  did,  the  price  being  4s.  6d.  each.  E.  &  W. 
handed  over  these  blocks  to  the  defendants,  P.  & 
Sons,  a  firm  of  "  fashion  printers,"  for  production 
in  E.  &  W.'s  catalogue.  P.  &  Sons  at  the  same 
time  purchased  the  blocks  of  B.  &  W.,  deducting 
the  price  from  tbeir  charge  for  the  catalogues 
supplied  to  E.  &  W.  In  November,  1898,  P.  & 
Sons  printed  for  the  defendants,  B.  &  Oo.,  another 
firm  of  retail  drapers,  a  catalogue  containing  eight 
illustrations  from  the  blocks  in  question,  but  with 
different  names.  Thereupon  the  plaintiffs  regis- 
tered, under  the  Oopyright  Act,  1842,  t£eir 
catalogue  containing  the  twelve  illustratioos,  and 
brought  an  action  against  B.  &  Oo.  and  P.  &  Sons 
claiming  an  injunction  to  restrain  the  defendants 
from  reproduction  and  sale  of  the  illustrations,  and 
consequential  relief.  The  action  as  against  B.  & 
Oo.  was  stayed  on  certain  terms.  The  defendants, 
P.  &  Sons,  stated  that  they  had  purchased  the 
blocks  of  E.  &  W.  without  any  conditions  or 
restrictions,  and  contended,  amongst  other  defences, 
that  the  plaintiffs  had  no  copyright  in  the  illustra- 
tions, as  they  had  not  becoi  registered  under  the 
Fine  Arts  Oopyright  Act,  1862,  and  that  registra- 
tion of  the  catalogue  under  the  Oopyright  Act, 
1842,  simply  as  a  <*  book  *'  was  not  sufficient  to 
protect  the  illustrations  separately. 

Held,  that  engravings  published  as  part  of  a  book, 
and  registered  for  the  purposes  of  oopyright  as  a 
**  book,"  were  protected  by  the  oopyright  of  the 
book  itself;  that  in  the  present  caae  the  plaintiffs 


had  a  oopyright  in  the  illustrations  in  question  as 
part  of  their  book ;  and  that,  the  illustrations  being 
a  substantial  part  of  the  book,  there  had  been  an 
infringement  of  the  book  itself. — Marhhall  v. 
Bull,  C.A.  ;  85  L.  T.  77. 

5.  Infringement — Portions  of  one  hook  printed  by 
different  printers—**  Cause  to  be  printed  **— Copyright 
Act,  1842  (5  &  6  Vict.  c.  45),  «.  15.— A  person  who 
has  contracted  to  print  a  book  for  another,  but 
subsequentiy  allows  such  other  person  to  get  a 
portion  printed  elsewhere,  does  not  "  cause*'  such 
portion  to  be  printed  within  the  meamng  of  section 
15  of  the  Oopyright  Act,  1842,  even,  though  his 
name  appears  on  the  title-page  of  the  work  as  the 
printer. 

Deoision  of  Byrne,  J.  (49  W.  B.  313,  [1901]  1  Oh. 
374),  affirmed.— Kelly  s  DntEoroniES  v.  Gayin 
AND  Lloyd's,  CA.,  385 ;  [1902]  1  Oh.  631 ;  71 
L.  J.  Oh.  405 ;  86  L.  T.  393^ 

OORPOBATION  :— 

StcUutory  Pouter — Injury  to  individual — Remedy. 
— Where  a  public  body,  acting  in  the  execution  of 
their  public  duties  for  the  public  benefit,  do  an  act 
which  tbey  are  authorized  by  law  to  do,  and  the 
act,  though  done  in  a  proper  manner,  causes  spedal 
injury  to  a  particular  person,  tbat  person  has  no 
remedy  unless  one  is  given  by  statute.  The 
appellant  corporation,  acting  in  pursut^noe  of 
statutory  powers,  altered  the  gradient  of  a  street  in 
the  town,  and  thereby  seriously  interfered  with  the 
access  to  the  respondent's  house.  The  Act  under 
which  the  appellant!  acted  made  no  provision  for 
compensation  in  respect  of  consequential  injury. 

Held,  that  the  respondent  could  not  maintain  an 
action  agaipst  the  corporation  in  respect  of  such 
injury.  — -  East  Fkemantlb  (Oospobation)  v. 
Ankois,  PC;  [1902]  A.  0.  213;  71  L.  J.  P.  0. 
39  ;  85  L.  T,  732. 

OOSTS.— See  Administration,  1,  7  ;  Attachment,  4  ; 
Oompany,  8, 40. 41 ;  Oounty  Oourt,  1, 4,  5 ;  Divoroe, 
1,  2,  3,  10,  13 ;  Landlord  and  Tenant,  15 ;  Libel,  1 ; 
Married  Woman,  1  ;  Mortgage,  2 ;  Practice,  11-26; 
Probate,  10, 11 ;  Solicitor,  4,  5,  6. 

OOUNTY  OOUBT:— 

1.  Appeal  —  Workmen* s  Compensation  Act  (60  & 
61  Vict.  c.  57),  s.  5 — Appeal  to  High  Court — Oounty 
CourU  Act,  1888  (51  &  52  Vict.  c.  43),  s.  120.— An 
appeal  from  an  order  of  a  oounty  oourt  judge 
under  section  5  of  the  Workmen's  Oompev'sation 
Act,  1897,  lies  to  the  Divisional  Oourt  — Kniyx- 

TON     V.     NOKTHXBN       BmPLOYBBS*      InDBMNITY, 

K.B.D.,  704 ;  [1902]  1 K.  B.  880 ;  71  L.  J.  K  B.  588 ; 
86  L.  T.  721. 

2.  Costs — Remitted  action — Payment  by  defendant 
to  plaintiff  after  action  brought^ Sum  **  recovered  in 
the  action  **— County  Courts  Act,  1888  (51  &  52  Vict. 
c.  43),  s.  116.— Section  116  of  the  Oounty  Oourts 
Act,  1888,  provides,  with  respect  to  actions  brought 
in  the  High  Oourt  which  could  have  been  oom- 
menoed  in  the  oounty  court,  that  if  in  an  action 
founded  on  contract  the  plaintiff  shall  recover  a  sum 
less  than  £20,  he  shall  not  be  entitled  to  any  costs 
of  the  action. 

An  action  founded  on  contract  having  been 
brought  in  the  High  Oourt  to  recover  £27,  the 
defendants,  after  appearance,  paid  £8  to  the  defend- 
ants, no  judgment  or  ord»r  of  the  court  having  been 
given  or  made  in  Tespeoit  of  that  payment.  The 
action  was  subsequently  renutted  to  the  oounty 
oourt.  Li  their  particulars  of  daim  in  the  oounty 
court  the  plaintiffs  credited  the  defendants  with  a 
payment  ot  £8,  and  daimed  the  balance— £19 ;  bat 
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thA  partumlan  did  not  show  that  the  Myment  had 
been  made  smoe  Mtion  broi^;ht.  The  pluintiifa 
obtained  judgment  for  £19  in  the  oonnty  ooiirt»  the 
judgment  in  form  being  for  £19,  and  not  for  that 
sum  in  addition  to  £8  credited  in  the  partioulan.  * 
Held,  that,  although  it  should  haye  appeared  on 
the  proceedings  that  &e  plaintiffs  had  recoyered  £19 
in  addition  to  £8  paid  linoe  action  brought,  they 
had  in  subetanoe  recovered  in  the  action  a  sum  not 
less  than  £20,  and  were,  therefore,  not  disentitled 
to  their  costs  by  section  116. — VjulBOE  v,  Boltoit, 
K.B.D. ;  [1902]  2KB.  Ill ;  71  L.  J.  K.  B.  558; 
86  L.  T.  530. 

3.  Practice-^Appeal  to  High  Cowri—Miidirection 
— Beftual  of  new  trial, — ^Although  a  party  who 
appeals  directly  to  the  High  Ckiurt  against  the 
judgment  of  a  oonnty  court  judge  on  the  ground 
of  misdirection  is  not  entitled  to  be  heard  unless 
he  t4X)k  the  objection  to  the  judge's  direction  at 
the  time  of  the  trial,  it  is  otherwise  if  he  first 
applies  to  the  county  court  judge  for  a  new  trial 
on  the  ground  of  misdirectiou,  and  then  upon  being 
refused  appeals  to  tde  SUgh  Court  against  suoE 
refnsaL  Ife  is  enough  that  the  objection  to  the 
direction  is  taken  for  the  first  tune  upon  the 
application  for  a  new  trial  to  the  county  court 
judge. — ^HAia>LXY  v,  Lokdoit,  BDniBXTBGH,  Aim 
Glasgow  Assttbanob  Co.,  K,B.D*  ;  [1902]  1  E.  B. 
350;  71  L.  J.  K.  B.  39. 

4.  Practice — OatU — Adtion  which  could  have  hoen 
commenced  in  a  county  court — Tort — Becovery  of  le$$ 
than  £10  —  Judgment  for  injunction  and  nominal 
damagee— County  Courts  Act,  1888  (51  &  52  Vict,  c 
43),  «.  116,  $uh'$ection  2. — Ao  action  brought  in  the 
Chancery  Division  for  an  injunction  and  damages 
for  trespass  to  land  was  transferred  to  a  county 
court.  The  county  court  judge  gave  judgment  for 
the  defendant.  Oa  appeal,  Uie  Kings  Bench 
Division  gave  judgment  for  the  plaintiff  for  an 
iii  junction  and  nominal  damages. 

field,  that  the  plaintiff  was  entitled  to  his  costs. 

An  action  which  results  in  a  judgment  for  an 
ib  junction  and  nominal  damages  is  not  an  action  in 
wDich  the  plaintiff  recovers  a  sum  less  than  ten 
pounds  withm  the  meaning  of  section  116  (2)  of  the 
County  Courts  Act,  1888. 

Bt.  John*$  College,  Cambridge  v.  Pierrepont,  61 L.  J. 
Q.  B.  19, 40  W.  B.  Disr.  181,  overruled  — Esatbs  v. 
WooDWAXD,  0.-4.,  258:  [1902]  1  K.  B.  582;  71 
L  J.  E  B.  325;  86  L.  T.  369. 

5.  Prcutice  —  CoetB  —  Poufer  to  make  eucceseful 
defendant  pay  plaintiff' e  coste^  County  Courts  Act, 
1888  (51  i  52  Vick  c.  43),  «.  113.— A  ooonty  court  | 
jadge  bat  no  jorisdiotion  to  order  a  successful 
defoiidatit  to  pay  the  costs  of  the  plaintiff. — 
Anbbsw  v.  Gbove,  K.B.D.,  524 ;  [1902J  1  E.  B 
625;  71  L.  J.  K.  B.  439 ;  86  L.  T.  720. 

6.  Telephone  company — Delegation  of  powers  by 
Postmaster^Ckneral — Consent  of  local  authority — 
Befusal  of  consent — Arbitration  by  county  court 
judge^  Jurisdiction — Prohibition. — ^The  Postmaster- 
Gkneral  delegated  certain  powers  to  the  N.  T. 
Co.  under  the  Telegraph  Acts,  and  the 
company  made  an  agreement  with  the  corporation 
of  T.  W.  to  exercise  those  powers  witliin  the 
borough  in  respect  of  certain  specified  works.  It 
was  provided  by  the  agreement  that,  except  in  the 
case  of  the  speoified  works,  the  company  should  not 
exercise  any  of  the  powers  conferred  on  the  Post- 
master-General by  the  Acts,  in  respect  of  which  the 
consent  of  the  corporation  was  necessary,  without 
the  further  written  consent  of  the  corporation.  The 
company  applied  for  the  consent  of  ttie  corporation  J 


to  further  works,  but  the  consent  was  refaied. 
The  company  thai  applied  to  the  county  oooit 
judge  to  arbitrate,  under  section  4  of  the  Tdegcaph 
Act,  1878,  which  provides  that  any  dt£E^eDoe 
arisiog  between  the  PostmAster-Qeneral  and  a  loctl 
authority  shall  be  r^erred  to  the  conuty  court 
judge  as  an  arbitrator. 

Held,  that  the  county  court  judge  had  no  joiif  • 
diction  to  entertain  the  application  of  the  compaoy, 
inssmuch  as  the  corporation  had  an  absolute  right 
to  refuse  their  conseut  to  th^  proposed  work  sod 
had  not  consented  thereto. — ^NationaIi  TBLBPHon 

Go.  V.  TuVBBIDaB  WXLLS  COKPOBATION,  GA.;ii 

L.  T.  368. 

See  also  Bankcupt<7, 10, 26 ;  Master  and  Somnt, 
2,30. 

COVENANT— 

Judgment^Merger — Mortgage — Bate  of  interttt— 
Ancillary  and  independent  oovenants.^^lL  morl^gage 
deed  oontained  a  proviso  for  redemption  if  tsa 
mortgagors  should  pay  the  principal  with  intereit 
after  tbe  rate  thereinafter  covenanted.  The 
mortgagors  covenanted  to  repav  tlie  priodpslon 
a  day  named  with  interest  at  5  per  oent.,  and  if 
the  principal  was  not  then  paid,  to  pav  iotereit  at 
that  rate  half-yearly  on  so  mwdi  of  the  prinoipil 
as  shoidd  remain  unpaid.  Tne  mortgascMts  having 
made  deftsult,  the  mortgagees  recovered  judgment 
against  them  for  principai  and  interest  upon  the 
covenant. 

An  action  having  been  brought  by  another 
mortgagee  for  an  account  of  all  moneys  due  to 
incumbrancers, 

Held,  that  though  the  personal  remedy  on  a 
covenant  to  pay  a  debt  merges  in  a  judgment  sad 
a  judgoient  carries  only  4  per  cent,  interest,  yet 
upon  the  true  oonstraotion  of  this  mortgage  deed 
the  mortgagees  were  entitled  to  retaia  thar 
security  until  tbey  were  paid  the  principal  sum  and 
interest  at  5  per  cent. 

The  deouions  of  the  Master  of  the  Bolls  and  the 
Court  of  Appeal  in  Ireland,  Usbome  v.  Limerick 
Market  Trustees,  [1901]  1  I.  B.  85,  reversed  on  tbia 
poiot.— EooiroMio  Life  Assubax^gb  Socibtt  v. 
UsBOBiTB,  F.L.;[1902]  A.  0.  147;  71L.J.P.C 
34 ;  85  L.  T.  587. 

See  also  Landlord  and  Tenant,  6-10;  Married 
Woman,  2,  3. 

CRIMINAL  LAW  :— 

1.  Bankruptcy — Failure  by  debtor  fuUy  and  tndy 
to  discover  aU  his  property  to  the  trustee — Disdosun 
by  debtor  at  private  meeting  of  creditors — Intent  to 
defraud — Admissibility  of  evidence  negativing  such 
intent'-Debtors  Act,  1869  (32  &  33  Vict,  c,  62),  s.  11, 
sub-sections  1,  2.  4.  otid  6. — Upon  an  iodiotmeot 
under  section  11,  sub-sections  1,  2,  4,  and  6,  of  tiia 
Debtors  Act,  1869,  charging  a  banlonpt  with  not 
fully  and  truly  diaooveriog  to  the  trustee  all  bii 
property,  evidence  that  tbe  baokrupt  at  a  private 
meeticg  of  hie  creditors,  held  af rer  the  present«tioQ 
of  the  .bankruptcy  petttion,  had  disclosed  all  his 
property,  is  admissible  for  the  purpose  of  negsr 
tivmg  any  intent  on  his  part  to  defraud  ha 
creditors. --Bbz  v  WiSBMA2r,  C.C.B,,  333;  71 
L.  J.  K.  B.  128 ;  85  L.  T.  791. 

2.  Brothel — Permitting  licensed  premises  to  he  used 
as  brothd — Averment  of  ooiamiMfoa  of  offence  on 
different  days — Continuing  offence. — An  information 
charged  B.  that  he  withia  six  monthi  then  passed 
—namely,  on  the  26tb,  28th,  29th,  and  3l8t  of 
January,  and  the  1st,  4th,  5th,  and  6th  of  February, 
1901— permitted  his  licensed  house  to  be  used  ss  a 
brothel,  contrary  to  section  15  of  the  lioflniiflg 
Act,  1872. 
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Held,  that  the  information  wat  not  bad  for 
duplioitr  at  dharging  the  commission  of  two  or 
more  otflfonoes  on  different  and  disoontinuons  days, 
and  that  B.  might  be  rightly  oonvioted  on  it  of  the 
offeoce  of  peraiittiog  his  hoose  to  be  need  as  a 
brothel  since  that  offence  was  a  continniog  offence. 
— Bsz  V.  Bttbnby,  K.B  D,  ;  85  L.  T.  168. 

3.  Conspiracy — Joird  indidtmeni — PUa  of  guilty  by 
one  defendant — Acquitted  of  co-defendant — With- 
dratoal  of  plea  of  guilty — Practice  ^Stating  case  not" 
withstanding  plea  of  guiUy — 11  &  12  Vidt,  c.  78. — 
One  person  cannot  be  oonyicted  of  conspiracy  by 
himself. 

If  on  a  joint  indictment  for  conspiracy  one 
defendant  pleads  "  goilty,"  but  his  co-defendants 
plead  *'  not  guilty  "  andareacqnitted,  the  defendant 
who  pleaded  guilry  mnst  be  allowed  to  withdraw 
bis  plea  and  most  also  be  acquitted. 

The  coart  has  jnrisdiction  to  consider  a  case 
stated  where  a  defendant  has  pleaded  gailty. — Bxx. 
V.  Plttmmeb,  C.C.R.  ;  86  L.  T.  836. 

4*  Conspiracy — Preventing  due  course  of  Justice^ 
Editor  and  Bpecidt  "  Crime  Investigator  " — Comments 
in  newspaper  ctbout  prisoners  aufaiting  trial — Inference 
of  intent — It  is  a  criminal  offence  to  publish  writings 
which  are  calculated  or  tend  to  inflaence  the  mmds 
of  the  msgistrates  or  jurors  against  a  person  who 
is  to  be  brooghc  before  them  for  triiJ. 

An  act  wliich  tends  to  prevent  the,  course  of 
justice  is  a  contempt  of  court,  but  it  is  none  the  lees 
an  indictable  cffence. 

A  conspiracy  to  publish  sn  article  in  a  newspaper 
may  be  inferred  it  the  article  could  not  have 
appeared  in  the  newspaper  without  the  concurrence 
of  the  persons  charged  with  conspiracy. 

Held,  on  a  ipeoial  case  stated  for  the  consideration 
of  the  Court  for  Grown  Gases  Beserred,  that  the 
publication  of  information  concemiog  the  ante- 
cedents of  two  prisoners  who  were  awaiting  trial 
was  of  such  a  character  as  to  interfere  with  and 
obstruct  the  ordinary  course  of  justice,  and  that 
inasmuch  as  the  articles  oould  noc  have  appeared 
without  the  co-operation  of  the  editor  and  the 
reporter,  there  was  evidence  of  consoiracy  by  them. 
— Rxx  V.  TiBBiTS,  C.CR.,  126;  [1902]  1  E.  B. 
77 ;  71  L.  J.  K.  B.  4;  85  L.  T.  521. 

5.  Conviction  sti  aside-^No  evidence  of  fnwdulent 
appropriaUon  —  LiabUUy  of  bank  director* — Oon- 
▼iotion  of  fraudulently  appropriating  the  moneys  of 
a  bank  set  aside,  it  appearing  that  th<-re  was  no 
evidence  of  the  convict  director,  who  had  overdrawn 
on  a  so-called  trust  account  irregularly  opened  in 
his  name,  having  misappropriated  any  one  draft  to 
his  own  use  in  fraud  (within  the  meaning  of  the 
Act)  of  the  baak*s  rigtit  to  have  the  money.  — 
Nsi^N  V.  Blx,  P.O. ;  [1902]  A.  G.  250 ;  71L.  J. 
P.G.  55;  86L.T.  164. 

6.  Evidence  of  previous  convictions — Admissibility 
of  at  trial— Prevention  of  Grimes  Act,  1871  (34  &  35 
Vict,  c.  112),  «.  7. — ^Where  the  evidence  of  previous 
convictions  is  necessary  in  order  to  constitute  a 
statutory  off«noe,  evidence  of  such  convictions  may 
be  given  at  the  trial  of  the  prisoner. 

Bex  V.  Brown,  65  J.  P.  136,  overruled. — Bbx  v. 
Pekfold.  CC.R  ,  671 ;  [1902]  1  K.  B.  547 ;  71 
L.  J.  K.  B.  306;  86  L.  T.  204. 

7.  Evidence — Prisoners  jointly  indicted — OrosS' 
examination  of  one  prisoner  by  another— OrimincU 
Evidence  Act,  1898  (61  &  62  Vict.  c.  36),  s.  1  (f) 
(m.). — Wnere  two  prisoners  are  tried  together,  and 
one  of  them  gives  evidence,  under  section  1  of  the 
Grimmal  Evidence  Act,  1898,  on  his  own  behalf, 
and  in  the  course  of  it  gives  evidence  incriminatiog 


the  other  prisoner,  the  former  can  b)  cross-exam- 
ined by  the  latter  as  well  a^  by  the  proeeouti  ^n  — 
Bbx  v.  Hadwen  and  Inoham,  CCR  ,  589 ;  ri902] 
1  K.  B.  882;  71  L.  J.  K.B.  581 ;  86  L.  T.  60L 

8.  Evidence—Statement  of  affairs— 2i  &  25  Vict.  c. 
96,  M.  80,  S5—BankrupUy  Act,  1890  (53  &  54  Viet. 
e.  71),  k  27. — A  statement  of  affisirs  made  by  a 
bankrupt  in  the  c  )ur8e  of  bankruptcy  is  admissible 
as  evidence  against  him  on  a  charge  of  misappro- 
priation, and  does  noi:  come  withm  the  protection 
afforded  by  section  27  of  the  Bankruptof  Act  of 
1890.— Bbx  V.  PiKB,  C.C.B.,612;  [1902]  1KB. 
552 ;  71  L.  J.  K.  B.  287  ;  86  L.  T.  205. 

9.  Indictment — Game — Night  poaching—Previous 
convictions— Night  Poaching  Act,  1828  (9  Geo.  4,  c. 
69),  «4.  1,  9.— By  section  1  of  the  Night  Poaching 
Act,  1828,  it  is  enacted  that  if  any  person  shall  by 
night  unlawfully  enter  or  be  in  any  laud  with  any 
gun,  net,  engine,  or  other  instrument  for  th^  pur- 
pose of  taking  or  destroying  ffame,  such  offender 
•hall,  for  the  first  and  second  offences,  be  liable, 
on  summery  conviction,  to  oertein  terms  of  im- 
prisonment, "  and  in  case  such  person  shall  so 
offend  a  third  time  he  shall  be  g^ty  of  a  mis- 
demeanour." By  section  9  of  the  same  Act  it  i« 
enacted  tbat  if  any  persons,  to  the  number  of 
three  or  more,  shall  by  night  unlawfully  enter  or 
be  in  any  laud  for  the  purpose  of  taking  or  destroy- 
ing game,  "  any  of  such  persons  being  armed  with 
any  gun,  crossbow,  fire-arms,  bludgeon,  or  any 
other  offensive  weapon,"  such  person  shall  be  guilty 
of  a  misdemeanour. 

Held,  tbat  a  count  of  an  indictment  for  a  third 
offence  against  section  1  of  entering  by  night  upon 
land  mSi  a  gun  for  the  purpose  of  taking  or 
destroying  game,  which  shows  tnat  one  of  the  two 
aUeged  previous  convictions  wat  a  conviction  of  on 
offence  against  section  9,  is  bad,  as  it  does  not 
show  that  such  person  has  '*  so  *'  off<^nded  a  third 
time  within  the  meanins:  of  section  1. — Bbx  v. 
Lims,  O.C.R.,  303;  [1902]  1  K.  B.  199;  71  L.  J. 
K.  B.  125 ;  85  L.  T.  790. 

10.  Larceny — Deer — Unlawful  possession  of — 
Deer  "  kept  or  being  in  "  a  forest — Deer  killed  outside 
forest—Larceny  Act,  1861  (24  &  25  Vict.  c.  96),  ss. 
12.  14. — A  person  who  kdls  and  carries  away  a 
deer  when  it  has  strayed  outside  the  boundaries  of 
a  forest,  chase,  or  purlieu,  in  which  it  is  usually 
kept,  on  to  the  land  of  a  third  person  has  not 
••  unlawfully  "  killed  the  deer  within  the  meaning 
of  section  12  of  the  Larceny  Act,  1861,  and  cannot 
therefore  be  convicted  under  section  14  of  being  in 
unlawful  possession  thereof.  —  Thbelkbld  v. 
Smith,  K.B.D.,  158;  [1901]  1  K.  B.  531 ;  70  L.  J. 
K.  B.  921 ;  85  L.  T.  275. 

11.  Larceny — Fish    taken   at   sea — Possession    of 
owner  of  smack — Skipper  of  smack, — ^Fish  taken  at 
sea  are  in  the  possession  of  the  owner  of  the  smack 
by  which  they  are  taken,  as  soon  as  they  are  taken, 
and  are  consequently  the  subject  of  larceny. 

A.,  who  was  employed  as  skipper  of  a  smack 
used  fur  trawling  outside  territorial  waters,  during 
the  course  of  a  flsbing  voyage  put  into  port,  sold 
the  fish  he  had  taken,  and  appropriated  the  proceeds 
to  his  own  use. 

Held,  that  he  was  properly  convicted  of  lar  jeny. 
— Bsx  V.  Mallison,  CC.E.  ;  86  L.  T.  600. 

12.  Larceny — Indictment — Htisband  and  wife — 
Wife  stealing  goods  of  httsband  when  about  to  leave 
or  desert  him — Married  Women's  Property  Act,  1882 
(45  &  46  Vict,  c.  75).  ss.  12,  16.— By  sections  12  and 
16  of  the  Married  Women's  Property  Act,  1882,  it 
is  provided  that  a  husband  may  take  criminal  pro- 
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o«e^ing8  agunst  his  wife  conoerninff  property 
claimed  by  him,  if  snoh  property  shafi  have  been 
wrongfully  taken  by  the  wife  when  leaTing  or 
deserting,  or  about  to  leave  or  desert,  her  husband. 
On  the  trial  of  a  charge  by  a  huiband  against  bis 
wife  for  feloniously  steiUing  certain  moneys,  goods, 
and  chattels  beUmging  to  him  when  she  was  about 
toletkve  or  desert  him,  it  is  not  necessary  that  the 
mdiotment  shoidd  contain  averments  that  she  was 
the  wife  of  the  prosecutor,  and  that  she  had  taken 
the  articles  when  leaving  or  deserting,  or  about  to 
leave  or  desert,  her  husband.—BBX  v.  Jambs. 
aaB.,  286;  L1902]  1  K.  B.  640;  71  L.  J.  K.  B, 
211;  86L.T.  202.   ' 

See  also  Bigamy,  1 ;  Gaming,  1,  2, 4 ;  Justices, 
2,  3,  6,  6,  8,  9. 

OBOWN  :— 

1.  Oommisnoners  of  Works  and  Public  Buildings" 
CorUract  by— Liability  of  commissumers— Principal 
and  agent.'^The  Commissioners  of  His  Majesty's 
Works  and  Public  Boildiogs.  who  were  incorporated 
by  37  &  38  Vict.  c.  84,  m»y  be  sued  in  an  action  for 
breach  of  a  contract  entered  into  by  them  as  iuch 
commissioners.— Graham  v.  Works  aitd  Public 
Buildings  Oommissionkes,  K,B.D.,  122:  ri90n  2 
KB.  781;  70L.J.  K.B.860;  85  L.  T.  96. 

2.  Intestacy-'IllegHimate /oreigner-'PersonaUy  in 
Emland^BoriA  vacantia— Cow/^ic*  of  laws,— -The 
Crown  is  entitled  to  the  personal  property  in 
England  left  by  an  illegitimate  unmarried  foreign 
intestate,  who  was  domiciled  and  died  abroad,  for 
the  Crown  takes  such  property,  not  by  right  of 
succession,  but  as  beinff  bona  vacantia  in  England, 
and  the  lex  domicilii  does  not  therefore  apply.— 
Babnbtt's  Trusts.  Eb,  Ch.D  Kekewich,  J.,  681 ; 
[1902]  1  Ch.  847;  71  L.  J.  Ch.  408 ;  86  L.  T.  346! 

See  also  Practice,  14. 

CUSTOMS  :— 

Customs  officer— Search  of  ship-— Obstructing  officer 
■^Beastmakleness  of  search- Right  of  magistrate  to 
fudge  o/.— Where  a  person  is  summoned  for 
obstruoting  a  customs  ojfficer  in  execution  of  his 
duty  while  on  board  a  ship  for  the  purpose  of 
searching  the  same,  the  magistrate  has  no  jurisdic- 
tion to  inquire  into  the  reasonableness  or  unreason- 
ableness of  the  search,  unless  he  finds  that  the 
search  was  a  mere  pretence.  The  duty  of  deciding 
what   search   there  shall  be   is  imposed  on    the 

customs    officer    and   not  on   the   magistrate. 

Anderson  v.  Eeid,  K.B.D.;  86  L;T.  713. 

DAMAGES:— 

Measure  of— Sale  of  goods^Contract  to  supply 
invert  sugar  for  brewing— Sugar  contaminated  with 
poisonous  matter — Beer  destroyed. — The  measure  of 
damages,  apart  from  spedal  circumstances,  which 
the  manufacturer  of  an  article  tiiat  has  had  to  be 
destroyed  by  the  fault  of  another  is  entitled  to 
recover,  is  the  price  which  he  could  have  sold  it  for 
on  the  day  that  it  had  to  be  destroyed. 

Held,  therefore,  that  although  the  plaintiffs  were 
brewers  they  were  entitled  to  recover  the  full  selling 
value  of  the  beer  in  their  cellars,  which  had  by  the 
fault  of  the  defendants  to  be  thrown  away,  and  not 
merely  such  a  sum  at  they  ^emselves  must  have 
expended  in  order  to  brew  an  equal  amount  of 
beer  of  the  same  quality  to  rephwe  it— Holden 

(LnOTBD)  v.  BOSTOOK  &  Co.  (lilMITBD),  C,A.,  323. 

See  also  Divoirce,  5 ;  Vendor  and  Purchaser,  5. 

BEBTOBS  ACT.— See  Attachment,  2 ;  Bankruptcy, 
2o« 

DBBD  :— 

1.  Alteration— N^ame  of  party— Misdescription— 
Mortgage— Beconveyanee— Married    woman— Trustee 


mortgagee — Concurrenceof  husband — Separateaehiow' 
ledgment, — ^IJj^n  a  sale  of  freehold  property  the 
abstract  of  title  delivered  to  the  purchaser  oom- 
menced  with  a  mortgage  to  threepersons,  of  whom 
the  third  was  described  as  "William"  G.  It 
appeared  from  the  original  deed  that  the  ntme 
"  William "  had  been  erased,  and  the  DamM 
*' Edward  Thomas"  substituted.  The  alteration 
was  made  after  execution,  but  it  was  not  known 
when  or  by  whom.  It  was  proved  that  the  penon 
deacribed  as  William  G.  was  really  Edwaid 
Thomas  G.,  and  that  the  misdescription  was  due  to 
inadvertence. 

Held,  that  the  alteration  was  immaterial,  aad,  in 
the  absence  of  fraud  did  not  avoid  the  deed. 

The  mortgage  was  dated  in  1878  and  was  grsnted 
to  trustees;  and  in  1896,  upon  payment  of  the 
mortgage  debt,  the  property  was  reoonveyed  by 
the  sole  surviving  trustee,  who  was  a  maziied 
woman. 

Held,  that  under  section  16  of  the  Trustee  Ao^, 
1893,  she  was  competent  to  reconvey  witboat  the 
cdncnrrence  of  her  husband  and  a  separate  aokoov- 
ledgment. — Howgate  and  Osbobn's  Contract. 
Bb,  Ch.D,  Kekewich,  J.;  [1902]  1  Oh.  451;  71 
L.  J.  Ch.  279 ;  86  L.  T.  180. 

2.  Setting  aside — Solicitor — Trustee  of  seUlemenl-' 
Subsequent  variations  of  settlement — Surrender  of 
rights  by  married  woman — No  independent  advice,— 
Deeds  whereby  a  married  woman  was  without  con- 
sideration induced  to  surrender  rights  conferred  by 
a  post-nuptial  settlement  set  aside  on  the  groimd 
that  the  solicitor  who  prepared  the  deeds  being 
himself  a  trustee  thereof  failed  in  bis  duty  in  not 
making  the  lady  understand  the  real  nature  of  the 
transaction  and  in  not  seeing  that  she  had  advioa 
independently  of  her  husband. — WlLUS  v.  BasboKi 
H.L.;  [1902]  A.  C.  271 ;  71  L.  J.  Ch,  609 ;  86LT. 
805. 

DESOBNT.— See  Gavelkind,  1 ;  Inheritance,  1. 
DISCOYEBY.— See  Practice,  27-29. 

DIYOBCB— 

1.  Costs — unfe*s  costs — Application  by  soliciior 
who  liad  acted  for  wife  to  tax  costs  against  respon- 
dent— ^0  previous  application  for  security, — ^A  wife 
filed  a  petition  for  judicial  separation,  and  the  csm 
was  in  due  course  set  down  for  trial.  Suhie- 
quently  she  wrote  to  her  sdlidtors  saying  that 
she  had  returned  to  her  hosband.  On  the  29th  of 
Mav  her  solicitors  wrote  to  her  expressing  a  wish  to 
withdraw  from  the  case,  and  they  did  not  after- 
wards act  for  her.  JSp  to  that  date  they  took  no 
steps,  under  the  prevuling  practice  of  the  Divorce 
Division,  to  obtain  security  for  the  wife's  oostsfrom 
the  husband.  On  the  3rd  of  July  they  oanied 
their  costs  ioto  a  registry  for  taxation  againffc 
the  busband.  On  a  summons  adjommed  into  court 
for  further  argument,  the  oourt  hcJd  that,  as  the 
solicitors  had  not  applied  for  security  in  the  ordi- 
nary way,  they  most  be  left  to  their  remedy  at 
common  law ;  that  the  application  was  not  in  aoooid 
with  the  practice  of  the  court ;  that  it  was  out  of 
time ;  that  it  was  not  made  by  the  wife's  sdicitoiii 
but  merely  by  a  firm  that  had  at  one  time  acted  for 
her;  that  the  court  had  no  juriadiotion  to  deal 
with  it ;  and  that  it  must  be  oiBmissed  with  oofti 
against  the  applicants  personally. — ^Naibhi  v. 
liAiBNB,  P.D.  ds  Ad,D. ;  71  L.  J.  P.  37 ;  85  L.  T. 
049. 
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the  ground  of  his  wile's  adolterv  with  the  co- 
respondent. The  respondent  alleged  that  the 
petitioner  had  been  gouty  of  omelty  and  adidtery, 
and  the  jnrf  were  disdiarged  without  giving  a 
▼erdtot,  as  they  were  not  able  to  agree  on  all  the 
issues.  The  wife  hai  not  applied  for  seoority  for 
costs  before  the  trial,  and  the  court  declined  to 
make  any  order  after  the  trial,  on  the  g^und  that, 
as  a  second  trial  was  pending,  the  application  was 
premature.  Tae  wife  then  obtuned  security  for 
her  costs  of  the  second  triaL  The  jury  at  that 
second  trial  found  that  the  respondeat  and  co- 
respondent had  committed  adultery,  and  that  the 
petitioner  had  committed  adultery,  but  that  it  had 
been  condoned  by  the  respondent. 

Held,  that  the  wife  was  entitled  to  her  lull  costs 
of  both  trials,  and  that  the  co-respondent  must  pay 
the  costs  of  the  issues  on  which  he  had  failed. — 
Waudby  v.  Wattdby,  P.D.  4k  Ad.D.,  176;  [1902] 
P.  86 ;  71  L.  J.  P.  43 ;  86  L.  T.  123. 

3.  Coats  —  Wt/e'a  peHtion — Husband's  petition — 
Costs  against  co-respondent — Costs  of  wif^s  petition — 
Party  to  proceedings — Appeal — Final  order — Jfotri- 
monial  Causes  Act,  1857  (20  &  21  Vict,  e.  85),  s.  34 
—Judicature  Act,  1890  (53  &  54  Vict.  c.  44),  s.  5.— 
The  power  to  order  payment  of  costs  conferred  on 
the  couit  by  section  5  of  the  Judicature  Act,  1890, 
mutt  be  confined  to  parties  to  the  proceediogs. 
The  co-respondent  to  a  petition  presented  by  a 
husband  does  not  become  a  party  to  a  cross- 
petition  presented  by  the  wife  on  toe  making  of  au 
order  for  the  consolidation  of  the  two  suits,  as  such 
an  order  is  only  an  arrangement  for  the  conTenience 
of  trying  the  two  smts  together  and  involves 
nothing  analogous  to  "  consolidation  "  at  common 
law.  A  co-respondent,  therefore,  in  such  a  case  not 
being  a  "  party  to  the  proceedings  '*  within  section 
34  of  the  Matrimonial  Oauses  Act,  1857,  there  is  no 
jurisdiction  to  make  him  pay  the  costs  of  the  wife's 
petition. 

Au  order  directing  payment  of  costs  is  not  an 
interlocutory  order  working  out  the  final  judgment, 
but  is  part  of  the  final  judgment  though  separated 
from  it  by  an  interval  of  some  days. — Fobbbs- 
Smith  V.  Fobbbs-Smith,  (7.^.,  6;  [1901]  P.  258; 
70  L.  J.  P.  61 ;  84  L.  T.  789. 

4.  Cruelty — Wife* s  petition — Adultery  of  husband 
with  servants  in  house — Breakdoum  of  the  health  of 
the  wife, — If  the  conduct  of  the  husl)and  is  such  as 
to  cause  a  breakdown  of  the  health  of  the  wife,  by 
reason  of  the  disgrace  and  shock  arising  out  of  a 
conviction  of  the  husband  under  the  Oriminal  Law 
Ameodment  Act,  1885  (48  &  49  Yict.  c.  69),  the 
court  will  hold  this  to  constitute  leg«l  cruelty  on 
the  part  of  the  husband,  and  will  grant  a  decree 
nisi  to  the  wife,  the  adultery  having  been  also 
proved.— Thompson  v.  TsxmJBwnx^P.D.diAd.D.; 
85  L.  T.  172. 

5.  Damages  claimed  against  co-respondent  — 
Amount  of  damages  not  spwified, — In  a  husband's 
p*)tition  for  divorce  by  reason  of  his  wife's  adultery 
with  the  oo-respondent,  when  tbere  is  a  claim  for 
damages,  the  amount  claimed  must  be  specified  in 
^e  petition. — ^Pbqlbb  v.  Pbglbb,  P,D,  &  Ad.D. ; 
85  L.  T.  649. 

6.  Decree  nisi — Intervention  of  co-respondent — 
Decree  absolute — Matrimonial  Causes  Act,  1880  (23  & 
24  Vict,  c,  144),  s.  7. — A  co-respondent  entered  an 
appearance  in  a  divorce  suit,  but  did  not  defend  the 
action.  A  decree  nisi  was  obtained  by  thn 
petitioner.  It  was  held  by  the  court  that  the 
co-respondent  could  not  afterwards  intervene  to 
show  cause  why  the  decree  should  not  be  made  | 


absolute.— Habbibs  v.  Habbibs,  P,D.  d:  Ad,D, ;  86 
L.  T.  262. 

7.  Desertion — ** Beasonahle  excuse**  —  Refusal  of 
wife  to  aUow  marital  intercourse  —  Matrimonial 
Causes  Act,  1857  (20  &  21  Vict.  c.  85),  s.  27.— After 
a  husband  and  wife  had  been  far  some  years  living 
apart  by  (as  the  court  held)  mutual  consent,  the 
husband  committed  adultery. 

Held,  that  this  was  not  evidence  of  desertion  by 
him. 

A  wife  who  without  cause  refuses  t9|>ermit  marital 
intercourse  to  her  husb«ni  cannot  allege  "deser- 
ti^»n"  by  him  *'  without  reasonable  excuse"  if  in 
consequence  he  refuses  to  live  with  her. 

Decision  of  Jeune,  P.,  [1900]  P.  180,  affirmed.— 
Syngb  v.  Sywqb,  C.A. ;  [1901J  P.  317 ;  70  L.  J.  P. 
97 ;  85  L.  T.  83. 

8.  Judicial  separation —  Wife*s  petition — Husband^ s 
desertion  and  aduUery  —  CusUMy  of  children  — 
Guardianship  of  Infants  Act,  1886  (49  &  50  Vict. 
c.  27),  s.  7. — Upon  a  wife's  petition  for  judicial 
separation  on  the  ground  of  her  husband's 
desertion  and  adultery,  the  court  will  require  very 
strong  evidence  of  the  aggravated  character  of  the 
conduct  of  the  husbana  before  making  an  order, 
under  section  7  of  the  Ghiardianship  of  Lif  ants  Act, 
1886,  Uiat  he  is  a  person  unfit  to  have  the  custody 
of  his  children. 

Skinner  v.  Skinner,  58  L.  T.  B.  923,  13  P.  D.  90, 
distioguisbed— WooLNOTH  v.  Woolnoth,  P.D.  A 
Ad.D. ;  86  L  T.  598. 

9.  Maintenance — Permanent  maintenance — Matri- 
monial Causes  Act,  1857  (20  &  21  Vict.  e.  85),  s.  32— 
Gross  sum — Payment  to  petitioner.  —  The  courti 
ordered  a  gross  sum  of  money  to  be  paid  to  a 
petitioner  by  way  of  permanent  maintenance. — 
KiBX  V.  EiBE,  P.D.  &  Ad.D.;  [1902]  P.  145; 
71  L.  J.  P.  78. 

10.  NuUity — Decree  nisi — Intervention  by  King's 
Proctor — Motion  by  petitioner  to  rescind  decree  and 
dismiss  petition — Cois — Consent — Motion  granted. — 
Upon  the  petitioner's  application — ^the  King's 
Proctor,  who  had  intervene  and  filed  his  plea, 
assenting — the  court  (Jeune,  P.)  rescinded  a  decree 
nisi  for  nullity  of  marriage  and  dismissed  the 
petition* 

No  order  for  the  King's  Proctor*s  costs  wai 
made,  he  having  waived  his  right  to  ask  for  the 
same.— A.  v.  A«,  P.D.  it  Ad.D.;  [1901]  P.  284; 
70  L.  J.  P.  90  ;  85  L.  T.  171. 

11.  Nullity — DomicU — Matrimonial  residence — 
Jurisdiction. — In  suits  for  nullity  of  marriage  the 
true  test  of  jurisdiction  is  the  matrimonial  residence 
as  diitinguished  from  domioU,  which  is  the  test 
in  suits  for  dissolution. — ^Bbbnvak  (othbbwisb 
BoBBBTS  v.  Bbbnnan,  P.D.  AAd.D.^  414;  [1902] 
P.  143;  71  L.  J.  P.  74;  86  L.  T.  599. 

12.  Numty—Frigidity— Refusal  to  allow  inter- 
course— Six  months*  cohabitation — Variation  of  settle- 
ments.— ^Where  the  respondent  resisted  ail  attempts 
at  intercourse  for  a  period  of  six  months. 

The  court  annidled  the  marriage  and  varied  the 
marriage  settlement,  ordering  the  respondent  to  pay 
an  annual  sum  to  the  petitioner. — E.  v.  B.  (othbb^ 
WISB  T.),  P.D.  Jb  Ad.D.,  607. 

13.  Pradics — OotAs — Co-reapond^ent. — Where,  upon 
an  application  to  make  a  co-respondent  liable  for 
the  costs  of  a  petition,  the  only  proof  of  scienter 
was  an  admission  by  him  that  within  a  fortnight 
after  he  first  committed  adultery  with  the 
respondent  he  became  aware  that  she  was  % 
mazried  woman. 
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Held,  that  the  petttioner  was  entitled  to  an  order 
for  costs  againsc  the  oo-respoodent.— Bilbt  v. 
BiLBY  AND  Eabbop,  P,D.  <k  Ad.D, ;  [1902]  P.  8  : 
71  L  J.  P.  31;  86L.  T.  123. 


14.  Practice — Evidence  de  bene  ease — Application 
for  commission— Coata^Petition  filed  hut  not  served, 
— An  order  for  a  commtBsion  to  take  the  eyidence 
of  witnesses  oat  of  the  jorisdiotion  was  m«de,  at 
the  risk  and  expense  of  the  applioant,  immediately 
after  the  petition  had  been  nleMl  and  before  there 
hftd  been  time  to  effect  seryion. — YAixEirriNB  v. 
VaUiKNTDcb,  P.D.  dh  Ad.D,;  [1901]  P.  283:  70 
L.  J.  P.  89 ;  85  L  T.  171. 

16,  Practice—Particulars  of  adultery,— TJadeit  an 
order  to  give  farther  and  bettor  particalar^  of  the 
dates  and  places  whea  and  where  alleged  acts  of 
adultery  extending  over  ten  moaths  were  committed, 
the  petitiooer  mast  give  the  best  particalara  which 
he  c«n  extract  from  the  witnesses  apoa  who 'a  he 
relies  to  prove  his  case.  It  is  not  a  saffident 
compliance  with  snch  an  order  to  allege  generally 
tbat  the  respondent  and  co-respoodent  were 
constantly  meeting,  and  were  in  thts  resp 'indent's 
bondoir  and  bedroom  together,  and  that  they  were 
frequently  oat  riding  and  driving  aloLe  together, 
from  which  the  coart  will  be  asked  to  infer  that 
they  committed  adnltery. — Habtoff  v,  ELajitoff. 
C,A, ;  71  L.  J.  P.  78. 

16.  Practice  — Particulars — Witnesses,  names  of 
probable— Order  for  disclosure, — Wh«re  in  a  petition 
by  the  wife  against  the  hasband  h*«  was,  for  the 
pnrpose  of  estabtishing  oraelty,  charged  with  using 
insulting  language  to  her  in  the  presence  of 
servants  and  gaest§,  with  the  object  of  humiliating 
and  degrading  her,  the  petitxon«  was  ordered  to 
give  particulars,  settiuff  forth  the  names  of  such 
servants  and  guests.— Bishof  v,  Bishof,  P.D,  <k 
Ad,D. ;  [1901]  P.  325 ;  70  L.  J,  P.  93 ;  85  L.  T. 
173. 

17.  Bape — Indecent  assault — Oondud  amounting  to 
cruelty, — Where  in  a  suit  for  dissolution  of  marriage 
on  the  ground  of  reipe  the  respondent  was  proved 
to  have  been  convicted  at  the  quarter  sessions  of  a 
series  of  indecent  assaults  upon  children, 

The  court  granted  the  petitioner  a  decree  nisi 
on  the  ground  of  the  respondent's  having  committed 
rape; 

And  held  further,  that  such  conduct  of  the 
respondent,  causmg  nervous  shock  to  the  petitioner, 
amounted  to  cruelty. 

TTu>mpson  v.  Thompson,  17  Times  L  E.  572,  and 
Coffey  V.  Coffey,  [1898]  P.  169,  46  W.  E.  Dig.  51, 
followed. — BOSWOBTHIOE  V,  Boswokthiok  P,D  & 
AdD,,2Vl\  86L.  T.  121. 

18.  Restitution  of  conjugal  rights  —  Custody  of 
children — Practice — Interim  order. — The  courc  has 
power,  under  section  6  of  47  &  48  Vict.  c.  68,  to 
make  an  interim  order  m  to  custody  of  the  children 
of  the  marriage,  and  to  save  expense  will  make  such 
an  order  at  the  time  of  the  prououncing  of  a  decree 
of  restitution  of  conjagal  rights. — Fainu  v,  Painb. 
P.D.  ik  Ad.D.,  382. 

19.  Bestitution  of  conjugal  rights— Form  of  written 
.demand  before  institution  of  proceedings — Practice — 
Divorce  Court  RuUe,  1866,  r.  2— Additional  Rules  and 
Regulations^  1869,  r.  175— Upon  an  undefended 
petition  by  the  wife  for  restitution  of  conjagal  rights, 
the  preliminary  letter,  put  forward  as  in  accordance 
with  the^  roles, was  iu  the  terms  following  : 

"  I  write  to  yon  to  express  my  desire  to  cohabit 
and  live  you  as  your  wife,  and  to  require  from  you 
a  full  restitution  of  the  conjugal  rights  of  which  you 
have  deprived  me  for  now  over  a  year." 


The  President :  This  letter  is  not  quite  in  the  nana 
form.  The  word  ''require"  is  rather  peremptory, 
and  might  possibly  be  taken  exception  to  as  not  btring 
within  the  judgments  of  the  Court  of  Appeal : 
Field  V.  Field,  (1889)  14  P.  D.  26;  SmiUi  ▼  8miih, 
(1890)  15  P.  D.  47.  In  my  view,  however,  it  is  not 
reasonable  to  expect  a  woman  to  write  affectiooate 
letters  to  her  husband  under  circumstances  anoh 
as  are  usuallv  shown  to  have  existed  in  this  class 
of  cases.  All  that  ought  to  be  required  is  that  a 
dear  request  should  be  ^own  to  have  been  made, 
received,  and  not  complied  with.  I  shall  allow  this 
letter  to  pass  as  a  sufficient  compliance  with  the 
rule,  and  there  will  be  the  usual  decree. — Elliott  v. 
Elliott,  P.D.  A  Ad.D, ;  85  L.  T.  648. 

20.  Return  of  wife  to  cohabitation — Suit  pending — 
Application  of  solicitor  as  to  costs  of  suit—Beserved 
list. — If  the  parties  return  to  oohatatation  whilst  a 
matrimonial  suit  is  pending,  the  petition  will  not 
necessarily  be  struck  out  of  the  list  for  want  of 
proS'*cation  whilst  the  costs  of  the  petitionee's 
solicitor  are  unpedd.  The  proper  course  is  for 
the  case  to  be  put  into  the  reserved  list  — Wa£WICK  v. 
Wabwiok,  P.D,  A  Ad,D, ;  85  L.  T.  173. 

21.  Variation  of  settlements — Jurisdiction  to  enter- 
tain— Petition  by  guilty  party, — Semble,  the  oourt 
has  power  to  entertain  a  petition  for  variation  of 
settlements  at  the  instance  of  the  party  throng 
whose  misconduct  the  marriage  has  been  dissolved. 

If  a  wife  is  in  receipt  of  an  ^owance  derived 
from  funds  settled  by  the  husband,  and  if  out  of 
that  allowance  she  keeps  up  their  joint  establish- 
ment, the  husband  is  not  entitled  to  a  reduction 
of  the  wife's  allowance  after  she  has  obtained  a 
divorce  by  reason  of  his  cruelty  and  adultery. — 

WOOTTON-I8AA.C8OW  V.  WOOTTON-IaAAGSON,  P.D.  S 

Ad.D, ;  [1902]  P.  146 ;  71  L.  J.  P.  80. 

22.  Variation  of  stttlements — Policy  payahle  at 
fixed  date  to  husband  if  alive,  and  if  not  to  wife — 
Matrimonial  Clauses  Act,  1857  (20  &  21  Vict,  c  85), 
s,  ^5— Matrimonial  Clauses  Act,  1859  (22  &  23  Vict. 
c  61).  s,  5. — Where  a  wife  had  certain  rights  under 
a  policy  on  her  husband's  life,  and  the  maniage 
was  afterwards  dissolved  by  reason  of  her  adultery^ 

The  court  ordered  her  to  settle  her  interests  there- 
under for  the  benefit  of  the  petitioner  and  the 
children  of  the  marriage. — Stedall  v.  Stedall^ 
PD.  &  Ad.D„  320;  86  L.  T.  124. 

23.  VaricUion  of  settlements — Principle  of  quid  pro 
quo^Potver  of  appointment  upon  petitioners  seoond 
marriage — Children's  reversionary  interests  affected — 
Extinguishment  of  respondent^  interests — Matri- 
monial Glauses  Act,  1859  (22  &  23  Vict,  e,  61),  s.  5.— 
Hie  oourt  has  power  to  varv  a  marriage  settlement 
so  as  to  deprive  infant  children  of  the  marriage  of 
part  of  theic  interests  secured  to  them  by  such 
settlement. 

Where  a  marriage  settlement  gave  the  petitioner 
(wife)  power  to  appoint,  after  the  deatn  of  the 
respondent,  in  f avou  of  a  second  husband  and  the 
children  of  a  second  marriage,  the  court,  recognis- 
ing the  principle  of  quid  pro  quo  in  such  cases,  gave 
to  the  petitioner  power  so  to  appoint,  during  the 
respondent's  lifetime,  a  portion  of  the  fund  whM^ 
hai  been  settled  for  the  ultimate  benefit  of  the 
childreoi  of  the  marriage,  upon  the  ground  that  the 
extinguishment  of  the  respondent's  interests  being 
part  of  the  order  would,  while  depriving  them  of 
that  portion,  accelerate  their  interests  tn  the 
remainder.— Whitton  v.  Whitton,  P./}.  cfe  A€LD  ; 
[1901]  P.  348  ;  71  L.  J.  P.  10 ;  85  L.  T.  646. 

24.  Variation  of  settlement — Settled  property  wholly 
brought  in  by  hwband — Extinction  qf  husband^e  lij^ 
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intereU-'Matrimonial  Cauies  Ad,  1859,  a.  5,^kit«t 
a  diToroe  on  the  wife's  petition  the  oourt  ex- 
tifigniBhed  the  hufband's  liM  interest  in  the  property 
in<uaded  in  the  marriage  settlement,  the  inoome  of 
whioh  amounted  to  £45  a  year,  and  the  whole  of 
which  had  been  brought  into  settlement  by  himt 
There  was  one  child  of  die  marriage,  who  had  not 
attained  a  Tested  iaterest. 

Held,  that  this  was  a  proper  exeroise  of  the 
^oretion  of  the  ooort  in  the  interests  of  the  wife 
and  child.— Kays  v.  KjlYM,  C.A.^  499:  86  L.  T. 
638. 

25.  Variation  of  BeUUment—Veited  interest  of  child 
— Settied  property — Bxtinguiakment  ofrighU  ofguiUy 
party  Matrimonial  Catues  Act,  1859  (»1  &  22  Vict. 
c.  61),^  «•  5. — By  a  marriage  settlement  property  of 
the  wife  was  settled  upon  trusts  for  the  wife  for 
life,  then  for  her  husbuid  if  he  surmed  her,  with 
remainder  to  the  children  of  th<^  marriag**.  There 
was  one  child  of  the  marriage,  who  attained  twenty- 
one,  and  died  a  bachelor  and  intestate,  the  benefloud 
interest  which  he  had  acquired  in  the  property  on 
attaining  twenty-one  passiog  to  his  father  at  sole 
nex6-of-kin.  Subsequently  to  the  death  of  this  child 
the  wife  obtained  a  diToroe  from  her  husbancl. 

Held,  that  the  property  was  settled  property 
within  section  5  of  the  ICatrimonlal  Oauses  Act, 
1859,  and  that  the  court  would,  under  the  jaris- 
diction  conferred  by  that  section,  vary  ttie  settle- 
ment by  extinguishing  all  tiie  rights,  powers,  and 
interests  of  the  husband  thereunder,  indnding  any 
benefloial  derivative  interest  whioh  he  took  as  next- 
of  hin  of  his  deceased  son. 

Decision  of  Barnes,  J.  {ante,  p.  138),  affirmed. — 
Blood  v.  Blood,  CA.,  547;  [1902]  P.  190;  86 
L.  T.  641. 

See  also  Practice,  30. 

DOiaOIL:— 

Benuneiation  of  donUoU  of  origin — Acquisition  of 
domicil  of  choice — Evidence — Presumption  — The 
testator,  whose  domicil  of  origin  was  tiie  United 
States  of  America,  went  for  trade  parposei  to  live 
in  Bnssia,  from  which  country  he  yearly  paid  Tisits 
to  Bogland.  Afterwsd^ds,  being  advised  by  his 
doctori,  on  account  of  his  bad  hodth,  not  to  live  in 
Bussia,  he  came  to  Bngland,  and  took  a  house  at 
Brighton.  For  a  few  years  he  paid  vidts  to  Biissia, 
but  on  giving  up  his  trade  connections  he  ceased  to 
do  this.  For  the  last  twenty-seven  years  of  bis  life 
he  lived  in  Qreat  Britain,  having  leases  of  houies 
in  London  and  Brighton,  and  spendiog  the 
shooting  season  in  SooUand,  where  he  rented  deer 
forests.  He  also  used  to  go  for  his  health's  sake  to 
vidt  a  watering-place  in  Ctermany.  WhUe  living  in 
Bngland  he  bought  an  estate  in  the  United  States, 
apparently  for  the  purpose  of  selling  it  again  as  a 
speculation, 'but  he  had  no  residence  in  America 
daring  the  period  for  which  he  lived  in  (}reat 
Britain.  Ete  described  himself  in  certain  American 
documents  as  an  American  citizen  sojoumiog  in 
England.  He  was  advised  by  his  doctors  that  a 
▼oyage  to  America  would  be  dangerous  in  his  state 
of  health,  but  he  sometimes  expressed  an  intention 
of  returning  to  America  in  a  vessel  which  he 
invented,  and  took  out  patents  for,  which  was 
intended  not  to  roll  or  piton  when  at  sea. 

Held,  upon  the  evidence  before  the  oourt,  that 
there  waa  an  unrebutted  presumption  in  favour  of 
the  testator  having  abandooed  his  domicil  of  origin 
uid  aoqufred  a  domioa  of  choice  in  Gkeat  Britain.— 
Attobhey-Gknbral v.  WnrAWS,  O.A. ;  85  L. T.  508. 

See  also  Conflict  of  Laws,  2,  4;  Divorce,  11. 

DONATIO  MOBTIB  CAUSA  :— 

1.  Ihtivery  of  a  cAsgtis  aooompomtod  ly  a  writkn 


request  that  a  third  party  shdU  pay  same  to  don»s  after 
decease  of  donor — Gift  declared  invhlid. — An  invalid 
lady  witii  the  help  of  a  friend  sent  three  cheques, 
each  for  the  sum  of  £100,  made  out  to  three 
different  persons,  to  another  friend  of  hers  with  a 
letter  couched  in  the  following  terms:  "Miss 
Davis  wishes  me  to  send  you  the  three  inclosed 
cheques  for  you  to  keep  for  her,  and  in  case  of  her 
death,  and  then  see  the  said  persons  have  the 
money,  &c."    Miss  D.  died  upon  the  following  day. 

Upon  an  originating  summons  taken  out  by  the 
executor  to  ascertain  whether  he  was  justified  in 
paying  the  three  sums  of  £100, 

Held,  that  th^re  had  been  no  valid  donaUo  mortis 
causd,  and  tiiat  the  executor  was  not  at  liberty  to 
honour  the  cheques. — Davis,  Bb,  Gbiffith  v. 
Davis,  Ch.D.  FarvoeU,  J. ;  86  L.  T.  889. 

2.  Donor's  cheque — Cheque  presented  hu^  not  paid 
indonor^s  lifetime, — The  delivery  of  a  donor's  own 
cheque  to  a  donee  doss  not  operate  as  an  equitable 
asiignment  to  the  donee  of  any  part  of  the  donor's 
balance  at  the  bank.  Oonsequently,  if  the  cheque 
be  not  paid,  actually  or  constructively,  before  the 
donor's  death,  there  can  be  no  dowxtio  mortis  causd 
of  such  cheque  ;  where  tiie  donor's  account  is  in 
debit,  even  though  the  baaker  it  willing  to  honour 
an  overdraft,  tha  mere  presentation  of  the  cheque 
does  not  amount  to  a  constructive  payment. 

Hewitt  V.  Kaye,  16  W.  B.  835.  L.  fi.  6  Eq.  198 ; 
In  re  BeaJes  Estate.  L.  B,  13  Eq.  489,  20  W.  B.  Oh. 
Dig.  4,  followed. 

Bromky  ▼.  Brunton,  16  W.  B.  1006.  L.  B.  6  Bq. 
275,  explained.— Bbaumont,  Be,  Bxattmovt  v. 
BwBAirx,  Ch.D.  Buckley,  J.,  389 ;  [1902]  1  Oh.  889 ; 
71  L.  J.  Oh.  478 ;  86  L.  T.  410. 

3.  Post  Office  Savings  Bank  deposit  hooh-^Certificate 
of  Local  Loans  3  per  Cent,  Stock — ValidUy. — A.  was 

SDMessed  of  a  certain  sum  in  the  Post  Omoe  Savings 
ank  and  a  sum  of  £50  10s.  Local  Loans  3  per  Oent. 
Stock.  Three  days  before  her  death,  being  well 
aware  that  her  deatii  was  imminent,  riie  expressed 
a  desire  that  her  sister  should,  in  the  event  of  her 
death,  have  all  the  monev  in  the  savings  bank  and 
the  sum  of  £50  10s.  Local  Loans  3  per  Oent  Stock. 
She  aocorditgly  delivered  to  her  sister  a  desk  con- 
taining the  savings  bank  deposit  book  and  the  certi- 
ficate of  the  Local  hmna  Stock,  and  gave  her  also 
the  key  of  the  desk. 

Hela,'that  the  gift  of  the  money  in  the  savings 
bsnk  was  a  proper  subject  for  a  donatio  mortis  causd, 
and  therefore  valid,  but  that  the  gift  of  the  Local 
Loans  Scock  was  not,  and  was  therefore  invalid. — 
Andrews,  Be,  Andrews  v.  Andrews,  Ch.D^ 
Kekewich,  J.^  569. 

4.  Subfect'matter  —  Post  Office  Savings  Bank 
deposit  book. — A  Post  Office  Savings  Bank  deposit 
book  is  capable  of  beinic  given  so  as  to  creates 
donatio  mortis  eausd.^WmBTOV,B,M,  Bartholbmbw 
V.  Msnzibs,  Ch.D.  Byrne,  J.,  294;  [1902]  1  Oh. 
680;  71  L.  J.  Oh.  343;  86  L.  T.  551. 

BASEBfENT:— 

1.  Light -'Ancient  lights — Consent  or  agreement — 
Prescription  Xd  (2  ft  3  Will.  4),  s.  3— In  1873  B., 
the  owner  and  occupier  of  an  hotel,  erected  on  the 
northern  side  of  hi*  premises  a  conservatorv  adjoin- 
ing the  defendant's  property,  and  entered  into  an 
agreement,  dated  the  13th  of  July,  1873,  with  the 
defendant's  predecessor  in  titie,  whereby  B.  agreed 
to  pav  li.  a  year  to  the  defendant's  predecessor  for 
allowing  "tHe  window'*  of  his  conservatory  to 
overlook  and  open  on  to  the  defendant's  property. 
The  sloping  top  of  the  conservatory  was  of  glazed 
gkss»  as  Mso  w»s  the  whole  of  thevertlofl  "' 
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adjoiiiing  the  defendant's  property  above  a  few  feet 
from  the  ground.  Portions  of  the  glazed  side  of 
the  oooservatory  were  movable,  so  that,  when 
opened)  they  overhuog  the  defendant's  property. 
The  yearly  rent  was  duly  paid  untU  1888,  when 
the  conservatory  was  couverted  into  a  pasiage  or 
corridor  of  thB  hotel,  the  sloping  top  of  the  oon- 
servatory  beln^  retained  in  its  foriner  position  and 
by  means  of  its  glazed  glass  giving  light  to  the 
hotel  corridor,  and  forming  the  roof  to  the 
corridor.  The  def«4idant  erected  certain  buildings 
which  obstructed  the  access  of  light  to  the  hotel 
corridor  through  the  glazed  roof ;  and  the  plaintiff, 
E.'s  successor,  brought  an  action  for  an  injunction 
and  damages. 

Held,  tl^t  the  agreement  of  the  13th  of  July, 
1873,  referred  to  the  sloping  roof  of  the  conservatory 
as  well  as  the  verticil  side. 

Held,  alao,  that  B.  and  his  successor,  the 
plaintiff,  enjoyed  the  light  only  by  virtue  of  the 
said  agreem«'nt,  which  was  a  consent  or  agreement 
within  the  meaning  of  section  3  of  the  Presoripiioa 
Act,  and  therefore  that  the  plaintiff's  action  failed. 
— Bastoh  V,  IsTBD,  Ch,D.  Joyce,  J.,  472 ;  71 
L.  J.  Oh.  442 ;  86  L  T  442. 

2.  Light — Building  eitaU—Deviations  from  build- 
ing  agreemetit — Implied  grant  of  light — Derogation 
from  grant — Conveyancing  Act,  1881,  s,  6  (2). — Toe 
grantt-e  of  a  house  with  the  lights  under  the  words' 
imported  into  the  grant  by  the  Convey  ancing  Act, 
1881,  s.  6  (2),  is  only  entitled  to  such  an  easement 
of  light  as  is  consistent  with  the  iotentioa  of  the 
parties  to  be  implied  from  the.  droumstances  ex- 
isting at  the  time  of  the  grant  and  known  to  the 
grantee. 

O.  entered  into  a  building  agreement  with  S.,  a 
builder,  a  plan  on  ,the  u«ual  lines  beins  attached  to 
the  agreement  with  the  sites  of  the  proposed 
buildinffs  plotted  out  upon  it  S.,  having  Duilt 
some  of  the  housei  in  accordance  with  the  agree- 
ment, with  the  assent  of  O.,  built  upon  certain  of 
the  remaining  plots  a  block  of  mansions  not  in 
accordance  with  the  building  scheme.  8.  con- 
structed the  maosions  with  a  party- irall,  one-h«lf 
of  which  was  upon  the  adjoining  plot,  his  intention 
being  to  add  a  corresponding  block  upon  the  ad- 
joining plots.  This  intention  was  never  carried 
mto  effect  The  plots  on  which  the  first  Uodc  had 
been  erected  were  conveyed  by  O.  to  S.  in .  fee 
simple,  the  coaveyance  containing  no  express  grant 
of  light  S.  the  next  day  mortgaged  the  premises 
to  X.,  who  had  lull  knowledge  of  tbe  building 
agreement  and  of  the  manner  in  whicti  the  mansions 
had  been  erected.  O.  subsf^quently  sold  the  plots 
adjoining  the  party- wall  to  S.,  who  in  turn  con- 
veyed the  some  to  the  defendants.  X.  subsequently 
sold  the  block  of  mansions,  under  his  power  of  sale, 
to  O.,  who  made  a  settlement  of  the  property, 
under  which  he  was  himself  interested. 

On  an  action  beiog  brought  by  the  trustees  of 
the  set'lement  to  restrain  the  defendants  from 
building  in  such  a  manner  as  to  obstruct  the  Ughts 
of  the  mansions. 

Held,  that  the  plaintiffs  were  not  entitled  under 
the  Oonveyencing  Act,  1881,  s.  6  (2),  to  any  greater 
easement  of  light  than  such  modified  easement  as 
was  contemplated  by  O.  and  S.  at  the  time  when 
the  block  of  mansions  was  erected. 

Birmingham  Banking  Co,  v.  Boss,  36  W.  E.  914, 38 
Oh.  D.  295,  applied. — Godwin  v.  Schweffes  (I^- 
ited),  Ch.D.  Joyce,  J.,  409;  [1902]  1  Oh.  926; 
71  L.  J.  Oh.  438 ;  86  L.  T.  377. 

8.  Light — Prescription — Extent  of  right — Light  for 
ordinary    purposee — SubitcmUdl   interference — 8uIh 


etantidl  damage-^Rvie  aeto^b  degrees. — ^If  anotsat 
lights  are  interfered  with  subrtantially  and  reil 
damage  thereby  ensues  to  tenant  or  owner,  thea 
that  tenant  or  owoer  is  entitled  to  relief.  '*  Sab- 
stantial"  does  not  indicate  any  particular  per- 
centage. 

Without  substantial  intflrferenoe  there  is  do 
right  of  action,  and  in  addition,  in  order  to  obtdn 
an  injunction,  the  plamtiff  must  ettablish  subitaa- 
tial  injury  suff^ired  or  threatened.  There  is  no 
standard  or  fixed  amount  of  light  to  which  alone  a 
pl«intiff  is  entitled. 

There  may  be  real  damage  to  the  owner  or 
occupier  of  a  baildiog  used  for  particular  porpoiei, 
or  reasonably  adapted  for  psrtioular  poipooea, 
although  there  would  be  no  real  damage  if  tiM 
building  were  not  used  or  reasonably  adapted  for 
such  purposes. 

There  is  no  rule  of  law  that  a  man  mav  alwayi 
build  up  to  an  angle  of  45  degrees. — Home  ahd 
OOLONIAL  8TOBB8  V.  OoLLS,  C7.il.,  227 ;  [1902]  1 
Oh.  802 ;  71  L.  J.  Oh.  146;  85  L.  T.  701. 

4.  Light— Preecription—Extent  of  right— LigU  fir 
ordinary  purpoaes  —  Trade  rehiring  extraordiiiary 
degree  of  light— Thf^n  is  no  atandard  of  light  In 
consideriog  whether  ancient  lights  have  been  sub- 
stantially interffred  with,  regard  must  be  had  to 
the  ordinary  uaes  by  way  of  habitation  or  buaineai 
to  whidi  the  house  has  been  put  or  might  reason- 
ably be  sapposed  to  be  capable  of  being  put. 

A  plaintiff  is  therefore  entitled  to  relief  where  hii 
extraordinary  amount  of  light  has  been  substantially 
interfered  with,  even  though  sufficient  light  is  left 
for  ordinary  purjMMes. 

Decision  of  Wright,  J.  (49  W.  B.  206.  [1901]  1 
Q.  B.  722),  reversed.— ^ABBBN  v.  Bkowk,  OM 
97;  [1902]  1  K.  B.  15;  71  L.  J.  K.  B.  12;  85 
L.  T.  444. 

5.  Light — Prescription — Purposes  requiring  specud 
quantity  of  light — Ahandonmeri — Mandatory  injitne- 
tion,  —  Although  less  than  twenty  years  have 
elapsed  aince  an  ancient  lif^ht  has  been  used  for  a 
business  requiring  a  special  quantity  of  light,  and 
although  such  business  coidd  not  have  been  carried 
but  for  the  eiUargement  of  the  ancient  light,  which 
enlargement  was  made  within  that  period, 

Held,  nevertheless,  that  the  light,  so  far  as 
ancient,  must  not  be  substantially  interfered  witbi 
and  that  tiia  court  would  take  into  consideration 
the  nature  of  the  business. 

Warren  v.  Brovm,  ante,  p.  97,  [1902]  1  K.  B, 
15.  discussed.— -Pabeer  v.  Stanlbt,  Ch,D.  Farwdl, 
J.,  282. 

6.  Bight  of  way — AUeged  extinguishment  osi 
partial  abandonment — Obstruction — Mandatory  •*- 
function  to  remove  obstruction  refused. — Theplaintifb, 
as  o«vners  of  certain  lands  situate  in  the  borongh  of 
Oroydon,  known  as  Wiiitehorse-lane,  had  a  right 
of  way  over  a  strip  of  land  ten  feet  wide  on  adjoin- 
ing property  in  the  occupation  of  the  defendants. 
Some  years  before  action  brought,  the  plaintiib 
erected  a  sunmier-house  which  projected  over  the 
strip  of  land  to  the  extent  of  2ft.  4in.  Before  actum 
to>ught,  the  defendants  erected  and  eight  months 
prior  to  the  date  of  tbe  writ  they  completed  the 
erection  of  a  stable  on  the  strip  of  land,  which 
obstructed  the  plaintiff's  right  of  way.  The  plain- 
tiffs brought  an  action— first,  for  a  declaration 
that  they  were  entitied  to  the  right  of  way; 
secondly,  an  order  requiring  the  defendants  to 
remove  ihe  building^  in  question ;  thirdly,  for  an 
injunction  to  restrain  the  defendants,  their 
servants  and  agents,  from  obstructing  the  plain- 
tiffs  «nd  their  tenants,  and  the  agents  <v  tfas 
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plaintiffs  and  fheir  tenants,  in  the  exercise  of  snoh 
light  of  way.  The  defendants  pleaded  extiagaiah- 
ment  or  abandonment  before  action  brooght. 

Held,  first,  on  the  facts,  that  the  plaintiffs  had 
proved  their  title  to  and  had  not  aoandoned  or 
eztingnished  their  right  of  way;  secondly,  that 
partial  abandonment,  by  the  erection  of  a  snmmer- 
honie  projecting  across  a  portion  of  the  strip  of 
land  was  not,  in  the  drcnmstances,  snfELoient 
evidence  of  abandonment ;  that  the  plaintiffs  were 
entitied  to  an  injonotion  and  408.  damage,  bat 
that,  owing  to  the  fact  that  tiie  defeodants' 
obstrnctinfl:  building  had  been  completed  eight 
months  before  action,  an  order  for  it^  removal 
could  not  be  made. — ^YouNG  v.  Stab  Omkibus  Oo  , 
Ch.D.  Fartodl,  J. ;  86  L.  T.  41. 

7.  Bight  of  way—Licenaees  of  grantee — Beaaonable 
user, — A,  grant  of  a  right  of  way  to  premis(<B  which 
may  lawfully  be  u»ed  for  a  given  purpose  authorizes 
the  use  of  the  way  in  question  iu  any  reasonable 
manner  by  all  persons  lawfully  soing  to  or  from 
such  premises  in  pursuance  of  such  purpose, 
whether  such  persons  be  mentioned  in  the  grant  or 
not. — Baxjendale  v.  No&th  Lambeth  TirawTtAT. 
Clxtb,  Ch.D.  Eddy,  J,,  650. 

BOOLBSrASTIOAL  LAW  :— 

1.  Coneietory  court —Juriadiction  of  hUhop—Jurie" 
diction  of  chancellor — Patent  appointing  chancdlor — 
Beeervation  to  hiehop  of  certain  causes — Validity  of 
reservation^Prohibition. — Letters  p«tent  Kranted 
by  a  bishop,  appointing  an  official  principal  and 
vicar-general,  and  conferring  on  him  power  to 
determine  suits  in  the  consistory  court,  contained 
the  following  reservation :  '.'  Ktvertheless  first  con- 
sulting us  and  our  successors,  and  having  our 
consent  in  case  either  party  earnestly  crave  our 
judgment.'* 

Held,  that  the  reservation  was  valid,  and  that 
prohibition  lay  to  the  official  principal  to  proldbit 
him  from  proceeding  without  the  bisbop's  consent 
in  a  suit  in  which  one  of  the  parties  earoestiy  craved 
the  bishop's  judgment. 

Judgment  of  the  Divisional  Court,  [19011  2 
K.  B.  141,  reversed. — Bexv,  Tbistbam,  U,A.,  4*^7 ; 
[1902]  1  K.  B.  816;  71  L.  J.  K.  B.  418  ;  86  L.  T. 
515. 

2.  Clergy  discipline — 15th  and  I09th  Canons— 
^*  Immoral  conduct  "--Clergy  Discipline  Act,  1892, 
s.  2.— If  the  conduct  of  a  clerk  in  holy  orders  is 
**  unworthy  of  the  character  of  mioisters  of  religion," 
then  he  is  guilty  of  "  immoral  conduct "  within  the 
meaning  ofsection  2  of  the  Olergy  Discip'iue  Act, 
1892,  notwithstanding  tbat  no  act  of  indecency  is 
proved  against  him. — ^Sweet  v.  Gobdov  Yottng, 
Consistory  Ot.  of  Rochester,  96 ;  [1902]  P.  37. 

3.  Judicial  separation  from  wife  —  Persistent 
crueUy-— Vicar  deprived  of  his  preferment  by  biaJiop 
—  Validity  of  bishop^s  dedaratum  —  Matrimonial 
Causes  Act,  1878  (41  &  42  Viet.  c.  19).  s.  ^--Clergy 
Discipline  Act,  1892  (56  &  66  Vict.  c.  32),  s  1,  sub- 
section 1  (d)  \ie)''8ummary  Jurisdiction  (Married 
Women)  Act,  1895  (58  &  69  Vict,  c  39),  s.  12— 
Interpretation  Act,  1889  (62  &  63  Vict  c.  63),  s.  38. 
— ^A  separation  order  under  the  Summary  Juris- 
diction (Married  Women)  Act,  1896,  was  made 
against  tbe  vicar  of  0.  by  justices  at  petty  sessions 
upon  the  ground  of  his  persistent  crusty  to  his 
wife.  Upon  the  order  Mcoming  conclusive,  the 
bishop  of  the  diocese  declared  the  living  of  C. 
▼acant,  purporting  to  act  under  section  1  of  the 
Olergv  Disoipline  Act,  1892. 

Held,  that  the  bishop's  declaration  was  invalid. 
A  clergyman  cannot  be  deprived  d  his  living  by 


reason  only  of   a  separation  order,  based   upon 
persistent  cruelty,  being  made  against  him. 

Literpretation  Act,  1889,  s.  38,  considered. — 
Sweet  v.  Bishop  of  Ely,  Ch.D,  Joyce,  J.,  520; 
86  L.  T.  679. 

4.  Mandamus  —  ConfirmaUon  of  bishop^ded  by 
Archbishop  or  Vicar-OenercU — Obj&iions  as  to  doctrine 
— 26  Hen.  8.  c.  20. — There  is  no  jurisdiction  in  the 
Archbishop  of  Canterbury  or  his  Vicar-Gdneral  to 
entertain,  upon  the  confirmation  of  the  election  of 
a  bishop-elect,  objections  raited  to  such  confirmation 
alleging  ecclesiastical  offdnces — ^the  contravention 
of  the  articles  of  religion  by  the  publication  of 
false  doctrine,  want  of  prudence  and  discretion, 
and  unfitness  to  fill  the  offioe  of  a  bishop. 

Semble,  that  a  mandamus  will  not  lie  to  the 
archbishop  to  compel  him  to  inform  his  mind  as 
to  the  fitnesa  of  the  bishop-elect  before  he  proceeds 
to  confirmation. — Bex  v.  Oantebbttby  (Aboh- 
bishop).  Gk)BE,  Bb,  K.B.D.,  348 ;  86  L.  J.  79. 

6.  Offences  of  dergymen^Officiating  vnthout  leave 
of  incumbent  of  parish  and  contrary  to  inhibition  of 
Ordinary  —  Unconsecrated  building  —  Public  per' 
formanee  of  divine  service — Administration  of  Holy 
Communion  —  Canon  71  of  1603  —  Colleciion  of 
offertory  aims — Preaching — Church  Discipline  Ad, 
1840  (3  &  4  VicL  c  S6)— MonUion—CosU.— It  is  an 
ecdeeiastical  rffence  under  the  Church  Disdplioe 
Aot,  1840,  for  a  clerk  in  Holy  Orders  of  the  Church 
of  Bogland  to  publicly  perform  any  of  the  services 
of  the  Church  of  Eagland  without  lawful  authority 
in  a  parish  without  the  consent  and  against  the 
«*zpress  wish  of  the  incumbent  of  the  parish,  and 
such  offeoce  is  aggravated  where  the  accused  clerk 
has  in  so  acting  disobeyed  the  inhibition  of  the 
Ordinary.  —  Nbsbitt  v.  Wallacb,  ArcJies  Ct. ; 
[1901]  P.  364. 

ELECTION  LAW:— 

1.  Begistration — Parliamentary  franchiu — House^^ 
hold  qualification — Inhabitant  occupier  as  owner  or 
tenant— Wife  owner  of  house — Husband  breadwinner 
^Bepresentation  of  the  People  Ad,  1867  (30  &  31 
Vid.  c.  102),  s.  3. — A  man  who  lives  with  his  wife 
in  a  house  of  which  she  is  the  sole  and  separate 
owner,  her  name  appearing  on  the  rate-book  as  the 
owner  and  his  name  as  tbe  occupier,  the  rates  and 
all  expenses  of  maintaining  the  house  and  house- 
hold being  paid  by  the  husband,  is  not,  in  the 
absence  of  any  evidence  of  a  teniuu^,  entitled  to 
be  registered  as  a  voter  under  section  3,  sub-section 
2,  of  the  Representation  of  the  People  Aot,  1867. 
—Hall  v.  Miohblmobi,  K.B.D.,  172 ;  86  L.  T.  17. 

2.  Begistration — Parliamentary  franchise — Mis- 
description in  list— Declaration  for  corroding ^Power 
of  revising  barrister  to  amend — Parliamentary  and 
Municipal  Begistration  Ad,  1878  (41  ft  42  Vid.  c. 
26),  s.  24. — Where  a  voter  has  made  a  statuto^ 
declaration  under  section  24  of  the  Parliamentary 
and  Municipal  Begistration  Act,  1878,  in  order  to 
correct  an  erroneous  description  on  the  list  of  voters 
of  the  nature  of  his  quaHimtion  and  the  description 
of  his  qualifying  preoitses,  the  revising  barristei 
ought  to  amend  the  list  by  making  the  necessary 
corrections. 

Foskett  V.  Kattfman,  34  W.  B.  90, 16  Q.  B.  D.  279 
applied. 

Lard  v.  Fox,  [1892]  1  Q.  B.  199,  distinguished  — 
QooDBiOH  v.  Gbdcsby  (Town  Clbbk),  K.B.D.,  170 ; 
[1902]  1  K.  B.  301 ;  71  L.  J.  K.  B.  99;  85  L.  T. 
683. 

3.  Begistration  —  Parliamentary  fran^ise  — 
Parochial  rdief-^Medical  rdief— Maintenance  of 
vater^s   vnfs  as  pauper  lunatio^DisguaHfioation — 
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Eepreseniatum  of  the  People  Act,  1832  (2  Will  4»  c. 
45),  «.  36— if e'fica?  Reliej  Disqualifioatum  Removal 
Ad,  1885  (48  &  49  Fic^.  c.  46).— la  all  oases  in 
which  relief  is  given,  partaking  more  or  less  of  the 
nature  both  of  medical  relief  and  of  ordioary  relief, 
it  isa  qaestton  of  fact  for  ttie  refilling  birrister  to 
decide  what  is  the  real  character  of  the  relief. 

Tae  appellant  claimed  to  hare  his  name  inserted 
in  Division  I.  of  the  ocoapiers*  list  of  voters ;  he 
was  qualified  in  aU  respects  except  for  the  fact  that 
his  wife  had,  during  ih'%  whole  of  tbe  qnaltfying 
period,  and  for  nine  months  previously  to  that 
pnriod,  be*>n  maintained  out  of  the  poor  ratei  in  ttie 
county  lunatic  asylum,  the  appellant  contributing 
nothing  towards  her  m^inb^anoe.  The  revising 
barrister,  in  thes«i  oiroumstaaoes,  held  that  the 
m«inteDance  of  the  appellant's  wife  was  n'>t 
*'  medical  a^sittanoe "  within  the  meaning  of  that 
expressioQ  iu  the  Medical  Belief  Disqualification 
Bemoval  Act,  1885,  and  that  the  appellant  wai 
disqualified  by  virtue  of  section  86  of  the 
Bepresf'ntation  of  the  People  Act,  1832. 

The  court  affirmed  th*«  barritter's  decision.  — 
KiBXHOiTSB  V,  BuLKSWAY,  K.B  D.,  206;  [1902] 
1  K.  fi  306;  71  L.  J.  K.  B.  130;  86  L.  T.  19. 

ELECTRIC  LIGHTING  ACTS  :— 

Arrears  due  to  electric  supply  corporation — Receiver 
—Occupier—Electric  Lighting  Act,  1882  (45  &  46 
Vict*  c.  66),  s.  19— Electric  Lighting  Orders  Confirma- 
tion {No,  2)  Act,  1889  (52  &  53  Vict.  o.  178),  ScheduU, 
clause  47— A  hotel  company  contrauted  with  an 
elect' ic  lighting  company  for  a  supply  of  electricity 
to  the  hotel.  A  receiver  and  manager  was 
appointed  of  the  property  of  the  hotel  company  by 
an  order  in  a  debenture-holders'  action.  The 
receiver  entered  into  possession  of  the  premises. 
At  the  time  the  receiver  entered  into  possession  the 
lu>tel  company  was  indebted  to  the  electric 
lighting  company  for  electricity  snpplied,  and  the 
latter  oompaoy  threatened  to  oisoontinue  the  supply 
nnle*s  the  arrears  due  to  them  were  paid.  The 
receiver  brought  an  action  for  an  injuoc  ion  to 
restrain  the  company  from  cutting  off  tbe  supply. 

Held,  that,  assuming  in  the  receiver  s  favour  that 
he  was  a  new  oc^pier  of  the  premises,  still  he  ^a4 
no  right  to  a  supply  nnder  the  Electric  Lightiog 
Acts  till  he  had  entered  into  a  new  contract  with 
the  electric  ]ighting  company,  and  that  the  motive 
of  the  electric  lighting  company  in  demandiog  a 
oontmct  could  not  affect  their  statutory  rights. 
On  the  other  hand,  if  be  claimed  nnd^r  the 
contract  with  the  hotel  company  he  was  bannd  to 
discharge  the  arrears. 

The  in j  notion  was  accordingly  refused.-*-HT7SBT 
V,  London  Eleotrio  Supply  Oorpobatiqn,  C,A„ 
420;  [1902]  1  Oh.  411;  71  L.  J.  Ob.  313;  86 
L.  T.  166. 

E  MPLOYEB  AND  WOBEMAN.--See  Master  and 
Servant. 

ESTOPPEL.— See  Attachment,  3;  Company,  19; 
Landlord  and  Tenant,  4 ;  Sale  of  Goods,  1 ; 
Trustee,  3. 

EXECUTOES.— See  Probate,  4,  5,  10;  WiU,  30,  34. 

PAOTOBT  :-^ 

1.  Master  and  servant  —  Self-acting  machine  — 
Safety — Employment  of  **  young  person  " — Factory 
and  Workship  Act,  1895  (58  &  59  Vict.  c.  37).  s.  9, 
sub-section  2.— Section  9,  sub-section  2,  of  the 
Factory  and  Workshop  Act,  1895,  provides  that  "  a 
person  employed  in  a  factory  shall  not  \^  allowed 
to  be  in  tde  space  between  toe  fixed  and  trfiversing 
portions  pi  a  self-actiog  machine  unless  the  inaohm<9 


is  stopped,  with  th^  traversing  poriion  on  the 
outward  run.    .    .    •*' 

A  boy,  a  "  young  person  '*  within  the  meaning  of 
the  Factory  and  Workshop  Act,  1878,  was  employed 
in  a  factory  l^  a  man  who  was  in  the  employnient 
of  the  respondents,  the  occupiers  of  the  factory,  and 
who  was  m  charge  of  a  self-acting  machine.  Tiiis 
man  ordered  the  boy  to  clean  a  certain  part  of ^  the 
machine,  uid  in  order  to  do  so  the  boy  was  obliged 
to  be  in  tiie  space  between  the  iBized  and  the 
traversing  portions  of  the  maohinB.  At  the  time 
the  ord*>r  was  siven  the  traversing  portion  of  the 
m«chine  was  sfopped  on  the  outward  run.  Wnile 
the  boy  was  still  in  the  said  space  the  man  in 
charge,  thiukiDg  the  boy  was  dear  of  such  spaoe, 
re-8tarted  the  machine,  whereby  the  boy  reoeivad 
injuries  from  which  he  died. 

Held,  that,  ai  the  man  when  he  re-started  the 
machine  thought  that  the  boy  was  dear  of  tbe 
space,  the  boy  wai  not  at  the  tome  of  the  aoddent 
'*  allowed  "  to  be  within  the  space  by  the  oocnpien 
of  the  factory  or  by  any  person  for  whom  they  were 
responsible. 

The  court  coidd  not  interpret  the  words  **  ahaH 
not  be  allowed  **  in  sub-s  ction  2  of  section  9  as 
meaniog  "  shall  be  prevented."  —  Obabtreb  v. 
Fbbn  Spinning  Co.,  K.B.D.,  167 ;  85  L.  T.  549. 

.  2.  Non-textile  —  Bottling  and  cerating  beer  — 
Mechanical  power  tised  in  aid  of  tJie  manufadurimg 
process— Fadory  and  Workshop  Act,  1878  (41  &  42 
Vict,  c  16),  s.  93.— Oa  pri-miies  used  for  the 
purpose  of  esrating  and  bottliog  b^er,  the  serating 
process  was  produced  by  mechanical  power,  bat  the 
bottling  process  was  not  worked  by  medianical 
power. 

Hdd,  that  such  premises  were  a  noo-teztile 
f«cto«y  within  section  98  of  the  Factory  and 
Workshop  Act,  1878 

Law  v«  Oraham,  49  W.  E.  622,  [1901]  2  K.  B. 
327,  distiugnished.— HoABB  v.  Tbumak,  Hahbubt, 
Bttxton,  &  Co,  K  B.D,j  396;  71  L.  J.  K.  B.  880 ; 
86  L.  T.  417. 

3.  Provision  against  fire — Poufer  of  county  comrl 
fudge  to  apportion  cost  of  safety  appliances —Factory 
Act,  1891  (54  &  55  Vict.  c.  75),  s.  7.— By  section  7 
of  the  Factory  Act,  1891,  the  use  of  •  certain  safety 
appliances  is  mitde  compidsory  on  the  owner,  but 
if  he  alleges  that  the  teoant  '*  ought "  to  bear  any 
part  of  the  cost  he  can  apply  to  the  county  ooeit 
judge,  who  is  to  make  such  c  rder  as  may  appear 
jU4t  and  equitable  under  the  drcomstanoes. 

Held,  that  the  word  "ought"  waa  not  to  be 
construed  a*  a  word  of  legU  liahilitf ,  the  Legia- 
lature  intending  to  insure  the  s«fety  of  the  factoxy 
and  to  leave  it  to  the  oounty  court  judge  to  do 
what  wai  right  between  tie  parties. — -MosK  v. 
Arnold,  K.B,D.,'Q61;  [1902]  1  K.  B.  761;  71 
L.  J.  £.  B.  441 ;  86  L.  T.  581 

See  also  Mast«r  and  Servant,  11-14,  28. 

FINANCE  AOTS.— See  Inland  Bevenue,  1-7  ;  Wm, 

3,  12. 

FISHEEY  :— 

1.  Sye-law — Fishing  for  salmon  in  Vfeefdy  deee 
time — Intention — Evidtnce. — D.  had  a  net  fixed  and 
kept  up  and  dosed  in  salmon  waters  o»p«tble  ol 
taking  salmon  ducing  the  weekly  close  tune  pro- 
vided by  the  bye-laws,  and  in  which  salmon  had 
been  in  fact  taken,  and  in  t^^«9^  ^  which  he  had 
taken  out  a  salmon  hcence.  The  mesh  of  the  net 
was  smaller  than  that  allowed  by  the  bye-lawa. 

Hdd,  that,  provided  the  justice  found  inte&tian, 
there  was  evidence  of  fithing  for  salmon  other  anae 
than  by  rod  and  lin/s  during  the  weekly  dose  time, 
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and  of  fttteiDptiog  to  take  salmon  with  Bmaller 
meehfB  than  thttt  allowed  by  the  bye-lawB. — 
Davibs  V,  Evans.  K.B.D. ;  86  L.  T.  419. 

2.  Lease  of  land  including  stream — No  reservation 
of  fish-ry  rights  to*Iandlord — Passing  of  fishery  rights 
undtr  lease  to  tenant — Bight  of  landlord  Pt  prosecute 
for  iakifg  fisk-^Larceny  Act,  1861  (24  &  26  Vict,  c. 
96).  s,  24. — By  a  lease  of  land,  whether  agrioultural 
or  other  land,  throogh  which  a  river  fio«ra,  the 
right  of  fishing  in  the  river,  unless  expressly 
reserved  to  the  lessor  in  the  lease,  passes  to  the 
teoant.  asd  the  lessor  cannot  proteouto  persons  for 
unlawfully  taking  flsning  io  the  rivtr. — Jones  v 
Daviks.  K.BD.;  86  L.  T.  447. 

3.  Oyster  fishery — Depositing  oysters  on  foreshore  as 
incident  to  right  of  fishery  —Municipal  corporation — 
Shttrt  lease  of  foreshore  taken  by  corporation —Powers 
of  corporation  to  take  Itase — 8(a  Fisheries  Act,  1868 
(31  &  32  Vict,  c  46),  s,  ^l—Mortmain  and  Chant- 
able  Uses  Act,  1888  (61  &  62  Viet,  c.  42).  s.  1— 
Municipal  Corporations  Act,  1882  (46  ft  46  Vict,  c. 
60),  s,  107. — A  right  to  deposit  ireihly  dredged 
oystws  which  are  unfit  for  the  market  by  reason  of 
their  hei^g  contaminated  with  certain  impurities 
in  the  water  in  which  the  oyster  beds  were  situate, 
on  a  particular  psrt  of  the  foreshore  of  ihH  fishery 
for  the  purpose  of  purifying  them,  which  right 
have  been  exeroifed  from  time  immemorial  by 
fiehermen,  is  a  right  which  may  be  l«*gally  incident 
to  the  nght  of  oyster  fishery,  and  may  b«  justified 
againet  tbe  owner  of  the  foreshore  either  by  an 
immemorial  custom  or  as  part  of  the  common  law 
rights  of  oyster  fishing. 

A  municipal  corporation  who  have  obtained  from 
the  Board  of  Trade  an  order  for  the  regulation  of 
the  oyster  fishery  in  their  harbour,  which  order  has 
been  eoi'firmed  by  Act  of  Parliament,  may,  under 
section  41>  of  the  Sea  Fisheries  Act,  1868.  take  a 
sh'  rt  lease  of  Uie  foreshore  for  the  purpose  of  carrjr- 
ing  out  the  objects  of  their  Act,  and  su-h  lease  is 
not  rendered  invabd  either  by  the  Mortmain  Act, 
1888,  or  by  section  1 07  of  the  Mutiioipiil  Corpora- 
tions Act,  1882. — ^T&TTBO  (COBFOBATION)  V.  BOWE, 
K.B.D.,  161;  [1901]  2  K  B.  870;  70  L,  J.  K.  B. 
1026 ;  86  L.  T,  422. 

FIXTURES  :— 

1.  Tenant  for  life  and  remainderman'^Tapeitry — 
Attachment  to  the  structure.  —  Valutible  t»peiitries 
belonging  to  the  teuant  for  life  and  by  her  fixed  to 
the  waUs  of  the  mansioo-houso,  but  removable 
without,  damage  to  the  stroctnre,  do  not  become 
part  of  the  freehold,  but  remain  the  property  of  the 
tenant  for  lif**. 

Decision  of  the  Court  of  Anpeal  (In  re  De  Falhe, 
Ward  V.  Taylor,  49  W.  B.  465.  [1901]  1  Ch.  623), 
affirmed— UIQH  v,  Taylor,  B,L.,  623;  [1902] 
A.  C.  167;  71  L.  J.  On.  272;  86 L.  T.  239. 

FOOD  AND  DBUGS.— See  Adulteration. 

FBIIJD.— See  BUI  of  Exchange,  2 ;  Natal,  Law  of, 
1 ;  Partnership,  3 ;  Practice,  48 ;  Trustee,  7. 

FBAUDULBNT  CONVEYANCE  :— 

Deed  of  arrangement — Begietration — Affidavit  ■  of 
creditor s*  names — Omission  of  creditor's  name — Ex- 
clusion of  creditor — Deeds  of  Arrangement  Act.  1887 
(60  &  61  Vict.  c.  67),  ss.  6,  6—13  Eliz,  c.  6.— A 
deed  of  arrangement  may  be  duly  registen^d  under 
the  Deeds  of  Arrangement  Act,  1887,  although  the 
affidavit  made  by  the  debtor  under  section  6  of  the 
Act  does  not  contain  the  names  and  addresses  of 
all  the  creditors  of  the  debtor. 

A  deed  of  anangement  is  not  necessarily  void 
Wider  13  EL'jb.  o.  6,  either  because  it  oontains  pro- 


V  itions  in  favour  of  the  debtor  or  because  a  par- 
ti cular  creditor  is  intcLtionally  exolcded  from  i^s 
operatic  n.—MASKSLTNE  v.  Smith,  K.B  D.  ;  [1902J 
2KB.  168;  71  L.  J.  E.  B.  476;  86  L.  T.  832. 
See  alio  Btmhruptoy,  8, 

PBIBNDLY  SOCIETY:— 

1 .  Insurance — Life — Policy — Assignment —  Policy 
under  £60 — Nomination — Friendly  Societies  Act,  1876 
(38  &  39  Vict.  c.  60),  s.  16  (3).— There  is  nothing  in 
the  Friendly  Societies  Act,  1876,  to  prevent  a  pcmoy 
issued  by  a  society  constituted  under  tha  Friendly 
Societies  Acts,  1876  to  1896,  having  the  ordinary 
incidents  of  property,  including  assignability ;  and 
a  If  gal  assignment  of  such  a  policy  can  be  made 
otherwise  than  by  nominating  some  person  to 
receive  the  money  payable  under  it  as  provided  by 
the  Act. 

Where,  therefore,  no  nomination  has  been  made 
under  the  Act,  the  assignee  of  a  deceased  member 
is  entitled  to  receive  the  policy  moneys  as  against 
the  legal  personal  representative. 

In  re  Bedman.  ante,  p.  19.  [1901]  2  Ch.  471,  and 
Caddick  v.  Hightun,  47  W.  E  668,  overruled.^ 
Griffin  v.  Gbiffin,  C.A„  260;  [1902]  1  Ch.  136 ; 
71  L.  J.  Cn.  112;  86L.  T.  38. 

2.  Insurance— Life — Policy  assignable  only  by  way 
of  nomination— Friendly  Societies  Act,  1876  (38  &  39 
Vict.  c.  60),  s.  15— Friendly  Societus  Act,  1896  (69  & 
60  Vict,  c  26),  ss.  66,  67.— A  policy  issued  by  a 
society  oonstitated  under  the  Friendly  Societies  Act, 
1875  to  1896,  cannot  be  assigned  except  bf 
nominating  some  person  to  receive  the  moneys 
payable  under  it  as  provided  by  the  Acts. 

Caddick  v.  Highton.  47  W.  B.  668,  followed.— 
Bedman.  Bb;  Warton  v.  Bedmak,  Ch,D.  Kekewich, 
J,  19 1  [1901]  2  Ch.  471;  70  L.  J.  Ch.  669;  86 
L.  T.  13. 

See  also  Action,  1 ;  Company,  20. 

GAMING  :— 

1.  Betting  slips — Horse-races — Wagering  on  a 
game  of  chance^  Vagrancy  Act,  1824  (5  Oeo.  4,  c  83) 
—  Vagrmt  Act  Amendment  Act,  1873  (36  &  37  Vict, 
c.  88,  s.  3. — ^The  appellant  was  charged  and  con- 
victed under  the  Yagrancy  Acts  of  unlawful  betting 
by  way  of  wagering'  in  a  public  places  It  was 
proved  that  sevf  ral  persons  had  on  ue  day  of  thn 
charge  handed  him  sums  of  money  and  slips  of 
paper  with  the  names  of  the  horses  and  the  amount 
of  their  bets  written  thereon,  and  that  the  appellant 
accepted  the  money  and  placed  the  slips  of  paper 
i(i  his  pock<*t,  and  that  he  did  not  remain  standug 
in  one  place  in  the  recreation  ground,  but  walked 
about  within  certain  limits. 

Held,  quashinff  the  conviction,  that  the  slips  of 
paper  were  not  tokens  of  gamloR  within  the  statute, 
nor  was  the  bftting  in  respect  ox  a  game  of  chance. 
—Lester  v.  Questxd,  KB.D.,  207;  86  L.  T. 
487. 

2.  Betting — Office  used  for  betting — Coupons  for 
prizes  for  naming  winners  of  horse-races  issued  from 
offic/s  in  London — Money  received  in  Holland — Betting 
Act,  1863  (16  &  17  Vict,  c  119),  ss.  1,  3,  4.— 
Coupons  were  issued  in  connection  with  a  news- 
paper from  an  office  in  London  kept  by  the  appel- 
lant. The  coupons,  which  could  be  obtained  on 
application  ftee  of  charge  were  to  be  filled  in  by  the 
competitors  in  a  wagering  competition,  and  when 
so  filled  in  were  to  be  sent  in  postal  orden  to  an 
office  in  Holland.  These  pottal  orders  were  not 
payable  in  Holland,  and  had  to  be  returned  to 
jBniiland  to  be  cashed.  Tbe  money  so  lent  in  by 
competitors  was  eventually  reoeived  by  the 
appellant, 
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Held,  that  an  offence  had  been  oommitted  under 
section  1  of  the  Betting  Act,  1853,  notwithstanding 
that  the  money  was  received  from  tiie  competitors 
abroad,  and  that  the  appellant  had  been  rightly 
convicted. —Stoddabt  v.  Hawks,  K,B.D,,  93; 
[1902]  1KB.  353;  71  L.  J.  K.  B.  133 ;  85  L.  T. 
687. 

3.  Coupon  compeHtion — Money  paid  in  respect  of  a 
tvagering  contract  and  received  by  a  person  keeping  a 
hetting-htiLse — Right  to  recover  money  so  paid  — 
Gaming  Act,  1845  (8  &  9  Vict,  c.  109),  s.  X^-^Betting 
Act,  1853  (16  &  17  Vict.  c.  119),  a.  6— Gaming  Act, 
1892  (55  &  56  Vict.  c.  9).  s.  1.— Section  1  of  the 
Qaming  Act,  1892,  which  provides  that  no  action 
shall  be  brought  or  maintained  to  recover  money 
paid  in  respect  of  any  contract  or  agreement 
rendered  null  and  void  by  8  &  9  Vict,  c  109,  does 
not  impliedly  repeal  section  5  of  the  Betting  Act, 
1853,  which  provides  that  any  money  received  by 
any  person,  being  the  owner  or  occupier  of  a 
betting-honse,  asja  deposit  on  a  bet  shall  be  deemed 
to  have  been  received  to  or  for  the  use  of  the 
person  from  whom  the  same  wan  received,  and 
such  money  may  be  recovered  in  any  coiurt  of 
competent  juriidiction ;  and  therefore  a  person  who 
has  paid  money  in  a  coupon  competition  in  respect 
of  horse-races  may,  under  section  5  of  the  Act  of 
1853,  maintain  an  action  for  the  recov^^r?  of  suc^ 
mon^.— Davis  v.  Stoddaat,  KB.D.,  397;  [1902] 

2  E.  B.  21. 

4.  Coupon  competition — Office  used /or  making  bets 
or  wagers — Information  vfith  respect  to  bets  or  wagers 
— Publishing  advertisement  of  office. — Any  person 
publishing  an  advertisenient  whereby  it  is  made  to 
appear  that  an  office  is  used  for  the  purpose  of  a 
coupon  competition,  being  a  scheme  whereby 
money  is  received  as  the  consideration  for  a  promise 
to  pay  money  on  the  event  of  a  football  match,  is 
liable  to  the  peoalty  mentioned  in  section  7  of  the 
Betting  Act,  1853.  Any  person  publishing  an 
advertisement  whereby  it  is  made  to  appear  that 
any  person  will  on  application  give  information  or 
advice  with  respect  to  a  coupon  competition,  being 
a  scheme  whereby,  through  the  medium  of  an 
office,  money  is  received  as  the  consideration  for  a 
promise  to  pay  money  on  the  event  of  a  football 
match,  is  liable  to  the  penalty  mentioned  in  section 

3  of  the  Betting  Act,  1874.»fiLAWEE  v.  Mackenzie 
(No.  1) ;  Hawee  v.  Maceeneib  (No.  2),  K,B.D. ; 
[1902]  2  K.  B.  225 ;  71  L.  J.  K.  B.  565. 

5.  Knowingly  and  wilfully  permitting  office  to  be 
used  for  gaming  purposes — Coupon  competition  abroad 
— Advertisement  in  newspaper — Office  of  newspaper 
— Begistered  proprietor . — l!h»  manager  of  a  football 
coupon  competition  being  a  means  of  receiving 
money  as  the  consideration  for  a  promise  to  pay 
money  on  the  event  of  football  matches,  as  an 
essential  part  of  his  scheme  published  in  a  news- 
paper an  advertisement  of  prizes  offered  to  and  the 
rules  to  be  observed  and  amounts  to  be  paid  by 
intending  compbtitors,  who  were  directed  to  fiU  in 
coupon  uieets  or  forms  appended  to  the  advertise- 
ment, and  to  send  them,  with  the  amounts  payable, 
to  an  address  in  Holland.  He  also  published  in 
the  same  newspa^per  lists  of  the  prize-winners  in 
previous  competitions.  The  office  of  the  newspaper 
was  opened  and  kept  for  the  purpose  of  the  com- 
petition. 

Held,  that  there  wss  evidence  that  the  manager 
of  the  competition  was  a  petson  using  the  office  of 
the  newspaper  for  the  purpose  of  money  being 
received  by  him  as  the  consideration  of  a  promise 
to  pay  money  on  the  event  of  a  game  within  the 
meaning  of  section  1  of  the  Betting  Act,  1853 ;  and 


that  the  registered  proprietor  of  the  newspaper 
was  a  person  knowini^ly  and  wilfully  permitting 
the  office  to  be  used  as  aforesaid  within  the 
meaning  of  section  3  of  that  Act. — ^ICACKBHzn  v, 
Hawke.  K.B.D.  ;  [1902]  2  K.  B.  216 ;  71  L.  J. 
K.  B.  561. 
See  also  Lottery,  1. 

GAVELKIND : 

Descent^Partibility  among  heirs  male — Extension, 
to  collaterals.— The  rule  that  land  held  aooording 
to  the  tenure  of  gavelkind  is  partible  among  tiie 
nearest  male  heirs  extends  ts  collaterals  to  the 
remotest  degree.  —  Ohenoweth,  Re,  Wabd  v. 
DwELLEY,  Ch,D,  Farwdl,  J.,  663 ;  86  L.  T.  890. 

GUARANTEE  :— 

Indemnity— Promise  to  answer  for  debt  or  de/atdt 
of  another— Verbalpromise— Statuteof  Frauds{29  Car. 
2,  c.  3),  s.  4  —Where  there  is  a  main  contract,  the 
object  of  which  is  not  to  answer  for  the  debt  or  delaalt 
of  another,  such  a  contract  is  not  within  section  4 
of  the  Statute  of  Frauds,  even  though  incid<mtaUy 
it  may  involve  a  liability  to  answer  for  the  debt  ol 
anotber.  But  where  tiie  object  of  a  oontract  is 
to  answer  for  the  debt  of  another,  the  oontract  is 
not  taken  out  of  the  statute  by  the  fact  that  tiie 
person  making  it  incidentelly  gains  a  personal 
advantage,  and  that  such  personal  advantage  wa« 
his  motive  in  makiug  the  contract.  Accordingly, 
where  a  director  of,  and  a  large  shareholder  in,  a 
company  verbally  promised  a  judgment  creditor  ol 
the  company  to  give  biHs  for  tiie  amount  of  tiie 
debt  due  to  him  in  consideration  of  his  refraining 
from  levying  execution  on  the  company's  goods. 

Held,  tiiat  tiie  promise  was  a  promise  to  answer 
for  the  company's  debt  within  the  Statute  of 
Frauds,  and  must  therefore  be  in  writing.  — 
Habbubo  Iitdia  Bubbeb  Oomb  Co.  v.  MA&Tnr, 
C.A.,  449 ;  [1902]  1  K.  B.  778 ;  71  L.  J.  K.  B,  529 ; 
86  L.  T.  505. 

See  also  Principal  and  Surety,  1« 

HAWEXB:^ 

Taking  round  sewing  machines^Offer  for  mde  to 
persons  who  had  not  previously  requested  agent  to  call — 
Hawkers  Act,  1888  (51  &  52  Vict,  c  33),  m.  2,  6.— 
A  person  who  carries  about  from  place,  or  to  other 
men's  houses,  by  means  of  a  horse  and  oart» 
unsold  goods  and  offers  them  on  approval  for  the 
purpose  of  sale  is  a  hawker  within  the  meaning  of 
section  2  of  tiie  Hawkers  Act,  1888,  and  the  fsot 
that  the  g^ds  had  been  shown  only  to  petaons  of 
whom  it  had  been  ascertained  by  means  of  a 
canvasser  that  they  would  like  to  see  them,  and 
would  probably  be  purchasers,  does  not  prevent 


the  person  showing  them  from  being 

withm  the  meaning  of  the  stetnte. — ^HoiiLAKD  v. 

Hall,  K.B.D.,  525. 

HIGHWAY  :— 

1.  Bridge  over  canal — Baised  approaches  to  brietge — 
Liability  to  repair  fences. — A  canal  company  liable 
to  repair  brids^es  and  the  "  wing  walls,  ramparts, 
and  side  banks  thereof,"  but  not  liable  to  repair 
"roads  approaching  bridges"  be]roiid  the 
extremity  of  the  wing  walls  thereof,  is  not  liable  to 
repair  the  fences  to  the  mised  approaches  to  bridges. 

— ATTORNEy-GENERAL  V,  OXFOBD  GaNAL  NaYIGA- 

Tiow,  Ch.D.  Kekewieh  J.;  71  L.  J.  Ch.  660. 

2.  Drain — Power  of  highway  authority  to  beep 
open  drain — Pipe  conveying  water  from  highufoy  on  io 
adjoining  land — Proper  outlet — Long  user — Highway 
Act,  1835  (5  &  6  WiU.  4,  c.  50),  s.  67.— The  defen- 
dant was  the  owner  of  land  adjoining  a  highway 
at  -a  place  where  the  highway  had  an  upward 
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nadient  in  etoh  diieotioii.  At  the  lowest  pomt  of 
tiie  toad  there  had  been  for  many  years  a  oatch- 
pit,  into  whioh  the  rain-water  whioh  fell  on  the 
road  found  its  way,  and  from  whioh  it  passed 
through  a  pipe  about  six  feet  long,  from  whence  it 
flowed,  not  in  any  defined  channel,  over  the  surface 
of  the  defendant's  land.  The  defendant  having 
stopped  up  the  pipe,  the  rural  district  council,  as 
the^  highway  authority,  brought  an  action  for 
an  iDJuaotion  to  restrain  him  from  continuing  the 
obstruction. 

Held,  that  the  pipe  was  such  a  drain  as  was 
contemplated  by  section  67  of  the  Highway  Act, 
1835,  and  that  after  user  for  many  years  the  court 
ought  to  presume  that  it  had  been  made  under  the 
power  given  by  that  section;  and  that  therefore 
the  pIainti£GB  were  entitled  to  an  iu junction. 

Judgment  of  Lord  Alverstone,  L.C.J.  (49  W.  B. 
489.  [1901]  2  E.  B.  101),  reversed.— AxTORinSY- 
Oenbbal  V.  OoPELAND,  Q.A.,  490;  [1902]  1  E.  B. 
690 ;  71  L.  J.  K.  B.  472 ;  86  L.  T.  486. 

3.  Locomotive  —  Motor-car  —  Eaacesaive  speed  — 
Driven  **  to  the  common  danger  o/paeaengera  " — Loco^ 
motives  on  Highways  Ad,  1896  (59  &  60  Vict.  c.  36), 
«.  4 — Light  Locomotives  on  Highways  Order,  1896, 
Art.  IV.,  s,  1. — Artide  lY.,  section  1,  of  the  Light 
Locomotives  on  Highways  Order,  1896,  provides 
that  a  person  shall  not  drive  a  liffht  locomotive  on 
a  highway  at  any  greater  speed  Sian  is  reasonable 
and  proper,  having  regard  to  the  traffic  on  tiie 
highway. 

The  appellant  drove  a  motor-car  at  a  high  rate 
of  speed  through  a  village.  The  justices  convicted 
the  appellant  under  the  above  section  of  the  order, 
on  the  ground  that  the  speed  was  "  to  the  oommon 
danger  of  the  paseengers  "  using  the  road,  although 
there  was  no  evidence  that  anybody  was  on  &e 
road  at  the  time  in  question. 

Held,  that  the  justices  were  right  in  oonvicting 
the  appellant. — Mayhxw  v.  Stttton,  K.B,D.,  216  ; 
71  L.  J.  E.  B.  46 ;  86  L.  T.  18. 

4.  Power  to  dedicate-^Land  vested  in  company /or 
statutory  purposes  —  Canal  company  —  Meseruoir 
emhanhmevUs. — A  statutory  body  cannot  dedicate  to 
the  public  a  right  of  way  which  would  be  incom- 
patible with  the  special  purpose  for  which  it  was 
meorporated. 

So  a  canal  company,  which  was  empowered  and 
obliged  to  make  a  canal  and  the  works  incident  and 
necessary  for  the  purpose  of  making  and  main- 
taining the  canal,  was  to  held  have  hS&a  incapable 
of  dedicating  to  the  public  a  right  of  way  over  the 
embankment  of  reservoirs  constructed  by  or  in  pur- 
suance of  its  powers  in  a  case  where  it  was  subse- 
quently proved  that  the  user  by  the  public  of  the 
right  of  way  must  idtimately  lead  to  the  destruction 
of  the  embankment  and  consequent  damage  to  the 
public  unless  great  expense  was  lincnrred  by  the 
company  to  prevent  suph  a  result. 

MtdlintT  V.  Midland  Bailway  Co.,  40  L.  T.  Bep. 
121,  11  Gh.  Div.  611,  followed.— Gbxat  Westbbn 
Railway  v.  Solihitll  Distbiot  Oounoil,  C.A.  ; 
86  L.  T.  852 

5.  Public  footpaih — Land  appropriated  as  a  private 
carriu  ;c-way — Extent  of  dedication — Presumption. — 
Wherd  there  is  a  public  right  of  footway  across  land, 
and  a  certain  amount  of  ihe  surface  of  the  land 
lying  alongside  the  course  of  the  public  footpath 
has  been  devoted  to  traffic,  although  only  private 
traffic,  then  primd  facie  the  owner  of  the  soil  must 
be  taken  to  have  dedicated  to  the  puWc  so  much  of 
the  surface  as  he  has  in  point  ox  fact  devoted  to 
traffic,  even  although  only  to  private  traffic 

The  owners  of- a  rectangular  pie6e  of  land  ending 


at  the  Biver  Mole,  along  which  there  ran  a  public 
footway,  entering  at  the  south-east  comer  and  lead- 
ing out  at  the  north-west  comer  to  a  footbridge 
over  the  river,  had  appropriated  the  land  for  a 
private  carriage-way.  They  take  no  steps  to  pre- 
vent the  public  who  were  using  the  footwav  going 
over  any  part  of  the  land  they  pleased,  although 
they  (the  owners)  subsequently  exercised  certain  acts 
of  ownership  over  it. 

Held,  that  it  woidd  be  presumed  that  the  whole 
of  the  land  had  been  dedicated  to  the  public  for  the 
purposes  of  the  footway,  and  that  the  subsequent 
acts  of  ownership  were  not  sufficient  to  rebut  that 
presumption.  —  ATTOBNEY-GBiniBAL  v.  Bsheb 
LiNOLEXTM  Oo.,  Ch.D.  Buckley,  J.,  22 ;  [1901]  2  Oh. 
647;  70  L.  J.  Gh.  808 ;  85  L.  T.  414. 

6.  Repairs — Excessive  weight — Extraordinary  traffic 
— "  Person  by  whose  order  " — "  By  or  in  consequence 
of  whose  order  " — Highway  and  Locomotives  {Amend- 
ment) Ad,  1878  (41  &  42  Vid.  c.  77).  s.  23— 
Locomotives  Ad,  1898  (61  &  62  Vid.  c.  29),  s.  12. 
— ^The  defend  ant,  being  about  to  build  a  house  in 
the  plaintiflEs'  district,  entered  into  a  contract  with 
a  bnck  company  for  the  delivery  of  a  large  number 
of  bricks  on  the  land  where  he  intended  building, 
but  he  gave  no  order  as  to  the  manner  or  time  in 
which  such  bricks  were  to  be  delivered.  The  brick 
company,  in  the  defendant's  absence  abroad,  and 
without  his  knowledge,  caused  the  bricks  to  be 
delivered  by  means  of  traction  engines  and  tracks, 
the  excessive  weight  of  whioh  caused  damage  to 
certain  of  the  pliunti£Ei'  roads,  and  they  in  conse- 
quence brought  an  action  in  the  county  court 
againt  the  defendant  to  recover  the  amount  of  the 
expenses  to  which  they  had  been  put  in  repairing 
the  roads.  The  county  court  jud^,  under  the 
circumstances,  came  to  the  oonolnsion  that  the 
defendant  was  not  a  person  "  by  or  in  consequence 
of  whose  order"  such  excessive  weu^ht  had  been 
conducted  over  the  plaintifEi*  roa£  within  the 
meaning  of  section  23  of  the  Highways  and  Loco- 
motives (Amendment)  Act,  1878,  as  amended  by 
section  12,  sub-section  1  (c),  of  the  Locomotives 
Act,  1898,  and  that  he  was  therefore  not  liable. 

Held,  tiiat,  under  the  circumstances  of  the  case, 
and  in  view  of  the  facts,  the  learned  county  court 
judge  was  not  wrong  in  arriving  at  the  conclusion 
he  had  come  to. — Boham  Bxtbal  District 
OouNOiL  V.  GtoRDOW,  K.B.D.,  703 ;  [1902]  2  E,  B. 
120;  71  L.  J.  E.  B.  523. 

7.  Repairs — Local  government — Expenses — Justices 
-^Wakefield  Gorpwation  Ad,  1887,  ss.  28-31— Private 
Street  W<yrks  Ad,  1892,  ss.  6,  8.— A  finding  of  the 
magistrates  that  a  certain  st;reet  is  a  highway 
repairable  by  the  inhabitants  at  large  is  not  con- 
clusive, and  does  not  operate  as  a  judgment  in  rem* 
in  any  subsequent  proceedings  taken  by  the  local 
authority  respecting  the  same  street  against 
different  parties. 

Reg.  V.  Hutchings,  29  W.  B.  724.  6  Q.  B.  D.  300, 
followed.— Wakbfibld  Cobforation  v.  Cooeb, 
K.BD.,  254;  [1902]  1  E.  B.  188;  71  L.  J.  K  B. 
257 ;  86  L.  T.  198. 

8.  Repairs  ^New  road  in  place  of  old —  Obligation  to 
repair  ratione  teamtsd-^Local  Government  Ad,  1894 
^56  &  57  Vid.  c.  73),  s.  25  (2).— Li  the  year  1773 
O.  was  the  owner  of  lands  now  oomprised  in  the 
plaintifliB'  district,  through  which  there  passed  an 
old  highway.  O.  desi^  to  stop  up  and  iuclose 
this  highway,  and  in  due  course  reoeived  licence 
to  do  so  on  his  undertaking  to  make,  as  he  did, 
upon  hii  own  land,  another  road  in  lieu  of  the  old 
road,  *'  as  fit  for  horses,  carts,  carriages,  and  foot 
passengen  to  pass  and  repass,"  and  on  his  under- 
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taking  tkat  he  and  his  hein  would  keep  the 
Bubetitiited  road  in  repair. 

The  defendant  was  the  owner  and  oooapier  of 
part  of  the  lands  formerly  held  by  O.,  and  the 
plaintiffs  desired  to  make  hun  liable  for  the  repair 
of  ihe  road. 

Held,  that  the  defendant  was  liable  ratumtien'wriR 
as  being  an  assign  of  O.,  and  that  he  was  none  the 
lees  liable  because  he  was  the  assign  of  part  only 
of  such  land. — Bsher  Urban  District  Council 
V.  Marks,  K.B D,,  330;  71  L.  J.  KB.  309;  86 
L.  T.  222. 

9.  Eepairahle  by  inhahWinta — SubsUiution — Dis~ 
repair — Order  under  section  10  of  Highways  and 
Locomotives  Act,  1878 —  IVidth  not  fpecifted  in  indict^ 
meni — Liability  of  dejaulting  highway  authority, — 
In  1891,  by  an  order  of  quarter  sessions,  a  high- 
way was  stopped  and  a  new  road  substituted  for 
it,  wbioh  was  made  by  the  owner,  at  whose  instauoe 
the  change  was  made.  Tne  certificate  stated  that 
the  new  road  was  12  yards  wide,  bat  in  feiot  it  was 
14  yards  or  15  yardi  wide. 

The  new  road  haviog  got  into  bad  repair,  an 
order  was  made,  under  seotaon  10  of  the  Highways 
and  Looomotives  Act,  1878,  on  the  defendants,  aud 
an  indictment  was  preferred. 

After  the  order  the  defendants  served  notioes  oti 
the  frontagers  under  section  150  of  the  Fub.io 
Heath  Act,  1875. 

The  width  of  the  road  was  not  specified  in  the 
indictmeot,  and  the  jury  found  that  the  old  ro»d 
was  a  highway  repairable  by  the  inhabitants  at 
large  before  1835. 

Held,  that  judgment  was  rightly  entered  for  the 
Crown. — Bex  v.  Crompton  District  Council, 
K.BD.;  86L.  T.  762. 

10.  Surveyor  of  highways — Power  to  incur  expend- 
iture — Agreement  wUfi  co'inty  council — Construction 
of  bridge — Agreement  for  payment  of  money  after 
aspiration  of  surveyor's  term  of  office — Liability  of 
rural  district  council  as  successor  to  surveyor  of  high- 
ways— Highways  and  Bridges  Act,  1891  (54  &  55 
Vict.  c.  63),  «.  S'-Local  Oovemment  Act,  1894  (56  & 
57  Vict,  c.  73),  s,  25.— The  surveyor  of  highways 
for  a  parish,  acting  on  behalf  of  himself  and  his 
snooessors  as  highway  authority,  entered  into  an 
agreement  with  the  county  oounod  for  the  payment 
of  a  sum  of  money  in  two  instalments  by  the  high- 
way authoritv  for  the  parish  towards  the  expenses 
to  be  incurred  in  the  construction  of  a  bridge.  Toe 
second  instalment  was  agreed  to  be  paid  on  a  date 
after  the  expiration  of  the  surveyor's  year  of  office. 
Before  the  expiration  of  that  year  the  rural  district 
council,  under  section  25  of  the  Local  Govemment 
Act,  1894,  became  the  highway  authority  for  the 
parish.  The  work  of  constructing  the  bridge  lasted 
a  year.  In  au  action  by  the  county  council  against 
ttie  rural  district  council  to  recover  ttie  second 
instalment. 

Held,  that  the  surveyor  of  highways  had  power, 
under  section  3  of  the  Highways  and  Bridges  Act, 
1891,  to  enter  into  the  contract,  and  that  the  rural 
district  council  were  liable,  as  hii  succssors,  to  pay 
the  second  instalment. — Hbrtfordshire  County 
Council  v.  Babnbt  Rural  District  Council, 
G.A  ,  582  ;  [1902]  2  K.  B.  48 ;  71 L.  J.  K  B.  610 ; 
86  L  T.  880. 

HONG  KONG,  LA.W  of  :— 

1.  Company — Adoption  of  articles  of  association — 
B^fgistration  of  unsigned  articles — Acquie^ence, — 
Although  a  sp«oii*l  reaolution  is  tne  statutory  mode 
of  enacting  articles  of  association,  the  adoption 
thereof  by  a  oompany  may  be  proved  by  a  long 
course  of  ao^uiesoence. 


The  unsigned  articles  of  a  oompany  incorporated 
under  Hong  Kong  Ordinance  I.  of  1865  (similar  to 
the  English  Compauies  Act,  1862)  were  irreacularly 
r<>gistered  along  with  its  memorandum  of  a«*ooia- 
tion ;  but  it  appeared  that  they  had  for  T>ioefeeea 
years  been  published,  acted  on  without  objection, 
and  from  time  to  time  amended  and  added  to  by 
special  resolutions. 

Held,  that  they  must  be  treated  as  valid  and 
operative,  and  as  having  been  adoptf^d  by  th««  ahare- 
holder«.— Ho  Tung  v.  Man  On  Insurancc  Co., 
RG, ;  [1902]  A.  C.  232 ;  71  L.  J. P.  C.  46 ;  85  L.  T. 
617. 

2.  Statute  of  Limitations  (Ordinance  No,  13  of 
1864)  —  Administrator  —  Bight  to  sue  —  Vesting  of 
intestates  property  in  registrar  of  court* — BL,  who 
carried  on  business  in  partner»hip  with  the 
appellants,  died  intesUte  in  1880.  In  1886  a  will 
was  produced,  and  probate  was  granted  to  the 
executor  named  therein.  In  1896  the  probate  was 
revok>Ml  on  the  vround  that  the  alleged  will  was  a 
forgery.  In  1897  letters  of  administration  were 
granted  to  the  respondent,  and  in  1899  h<«  farongfat 
an  a-tion  agamet  the  appellants  for  an  aoo^unt. 

Hrld,  that  the  Btatate  of  Limitations  only  began 
to  run  from  the  grant  of  letters  of  adminiatratioQ 
in  1897,  »nfi  that  the  action  was  not  barred.  By 
Ordinance  No.  8  of  1860  andOrdin^noe  No.  9  of  1870, 
the  property  of  intestates  is  vested  in  the  tv-gistrar 
of  the  Supreme  Court  untd  admintatrati  m  is 
granted,  and  he  is  given  power  to  get  in  and 
protect  the  estate,  but  no  power  to  sue  is  oonlecred 
nponbim. 

Held,  that  no  right  of  action  aocmed  to  the 
registrar  on  the  death  of  the  intestate  whioh  would 
make  the  statute  run  from  that  date. — Chan  Kit 
San  V,  Ho  Fung  Hang,  P.O. ;  [1902]  A.  C.  257; 
71  L.  J.  C.  P.  49;  86  L.  T.  245. 

HUSBAND  AND  WIFE  :— 

1  Desertion  —  Deed  of  separation  —  Summary 
Jurisdiction  (Married  Women)  Act,  1895  (58  &  59 
Vict,  c.  39)  — If  a  wife,  havmg  cause  of  oompUiut 
under  the  Sumoiary  Jorisdiouon  (Biarried  Wtmen} 
Act,  1895,  against  her  husband  on  the  ground  of 
desertion,  enters  mto  a  valid  deed  of  s*'paration,  the 
effect  is  to  put  an  end  to  any  desertion  thorecofore 
existing. 

Qiuere,  whether  a  complaint,  if  made  within  six 
months  after  the  d«^,  could  propfrly  be  enter* 
tained.— PiPEB  v.  PiPSB,  F,D.  <fc  Ad,D. ;  [1902] 
P.  198. 

2.  Desertion — Protection  order — Practice — Married 
woman — Matrimonial  Causes  Act,  1857  (20  &  21  VicL 
c.  85),  s  2l^MatHmonial  Causes  Act,  185S  (21  &  22 
Vict,  c,  108) — Husbands  address  unkaownr---G*tation 
dispensed  with. — Upon  an  application  Ov  a  wife  who 
had  been  deserted  by  her  husband,  ana  whoee  only 
information  as  to  his  whereabouts  oonsiNted  of  m 
statement  by  his  brother -that  he  was  believed  to  be 
somewhere  in  Melbourne,  tne  judge  (Jeune,  P.),  in 
chambers,  granted  a  protection  order  without  nooee 
being  given  to  the  nushand. — Morris,  Bk,  P,D» 
&  Ad.D, ;  [1902]  P.  104 ;  71  L.  J.  P.  56 ;  8d  L,  T. 
596. 

3.  Summary  jurisdiction — Separation — Affreememt 
— Bankruptcy  of  fiusband — Neglect  causing  unfs  to 
separate — Time  for  proceedings* — Wn«n  m  nu  band 
aud  wife  have  livtid  apart  tor  s«v<-riJ  y««ara,  and  tne 
husband  Has  agreed  to  pay  to  his  wife  a  oertaiii 
weekly  alio  trance,  his  fadure  to  pay  snoU  allowaaoe 
and  tis  sub6«<qu**nt  filing  of  his  petition  in  bank- 
ruptcy, With  the  object  of  evading  the  payment  of 

^     anearSi  do  not  replaoe  the  partua  in  tiia 
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Sosltion  tovurds  each  other  which  they  oooupied 
efore  the  separatian  took  place,  and  nader  siioh 
oiroumiitances  a  wife  is  not  entitled  to  a  separation 
ord-'r  under  the  8amma-y  JarindiotioQ  Act,  1895. — 
BowLAKDS  V.  BowLAjms,  K,B  D,\  86  L.  T.  125. 

See  aluo  Att(*chment,  4 ;  Election  Law,  1 ; 
Jastices,  7 ;  Married  Women,  1-3 ;   Settlement,  4. 

INCLOSURB  :— 

1.  Action  for  breach  of  duty  to  repair  roads-^ 
Canon  of  construction  to  be  applied  in  construing  Act, 
— By  an  Inoloiure  Act  passed  in  the  7  Geo.  3  with 
r«fereuce  to  the  inolosnre  of  certain  commons  and 
waste  grounds  known  as  B.  Moor,  tJtex  redting 
that  the  persons  interested  were  owners  and  pro- 
prietors of  messuages,  &o.,  in  the  several  townships 
therein  mentioned,  indlading,  amongit  otbers,  the 
township  of  W.,  it  was  enacted  that  the  commis- 
sioners should  appoint  and  undertake  the  repair  of 
{inter  alia)  two  roads  mentioQed  in  the  statement  of 
claim. 

Tue  plaintiffs  alleged  that  these  roads  were  duly 
made  in  accordance  with  the  award,  and  were  for 
many  years  kept  in  repair  by  the  surreyor  of  the 
tovniship  of  W.,  and  tbat  the  said  township  was 
iadnded  in  the  defendant  urban  district,  and  that 
the  defendants  were  liable  to  repair  them. 

There  was  no  CTidence,  that  the  inhabitants  of 
W.,  taken  as  a  body,  had  ever  in  fact  repaired 
or  paid  for  tne  repair  of  the  roads  in 
question  since  1767,  altbongh  it  was  shown  that 
since  1859  certain  of  the  inhabitants  of  the 
township  had  contributed  towards  the  repair  of 
the  roaos  for  their  o«ni  convenience.  It  was 
contended  by  the  plaintiffi  tiiat  liability  to  repair 
the  roads  in  question  was  imposed  upon  the 
defend -mts. 

Held,  in  the  circumstances,  that  the  court  was 
justified  in  reading  in  after  the  words  "  in  sudi 
manner  as  oth«r  public  highways  are  by  law 
directed  to  be  repaued  by  suoh  of  the  said  town- 
ships respec'ively'*  the  words  "within  whose 
district  such  public  highways  are  situated  *' ;  that 
the  doctrine  of  contemporanea  expoaitio  did  not 
*PP^y!  ^At  the  defendants  were  not  liable  to 
rep«ir  the  roads  in  question  as  the  same  were 
outride  their  district;  and  that  in  construing 
an  Inclosure  Act  it  is  right  to  take  the  whole  of 
the  document  as  one  oooaplete  document.  It  is 
not  Buffident  to  take  out  one  section  and  dis- 
regard otbers  which  are  germane  to  the  same 
subject. 

Bex  ▼.  Inhabitants  of  CottiTigham,  6  T.  B.  20, 
followed.— Attobitet-Oene&al  v.  Lttnxsdalb 
District  Council,  Ch,D,  Farmll,  J. ;  86  L.  T.  822. 

2.  Private  road — Pasturage — Ownership  of  soil — 
User  in  excess  of  award — Prescription — Presumption 
of  lost  grant — By  an  award  made  under  an 
Lidosure  Act  of  1812.  whiob  was  passed  for  the 
drainiog,  indodog,  and  improving  of  a  district  of 
fen  country,  it  was  provided  that  all  the  herbage 
which  should  from  time  to  time  grow  upon  all  the 
private  rottds  therein  sut  out  diould  belong  to  and  b<) 
the  property  of  the  surveyor  of  highways  for  the 
time  bang,  to  be  by  him  let  aunually  for  the 
depasturing  of  sound  and  hedthy  sheep,  but  of  no 
other  cattle  or  stock  whatever. 

Toe  pUdotiff  was  the  occupier  of  a  farm,  allotted 
under  the  award,  adjoining  a  private  road.  Since 
1846  the  pasturase  of  this  private  road,  along  with 
otber  roads,  had  been  let  annually,  pursuant  to 
directions  given  at  public  vestry  meetings,  without 
any  restriction  providing  for  depasturing  sheep 
only.  In  an  action  by  the  plsintiff  against  the 
nam  diitriotoomidl  (thie  siiooeison  of  the  Bomyar 


of  highways)  complaining  of  their  having  let  the 
rosd  for  the  depasturing  of  the  cattle  and  horses, 

Held,  that,  inasmuch  as  the  restriction  of  pastur- 
age to  sheep  was  part  of  a  permauent  scheme  for 
the  drainage  of  a  large  are«  of  laud,  and  was 
intended  for  the  benefit  of  the  public  and  not  only 
of  the  owners  of  land  adjoioing  the  road,  any 
grant  of  a  right  to  depasture  cattle  or  horses  ou 
the  road  would  have  been  illegd ;  and,  therefore,  * 
the  court  ought  not  to  presume  &  lost  grant  of  any 
such  right. 

Judgment  of  Oozens-Hardy,  J.  (49  W.  B.  154, 
[1901]  1  Ob.  22),  reversed.— Nbavkeson  v,  PsTEa- 
BORonaH  BxTBAL  District  Council,  (7.^.,  549; 
[1902]  I  Oh.  557 ;  71  L.  J.  Oh.  378 ;  86  L.  T.  738. 

Sm  also  Ohari^,  5  ;  Water,  7. 

INCOMB  TAX.— See  Inland  Bevenue,  8-13. 

INFANT  :— 

1.  Building  society — Infant  member — Advances—' 
Mortgage^InfanU*  Relief  Act,  1874  (37  &  38  fict.  c. 
32),  s.  l.Suilding  Societies  Act,  1874  (37  &  38 
Viet,  c.  42),  S8,  13.  38  — Taoagh  the  Budding 
8ocieties  Act,  1874,  authorizes  an  infant  to  become 
a  member  of  a  budding  society,  it  does  not  authorise 
him  to  borrow  money  by  me«ns  of  advances  on  his 
property,  as  it  is  not  a  necessary  part  of  a  member's 
position  that  he  should  have  advances  or  mortgage 
his  property. 

Aa  infant  member  of  a  building  society  purchased 
apiece  of  land  by  means  of  a  loan  from  the  sod-ity, 
and  gave  the  society  a  mortgage  to  secure  the  loan 
and  further  advances  which  were  expended  in  build- 
ing houses  on  the  laad. 

Held,  that  the  society  was  entitled  to  a  charge  on 
the  land  for  the  actual  purchase-money,  with 
interest  at  4  per  cent,  thereon,  but  that  by  reason 
of  the  Infants'  BeUef  Act,  1874,  the  mortgage  was 
void  as  against  the  infant,  and  must  be  ddivered 
up  to  be  canoelled. 

Decision  of  Joyce.  J.  (49  W.  B.  56.  [L901]  1  Oh 
88),  v«ried. — ^Thxthston  v  Nottinoha^c  BiriLDiNa 
Society,  C.A.,  179 ;  [1902]  1  Oh.  1 ;  71  L.  J.  Oh 
83 ;  86  L.  T.  35. 

2.  Life  interest  contingent  upon  attaining  t  ff*ntt/~ 
one  years — Accumulations  during  minority — Person 
**  uUimately  entitled** — Conveyancing  and  Law  of 
Property  Act,  1881  (44  &  45  Vict,  c.  41),  «.  43,  sub- 
section 2. — Where  pr(>perty  is  held  in  trust  for  an 
infant  for  life,  contingently  upon  his  attaming  the 
Bge  of  t«renty-one  years,  the  accumulations  of  the 
income  during  the  minority  of  the  infant  belong  to 
him  upon  his  attaining  that  age  under  lub-section 
2  of  section  43  of  the  Oonveyancing  and  Law  of 
Property  Act,  1881,  and  such  accummations  are  not 
to  be  added  to  the  corpus.  In  the  above  case  the 
infant,  on  attaining  twenty-one,  is  *'  the  person  who 
ultimately  becomes  entitled  to  the  property  "  under 
that  sub-section,  the  words  *'the  property  from 
which  the  same  arise  "  meaning  the  income  from 
whioh  the  accumulatioos  arise. — Scott,  Bb,  Soott 
V.  SCOTF,  Ch.D.  Buckley,  </.,  454 ;  [1902]  1  Ob. 
918;  71  L.  J.  Oh.  475;  86  L.  T.  348. 

3.  Tenant  for  life — Bents  and  profits — Testament 
tary  guardian — Trustees  of  will — Power  of  sale — 12 
Car,  2,  c,  24  s,  9 — Conveyancing  and  Law  of  PrO' 
perty  Act,  1881  (44  &45  Vict c^l),  s.  42.— Trustees 
who  are  appointed  trustees  for  the  purposes  of  the 
Settled  Ltmd  Acts,  and,  therefore,  where  the  tenant 
for  lif «  it  a  minor,  have  the  statutory  authority  to 
exercise  on  behalf  of  the  tenant  for  life  the  power 
of  lale  vested  in  him  under  those  Acts,  are  not, 
thereby,  <*  trustees  with  the  power  of  sale  *'  under 
section  42  of  the  Oonveyanoiog  and  Law  of  Pro- 
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perfy  Act,  1881,  so  m  to  entitle  them  to  enter  into 
poBsesrion  of  the  land  and  receive  the  rents  and 
profits  under  that  section. — ^Helyab,  Bb.  Helyab 
V.  Bbckbtt,  Ch,D,  Joyce,  J.,  285;  [1902]  1  Ch. 
391 ;  71  L.  J.  Ch.  209 ;  85  L.  T.  627. 

4.  Ward  of  court — Testamentary  guardian — 
Guardian^ e  change  of  religion — Removal  of  guardian — 
A  testator,  who  died  in  1896,  by  his  mU  appointed 
his  sister  guardian  of  his  infant  daughter,  then 
aged. eleven.  The  testator  was  a  Protestant,  and 
the  infant  was  brought  up  in  that  faith.  In  1900 
the  sister,  from  conscientious  motives,  became  a 
Boman  Catholic. 

n^'ld,  that,  under  the  circumstances,  it  was  for 
the  benefit  of  the  infant  that  the  testator's  sister 
should  be  rc^moved  from  her  guardianship. — F.  v. 
F.,  Ch.D.  Farwell,  J. ;  [1902]  1  Ch.  688  ;  71  L.  J. 
Ch  415. 

See  also  Advowson,  1 ;  Mairied  Woman,  2. 

INHBEITANCE  :— 

Boot  of  descent — "  PurcJiaser  " — Devise  to  testator^ e 
"  right  heirs  "  —  Co-heiresses  —  Joint  tenancy  or 
tenancy  in  common — Inheritance  Act,  1833  (3  &  4 
Wilk  4,  c.  106),  s,  3. — Under  a  devise  to  or  in  trust 
for  a  testator's  "r!ght  heirs, "  the  person  who  at 
the  time  of  the  testator's  death  is  his  heir-at-law 
takes  now,  by  virtue  of  section  3  of  the  Inheritance 
Act,  1833,  as  devisee,  and  not  by  descent  as  before 
the  Act. 

The  word  <'heir"  in  that  section  includes 
"  heirs." 

And  section  3  operates  also  to  alter  the  quality 
of  the  estate  taken  by  the  heir;  so  that,  if  a 
testator  leaves  co-heiresses,  they,  under  such  a 
devise,  take  as  joint  tenants,  not  as  tenants  in 
common. 

Be  Baker,  (1898)79  L.  T.  343,  approved.— OwEN 
V.  Gibbons,  G.A.  ;  [1902]  1  Ch,  636 ;  71  L.  J.  Ch. 
338;86L.T.  571. 

INJUNCTION  :— 

Injunction  to  restrain  nuisance  after  nuisance 
dboited, — The  plaintiffs  claimed  damages  in  respect 
of  injury  caused  to  their  trees  and  crops  l^  smoke 
and  effluvia  from  the  defendants'  works.  They 
also  claimed  an  injunction  to  restrain  continuance 
of  the  nuisance.  The  nuisance  had  ceased  owing 
to  defendants  having  stopped  work  after  action 
brouffht. 

Held,  that  the  plaintiffB  were  entitled  to  an 
iojunotion  and  an  inquiry  as  to  damages. — DsAN 
OF  Chbster  v.  SMELTma  Corporation,  Oh.D. 
Farwell,  J. ;  85  L.  T.  67. 

See  also  Attachment,  3;  Company,  22;  Ease- 
ment, 5 ;  Landlord  and  Tenant,  1 ;  Local  Govern- 
ment, 2 ;  Principal  and  Agent,  3 ;  Trade  Name,  1. 

INLAND  EBVBNUB:— 

It  Beer — War  tax — Conditional  contract  of  sale — 
Incidence  of  tam — Customs  Consolidation  Act,  1876 
(39  &  40  Vict.  c.  36),  s.  20— Finance  Act,  1900 
[63  Viet.  c.  7),  a.  8.— By  section  20  of  the  Customs 
Consolidation  Act,  1876,  as  applied  by  section  8  of 
the  Finance  Act,  1900,  the  new  excise  duty  on  beer 
imposed  by  the  latter  Act  may  be  added  to  the 
contract  price  of  the  beer  where  the  contract  or 
agreement  for  the  sale  or  delivery  of  the  beer  duty 
paid  was  made  before  the  pasting  of  the  Act. 

An  agreement  nuder  which  the  purchaser  is 
bound  to  buy  his  beer  from  a  certain  brewer,  pro- 
vided the  latter  is  willing  to  sell  it  to  him  duty 
paid,  at  a  certain  price  is  not  a  contract  for  l^e 
sale  or  delivery  of  the  beer  within  section  20. 
The  contract  for  sale  in  such  case  is  made  only 
when  the  order  for  the  delivery  of  beer  is  given  to 


the  brewer  in  puisuanoe  of  the. conditional  agrss- 
ment,  and,  if  sudi  <vder  was  given  after  the  pMnng 
of  the  Finance  Act,  1900,  tibie  brewer  is  not  entided 
under  section  8  to  add  the  neir  duty  to  the  prios 
payable  by  the  purchaser  though  tilie  conditumal 
ai^reement  was  made  before  it.  —  Nswbridgb 
Bhondda  Brbwbrt  Co.  v.  BvANS,  ir.B.2>.;  86 
L.  T.  453. 

2.  Corporation  duty  —  Beal  property  —  Cricket 
ground — Principle  of  aseessment-^**  Annual  value'' 
—Customs  and  Inland  Revenue  Act,  1886   (48  k  49 

Vidt.  c  61).  «.  11.— The  Surrey  County  Cddiel 
Club,  an  unincorporated  body,  were  lessees  of  the 
Eennington  Oval  Cricket  Ground.  Parts  of  tibe 
property  comprised  in  the  lease  were  underiet  by 
the  club,  but  tbe  rest  was  in  their  possession.  The 
club  had  also  certain  investments  of  stock  from 
which  they  received  income.  The  other  receipts  of 
the  club  were  members'  subacriptionB,  gate-moDcyi, 
and  other  payments  received  from  the  pnblic  for 
viewing  cricket  and  other  matches  played  on  the 
ground. 

Held,  that  the  gate-money  and  other  paymenti 
received  from  the  public  are  not  '*  Minnaf  value, 
income,  or  profits  of  tbe  property  "  wittiin  section 
11  of  the  Customs  and  loland  Bevenue  Act»  1885, 
and  that,  for  the  purposes  of  assessment  to  duty 
under  section  11,  the  *'  annual  value  "  of  the  real 
property  of  the  club  should  be  ascertained  on  the 
basis  of  assessments  to  income  tax  under  Sohednle 
A  of  the  Income  Tax  Act,  1842,  sabject  to 
deductions  for  repairs  and  ground-rent;  and, 
further,  that  in  respect  of  income  derived  from 
stocks,  the  dub  should  be  assessed  nndar  Sdiedals 
C,  and  in  respect  of  their  income  from  land  nnte 
Schedule  B.— Sttrrey  Cottnty  Cricket  Club, 
Bb,  K.B.D.,  173 ;  [1901]  2  E  B.  40O ;  70  L.  J. 
KB.  823;  85  L.  T.  213. 

3.  Estate  duty  —  Annuities  —  Amount  aet  apaii 
to  pay — Settlement  estate  duty — Property  setUed 
hy  wiU  —  Bequest  of  residue  —  finance  Act, 
1894  (67  &  58  Vict,  c  30),  s.  5.  sub-sectiom 
1;  s.  22—Set(led  Land  Act,  1882  (45  ft  46 
Vict,  c.  38),  8,  2,  suh'section  1. — ^A  testatoir  by  his 
will  devised  and  bequeathed  all  his  real  and 
personal  estate  to  trustees  on  trust  for  conversion 
into  money,  and  out  of  the  moneys  so  produced  to 

Say  his  funeral  and  testamentary  expenses,  and 
nbts,  and  certain  pecuniary  legacies  given  by  the 
will,  and  to  set  aside  a  sufficient  amount  of  the 
residuary  estate  upon  trust  to  pay  annuities  far  Uts 
te  certain  persons,  and,  subject  to  that  proviskv, 
to  divide  the  residuary  estate  in  cerfaUn  propoitioDS 
among  residuary  legatees.  The  trustees  did,  is 
pursuance  of  the  testator's  directions,  set  sside  oat 
of  the  residuary  estate  a  certain  amount,  wbioh 
they  invested  so  as  to  produce  an  income  snffioieai 
to  pav  the  annuities. 

Held,  that  the  fund  so  set  aside  was  property 
settled  by  the  testator*s  will  within  the  meaning  of 
the  Finance  Act,  1894,  s.  5,  sub-section  I,  and 
therefore  settlement  estate  duty  was  payable  upon 
it.— Cahpbbll,  Bb,  C.A.;  [1902]  1  K.  B.  113; 
71  L.  J.  K.  B.  160;  85  L.  T.  708. 

4.  Estate  duty—Inddence—SttUed  fund — WiU^ 
Exercise  of  general  power  of  appointment  over  recer- 
sionary  interest — Direction  to  pay  teetameniar§ 
expenses  out  of  residue — Finance  Act,  1894  (57  ft  5^ 
Vict.  c.  30). — ^Where  a  fund  is  held  in  tmst  for  A 
for  life,  and  after  his  death  for  B.  for  life,  and 
after  B.'s  death  for  A.,  either  absolutely  or  hy 
way  of  general  power  of  appointment;  on  A'l 
death  estate  duty  becomes  payable  in  respect,  not 
of  the  reversionary  interest,  but  of  the  whcue  ssttkd 
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fond ;  and  inMmuoh  as  this  does  not  pass  to  A.*s 
exeoators.  B.  or  the  trustees  of  the  fund,  and  not 
A.'s  exeoators,  are  aocountable  for  the  duty,  and  it 
is  payable  out  of  the  settled  fund  and  not  oat  of 
the  residae. 

The  daty  in  these  oiroamstanoee  is  not  a  testa- 
mentary expense. — Dixon,  Be,  Penfold  v. 
Dixow,  Ch,D.  Buckley,  J,,  203;  [1902]  1  Oh.  248; 
71  L.  J.  Gh.  96;  85  L.  T.  622. 

5.  Estate  duty — Settled  property — Mortgage  by 
tenant  for  life  and  remaindermen  for  benefit  of 
remaindermen — Indemnity  to  tenant  for  life — Value 
of  property  paseing  on  death  of  tenant  for  life— Finance 
Act,  1894  (67  &  58  Vict,  c  30),  as.  1,  2  (1)  (b),  and 
7  (7).— By  his  will  the  Duke  of  B.  settled  a  orrtain 
estate  on  his  wife  for  life,  then  on  lus  second  son, 
Lord  M.,  for  life,  with  remainder  in  fee  tail  on  the 
eldest  Bon  of  Lord  M.  With  the  consent  of  the 
duobess-dowsger  Lord  M.  and  his  said  son  dis- 
entailed the  estate  and  resettled  it  snbjeot  to  the 
life  estate  of  the  duobess-do wager  to  suoh  uses  as 
Lord  M,  and  his  son  shoald  jointly  appoint,  and  in 
defaidt  of  appointment  to  the  use  of  Lord  M.  for 
life,  with  remainder  to  his  s«id  son  in  tail  male. 
Li  exercise  of  the  abave  power  of  appointment 
Lord  M.  and  his  son — ^the  daohess-dowager  joining 
in  in  retpeot  of  her  life  estate  only — ^mortgaged 
the  estate  in  fee  to  seoare  a  sam  of  £27,000,  which 
money  was  entirely  for  the  benefit  of  Lord  M.  and 
his  son,  and  they  alone  entered  into  the  personal 
covenants.  By  an  indenture  of  even  date  between 
the  duohees-dowager  and  Lord  M.  and  his  said  son 
the  latter  jointly  and  severallv  covenanted  to 
indemnify  the  former  from  any  tiability  or  loss  of 
profits  or  any  action  or  suit  arising  through  or  from 
the  mortgage,  and  they  conveyed  an  annuity  and 
rent-charge  to  trustees  as  security  for  the  perform- 
ance of  the  covenant.  On  the  death  in  1895  of  the 
duchess-dowager.  Lord  M.,  in  delivering  an  account 
for  the  purposes  of  assassiag  estate  duty,  claimed 
to  deduct  the  mortgage  debt  of  £27,000  from  the 
capital  value  of  the  said  settled  estate. 

Held,  that  as  the  duchess-dowager  during  her 
life  must  be  deemed  to  havA  bMn  beneficially 
interested  in  the  estate  to  its  full  value,  tbe  estate 
which  passed  on  her  death  was  the  full  beoeficial 
life  interest  in  it,  and  that  estate  duty  was  Uiere- 
f ore  payable  without  deduction  of  the  incumbrance 

of    £27,000. — AlTOSNST-GENBItAL     V,      MONTAaiT 

(Lord).  K.B.B.,  270;  [1902]  1  K.  B.  429;  71 
L.  J.  E.  B.  833 ;  86  L.  T.  57. 

6.  Estate  duty — SucceMion  duty — Gift  of  sum  of 
money  in  lieu  of  legacy  in  coneideration  of  an  annuity 
— B011&  tide  pur^uue — Exception  for  money  eon- 
aideratian— Finance  Act,  1894  (57  &  58  ViH.  e  30), 
88.  2  (1)  (c),  3  {2)'-8ucce88i(m  Duty  Act,  1853  (16  & 
17  Ftci.  c.  51),  8,  7. — An  unincorporated  society, 
which  was  associated  for  charitable  purposes  of  a 
religious  character,  and  which  was  possessed  of 
considerable  fimds  held  by  its  trustees  and  disposed 
of  by  its  directors,  in  acceptance  of  an  offer  by 
G.  B.,  one  of  its  directors,  entered  into  an  arrange- 
ment in  1889  that,  in  consideration  of  tbe  payment 
to  the  society  of  £500  in  lien  of  a  legacy  by  the 
said  G.  B.,  the  society  would  pay  the  sum  of  £25 
per  annum  to  G.  B.  during  his  life,  and  a  like  pay- 
ment to  his  wife  dxuring  her  life  should  riie  survive 
him.  G.  B.  died  in  1895,  and  his  widow  died  in 
1900.  The  Grown  claimed  that,  upon  the  death  of 
G.  B.,  estate  duty  became  payaUe  hy  the  sodety 
under  the  Finance  Act,  1894,  s.  2  (1)  (c),  on  the 
whole  sum  of  £600,  and  that  upon  the  death  of  ^e 
widow  anocetsion  duty  became  payable  by  the 
society   on    the    £600   under   section   7   of   the 


Succession  Duty  Act,  1868.    The  commercial  value 
of  the  annuity,  it  appeared,  was  £210. 

Held,  that,  as  regards  estate  duty,  the  whole 
sum  of  £500  was,  in  the  first  instance,  taxable 
under  section  2  (1)  (c),  but  that  as  the  commercial 
value  of  the  anhuity  was  £210,  that  sum, 
representing  the  purchase-money,  must  be  deducted 
under  section  3  (2),  and  duty  paid  on  £290  only. 
Farther,  that,  as  regards  succesuon  duty,  the 
transaction  was  a  bond  fide  sale  within  the  meaninff 
of  section  7  of  the  Succession  Duty  Act,  1853,  ana 
that,  therefore,  no  succession  duty  was  payable  on 
the  death  of  the  widow.— ATroBNEY-GsinEaAL  v. 
JoBorsoN,  K.B.D.,  366;  [19Q2]  1  K.  B.  416;  71 
L.  J.  K.  B.  187 ;  86  L.  T.  296. 

7.  Estate  tail — Scotch  testator — Money  to  be  laid 
out  in  the  purchase  of  land  in  England — Discretion — 
Finance  Act,  1894  (67  &  58  Vict,  c  30),  a.  23.— 
Where  a  testator  g«ve  a  sum  of  money  in  trust  for 
the  purpose  of  purchasing  land  in  Scotland  to  be 
entailed  in  accordance  with  the  directions  of  his 
will,  and  by  codicU  authorized  his  trustees  (if  in 
their  discretion  they  should  think  it  desirable)  in 
place  of  purchasing  land  in  Scotland  to  purchase 
land  in  England  to  be  entailed  according  to  English 
law. 

Held,  that  the  money,  or  so  much  of  it  as  for  the 
time  being  remained  uninvested  in  land,  was  not 
"  entailed  estate  "  within  the  meaning  of  the  pro- 
visions of  the  Finance  Act,  1894,  applicable  to 
Scotland.— LoBD  Advooatb  v,  Stbwabt.  H,L., 
673 ;  [1902]  A.  G.  344;  71  L.  J.  P.  G.  66 ;  86  L.  T. 
603. 

8.  Income  tax — Benefice,  incumbent  of — P«r- 
quisites  or  gains  accruing  by  reason  of  office — Qrav^ 
by  ajffUicUed  branch  of  Queen  Victoria  Olergy  Susten^ 
iation  Fund — Public  office  or  employment  of  profit — 
Income  Tax  Acts,  1842  (5  &  6  Vict,  c.  35),  s.  146 ; 
1863  (16  &  17  Vict,  c.  34),  s,  2,  Schedule  ^.— The 
appellant,  a  beneficed  clergyman,  received  for 
several  years  an  annual  charitable  grant  of  money 
from  one  of  the  diocesan  branches  affiliated  to  the 
Queen  "Vlotoria  Giergy  Sustentation  Fund,  which 
is  a  body  incorporated  with  the  object  of  giving 
pecuniary  assistance  to  poor  clergymen  holding 
benefices.  The  funds  of  ike  diocesan  branch  were 
administered  by  a  council  under  rules  which  pro- 
vided that  no  assistance  should  be  given  where  the 
income  of  the  applicant's  benefice  exceeded  £200  ft 
year,  or  where,  though  the  income  of  his  benefice 
did  not  exceed  that  sum,  he  was  not  a  poor  man, 
and  that  the  onus  shoald  rest  upon  the  applicant  of 
deciding  whether  his  own  circumstances  justified 
him  in  applying  for  charitable  assistance  out  of  the 
funds.  The  giving,  withholding,  continuance,  or 
cUscontinuance  at  any  tame,  cf  grants  out  of  the 
funds  were  matters  wholly  within  the  discretion  of 
thecounoiL 

Held,  that  the  sums  received  by  the  appellant 
from  the  diocesan  branch  were  not  '*  perquisites  or 
profits  accruing  by  reason  of"  his  office  within  the 
meaninff  of  the  first  rule,  contained  in  section  146 
of  the  Licome  Tax  Ac^  1842,  for  charging  duties 
under  Schedide  B,  and  therefore  that  he  was  not 
liable  to  pay  income  tax  in  respect  of  those  sums. 
— Hbbbekt  v.  MoQtjadb,  K,B.D.  ;  [1901]  2KB. 
761 ;  70  L.  J.K.  B.  725 ;  84  L.  T.  661. 

9.  Income  tax — Deductions — Sun^  payable  or  charge- 
able by  virtue  of  any  Act  of  Parliament — Income  Tax 
Act,  1842  (5  &  6  Vict.  c.  35),  s.  146,  rr.  1,  9— 
Manchester  Corporation  Act,  1891,  s,  5» — ^The  Iffan- 
chester  Gorporation  Act,  1891,  empowered  the 
corporation  to  ettablidi  a  fond  for  encouraging 
thxm  among  its  offioers  and  servants,  and  m 
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proTidiag  a  f  and  I  )r  them  or  their  repreientatives 
on  thnir  retTe^nent  or  dea'h.  The  so^emf)  pMsed 
by  the  oorporation  provid'^d  that  persons  who  were 
in  their  employ  previoas  to  the  passiug  of  the  A.ot 
should,  on  their  applying  in  writing,  be  «dmir.ted 
to  tbe  benefits  of  the  land,  and  having  been 
admitted  they  could  not,  while  in  the  service  of  the 
corpori&tion,  withdraw  from  the  fund. 

Held,  that  a  servant  of  the  oorporation  who  had 
been  so  admitted  on  hi§  own  application  could  not 
dedact  the  amount  of  his  payments  to  the  fund 
from  the  amount  payable  by  him  for  income  tax,  on 
the  ground  that  it  was  a  deduofion  pursuant  to 
seotion  146.  r.  1,  of  the  Income  Tax  Act,  1842»  by 
which  duty  is  payable  oa  salaries  after  deduct!  iic 
the  amount  of  duties  or  other  sums  payable  or 
chargeable  on  the  same  by  virtue  of  any  Act  of 
Parliament. 

Beaumont  v.  Bower$y  48  W.  B.  557,  [1900]  2  Q.  B. 
204,  distinguished. — HxTDBON  v.  Gbibblv,  K.B.D., 
685. 

10.  Income  tax — Int^eat  arUing  from  foreign 
eecuritiea — Receipt  in  United  Kingdom — Profit  and 
lose — Income  Tax  Ad,  1842  (5  &  6  Vict,  c.  35),  «• 
100,  Schedule  D,  Fourth  Case, — The  iuoome  tax 
a8fle8s<>i  under  the  Fourth  Gaie  of  seo'ion  100, 
Scfaeduld  D,  of  tbe  lucome  Ti*x  Act,  1842,  in  re^peut 
of  int*'rest  arising  from  foreign  securities  whtch 
have  been  or  will  be  received  in  Great  Britain  in 
the  current  year  without  any  deduction  or  abtte* 
ment,  should  b^  charged  onlv  on  the  amount  of 
such  interest  actually  received  in  thin  country. 

Decision  of  the  Court  of  Appeal  ( [1901]  1  Q  B 
153,  49.  W.  R.  Dig.  77)  reversed.— Gbbshaic  Lifr 
Absubanob  Sooibtt  V,  Bishop,  H.L.,  593 ;  [1902] 
A.  C.  287 ;  71  L.  J.  K.  B.  618;  86  L.  T.  693. 

11.  Income  tax^Life  policy  —  Exemption  on 
premiuvM — Assurance  company  agreed  to  return  half 
if  each  of  the  first  seven  premiums  paid  as  loans  to  the 
assured  on  interest — Such  advances  treated  as  first 
charge  on  policy — Actiial  premium  paid — Income  Tax 
Act,  1853  (16  &  17  Vict.  c.  34),  s  4,  Schedules  D,  E. 
— By  tbe  terms  of  a  policy  issued  by  an  assurance 
company  the  assuTdd  had  the  option  of  receiving 
b&ck  by  way  of  loan  at  interest  from  the  company 
half  of  each  of  the  first  seven  years'  premium 
paid  by  him  in  respect  of  an  assurauce  he  had 
effi'ctod  on  his  own  life,  the  money  so  advanced  to 
him  being  a  first  charge  on  the  capital  money  of  th« 
policy. 

Tije  assured  having  elected  toexerdse  the  option, 
paid  £66  17s  6(1.,  the  first  premium,  and  received 
biftck  as  a  loan  £33. 

Held,  that  the  amount  which  the  assured  had 
I>aid  in  premium  was  £66  17«.  6d.,  and  that  he  was 
entitled  to  claim  exemption  from  income  tax  on  the 
whole  of  that  sum. — Htjnteb  v,  Rbx,  K/B.D.,  618  ; 
[1902]  2  K.  B.  255. 

12.  Ificome  tax — Payment  on  aggregate  income — 
Loss  in  trade,  manufacture,  or  husbandry'^ Applica^ 
tion  for  adjustment  and  for  repayment — Decision  of 
commissioners — Right  of  appeal — Jurisdiction  to  state 
case, — Where  a  p«rson  who  has  sustained  a  loss  in 
any  trade,  manufacture,  profession,  or  employment, 
or  in  the  occupation  of  lands  for  the  purpose  of 
husbandry  only,  applies,  under  section  23  of  the 
Oustoms  and  lolatid  Bevenue  Act,  1890,  to  the 
Commissioners  for  General  Purposes  of  the  Income 
Tax  Acts,  for  an  adjustment  of  his  liability  by 
reference  to  the  loss  and  to  the  aggregate  amount 
of  his  income,  and  for  repaymeut  tj  him  of  a 
proportionate  part  of  tne  income  tax  paid  by  him, 
or  applies  for  exemption  or  relief  under  section  27 
of   the   Finance  Act,   1896,  the   decision  of  the 


commissioners  upon  such  app}ioations  is  flail,  tod 
tbe  commissioners  have  no  jarisliottoa  undtf 
section  59  of  ttie  Taxes  l£anagt>meut  Ao',  1880,  to 
state  a  u«se  for  the  opinion  of  tae  Higa  C  lorc  is 
reference  thereto,  suc!i  applications  not  beuig 
appe-kli  under  tuat  section. — BaxTCE  v.  Bufiioi, 
K,B.D, ;  85  L.  T.  227. 

13.  Income  tax^-Trade  carried  on  partly  a6r«id— 
Jurisdiction  of  Tax  Commissioners — ProkibiUon,- 
An  EaMlisli  j  jmt  stock  comp<iny  carrying  on  buMii^i 
in  London  was  assessed  to  income  tax  by  the  Tiz 
Commissioners  in  r«*spect  of  the  profits  of  a  boiiiMi 
carrie'l  on  In  America  by  an  American  oompisj, 
which  business  and  profits  in  the  opintoa  uf  tss 
cbmmisstoaers  were  really  the  business  'and  profiti 
of  the  Buglish  company.  The  English  oompsay 
applied  for  a  writ  of  prohibttiin  to  the  osoi- 
miisioners  on  the  ground  that  tDe  bosiuess  of  tht 
American  comp«ny  was  not  really  their  busiaea, 
and  tue  commissioners,  therefore,  could  not,  tj 
deciding  wrongly,  give  themselvee  jurisdiotiOQ  to 
assess  the  English  company  in  respect  of  the  ptofiti 
of  the  Amenotfi  company. 

Held,  that  prohibition  did  not  lie,  and  that  if  tbe 
c  immissiouers  decided  wrongly,  the  proper  remedf 
"VM    an    aop^-al   upm    a   case    stated. — Bsz  f. 

CLBBKBirWBLL  InOOMB  TaX  COMMISSIOBIBS.  CL; 

[1901]  2  K.  B.  879;  70  L.  J.  K.  B.  1010;  85  L.T. 
503. 

14.  Stamp  duty  —  Conveyance  on  sale  —  Penis 
authorized  by  statute  to  purchase  property— Purcfm 
of  realty  and  chattels— Stamp  duty  on  consideratios 
for  sale  of  chattels-'Finance  Act,    1895  (58  ft  59 

Vict.  c.  16),  s.  12.— By  suction  12  of  the  Finsnoe 
Act.  1895,  where  by  virtue  of  any  Act,  either  (a) 
any  property  is  vested  by  way  of  sale  in  any  peisoo, 
or  (b)  any  person  is  authorized  to  purohsse  toy 
property,  such  person  shall  produce  to  the  Com- 
missioners of  Inland  B -•venue  a  oopy  of  the  Act 
or  some  instrument  relating  to  the  vesting  ia  the 
first  case,  and  an  instrument  of  couveyanoe  of  tfte 
property  in  the  other  omc.  duly  stamped  with  tlM 
ad  valorem  duty  payable  upon  a  conveyance  on  nk 
of  the  property. 

Held,  that  the  wjrd  <* property"  means  spMifie 
proptoty,  whether  real  or  personal,  which  i«^  ather 
vested  ia  the  purchaser  by  some  Act  or  whicfa  thi 
purchaser  is  authorized  by  some  Act  to  purdiMOf 
and  stamp  dury  is  payable  upon  the  whole  con- 
sideration for  the  purchase. 

Judgm**nt  of  the  Divisional  Court  (anie,  p>^i 
[1901]  2  K.  B.  773)affi  med  — ATTORNBY-GBirKUL 
V.  Eastbourne  (Mayor).  C.A.,  16i;  [1902]  1 
K.  B.  403 ;  71  L  J.  K.  tt.  181 ;  85  L.  T.  745. 

15.  Stamp  duly — Lease — Bond,  covenant,  or  instn- 
ment  being  the  only  or  principal  or  primary  securi^ 
for  any  annuity— kd  valorem  duty^C  venant 
relating  to  the  matter  of  the  lease— Lease  of  tmmwep 
by  municipal  corporation  to  electrie  tradiss 
company — Covenant  to  pay  additional  reni  for  ffp*'^ 
of  demised  premises — Covenant  to  purchase  ekdrtoil 
energy  from  corporation — Stamp  Act.  1891  (54  455 
Vict.  c.  39),  ss.  4.  77  (2);  First  ScheduU-Sy  sa 
indenture  made  between  a  municipal  corporstioo 
and  an  electric  traction  company  in  pursuanoe  d 
section  19  of  the  Tramways  Act,  1870,  toe  oorport- 
tion  demised  to  the  company  the  right  of  ^^*^ 
certain  tramways  for  a  term  of  years.  ^^ 
indenture  provided  for  the  payment  by  the  1^*^ 
of  an  annual  rent  of  £3  250.  It  further  provided 
for  the  payment  by  the  lessees  of  an  annuid  sum  of 
£900  for  the  repair  of  the  demised  premises.  I^ 
further  provided  that  the  lessees  SQoald  p«y  v« 
oorporation  an   annual   sum  of   £4,000  for  w 
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supply  of  eleotrio  6ii6rg7,  A  special  power  of 
di«tre«8  wii  sivea  in  cbe  eyeat  of  noa-paym-nt  of 
a'ly  of  tbe  rants  or  m  m-'jB  th'treby  mad«  payable, 
exoept  tbe  p-^yments  to  be  made  for  or  in  respect  of 
elect ncal  energy. 

Held,  first,  tbtt  the  instram^t  WiS  chargeable 
with  ad  valorem  ntamp  daty  on  the  total  sum  of 
£3,250  pins  £900,  the  ]att«  sam  being  in  the 
n»tare  of  additional  reut  Secoodly,  toat  it  wai 
n^t  chargeable  with  any  fnrcher  stamp  duty  in 
re«pect  of  the  sum  of  £4,000 ;  for  the  provision  for 
the  payment  of  that  sum  wai  a  ''covenant 
relating  to  ttie  matter  of  the  leaie"  within  the 
meaniug  of  section  77,  sub-seution  2,  of  tbe  8tsmp 
Act,  1891,  and  therefore  the  lease,  being  made  for 
a  consideration  in  respect  whereof  it  wm  charge- 
able with  ad  valorem  duty  and  in  further  considera- 
tion of  that  covt'uant,  was  not  to  be  charged  witu 
any  duty  in  r^  sp^KSt  of  such  further  consideration. 
— Bbitish  Elbctbio  Tbaotion  Co.  v.  Inland 
bsyxnub  oommissionbrb.  c.^.,  280;  [1902]  1 
K.  B.  441 ;  71  L.  J.  K.  B.  92;  85  L.  T.  663. 

16.  Stamp  duty — Loan  capital — laatte  of  stock — 
J)jiteo/i88U€—Finince  Act,  1899  (62&63  Viet.  c.  9), 
«.  8. — Th'  Finuice  Act,  1899  ( woiuh  came  mto  opera- 
on  the  20th  of  Juoe,  1899),  by  section  8,  enaots 
that  where  any  local  autoority,  corporation,  com- 
pany, or  body  of  persons  propose  ro  issue  any 
loan  capital,  they  shall,  before  the  issue  thereof, 
deliver  to  the  Oommssioners  of  Inland  Bevenue  a 
statement  of  the  amount  proposed  to  be  secured  by 
the  issue,  and  every  such  statement  shall  be  otiarged 
with  an  ad  valorem  stamp  duty. 

Held,  that  by  the  time  scrip  certificates  are 
issued  to  allottees  the  loan  capitol  is  issued  within 
the  meaning  of  section  8,  and  tht*refore  'he  state- 
ment should  be  delivered  to  the  Inland  Bevenue 
Oommiisioners  before  scrip  certificates  ar«  issued. 

Held,  also,  that  where  scrip  certificates  in  re§peot 
of  a  loan  to  a  corporation  were  iesued  to  allottees 
before  the  20th  of  June,  189il,  although  the  pay- 
ment of  the  final  instalment  in  respect  of  the  loan 
wa^  not  due  or  ptiid  until  after  the  20  ch  of  June, 
1899,  section  8  of  the  Act  h«d  no  applic«tion. — 
Attobnby-Gsnbbal  v.  Liyebpool  Cobpobation, 
K.B.D.,  328;  [1902]  1  K  B.  411 ;  71  L.  J.  K.  B. 
195 ;  86  L.  T.  300. 

17.  Btamp  duty — Railway  company — "  Increase  in 
the  amount  of  nominal  share  capital " — Conversion  of 
stockr—Stamp  Act,  1891  (54  &  6d  Vict.  c.  39),  s,  113. 
— The  Midland  Bail  way  Oo.,  in  pursuance  of  a 
special  Act,  converted  various  classes  of  stock, 
preferential  and  ordinary,  into  other  stjcks  of 
higher  nominal  value,  bui  bearmg  a  oorrespoudmg 
lower  rate  of  interest. 

Held,  that,  although  nothing  was  added  to  the 
working  capital  of  the  company,  yet  there  was  an 
"increase  of  tne  amount  of  the  nominal  share 
capital "  within  the  meaning  of  the  Stamp  Act, 
1891,  s.  118. 

Deoioion  of  the  Court  of  Appeal  (49  W.  B.  243, 
[1901]  1  Q  B.  220).  affirmed.— Midland  Bailwat 
Oo.  V,  AlTOBinnr-UBNBBAL,  H.L.f  433 ;  [1902]  A.  0. 
171 ;  71  li.  J.  K.  B.  315;  86  L.  T.  206. 

18.  Stamp  duty — Separation  deed — Agreement  in 
consideration  of  fixed  weekly  payments — Duty  as»ess- 
able  on  covenant— Stamp  Act,  1891  (54  &  55  Vict, 
c.  39),  a.  4,  and  Schedule  1. — By  the  sch«sdule  to  the 
titamp  Act,  1891,  a  bond,  covenant,  or  instrument 
of  any  kind  whatsoever,  being  ihe  only  or  principal 
or  prima' y  security  for  any  annuity  (excepc  upon 
the  original  creation  thereof  by  w»y  of  kale  or 
seonrity,  and  exoept  a  superaniiuation  unnnity)  or  I 
for  any  sum  or  sums  of  money  at  stated  poiodi,  J 


not  being  interest  for  any  princtpU  sum  secured 
by  a  duly  stamped  instrument  or  rent  reserved  by 
a  le«8e  or  tack,  is  chargeable  for  a  definite  and 
certain  period  so  th«t  the  totU  amount  to  be  ulti- 
mately payable  oaa  be  asuercained,  with  the  same 
ad  valorem  duty  as  a  bond  or  covenant  for  such 
total  amount ;  if  for  the  term  of  life  or  any  other 
indefinite  period  with  a  duty  of  2s.  6d.  for  every 
£5,  and  also  for  any  fractional  part  of  £5,  of  the 
annuity  or  sum  periodically  payable. 

A  deed  of  septration  entered  into  by  the  appel- 
lant and  his  wife  contained  a  clause  to  the  effect 
to  at  the  appellant  would  and  should  during  ttie 
jomt  lives  of  himself  and  his  wife,  if  his  wife 
should  continue  to  perform  and  observe  the  stipula- 
tions therein  contained  and  on  her  part  to  bs  per- 
formed and  observed,  pay  to  his  wife  '*the  clear 
weekly  sum  of  £1,*'  and  in  the  event  of  the  wife 
surviving  the  appellant  and  not  having  forfeited 
payment  during  his  lifetime,  the  su^  should 
continue  to  be  paid  to  her  by  her  husband's 
repree«*ntatives. 

H4d,  that  the  agreement  was  a  seonrity  for  an 
ind' finite  period  for  a  unm  of  money  at  weekly 
periods,  and  not  for  an  annuity  or  yearly  sum  pay- 
able by  weekly  instalments,  and  was,  therexire, 
only  Uable  to  ad  valorem  duty  upon  the  sum  agreed 
to  be  paid  weecly,  aiid  not  upon  the  total  amount 
of  such  weekly  payments  for  a  year. 

C/ifford  V.  Commissioners  of  Inland  Beventis, 
[1896J  2  Q.  B.  187,  44  W.  B.  Dig.  76,  foUo  «ed.— 

jAGKSOnr  V.  OOMMISSIONBBS  OF  IkLAKD  BBVBinTB, 

K.B.D.,  666. 

19.  Stamp  duty  —  Settlement  —  Instrument  of 
appointment—Stamp  Act,  1891  (54  &  55  VicL  e.  39), 
s.  6,  sub-sections  1  qnd  2— First  Schedule  **  Settle- 
ment  *' — Eosemption. — By  a  deed  of  settlement  dated 
the  26th  of  June,  1895,  the  settlor  granted  to 
trustees  certain  funds,  and  by  a  deed  dat'^d  the  12th 
of  D  cember,  1896,  certain  other  funds,  upon  tru«t 
for  his  five  children,  but  so  nevertheless  that  the 
share  uf  each  child  should  be  held  by  the  trustees 
upon  trust  to  pay  the  income  thereof  to  shch  ohdd 
during  his  or  her  life,  and  after  his  or  her  death  upon 
triiet  for  suoh  one  or  more  of  the  others  as  such 
child  should  by  will  appoint,  and  in  default  of 
appointment  for  the  other  children  in  equal  shares. 
It  was  further  provided  that  the  trustees  should 
have  power,  on  or  subsequent  to  the  marriage  of 
any  of  the  children,  to  revoke  the  trusts  of  the 
settlement  and  to  dt«clare,  as  they  thought  fie,  new 
trusts  by  way  of  resettlement  for  the  benefit  of  suoh 
child,  or  any  wife  or  husband  of  such  child,  or 
suoh  child's  children  or  remoter  isine,  or  the  next- 
of-kin  of  sach  chdd.  bat  not  in  favour  of  any  other 
person  or  persons,  and  to  transfer  the  funds  to  the 
trnstees  of  such  setilement  These  dends  were 
stamped  with  ad  valorem  duty  as  settlements. 

By  two  deeds,  both  dated  the  lO&h  of  April,  1899, 
tbe  truJstees  of  the  setttemeuts  of  tbe  26th  of  June, 
1895.  and  the  I2th  of  December,  1896,  revoked  the 
tnuts  of  those  settlements  so  far  as  they  concerned 
the  share  of  0.  B.  H.-B.,  one  of  the  children,  wno 
was  then  about  to  be  married,  and  declared  that 
such  share  should,  from  and  after  the  solemnization 
of  the  intended  marriage,  b**  held  upon  trutt  to  pay 
the  income  thereof  to  0.  B.  H  -B.,  during  his 
life,  and  after  his  decease  to  transfer  such  shtfe  to 
trustees  of  the  marriage  settlement  of  0.  B.  H.-B., 
to  be  held  by  them  upon  the  trusts  decl«r«*d  in  the 
marriage  se  tlement.  These  deeds  were  each  stamped 
with  a  duty  of  ten  shillings. 

By  the  marriage  settlement,  a  deed  of  even  date 
with  tbe  two  last -mentioned  deeds,  it  was  provided 
that  ftfter  the  death  of  0.  B.  H.-B.  the  trustees  of 
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the  Bettlament  should  stand  possessed  of  his  share 
of  the  funds  oomprised  in  the  settlement  of  the 
26th  of  June,  1895,  and  the  12th  of  Deoember. 
1896,  upon  the  trusts  of  the  settlement,  which 
were,  as  regards  the  husband's  fund,  after  the 
death  of  the  husband,  jbo  pay  tiie  inoome  to  the 
intended  wife  during  her  hfe,  and  after  her  death 
upon  trust  for  the  ohildren  or  remoter  issue  of  the 
intended  marriage  as  the  intending  husband  fund 
wife  jointly,  or  the  surrivor  of  them,  should 
'  appoint,  and  in  default  of  appointment  in  trust  for 
the  ohildren  in  equal  shares. 

Held,  that  the  marriage  set  dement  was  not,  as 
regards  the  share  of  C.  E.  H.-B.  in  the  funds 
comprised  in  the  settlements  of  the  26th  of  June, 
189d,  and  the  12th  of  Deoember,  1896,  exempt  from 
the  payment  of  settlement  duty,  either  under  the 
exemption  under  the  heading  **  Settlf*ment"  in  the 
First  Schedule  to  the  Stamp  Act,  1891,  or  under 
section  106,  sab-sectiod  1,  of  the  Act. 

Decision  of  the  Divisional  Court  (49  W.  B. 
569)  affirmed. — ^Hamilton-Btjssell  v.  Inland 
Bbvbnttb  Oommisbionsbs,  C,A„  193;  [1902]  1 
K.  B.  142 ;  71  L.  J.  K.  B.  201 ;  85  L.  T.  738. 

20.  Sucdesaion  dtUy — Acceleration  of  BucceMion — 
Power  of  appointment — Extinction  of  prior  interest — 
Finance  Act,  1894  (57  &  58  Vict.  c.  30).  $.  18— 
Succesaion  Duty  Act,  1853  (16  &  17  Vict.  c.  51),  m.  2, 
15. — By>a  settlement  made  in  1883  the  Blackmoor 
estate  was  settled  upon  such  trusts  and  with  and 
subject  to  such  powers  as  the  then  (first)  Lord 
Selborne  and  Viscount  Wolmer  should  by  deed 
appoint,  and  in  default  of  or  until  appointment  to 
the  use  of  Lord  Selborne  for  hie,  and  after  his 
death  to  the  use  of  Viscount  Wolmer  in  fee  simple, 
if  he  should  surrive  Lord  Selborne,  and,  if  not, 
then  to  the  use  of  the  first  son  of  Viscount  Wolmer 
who  should  attain  twenty-one,  and  in  default  of 
such  son  to  the  use  of  the  first  Lord  Selborne  in  fee 
simple. 

lu  1894  the  first  Lord  Selborne  and  Visoonnt 
Wolmer  by  deed  appointed  that  from  and  after  the 
date  dl  the  deed  the  Biaokmoor  estate  should  go 
and  remain  to  the  use  of  Viscount  Wolmer  in  fee 
simple  for  his  own  absolute  use  and  benefit. 

The  first  Lord  Selborne  died  in  1895,  and  the 
Grown  claimed  succession  duty  under  the  Succession 
Duty  Act,  1853,  on  the  principal  value  of  the  Black- 
moor  estate. 

Held  (reversiog  the  judgment  of  the  King's 
Bench  Division),  that  the  title  to  the  succession 
created  by  the  settlement  of  1883  was  not 
accelerated  "  by  the  surrender  or  extinction"  of  the 
prior  life  estate  by  the  exercise  of  the  power  of, 
appointment  in  1894  within  the  meaning  of  section 
15  of  the  Succession  Duty  Act,  1853,  and  that 
succession  duty  was  not  payable. — Attokney- 
Obne&al  V.  Selbobnb  (Eabl),  O.A,,  210;  [1902] 
1  Z.  B.  388 ;  71 L.  J.  K.  B.  289 ;  85  L.  T.  714. 

See  also  Will,  3, 12. 

INNKEBPEB:— 

Bights  of—Traveller — Power  of  innkeeper  to  refuse, 
— An  innkeeper  is  not  bound  to  admit  travellers 
when  the  inn  is  full,  and  having  regard  to  modem 
habits,  it  may  be  said  to  be  full  when  all  the  bed- 
rooms are  occupied. — Browns  v.  Brandt,  K.B,D,, 
654;  [1902]  1  K.  B.  696;  71  L.  J.  K.  B.  367; 
86  L.  T.  625. 

IN8UBANCE:- 

1.  Accident — Principal  and  agent — Misstatements 
in  proposal  mtide  by  tigent  of  insurers  without  know- 
ledge of  insured— Authority  of  agent — ^A  policy  of 
insurance  against  accidental  injury  was  effected 


with  an  insurance  company  throngh  thair  local 
agent.  The  proposal  form  was  filled  up  bj  the 
agent,  many  of  the  answers  fiiled  in  by  him  oeing 
false  in  material  respects ;  the  false  answeci  were 
inserted  without  the  knowledge  or  authority  of  the 
applicant,  who  signed  the  propoeal  form  without 
reading  it.  The  proposal  contained  a  dedaratiaa 
in  which  the  applicant  agreed  that  the  stateiments 
in  the  proposal  should  form  the  basis  of  the  policy, 
and  the  policy  contained  a  proviso  that  U  was 
granted  on  the  express  condition  of  the  trathfol- 
ness  of  the  statements  in  the  proposaL  Shovily 
after  payment  of  the  premium  the  insured  was 
accidentally  injured. 

Held,  first,  that  it  was  the  duty  of  the  applicsat* 
to  read  the  answers  in  the  proposal  before  sig^ning 
it,  and  that  he  must  be  taken  to  have  read  and 
adopted  them ;  and,  secondly,  that  in  filling  in  the 
false  answers  in  the  proposal  the  agent  was  a^ttingv 
not  as  the  agent  of  the  insurance  company,  but  as 
the  agent  of  the  applicant;  and  that,  therefore. 
the  policy  was  void.  —  Biggar  v.  Book  Lifb 
Assurance  Co.,  K,B,D,;  [1902]  1  K.  B.  516; 
71  L.  J.  K.  B.  79;  85  L.  T.  636. 

2.  BuUion  —  Perils  —  **  Arrests,  restraints^  and 
detainments** — "  Warranted  free  of  capture,  seuiire, 
and  detention*'  —  BuUion  taken  possession  of  hy 
aesured^s  government — Suhsequent  didaration  of  war, 
— Gold  bullion  the  property  of  a  Tranar^  ooa- 
pany  was  insured  during  transit  from  the  Transvaal 
to  the  United  Kingdom  by  a  policy  which  ooversd 
the  rinks  of  "  arrests,  restrauits,  and  detainmeats  " 
of  rulers,  and  which  contained  a  clause  "  Warranted 
free  of  capture,  seizure,  and  detention."  The  sold 
while  in  transit  in  the  Transvaal  was,  on  the  2m  oI 
Oijtober,  1899,  removed  from  a  railway  train  and 
taken  possession  of  by  officials  acting  under  the 
orders  of  the  Transvaal  Government.  At  that  data 
it  was  anticipated  that  war  would  shortly  break  oat 
between  the  TranSvasl  and  this  country,  and  war 
did  iu  fact  begin  on  the  9th  of  October.  Aooord- 
ing  to  the  law  of  the  Transvaal  the  taking  of  the 
gold  was  in  the  circumstances  a  legal  act.  In  an 
action  on  the  policy, 

Held,  that  the  gold  had  been  seized  within  the 
meaning  of  the  warranty,  and  that  the  pl^intiffi 
could  not  recover  a  loss  under  the  policy. — RoBnr- 
80N  Gold  Mining  Co  v.  Alliance  BfARDns,  Ac, 
AssxTRANOB  Cc,  K.B.D.,  109 ;  [1901]  2  K.  B.  919; 
70  L  J.  E.  B.  892 ;  85  L.  T.  419. 

3.  Bullion — ^'Arrests,  restraints,  detainments** — 
Outbreak  oftoar — Seizure — Property  in  enemy's  terri' 
tory — Bight  of  assured  to  recover. — The  pl»iatzflB 
were  a  company  incorporated  and  registered  in 
Natal,  and  owning  and  working  a  gold  mine  in  the 
Transvaal.  Oo  the  outbreak  of  the  war  on  the  11th 
of  October,  1899,  between  the  South  African 
Bepublic  and  Great  Britain  the  plaintiffii  caaaed  to 
work  their  mine.  A  few  days  after  the  war  had 
begun,  gold  products  which  had  been  eztBaoted 
from  the  plaintifb'  mine  before  that  date  were 
seized  by  the  officials  of  the  South  African  Bepnhlio 
while  still  in  the  plaintiffs'  possession*  The 
plaintifh  had  effected  an  insurance  of  the  prodooa 
of  their  mine  by  a  policy  covering  arrssts, 
restraints,  and  detainments  of  kings,  prinoes,  and 
people.  In  an  action  on  the  policy  to  recover  the 
value  of  the  gold  seized. 

Held,  that  the  plaintiffs  were  not  disentitled  by 
any  principle  of  public  policy  from  reooTering  the 
lost. — ^NiGEL  Gold  Mining  Go.  v.  Hoabs,  K.B.D^ 
108 ;  [1901]  2KB.  849;  70  L.  J.  E.  B.  1006;  85 
L.  T.  482. 

4.  Fire    insurance  —  ArhitrqUon  douse — English 
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eonhud — Law  of  Jersey, — ^A  polioy  of  insnmioe 
againit  fire  npon  pimerty  in  Jersey  iisued  by  an 
Eofflish  offioe  in  the  fin^lish  language  but  executed 
in  Jersey  was  made  subject  to  a  condition  that  no 
action  should  be  brought  for  any  money  payable 
under  the  policy  until  the  liability  and  the  amount 
had  been  settled  by  arbitration;  and  it  was  also 
provided  tiiat  the  submission  should  be  subject  to 
the' provisions  of  the  Arbitration  Act,  1889,  and 
might  be  made  a  rule  of  court. 

field,  that  the  contract  was  goremed  by  the  law 
of  England  and  not  by  the  law  of  Jersey. — 
Spuiibisb  v.  La  Oloohb,  P.  (7. ;  [1902]  A.  0.  446; 
86  L.  T.  631. 

6.  Life — Policy  taken  out  in  name  of  a  stranger — 
Intention — BesuUing  trust, — A  person  took  out  a 
pohcy  of  insurance  on  his  own  life  "for  the 
behoof  of"  his  wife's  sister.  After  his  wife's 
death  he  went  through  the  form  of  marriage  with 
her.  She  pred«Kieas^  him.  He  always  held  the 
poUcy,  and  paid  the  premiums  himself  both  before 
and  after  her  death. 

Held,  that  though  her  legal  personal  representa- 
tiyes  were  the  persons  entitled  to  receive  the  money 
at  law  and  give  a  receipt  for  it,  in  equity  the  money 
belonged  to  the  legal  personal  representatives  of 
the  person  who  had  taken  out  the  policy  and  paid 
the  premiums,  there  being  no  proof  that  it  was 
intended  for  her  benefit.— Scottish  Eqxtitablb 
Life  Assttkanoe  Sooixtt's  Pouoy,  Bb,  Oh.D, 
Joyce,  J.,  827;  [1902]  1  Ob.  282;  71  L.  J.  Oh.  189; 
85  L.  T.  720. 

6.  Life — Proposal — Continuing  declaration — In^ 
swrance  in  other  office  ^Proviso — Second  proposal  and 
policy  between  first  proposed  and  policy, — A  policy 
•contained  a  proviso  **  that  if  the  msured  be  at  any 
time  during  the  continuance  of  this  policy  insured 
against  death  or  disablement  by  aodaent  or  disease 
in  any  other  company  without  notice  being  given 
to  the  said  directors  and  their  written  consent 
obtained  •  •  •  this  policy  shall  be  absolutely 
void."  After  the  proposal  for  this  policy  was 
made,  but  before  it  was  issued,  the  insured  made  a 
proposal,  which  was  accepted,  and  the  policy 
issued,  by  another  company.  No  consent  was 
obtained  in  accordance  with  the  proviso. 

Held,  that  the  first  policy  was  void.  Dedara- 
tions  made  iu  the  proposal  for  a  policy  are  in  the 
nature  of  continuing  declarations  until  the  issue  of 
the  policy. — Mabshall  Am)  Scottish  Bmflotbbs' 
Liability  Oo.,  &b,  K,B,D,  ;  85  L.  T.  767. 

7.  Marine — Freight — Lump  chartered  freight — 
Insurance—On  *^  freight  chartered  or  as  if  chartered  " 
— Loss  not  by  perils  insured  against — Cesser  of 
liability  dause — Loss  of  bill  of  lading  freight — 
Waiver  of  lien  for  chartered  freight, — Shipowners 
chartered  a  ship  for  a  voyage  at  a  lump  freight, 
the  charterers*  liability  to  cease  upon  shipment  of 
the  cargo,  provided  the  cargo  was  worth  the  freight, 
dead  freight,  and  demurrage  on  arrival,  and  the 
vessel  to  have  fk  lien  on  the  cargo  for  the  recovery 
of  all  freight,  dead  freight,  demurrage,  and  all 
other  charges.  The  shipowners  and  charterers 
jointiy  insured  the  lump  might "  chartered  or  as  if 
chartered  value  "at  the  lump  sum  "on  board  or 
not  on  board."  The  chartorers  loaded  the  ship 
with  a  general  cargo,  and  the  master  signed  bills 
of  lading  by  which  the  goods  mentioned  in  each 
bill  were  mafle  deliverable  upon  payment  of  the  bill 
of  lading  freight  payable  in  respect  of  those  goods. 
The  aggregate  of  the  bill  of  lading  freight  exceeded 
the  chartered  fn^ight.  On  the  voyage  part  of  the 
cargo  was  lost  by  jHtison  upon  the  sUp  running 
aground.    The  cargo  which-  arrived  was  worth  the  ^ 


freight,  dead  freight,  and  demurrage.  Owing  to 
the  loss  of  cargo  the  bill  of  lading  freight  payable 
on  tiie  cargo  delivered  was  less  than  the  chartered 
freight.  To  recover  the  differenee  an  action  was 
brought  on  the  policy  by  the  shipowners  and 
charterers  jointly. 

Held,  that  the  action  was  not  maintainable,  the 
loss  having  been  caused  not  by  perils  of  the  seas, 
but  by  the  matter's  not  haviog  reserved  in  the  bills 
of  lading  the  lien  over  the  whole  cargo  for  the 
chartered  freight. 

The  decision  of  the  Oourt  of  Appeal  (reported  as 
Brankelow  Steamship  Co,  v.  Canton  Insurance  Office, 
47  W.  B.  611,  [1899]  2  Q.  B.  178)  affirmed.— 
Williams  &  Oo.  v.  Oanton  Insubancb  Office, 
H,L.;  [1901]  A.  0.  462;  70  L.  J.  K.  B.  962 ;  85 
L.  T.  317. 

8.  Marine  —  General  average  —  Charter-party  — 
Voyage  out  and  home — General  average  sacrifice  on 
outwa/rd  voyage — Liability  of  fiomeward  freight  to 
conJ^bute, — A  ship  was  chartered  to  proceed  to  a 
foreign  port  and  there  load  a  cargo  for  carriage  to 
a  home  port,  the  chartered  freight  to  be  p»id  on 
delivery  of  the  cargo.  The  ship  sailed  in  oatlast, 
and  before  she  arrived  at  the  foreign  port  of  loading 
she  sustained  a  general  average  loss.  She  proceeded 
on  her  voyage,  loaded  a  cargo  in  accordance  with 
the  charter-psrty,  canied  it  home,  and  delivered  it, 
and  the  chartered  freight  was  duly  paid.  In  an 
action  by  the  diipowners  against  the  underwriters 
on  ship, 

Held,  that  the  chartered  freight  was  liable  to 
contribute  in  general  average. 

Judgment  of  Mathew,  J.  {ants,  p.  42,  [1901]  2 
K  B.  861),  affirmed.— Oabisbbooe:  Steamship  Oo.  v, 
LoiTDON  AND  Pboyincial  Mabinb  Instj&ancb  Oo., 
C,A,,  691. 

9.  Marine  —  General  average  sacrifi^  —  Joint 
ovmership  of  ship  and  cargo— Liability  of  under' 
writers, — A  sacrifice  made  to  avert  p«rils  of  the  sea 
is  a  general  average  act,  quite  independently  of 
unity  or  diversity  of  ownership.  iJthough  the 
assured  is  the  owner  both  of  ship  and  of  cargo,  the 
underwriters  of  a  policy  on  cargo  are  liable  to  pay 
his  losi  by  reeson  of  the  deduction  made  by  the 
underwriters  of  the  policy  on  the  ship  in  respect  of 
his  contribution  as  the  owner  of  cargo. 

Decision  of  Mathew,  J.  (49  W.  K.  221,  [1901]  1 
K.  B.  147),  affirmed. 

Judgment  of  Barnes,  J.,  in  The  Brigella  (  [1893] 
P.  189.  41  W.  B.  Dig.  92),  diiapproved.— MoNT- 
GOHEBY  &  Oo.  V,  The  Indemnity  Mutual  Marine 
Insubance  Oo.,  CA,,  440 ;  [1902]  1  K.  B.  734  ;  71 
L  J.  K.  B.  467 ;  86  L.  T.  462. 

10.  Marine — General  average — Policy  on  ship 
valued  at  £SS  000— Ship  found  of  the  value  of 
£40,000— Liability  of  undtrturiters,— The  phdntifEs 
insured  their  ship  Balmoral  with  the  defendant  and 
other  underwriters,  the  value  of  the  ship  by  agree- 
ment being  put  at  £33,000. 

During  the  currency  of  the  policy  The  Balmoral 
received  certain  salvage  services  in  respect  of  which 
a  salvage  award  was  made  in  the  Admiralty  Oourt 
against  the  ship,  freight,  and  cargo,  and  certain 
general  average  expenses  were  also  incurred. 

In  a  salvage  action  tiie  value  of  the  ship  was 
proved  by  her  owners  to  be  £40,000,  and  the  average 
adjusters  accepted  tliat  figure  as  the  contributory 
value  of  the  ship  for  the  purpose  also  of  the  general 
average.  The  shipowners  sought  to  recover  from 
the  underwriters  the  whole  of  the  ship's  proportion 
of  the  salvage  and  of  the  general  average 
contri  bntion. 

Held,   on    appeal,  affirming    the  decision   of 
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Bighftm,  J.  (49  W.  B.  137.  [1900]  2  Q.  B.  748).  that 
the  nnderwriten  were  liable  only  to  pay  thirty-three- 
fortieths  of  the  £40  000  the  priiportioB  whidi  the 
Talne  in  the  polioy  bore  to  thn  acta*!  valae  on 
wh*ch  The  fttatt-ment  hnd  be«'n  made. — Balmoral 
Steamship  Co.  v.  Marten  C.A..  35;  [I9ul]  2 
K.  fi.  896 ;  70  L.  J.  K.  B.  1018 ;  85  L.  T.  389. 

11.  Marine — Insured  value  to  be  taken  cm  repaired 
value — Reioeurance  against  total  lose — "  To  pay  as 
may  be  paid  thereon,** — Attaohed  to  a  policy  of 
InKuranoe  oq  a  Vi-ssel  was  a  olanie  that  '*the 
insured  value  shall  be  taken  as  the  repaired  Taint 
in  asoertaioioe  whether  the  Tessel  is  a  iion^motive 
total  loss.  The  vessel  was  valaed  at  £16.000  and 
was  iDsnred  against  all  risks.  The  underwriter 
effected  a  policy  of  reinsurance  on  the  vessel  against 
total,  including  constructive  total,  lo«s  only  *'  being 
a  reinsurance  applying  to  p  >licy  ^ir  policies  and  to 
pay  us  may  be  paid  tuereon."  Dnriug  the  period 
covered  by  the  policies  the  vessel  r«n  ashore,  and 
notice  of  abandonment  was  given.  The  vessel 
could  have  been  repaired  at  a  less  sum  than 
£16,000,  and  if  the  ordinary  rules  had  been  applied 
the  vessel  would  have  beeu  a  constructive  tot^  loss. 

Hnld.  that  the  reinsurers  were  not  liable  uoder 
the  rei*  surance  policy,  since  th«  original  under- 
writer was  not  liable  for  a  constructive  total  Ipsa, 
and  that  tne  words  "  pay  as  may  be  paid  thereon  " 
meant  that  he  could  only  recover  such  a  sum  as  he 
could  have  been  compell-d  to  pay. — MaslTSS  v. 
Steamship  Ownbeb*  Underwritdtg  Assooiation, 
KB.D.,  587. 

12.  Marine  —  Policy  on  cattle  —  "  Restraint  of 
people  " — Inability  to  land  caUle  at  foreign  port  owing 
to  order  prohibiting  landing^*'  Warranted  free  of 
capture^  eeizure,  and  detention,** — Under  a  Uoyd's 
policy  cattle  were  iniured  for  a  voyage  from  Liver- 
pool to  Buenos  Ayres  against  **  arrests,  restraints, 
and  detainments  of  princes  and  people."  The  policy 
also  contained  the  following  clause :  '*  Warranted 
free  of  capture,  seizure,  and  detention."  Prior  to 
the  shipoient  the  Argentiue  Qovemment  passed  a 
decree  prohibiting  tne  entry  of  animals  suffering 
from  contagious  dis-ases.  Oa  arrival  at  Buenos 
Ayres  the  authorities  refused  to  allow  the  oartle  to 
be  landed,  as  they  were  found  to  be  suffering  from 
a  contagious  disease.  The  cattle,  being  transhipped, 
were  subsequently  sold  at  a  considerfa>le  loss. 

Held,  in  an  action  on  tbe  policy,  that  such  a  loss 
was  not  a  loss  within  the  policy,  and  tbat  the 
mere  operation  of  a  munioipsl  law  affecting  or 
preventing  the  delivery  of  the  insured  goods  at 
their  destioatidn  was  no  restraint  of  people  "  within 
the  meaning  of  the  policy ;  that  the  wotds  did  not 
cover  the  opc-ration  of  the  ordmary  law  of  the  land, 
but  related  only  to  some  violent  departure  from  the 
ordinary  course  of  tiiiogfl. 

Held,  also,  that  '*  warranted  free  of  capture, 
seizure,  and  detention"  fre^d  the  undervrriters 
from  liabiltties  und*«r  the  words  arrests,  restriints, 
and  detainmeuts  in  the  body  of  the  policy. — Milla.b 
V.  Law  Acxjidsnt  Insukawcb  Sooibtt,  K,B,D,, 
474;  71  L.  J.  E.  B.  551. 

13.  Marine-'Folioy  on  "  chartered  or  hire  money  " 
to  cover  "  lose  of  hire  money  ** — Lose  of  hire  through 
vessel  becoming  inefficient — Qovemment  chart^'party 
— Option  to  discharge  vessel^  Loss  by  discharge  of 
vessel — Eight  of  assured  to  recover, — By  a  charter- 
pitrty  in  the  Government  fonn  the  Admiralty 
chartfrrd  a  vessel  for  transport  S(*rvioe  for  three 
months  certain,  and  thenceforward  until  th**y 
should  give  notice  to  the  owners  that  the  vessel 
was  ditcharged  from  their  service,  sooh  notioH  to  be 
given  when  the  vessel  was  in  port  in  the  United 


Kingdom ;  and  the  dharter-psrty  provided  that  if 
the  ship  became  incapable  from  any  defect,  or  from 
any  cause  whatsoever,  to  perform  the  aervioe 
tifioieiitly,  thts  Admiralty  might  make  abatement 
by  W4y  of  mulct  out  of  the  freight.  Tae  atiip- 
ownen  effected  a  time  policy  upon  "  chartered  or 
hire  money "  to  ''  covar  the  loss  of  hire  monpy 
calculated  at"  so  much  per  day  caused  l^ 
(amongst  other  things)  want  of  repairs  or  break- 
down of  machinery,  rendermg  the  vessel  ineffiileat 
for  th<i  service.  Under  the  charter-party  the 
vesMd  had  made  a  voyage  and  had  returned  to 
England,  and,  the  three  months  having  previously 
expired,  the  Admiralty  had  continued  the  employ- 
ment, and  had  given  instruotians  that  the  veaad 
was  to  proceed  on  another  voyase  on  a  certain  day. 
Wiule  the  vessel  was  in  dry  dock  it  was  discovered 
that  some  of  the  blades  of  her  propeller  wace 
cracked  and  that  it  would  take  f»ome  time  to  repair 
the  damage.  In  consequence  of  this  the  Admiraltgr, 
under  their  option  in  the  chaftt-r-puty,  gave  the 
owners  notice  discharging  the  vessel,  and  the 
vessel  was  discharged  from  the  Qovemment  service 
as  from  that  date.  The  vessel  then  underwent 
repairs,  which  t<K>k  fifteen  days  from  the  date  of 
her  discbarge  by  the  Admiral^.  In  an  action  on 
tbe  policy  by  the  owners  of  the  ship  to  recover 
from  tbe  iusurers  the  loss  of  hire  money  for  the 
fifteen  d»ys, 

Hel4,  tuat  there  was  no  loss  undra  the  policy 
for  which  the  shipowners  wer**  entitled  to  recover. 
— Manohbstbr  Livbbs  V,  B&iTiBH  Aim  FoBSiair 
Mabins  IirsiTRAKOE  Co.,  K.B.D, ;  86  L.  T.  148. 

14.  Marine — Policy  on  dog-^All  risks  indudt$kg 
mortality — CaUU  clause — Walking  to  be  deemed  soft 
arrival, — ^A  policy  of  insuranon  on  a  dog  during 
transit  from  Liverpool  to  Lahore  contMaed  the 
following  clause:  **Tnis  insurance  is  against  all 
risks,  including  mortality  from  anv  cause,  jet  ison 
and  wailing  overboard,  but  w«lking  at  Lahore, 
Punjab,  to  be  deemed  a  safe  arrivaL"  The  dog 
was  injured  during  the  transit,  and  on  arrival  at 
Lahorti  0'>uld  only  walk  on  three  legs. 

Hdd,  first,  ^at  the  policy  covered  all  risks,  and 
not  merely  mortality ;  secondly,  that  the  dog  did 
not  walk  at  Latiore  withm  the  meaning  of  the 
policy.— Jacob  v,  Gavillbb,  K,B,D.^  428. 

15.  Marine — Rei'»suranos — Delay  in  commence' 
ment  of  voyage— Alteration  of  risk, — ^The  plain  tiffs, 
by  an  open  cover,  insured  all  shipments  of  a  firm 
of  merchants  for  twelve  months  from  the  lltb  of 
May  at  premiums  varying  with  the  d^te  of  sailing 
and  the  port  of  destination.  On  the  30th  of  July 
a  declaration  of  a  proposed  shipment  from  the 
T3me  to  Lulea  was  made  under  the  cover,  tiie 
premium  for  which  was  12b.  9d.  if  the  ship  sailed  in 
August  and  15s.  in  September.  The  plaintiffs 
eff«9uted  a  reinsurance  with  the  defendant  at 
Lloyd^s  by  a  slip  dated  the  2Dd  of  August,  the 
premium  payable  to  the  defendant  being  68.  8d. 
The  vessel  was  named  in  the  slip,*  which  contained 
also  the  reinsurance  and  deviation  clauses.  The 
vessel  did  not  sail  till  the  2oth  of  September,  and 
with  her  cargo  was  totally  lost  on  the  2nd  of 
October.  Tha  plaintiffs'  origrinal  policy  under  the 
cover  was  issued  on  the  25th  of  September,  and 
the  reinsurance  policy  was  signed  by  the  defendant 
on  the  5th  of  October. 

Held,  that  the  delay  in  the  commencement  of 
the  voyage  constituted  a  material  alteration  in  the 
risk«  and  that  the  defendant  was  not  liable  on  the 
reinsurance  policy. — AffABiriHB  Insitbanob  Go.  v, 
STBABirs.  K,B,D„  238;  [1901]  2  K.  B.  912;  71 
L.  J.  K.  86. 
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16.  Marine^  Time  policy — Continuoiion  datue-^ 
Time  policy  for  more  than  twelve  months — Specification 
of  particular  risk — Stamp  Act,  1891  (54  &  55  Vict  c 
39),  9.  93. — A  policy  of  marine  iDSurance  on  a  ship, 
expressed  to  be  for  and  during  a  period  of  twelve 
montlis,  contained  a  danse  whioh  provided  that,  if 
the  ship  was  at  sea  or  abroad  at  the  expiration  of 
the  policy,  it  was  agreed  to  hold  her  covered  by 
the  policy  until  arrival  at  the  port  of  final  destina- 
tion. The  Bh*p  was  lost  upon  a  homeward  voyage 
after  the  expiration  of  the  twelve  months.  In  an 
action  on  the  policy. 

Held,  that  the  poUoy  was  invalid  for  failure  to 
satisfy  the  requirements  of  section  93  of  the  Stamp 
Act,  1891. 

Judgment  of  Bigham,  J.  {ante,  p.  25,  [1901]  2 
E.    B.    567),    affirmed.  —  Boyal    Exohaktob 

A8SUBAK0B      CO&PORATIOnr      V.     SjOFOBSAK&INOS 

Aktis-Bolaget  Ysqa,  C.A.t  694. 

INTBBB8T  :— 

Lunacy — Bankruptcy — Winding  up  of  lunatic^e 
estate—  Claim  hy  co-surety  under  contract  of  indemnity 
— Costs. — Interest  is  still  allowed  at  the  rate  of  4 
per  cent,  on  judgment  debts,  aud  the  same  rate  is 
allowed  a  co-surety  in  oontriHution.  —  Hunt, 
Rib  Fbei^Kbice,  Bb,  C.A,  ;  [1902]  2  Ch.  318  ;  86 
L.  T.  504. 

See  also  Settlement,  6;    Trustee,  1;  Will,  2,  16. 

JUSTICES  :— 

1.  Costs  of  appeal  to  quarter  sessions — Payment  by 
treasurer  of  county  or  burough — Alehouse  Act,  1828  (9 
Oeo,  4,  c.  61),  s.  29— Loca^  Ginternmeat  Act,  1888  (51  & 
62  Vict.  c.  41),  «.  32.— Bv  section  29  of  the  Alehuune 
Act,  1826,  upon  a  successful  appeal  under  the  Act 
to  quarter  sessions  from  a  decision  of  justices,  tQ« 
justices  in  quarter  sessions  are  empowered  to  order 
the  treasurer  of  "  the  county  or  place  in  and  for 
whioh  such  justice  whose  judgment  shall  have  been 
so  reversed  Bhnil  have  acted  on  the  occasion  «vhen 
he  shall  h«ve  fifiven  such  judgment"  to  pay  the 
respdude- 1  justices'  costs, 

A  county  bi>rough  had  a  separate  oommfssion  of 
the  peace,  but  not  a  separate  court  of  quarter 
sessions ;  it  was  not  dirnctly  subject  to  the  county 
rate,  but  under  a  finaucial  adjnstm^it  made  under 
section  32  of  the  Local  Government  Act,  1888,  ic 
paid  a  fixed  contribution  towards  the  expenses  of  the 
com  ty  inonned  in  part  on  behalf  of  tihe  borough, 
including  the  expemes  of  quarter  sessions. 

Held,  that  the  county  borougb,  not  having  a 
separate  court  of  quarter  sessions,  and  being  liable 
to  oontribate  to  quarter  sessions  expenses,  was  not 
a  pldoe  separate  from  the  county,  and  therefore  not 
a  "  place  "  within  the  meaning  of  SHStion  29  of  the 
Alehouse  Act,  1828 ;  that  the  lioe«'Sing  justices  had 
acted  for  the  county,  th«t  their  costs  wrre  costs  of 
quarter  sessions,  and  that  the  order  of  quarter 
sessions  had,  therefore,  been  wrongly  made  uuon 
the  borough  treasurer,  and  should  b«ve  been  made 
upon  the  treasurer  of  the  oountv. — Bxx  v. 
Wabwickshibb  Justicbs.  K.B.D.  ;  [1902]  2KB. 
101 ;  71  L.  J.  K.  B.  505;  86  L.  T.  668. 

2.  Discretion  to  issue  summons — Proceedings  against 
Jesuits  upon  info  motion  under  Roman  Catholic 
Belief  Act,  1829  (10  Geo.  4,  c.  7),  s  SA-- Indictable 
Offertces  Act,  1848  (11  &  12  Vict.  e.  42),  s  9— -Upon 
a*i  a^iplioation  by  a  priv»t'<  person  tor  summomiMi 
agait'St  three  Jesuit  prie%t«  ou  an  information  which 
all«*ged  that  they  bad  c  mmittnl  a*!  offence  under 
seotiou  34  of  the  B  >uian  Oatbolic  B4ief  Act,  1829, 
in  th<*t  they  had,  since  the  ooaimeii cement  ot  the 
Act,  been  adttiitted  or  become  Jesuits  within  the 
XTnited  Kingdom,  and  had  therelyy  oommitted  a 


misilemeanour,  the  maftittrate  refused  to  grant  the 
sumiDontes  upon  the  ground  that  the  application 
was  wrongly  instituted,  as  the  enaotmc^nt  should  be 
enforced  by  the  C'own  and  not  oy  a  private 
informer;  and,  further,  that  the  information  was 
too  » canty  and  too  b«re  a  statement  and  insufficient 
to  support  an  appliuation  for  a  criminal  process ; 
and,  therefore,  in  exercise  of  the  discretion  con- 
fen>d  upon  him  by  the  Indictable  Offences  Act, 
1848,  he  dismissed  the  information. 

Held,  upon  a  rule  nisi  for  a  mandamus,  that  the 
learned  magistrate  had  exercised  the  di»cretton  oon« 
f  erred  upon  him,  and  that  in  the  exercise  of  such 
discretion  he  had  declined  to  grant  the  summonses, 
aod,  therefore,  th«t  the  court  ousht  n*  t  to  interfere. 
—Bex  V,  Kbmnedy.  KB.D.,  683 ;  86  L.  T.  753. 

3.  Jurisdiction — Summary  conviction  on  charge  of 
assault— Queaiion  as  to  title  to  land — Offences  Against 
the  Person  Act.  1861  (24  &  25  Vict  c.  100)  s.  46.— 
By  seorion  46  of  toe  Offences  Against  the  P«  rson 
Act,  1861,  it  is  provided  that  nothing  then^in  con* 
taiued  **  shall  authorize  any  justices  to  hear  and 
determine  any  c«se  of  assault  or  battery  in  which 
ai>y  question  shall  a*isH  as  to  the  title  to  any  land, 
tenements,  or  hereditaments,  or  aoy  inttrett  therein 
or  accruing  therefrom." 

Where  one  commoner  commits  an  assault  upon 
another  commoner  for  an  alleged  improper  use  by 
thn  latter  of  his  rigut  of  comiuon,  and  no  question 
arises  as  to  title  to  the  common  or  any  mteiest 
therein  or  accruing  therefrom,  the  jurisdicuon  to 
hear  and  determine  the  case  of  assault  is  not 
ousted  by  the  ab>ve  proviso. 

The  words  **  title  to  "  govern  not  ooly  the  words 
**  lands,  tenements,  or  hereditaments,"  t>ut  also  the 
words  *'any  iuterest  therein  or  accruing  thc^re- 
from" — Bbx  v.  Fbenoh,  Bobsbts.  Bx  Pabtb, 
K.B.D.,  555;  [1902]  1  K.  B.  637;  71 L.  J.  K.  B. 
382 ;  86  L.  T.  587. 

4.  Licensing  law — Refusal  to  renew  lioenou — 
Justices  themselves  the  objectors — Notices  of  objection 
by  the  justices  served  on  the  licensees—Jurisdietion  of 
same  justices  to  hear  and  determine  applications — 
Appeal  entered  to  quartfr  sessions — \taudamu8 — 
Licensing  Act,  1872  (35  &  36  Vid.  c.  94).  s.  42  sub- 
section 2— Licensing  Act,  1874  (37  &  38  Vict,  c  49), 
«.  26  — The  licensioff  justices  of  F.  gave  notice  that 
they  intended  to  object  to  the  renewiJ  of  certain 
licences,  having  themselves  previously  taktm  steps 
to  g»t  information  ai  to  the  requirements  of  the 
division  and  the  number  of  lio«ns-d  houses  aod  on 
that  informatim  they  considered  there  were  too 
many  licensed  houses  for  the  population. 

The  applications  were  made  and  refused.  The 
lioence-htilders  thereupon  entered  an  appeal  to 
quarter  sessions,  and  also  moved  and  obtain-d  a 
rule  niei  for  a  mandamus  directed  so  the  justices  on 
the  fuUowing  grounds:  (1)  That  the  justices  were 
not  entitled  to  be  objectors  to  the  grantmg  of  the 
licences ;  (2)  that  if  they  were  so  entttlf d,  and  if 
in  fact  they  did  object,  they  were  not  entitled  to 
sit  and  adjudicate  on  the  appUcattoni ;  (3)  that  in 
these  partioolar  cases  the  justices  weie  disqualified 
by  reason  of  the  steps  they  had  taken  to  get  infor- 
mation ooncemi*  g  Uie  houses,  and  had  prejudiced 
the  case;  and  (4)  that  one  of  'he  jusvio-s  was  a 
member  of  the  authority  actively  en|$aged  in 
opposing  the  renewal  of  the*ie  licences,  and  had 
be^n  party  to  a  resolution  in  opposing  them. 

h4'1,  discharging  the  rules,  that  the  justioet 
could  raise  these  obj*'Otions  imder  section  42  of  the 
Licensing  Act,  1872,  and  that  the  proceedings 
were  not  invalid  because  the  notice  of  objeotioa 
had  basn  givea  by  the  justices. 
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Held,  alto,  that  the  notioee  of  .appeal  to  the 
quarter  settioos  were  no  bar  to  prooedinga  lor 
mandamus,  and  conversely  that  the  failure  of  ^e 
application  for  a  mandamus  did  not  invalidate  the 
notice  of  appeal.— Rbx  v.  Licensing  JusnoEs  of 
:   Fabnham.  K,B.D,,  673. 

6.  PenaUy — Right  of  informer  to  share  of  penalty 
— Discretion  of  police  magistrate. — ^Notwithstanding 
section  9  of  the  Betting  Act,  1853,  a  metropolitan 

Solioe  magistrate  who  imposes  a  penalty  on  a 
efeadant  charged  on  an  information  with  an 
o£E(Qnoe  under  that  Act  haf,  by  section  34  of  the 
Metropolitan  Police  Courts  Act,  1839,  a  disorelaon 
to  deprive  the  informer  of  any  share  in  the  pmalty, 
even  though  the  informer  hat  been  guiltf  of  no 
corrupt  practice, — Hawke  v,  Maoexnzib  (No.  3), 
K.B.D. ;  [1902]  2  K.  B.  234;  71  L.  J.  K  B.  570. 

6.  Fuhlic  meetings*— Insulting  language — Appre^ 
Jiended  breach  of  the  peaces-Power  of  justices  to 
hind  over. — The  appellant  had,  in  addrepsing  meet- 
ings in  public  places,  used  lang^affe  abusive  of,  and 
insulting  to,  otber  persons,  and  had  threatened  to 
hold  similar  meetings  and  use  similar  language  in 
future. 

Held,  that  the  natural  and  probable  oonsequenoe 
of  such  conduct  on  the  pitft  of  the  appellant 
would  be  to  oooaaion  breaches  of  the  peace  being 
committed  by  others,  and  that  the  justices  had 
jurisdiction  to  bind  over  the  appellant  in  recog- 
nizances to  be  of  good  behaviour.  —  WiSB  v 
Dunning,  ^.B.D.,  317;  [1902]  1  K  B.  167;  71 
,  L.  J.  K.  B.  165 ;  85  L.  T.  721. 

» 

7.  Summary  Jurisdiction  {Married  Women)   Act, 
.     1895  (58  &  59  Vict.  c.  Sdy-Liability  of  a  husland  to 

maintain  step^children, — The  court  of  summary 
jurisdiction  has  power  when  making  an  order  for 
maintenende  '  unaer  the  Summary  Jorisdiction  Act, 
1895,  to  take  into  consideration  the  fact  that  the  app- 
licant has  children  dependent  upon  her  by  a  former 
marriage,  since  the  husband  is  liable  under  the  Poor 
'  Lav  Acts  to  maintain  them. — Hill  t;.  TTttt^  p./). 
AAd.D.,  400;  [1902]  P.  140;  71  L.  J.  P.  81;  86 
L.T.597. 

8.  Summons — Application  for — Prim&  facie  evt- 
dehce  of  offence — Discretion  of  magistarte, — On  an 
application  for  a  summons,  if  the  magistrate,  after 
hearing  the  applicant's  statement,  is  of  opinion  thai 
if  the  summons  were  issued  and  Hie  offence  were 
proved  he  would  nevertheless  under  the  circum- 
stances dismiss  the  summons  at  the  hearing,  he  may 
in  the  exercise  of  hie  discretion  refuse  to  issue  the 
summons.-~Bsx  v.  Bbos,  K,B,D.  ;  85  L.  T,  581. 

9.  Trifling  offence — Discharge  of  accused  without 
jpunishment — Previous  conviction, — ^The  powers  of  a 
justice  of  the  pea|0e,  under  section  16  of  the 
Summary  Jurismction  Act,  1879,  to  disouss  an 
information  for  an  offence  ponishable  on  summary 
conviction,  whare  in  his  opinion  the  charge  though 
proved  is  in^  the  particular  oaie  of  bo  toeing  a 
nature  that  it  is  inexpedient  to  inflict  any  punish- 
ment, is  not  limited  to  a  first  offence,  but  may  be 
exeroifled,  notwithstandins^  proof  of  previous  con- 
viction be  tendered. — Yintess  v.  F&eedi£AN, 
KB.D. ;  71  L.  J.  K.  B.  48 ;  85  L.  T.  628. 

See  also  Adulteration,  10;  Highway,  7;  Lands 
Glauses  Act,  1 ;  Licensing  Law,  3,  5 ;  Practice,  46. 

LAND  TEANSFEB  :— 

Registration — Conditions  annexed  to  title— Building 
restrictions — Modification — Consent — **  Persons  prin^ 
cipaUy  interested*'— Land  Transfer  Act,  1875  (38  & 
39  Vict.  c.  87),  s.  84.— Certain  building  land  in 
Middlesex,  formiDg  part  of  a  larger  estate  belong- 


ing to  the  defendants  and  registered 
aMolute  title,  was  sold  by  them  to  the  ylanitiff 
company.  The  defendants,  in  order  to  piotebt  tiieir 
remaining  property,  ex«oted  from  the  company 
Ofrtain  restrictive  conditions  as  to  the  olaes  of 
houses  to  be  built  upon  the  purchased  land,  and 
tbese  conditions  were  registered  against  the  title  of 
the  company.  The  company  applied  under  aectian 
84  of  the  Land  Transfer  Act,  1875,  with  the  conaent 
of  the  defendants,  for  an  order  modifying^  these 
conditions  by  reducing  the  minimum  size  and  Taloe 
of  the  houses.  The  company  had  mortgaged  fiie 
purchased  land,  and  had  also  sold  off  severu  plots 
to  various  purchasers,  and  the  defendants  had  con- 
traoted  to  sell  their  remaining  property.  The 
consent  of  all  parties,  except  the  purohaseca  of  three 
oultying  plots,  had  been  obtained. 

Held,  (1)  that  the  court  ought  to  aoeept  the 
consent  of  the  parties  interested,  if  oompetentto 
consent,  as  sufficient  proof  within  section  84  that 
modifications  would  be  beneficial  to  them ;  (2)  upon 
the  evidence,  that,  in  the  absence  of  conaent^  tbii 
fact  was  not  proved  to  the  satisfaction  of  the  oovrt ; 
(3)  that  all  the  persons  who  took  with  notice  ol 
the  conditions  were  bound  by  them  and  were 
"persons  priacipally  interested "  in  %he  enforoe- 
ment  of  them  within  the  section,  and  that  the  order 
.  could  only  be  made  subject  to  their  oonsent  being 
obtained. 

Observations  as  to  the  meaning  of  "peraons 
prinoipally  interested." — Ground  Bent  Develop- 
ment Co.  V.  West,  Ch.D.  Kekewich,  J.;  [1902] 
1  Ch,  674;  71  L.  J.  Oh.  854 ;  85  L.  T.  403. 

See  also  Administration,  1 ;  Vendor  and  Par- 
chaser,  4. 

LANDLORD  and  TENANT:— 

1.  Brewer's  lease — Covenant  to  huy  beer  of  leeaort 
and  **  their  successors  in  business*' — Covenant  running 
with  the  land — Lease  executed  by  lessee  only — Aseign- 
ment  of  reversion — Breach  of  covenant — Injuncbion 
at  suit  of  assignee — 32  Hen.  8,  c.  34 — Benefit  of 
covenant  a  chose  in  action — Judicature  Act^  1873 
(36  ft  37  Vict.  c.  66),  s.  25,  sub-section  6— Cm- 
veyancing  and  Law  of  Property  Act,  1881  (44  ft  45 
Vict.  c.  41),  ss.  10,  58.-— In  1892  A.  executed  under 
seal  an  agreement  to  take  an  hotel  as  yearly 
tenant  to  B.  ft  Oo.,  and  thereby  covenanted  to 
purchase  all  his  beer  of  B.  &  Oo.  *'and  their 
successors  in  business."  The  ooveoant  did  not 
mention  "  assiffns."  B.  &  Oo.  did  not  execnte  the 
agreement,  and  there  was  nothing  on  the  face  of 
it  to  show  that  they  were  brewers.  They  were,  in 
fact,  brewexs,  and  A.  occupied  the  hotel  under  the 
agreement  as  their  tenant  and  purchased  beer  of 
them. 

In  1889  B.  ft  Oo.  sold  and  oonveyed  their 
brewery,  tied  houses  (including  the  hotel),  and 
business  to  0.  ft  Oo.,  who  were  brewers,  and  who 
incorporated  B.  ft  Oo.'s  business  with  their  own. 
After  the  sale  B.  &  Oo.  ceased  to  carry  on  business. 
Notice  of  the  change  of  ownership  was  w^rea  bj 
0.  ft  Oo.  to  A.,  and  for  a  time  he  purchased  beer  of 
them.  In  an  action  by  0.  ft  Oo.  to  restrain  A. 
from  committing  a  breach  of  the  covenant* 

Held,  that  the  covenant  was  not  peraonal  to 
B.  ft  Oo.,  but  ran  with  the  land,  and  that  O.  ft  Oix, 
as  successors  in  business  of  B.  ft  Oo.  and  owners  of 
the  reversion  in  fee  of  the  hotel,  were  entitled  to 
the  benefit  of  it. 

Held,  also,  that  0.  ft  Oo.,  as  assigns  of  B.  ft  Oo., 
being  clearly  entitied  against  A.  to  specific  per- 
formance of  the  agreement  under  which  he  was 
in  possession  of  the  hotel,  could  sue  him  on  tiis 
covenant  in  the  same  maimer  as  they  could  liavs 
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done  if  B.  &  do.  bad  aotwJly  exeoated  the 
ori|Hx>al  agrei^ment. 

CUgg  Y.  Eanda,  (1890)  44  Ch.  D.  503,  and  WdUh 
▼.  Lomdale,  <1882)  21  Oh.  D.  9,  followed. 

Semble,  tbe  b«>neftt  of  the  ooTenant  was  a  cho$e 
in  action^  aerigoable  in  equity  before  tbe  Judicature 
Act,  1873,  and  by  yinne  of  section  25,  sub- 
section 6,  of  that  Act  the  ooTenant  could,  after  an 
absolate  assignment  thereof  in  writing  and  dae 
notice  given,  be  sued  upon  by  the  assignee. — 
Makghesteb  Bbeweby  Go.  v.  Coombs,  Ch.D. 
Farwell,  J. ;  [1901]  2  Oh.  008  ;  70  L.  J.  Oh.  814. 

2.  Covenant  to  pay  **  rates,  taxes,  assesementa, 
and  outgoings*' — Paving  expenses — Public  Health 
Acty  1875  (38  &  39  Vict,  c.  55),  s.  150.-- 
Apportioned  paving  expenses  nnder  the  Pablic 
Health  Act,  1875,  which  the  landlord  has 
paid,  can  be  recovered  from  the  tenant,  where 
the  latter  has  covenanted  to  pay  all  rates,  taxes, 
assessments,  and  outgoings  payable,  or  to  become 
payable,  whether  by  the  huidlord  or  tenant,  in 
respect  of  the  premises. — Weu)  v,  Ola.yton-UE- 
MOOBS  DiSTBiOT  OoXTKOiL,  K,B.D, ;  86  li.  T.  584. 

3.  Demise — Nature  of  tenancy — Construction  of 
agreement^Weekly  rent ^" Bent  not  to  be  raised** 
during  continuance  of  lessor* s  interest  — On  the  Uch 
of  January,  1900,  a  shop  was  demised  to  the 
plaintiff  under  a  written  agreement  as  follows : 
**  I  shall  be  pleased  to  accept  you  as  tenant  for 
barber's  shop  at  the  rental  of  seven  diillings  per 
week,  the  rent  not  to  be  raised  during  my  present 
tenancy." 

The  landlord  was  the  lessee  of  the  shop  under  a 
lease  which  would  expire  on  the  24th  of  June,  1901. 

Held  (reversing  the  decision  of  Bidiey,  J.),  that 
the  plaintiff  was  not  a  mere  tenant  from  week  to 
week,  but  was  entitled  to  a  term  which  would 
expire  on  the    24th    of    June,  1901. — ^Adams  v 
Oaibns,  0,A.  ;  85  L.  T.  10. 

4.  Distress — Exemption  from  distress — Machine  on 
hire-purchase  agreement — Estoppel — Substitution  of 
complainant  in  sumnyms, — A  sewing  machiae  in 
the  possession  of  a  tenant  under  a  hire-purchase 
agreement,  and  used  by  the  tenant's  wife  to  support 
tbe  family,  is  exempt  from  distress,  under  section  4 
of  the  Law  of  Distress  Amendment  Act,  1888,  as  a 
tool  and  implement  of  the  trade  of  such  tenant. 
Upon  a  distraint  being  made  upon  such  a  sewing 
m«chine,  and  a  man  being  put  in  possession,  a 
letter  was  written  to  the  landlord :  <'  I  hereby 
request  you  to  remove  the  sewing  machine  and 
other  goods  you  have  distrained  on  my  premises." 

Held,  that  this  did  not  estop  the  respondent 
from  raising  the  question  whether  the  machine 
could  be  distrained  upon  at  all. 

Semhlef  that  although  the  husband  was  the 
tenant  and  the  hirer,  the  proceeding  could  be 
maintained  by  the  wife,  but  that  in  any  case  the 
proceedings  could  be  put  ri^j^ht,  either  by  having 
fresh  proceedings  or  substitutmg  the  hnsb%nd  for 
the  wife  a«  complainant. — ^Mastbbs  v.  Fbasbb, 
K.B.D. ;  85  L.  T.  611. 

5.  Lease — Covenant — Breach — Assigns — Underlessee 
of  assign — Absolute  covenant  by  lessee — Liability  of 
aseignsfor  default  of  underlessee, — The  owner  of  a 
licensed  public-bouse  demist-d  the  same  for  a  term 
of  years  to  a  lessee  who  covenanted  for  himself 
and  his  assigns  that  he  "the  lessee  will  at  all 
times  duriug  the  continuance  of  this  demise  "  so 
conduct  the  house  as  to  afford  no  reasonable  ground 
for  the  justices  refuting  to  renew  the  licence  or 
objectijif  to  the  renewal  of  the  same.  The  lessee 
assignea  the  lease  to.  assignees,  who  afterwards 


sublet  the  house  to  a  tenant  from  y«ar  to  year. 
The  tenant,  while  occupier  and  licensee  of  the  house, 
committed  brea  ihes  of  the  Licensing  Acts  for  which 
he  was  convicted,  and  the  value  of  the  house  as  a 
licensed  house  was  in  consequence  diminished, 
though  the  licence  had  not  be«n  indorsed. 

Held,  that  the  covenant  by  the  lessee  was  an 
absolute  covenant,  and  that  the  assigns  of  the  lessee 
and  the  trustees  of  tbe  will  of  the  lessee,  >  who  had 
died,  were  liable  in  damages  to  the  lessor  for  tl^e 
acts  and  defaults  of  the  tenant,  the  underlessee  of 
the  assigns. — ^Mttmfobd  v.  Walkbb,  K,B,D.;  ^l 
L.  J.  KB.  19;  85L.  T.  518. 

6.  Lease — Covenant  against  assignment — Fishing^ 
demise  of  exclusive  right  of-^Leais — ConstrwXion^^ 
Orant  by  lessee  of  limited  licence  to  fish, — By  an 
indentun  of  lease  the  defendant  demised  to  the 
plaintiff  the  exclusive  right  of  fishing  in  a  certain 
portion  of  the  river,  "  together  with  full  liberty  of 
iogress,  egress,  and  regress  for  the  said  leasee  and 
his  authoriced  friends  at  all  times"  during  the 
term  thereby  granted  *'  to  fish  with  rods  and  lines 
in  a  proper  and  sportsmanlike  manner  ... 
and  the  fish  which  they  shall  then  and  there 
take  to  have  and  retain  to  his  and  their  own  use." 
The  lessee  covenanted  that  he  would  not  daring 
the  term  "  underlet,  assign,  transfer,  or  set  over, 
or  otiierwise  by  any  act  or  deed  procure  the  said 
premises  to  be  assigned,  transferred,  or  set  over 
unto  any  person  or  persons  whomsoever  "  without 
the  consent  in  writiog  of  the  lessor,  his  heirs  or 
assigns. 

Held,  that,  as  the  covenant  did  not  extend  to 
*'any  part"  of  the  premises,  the  lessee  was  not 
preclucfod  from  granting  a  licence  to  another 
person  (limited  to  two  rods)  to  fish  in  the  river 
during  the  residue  of  the  term  granted  by  tiie  lease. 

Dictum  of  Lord  Eidonin  Church  v.  Brown,  (1808) 
15  Yes.  258.  followed.— Qboyb  v.  Fobtal,  Ch,D, 
Joyce,  J. ;  [1902]  1  Oh.  727  ;  71  L.  J.  Oh.  299  ;  86 
L.  T.  350. 

7.  Lease — Covenant  not  to  assign  a  lease  without 
consent  of  lessor — Injunction. — A  covenant  by  a 
lessee  not  to  assign  without  the  lessor's  consent 
runs  with  the  land,  and  applies  to  a  reassignment 
to  the  original  lessee,  iji  injunction  will  lie  on 
a  threat  to  commit  a  breach  of  it. 

Doherty  v.  AUman,  (1878)  3  App.  Oas.  709, 
followed,  and  held  to  be  especially  applicable  under 
the  Australian  system  of  land  registry. — 
MoBaohabn  v.  Oolton,  P.C,\  [1902]  A.  0.  104; 
71  L.  J.  P.  0.  20;  85  L.  T.  694. 

8.  Lease — Covenant  by  lessee  to  pay  taxes,  rates, 
and  impositions — Expenses  of  abating  nuisance — 
Public  Health  {London)  Act,  1891  (54  &  55  Vict.  c. 
76),  s,  4. — A  lease  of  premises  for  a  term  of  years 
contained  a  covenant  by  the  lessee  to  "  pay  and 
discharge  all  taxes,  rates,  including  sewers,  main 
drainage  assessments,  and  impositions  whatsoever 
which  now  are  or  which  at  any  time  or  times  here- 
after during  the  continuance  of  the  said  term 
hf-reby  granted  may  be  taxed,  rated,  assessed, 
charged,  or  imposed  upon  or  in  respect  of  the  said 
premises,  or  any  part  thereof,  on  the  landlord, 
tenant,  or  occupier  of  the  same  premises  by 
authority  of  Parliament  or  oUierwise  howsoever 
(landlord's  property  tax  and  tithe  only  excepted)." 
There  was  no  covenant  to  repair  either  by  les«or  or 
lessee.  During  the  continoance  of  the  term  a 
notice  was  served  on  l^e  lessor,  under  section  4  of 
the  Public  Health  (London)  Act,  1891,  requiring 
him  to  abate  a  nuisance  arising  on  the 'premises, 
and  for  that  purpose  to  execute  certain  straotoral 
alterations,  and  he  duly  ocmiplfed  therewith.-   ^  * 


91 


Landlord  and  Ttnant. 


DIGEST. 


[WaddyBeparter.Bept ».  1908. 

Landlord  and  Tenant,  ^2 


Held,  that  the  lessor  wm  entitled,  under  tbe 
oovenant,  to  recover  from  the  leasee  the  expeoses 
inourr»  d  in  oomplying  with  tbe  notice. 

Dedmon  of  ibe  DiTisioral  r*oiirt(49W.  B.  442, 
[1901]  2KB.  151)  reversed— FouLOSB  v.  Abdiso, 
C.A.,  417  ;  [1902]  1  K.  B.  700;  71  L.  J.  K.  B.  499; 
66  L.  T.  488. 

9.  Lease — Lease  of  theatre — Covenant  not  to  aesign 
— Grant  of  right  to  supply  refreehmente"  Breach  of 
covenant— Tt^e  lessee  of  a  theatre  covenanted  "not 
to  ashign,  demise,  or  otherwise  part  with  the  in- 
dent iirn  "  of  lease  '*  or  any  estate  or  interest  there- 
in "  without  the  lioeoce  of  the  lessor.  Subsequently 
th<«  les-ee  granted  to  a  third  p«*rBon  the  free  aid 
exolusive  licence  and  right  to  use  the  zefreshmeot- 
rooms  and  })4tn  in  the  theatre. 

H(«ld,  that  his  so  doing  was  nofc  any  breach  of 
the  0  Tenant. 

Dedsi  m  of  the  Oourt  of  Appeil  (sub.  nom-  Daly 
y.  Edwardes,  49  W.  B.  244).  affirmed. —EDWABDBfi 
V.  Bariunotok,  H,L.,  358 ;  85  L.  T.  650. 

10.  Lease '-Light — Covenant  not  to  ohjecJt  to  ad^ 
joining    buildings  —  "  Adjoining  "  —  **  Neighbour^ 
ing,*' — Where  a  lessee  oovenaoted  not  to  object 
to  any  works  to  adjoining  premises, 

H««id,  that  "  adj  lining  "  did  not  mean  "  neigh- 
bouring," but  was  used  in  the  sense  of  "  in  physi- 
cal contact  wi  h.'* 

Decision  of  Joyce.  J.  (ante,  p  166),  reversed. — 
White  v.  Harrow  ;  Harrow  v,  IffARYLEiiONE 
District  Property  Co.,  C,A.,  259;  86  L.  T.  4. 

11.  Lease — Re-^ntry  on  liquidation^  condition  for 
— Limited  company — Solvent  company — Voluntary 
liquidation — Forfeiture — Bankruptcy  — -  Conveyancing 
and  Law  of  Property  Act,  1881  (44  &  45  VUA,  c.  41), 
s,  2,  sub-section  15;  s.  14,  sti6-sec<tbn  6.— A  proviso 
in  a  lease  for  re-enrry,  if  the  lessees  being  a  com- 
pany should  enter  into  liquidation  either  com- 
pulsory or  Tolantary,  applies  to  tbe  case  of  a 
solvent  company  going  into  voluntary  liquidation 
for  the  purptise  of  reconstruction  or  amalgamation 
only,  and  is  ''a  cmdition  for  forfeiture  on  tbe 
bei&cruptoy  of  the  lessee  "  within  the  Convey  andrg 
aud  Law  of  Property  Act,  1881,  s.  14,  sub- 
section 6. 

Tbe  decisions  of  Eekewioh,  J.,  and  the  Court  of 
Appeal  ([1901]  1  Ch.  499)  affirmed  as  to  these 
poicts. 

Horsey  Estates  (Limited)  v.  Steiger,  [1899]  2  Q  B. 
79.  approved  as  to  these  poiots. — Fryer  v,  Ewart. 
H.L.;  [1902]  A.  C.  187;  71  L.  J.  Ch.  433;  86 
L.  T.  242. 

12.  Lease — **  Subfect  to  a  three  months^  notice  on 
either  side  at  any  time  to  terminate  this  cn/reement " — 
Such  notice  given  between  dates  wlien  rent  was  payable 
—  Validity. — By  an  agreement  of  tenancy  dated  the 
15th  of  M«y,  1895.  the  pUmtiff  let  to  the  defen- 
dants certain  licensed  premises  **  from  ih»  1st  day 
of  M«y,  1895  at  a  yearly  rent  of  £40,  payable 
every  three  months  in  advance  if  required,  on  the 
Ist  day  of  May,  the  Ist  day  of  August,  the  1st  day 
of  November,  and  the  1st  day  of  February  in  each 
year,  the  first  payment  bemg  due  and  payable  on 
the  1st  day  of  May,  subject  to  three  months*  notice 
on  either  side  at  any  time  to  terminate  this  agree- 
ment. 

Notice  to  quit  was  given  on  the  24th  of  Jenuary, 
1901.  in  th««  foUowinir  terms :  **  I  hereby  give  you 
three  months'  n^ptioe  and  require  you  to  quit  and 
deliver  up  to  me  or  my  assigns  on  the  25th  of  April, 
1901,  all  that  messuage,  ftc" 

Held,  that  the  notice  was  good  under  the  terms 
pf  the  agpreementy  Md  that  it  wae  sot  i^eoessary  ior 


the  validii^  of  the  notice  that  it  should  be  a  Dotioe 
to  terminate  «he  tenancy  en  one  of  th**  qi^arter  days 
named.  —  Soaheb  v,  Nicholsov,  K.B,D.^  169; 
[19021  1  K.  B.  167;  71  L.  J.  K.  B.  24;  85  L.  T. 
614. 

13.  Mortgage^  Sub-demise — Beoetver — LidbilUy  of 
receiver  for  rent  and  damages  — A  leceiver  app<  it  ted 
by  the  court  on  bebalf  of  mottgayees  of  leaaehold 
propeity  by  way  of  bub-demise,  who  has  gone  into 
po^ses^ion,  is  under  no  liability  to  pay  to  tbe  le»eor 
rent  du«*  und«-r  the  lease  cut  of  iunds  or-ming  to 
hand  during  his  occupation  of  the  premiaes.  A 
receiver  in  such  a  case  is  in  exactly  the  same 
position  as  the  mortgagees  would  have  bei-n  in  bad 
they  gone  iuto  possession,  and  no  special  right 
arises  afra^nst  him  in  favour  of  the  landlord  by 
tea>on  of  his  positional  an  officer  of  the  c*«nr^ — 
Hand  v.  Blow  C A.,  5;  [1901]  2  Ch.  271;  70 
L.  J.  Cb.  687  ;  85  L.  T.  156. 

14.  Notice  to  quit — Tenancy  from  year  to  year — 
Service  by  registered  Utter — Aoricultural  Holdings 
(England)  Act  1883  (46  &  47  Vict.  c.  61),  ss.  28.  33. 
— Section  28  of  ttie  Agricultural  Holdings 
(England)  Act,  1883,  by  which  a  notice  under  the 
Act  may  be  served  by  sending  it  through  the  poet 
in  a  registered  letter,  applies  to  a  notice  to  quit  in 
the  case  of  a  teuaocy  from  year  to  year,  whioh  by 
section  33  is  required  to  be  a  vear's  instead  of  a 
half-year*!  notiofl.— Vak  Qrxjttbw  v.  TRVYSNEir, 
C.A.,  516;  [1902]  2  K.  B.  82 ;  71  L.  J.  K  B.  544. 

15.  Renewal  *'  at  costs  of  lessee  " — Coets  of  reference 
and  award  as  to  amount  of  fine  payable  on  renewal  — 
By  a  ouVi-nant  for  reoewal  in  a  le«8e  for  yeaza  the 
l<'Ssor  covenanted  at  any  time  during  tbe  term, 
upon  the  request  and  **  at  tbe  costs  of  the  leasee," 
to  renew  tbe  lease  for  a  further  term  on  payment 
of  a  fiae  calculated  (in  part)  upon  the  full  improved 
annual  value  of  the  premises  at  the  time  of  renewal, 
such  value  to  be  determined  by  the  landlord's 
surveyor  or,  at  the  option  of  tbe  leasee,  by  tne 
award  of  t«vo  referees  or  their  umpire.  The  leasee 
having  required  a  renewal  of  the  lease,  and  tbe 
parties  being  unable  to  agree  as  to  the  amount  of 
the  fine,  the  question  of  tbe  improved  annoal  value 
of  the  premises  at  the  time  of  the  renewal  was 
referred  to  two  referees  or  their  umpire,  and  iha 
umpire  made  an  award. 

Held,  that  the  costs  of  the  renewal  which  wen 
to  be  paid  by  the  lessee  were  the  ordinary  oon- 
veyandng  costs  only,  such  as  tbe  costs  of  drawing, 
settling,  aid  completing  the  new  lease,  and  that 
they  did  not  include  tbe  costs  of  the  reference  and 
award,  which  were  in  the  discretion  of  the  umpire. 
—MoBTYX  V.  FrrzsiMMONB,  K.B.D.;  [1902]  1 
K  B.  512j  71  L.  J.  K  B.  89. 

16.  Sporting  rights — Licence— Notice  of  dttermino' 
tion — Reasonable  notice — Alandloid,  by  an  agree- 
ment not  under  seal,  dated  the  14th  of  May,  1896, 
let  sporting  nghts  for  a  certain  rent  over  his  lands 
to  two  tenants,  A.  and  B,,  for  tbe  term  of  one 
year,  and  by  a  subsequent  letter,  dated  the  31at  of 
December.  1895,  a^eed  to  a  reduction  nf  the 
«  annual  "  rent.  A.  and  B.  continued  to  enjoy  the 
shooting  rights  for  six  years,  paying  the  rent  agreed 
upon.  Shortly  before  the  sixth  year  was  up  A  and 
B.  were,  first  verbally  and  vubsequ^^ntly  by  writtea 
notice,  informed  ^hat  the  arrangement  would  be  re- 
voked as  from  the  end  of  thi-  sixtb  >  ear.  The  landlord 
then  let  tbe  shooiiog  rights  as  fitnn  the  lattt-r  dale 
to  C  exdnaively.  A.  and  B.,  however,  iniaated  on 
exercising  sporting  rights  ovev  the  landa,  aUeging 
that  they  should  have  had  six  months'  notioa  of  the 
determinatioiioftlieteniMDUsy*  la  aix  ftOtioBibroa^ 
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by  0.  for  an  injimotion  to  reitrain  A.  and  B.  from 
anooting  oyer  the  landa. 

Held,  that  the  rolea,  aa  to  notioe,  applicable  to 
a  tenancy  of  corporeal  hereditamente  do  not 
neoeMuily  apply  to  incorporeal  hereditamenta,  and 
that  reaaonaUe  notice  had  been  f^ven, — Lowe  t;. 
Adams.  Oh.D,  Oozena-Hardy,  J.,  37 ;  [1901]  2  Oh. 
698 ;  70  L.  J.  Gh.  783 ;  85  L.  T.  195. 

LANDS  CLAUSES  ACT  :— 

1.  OompeMotionr^Lands  Clauses  Act,  1845  (8  &  9 
VicL  c.  18),  «.  121^TenatU  from  year  to  year — 
Jurisdiction  of  magistrate— Possession. — ^The  joaticeSt 
where  a  claim  has  been  m«de  for  compensation 
nnder  the  Lands  Olanaes  OompensatiGn  Act,  have 
no  power  to  inquire  into  the  claimant's  tiUe,  bat  it 
is  a  condition  precedent  to  any  daun  that  the 
claimant  shall  have  been  required  to  giro  up 
possessian  of  lands  occupied  by  him. — Qbxat 
NoBTHBBir  Azn)  OiTY  Sailway  Go  v.  Tiu^btt, 
R.B.D.,  652 ;  [1902]  1  E.  B.  874 ;  71  L.  J.  E.  h. 
525 ;  86  L.  T.  723. 

2.  Compulsory  taking  lands — CompensaUon — Coal 
mine — Sotics  to  treat — Subsequent  rise  in  price  of  coal 
— Basis  of  (usessm/ent, — Where  a  notice  to  tre%t  has 
been  given  under  the  Lands  Olauses  Act,  1845,  for 
the  asseasment  of  compensation  payable  in  respect  of 
certain  seams  of  coal  which  a  waterworks  company 
requires  the  coal  owner  to  leave  unworked,  the 
arbitrator  is  not  entitled  to  take  into  consideration, 
in  asseatin^  the  compensation,  a  rise  in  the  value 
of  coal  which  has  taken  place  subsequently  to  the 
date  of  the  notice  to  treat. 

Judgment  of  the  Diviuonal  C!ourt  (ante^  p.  1.35, 
[1901]  2  E.  B.  798)  reversed.— Bwllfa,  &o., 
Stsam  Oollibedbs  asd  Pontyp&idd  Watxb- 
WOKKB,  Bb,  CA.,  627  ;  [1902]  2KB.  135 ;  71 
L.  J.  K  B.  613. 

3.  Con^pulsory  taking  of  land — Notice  to  treat — 
Interest  created  by  owner  in  adjoining  land  subss" 
quently  to  date  of  notice — Injurious  affection  of  such 
tand—Bight  to  compensation — Land  Clauses  Act, 
1845  (8  Vict.  c.  18),  «.  68.— The  defendants,  nnder 
their  statutory  powers,  served  a  notice  to  treat  on 
the  owner  of  certain  land.  After  the  date  of  this 
notice  the  owner  leased  certain  adjoining  land,  not 
indnded  in  the  notice  to  treat,  to  the  predecessor 
in  title  of  the  plaintiff  for  a  long  term  of  years. 
Subsequent  to  such  lease  an  agreement  was  made 
between  the  own«r  and  the  defi^ndants  in  respect  of 
the  land  included  in  the  notice  to  treat,  and  com- 
pensation paid  to  the  owner  for  all  damage 
sustained  by  him  bv  reason  of  the  severing  of  the 
property  purchased  m>m  him  from  his  other  property, 
or  otherwise  injuriously  affecting  sndi  oth«*r 
property.  0«nng  to  the  execution  of  certain  works 
by  the  defendants  the  plamtiff's  property  was 
injuriously  affected. 

Held,  that  the  plaintiff,  although  his  predecessor's 
title  was  created  after  the  date  of  the  notice  to 
treat,  was  entitled  to  claim  compensation  for  the 
injurious  affisction  of  his  interest  in  the  property. 

The  service  of  a  notice  to  treat  does  not  prevent 
the  owner  of  the  property  to  whicdi  the  notioe  to 
treat  relates  dealing  with  property  other  than  that 
included  in  the  notice,  and  persons  who  hond  ftde 
acquire  interest  in  such  ol^er  property  are  not 
deprived  of  their  claim  to  compensation  for 
injurious  affection  by  works  subsi>quently  executed 
simply  because,  after  the  date  of  the  creation  of 
their  interest,  an  agreement  has  been  made  between 
the  purchaser  and  the  owner  whereby  the  owner 
has  been  paid  compensation  for  the  land  taken  and 
for  the  injurious  «f action  ot  bis  own  property.— 
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Bailwat  Co.,  K,B.D,   155;  [1901]  2  K.  B.  753; 
70  L.  J.  K.  B.  775  ;  85  L.  T.  288. 

4.  Injuriously  affecting  land — Breach  of  restrictive 
eoifenant — Lands  Clauses  Consclidaiion  Act,  1845  (8 
Vict  c  18],  s,  68. — ^Wnere  a  railway  company,  havii^; 
taken  land  under  its  compulsory  powers,  does  an 
act  which  amounts  to  a  breach  of  a  restrictive 
covenant  impoaed  for  the  benefit  of  adjoining  land, 
such  breach  may  be  the  subject-oiatter  of  oompensa* 
tion  for  injuriously  affecting  tiie  adjaining  land, 
under  section  68  of  the  Lands  Glauses  Oonsolidatian 
Act,  1845. 

Judgment  of  Lawrance,  J.  {cmte,  p.  120).  affirmed. 
— Long  Eaton  Bbobbatiov  Qboxtnds  Co.  v. 
Midland  Bailwat  Co.,  CA.,  693 ;  86  L.  T.  873. 

See  also  Common,  1 ;  Flractice,  15;  Bail#ay,  1. 

LEASE.— See  Administration,  9;  Bankruptcy,  5; 
Fishery,  2  3  ;  Inland  Bavenue,  15 ;  Landlord  and 
Tenant,  1-15;  Merger,  1;  Settied  Land,  7-10; 
Vendor  and  Purchaser,  9,  10, 16. 

LIBEL:— 

Action  for — Practioe^PleM  of  jusHfioaUon  and 
privilege — Defendant  successful  on  one  and  unsuccessful 
on  the  other— Costs  of  witnesses  relating  exclusively  to 
plea  on  which  de/endatii  unsuccessful. — Where  in  an 
action  for  libel  pleas  of  justification  and  privilege 
are  set  up,  and  the  defendant  fails  to  establish  the 
plea  of  justification,  and  judgment  is  given  for  1dm 
on  the  plea  of  privilege,  the  plaintiff  is  not  entitled 
to  the  costs  of  witnesses  whose  evidence  does  not 
relate  exclusively  to  the  plea  of  justification. — 
B&owN  V.  Houston,  C.A. ;  [1901]  2  K.  B.  855 ; 
70  L.  J.  £.  B.  902 ;  85  L.  T.  160. 

LICENSING  LAW:— 

•  1  Oluh—ScUe  of  liquor  to  agent  of  memist-^ 
Licensing  Act,  1872  (35  &  36  Vict,  c  94),  «.  3.— A 
member  of  a  bond  fide  club  purchased  at  the  club, 
by  means  of  an  agent,  a  bott'e  containing  intoioi- 
catinff  liquor  to  be  consumed  off  the  premises.  The 
club  has  no  licence  to  sell  intoxicating  liquors. 

Held  (following  Graff  t.  Evans,  30  W.  B.  380,  8 
Q.  B.  D.  373),  that  there  was  no  sale  within  the 
meaning  of  the  Licensing  Act,  1872. — ^Dayibsv. 
BuBNXTT,  K.B.D.,  391 ;  [1902]  1  E.  B.  666 ;  71  L. 
J.  E.  B.  355 ;  86  L.  T.  565. 

2.  Licensed  person—Licensing  Act,  1872  (85  &  36 
Vict.  c.  94),  M.  3,  17.— TtM  executor  of  a  deceased 
Ucence-holder  carrying  on  the  business  is  himself  a 
lioence-holder  within  the  meaning  of  the 
licensing  Act,  1872.  —  Maodonald  v.  Hughbs, 
K.BJD.,  318  ;  [1902]  1  K.  B.  94;  71 L.  J.  K. B. 43 ; 
85  L.  T.  727. 

3.  Objections  by  justices— -No  obfeetion  taken  at 
meeting — Adjournment — Befusal  of  renewal — JuriS' 
diction — Mandamus — Form  of. — Where  no  notioe 
of  objection  has  been  served  not  less  thwa  seven 
clear  days  before  the  commencement  of  the  general 
licensing  meeting  any  objection  then  made  under 
aeotion  42  (2)  of  the  Licensing  Act,  1872,  must  be 
made  in  open  court  before  the  adjournment,  other- 
wise, when  the  justices  deal  with  the  renewal  upon 
the  adjournment,  they  will  have  no  jurisdiction 
except  to  renew  the  licence.  An  objection  can  be 
made  under  section  42  (2)  at  the  general  annual 
licensing  meeting  by  the  justices  themselves,  but 
such  objection  must  be  made  in  open  court.  The 
court  will  not  by  mandamus  order  a  judicial 
tribunal  to  act  in  a  particular  way  unless  it  is  qoite 
plain  that  what  it  nns  to  do  is  purely  miniaterial 
and  not  judidaL  Therefore,  a  mamiamus  will  not  be 
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granted  to  justicefl  to  hold  a  further  adjonniment  of 
the  general  annual  lioennng  meeting,  and  at  snch 
further  adjournment  grant  a  renewal  of  a  licence, 
but  it  will  merely  order  the  justices  to  hear  and 
determine  according  to  law. — Bbx  v,  Justioes  of 
Kingston,  Davet,  Ex  pabtb,  K.B.D.  ;  86  L.  T. 
589. 

4.  Puhlic'houae'^ Bight  to  refuse  evUry — Licensing 
Act^  1872,  6,  18. — The  oooupier  of  licensed  premiies 
(other  than  an  inn}  may  request  any  customer  to 
leave  the  premises,  even  though  he  be  not  dnmk. 
quarrelsome,  violent,  or  disorderly. — Sealsy  v. 
Tandy.  K.B,D.,  347;  [1902]  1  K.  B.  296;  71 
L.  J.  K.  B.  41 ;  85  L.  T.  459. 

5.  Transfer^  Off-licence — Condition  of  original 
grant  that  if  licensee  retiredy  licence  should  not  he  rS' 
newed — Application  for  transfer — Jurisdiction  of 
magistrates  to  entertain  application — BeerJiouse  Act, 
1830  (11  Geo.  ^and  1  WUL  4,  c.  64).— An  off- 
licence  was  granted  to  the  occupier  of  a  grocer's 
shop  upon  the  condition  that  the  Ucenoe  shoidd  be 
given  up  upon  the  applicant  leaving  or  ceasing  to 
carry  on  the  grocery  business  upon  the  premises. 
The  licensee  sold  his  business,  and  Ihe  purchaser 
applied  to  the  licensing  justices  for  a  tranter  of  the 
licence  to  him. 

The  justioes  refused  to  grant  the  transfer,  on  the 

Sound  that  they  were  debarred  from  so  doing  bV 
e  condition  upon  which  the  lioence  was  erantecL 
Held,  that  the  condition  was  not  an  abs(3ute  bar 
to  the  transfer  of  the  licence,  but  only  a  matter  to 
be  taken  into  consideration  when  considering 
whether  or  no  in  their  discretion  they  would  itrant 
the  transfer.— Gbb  v,  Oldham  Justioes,  K*B,D., 
394 ;  86  L.  T.  389. 
See  also  Justices,  4. 

LIGHT.— See  Basement,  1-5. 

LIMITATIONS,  STATUTE  OP:— 

1.  Action  on  judgment — Part  payment — Bank- 
ruptcy— Release — Beat  Property  Limitation  Act,  1874 
(37  &  38  Vict.  c.  57),  s.  8.— A  pLuntiff  in  1884 
obtained  judgment  in  the  English  courts  for 
£15,067.  He  afterwards  obtained  judgment  in  the 
courts  of  the  South  African  Bepublio  for  £9,335  in 
respect  of  the  same  debt,  an<r  received  the  latter 
Bum  in  full  under  the  defendant's  bankruptcy. 

Held,  that  his  judgment  in  the  Wnglish  court  was 
now  barred  by  the  Beal  Property  limitation 
Act,  1874,  and  that  it  was  not  taken  out  of 
the  statute  by  the  payment  under  the  bankruptcy 
proceedings  in  the  South  African  courts,  and  that 
the  judgment  obtained  there  operated  as  a  dis- 
ohazge  of  the  original  judgment  debt. — ^Taylob  v. 
Hollaed,  KB.D.,  658;  [1902]  1  K.  B,  676;  71 
L.  J.  E.  B.  278  ;  86  L.  T.  228. 

2.  Land  tax — Redemption — Yearly  ewn  paid  by 
way  of  interest— Charge  on  premises — Land  Tax 
Redemption  Act,  1802  (42  Geo.  3,  c.  116),  ss.  123. 
125—^2  Property  Limitation  Act,  1833  (3  &  4 
Will.  4,  c.  27),  s.  l-'Real  Property  Limitation  Act, 
1874  (37  &  38  Vict.  c.  57),  ss.  1,  8.— By  section  123 
of  the  Land  Tax  Btsdemption  Act,  1802,  it  is 
provided  that  where  any  person  having  any  estate  or 
interest  (other  than  an  estate  of  inheritance)  in  any 
lands,  tenements,  or  hereditsments,  shall  redeem 
the  land  tax  charged  thereon,  such  lands, 
tenements,  or  hereditaments  shall  be  chargeable 
for  his  benefit  with  the  amount  of  the  moneys  paid 
as  the  consideration  for  the  redemption  of  such 
land  tax,  and  with  the  payment  of  a  yearly  sum  of 
money  by  way  of  interest  thereon,  equal  in  amount 
to  the  Iflmd  tax  redeemed.    Such  "  yearly  sum  "  is 


either  *'rent,"  within  the  meaning  of  oeotioin  1  of 
the  Beal  Property  Limitation  £stt  1874,  or  the 
principal  sum  is  a  "  sum  of  money  ohuged  upon  or 
payablB  out  of  land,'*  within  the  meaning  of  seotioii 
8  of  that  Act,  and,  therefore,  an  action  to  reoover 
such  yearly  sum  is  barred  by  the  said  sections  unlets 
brought  within  the  time  tiiereby  limited. — Skbr 
V.  Cook,  C.A.,  506;  [1902]  1  K.  B.  682;  71  L.  J. 
E.  B  446 ;  86  L.  T.  319. 

3.  LeaseJiolds — User  of  adjoining  land — Accretian 
to  holding—Statute  of  Limitations  (3  &  4  WtU.  4, 
c.  27),  s.  7. — A.  was  the  tenant  of  two  plots  of  land 
from  the  same  landlord.  He  executed  in  his 
lifetime  a  deed  directing  that  after  his  deaHi  the 
two  plots  should  be  held  by  the  tmstees  on  diffarant 
trusts.  He  died  in  1848.  The  cestui  que  trueUat 
of  the  one  plot  used  and  occupied  the  other  plots 
without  acknowledgment  or  payment  of  rent  for 
over  forty  years. 

Held,  that  thdr  occupation  was  not  that  of 
trespasser  or  tenant  at  will,  but  was  under  the 
trusts  of  the  will,  and  that  oonsequently  the 
Statute  of  Limitations  did  not  run  as  against  the 
landlord.— East   Stonehouss  Looal   Boasd   v. 

WiLLOTTOHBT,  K.B.D.,  698. 

4.  Mortgage — Payment  of  interest  hy  person  UtMe 
to  tlie  TnortgagoT  to  pay — Real  Property  LimitatuM 
Act,  1874  (37  &  38  Vict,  c  57),  s.  S—8olieitors  books 
— Entry  against  interest — Admissibility  in  evidence* 
— Payment  to  a  mortgagee  of  interest  due  upon  the 
mortgage  by  a  person  who  is  liable  to  nmke  fiie 
payment  as  between  himself  and  the  mortgagor  is 
a  sufficient  parent  within  section  8  of  <£e  Beal 
Property  Lumtation  Act,  1874,  to  prevent  time 
running  against  the  mortgagee  under  the  statute. 

DecUion  of  Backley,  J.  (49  W.  B.  698),  affirmed. 
— B&ADSHAW  V.  WiDDBINOTON,  CA.,  561 ;  71  L.  J. 
Oh.  627 ;  86  L.  T.  726. 

5.  Real  Property — Action  to  recover  land — Person 
under  disabilUy — Claim   by   husband   in   right    of 
wife — RecU  Property  Limitation  Acts  (3  &  4  Will.  4, 
c  27),  ss.  16,  17,  34 ;  37  &  38  VicL  c.  57,  ss.  3,  5)— 
Will-^  Construction — Gift  of  **all  <Ae  shares  of  my 
late  husband*s  estate  " — Real  estate,  whether  pasbed. — 
B.  died  intestate  in  December,  1869,  possessed  of 
copyholds  held  of  the  manor  of  l^aunton  Dene, 
which  by  the  custom   of   that   manor   devolved 
upon  his  widow.     He  left  surviving  him,  beodes 
hu  widow,  his  son  P.  and  two  daughters,  of  whom 
one  was  the  plaintiif,  Mrs.  H.    The  widow  died  on 
the  7th  of  January,   1870,  having  by   her  vnll 
devised  to  her  two  daughters  "the  share  of  her 
late  husband's  estate  "  that  she  took  or  was  entitled 
to  on  his  deoease,  to  be  divided  between  them, 
share   and   share    alike.      She   also   gave   them 
pecuniary  legacies,  and  declared  that  she  made 
this  provision  for  them  in  lieu  ef  the  freehold  and 
copyhold  lands  which  descended  to  her  son  on  the 
intestacy  of  her  husband ;   and  she  appointed  H., 
the  husband  of  Mrs.  H«,  to  be  her  executor.     On 
her  death  it  was   erroneously  assumed  that  the 
Taunton  Dene  copyholds  had,  upon  B.'s  death, 
devolved  upon  P.  as  his  customary  heir,  and  from 
that  time  the  rents  were  collected  by  H.,    and 
applied  to  the  maintenance  of  P.  until  he  attained 
Iwenty-one,  in  1878,  when  H.  accounted  to  him 
and  handed  over  the  tide-deeds.    P.  cootmued  in 
possession  till  his  death  in  1890,  having  devised  all 
his  real  estate  to  the  defendants.     The  facts  as  to 
the  devolution  of  the  copyholds  on   B.'s   death 
having  been  discovered,  on  the  25th  of  September, 
1900,  an  action  was  brought  bv  Mrs.  H.  and  her 
husband  in  her  right  for  a  deoaration  that  they 
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were  entitled  to  a  moiety  of  the  oopyKoldi  under 
the  will  of  B,'s  widow. 

Held,  assuming  that  the  oopyholds  passed  under 
the  will,  that  inasmuch  as  P.  had  been  in  possession 
through  H.  from  the  death  of  the  widow,  the  action 
was  barred  by  section  6  of  the  Beal  Property 
Act,  1874,  it  not  having  been  brought  within 
thirty  years  of  the  7th  of  January,  1870,  when  the 
plaintifTs  right  first  accrued ;  but, 

Semble,  on  the  construction  of  the  will,  the  copy- 
holds did  not  pass  thereunder. — Hotjitsell  v. 
DirwinNa,  Ch,D.  Joyce,  J. ;  [1902]  1  Oh.  512;  71 
L.  J.  Oh.  269 ;  86  L.  T.  382. 

See  also  Trustee,  4. 

LOOAL  GOVBBNMBNT:— 

1.  Building  erected  in  contravention  of  hye-law — 
Continuing  offence— Sale  of  building — Liability  of 
purchaser—Public  Health  Act,  1888  \b\  &  52  Vict. 
c,  52),  $,  3. — A  purchaser  of  a  building  erected  in 
contravention  of  the  Public  Health  Act,  1888,  s.  3, 
who  allows  it  to  remain  in  the  same  state  after 
written  notice  from  the  urban  authority,  is  not  a 
''person  offending"  against  the  enactment,  and 
cannot  be  convicted  of  allowing  the  o£fence  to 
continue. — Blacepool  Oobforation  v.  Johnson, 
K.B.D. ;  [1902]  1  K.  B.  646;  71  L.  J.  K.  B.  485. 

2.  Bye-lawB — Infringement — Erection  of  houeee 
abutting  on  public  highwag — Laying  out  new  etreet — 
Injunction  —  Special  remedy  —  Proceedings  before 
justicea  —  Jurisdiction  —  Urban  authority,  —  ^e 
defendants  were  the  owners  of  a  triangular  piece  of 
land  within  the  plaintiffs*  borough.  Two  sides  of 
the  triangle  abutted  upon  public  highways  within 
the  borough.  The  defendants,  in  pursuance  of  a 
building  Mheme,  erected  houses  on  their  land 
fronting  the  highways.  The  plaintifBi  alleged  that 
the  derandants  were  laying  out  the  highways  as 
new  streets  which  did  not  comply  with  the  require- 
ments of  the  borough  bye-laws  as  to  width,  and 
thev  claimed,  first,  an  injunction,  and,  secondly,  a 
declaration  that  the  plaintiffs  were  entitled  to 
remove  or  pull  down  any  work  begun  or  done  by 
the  defendants  in  contravention  of  the  by-laws. 
The  bye-laws,  which  were  framed  under  the  Public 
Heali^  Act,  1875,  prescribed  a  penalty  for  infringe- 
ment, to  be  recovered  b^  summary  proceedings, 
and  provided  that  the  plaintiffs  might,  subject  to 
any  statutory  provision  in  that  behalf,  remove, 
alter,  or  pull  down  any  work  begun  or  done  in 
contravention  of  the  bye-laws. 

Held}  (1)  that  the  defendants  were  not  laying 
out  or  intending  to  lay  out  the  highways  as  new 
streets  within  the  meaning  of  the  bye-laws ;  (2)  that 
the  by-laws  could  not  be  enforced  by  action  for  an 
injunction,  but  only  by  the  special  remedies  thereby 
provided,  or  by  way  of  information  by  the  Attomey- 
€toeral ;  and  (3)  that  no  such  declaration  as  asked 
for  ought  to  be  made.— Deyonfobt  Oobfobation 
V.  TozsB,  Oh.D.  Joyce,  J. ;  [1902]  2  Oh.  182 ; 
86  L.  T.  612. 

3.  Bye-laws — Power  to  make  bye-laws  for  regulat- 
ing sale  of  articles  on  beach — Bye-law  forbidding  sale 
except  under  agreement—  Validity — Local  Government 
Board^s  Provisional  Orders  Confirmation  (No,  10) 
Act,  1890  (53  &  54  Vict.  e.  dxxix.),  s.  1,  and  Schedule. 
— Under  statutory  powers  enabling  a  corporation 
to  make  bye-laws  for  regulating  the  selling  or 
hawking  of  any  article  on  weir  beach  and  foreshore, 
the  corporation  make  a  bye-law  that :  "  A  person 
shall  not  on  the  said  beach  or  foreshore  sell  or 
hawk  or  offer  or  expose  for  sale  any  article, 
commodity,  or  thing,  except  in  pursuance  of  an 
agreement  with  the  corporation,  and  in  such  part 
or  parts  of  the  beach  and  foreshore  as  the  corpora- 


tion shall  by  notice  affixed  or  set  up  thereon  from 
time  to  time  appoint  for  the  purpose." 

Held,  that  w  bye-law  was  unreasonable  and  bad 
on  the  ground  that  it  gave  the  corporation  power 
to  mi^e  any  agreement  they  chose  without  refer- 
ence to  the  question  of  the  reasonableness  or  un- 
reasonableness of  such  agreement,  and  that  it 
reserved  to  them  a  right  to  refuse  to  give  a  licence 
to  any  particular  person. — ^Pabksb  v.  Boubnx- 
M0T7TH  OORPOBATION,  K.B.D. ;  86  L.  T.  449. 

4.  ByC'law  prohibitipg  wilful  annoyance  of 
passengers  in  t?ie  streets — Validity — Uncertainty. — A 
bye-law  made  by  a  municipal  cor^ration  for  the 
good  rule  and  government  of  their  borough  pro- 
vided that  "No  person  shall  wilfully  annoy 
passengers  in  the  streets";  and  other  bye-laws 
made  at  the  same  time  dealt  with  particular  kinds 
of  annoyances  in  the  streets. 

Held,  that  the  bye-law  was  vend  for  uncertainty. 
—Nash  v.  Pinlay,  K.B.D. ;  85  L.  T.  682. 

5.  Dielrict  council  ^— Parliamentary  oppositum-^ 
Expenses  of  opposition — Application  of  district  rate — 
Satepayers'  consent — Sanction  of  Local  Government 
Boardr— Borough  Funds  Act,  1872  (35  &  36  Vict,  c. 
91),  M.  2,  4,  8,  10— Local  Authorities  {Expenses)  Act, 
1887  (50  &  51  Vict.  c.  72),  «.  3.— An  urban  district 
councnl  cannot  apply  the  district  rate  towards  pay- 
ment of  the  expenses  of  opposing  a  local  Bill  not 
affecting  their  own  duties,  rights,  or  privileges, 
without  first  obfadning  the  consent  of  the  ratepayers 
under  section  4  of  the  Borough  Funds  Act,  1872. 
nor  is  section  3  of  the  Local  Authorities  (Bxpenses) 
Act,  1887,  under  which  such  expenses  if  incurred 
may  be  sanctioned  by  the  Ixxsal  Government 
Board,  intended  to  prevent  the  court  from  interven- 
ing to  resiarain  such  expenses  being  thrown  on  the 
rate  when  the  sanction  of  the  Local  Government 
Board  has  not  been  applied  for. — Attobnxy- 
Gensral  v.  Biokmanswobth  Distbiot  OouNon., 
Ch.D.  Kekewich,  J. ;  86  L  T.  521. 

6.  Drains — New  house — Block  of  two  houses — 
Combined  drain — Necessity  of  separate  drains  for 
each  Jiouse. — An  urban  authority  have  power  under 
section  25  of  the  Public  Health  Act  to  require  im 
respect  of  each  newly-built  house  the  construction 
of  a  separate  drain  for  each  house,  and  their  powers 
under  that  section  are  not  limited  to  questioos  as 
to  the  size,  materials,  and  level  of  the  drain. — 
WooDFOBD  Distbiot  Oounoil  v.  Stabk,  K.B.D. ; 
86  L.  T.  685. 

7.  Jurisdiction  —  Temporary  structures  —  London 
Building  Act,  ISM— London  Government  Act,  1899. 
— ^The  powers  over  temporarv  wooden  structures 
conferral  by  section  84  of  the  London  Building 
Act,  1894,  on  the  London  Oounty  Oounoil  are 
transferred  by  the  London  Government  Act,  1899, 
to  the  borough  councils  created  by  that  Act. — 
Wbstminsteb  City  Oounoil  v.  London  Oounty 
Oounoil,  K.B.D..  429;  [1902]  1  K.  B.  326;  71 
L.  J.  E.  B.  244 ;  86  L.  T.  53. 

8.  London  County  Council — Authority  created  by 
statute — Statutory  powers  —  Tramways — Ancillary 
buiiness  —  Ultra  vires  —  Attorney-General  —  Local 
Government  Act,  1888  (51  &  52  Vict.  c.  41),  ss.  2, 
68,  and  79. — The  London  Oounty  Ooundl,  being  a 
statutory  body  only,  has  no  powers  other  than 
those  conferred  by  statute.  Therefore,  where  it 
has  tiie  power  of  acquiring  and  working  tramways, 
it  is  not  entitled  to  run  a  servioe  of  omnibuses  in 
connection  therewith. 

The  powers  and  duties  of  the  Attorney-General 
observed  upon. 
Decision  of  the  Oourt  of  Appeal  ([1901]  1  Oh. 
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781,  49  W.  B.  Diflr.  97)  affirmed.— Londoi7  Oottnty 
CoTTNon.  V.  ATTOBmnr-GBNERAi.,  H,L.,  497 ;  [1902] 
A.  0.  165 ;  71  L.  J.  Oh.  268 ;  86  L.  T.  161. 

9.  Metropolitan  horottgh — Abolition  of  office — Com- 
pemation — Statutory  duty  of  borough  council  —Man- 
damtoB^London  Government  Act,  1899  (62  &  63  Vict. 
c.  14)»  a.  SO^Local  Oovemment  Act,  1894  (66  &  57 
Vict,  c  73),  B.  Sl^Locdl  Government  Act,  1888  (51  ft 
62  Vict.  c.  41),  «.  120. — A  metropolitan  borough 
oonnoil  is  bouod,  haTing  regard  to  section  120  of 
the  Looal  Qoyemment  Act,  1888,  to  exeroue  its 
own  discretion  in  considering  and  determining  the 
amount  of  compensation  payable  to  an  official  for 
abolition  of  his  office,  and  a  mandamtM  wiU  lie  to 
compel  the  borough  council  to  exercise  this 
statutory  du^,  even  although  the  same  section 

Srovides  for  an  appeal  to  the  Treasury  from  the 
ecision  of  the  borough  council  by  thn  perton 
aggrieved. — ^Rex  v.  Stepnbt  Bosouoh  Cotjnoil, 
K.B.D..  412 ;  [1902]  1  K.  B.  317  ;  71  L.  J.  K.  B. 
238;  86L.T.  21. 

10.  Bating— Appeal — Charges  incurred  more  tJian 
six  months  be/orerate — Right  of  appeal — Public  Health 
Act,  1875  (38  ft  39  Vict.  c.  56),  $$,  210,  218  —A 
ratepNsyer  applied  to  quash  a  rate  on  the  ground 
that  it  inolnoed  expenditure  more  than  six  months 
before  the  striking  of  the  rate,  contrary  to  section 
210  of  the  Public  Health  Act,  1875. 

Heldf  that  a  prima  fade  right  of  appeal  lav,  and 
that  it  had  not  been  taken  away  by  section  218  of 
the  Act— Smith  v.  SoxTTHAKPTonr  Oobfo&ation, 
K.B.D.,  661 ;  [1902]  2  K.  B.  244;  71  L.  J.  K.  B. 
639. 

1 1  •  Bating — Empty  toarehouse — Occupation — Inien- 
tion — LiaMlity  to  rates. — From  a  date  prior  to  the 
making  of  certain  rates  the  respondents  gave 
notice  to  the  appellants  that  they  intended  to  keep 
certain  warehouses  unoccupied  during  the  current 
overseers'  >ear,  and  to  claim  exempiion  from  the 
rate's  in  respect  thereof. 

All  goods  had  been  removed  before  the  making 
of  the  rate,  and  the  warehouses  had  not  bnea  used 
since  that  date,  though  they  were  advertised  in  the 
list  of  warehouses  to  let  b^-longing  to  the  respon- 
dents. Bach  warehouse  was  one  of  a  block, 
through  which  continuous  shafting  paused,  and  at 
the  end  of  the  block  was  a  notice :  "  For  storage, 
apply  to  the  L.  W.  Oompany." 

A  warehouse  in  respect  of  which  notice  had  b^en 
given  to  the  appellants  was  stiil  advertised  on  the 
cards  issued  by  the  respondents,  andth**y  had  tried 
to  let  it  by  notice  affixed  on  the  warehouse. 

Held,  that  the  justices  were  justified  in  coming  to 
the  conclusion  that  there  was  no  occupation  of 
these  WAr^houRCS  so  as  to  render  the  renpond^'nts 
liable  to  be  rated  in  respect  thereof. — Bootlb  Ovxb- 
8EEBS  V,  LrVBBPOOL  WABEHOUSINa  Co.,  K.B.D. ; 
86  L.  T.  45 

12.  Bating — Land  covered  with  water — Bight  of 
appeal— Public  Health  Acts,  1848  (11  ft  12  Vict.  c. 
63)  s.  88  and  1875  (38  ft  39  Vict  c  55),  s.  211— 
Metropolis  Valuation  Act,  1867  (32  ft  33  Vict.  c.  67), 
i.  46. — Land  covered  witti  w«ter  was,  in  accor- 
dance with  section  88  of  the  Public  Health  Act, 
1848.  and  section  211  of  the  Public  Health  Act, 
1876.  under  the  authority  of  which  Acts  rates  were 
formerly  levied  in  Woolwich,  only  rated  at  one- 
fourth  of  its  net  annual  value. 

Held,  that,  in  aooordaoce  with  section  4  of  the 
Loi  don  GKjveroment  Act,  1899.  the  Lend  ^n  and 
India  Dtjcks  Oo.  were  still  entitled  to  that  execDp- 
ticm  although  Woolwioh  is  nuw  goverucd  by  the 
M»'tropolis  Management  Act,  1855  (18  ft  19  Vict. 
o.  120). 


Held,  also,  that  the  appellanis  were  entitled  to 
appeal  against  the  amount  of  tbe  rate  — Li02!iT>oa' 
AXD  India  Dookb  Co.  v.  Woolwioh,  K  B.D..  639 ; 
[1902]  1  K.  B.  750 ;  71  L.  J.  K  B.  394;  86  I*.  T. 
619. 

13.  Bating — Beware  farm — Lease  to  tenant — Sewage 
works  on  farm — Occupation  by  sewerage  5oarc2.— Tue 
S.  M.  D.  Board  aoquued  a  sewage  farm,  and  laid 
down  thereon  certain  carriers  and  other  aewago 
works  and  plant. 

They  IcMcd  the  farm  to  one  0.,  reserving  tiia 
right  of  entry^  thereon  for  the  purpose  of  oonstniet- 
ing,  maintaining,  altering,  and  repairing  the  wotcks 
as  might  be  requisite  for  using  the  f ana  as  a 
sewage  farm. 

0.  was  to  irrigate  by  means  of  the  works  on  the 
farm,  and  was  to  keep  the  pipes  and  carriers  propa^ 
flushed  and  cleaned. 

The  board  kept  the  works  in  repair,  and  from 
time  to  time  their  surveyor  and  agents  wmt  on  tiie 
land  to  see  that  the  sewage  was  properly  distribated 
and  treated,  and  to  do  repairs. 

Held,  tiiat  the  board  were  rightiy  held  not  to  be 
in  occupation  of  these  carriers  and  other  sewage 
works  and  plant,  and  so  not  legally  rateable  in 
respect  thereof.— Stoubbridgs  Majs  Dbahtaok 
BoABD  V.  SBisDonr  UNionr,  K,B.D. ;  86  L.  T.  416. 

14.  Sewering  and  paving  streets — Apportionment  of 
expenses  amongst  frontagers — Exemption — Volunteer 
headquarters^  Premises  owned  and  occupied  by  servanta 
of  the  Crown  for  Crown  purposes — Public  BeaUh  Act, 
1875  (38  ft  39  Vict.  c.  55).  s.  327  —The  respondent 
purchased  the  fee  simple  of  certain  land  for  the  pur- 
pose of  it  being  transferred  to  and  used  liy  a  vdaoteer 
corps,  and  pursuant  to  the  provisions  of  the  Military 
Lands  Act,  1892,  he  mortgaged  the  premises  to  the 
Public  Works  Loan  Oommissioners  for  a  sum  of 
money     which     was    applied    in    repaying    the 
respondent  the  purchase  price  of  the  premises  and 
in  fitting  them  up  for  the  use  of  the  corps.     The 
respondent  had  no  use  or  occupation  of  tbe  premises 
otherwise  than  as  commanding  officer  of  the  corps. 

Held,  that  there  was  an  ownership  and  an  oooapa^ 
tion  of  tiie  premises  on  behalf  of  the  Grown  for 
Grown  purposes,  and,  therefore,  that  the  respondent 
was  not  liable  under  section  150  of  the  Publio 
Health  Act,  1875.  to  contribuute  towards  the 
expense  of  seweriog  and  paving  the  street  on  which 
the  premises  fronted. 

The  principle  that  Acts  of  Parliament  do  not 
impose  p«cuniary  burdens  upon  Grown  property, 
unless  the  Grown  is  expressly  named  or  nnless  by 
necessary  implication  the  Grown  has  agreed  to  be 
bound,    was   applicable   in   this   case.— Hobhbet 

UBBAK  DISTBIOT  GoTTNOIL  v.  HSNITELL.  K.BJ)., 
521 ;  [1902]  2  K.  B.  73 ;  71  L  J. E.  B.  479;  86  L.  T. 
423. 

16.  Solicitor — Betainer  by  corporation — Betainer 
not  under  seal — Subsequent  confirmation  under  seal — 
Provisional  order — Dissolution  of  local  authority — 
Transfer  of  liability  for  costs  to  other  local  authoriUes. 
— The  Gorporatim  of  T.,  having  presented  a 
memorial  to  the  Local  Oovemment  Board  asking 
for  the  inddsion  within  their  boroush  of  the  Urban 
District  of  G.,  the  district  council  of  G.,  resolved  to 
oppose  it,  and  by  resolutions  passed  from  time  to 
tune  retained  the  plaintiffs,  a  firm  of  solioitars  and 
Parliamentary  agents,  for  that  purpose.  The  reso- 
lutions were  not  under  seal,  but  subsequently,  and 
after  the  plaintiffs  had  dime  a  considerable  amount 
of  work  uuder  them,  the  seal  of  the  district  council 
was  affixed  to  the  n* s  lutions.  An  inquiry  having 
been  held,  a  provisional  order  was  niade  by  the 
Looal  Government  Board,  which   was  afterwaids 
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ooDfirmed,  the  effect  of  which  was  to  diMolTe  the 
0.  district,  and  to  add  part  of  it  to  the  borough  of 
T.  and  the  other  part  to  the  rural  diatnot  of  N.  The 
plaintifBi'  bill  of  coeta  in  respect  of  the  ParliameDtary 
opposition  to  the  confirmation  of  the  proTisional 
order  was  delivered  to  the  district  council  of  0.  and 
afterwards  to  the  defendants.  In  an  action  brought 
by  the  plaintiffs  to  recover  the  amount  of  such  bill 
from  the  defendants, 

Held,  that  the  confirmation  under  seal  of  the 
original  retainers  created  an  obligation  binding 
upon  the  district  council  of  C.  with'»nt  any  new 
consideration,  and  that  it  was  not  uUra  vires  for 
them  to  create  such  an  oblisation. 

Held,  also,  that  th^  costs  in  question  were  costs 
authorised  by  section  298  of  the  Public  Health  Act, 
1875,  and  were  not  subject  to  the  requirements  of 
the  Municipal  Oorporations  (Borough  Funds)  Act, 
1872,  and  that,  upon  the  constructioa  of  the  pro- 
visional order,  the  defendants  were  liable  to  pay 
them  in  such  pr'*portions  as  might  be  award**d 
under  section  62  of  the  Local  Ooverument  Act,  1888 

— BSOOKB    V.     TOBQTTAT    OOBPOKATIOK,     K,B.D.\ 

[1902]  1  K,  B.  eOl ;  71Ii.  J.  K.  B.  109 ;    86  L.  T. 

786. 

16  Bired — Arch  huiU  under  carriage-way — Crase^ 
action — Injunction  to  restrain  interference  with  electric 
cdbles, — W.  B.  &  Oo.  were  occupiers  of  land  on 
both  sides  of  F.-street  within  the  urban  district  of 
which  the  W.  U.  D.  C.  was  the  urban  authority.  In 
April,  1901,  W.B.  &  Co.  constructed  a  tunnel  or 
oidvert  twdve  feet  beneath  the  carriage-way  of  F.- 
street  for  tiie  purpose  of  carryiog  electric  cables  in 
connection  wi^  their  butiness.  The  tunnel 
consisted  of  a  concrete  flooring  and  a  brick  arch- 
way. They  subsequently  changed  their  plans, 
and,  cutting  through  the  concrete,  laid  the  cables 
in  pipes  upon  or  nearly  upon  the  day  subsoil,  and 
filled  in  the  flooring  with  fresh  concrete.  The 
W.  IT  D.  C.  gave  them  notice  to  remove  the  tunnel 
in  accordance  with  section  26  of  the  Public  Health 
Act,  1876.  W.  E.  &  Oo.  then  removed  the  key- 
stone of  the  aroh,  the  tunnel  fell  in,  and  the  subsi- 
dence was  made  good  with  ballast.  TheW.U.D.O., 
not  being  satisfied,  brought  an  action  daimiof^  a 
declaration  that  th«*y,  as  the  urban  authority, 
might  properly  cause  the  arch,  vault,  or  cellar  con- 
structed by  the  defendants  under  the  carrisge-way 
of  F.-street  to  be  altered,  puUed  down,  or  other- 
wise dealt  with  as  the  W  IT.  D.  0.  should  think  fit. 
W.  B.  &  Go.  haBtitut«*d  a  cross-action  for  an  injunc- 
tion to  prevent  the  W.  XT.  D.  0.  from  cutting, 
disturbing,  or  injuring  their  pipes  or  electrical 
wires.  The  two  actions  came  on  together.  It  was 
argued  on  behalf  of  the  W.  IT.  D  0.  that  they  had  a 
right  to  remove  the  structure,  indudmg  the  pipes 
and  wires. 

Held,  that  the  pipes  were  not  in  any  part  of  the 
struotore,  and  that  the  W.  U.  D.  0.  wi*re  entitled  to 
reoiove  the  structure,  which  they  must  do  without 
injuring  the  pipes  or  wires.— Walkbb  Ubban 
DiSTBiOT  CoTJirciL  V.  WiGHAH,  Ch.D.  Farwellt  J. ; 
86  L  T.  679. 

17.  Sireet^Fee  simple  of  road--- Vesting  in  heal 
authority — Electric  light  company — Overhead  wires — 
Public  Health  Act,  1876  (38  &  39  Vict.  c.  66)  s.  149 
—General  Twrnpilu  Act,  18:^2  (3  Geo.  4,  c.  126).  s. 
84  —A  strip  ot  land  was  acquired  in  1828  in  fee 
simple  by  trustees  under  the  General  Tump  ke 
Act,  1822.  fi>r  the  purpose  of  making  a  public 
road.  In  1872  the  turnpikes  wee  removed  from 
the  rrad,  and  from  1878  onwards  the  Finchley 
L'ical  Board  and  its  succfssors,  the  Finchley  Urban 
District  Oonnoily  maintained  the  said   road.    In 


1901  an  electric  light  company  carried  their 
across  the  road,  and  the  urban  district  couticU  caused 
these  wires  to  be  cat.  The  electric  light  company 
now  brought  an  action  for  on  injunction  to  restrain 
the  rtistnct  council  from  interfering  with  their  wires. 
Held,  that  the  legal  estate  in  the  road  l*y  in  the 
real  representative  of  the  surviving  trustee  of  the 
origin  J  conveyance  in  1828,  who  held  for  the  local 
authority,  and  that  the  laod  in  f fC  simple  had  been 
in  this  case  acquired  and  still  was  required  for  the 
purposes  of  the  street,  and  coniequently  the  action 
was  dismissed.— FiHCHLBY  Blbotbio  Light  Oo.  •. 
FiNOHLSY  Urban  District  .Cottnoil,  (7A.Z). 
^arweW,./.,  470;  [1902]  1  Oh.  866;  71  L.  J.  Oh. 
460 ;  86  L.  T.  286. 

18.  Tramway^Bye^law—VdlidUy^—k  tramway 
companv.  in  a  town  where  the  Town  Police  Olauses 
Act,  1847,  was  in  operation,  made  the  following 
bye-law :  "  No  person  shall  swear  or  use  obscene 
or  o£^asive  limguage  whilst  in  or  upon  any 
carriage." 

Held,  that  the  bye-law  was  not  invalid  because 
it  did  not  contain  the  words  "  to  the  annoyance  of 
the  passengers"  ;  and  that  a  local  authority  has 
the  power  of  definiog  what  shall  be  deemed  a 
nuisance  under  particular  circumstances,  and  can 
deal  with  such  by  me«ns  of  a  bye-law. 

Kruse  v.  Johnson,  46  W.  B.  630,  [1898]  2  Q.  B. 

91,  followed.  ,     ^  « 

Strickland  v.  Hayes,  44  W.  B.  398,  [1896]  1  Q.  B. 
290,  distinguiahed.— QXNTXLi;.  Bapfs,  K.B.D., 216 ; 
[1902]  1  K.  B.  160 ;  71  L.  J.  K.  B.  106 ;  86  L.  T. 
683. 

19.  TolhSicych—*'  Oimo^e."— By  a  local  Act 
tolls  were  imposed  on  "every  coach,  ohanot, 
hearse,"  Ac.,  and  every  other  carriage  hung  on 
springs  the  sum  of  6d.  for  each  wheel,  and  for  each 
horse  or  other  beast  of  draught  drawing  the  same 
2d." ;  and  •*  for  every  waggon,"  &a,  **  or  other  such 
like  carriage,  with  or  without  springs,  the  sum  of  6d. 
per  wheel,  and  for  each  horse  or  other  beast  of 
draught  drawing  the  same  the  sum  of  2d." 

Held,  without  deciding  whether  or  no  it  was  a 
"  carriage  hung  on  springs,"  that  a  bicycle  was  not 
a  carriage  within  this  section,  as  it  only  referred  to 
carriages  drawn  by  horses  or  other  beasts  of 
draught.— RncpsoN  v.  TKiawMOUTH  Bridob  Oo., 
K.B.D. ;  86  L.  T.  726. 

20.  Transfer  of  areas^ Severance  of  pari  of 
district— Constitution  of  new  district— Acffustment  of 
Uabtlities— Adjustment  and  agreement  as  to  exisUng 
aecounts-^Bight  to  daim  subsequent  adjustment  for 
loss  by  awcmnce.— By  an  order  made  by  a  county 
council  under  section  67  of  the  Local  Government 
Act,  1888,  a  part  of  a  rural  district  was  severed 
from  the  district  and  constituted  a  new  urban 
district,  and  all  necessary  adjustments  were  to  bo 
made  in  accordance  with  the  provisions  of  section 
68  of  the  Local  Government  Ajot,  1894.  An  adjust- 
ment of  accounts  was  then  made  and  an  agreement 
entered  into  between  the  councils  providing  for 
the  payment  of  certain  sums  in  respect  of  matters 
therein  specified,  and  these  suois  were  paid.  Subse- 
quently the  rural  council,  finding  that  the  severance 
was  a  pecuniary  loss  to  thnm,  requested  the  urban 
council  to  come  to  an  agreement  as  to  the  amount 
to  be  paid  for  such  loss,  but  the  councils  wero 
unable  to  agree,  and  an  arbitrator  was  appointed 
to  determine  the  question  of  adjustment  of  the 
financdal  loss  sustained  l^  the  rural  district  by  the 
severance  of  the  urban  dmtriot,  iu  so  far  as  »uch  loss 
w-4  not  determined  by  the  prior  agreement. 
No  daim  for  such  loss  was  indnded  in  the  prior 
agreement. 
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Held,  that  the  adjustment  claimed  by  the  rural 
oonncil  was  an  adjustment  within  the  meaning  of 
section  68  of  the  Local  Qovemment  Act,  1894, 
although  the  severed  portion  had  been  formed  into 
an  nrban  district  of  itself  and  had  not  been  trans- 
f ened  to  an  eidsting  district ;  and  further,  that  the 
daim  to  have  such  adjustment  was  not  barred  by 
the  prior  agreement  between  the  councils. — Bt. 
Thomas  Bttaal  Ooxtnoil  and  Heayitbeb  Urban 
Council,  Bb,  K.B,D.  ;  86  L.  T.  153. 

21.  Trana/erence  of  dutiee  of  derk  of  the  'peace— 
Bedudion  in  fees — Existing  officer — Compeneation — 
^*  Not  lees  ecdariea  or  remuneration,** — By  section 
119,  sub-section  1,  of  the  Local  Gbvemment  Act, 
1888,  '^The  officers  and  servants  of  the  quarter 
sessions,  or  general  assessment  sessions,  or  justices, 
or  any  committee  of  such  sessions  or  justices 
•  .  •  who  held  office  at  the  passing  of  this  Act, 
and  who  by  virtue  of  this  Act  become  officers  and 
servants  of  a  county  council  (in  this  Act  referred  to 
as  existing  officers),  shall  hold  their  offices  upon  the 
same  tenure  and  upon  the  same  terms  and  condi- 
tions as  if  this  Act  had  not  been  patsed,  and  while 
performing  the  same  duties,  shall  not  receive  less 
salaries  or  remuneration  •  •  •  than  they  would 
have  if  this  Act  had  not  been  passed."  The  plaintiff, 
by  virtue  of  section  118,  sub-section  10,  of  that 
Aist,  being  derk  of  the^peaoe  of  Surrey,  oontiniied 
to  be  derk  of  the  peace  at  the  quarter  sessions 
hdd  for  the  county  ox  London  at  rTefnngton,  and 
for  the  purpose  of  the  business  at  those  sessions  he 
was  deemed  to  be  derk  of  the  peace  for  the  county 
of  London.  The  Middlesex  scale  of  fees,  which  by 
section  115  was  that  taken  in  the  county  of  London 
by  the  derk  of  the  peace,  was  lower  than  the 
Surrey  scale,  and  the  Middlesex  scale  was  further 
reduced  by  the  standing  joint  committee  of  the 
London  County  Council  and  the  quarter  sessions. 

Hdd,  that  the  plaintiff  was  only  entitled,  as 
derk  of  the  peace  for  the  county  of  London  for 
Newington,  to  the  fees  payable  under  the  redaced 
scale  in  Middlesex ;  but  that,  by  virtue  of  section 
119,  he  was  entitled  to  reodve  not  less  remunera- 
tion, whether  by  salary  or  by  fees,  than  that  to 
which  he  was  entitled  at  the  passing  of  the  Local 
Government  Act,  1888. — Wyatt  v,  London  Coxtnty 
Council,  K.B.D.  ;  85  L.  T.  629. 

See  also  Justices,  1 ;  Water,  8. 

LOTTBBY:— 

Sale  of  chanoee — Proposal  or  scjieme  for  sale  of 
chances  in  newspaper — *'  Spot  *'  competiHon  in  news- 
paper — Conviction, — It  was  announced  in  an  issue 
of  an  eveninff  newspaper  belonging  to  a  limited 
company  ana  sold  for  the  price  of  one  hal^enny, 
that  for  a  certain  period  m  certain  issues  of  the 
newspaper  spots  of  various  size  and  configuration 
would  be  printed  in  various  parts  of  the  isiues. 
Some  of  such  spots  were  distingmshed  as  winning 
spots.  It  was  also  stated  in  the  paper  that  on  a 
specified  day  an  announcement  womd  appear  in 
the  paper  showing  the  exact  configuration  of  such 
spots  as  were  dedared  to  be  winning  spota ;  and 
it  was  stated  in  all  the  issues  in  question  that  the 
person  who  cut  from  the  nevrapaper  and  sent  to 
the  offices  of  the  same  the  portion  of  the  newspaper 
containing  any  spot  the  facsimile  of  wludi  Jukd 
been  dedared  to  be  a  wioning  spot,  would  receive  a 
prize.  The  winning  spots  were  arbitrarily  selected 
by  the  proprietors  of  the  newspaper,  and  the 
winning  of  the  prizes  depended  wholly  upon 
chance.  The  appellant,  the  printer  and  ^ublidier 
of  the  newspaper,  was  summoned  under  section  41 
of  the  Lotteries  Act,  1823  (4  Geo.  4,  c.  60),  for 
uilawf ully  publishing  a  proposal  and  sdieme  for  | 


the  sale  of  chances  in  a  lottery — ^namdy,  the  pro- 
posal and  sdieme  called  "  spots,"  and  was  coimctod 
under  the  section  as  a  rogue  and  vrngabcnd. 

Hdd,  that  tiie  sale  of  the  newspapers  was  the 
publishing  a  proposal  and  scheme  for  the  sale  of 
chances  in  a  lottery,  not  authorized  by  any  Aci  of 
Parliament  within  the  meaning  of  the  sectbo,  and 
that  the  appellant  was  properly  coiivicted  under 
the  section.— Hall  v.  MoWilllam,  K.B.D,;  85 
L.  T.  239. 

LUNACY  :— 

Jurisdiction — Inquiry — Domiciled  foreigner  fem- 
jMrarUy  in  England. — The  Court  in  Lunacy  hn 
jurisdiction  to  order  an  inquiry  into  the  state  of 
mind  of  a  domiciled  foreigner  who  is  temporanly 
resident  in  Bn^and. — Bukbidgb,  Be,  C,A.  ;  [1902] 
1  Ch.  426 ;  71  L.  J.  Ch.  271. 

See  also  Interest. 

MANDAMUS.^B&e  Ecdesiastical  Law,  4 ;  Jnsiioii. 
4;  Licensing  Law,  3;  Local  Government,  9; 
Practice,  3,  14. 

MABKEP  :— 

Franchise — Fair — Fair  and  market^  held  on  sana 
day — Merger — Change    of  days  for  tohich  ehcaiir 
granted^Tolls—Stallage,— The  plaintiff,  as  lord  of 
the  manor  of  Worksop,  was  owner  of  a  weaUy 
provision  and  cattle  market  (held  on  Wednesdays} 
and  two  annual  fairs  granted  by  aadent  oharten 
with  right  of  tolL    Tiie  defendants  were  lessees  of 
the  markets  under  a  lease  granted  in  1851  for 
ninety-nine  years.     This  lease  ezpresdy  exoeotod 
and  reserved  the  fairs.    Li  1845  the  then  lora  of 
the  manor  had,  without  licence  from,  the  Grown, 
changed  the  days  of  holding  the  fairs  from  the  21sk 
of  March  and  the  2nd  and  3rd  of  October,  the  dayi 
named  in  the  charter,  to  the  second  Wednesdays  in 
March  and  October.     XJnta  the  date  of  the  iesie 
the  markets  and  fairs  were  hdd  in  the  streeta. 
After  that  date  the  markets  were  hdd  in  bnildami 
or  on  land  provided  by  the  defendants  or  tfaor 
predecessors  in  title.      On  the  two  new  fair  days 
the  fair  was  duly  prodaimed  by  the  crier  of  thfl 
lord,  but  nothing  further  was  done  by  the  loid. 
On   these   fair   days  the  defendants  diarged  sn 
increased  toll  for  stalls  in  the  market  to  peisooi 
who   only   attended   on   fair   days,  but  allowed 
regular  attendants  at  the  market  to  have  stalls  st 
the  usual*  market  rate.     The  defendants  had  also 
issued  lists  of  tolls  showing  an  increased  toll  on  iiff 
days,  for  "lots"  of  egffs,  but  this  had  not  been 
collected.    The  phdntiff  brought  this  action  for  sn 
account  of  all  tolls  recdved  by  the  defendapti  on 
fair  days  on  the  ground  that  they  were  fair  tolls 
and  not  market  tolls.    It  appeared  that  tolls  were 
taken  at  the  fair  in  the  reign  of  Bdward  IIL,  bat 
there  was  no  evidence  of  the  payment  of  aoy  wr 
tolls  between  that  date  and  the  date  of  the  lease. 

Hdd,  that  there  is  no  impossibility  in  hdding  a 
market  and  a  fair  in  the  same  manor  on  the  ssois 
day,  and  no  presumption  Uiat  tiie  market  is 
absorbed  in  the  fair ;  that,  though  the  change  of 
days  did  not  of  itsdf  f orf dt  the  franchise  of  the 
fair,  the  lord  could  not  legally  recover  tolls  on  dayi 
not  named  in  the  charter ;  that  the  increased  w» 
charged  by  the  defendants  on  fair  days  were 
stallage  payable  to  them  as  owners  of  the  soil ;  thw 
the  owner  of  a  fair  or  market,  bo  long  as  he  doei 
not  charge  unreasonable  toUs,  is  not  botmd  to 
charge  all  persons  alike,  but  may  remit  part  of  we 
toll  to  favoured  persons ;  and  that  the  parties  baa 
contracted  for  the  lease  upon  the  basis  tbat  no  tsir 
tolls  were  payable.— Dukb  of  Newgasti£  ^' 
Worksop    Ubban     Distbiot    Couhoil.   0^* 
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Fatwll,  J.  [1902]   2  Oh.  145 ;   71  L.  J.  Oh.  487  ; 
86  L.  T.  405. 

MABBIAGB. 


Probate,  8. 

MABBIBD  WOICAN  :— 

1.  Liability  to  costs — SeparaU  uUste— Restraint  en 
anticipation — Claim  hy  wife  to  goods  seized  for 
husband's  debts — ** Proceedings  instituted" — County 
Court  Bules,  1889,  ord.  27,  rr.  1,  2,  4  (a)— IfarrM 
Women*s  Property  Act,  1893  (56  &  57  Vict,  c  63),  s. 
2. — ^A  married  woman  by  notice  in  writing  directed 
to  the  sheriff  or  high  buliff  daimed  certain  gooda 
levied  on  for  her  husband's  debts  under  process  of 
a  county  court.  The  hiffh  bailiff,  m  whose 
possession  the  goods  were,  uereapon  took  oat  an 
interpleader  summons,  and  at  tbe  trial  of  the 
interpleader  issue  1^  claimant  failed  to  establish 
her  <daim. 

Held,  tiiat  the  proceedings  were  "  instituted  "  by 
her  within  the  meaning  of  section  2  of  the  Married 
Women's  Proper^  Act,  1893,  and  therefore  that 
the  court  had  jurisdiction  to  order  her  to  pay  the 
costs  so  incurred  out  of  her  separate  estate  subject 
to  a  restraint  on  anticipation,  and  to  enforce 
payment  thereof  by  the  appointment  of  a  receiver. 
— NUHH  V.  Ttsow,  K.B.D.,  16 ;  [1901]  2  K.  B.  487  ; 
70  L.  J.  K.  B.  854 ;  85  L.  T.  123. 

2.  Marriage  settlement — Covenant  to  settle  after- 
acquired  property— nTudicicU  separation — "  During  the 
marriage  '* —Matrimonial  Causes  Act,  1857  (20  &  21 
Tict.  c  85),  «•  25 — Infant— Bepudiation. — Property 
acquired  by  a  wife  after  a  decree  of  judicial  separa* 
tion  does  not  fall  within  a  covenant  in  a  marriage 
settlement  to  settle  property  acquired  "  during  the 
said  intended  marriage.^' 

An  infant  who  has  executed  a  marriage  settle- 
ment will  not  be  allowed  to  repudiate  it  thirty 
years  later  upon  the  ground  that  she  only  became 
aware  of  ite  contents  shortly  before  repudiation. — 
Dayenpobt  v.  Marshall,  Ch,D  Buckley,  J.,  39 ; 
[1902]  1  Oh.  82 ;  71  L.  J.  Oh.  29 ;  85  L.  T.  340. 

3.  Settlement — Covenant  to  setUe  after-acquired 
property — Bequest  to  separate  uss  subject  to  redraint 
on  cmtidpation — *•  During  the  coverture  " — Property 
acquired  after  decree  of  separation  pronounced  by 
foreign  court — Marriage  with  foreigner — ZhmicU — 
Settlement  in  English  form — Subfeet'^matter  of  settle- 
ment in  England, — Where  a  legacy  is  given  to  a 
married  woman  for  her  separate  use  abscnitely,  and 
by  a  subsequent  clause  in  the  will  she  is  restrained 
from  anticipation;  inasmuch  as  she  would,  not- 
withstanding the  restraint,  be  entitled  to  the 
interest  on  the  legacy  when  the  time  for  paying 
such  interest  arrived,  the  legacy  is  bound  by  a 
covenant  to  settle  after-acquired  property  contained 
in  her  marriage  settlement. 

Where  by  the  law  of  a  foreign  country  a  decree 
of  judicial  separation  pronounced  by  a  court  in  such 
country  has  no  effect  on  the  property  righte  of  the 
husband  and  wife,  property  f almig  into  possession 
after  the  pronouncement  of  the  decree  is  bound  by 
the  covenant 

DavenpoH  ▼•  Marshall,  anUy  p.  39,  [1902]  1  Oh. 
82,  difltioguished. 

On  the  marriage  of  an  Englishwoman  with  an 
ItiJian  property  in  England  was  made  the  subject 
of  a  settlement  in  Buglish  form.  The  settlement 
was  executed  by  the  intended  husband  and  wife  in 
Italy,  where  the  marriage  took  place.  By  the  law 
of  Italy  tiie  setOement  would  have  been  invalid,  not 
only  through  informidities  attending  ite  execution, 
but  also  because  it  contained  dispositions  of  property 
prdhibited  by  that  law. 


Held,  that  the  settlement  must  be  construed 
according  to  English  law. 

Held,  also,  that  the  covenant  to  settle  after- 
acquired  property  on  tlie  trusta  of  the  settlement 
was  valid  and  could  be  enforced,  even  though  by 
the  law  of  the  matrimonial  domioil  such  trusts  were 
illegal. 

Viditz  V.  O'Hagan,  48  W.  B.  516.  [1902]  2  Oh.  87, 
distinguished.— Bankbs,  Bb,  Bsykolds  v.  Bllis, 
Ch.D.  Buckley,  J.,  663;  [1902]  2  Oh.  333. 

See  also  Oriminal  L«w,  12;  Deed,  1;  Husband 
and  Wife  1-3 ;  Probate,  7. 

MABTIAL  LAW  :— 

State  of  war-— Ordinary  tribunals — Jurisdiction  of 
courts, — Where  war  actually  prevails  the  ordinary 
courts  have  no  jurisdiction  over  the  action  of  the 
militerv  authoritiei.  Should  martial  law  be  pro- 
daimea  over  certain  districts,  the  dvil  courte,  though 
permitted  to  continue  for  ordinary  purposes,  have  no 
authority  over  tiie  military  tribunals. — Maratb  v, 
Qbitbbal  Offigbb  Oommanding  m  South  Afbiga, 
P.C,  273;  [1902]  A.  0.  109;  71  L.  J.  P.  0.  42; 
85  L.  T.  734. 

MASTEB  snd  SEBYANT  :— 

1.  Agreement  as  to  compensation — Bight  to  sue  for 
wages  while  receiving  conwenscUion — Workmen's  Com- 
pensation Act,  1897. — ^Where  a  workman  has  by 
agreement  received  weekly  compensation  during 
incapacity  for  injuries,  he  cannot  afterwards  sue  for 
wages  during  the  pnriod  of  incapacity,  even  though 
he  still  remains  during  that  period  in  the  employ- 
ment of  his  master. — Elliott  v,  Ziggins,  K,B,D„ 
524;  [1902]  2  K  B.  84;  71  L.  J.  K  B.  483. 

2.  Employers*  liability — Accident — Compensation-' 
Arbitration — Question  as  to  liability  to  pay  compensa^ 
tion  or  amount  or  duration  thereof— Jurisdiction  of 
arbitrator — Condition  precedent  to — Workmen's  Oom- 
pensation  Act,  1897,  s,  1,  sub^section  3. — In  an 
arbitration  under  the  Workmen's  Oompensation 
Act,  1897,  it  is  a  condition  precedent  to  the  jurisdic- 
tion of  a  county  court  judge  to  act  as  arbitrator 
uoder  section  1,  sub-section  3,  of  the  Act,  that  a 
question  should  have  arisen  between  the  parties  as 
to  the  liability  to  pay  compensation  under  the  Act 
or  as  to  the  amount  or  duration  of  such  compensa- 
tion. 

A  workman  having  met  with  an  accident  arising 
out  of  and  in  the  course  of  an  employment  within 
the  scope  of  the  Workmen's  Ooinpensation  Act, 
1897,  and  being  thereby  incapadteted  for  work, 
was,  from  a  fortnight  after  the  acddent.  regularly 
paid  by  his  emplovers  weekly  sums  of  the  full 
amount  that  ooud  be  recovered  under  the  Act — 
viz,  fiSty  per  cent,  of  his  average  weekly  earnings, 
and  this  they  promised  to  con&ue  to  do  during  his 
incapacity. 

Held,  on  the  workman  taking  arbitration  pro- 
oeediogs  under  the  Act,  that  the  county  court  judge 
had  no  jurisdiction  to  hear  the  case,  as  no  question 
within  the  meaning  of  section  1.  sub-section  3,  had 
arisen  between  the  parties. — Fibld  v,  LovGDOf, 
C.A„  212 :  [1902]  1  K.  B.  47 ;  71  L.  J.  K.  B.  120; 
85  L.  T.  571. 

3.  Employer's  liahUitu — Accident — Compensation — 
Building — Exceeding  tnirty  feet  in  height— Level  to 
be  calculated  from — Foundation  footings —  Workmen's 
Oompensation  Act,  1897,  s,  7  (1). — ^In  ascertaining 
the  height  of  a  building  in  course  of  erection  for 
the  purpose  of  deciding  whether  it  is  a  building 
which  exceeds  thirty  feet  in  height  within  the 
meaning  of  section  7,  sub-section  1,  of  the  Work- 
men's Oompensation  Act,  1897,  that  part  of  the 
wall  which  is  below  the  street  level  measured  from 
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the  top  of  the  concrete  fonndaticiui  may  properly 
be  iiuuiided ;  eren,  semhle^  where  that  part  of  the 
wall  ie  intendf^d  Bub»eqiieutly  to  be  covered  ap  with 
eoiL— MoGrath  v.  Nkill.  (7.-4.,  162 ;  [1902]  1 
K.  B.  211 ;  71  L.  J.  K  B.  68. 

4.  EmployerB*  liahilUy — Aceideni — Compensation— 
Contractor — Person  employed  hy  eonlractor  in  coal 
mine— Conditions  of  employment—Liability  of  mine 
owner—**  Workman"— Employers  and  Workmen  Act, 
1875,  s.  10— Employers*  LiahUity  Act,  1880  (43  &  44 
Vitt.  e.  42),  «.  8. — ^A  contractor  agreed  with  a 
colliery  owner  to  sink  a  ahaf t  in  a  pit  at  a  certain 
Bnm  per  yard.  The  contractor  employed  and  paid 
the  workmen  engaged  in  the  sinkiDg  operatLoni. 
The  workmen,^  before  enterinff  on  the  work,  »igned 
certain  conditions  prescribed  by  the  colliery  owner 
for  the  regulation  of  persons  employed,  dhrecUy  or 
indirectly,  at  the  cobiery.  One  of  the  workmen 
employed  by  the  contractor,  while  employed  in  the 
work,  was  killed  by  an  accident  owmg  to  the 
negligence  of  the  colliery  owner.  In  an  action  by 
the  personal  representative  of  the  deceased  against 
the  colliery  owner  to  recover  damages  nnder  the 
Bmployets^  liabilily  Act,  1880, 

Uf  Id,  thttt  the  signing  of  tiie  conditions  by  the 
deceased  did  not  make  him  a  workman  in  the 
employment  of  the  colliery  owner  within  the 
Employers'  Liability  Act,  1880,  and  that  the  action 
woidd  not  lie. 

Judgment  of  the  Divisional  Oonrt  (49  W.  B.  491, 
[1901]  1  K  B.  756)  alarmed.— PiTZPATRiOK  v 
BVANS,  C.A.,  290;  [1902]  1  K,  B.  505;  71 
L.  J.  K.  B.  302;  86  L.  T.  141. 

5.  Employer's  liability — AcHdent — Compensation — 
BuHdina—*'  Scaffolding  "—Boof  of  building  being 
repaired  by  a  ladder  resting  against  parapet — Work- 
men's Compensation  Act,  1897,  a.  7,  sub-section  1. — 
A  workman  was  emploved  to  repair  the  roof  of  a 
boilding  exceeding  thirty  feet  in  heiffht.  To  do 
the  work  he  used  a  ladder,  one  end  of  which  was 
on  the  pavement  and  the  other  rested  on  the 
parapet  at  the  top  of  the  house.  There  was  no 
second  ladder,  crawling-board,  or  other  contrivance 
on  the  roof.  The  applicant  was  injured  while 
carimng  slates  np  the  ladder  for  use  on  the  roof. 

Held,  that  the  coonty  court  judge  was  entitled 
to  And  as  a  fact  that  the  li^der  was  not 
<*  scaffolding"  within  the  meaning  of  section  7  of 
the  Workman's  Compensation  Act,  1897,  and 
therefore  that  the  Act  did  not  apply.— Marshall 
V.  BUPBPOBTH,  (7.-4.,  596;  [1902J  2  K.  B.  175: 
86  L.  T.  752. 

6.  Employer's  liabilty — Accident— Compensation — 
Death  resulting  from  injury — Natural  or  probable 
consequence — Workmen's  Compensation  Act,  1897, 
«.  1,  sub-section  1;  Schedule  /.,  1  (a). — ^Wnere  a 
workman  sustains  persobal  injury  by  accident 
arislDg  out  of  and  in  the  course  of  his  employ- 
ment and  he  subiequentiy  dies,  it  it  sufficient  for 
the  dependants  who  claim  compensation  to  show 
that  death  in  fact  resulted  from  the  injury ;  it  is 
immaterial  that  death  was  not  the  natural  or 
probable  consequence  of  the  injury. — Dunham 
V.  Glabb,  O.A.,  596 ;  71  L.  J.  K.  B.  683 ;  86  L.  T. 
751. 

7.  Express  liability —  Accident— Compensation— 
•*  Dependants  *'  —  DependetMi  on  son's  earnings  — 
Standard  of  living  —  Workmen's  Compensation 
Act,  1897,  Schedule  /..  clause  1.— An  appli- 
cant sought^  compensation  for  the  lois  of  his 
son,  and  evidence  was  given  that  the  applicant 
could  maintain  himself  and  his  family  without 
assistance  from  the  eamiogs  of  the  deceased. 

Held,  reversing  the  degsion  of  the  county  court 


judge,  that  this  fact  did  not  debar  the  appUcant 
from  compensation  as  being  partially  "  depeodent " 
upon  tile  earnings  of  the  deceased  at  the  time  of  bis 
death.— HowXLLB  V.  YiviAir,  C.A.,  163 ;  85  L.  T. 
529. 

8.  Employers'  Liability— Accident — Oompensatiom 
— Dependants — "  Wholly  dependent  on  his  earnings  " 
--'Sum  coming  to  applicant  on  death  of  workman — 
Workmen's  Compensation  Act,  1897,  Schedule  /., 
clause  1  (a)  («.).— A  workman's  sole  meaoe  for  the 
support  of  himself  and  his  wife  and  family  were 
his  weekly  earnings.  He  was  killed  by  an  aooideot, 
and  his  widow  applied  for  compensation  as  being 
"wholly  dependent  on  his  earnings,'*  within 
Schedule  I ,  clause  1  (a)  (i.)  to  the  Workman's  Com- 
pensation Act,  1897.  It  appeared  that  the  work- 
man was  possessed  of  a  sum  of  money  of  wluoh  the 
applioant  received  on  his  death  the  sum  of  £100. 
Tkem  was  no  evidence  that  this  sum  ever  prodnoed 
any  income  during  hit  lifetime. 

Held,  that  the  applicant  was  **  wholly  dependent 
on  his  earnings,"  a«  the  £100  which  oame  to  her 
after  his  death  ought  not  to  be  taken  into  oon- 
sidf*ration. — Pbtoi  v.  Pbnbikybeb  Nayioaxiov 
CtoLMKBY  Co..  CA.,  197  ;  [1902J  1  K.  B.  221 ;  71 
L.  J.  K  B.  192. 

9.  Employers'  liability — Accident— Compensation— 
Dependants  in  part  depmdent  on  earnings  of  deoeamd 
workman — Funeral  expenses — Workmen's  (Jompensa- 
tion  Act,  1897,  Schedule  L  (1)  (a)  (iu)  (Mi.)— 
Workmen's  Compensation  Rales,  1898,  r.  4  (3).— 
In  an  arbitration  under  tbe  Workmen's  Compen- 
sation Act,  1897,  it  appeared  that  the  doociased 
workman  w«s  at  the  time  of  the  acddant  living 
with  his  father  and  mother,  and  that  he  was  in  the 
habit  of  paying  his  weekly  earnings  of  8s  to  his 
mother  to  put  into  the  conmi  >n  family  fond. 
Shortly  atter  the  accident  the  father  left  hit  wife 
and  family,  and  the  mother  gave  notice  of  requtst 
fur  arbitration,  claiming  compensation  as  having 
been  partiy  dependent  on  her  son's  earnings.  No 
step«  were  taken  for  making  the  father  a  respondent 
to  tne  arbitration  proo-edmgs  in  acoordanoe  with 
rule  4  (3)  of  the  Workmen's  Comp<«nsation  Bules» 
1898.  The  county  court  judge  made  an  award  in 
favour  of  the  mother  for  a  weekly  payment  of  Ss. 
for  the  period  of  three  years,  and  the  sum  of  £6  8s. 
for  funeral  expenses. 

Held,  that,  even  if  the  father  ought  to  have  besn 
made  a  respondent  to  the  proceedings  under  rule  4 
(3),  which  was  doubtful  havmg  regard  to  rule  2, 
the  employers,  not  having  taken  the  point  before 
the  county  court  judge,  were  not  entitled  to  take 
it  rn  appeaL 

Held,  also,  that  the  county  court  judge,  in 
determining  what  sum  was  reasonable  and  pro- 
portionate to  the  injury  to  the  dependants  under 
Schedule  I.  (1)  (a)  (ii.),  was  entitled  to  take  into  con- 
sideration the  funeral  expenses  and  to  award  a  named 
sum  iu  respect  of  those  expenaet,  subject  to  the 
limitation  imposed  by  the  maximum  mentioned  in 
the  schedule. — Beyak  v.  Okawshat,  CA.,  98; 
[1902]  1  E. B.  25 ;  71L.  J.  E.  B.  49;  86  L.  T.  496. 

10.  Employers'  liability  —  Accident  —  Compenio- 
tion  —  Engineering  work  —  Bailroad  —  Tramway — 
Workmen's  Compensation  Act,  1897,  s.  7,  sub  section 
2. — The  word  "railroad"  in  the  definition  of 
"  engineering  work  "  in  sub-spction  2  of  section  7 
of  the  Workmc'n's  Compensation  Act  1897.  is  not 
limited  in  its  meaning  to  a  '  railway  "  as  dofined  in 
tbe  same  iub*8eotion,  but  includes  a  tramway. — 
Fletcher  v.  Loin)oir  Uhitsd'  Tbamwatb,  C.A., 
597  ;  [1902]  2KB.  269;  71  L.  J.  K  B.  653;  86 
L.  T.  700. 
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11.  EmphyerB*  liah%l%ty--Aceideni'~C(mperuaiian 
—Fadory-'Dock,  wharf,  or  quay—Workmen's  Com" 
penaaUon  Act,  1897,  «.  7.— On  a  oUim  by  a  work- 
man for  oompensatton  nnder  the  Workmen's  Oom- 
peosation  Aot»  1897,  the  county  oourt  judge  found 
as  a  fact  that  a  pieoe  of  ground  used  for  itoring 
timber  near  to  a  dock  where  the  aooident  happened 
was  a  f aotory  as  being  a  dodk,  wharf,  or  quay 
within  the  meaning  of  seotion  7  (2). 

On  appeal  to  the  Oourt  of  Appeal, 

Held,  that  there  was  eridenoe  to  support  the 
finding,  aud  therefore  the  court  were  bound  by  it. 
— KSNNY  V.  Habrison,  G.A. ;  [1902]  2  E.  B.  168. 

12.  Emphyer^s  liability— Aceident-^Gompensatian 
— Factory — Mechanical  power — Warehouse — Factory 
and  Workshop  Act^  1878,  «.  ^Z—Worhmm's  Compen- 
sation Aet^  1897,  «•  7,— The  use  of  machinery  moved 
by  hand   power  is   not   the  use  €d  *' mechanical 

Sower  "  within  the  meaning  of  tiiose  words  m  the 
efinition  of  **  non-texiile  factory "  contained  in 
section  93  of  the  Factory  and  Workshop  Act,  1878. 
The  word  <<  warehouse''  in  section  7  of  the 
Workmen's  Oompensation  Act^  1897,  is  not  confined 
to  premises  contiguous  to  wat«*r. — Wilmott  v, 
Patov,  a  a.,  148;  [1902]  1  K.  B.  287;  71 
L.  J.  K  B.  1 ;  86  L.  T.  669. 

13.  Employers*  liability— Accident — Compensation 
— "  Factory  ''—Fainting  ship  in  dock—'*  Under- 
takers ^'-Factory  and  Workshop  Act,  1896,  s.  ^83— 
Workmen's  Compensation  Act,  1897,  s.  7.—- The 
respondents  contracted  with  shipowners  to  do  the 
painting  and  plumlnng  work  on  one  of  their  ships 
which  was  lying  in  a  wet  dock,  and  wldoh  was 
beiug  fitted  out  for  a  Toyage.  The  applicant,  who 
was  in  the  employment  of  the  respondents,  was 
sent  with  other  men  to  do  the  work,  and  was 
engaged  on  the  painting  work  when  he  was  injured 
by  an  accident.  The  shipowners  were  In  charge  of 
the  ship  with  part  of  the  crew  on  board,  but  the 
respondents  were  in  possession  of  the  ship  as  far  as 
was  necessary  for  the  work  to  be  done.  In  pro- 
ceedings te  assess  compensation  under  tiie  Work- 
men's Oompensation  Act,  1897,  the  county  court 
judge  made  an  award  in  favour  of  the  applicant. 

Bbld,  that  there  was  evidence  upon  which  the 
county^  oourt  judge  could  find  that  the  applicant 
was  injured  while  employed  in  a  factory,  in  respect 
of  which  the  respondents  w*>re  the  undertakers,  and 
that  thf refore  he  was  entitled  to  oompeDsation. — 
Babtbll  v.  Qray,  C.A.,  310;  [1902]  1  K.  B.  226; 
71  L.  J.  K.  B.  116  ;  86  L,  T.  668. 

14.  Employers*  liability— Accident— Compensation 
<*  Factory  "Ship  in  wet  dock— CoOs- Action  under 
Employers'  LiahUiiy  Act^  \Wi— Action  dismissed— 
Compensation  assessed  under  Workman's  Com- 
pensation Act,  IS97— County  Courts  Act,  1888,  m.  113, 
186— -Factory  and  Workshcp  Act,  1896,  a.  2^— Work- 
men's Compensation  Act,  1897»  «•  1,  sub-section  4  ; 
s.l ;  Schedule  IL,  clauses  6,  10. — A  workman  was 
killed  while  employed  on  a  ship  lying  in  a  wet  dock. 
An  action  by  bis  widow  under  toe  Employers' 
Liabiiicy  Act,  1880,  was  dismissed,  and  the  county 
court  judge,  upon  the  ^daintiff's  applioataon,  assessed 
compensation,  under  seotion  1.  sub-section  4,  of  the 
Workmen's  Oompensation  Act,  1897,  holding  that 
the  deceased  man  s  employment  at  the  time  of  the 
accident  was  on,  in,  or  about  a  "factory"  within 
seotion  7  of  the  Act,  and  he  gave  the  plaintiff  the 
costs  of  and  incident  to  the  proceedings. 

Held,  (1)  that  the  employment  being  on  a  ship  in 
a  dock  was  employment  in  a  "  fact«ry  "  within  the 
meaning  of  the  Act ;  and  (2)  that  the  county  oourt 
judge  had  power  to  give  the  plaintiff  the  costs  of 
the  proceedings.— Oatisbmoli  v.  AtxjjktioTrajkb- 


pobtCo.,  C.A.,  129;  [1902]  1  K.  B.  204;  71  L.  J. 
KB.  173;  86L.  T.  613. 

16.  Employers'  liahUity — Accident — Compensation 
— Machinery,  defect  in  condition  of^Machine  no 
longer  in  use — *'  Machinery  or  plant  connected  with  or 
used  in  t?ie  bueiness  of  the  employer" — Injury  to 
workman — Employers'  Liability  Act,  1880,  a.  1,  sub-sec- 
tion 1. — A  machine  used  in  the  defendants'  busioess 
broke  down,  and  the  foreman  directed  that  it  should 
be  removed  from  the  position  in  which  it  had  been 
placed  while  in  use.  The  plaintiff,  who  was  a 
workman  in  the  employment  of  the  defendants, 
assisted  in  removing  the  machine,  and  was  injured 
while  doing  so  by  reason  of  a  defect  in  the  machine 
which  was  within  the  knowledge  of  the  foreman. 
In  an  action  under  the  Employers'  Liability  Act, 
1880, 

Held,  that  the  fact  that  the  machine  at  the  time 
of  the  accident  had  broken  down,  and  was  no  longer 
in  use,  did  not  neoessiuily  show  that  it  had  ceased 
to  be  "  machinery  or  plant  connected  with  or  used 
in  the  business  of  the  employer  "  within  the  mean- 
ing of  seotion  1,  sub-section  1,  of  the  Act. 

Judgment  of  the  King's  Bench  Division  ([1901] 
2KB  483)  reversed. — Thompson  v.  Oity  Glass 
BoTTLK  Oo.,  C.A. ;  [1902]  1KB.  233 ;  71  L.  J. 
K  B.  146 ;  86  L.  T.  661. 

16.  Employers'  liability — Accident — Compensation 
— Payment  into  court — Stay  of  proceedings — Costs 
w  to  payment  into  court — Jurisdiction  of  arbitrator — 
Workmen's   Compensation  Act,   1897,  Schedule  IL, 

par,  6—  Workmen's  Compensation  Rules,  1898,  r.  6  (3). 
— The  employers  of  a  workman  who  met  with  his 
death  by  accident  in  the  course  of  his  employment 
agreed  with  his  widow  as  to  the  amount  of  comjpen- 
sation  to  which  she  was  entitled  under  the  Work- 
men's Oompensation  Act,  1897,  but  refused  to  pay 
her  the  amount  because  she  had  not  taken  out 
letters  of  administration.  She  commeno«»d  pro- 
ceedings usder  the  Act,  and  thereupon  the 
employers  paid  the  amount  into  court. 

Hfld,  that,  though  by  rule  6  (3)  of  the  Work- 
men's Oompensation  Rules,  1898,  the  payment  into 
oourt  operated  as  a  stay  of  prooeedings,  the  county 
court  judge  had  jurisdictiun  to  make  an  order 
allowing  the  widow  her  costs  up  to  the  payment 
into  oourt  and  also  her  costs  of  the  application  for 
costs. — Olatwobthy  v.  B.  &  H.  Qbeen  (LncrrED), 
C.A.,  610;  86L.  T.  702. 

17.  Employer's  liability — Accident — Cornpensation 
Scaffolding — Ladder  and  crawling-board —  Workmen's 
Compensation  Act,  1897,  «.  7. — In  an  arbitration 
under  the  Workmen's  Oompensation  Act,  1897, 
it  appeared  that  the  applicant  and  a  fellow- 
workman,  in  the  course  of  their  duty,  carried  a 
crawling-board  up  a  ladder  and  placed  it  on  the 
roof  of  a  building  for  the  purpose  of  doing  some 
repairs.  While  the  applicant  was  adjusting  the 
upper  end  of  the  board  to  the  ridge  of  the  roof, 
and  the  other  man,  stan^ng  on  the  ladder,  was 
holding  the  lower  end  of  Uie  board,  the  board 
ilippeo,  and  the  applicant  fell  and  was  injured. 

Held  (Stirling,  L.J.,  dissenting),  that  the 
applicant  was  employed  in  repairing  a  building 
by  means  of  a  scaffolding  within  the  meaning  of 
the  Act.— YSAZET  V.  Ohattlb,  O.A.,  263;  [1902] 
1  K  B.  494;  71  L.  J.  K  fi.  262 ;  86  L.  T.  674. 

18.  Employers'  liability — Accident — Compensation 
—  Serious  and  wilful  m,isconduct  —  Contributory 
negligence — Where  a  sudden  impulse  rather  than 
wilful  disobedience  caused  the  accident — Workmen's 
Compensation  Act,  1897,  i.  1,  sub-section  2  (c). 
— ^The  applicant  was  a  lad  who  worked  at  a 
machine  used  to  out  slits  in  the  heads  of  screws. 
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He  had  been  freqnenthr  warned  not  to  pat  «• 
band  near  the  wheel  while  it  was  in  motion.  Theie 
was  no  guard  on  the  wheel.  A  sorew  having  fallen 
out  on  to  the  table  before  it  was  out,  he  leaned 
over  the  machine  to  pick  it  up  and  replace  it,  and 
two  of  his  fingers  were  cut  otL 

The  county  court  judge  found  that  though  the 
lad  was  negligent,  he  was  not  '*  guilty  of  seiious 
and  toilful  misconduct.*' 

Held,  that  the  element  of  wilfulness  did  not  enter 
at  all  into  what  the  kd  did,  as  he  seemed  to  have 
acted  on  a  sudden  impulse,  and  therefore  the  award 
could  be  supported.— BvEKS  v.  Kynooh,  C.A.,  118. 

19.  Employers'  UabaUy-AcciderU'^OompenBcUian 
—aub-amtrading-'Work  ancillary  to  bunneaa  of 
wuUrtakerB^  Workmen' a  Gompeneation  Act,  1897,  «. 
v.—When  a  workman's  employers,  who  were 
engmeers,  contracted  with  a  firm  of  cotton  spinners 
to  supply  and  fix  a  driying  wheel  in  their  cotton 
factory,  and  one  of  the  engineers'  workmen  was 
accidentally  kiUed  while  engaged  in  the  operation 
of  hftmg  the  wheel  into  its  place. 

Held,  that  what  took  plaoe  in  the  cotton  factory 
was  not  '< on  or  in  or  about  the  factory"  of  the 
imdertakeEs  (the  engineers),  within  the  meaning  of 
the  Workmen's  Oompensation  Act,  1897,  s.  7.— 
WBiGiaYv.  Whittakbb,  H.L.,  656;  [19021  A.  0. 
299 ;  71  L.  J,  K.  B.  600 ;  86  L.  T.  776. 

20.  Employers*  lidbaity'-AccidetU'-Oompenaation 
—Bub-contractor,  liability  o/.— The  appdlants 
undertook  to  build  a  house  and  agreed  with  a  sub- 
contractor that  he  should  slate  the  roof.  A  work- 
man employed  by  the  sub-contractor  was  killed  in 
the  course  of  his  employment  aod  his  widow  was 
awarded  compensation  against  the  appdlants  as 
undertakers  under  the  Workmen's  Compensation 
Act,  1897. 

Held,  that  the  sub-contractor  would  have  been 
liable  as  an  undertaker  independently  of  section  4 
of  the  Act,  and  that  the  appellants  were  entitled  to 
be  indemnified  by  him  against  the  amount  of 
oompensation  awarded.  —  Cooper  &  Ckane  v. 
Wbight,  H.L. ;  [1902]  A.  0.  302 ;  71  L.  J.  K  B. 
642;  86L.T.  776. 

21.  Employer's  liabHity—Acciden^CompensaUon 
'-■BiUh'CorUractor--Work  ancOlary  to  the  business  of 
the  undertakers-'Erection  of  iron  roof ---Workmen's 

Compensation  Act,   1897,-  «.  4 In  an  arbitration 

under  the  Workmen's  Oompensation  Act,  1897,  it 
appeared  that  the  respondent  had  contracted  to 
build  a  boiler-house,  and  that  the  deceased  work- 
man was  in  the  employment  of  a  firm  who  had 
sub-contracted  with  the  respondent  to  erect  an  iron 
roof  to  the  boiler-house.  The  county  court  judge 
found,  as  a  fact,  that  the  erection  of  an  iron  roof 
was  not  part  of  the  respondent's  business,  but,  on 
a  consideration  of  the  character  of  the  business  as 
it  was  generally  carried  on,  he  found  that  such 
work  was  not  merely  ancillary  to  the  respondent's 
busineis. 

Held,  that  the  finding  of  the  county  court  judge 
was  oondusiTe  to  show  that  the  work  was  merely 
ancillary  to  the  respondent's  business,  and  there- 
fore the  respondent  was  not  liable  under  section  4 
of  the  Act,  the  case  coming  within  the  exemption 
contained  in  the  last  paragraph  of  the  section. 

Knight  v.  OubiU  &  Co.,  ante,  p.  118,  [1902]  1 
K.  B.  31,  distinguished. — Bush  v.  Hawxs,  C.A., 
311 ;  [1902]  1  K.  B.  216;  71  L.  J.  K.  B.  68;  85 
L.  T.  507. 

22.  Employers*  liabHity—Acciden^^Compensation 
Sub-contractor—  Work  ancillary  to  the  business  of  the 
undertakers— Height  of  building^Work  of  demolition 
—Workmen's  Compensation  Act,  1897,  m.  4,  7.^The 


i^pellants,  who  were  builders,  entered  into  a  _ 
tract  to  demolish  and  rebuild  a  house  wUdi 
exceeded  thirty  feet  in  height.  They  then  made  a 
sub-contract  with  one  Olements  to  do  the  woi^  of 
demolition.  A  workman  in  the  employmflsit  of 
Olements  was  killed  by  an  accident  while  enigii^;ed 
in  the  work  of  demolition,  the  buiiding  at  that  tine 
being  only  eleven  feet  in  height,  with  the  exoeption 
of  the  party-wall,  which  remained  standing  aod 
exceeded  thirty  feet  in  height.  It  appeared  that 
the  appellants  habitually  entered  into  contracts  to 
demolish  and  rebuild  houses,  bnt  they  never  did 
the  work  of  demolition  themselyes,  always  aob- 
contraoting  with  another  person  to  do  that  past  of 
the  work.  In  proceedings  by  the  widow  of  the 
deceased  man  to  recorer  compensation  from  the 
appellants  under  the  Workmen's  Oompenaatian 
Act,  1897,  the  county  court  judge  found  that  the 
house  at  the  time  of  the  accident  exoeeded  thirty 
feet  in  height,  and  that  the  work  of  demolition  waa 
not  merely  ancillary  to  but  was  part  of  the  bnstnass 
of  the  appellants,  and  he  hM  that  they  were  liable  as 
'*  undertakers  "  to  pay  compensation  under  aection 
4  of  the  Act. 

Held,  that  there  was  eWdence  upon  whieh  the 
county  court  judge  was  justified  in  mding  that  the 
house  at  the  time  of  the  accident  exceeded  thirty 
feet  in  height,  as  the  par^-wall  which  exeeeded 
that  height  was  standing;  and,  further,  that  the 
work  of  demolition  was  part  of  and  not  meicly 
ancillary  to  the  business  of  the  appellants,  and 
that  they  were  therefore  liable  as  undertakers 
under  section  4. — Knight  v.  Cttbitt,  G.A.,  113; 
[1902]  1  K.  B.  31 ;  71  L.  J.  K.  B.  65 ;  85  L.  T. 
526. 

23.  Employers'  liability — Accident — Oompeneaiian 
— Third  party,  injury  caused  by— Workmen* s  Cfaw- 
pensationAct,  1897,  s.  6.— A  workman  haying  ben 
mjured  in  the  course  of  his  employment  by  the 
neffligence  of  a  third  person  obtained  an  award 
under  the  Workmen's  Oompensation  Aot»  1897, 
against  his  employer.  He  then  brougfit  an  aetioo 
against  the  th£d  person  claiming  damases  for  pain 
and  sufifering  and  the  expenses  he  had  been  pat  to 
and  the  balance  of  his  wages. 

Held,  that  the  action  would  not  lie  by  Tirtoe  of 
section  6  of  the  Workmen's  OompensatioQ  Ae^ 
1897.— ToKG  V.  Grkat  Nobthkbk  Bailwat  Co., 
K.B.D. ;  86  L.  T.  802. 

24.  Employers'  liability— Accident — Compensaium 
Tortious  act  offeUow-vxfrkmen — Act  having  no  reHa- 
tion  to  the  employment-  Workmen's  OompenmHon  Act, 
1897,  s.  1. — ^Where  an  accident  happened  to  a  work- 
man while  engaged  at  his  work  through  the  tortioas 
act  of  a  fellow-workman  which  had  no  relation 
whatever  to  their  employment. 

Held,  that  the  accident  did  not  arise  oat  of  the 
employment  within  the  meaning  of  the  Workmen's 
Oompeutation  Act,   1897,  s.  1  (1). — ABiaTAas  «• 

LANCASHIBa    AND    YOBKSHIBB    BaILWAT,    C.A.; 

[1902]  2  K.  B.  178;  86  L.  T.  883. 

25.  Emphyere'  liiibUity — Accident — Compeneation 
— Weekly  earnings — **  Average  weekly  earnings  ** — 
Stevedore  employed  for  one  day — Workmen's  Oom- 
pensation Act,  1897,  Schedule  I.,  d.  1  (b). — A  casual 
steredore's  labourer  was  employed  for  one  day  to 
assist  in  discharging  cargo  noma  vessel  in  a  dook. 
During  the  day  he  met  with  an  accident.  He  had 
then  earned  3s.  3d. 

Held,  that  as  there  was  no  presumption  that  the 
stevedore  would  have  been  empk>yea  by  the  same 
employer  beyond  the  day,  the  amount  of  compensa- 
tion he  was  entitled  to  was  a  weekly  payment  of 
one-half  of  3s.  3d.,  the  sum  he  had  actuUly  earned 
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in  th^t  employment. — Babtlbtt  v.  Sxtttqn,  CA.^ 
149;  [1902]  1  K.  B.  72;  71  L.  J.  K.  B.  52;  85 
L.  T.  531. 

26.  Employer9*  liahiliiy — Accident — Cwnpefuatum 
— Weekly  earnings — Employed  less  tJian  two  weeks — 
WorhmerCs  Ccmpensation  Act,  1897,  Schedule  L — A 
workman  was  employed  to  work  in  the  demolition 
of  a  building,  the  tenns  of  his  employment  being 
that  he  ifhonld  work  aizty  hours  a  week — yiz,^ 
eleven  hours  a  day  on  five  days  of  the  week  and 
five  hours  on  Saturday,  at  the  wages  of  7^.  an 
hour,  and  that  he  should  be  liable  to  be  disoharged 
at  an  hour's  notice.  When  he  had  worked  for  four 
days,  for  a  period  altogether  of  forty-four  hours, 
he  was  acoidentally  injued. 

Held,  that,  as  there  was  a  presumption  that 
his  employment  would  continue  from  week  to 
week,  there  was  eridenoe  to  support  tiie  finding 
that  his  average  weekly  earnings  within  the  meaning 
of  the  Workmen's  Oompensation  Act  were  sixty 
times  7}d. 

A  workman  was  employed  to  work  as  a  haulier 
at  the  wages  of  5s.' 2d.  a  day.  He  began  to  work 
on  a  Wednesday  and  he  continued  to  work  every 
day,  Sunday  included,  till  the  following  Wednes- 
day, when  he  was  accidentally  injiued.-  He 
received  as  wages  for  eight  days  £2  Is.  4d. 

Held,  that,  as  he  had  worked  for  a  period  ol 
more  than  a  week  at  5b.  2d.  a  day,  although  that 
period  was  partly  in  one  calendar  week  and  pardy 
in  another,  there  was  evidence  to  support  the  find- 
ing that  his  average  weekly  earnings  were  six  times 
58. 2d. — Atbesv.Bitgkbredob  ;  Whbale  and  Joihbb 
V.  Bhyhney  Ibon  Oo.,  C.A.,  115 ;  [1902]  1KB. 
57  ;  71  L.  J.  K.  B.  28;  85  L.  T.  472. 

27.  Employers*  liability — Accident — Compensation 
—  Weekly  payment — Time  from  which  it  may  he 
endedf  diminished,  or  increased — Workmen* s  Com- 
pensation Act,  1897,  a.  1  (6),  12;  Schedule  /.— 
When  an  apfdication  to  review  a  weekly  payment 
on  the  ^ound  that  the  workman's  incapacity  has 
ceased  is  brought  before  an  arbitrator,  he  is  not 
bound  to  treat  the  weekly  payment  as  enforceable 
up  to  the  time  of  his  decision,  but  has  jurisdiction  to 
inquire  whether  the  incapacity  had  ceased 
when  the  application  to  review  was  made, 
or  at  any  and  what  subsequent  time  before 
the  hearing,  and  to  make  his  award  with  reference 
to  the  date  so  determined. — ^Mobtok'  &  Oo.  v. 
WoODWABD,  C.A.;  [1902]  2  K.  B.  276;  86  L.  T. 
878. 

28.  Employers'  HabUity — Accident — Compensation — 
"  Wharf'-Factory  and  Workshop  Act,  1895, «.  23— 
Workjnen*s  Compensation  Act,  1897,  «.  7. — ^A  work- 
man was  injured  bjr  an  acddent  while  employed  in 
the  hold  of  a  ship,  which  was  lying  alongside  a 
fioatin^  structure  m  the  Thames,  assisting  in  tiie 
unloading  of  a  ship.  The  structure  was  moored  in 
the  river  by  dhains  fastened  to  piles  driven  into  the 
bed  of  the  river,  and  was  usm  as  a  place  where 
cargoes  were  loaded  and  discharged.  There  was  no 
connection  or  communication  with  the  shore  except 
by  means  of  boats. 

Held,  that  the  structure  was  a  wharf  within  the 
meaning  of  section  23  of  the  Factory  and  Workshop 
Act,  1895,  and  was  therefore  a  "  factory  "  within 
section  7  of  the  Workmen's  Oompensation  Act, 
1897.— BLLifl  V.  COEY,  CA.,  131 ;  [1902]  1  K.  B. 
88;  71  L.  J.  K  B.  72 ;  85  L.  T.  499. 

29.  Employers*  liability — "  Aocident " — Compensa- 
tion—Workmen*  s  Compensation  Act,  1897,  s,  1,  sub- 
section 1. — ^A  workman  in  the  oourse  of  his  employ- 
ment was  removing  an  empty  yam  beam  from  a 
loom  when  a  sudden  strain,  caused  by  his  shifting  ^ 


it  in  order  to  get  it  more  evenly  balanced  on  his 
shoulder,  had  the  effect  of  tearing  some  of  the  fibres 
of  the  muscles  of  his  back. 

Held,  that  the  injury  was  caused  by  an 
*'  accident"  within  the  meaning  of  section  1,  sub- 
section 1,  of  tiie  Workmen's  Oompensation  Act, 
1897.— BoABDMAW  v.  SooTT,  C.A.,  184;  [1902]  1 
K  B.  43;  71  L.  J.  K.  B.  3;  85  L.  T.  502. 

30.  Employers*  liahility  —  Appeal  —  Insurance 
moneys — Order  for  payment  to  workman — "  Action  or 
matter  **—Couriy  Courts  Act,  1888, «.  l20^Worhmen*$ 
Compensation  Act,  1897,  s.  5.^An  appeal  lies  to  the 
HLgb  Oourt  from  an  order  made  by  a  county  court 
judge  for  the  payment  of  insurance  moneys  under 
section  5  of  the  Workmen's  Oompensation  Act, 
1897. 

Kniveton  v.  Northern  Employers*  Mutual 
IndemnUy   Co,,  [1902]   1  K.  B.  880,  approved.— 

MOBBIS     v.       NOBTHBBN      EmFLOYBBS'     MtJTUAIi 

Indbmnity  Co.,  C.A.,  545;  [1902]  2  K.  B.  165;  86 
L.  T.  748. 

31.  Negligence — Eire  of  van  and  driver — Liability 
of  general  master — Control  of  driver — Construction 
of  hiring  agreement, — A  carman  entered  into^  a 
written  contract  with  an  ironf ounder  for  supplying 
vans,  horses,  and  drivers  to  the  ironfounder  for  use 
in  the  ironfounder's  business.  Under  the  terms 
of  this  contract  the  carman  was  to  send  to  the 
ironfounder  each  working  morning  a  van  and  horse 
with  a  capable  man  to  drive  and  take  cliarge  of  it, 
the  man  in  the  carman's  employ,  and  all  charges 
and  claims  whatsoever  in  reference  to  the  van, 
horse,  and  man  being  paid  by  the  carman,  and  he 
to  be  responsible  for  the  same ;  the  ironfounder  to 
be  only  responsible  for  the  due  payment  for  the 
van,  horse,  and  man  at  a  certain  rate  per  annum. 
A  driver  sent  by  the  carman  to  the  ironfounder 
with  a  van  and  horse  under  this  contract  was 
directed  by  the  ironfounder  to  load  some  iron 
girders  on  the  van  and  deliver  them  at  a  certain 
yard.  By  the  negligence  of  the  driver  in  unloading 
the  girders,  one  of  them  fell  and  injured  the 
plaintifil  No  one  on  behalf  of  the  ironfounder 
mterfered  in  any  way  witii  the  driver  in  unloading 
the  girders. 

Held,  that,  on  the  true  construction  of  the  con- 
tract of  hiring,  the  driver  was  to  remain  under  the 
control  of  t^e  carman,  so  that  the  carman,  and  not 
the  ironfounder,  wm  responsible  for  the  driver's 
negligeoce.— Waldook  v,  Winfibld,  C,A,  ;  [1901] 
2KB.  596 ;  70  L.  J.  K.  B.  925 ;  85  L.  T.  202. 

32.  Negligence  of  servant— Liability  of  master^ 
Jobmcuter — Hire  of  carriage  and  driver  for  use  of 
jeweller's  travdUr  —  Obligation  to  take  care  of 
carriage  during  temporary  absence  of  traveller — 
Obligation  to  take  care  of  contents  of  carriage— 
Liability  of  jobmaster  for  loss  of  jewellery  by  theft.— 
The  idaintiff,  a  wboleaale  jeweUer,  entered  into  a 
contract  with  the  defendant,  a  jobmaster,  for  the 
hire  of  a  brougham  and  driver  for  the  use  of  the 
plaintiff's  traveller,  and  the  brougham  was  fitted 
up  for  the  purpose  of  such  use.  The  traveller 
having  gone  into  an  hotel  to  get  his  lunch,  leaving 
the  brougham  in  the  street,  the  driver  also  went 
away  for  a  mfF'^^*^  purpose,  and  in  their  absence 
a  quantity  of  the  plaintiff's  jewellery  was  stolen 
from  the  brougham.  In  an  action  to  recover  the 
value  of  the  jewellery. 

Held,  that  the  defendant  was  liable,  because 
there  was  an  obligation  on  him  to  provide  a  driver 
who  would  take  care  of  the  contents  of  the 
Inouffham  during  intervals  when  the  traveUer 
would  necessarily  be  absent 

Judgment  of  Bidley,  J.  (49  W.  B.  653),  reversed. 
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—Abrahams  v.  Bt7LLO0E,   C^.,  626;  86  L.  T. 
796 

33.  Scotland,  Law  of—WorhmeTCa  Oompenioiion 
Act,  1897,  Schedule  II.;  «•  14  (o)— 4p2)eaZ.— By 
Motioii  14  (c)  of  tbe  aeoond  schedule  to  the  Work- 
men's Gampenaatioii  Act»  1897,  no  appeal  lies  to  tbe 
Hoose  of  Lords  from  a  deoiaion  of  the  Oonrt  <ii 
Session  upon  a  caae  stated  by  the  sheriff  as 
arbitrator.— BCoEInoroNv.  Babolat,  H,L,:  85  L.  T. 
286. 

34.  Shop — Young  person — Hours  of  employ meni — 
Temporary  stall — Shop  Hours  Act,  1892  (55  &  56 
Vict,  c.  62),  M.  3,  4,  9. — ^A  temporary  board  on 
trestles  is  not  a  shop  within  section  4  of  the  Shop 
Hoars  Act  so  as  to  require  a  notice  of  the  proTisions 
of  the  Act ;  but 

Semble,  it  is  a  shop  for  the  purposes  of  section  3, 
which  regulares  tbe  hours  of  employment. — 
Smith  v.  Kyle.  K.BD.,  319 ;  [1902]  1KB.  286; 
71  L.  J.  K.  B.  16 ;  85  L.  T.  428. 

35.  Wages — Deductions — Waiver  by  not  claiming 
at  end  of  eaxh  %oeek. — By  an  agreement  made 
between  the  respondents  and  the  appellant  the 
wages  were  to  be  at  the  rate  of  24s.  per  week,  and 
so  in  proportion  for  any  less  period  tban  a  week. 
The  waffes  were  to  be  at  the  rate  of  24s.  per  week 
at  the  least.  During  the  employment,  owins  to 
various  causes  the  appellant  was  not  employed  for 
certain  periods,  and  no  wages  were  paid  to  him  in 
respect  of  those  periods,  but  the  wages  were  settled 
up  at  the  end  of  each  week  when  the  deductions 
were  made. 

Htild,  that  the  appellant  could  not  recover  the 
amount  of  these  aeduotions  at  the  end  of  tbe 
emuloymeut,  as  it  was  a  daim  that  could  be  waived, 
being  a  claim  for  damsges  and  not  a  liquidated 
debt.— Stoddabt  v.  Mitohbll,  K.B,D,  ;  85  L.  T. 
686. 

See  also  Contract,  6 ;  Factory,  1 ;  Principal  and 
Agent,  1 ;  Seduction^  1. 

MBBGEB  :— 

Lease — Mortgage  by  sub^demise — Conveyance  of  fee 
simple  to  lessee^Mortgage  of  fre  simple — Intention — 
Beat  Property  Act,  1845  (8  &  9  Vict,  c  106),  a.  9— 
Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41),  «.  7 
(d). — ISquitable  merger  depends  upon  inteution, 
and  the  intention  must  be  construed  so  as  to  do 
justice  between  the  parties. 

A  lessee  mortgaged  his  leasehold  interest  by 
sub- demise  to  the  defendants,  and  he  afterwards 
purchased  the  fee  simple  and  mort^gaged  it 
immediately^  to  the  plamtiffd.  The  defendants 
took  possession  under  their  mortgage. 

Held,  that  the  plaintiffs  had  no  better  title  ^^'^r^ 
their  mortgagor,  and  were  not  entitled  to  re-enter 
on  non-payment  by  the  defendants  of  the  rfoit 
reserved  by  the  lease. — ^Oapital  and  GoinrnBS 
Bask  v.  Ehodbs,  Ch.D.  Kekewich,  J. ;  71  L.  J.  Oh. 
573. 

See  also  Oovenant,  1. 

MBTB0P0LI8  :— 

1.  Buildings^Stand  for  viewing  stcOe  procession- 
Powers  of  supervision  and  inspection — Transfer  of 
power  from  London  County  Council  to  borough  council 
—The  powers,  duties,  and  liabilities  of  district  sur- 
veyors with  respect  to  the  supervision  or  iuspeotion  of 
wooden  structures  falling  within  section  84  of  the 
London  Building  Act,  1894,  have  not  been  trans- 
ferred to  the  Westminster  City  Ooondl  by  section 
5,  Bub-»ection  1,  of  the  London  Qovemment  Act, 
1899,  and  Schedule  IL,  Part  I.,  of  the  Act,  but  the 
district  surveyors  have  neither  the  tight*  power,  nor 


obligation  of  perf ormiogany  duties  prssodbed  by  a 
licence  granted  by  the  Westaiinster  dty  Qnlenby 
its  terms  it  indicates  thst  they  are  the  pezaomto 
fulfil  the  duties. 

Where  matters  are  involved  which  impcssnpos  a 
dirtriot  surveyor  the  right  of  inspeotiDg  sacfa  t 
wooden  structure  under  the  terms  of  the  Aoi,  tlM 
district  surveyor  should  have  notice  givw  to  bim 
under  section  145  of  the  London  Baadm|  M 
1894.  For  example,  que^ticms  might  arise  d 
dangerous  structures  or  as  to  interferenoe  with 
some  street  or  street-line. — WssTMiirsTEB  Cin 
OoiTiroiL  V.  Watson,  K.B.D. ;  71  L.  J.  K.  B.  e08 

2.  Combined  schemes-Order  of  loetd  autkoiriif-- 
Alteration — No  order — Drain  a  sewer,— -Otnm 
houses  in  B.  street  in  1853  were  drained  by  t 
combined  scheme  under  the  order  of  the  looil 
authority. 

In  1889  Ko.  85,  B.-street  was  disconnected  iron 
No.  83,  and  connected  to  its  adjoining  house  on  tbe 
othftr  side.  No.  87.  No  order  was  made  by  tbe 
authority  for  this,  but  it  was  superintended  by  tbsir 
officers. 

In  1900  the  owner  of  No.  85  erected  a  workabop 
on  the  garden,  and  the  drainage  from  tbst, 
including  an  additional  w.c,  was  connected  with 
the  drain  of  No.  87.  Tliis  was  superintended  by 
the  respondents'  officers,  and.  although  a  plsn  bid 
been  approved  by  the  respondents,  the  workwii 
not  in  fact  carried  out  in  accordance  with  thatplm. 

Held,  that  the  drain  of  No.  87  did  not  b^cooie  a 
sewer.— QoBamGB  v.  SHOBBDrroH  Gobporatiov, 
jEr.£.Z>.;86L.T.  592. 

3.  Hackney  carriage  —  Negligence  of  driver-- 
Liability  of  proprietor — Licence  taken  out  in  name  of 
one  partner — London  Hackney  Carriages  Acts,  1881 
(1  &  2  WiU.  4,  c.  22)  and  1843  (6  &  7  Ffct  c  86).- 
The  proprietor  of  a  hackney  carriage  la  liable,  sa  a 
master,  under  the  Lond<m  Hackney  Oarriages  Act, 
1843,  so  far  as  regards  the  members  of  the  pnblie, 
for  the  acts  of  the  driver,  though  the  licence  for  tbe 
carriage  is  not  taken  out  in  his  name. — Gates  v. 
Bill,  C.A.,  546 ;  [1902]  2  K  B.  38. 

4.  Highway — Agreement  as  to  signpokt  on  highwa§ 
—Not  under  seal— Statute  of  Frauds— 0bstrudP4i  in 
highway, — ^The  proprietor  of  a  publio-house  with  s 
'* draw-up"  hi  front  of  it  which  also  btdongedto 
him  offtsrod  by  letter  to  the  corporation  of  the 
borouffh  to  permit  such  draw-up  to  be  thrown  into 
l^e  pnolic  road  on  condition  that  his  signpost  wti 
allowed  to  continue  at  a  convenient  spot  on  the 
widened  highway,  and  that  certain  fnmt  garden 
belonging  to  other  frontagers  were  also  thrown  into 
the  road.  The  corporation  did  not  reply  to  t^ 
letter,  but  subsequently  it  did  throw  the  isid 
gardens  and  the  drisw-up  into  the  publio  road.  Hm 
proprietor  of  the  public-house  thereupon  erected  bk 
signpost  in  the  highway  some  forty-five  M 
from  the  site  of  the  draw-up.  The  oorponitifla 
threatened  to  have  it  removed. 

Held,  that  the  proprietor  was  entitled  to  reftzais 
such  removal,  as  ttie  facts  constituted  an  agtse- 
ment  between  him  and  the  corporation  in  the  tenni 
of  his  letter,  and  that  such  agreement  was  psit 
performed  by  the  action  of  the  oorporation  and  wsi 
not  an  illegid  agreement  as  sanctkming  the  ecectioB 
of  an  obstruction  in  tbe  highway,  but  waa  withiiL 
the  powers  cooferred  on  the  corporation  by  sedMS 
144  of  the  Metropolis  Management  Act,  1855.-* 
HoABB  &  Co.  V,  Mayok,  &o.,  ofLswishaic,  K,BJ>.\ 
85  L.  T.  281. 

5.  Mofnagemisnt  Acts  —  Sired  —  *^New  street*^-' 
Sewering — Expensee—New  buildifigs  en  one  aide  f^  M 
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sired — Sewer  piU  in  on  new  aide — Liability  of 
frontagere — Highway  forming  boundary  ofmelropolia 
— Meiropolie  Management  Amendment  Act,  1862  (26 
&  26  Viet.  c.  102),  m.  62.  63.— An  old  highway 
which  formed  the  boundary  between  the  pariah  of 
Homsey,  in  tbe  oounty  of  Sfiddleaex,  and  the  panih 
of  Olerkenwell,  in  the  County  of  London,  had 
bnildingB  ereoted  on  the  Hornsey  aide  of  it  for 
almoet  its  whole  length  before  1866,  when  tiie 
Metropolis  Management  Act»  1866,  came  into 
Ojperatum.  On  the  01erkenw«U  tide  there  were 
then  ooly  a  few  houses.  Becently  the  derkenwell 
side  alto  had  been  ooyered  with  bnildiDgs,  and  in 
1898  the  Olerkenweil  Yettry  laid*  down  a  tewer 
under  their  part  of  the  highway  to  receive  the 
drainage  of  the  homes  on  their  side.  It  w«s 
lonod  as  a  fact  that  the  road,  taken  as  a  whole, 
was  sofBoiently  baUt  upon  to  be  a  street  before  the 
Metropolis  Management  Act,  1866,  came  into 
operation. 

Held,  that,  for  the  purpose  of  determining 
whether  the  frontagers  on  the  Glerkenwell  side  of 
the  road  were  liabl«  under  teotionB  62  and  63  of  the 
Metropolis  Managemeot  Act,  1862,  to  contribute  to 
the   expense   of   making   ihe   sewer   as    for  the 


drauutte  of  a  "new  street,"  the  road  muttf  be 
treated  as  a  whole,  and  the  Clerkenwell  side  could 
not  be  treated  as  being  by  itself  a  new  street. 

Judgment  of  Lord  Alverstnne,  L.O.J.,  and 
Kenn^y,  J.  (49  W.  B.  171,  [1901]  1  E.  6.  264), 
affirmed.— Olbrkbitwell  YssTaY  v.  Bdhoitdson, 
6\^.,  346 ;  [1902]  1  K  B.  336  ;  71  L.  J.  K.  B.  198 ; 
86  L.  T.  137. 

6.  Paving  apportionment — Dimnieeal  of  etmmona 
on  ground  of  etreet  not  being  a  new  street  —  Fresh 
apportionment — Birsjudicata — Metropolia  Management 
Acts,  1866-1890.— On  the  9th  of  NoTembt«r,  1898, 
the  H.  Vestry  resolved  that  B.-street  be  paved  as 
a  new  street,  and  apportioaed  the  sum  of 
£37  16f.  8d.  on  the  respondent,  which  he  refused 
to  pay. 

On  the  16th  of  September,  1899,  the  H.  Vestry 
summoned  the  respondeat  for  that  sum,  but  the 
summons  was  dismitted  on  the  gromid  that  B -street 
was  not  a  new  street  within  the  Metropolis  Manage- 
ment Acts. 

On  the  13th  of  June,  1900,  a  resolution  was  passed 
by  the  H.  Vestry  resoinding  the  above  apportion- 
ment, and  on  uie  14th  of  March,  1901,  the  H. 
Borough  Ooundl  resolved  that  B.-Btreet  be  paved 
as  a  new  street,  and  apportioned  on  the  respondent 
tiie  sum  of  £32  16s.  Id.,  which  he  refused  to  pay, 
and  thereupon  the  present  summons  was  issued. 

The  magistrate  held  that  the  adjudication  of  the 
16th  of  September,  1899,  was  oondnsive,  and  he 
dismissed  the  summons. 

Held,  on  the  aathority  of  Reg.  v.  Huichins,  44 
L.  T.  Bep.  364,  and  Wakefield  Corporation  v.  Cooke, 
86  L.  T.  Bep.  198,  that  the  decision  of  the  16  ih  of 
September,  1899,  was  not  conoiosive,  and  theprnsent 
case  should  be  heard  on  its  merits. — SoOTT  v.  Lows, 
K.B.D. ;  86  L  T.  421. 

7.  PMic  heMh — Publie  convenience — Approaches 
— Subway — Trespaas-^Subeoil  of  roadway  and  foot- 
way—Injunction— PMic  Health  (Metropolis)  Act, 
1891  (64  &  66  Vict,  c  76),  s.  44.--Seofflon  44  of  the 
Pablic  Health  (Metropolis}  Act,  1891,  vesto  the 
subsoil  of  the  roadway  in  the  sanitary  authority  for 
the  purpose  of  manng  public  oonveniences ;  in 
makmg  these  it  is  within  tneir  power  to  make  sub- 
ways from  either  side  on  ihe  street  as  a  means  of 
approach.  The  feet  that  the  pablic  may  use  these 
subways  as  a  means  of  pasring  from  one  side  of  the 
street  to  the  other  without  availing  themselves  of 


the  conveniences  does  not  make  the  ooostruction  of 
thtsse  subways  ultra  vires. 

It  is,  however,  a  trespass  upon  the  lands  of  the 
adjoining  owner  to  take  any  portion  of  the  footway 
ai  a  site  for  such,  convenience  or  the  approaches 
thereto,  for  though  section  44  of  the  Act  vests  the 
sabtcnl  of  the  roadway  in  the  sanitary  authority  for 
that  purpose^  the  subsoil  of  the  footways  is  expressly 
excepted,  and  the  nde  that  the  land  usque  ad  medium 
filum  vice  belongs  to  the  adjoining  owner  still  applies 
up  to  the  line  of  the  kerb. 

The  fact  that  the  footway  has  been  reoentty 
widened  makes  no  difference  to  this  rale. — ^London 
AND  Nobth-Wbstbbn  Bailwat  Go  V.  Wbst- 
MiN8TSB(aiAY0B),  Ch.D,  Joyce,  J ,  268;  [1902]  1 
Oh.  269 ;  71  L.J.  Oh.  34 ;  85  L.  T.  644. 

8.  Ealing'— Deficiency  in  rates — Distress  vnrrani — 
Company  to  pay  aU  consolidated  and  other  rates  on 
lands  and  buildings  during  construction  of  railway 
— Buildings  particdly  pulled  down  when  company 
aoquvred  tand^^urisdietion  to  raiS'-TAppeal — Oreat 
Northern  and  City  RiUway  Act,  1892.  s.  69.^The 
respondents,  on  ue  1st  of  Jsnaary,  1900,  aoqaired 
under  their  private  Act  land  upou  which  buildings 
formerly  known  as  30,  Finsbarv-pavement  had 
previoaily  existed  but  did  not  take  actual  phyeical 
occupation  until  October.  1900.  Tae  boildingp  had 
been  puUed  down  about  May,  1899,  at  which  time 
the  respondents  had  no  interest  therein. 

Li  the  valuation  list  in  force  in  Jaauary,  1900, 
being  the  qainquennial  list  made  in  1896,  these  pre- 
mises were  assessed  at  £292  rateable  value.  In  1899 
a  supplemental  valuatiou  list  was  made  for  ttie  parish 
by  which  this  property  was  proposed  to  be  taken 
out  of  rating,  as  it  was  then  vacant  land.  The  list 
was  duly  confirmed  on  the  24th  of  November, 
1899,  but  did  not  come  ioto  operatioo  until  the  6ch 
of  April,  1900.  On  the  4th  of  April,  1900,  a  pro- 
visional list  continuing  the  property  in  the  valua- 
tion list  was  made  and  duly  conflrmod.  A  poor  rate 
was  duly  made  on  the  8th  of  May,  1900,  and 
another  on  the  6th  of  November,  1900,  and  the 
respondents  were  rated  upon  the  rateable  value  at 
which  the  p**emises  were  assessed  in  the  provisional 
lisi— viz.,  £292. 

Upon  Uie  respondents  being  summoned  to  show 
cause  why  they  had  not  paid,  and  refused  to  pay, 
the  rates,  the  respondents  objected  that  at  the  tune 
the  rates  were  made  the  land  was  vacant  land  not 
built  upon.    The  justices  dismissed  the  •ummons. 

Held,  tbattHe  justices  were  right,  the  question 
of  non-liability  having  been  properly  raisea  before 
them,  the  point  raised  involving  a  question  of  juris- 
diction to  rate,  and  not  merely  a  matter  of  appeaL 
—St.  Stbphbk'b  (Ohubohwabdivb)  v.  Gbiat 
NoBTHSitN  AND  Otty  Bailway  Oo.,  K,B.D.,  396; 
86  L.  T.  390. 

9.  Bating—Poor  rate— Valuation  list — Omission  to 
give  notice  of  increase  of  vcduation — Befusal  to  pay 
increased  rate — Apjdioation  for  distress  warrant-^ 
Objection  to  issue  of  warrant^Appeal  against  vaUus- 
tion  list— Valuation  (M^ropolis)  Act,  1869  (32  &  33 
Vict.  c.  67),  ss,  9,  46.— Where  the  overseers  of  a 
parish  raise  the  gross  or  rateable  value  of  a 
hereditament,  and  no  notioe  of  such  alteration,  as 
required  by  section  9  of  the  Valuation  (Metropolis} 
Act,  1869,  has  been  served  upon  the  occupier  of  the 
hereditament,  the  occupier  cannot,  on  tbe  applica- 
tion for  a  distress  warrant  to  recover  the  balance  of 
the  rat»,  raise  the  objection  fhat  no  such  nutioe  had 
been  Stfmd  upon  him,  thatobj«ctioa  b«-iog  one  that 
could  oiily  be  raised  by  an  appeal  against  the 
valuation  liit  or  against  the  rate. — WBSTiiursTXB 
OospoBATioir  V.   ABjrr  asd  Naty  Axtzhjaby 
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Supply  (Limited),  K.B.D.,  681 ;  [1902]  2KB. 
125 ;  71  L.  J.  K.  B.  546. 

10.  Street— **  New  street'*-- Widening  of  old  street 
— Paving  expenses — Liahility  of  fronttigers — Metro- 
polis  Management  Acts,  1855  (18  &  19  Vict,  c  120), 
s.  105;  1862  (25  &  26  Vid,  c.  102),  m.  77,  112— 
Public  HeaUh  Act,  1875  (38  &  39  Vict,  c  55),  s. 
I50'-London  Building  Act,  1894  (57  &  58  Vict.  c. 
ccxiii,),  $s.  d,  215. — ^Where  an  old  Btreet  repairable 
by  the  iiibabitanta  at  large,  and  having  hoowa  npon 
one  side  of  it,  is  widened  by  the  addition  of  a  longi- 
tudinal strip  of  land  of  a  substantial  width  upon 
the  opposite  side,  the  strip  so  added  becomes  itself 
a  new  street,  and  the  expenses  of  paiing  the  added 
strip,  whether  under  the  Metropolis  Management 
Acts,  1855  and  1862,  or  the  PuUic  Health  Act,  1875, 
must  be  apportioned  solely  among  the  owners  of 
property  aoutting  upon  that  strip,  and  not  upon 
the  owners  of  property  abutting  upon  the  old 
street. 

Richards  v.  Kes8ick,{im%)  57  L.  J.  M.  0. 48,  and 
White  Y.  Fulham  Vestry  (1896)  74  L.  T.  425, 
approved.  —  Pbopbbty    ExoHAiraB  (Limited)  v. 

WANDSWOBTH   BOABD  OF   WOBES,  G.A,  ;    [1902]  2 

K.  B.  61 ;  71  L.  J.  K  B.  515 ;  86  L.  T.  481. 

See  also  Looal  Qovemment,  7,  8,  9,  12;  Vendor 
and  Porohaser,  12. 

MINES:— 

1.  Clay — Mines  and  other  minerals — Baitway 
company —Purchcue  of  surface — **  Mineral'* — Bail- 
ways  Glauses  Consolidation  Act,  1845  (8  &  9  Vict,  c. 
20),  M.  77,  78. — ^The  principles  governing  cases  like 
Hext  V.  QiU,  (1872)  L.  B.  7  Ch.  699,  which  deal 
with  a  reservation  of  minerals  by  virtue  of  a  grant 
or  contract,  are  not  applicable  to  the  determination 
of  cases  arising  out  of  a  statutory  reservation  of 
minerals,  like  that  contained  in  section  77  of  the 
Bailways  Glauses  Oonsolidation  Act,  1845. 

Though  a  mineral  i>rt7n^  fade  incdudes  anything 
lying  under  the  land  which  has  a  value  of  its  own 
as  being  capable  of  being  used  independently  of  the 
land,  yet  that  rule  may  oe  modified  b^  the  circum- 
stances of  the  case  whelkre  the  mineral  m  question  is 
excepted  only  by  virtue  of  a  statutory  reservation, 
day  forming  tiie  surface  or  subsoil  and  conititu- 
tinff  "  the  land  "  purchased  for  the  purp^Mes  of  the 
undertaking  is  not  a  "  mineral  **  within  section  77 
of  the  Bailways  Clauses  Consolidation  Act,  1845,  as 
interpreted  by  Lord  Provost  and  Magistrates  of 
Glasgow  v.  Farie,  (1888)  13  App.  Cas.  657. 

Semble,  the  same  day  may  be  a  mineral  in  one 
district  and  not  in  another. — Gbsat  Westsbit 
Bailway  Co.  v.  Blades.  Ch.D.  Buddey,  J.; 
[1901]  2  Ch.  624 ;  70  L.  J.  Ch.  847 ;  85  L.  T.  308. 

2.  Coalmwte — Bules-^Enforcementhy agent — Breach 
^Cood  Mines  Begulation  Act,  1887  (50  &  51  Vict  c. 
58),  s.  49,  r.  1 ;  «.  50 — Inspector  of  mines — Dismissal 
of  ir^ormation  —  "  Person  aggrieved  "  —  **  Either 
party  '* — Summary  Jurisdiction  Acts,  1857  (20  &  21 

Vict.  c.  43,  s.  2)  and  1897  (42  &  43  Vict,  c  49,  s.  33). 
— An  information  laid  by  an  inspector  of  cosl 
mines  against  the  agent  of  a  certain  coal  mine  for 
an  ofTence  ag^ainst  the  Coal  Mines  Begulation  Act, 
1887,  was  Ssmissed,  and  on  his  application  the 
justices  stated  a  case,  which  purported  to  be  stated 
under  section  33  of  the  Summary  Jurisdiction  Act, 
1879. 

Whaa  the  case  came  up  for  argpiment  a  prelim- 
inary objection  was  taken  by  the  respondent  that 
the  inspector  was  not  a  '*  person  aggrieved"  within 
the  meaning  of  section  33. 

Held,  that  a  case  muit  be  taken  to  have  been 
stated  under  section  2  of  the  Summary  Jurisdic- 


tion Act,  1857,  and  under  section  38  of  tiie  Aot  of 
1879,  read  together,  the  earlier  of  which  Acts  pro- 
vides that  **  either  party  "  may  apply  to  have  a  case 
stated. 

Held,  also,  that  the  justices  ware  right  in  refunig 
to  convict  the  agent  of  the  mine  for  failing  to  cause 
adequate  ventilation  to  be  provided  in  the  mine. — 
Stoebs  v.  MrrciHBSON,  K.B.D,,  553;  [1902]  1 
K  B.  857 ;  71  L.  J.  K  B.  677 ;  86  L.  T.  767. 

8.  Payment  of  miners  according  to  amount  exeavaied 
-^New  South  Wales  Coal  Mines  Begulaiion  Act,  1896 
(60  Vict.  No.  12),  s.  38,  sub-section  l—Conatructiom. 
— ^The  respondent  ha^g  been  convicted  of  ooo- 
travening  secdon  38,  sub-seotion  1,  of  the  New 
South  Wes  Coal  Mines  Begulation  Act  of  1896  bv 
not  paying  his  miners  aooordin|^  to  the  actual 
weight  gotten  by  them  of  the  mineral  oontraoted 
tolM  Botten, 

Held,  that  on  the  true  construction  of  the  section, 
as  it  appeared  that  by  the  contract  of  employment 
the  mmers  were  to  be  paid  according  to  uie  yard- 
age of  excavation,  which  had  no  neoesaaxy  or 
constant  relation  to  the  amount  of  mineral  gotten, 
the  Act  was  inapplicable  and  the  conviction  was 
erroneous.— Humble  v.  Humfhbsys,  P.O. ;  [1902] 
A.  C.  207  ;  71  L.  J.  P.  C.  18 ;  85  L.  T.  563. 

See  also  Lands  Clauses  Acts,  2 ;  Settled  Land, 
10;  Vendor  and  Purchaser,  14. 

MISTAKE.— See    Company,    1,    37;    Yendor   and 
Purchaser,  11, 15. 

MOBTGAGE  :— 

1.  Agreement  to  execute  a  legal  mortgage — Prcvtsions 
of  legal  mortgage — Construction  of  agreem^ti — Con- 
solidation— Conveyancing  and  Law  of  Property  Ad^ 
1881  (44  &  45  Vict,  c  41),  «.  17.— An  agreement  in  a 
memorandum  of  equitable  mortgage  that  the  mort- 
gagor will  execute  a  legal  mortage  of  the  yoperiy 
''with  such  powers  and  provisions  and  in  sooa 
form  as  *'  the  mortgagee  **  may  require  for  further 
securing  the  said  principal  moneys  and  interest,** 
does  not  enable  the  mortgagee  to  insist  upon 
the  insertion  in  the  leical  mortgage  of  a  dlaose 
excluding  section  17  of  the  Conveyancing  and  Law 
of  Property  Act,  1881 ;  and  consequently  the 
mortgap;ee  cannot  consolidate  the  equitable  mort- 
gage with  another  mortga^  from  the  same  mort- 
gagor, upon  the  latter  seekingtoredeem  that  other 
mortgage  alone. — Fabmeb  v.  Pitt,  Ch.D.  Byrne, «/., 
453;  [1902]  1  Ch.  954 ;  71  L.  J.  Ch.  500. 

2.  Costs — Price  of  redemption — Costs  of  preparing 
mortgage  deed — Costs  of  applioation. — 'Ae  ooets  erf 
preparmg  a  mortgage  deed,  investigating  title,  and 
paying  stamp  du^  and  survey  fees,  ^diioh  are  not 
paid  at  the  tune  of  the  completion  of  the  mortgage, 
are  not  mortgagee's  costs  which  can  be  added  to 
the  price  of  redemption.  They  form  a  simple  oon- 
tract  debt  between  the  mortgagor  and  the  mort- 
gage.—Wales  v.  Cabb,  Ch.I).  FarweU,  J.,  318; 
[1902]  1  Ch.  860 ;  71  L.  J.  Ch.  483 ;  86  L.  T.  288. 

3.  Priority  —  Portion  —  Mortgage  pursuant  to 
order  of  court  to  raise  two  out  of  three  portions 
charged  on  real  estate.  —  Under  the  will  €d  a 
testator  who  died  in  1851  three  sums  of 
£5,000  for  children's  portions  were  chuged 
on  Ids  real  estate.  In  1880  two  of  the  por* 
tions  had  become  raisable,  and  in  an  aotion 
brought  for  tiie  purpose  of  clearing  the  estate  from 
charges  an  order  was  made  in  1882  direotins  that 
the  two  portions  should  be  raised  by  a  mortnge 
of  the  estate  to  a  person  who  was  willing  to  Tend 
the  money,  such  mortgage  to  be  settled  by  the 
judge.    The  mortgage  as  settled  contained  redtab 
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of  the  tiile  to  the  poitioiis  and  of  the  piooeedings 
in  the  action,  ana  was  expzesBed  to  be  without 
prejudioe  to  any  charge  whidi  might  be  snbeisting 
in  the  mortgaged  hereditaments  under  the  will. 
The  money  was  paid  by  the  mortgagee  into  court, 
and  was  aiterwards  dietributed  among  the  persons 
interested.  In  an  action  by  tiie  mortgagee  claiming 
priority  over  the  persons  interested  in  the  remaining 
portion, 

Held,  that  the  court,  in  fulfilling  the  testator's 
directions,  which  was  its  only  duty,  could  not  have 
intended  to  place  two  of  the  portions  in  a  better 
position  than  the  third,  or  to  give  the  mortgagee  a 
charge  for  the  two  in  prioritjr  to  the  third,  which 
was  from  the  first  equally  entitled  to  a  like  charge 
under  the  wfll : 

Held,  therefore,  that,  notwithstanding  that  the 
third  portion  was  at  present  only  charged  in 
equity  by  irirtue  of  the  will,  whereas  the  plaintiff 
had  a  legal  mortgage  sanctioned  by  the  court,  the 
plaintiff  was  only  entitled  to  a  charge  on  the 
estate  for  the  two  sums  of  £6,006  pari  pcMu  with 
the  third  sum  of  like  amount. — ^NiGHnNGALE  v, 
BXYNOLDS,  Ch.D.  Kekeunch,  J.  ;  [1902]  2  Oh.  117 ; 
71  L.  J.  Gh.  586  ;  86  L.  T.  708. 

4.  Bedemptum — Option  to  lender  to  enter  into 
partner9hip  toith  the  mortgagor  upon  terms  affecting 
the  mortgcLged  property — Option  to  he  exerdaed  within 
time  limited  for  redemption — Independent  agreement. 
—Prior  to  July,  1898,  the  plaintiflii  advanced  to 
the  defendant  £5,000  upon  the  security  of  a  ship 
and  other  property^  upon  the  terms  of  an  agree' 
ment  made  between  tbem  on  the  23rd  of  April, 
1896,  whereby  the  money  was  not  to  be  called  in 
or  paid  for  two  years,  and  the  plaintiffs  might  at 
any  time  within  the  two  years  elect  to  enter  into 
pwtnership  with  the  defendant  upon  the  terms  of 
their  releasing  the  mortgage  debt,  and  the  ship 
and  other  propwty  becoming  partnership  assets. 

On  the  27th  of  June,  1898,  uie  defendant  mort- 
gaged to  the  plaintiffs  certain  wharves  at  Norwich 
to  secure  £2,000,  part  of  the  £5,000  then  owing. 
The  mortgage  deed  gave  time  for  payment  of  this 
sum  of  £^000  until  the  27th  of  December,  1898. 

On  the  9th  of  July,  1898,  another  asreement  was 
entered  into  between  the  plaintiffs  and  the  defend- 
ant. It  recited  the  agreement  of  1896 ;  that  the 
plaintifb  had  not  entmd  into  partnership;  that 
the  plaintiffs  had  applied  for  and  the  defendant 
was  unable  to  pay  the  £5,000,  and  had  requested 
the  plaintiffs  to  extend  the  term  of  two  years  for  a 
further  period  of  five  years;  and  it  was  thereby 
agreed  (1)  that  the  plaintiffs  might,  within  five 
years,  elect  to  enter  into  partnership  with  the 
defendant;  (2)  that  the  plaintiffs  should  in  that 
event  release  the  def enduit  from  the  payment  of 
the  £5,000,  and  transfer  the  mortgaged  property 
for  the  purposes  of  the  partnership;  (3)  that  the 
capital  of  the  partnership  property  shocdd  belong 
to  defendant  and  plaintiffs  in  equal  shares. 

In  February,  1^,  the  plaintiffs  exercised  their 
option  and  commuijioated  to  the  defendant  their 
intention  to  enter  into  partnership  with  him.  The 
defendant  refused  to  comply,  uleging  that  the 
effect  of  the  agreement  was  to  render  the  property 
irredeemable,  and  that  it  was  an  UlegiJ  dog  on  the 
equity  of  redemption. 

Hdd,  that  tiie  agreement  of  the  9th  of  July, 
1898,  was  subsequent  to  and  independent  of  the 
original  mortga^  bargain;  and  that  there  being 
nothing  unconscionable  or  unfair  in  the  agreement 
in  itself,  the  fact  that  the  parties  to  it  stood  at  the 
time  in  the  rdation  to  each  other  of  mortgagor 
and  mortgagee,  did  not  prevent  the  agreement 
being  enforceable. 


Decision  of  Buckley,  J.  (49  W.  B.  188),  aflOrmed 
on  different  grounds. — Lislb  v.  Bskvb,  C,A,,  231; 
[1902]  1  Oh.  53;  71  L.  J.  Oh.  42  ;  85  L.  T.  464. 

5.  Bedemption—Public-houee — **Tied  Jioiue** — 
Clogging  redemption — **  Once  a  mortgage  aXwaye  a 
mortgage  " — Covenant  to  continue  after  redemption, — 
A  covenant  in  a  mortgage  of  a  leasehold  publio- 
house  that  the  mortgagor  shall  during  the  continu- 
ance of  the  term,  whether  or  not  any  principal 
money  or  interest  is  still  owing  on  the  security,  buy 
his  beer  only  from  the  mortgagees,  is  a  dog  on  the 
equity  of  redemption,  as  it  prevents  the  mortgagor 
getting  bade  the  property  unimpaired  after  payment 
of  nrindpal  moneys  and  interest  due  on  the  security. 

fie  is  therefore  entitled  on  redemption  to  an 
assignment  of  the  premises  free  from  the  covenant. 

Decision  of  the  Oourt  of  Appeal  (48  W.  B.  629, 
[1900]  2  Oh.  445)  afBrmed. 

Santley  v.  Wtlde,  48  W.  B.  90,  [1899^  2  Oh.  474, 
disapproved  by  Lord  Macnaghten  and  Lord  Davey. 
—NOAXXfl  V.  BlOB,  E,L.,  805 ;  [1902]  A.  0.  24;  71 
L.  J.  Oh.  139 ;  86  L.  T.  62. 

6.  Redemption  action — Option  to  purchaee^Stipula- 
tion  that  mortgcigee  may  purchase  mortgaged  security 
at  floDcd  price  unthin  definite  time — Clog  on  equity  ef 
redemptson* — ^A  stipulation  in  a  mortgage  that  the 
mortgagee  shall  have  the  option  to  purchase  the 
whole  or  any  part  of  the  mortgaged  security  at  a 
fixed  price  within  a  definite  time  is  invalid  as  a  clog 
on  the  equity  of  redemption. — Jabbah  Tdcbsb 
AND  Wood  Payino  Oobpobatioit  v.  Sahtjxl, 
Ch.D.  Kehewich,  J.^  601. 

7.  Shares — Fluctuating  security — No  day  fixed  for 
payment — Sale  hy  mortgagee, — ^The  defendants,  who 
were  stockbrokers,  bought  certain  shares  on  behalf 
of  the  plaintiff.  In  pursuance  of  an  arrangement 
between  the  plaintiff  and  the  defendants  the  shares 
were  entered  on  the  register  in  the  name  of  the 
defendants,  and  hdd  by  them  as  security  for  the 
purchase-money.  The  defendants  made  repeated 
applications  to  the  plaintiff  for  payment  of  the 
purdiase-money,  but  never  recdved  more  than  a 
portion  of  it.  The  company  announcing  a  scheme 
of  reconstruction,  the   defendants  wrote   to   the 

giintiff  for  instructions  and  for  payment  of  his 
bt.  Becdving  no  reply  they  applied  for  shwes 
in  tiie  new  company  ui  thdr  own  names.  They 
subsequendy  sold  these  diares  in  the  belief  that 
they  were  riffhtfnl  owners.  The  plaintiff  now 
alleged  that  the  sale  was  improper  and  daimed 
redemption  cd  the  shares,  or  in  the  alternative 
danutfes  for  improper  conversion. 

Held  (by  Stirling  and  Oosens-Hardy,  Ii.JJ., 
Vaughan  Williams,  KJ.,  dissentiente),  that  the 
defendants,  as  mortgagees  of  the  shares  with  no 
fixed  time  for  payment,  were  entitied  to  sdl  them 
on  giving  reasonable  notice  to  the  mortgagor ;  that 
their  letters  to  the  plaintiff  demanding  payment 
constituted  such  notice;  and  that  they  were  not 
preduded  from  exercising  their  power  of  sale  by 
the  fact  tiiat  they  sold  in  the  bdief  that  they  were 
absdute  owners ;  consequently  the  sale  was  good, 
and  the  defendants  were  only  liable  to  account  for 
the  proceeds  as  mortgagees. 

Decision  of  FarweU,  J.  (49  W.  B.  167,  [1901]  1 
Oh.  70),  affirmed.— Devebgss  v.  Sandbman,  Olakk, 
&  Oo.,  a  A.,  404;  [1902]  1  Oh.  579;  71  L.  J.  Oh. 
828  ;  86  L.  T.  269. 

See  also  Infant,  1 ;  Oovenant,  1;  Limitations, 
Statute  of,  8;  Prindpal  and  Sure^2;  Settied 
Land,  11;  Solidtor,  4;  Vendor  and  JPurchaaer,  8. 

NATAL.  LAW  of  :— 

1.  Fraud  —  Ptescription  —  Boman^Dutch  law* — 
Where  the  same  fraod  which  has  induced  a  con- 
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tract  has  also  opeiated  to  depiiTe  a  plaintiif  of  his 
other  remedies,  the  cuiw  dolt  is  still  open  to  htm, 
and  under  the  Boman-Datah  law  for  the  general 
period  of  pn^soription.  whioh  is  thirty  years. — 
DonauLS  v.  Sandkb,  P.O.,  676 ;  [1902]  A.  0.  437 ; 
86  L.  T.  633, 

2.  PricHce — Appeal — Special  leave — Gonvietion  by 
special  court — Acting  judge — Colonial  Laws  Validity 
Act — Construction, — The  obvious  meaning  of  the 
Colonial  La«rs  Vttlidity  Aot  (28  &  29  Viot.  o.  63)  is 
to  preserve  to  the  Imperial  Parliament  a  right  to 
legislate  for  a  colony  to  which  a  local  legi^ture 
has  been  assigned,  and  to  forbid  the  local  legislatore 
to  enact  anything  repogoant  to  Imperial  legisla- 
tion so  effected,  but  not  otherwise  to  derogate  from 
the  general  powers  of  Odonial  legislatures. 

An  acting  judge  of  the  Supreme  Court  is  a  judge 
thereof  within  the  meaning  of  Natal  Bpedal  Court 
Act,  No,  14  of  1900. 

Special  leave  to  appeal  from  a  conviction  by  a 
Special  Court  of  N'fttal  (constituted  under  the  said 
Act)  refused. — ^Thb  Qubkut  v.  Mabais,  Maeais, 
Ex  PABTE,  P.C. ;  [1902]  A.  C.  61 ;  71 L.  J.  P.  0.  32 ; 
85  L.  T.  363. 

NEaLIQENOB  :— 

1  Breach  of  duty — Contractual  rekUion — BeMess 
misrepresentation  apart  from  fraud  —  Cause  of 
action, — The  defendant,  a  professional  water-fiader, 
undertook  for  reward  to  indicate  a  spot  upon  the 
plaiotiff's  land  where  a  supply  of  water  might  be 
found.  He  marked  out  a  spot  where  he  stated 
definitely  water  would  be  found  at  a  particular 
dep'h  from  the  surface.  The  plaintiff  on  the  faith 
of  this  statement  bored  to  a  depth  exceeding  that 
named  by  the  defendant,  but  found  no  water.  The 
plaintiff  brought  an  action  in  the  county  court  to 
recover  the  expense  of  boring.  The  county  court 
judge  found  that  the  defendant  made  the  state- 
ment recklessly  but  did  not  find  that  he  made  it 
fraudulentiy. 

Held,  that  the  contractual  relation  between  the 
parties  imposed  on  the  defendant  the  duty  to  refrain 
from  making  reckless  statements ;  that  the  defend- 
ant had  committed  a  breach  of  this  duly,  and  was 
therefore  liable  in  an  action  for  damages. — ^P&rrrT 
V.  OhtTiT),  KB.D.  ;  71  L.  J.  K  fi.  512. 

2  Breach  of  duty — False  evidence  —  Wrongful 
conviction — Conviction  unreversed — Cause  of  action, 
—  An  action  to  recover  damages  for  a  breach 
of  duty  whereby  the  plaintiff  was  wrongfully 
convicted  of  an  offence,  or  for  negligently 
giving  untrue  evidence  whereby  the  plaintiff 
was  so  convicted,  cannot  be  maintained  while 
the  conviction  stands.  —  Bynob  v.  Bane  of 
EwGLAWD.  CA.,  359;  [1902]  1  K.  B.  467;  71 
L.  J.  K.  B.  208 ;  86  L.  T.  140. 

3.  Negligence— Damage  hy  electricity — Statutory 
powers, — The  respo  dent  companies  were  authoriacd 
by  statute  to  w(xrk  tramways  by  electric  power, 
and  provision  was  made  that  in  the  event  of  any 
electric  leak  taking  place  and  damage  being  caused 
by  electrolysis  or  otherwise,  that  the  companies 
should  make  good  the  damage,  &c.,  and  abo  that 
the  tram  rails  were  not  to  be  used  for  the  return  of 
the  electric  current  without  consent,  which  was 
obtained  upon  oondirions  as  to  reversing  the 
direction  of  the  current,  Ac,  and  removing  the 
danger.  A  short  part  of  the  tramway  was  not 
authorised  by  statute.  Certaoi  disturbances  in  the 
workmg  of  the  appellants'  sabmarine  telegraph 
took  place,  cauien  by  fleotritit^  wbich  had  been 
stored  by  respondents  and  used  m  propelling  their 
oars  on  the  above  lines.    This  was  brought  about  by 


a  part  of  the  eleotrioity  which  escaped  from  the 
tram  raili  and  reached  the  appellants'  cable.  It 
was  aftarw«rds  discovered  that  the  diatorbanoss 
might  be  effectively  provided  against.  The  leaoli 
was  pecuniary  loss  to  the  appellants. 

Held,  (I)  that  the  respondents  were  not  liable  at 
common  law  within  the  principle  of  Fietcher  v. 
Bylands,  L.  B.  3  H.  L  330,  17  W.  E.  Dig.  17. 
there  being  no  tangible  injuiy  caused  by  any  un- 
lawful use  of  their  tramwav  by  the  respondents ; 
(2)  nor  under  the  statutes. — BASTKBif  Ain>  South 
Afbioak  Telbgbaph  Co.  V,  Oapb  Towv  T&ak- 
WAY  Co., P.a,  657 ;  [1902]  A.  C.  381 ;  86  L.  T.  457. 


4.  Injury — Nervous  shock  resulting  from^ 
Damages — i20mofefMM.^>Damag««  for  injories  wliieh 
result  from  a  nervous  shock  occasioned  Hy  fright, 
although  unaooompanied  by  any  actual  physiosl 
impact,  may  be  recovered  in  an  action  for  n^gii- 
genoe  if  such  fright  is  followed  l^  oonflequent 
physical  damage  to  the  plaintiff.  Such  damages 
are  not  too  remote. 

Victorian  Railway  Commissioners  v.  CouUae  (37 
W.  B.  129,  13  App.  Cas.  222)  considered,  and  not 
followed.— DULIBTT  V.  Whttb,  K.B.D.^  76;  [1902] 
2  K  B.  669  ;    70  L.  J.  K.  B.  837  ;  85  L.  T.  126 

5.  Third  partus  intervening  act  of — LiabOHy — 
Effective  cause  of  damage, — ^The  defendants*  servants 
shunted  some  vehicies  on  to  a  siding  which  was  on 
an  incline  mnniog  down  to  a  level  crossing  over  a 
highway.  The  siding  had  a  oatoh-point  which 
would  have  prevented  the  vehicles  if  set  loose  from 
running  down  the  incline,  but,  for  the  oonvemesice 
of  their  shunting  operations,  the  defeodanti* 
servants  did  not  place  the  vehicles  beyond  the 
catch-point,  but  screwed  down  their  brakes  aod  left 
them  in  a  position  in  which  they  would  not  have 
caused  any  damage  if  not  interfered  witlu  Some 
boys,  however,  trespassing  on  the  siding,  unaerewed 
the  brakes  and  detached  a  vehicle,  which  ran  down 
the  incline  and  injured  the  plaintiff,  who  wm  law- 
fully passing  along  the  highway  over  the  level 
crossing.  The  defendants  were  aware  that  boys 
were  in  the  habit  of  trespassiog  on  the  siding  and 
meddling  with  vehides  placed  upon  it. 

Held,  that  the  defendants  were  UaUe  lor  the 
damage  sustained  by  the  plaintiff,  sinoe  ihaiv  wars 
aware  of  the  danger  of  interference  with  the 
vdiides,  and  negligently  omitted  to  take  reanonabln 
precautions  to  prevent  the  oonsequenoes  of  that 
interference.— Mo  DowAlx  v.  O&bat  Wbbtkbs 
Railway  Co.,  KB.D,;  [1902]  1  E.  B.  618;  71 
L.  J.  E.  B.  330 ;  86  L.  T.  558. 

See  also  B«ilment,  1;  ICaster  and  Servant,  SI, 
32 ;  Bailway,  3 ;  Ship,  2,  9,  15. 

NEW  SOUTH  WALBS,  LAW  of  :— 

1.  /nooms  tarn — Dedtidion  of  fair  real  in  rtepedt  of 
Orown  lease, — Held,  under  New  South  Wales  Iiaad 
and  Inoome  Tax  Assessment  Act,  1895,  thai 
respondent,  who  carried  on  the  business  of  agrasiar 
on  land  held  under  a  Crown  lease  (and  thereioie 
exempt  from  land  tax),  was  not  entitled  to  dednot 
from  the  taxable  amount  of  his  inoome  in  1899  a 
sum  reprf'senting  the  fair  rental  value  of  the  loeee 
hold  premises  and  improvements  thereon  for  that 
year.  The  deduction  u  not  authorized  by  ieotion 
28,  the  rental  value  not  being  an  outgoing,  loss,  or 
expeose  within  the  meaning  of  that  seotian. — 
CoMMissioNBBa  OF  TAXATION  V.  Airni*L,  P.C; 
[1902]  A.  C.  422 ;  86  L.  T.  783. 

2.  Land  Tax— Glebe  lands  Ui  on  leases — Ueer  amd 
occupation— Exemption  from  loos. — Held,  that  under 
the  New  South  Wales  Land  and  Inoonie  Tmx, 
Assessment  Act,  1895,  i.  11,  glebe  lands  by  Orown 
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grant  Tested  in  the  respondents  for  peroohuJ  ohnrdh 
purposes  in  oonneotion  with  the  Ohnroh  of  Eagltnd 
bat  let  on  building  leMes  or  sab-divided  for  that 
pnrpose  were  not  exempt  from  assessment  for  land 
tax  as  being  lands  oooapied  or  used  exolasively  in 
oonnAotion  with  pablio  cdaritable  purposes  or  a 
ohnroh.— OoMiassiONB&s  of  Taxation  v,  St. 
Mabe*S  Glb3K,  P.(7.;  [1902]  A.  G.  416;  86  L,  T. 
629. 

3.  Leom — Suspemicn  of  pcutorcU  lecue — OorM>en9a- 
U'on-'New  South  Wales  Mining  Act,  1874  (37  Vict. 
No.  13),  M.  13, 25 — Construction. — Held,  that  seotion 
13  of  the  Ne«7  South  Wales  Bfining  A.ot  of  1874  is 
plaia  and  unambiguous.  It  confers  on  the  Gbvemor 
power  to  suspend  a  pastoral  lease  so  far  as  may  be 
neoessary  for  oertun  defined  purposes  relating  to 
the  public  safety  and  welfare.  That  pover  is  not 
oonnned  to  lind  unoultiTated  or  unimproved,  or  to 
water  flowing  in  a  natur«l  wateroourse.  The  effeot 
of  suspension  is  that  while  it  lasts,  and  so  far  as  it 
extends,  all  the  rights  of  the  lessee  derived  from 
the  lessor  are  in  a^yanoe,  and  the  lessor  is  in  the 
same  potition  as  if  the  lease  had  never  been  granted, 
and  accordingly  can  resume  possession.  The  com- 
pensation to  which  the  l«»ssee  is  entitled  is  limited 
to  the  return  or  remission  of  rent,  no  provision 
bein^  made  for  cases  where  compensation  so 
reetnoted  is  inadequate : 

Held,  further,  that  the  oonstruotion  of  section  13 
cannot  be  controlled  by  s«»otion  25  which  related  to 
a  different  subject —OooE  v.  Bioketson,  P.C7. ; 
[1901]  A.  0.  588 ;  70  L.  J.  P.  0.  113 ;  85  L.  T.  1. 

4.  Practice — Appeotlable  value — I$8ue  cm  to  appeod- 
able  value  to  he  decided  hy  Court  of  Appeal — 
AdmisiihUity  of  affidavits— New  South  Walee  Mining 
Act,  1874  (37  Vict.  No.  13).  «.  115.— Sectiom  115  of 
the  New  South  Wales  Mining  Act,  1874,  gives  a 
right  of  appeal  to  the  Supreme  Court  in  mioing 
oases  where  the  amount  involved  is  not  less  than 
£500. 

Held,  that  the  Supreme  Oourt  was  wrong  in 
refusing  to  hear  an  appeal  on  the  ground  that  the 
value  should  be  found  and  stated  by  the  court 
u>pealcd  from,  and  could  not  be  ascertained  by 
themselves  on  affidavit. 

SouUy  V.  Mum,  (1893)  14  N.  S.  W.  B.  289, 
overruled.  —  Falensbs  Gold  Mining  Co.  v. 
MoKiKNKEY,  P.  a. ;  [1901]  A.  C.  581 ;  70  L.  J.  P.  0. 
116 ;  85  L.  T.  361. 

5.  Railway — Agreement  to  construct  a  railway 
jointly  —  Construction  —  Rights  of  joint  owners, — 
Where  two  colliery  companies  agreed  to  coustruct  a 
railway  between  their  respective  coUiories  and  the 
Government  railway,  snd  by  the  Nt«w  South  Wales 
Act  which  empowered  the  same  it  was  provirled 
that  the  new  railway  should  be  open  to  the  public 
upon  payment  of  a  toll  to  the  two  cooapanies  for 
every  ton  of  gonds  carried  for  the  public,  and  that 
owners  and  occupiers  of  lands  traversed  by  the 
railway  might  construct  branch  railways  communi- 
cating therewith. 

Held,  that,  in  the  absence  of  prohibitive  words 
in  the  agreement,  either  colliery  company  was  at 
liberty  to  construct  a  branch  rulway  and  have  its 
coal  thence  brought  to  the  joint  railway  carried 
over  it  free  of  the  toll,  which  was  chargeabla  only 
to  the  public. — CALiSDoiriAK  Coal  Co.  v.  Seaham 
Colliery  Co.,  P.C. ;  [1901]  A.  C.  554 ;  70  L.  J. 
P.  0.  105 ;  84  L.  T.  785. 

NEW  ZEALAND,  LAW  of  :— 

1.  ConfiscfttUm — Regrant  of  native  lands — Trust — 
Cmistructum  of  regrant^ — ^The  expression  *<  to  be  held 
in  trust  ^^  ior  a  definite  class  of  persons  is  not 


always  sufficient  to  create  an  equitable  right  or 
obligation  which  can  be  enforced  by  legal  pro- 
ceedings. 

KinS)ch  ▼.  Secretary  of  State  for  India  in  OouneUf 
[1882]  7  App.  Cas.  625,  referred  to. 

By  an  agreement  in  1870  between  the  Gbvem- 
ment  of  New  Zealand  and  certain  natives  whose 
names  were  scheduled  thereto  (which  agreement 
was  afterwards  incorporated  in  the  Mohaka  and 
Waikare  District  Act,  1870),  it  was  provid<Hl  that 
the  blocks  of  lands  in  suit,  over  which  the  Govern- 
ment had  by  force  of  a  proclamation  in  1867  issued 
under  the  New  Zealana  Settlement  Act,  1863  an 
absolute  power  of  disposition,  native  titles  having 
been  thereby  extinguished,  should  be  allotted  tc 
T.,  a  Maori  chi**f,  atid  held  in  trust  by  him  "  hi  the 
manner  provided  or  hereinafter  to  be  provided  l^ 
the  General  Assembly  for  native  lands  aeld  under 
trust."  In  a  suit  by  the  appellants  against  T.'s 
devisees  thereof  to  declare  that  the  said  block  was 
held  by  T.  as  a  trustee  for  the  loyal  owners  thereof 
according  to  native  custom  and  usage  the  natives 
beneficially  entitled  thereto. 

Held,  that,  under  all  the  circumstanoes  and  not- 
withstanding the  words  of  trust  in  the  agreement, 
T.  took  absolutely  and  b«*nefioially ;  and  that  the 
respondents  wera  not  affected  bv  any  trusts  in 
favour  of  the  appellants.  The  sllottees  of  each 
block  comprited  in  the  agreement  or  their  successors 
were  the  onlypersons  beneficially  entitled  thereta 
~Tb  Tbira  Tb  Paea  V.  Te  Boeba  Tabbha,  P.O. ; 
[1902]  A.  a  56 ;  71  L.  J.  P.  C.  11 ;  85  L.  T.  558. 

2.  PuhUc  Works  Act,  1894— Land  taken  for  pubUe 
purposes  —  Compensation  —  Omission  to  challenge 
amount  of  daim — Ptrwer  of  court  to  grant  rdief. — 
Under  the  New  Zealand  Public  Works  Act,  1894 
(58  Vict.  No.  42),  if  land  is  required  for  public 
purposes,  the  Gjvemor  may,  after  the  preliminary 
requirem«*nts  of  the  Act  have  been  complied  with, 
declare  by  proclamation  that  the  land  is  taken  for 
the  put)lic  work  therein  named,  and  the  land  there- 
upon becomes  absolutely  vested  in  the  local 
authority.  Any  person  claiming  compensation 
may  serve  a  notice  of  the  daim  upon  the  local 
authority,  and  "if  the  respondent  does  not,  within 
sixty  days  after  receiving  such  daim,  give  notice  in 
writing  to  the  claimant  that  he  does  not  admit  it 
the  claimant  may  file  a  copy  of  his  claim  •  •  • 
in  the  Supreme  Court ;  and  such  daim  when  so  filed 
shall  be  deemed  to  be.  and  ahall  have  the  effect  of, 
an  award  filed  in  the  Supreme  Court,  and  may  be 
enforced  in  the  manner  provided  " :  seotion  44.  In 
a  case  in  which  the  local  authority  had  by  inad- 
vertence omitted  to  challenge  a  daim  within  the 
period  prescribed  by  the  Act, 

Held,  that  the  court  had  no  power  to  give  them 
relief  against  the  statutory  consequences  of  such 
omission.— Mayob  of  WELUiraTOir  v  Johnstoit  ; 
Samb  v.  Lloyd,  P.O. ;  [1902]  A.  C.  396 ;  86  L.  T. 
538. 

PABTNEB8HIP  :— 

1.  Action — Dissolution — Receiver — Judgment  order 
in  subsequent  cKtion  against  firm — Charging  order* — 
By  a  jadnment  in  an  a*tion  in  the  Coancery 
Division  the  partnership  carried  on  under  the  name 
of  S.  &  Co.  was  disMlved,  and  a  receiver  and 
manager  was  appointed.  Subsequently  D.,  a 
creditor,  without  Imowledge  of  these  proceedings, 
sued  the  firm  in  the  King's  Bench  Division  on 
certain  bills  of  exchange  aecepted  by  the  firm  for 
partnership  purp  ses,  and  serv^  one  partner  only, 
who  entered  an  appearance,  and  obtained  judgment 
for  the  sum  due  and  costs.  D.  than  having  become 
aware  ol  this  action  applied  in  it  for  leave  to  iMue 
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ezeoation,  notwithttanding  the  poMeMkni  of  the 
reoeiTer,  whioh  leave  was  aooordingly  sranted,  and 
a  ohargiDg  order  obtained.  Oo  a  motion  on  behalf 
of  the  pifftner  not  served  with  the  writ  in  the 
action  in  the  King's  Bench  Division  to  disoharge 
the  charging  order  for  irregalarity, 

Held,  that  the  motion  was,  in  effect,  to  obtain  a 
declaration  that  the  judgment  of  the  King's  Bench 
Division  was  void,  and  that  there  was  no  joris- 
diction  to  so  hold ;  that  ord.  48a,  rr.  1  and  3,  were 
intended  for  the  protection  of  the  individaal 
partner,  and  not  ox  tbe  assets  of  the  firm ;  that, 
therefore,  the  order  previonslv  made  in  chambers 
wonld  stand,  and  the  motion  be  refused  with  costs. 
—Brand  v.  SAKDOEOTJin),  (7A.2>.  Fomodl,  J. ;  86 
L.  T.  517. 

2.  Ariides—PariMTthip  continued  afUr  period 
fioced  for  determination — Dieeclution — Pre-emption 
clauee^Whether  applicable  to  partner  ship  at  will'- 
Partnership  Act,  1890  (63  &  64  Vict.  c.  39),  a.  27.— 
In  an  action  for  a  declaration  that  the  paortnership 
between  the  plaintiff  and  defendant  was  dissolved 
by  the  issue  of  the  writ,  and  that  the  plaintiff  was 
entitled  to  exercise  the  rights  confeired  by  clause 
25  of  the  partnership  articles  for  the  purchase  of 
the  interest  of  the  defendant,  it  appeaiM  that  by 
the  articles  the  partnership  was  fixed  for  ten  years 
from  the  1st  of  January,  1889,  unless  sooner 
determined  as  therein  provided.  By  clause  25  the 
plaintiff  was  to  be  at  liberty  to  determine  the 
partnership  by  giving  tbe  defendant  six  months' 
notice,  and  whether  so  determined  or  by  effluxion 
of  tioie  she  should  have  the  riffht  to  purchase  the 
share  of  the  defendant  at  avsluation.  Since  the 
1st  of  January,  1889,  the  partnership  had  been 
carried  on  on  the  like  terms,  as  a  pifftnership  at 
will.  At  the  hearing  the  defendant  contended  that 
the  contiiiued  partnership  was  not  a  partnership  at 
will,  and  that  in  any  event  clause  25  was  now 
inapplicable. 

Held,  (1)  that  such  continued  partnership  was  a 
partner»hip  at  will,  under  section  27  of  the 
Partneiahip  Act,  1890 ;  and  (2)  that  having  regard 
to  the  observations  of  Lord  Watson  in  NeiUon  v. 
Moseend  Iron  (Jo,,  11  App.  Oas.  298,  and  tiie 
judgment  of  Stirling,  LJ.,  in  Daw  v.  Herring,  65 
L.  T.  Bep.  782,  clause  26  was  not  inconsistent  with 
a  ^ytnership  at  will,  and  that  accordhigly  the 
plsmtiff  was  entitled  to  the  declaration  as  asked. — 
Bbooks  v.  BiiOOKS,  Ch.D.  FarweU,  J. ;  85  L.  T. 
463. 

3.  Contract  with  partner  before  partnership— Fraud 
of  eo-^rtner  —  Novation  of  original  contract  — 
Flectionr-Partnerehip  Act,  1890  (63  &  64  Vict.  c. 
39),  ««.  10,  11  (a).— Where  A.  has  entered  ioto  a 
contract  with  B.,  and  B.  and  0.  subsequentiy 
become  partners,  but  A.  elects  to  stand  by  the 
original  contract  with  B.,  he  cannot,  by  issuing  a 
writ  against  B.  and  C,  make  an  election  to  novate 
and  render  0.  liable,  it  beinsr,  under  the  circum- 
stances, unjast. — Bbttish  Homes  Assttbanob  Cob- 
POBATION  V.  Pattebsoit,  Oh,D,  FarweU,  J.,  612; 
86  L.  T.  826. 

4.  Bolidtora — Profits — How  ascertained. — In  ascer- 
taining the  ''profits"  of  a  partnership,  in  the 
absence  of  speoal  agreement  to  the  contrary,  the 
net  profits  of  each  year  must  be  ascertained  upoa 
the  footing  of  the  moneys  actually  received  and 
paid  in  that  year  without  reference  to  when  the 
work  is  done  in  respect  of  which  the  moneys  are 
received.— Badham  v,  Williahs,  Ch,D,  Kekewich, 
J.;  86  L.  T.  191. 

5.  Vendor*s  right  to  indemnity  on  sale  of  share — 
Partnership  Act,  1890  (63  &  54  Vict,  c  39),  s.  31.— 


The  purchaser  of  a  share  in  a  partnership  buiiiM 
must  indemnify  the  vendor  ag«inst  the  liabilitiei  of 
tbe  business. — DoDsoir  v.  Downey,  Ch  D.  FarwdL 
J.,  67;  [1901]  2  Ch.  620;  70  L.  J.  Oh.  864;  85 
L.  T.  273. 

PATENT  :— 

1.  Invention  previously  patented  ahroad — Inter- 
nationcU  convention — Patent  not  ante-^ted — ^PuMiea- 
tion  between  date  of  foreign  patent  and  Bnglisk  patent 
— Certificate  as  to  particulars  of  objections— PdrOeu' 
lara  of  document  not  an  anticipatinn — Certifieate  as  fo 
validity— Invalid  pgtent— Patents,  dx..  Act,  1883  (46 
&  47  Vict,  c.  67),  ss.  29,  31,  103.— A  patentee  of 
an  invention  already  patented  in  a  foreign  coontrj 
(which  is  a  party  to  the  international  oonvention), 
aesiriog  to  ante-date  his  English  patent  under 
section  103  of  the  Patents,  &c.  Act,  1883,  moit 
apply  for  that  purpose  witiiin  the  seven  moothi 
limited  by  the  section,  and  subs^uent  application 
to  ante-date  is  too  late,  even  although  the  Engliih 
patent  is  applied  for  within  the  seven  montiii.  If 
the  patentee  does  not  get  his  grant  ante-dated,  the 
court  will  treat  its  actual  date  as  conclusive  upon 
the  question,  and  consequentiy  publications  prior 
to  its  date,  though  subsequent  to  the  date  of  ^ 
foreign  patent,  may  be  proved  as  anticipations. 

In  a  patient  action  a  cerrificate  that  particuLui  of 
objections  have  been  proven,  or  are  reasonable  sod 
proper,  will  not  be  given  as  to  particulars  of  doon- 
ments  which  are  used  to  prove  common  knowledge 
and  not  as  aotidpations. 

Semble,  paitioulers  of  documents  which  rdats  to 
the^  common  knowledge  before  the  patent,  sod 
whioh  are  not  relied  upon  as  anticipations,  need 
not  be  given  by  the  defendant. 

In  an  action  for  infringement,  which  has  failed, 
and  in  which  the  patent  has  been  dedared  invshd, 
a  certificate  that  the  validity  of  the  patent  hsi 
come  in  question  will  not  be  given. 

Haslam  db    Co    v.   HaU,    6    Bep.   Pat.  Oss.  1, 

not    followed,— AOETTLBNB    ILLXJIONATINO   Go.  V. 

ITnitbd  Alkali  Co.,  Oh.D.  Buddey,  J.,  361;  [190S], 
1  Oh.  494 ;  71  L.  J.  Oh.  301. 

2.  Prolongation — Petition  of  assignees — Aooount  of 
inventor's  profits. — Petition  by  assignees  of  a  patent 
for  its  extension  dismissed,  no  means  of  jmgiiig 
whether  the  inventor  had  been  remunerated  having 
been  given.  An  application  for  adjournment  wts 
refused  as  unprecedented.  —  Peaoh*8  Patjott, 
P.C;  [1902]  A.  0.  414. 

3.  Prolongation — Petition  by  cusignees — Expiration 
of  foreign  patents. — Where  the  petitioners  wen 
assignees  and  purchasers  of  a  British  patent  se  s 
commercial  speculation,  and  their  accounts  did  not 
disclose  with  any  deamess  the  extent  of  the  proflti 
made  either  by  the  inventors  or  tiie  pttitioners. 

Held,  that  prolongation  must  be  refosed, 
although  the  invention  was  one  of  great  merit 
and  worthy  of  exceptional  consideration. 

Hopkinson's  Patent,  [1897]  A.  0.  249,  followed. 

8axby's  Patent,  (1870)  L.B.  3  P.  0.  292,  followed. 

Held,  further,  that  the  expiration  of  the  foreign 
patents  for  the  same  invention  and  the  f ailoie  of 
the  British  patentee  to  pifth  the  invention  in  thii 
couiitry  for  the  first  seven  years  of  the  life  of  tbe 
patent  were  serious,  though  not  in  themselfei 
objections  to  a  proloogation. 

8emet  and  Solvay's  Patent,  [1895]  A.  0.  78,  fol- 
lowed.—Hmn)ER80N's  Patent,  Bb,  P.C;  [1901] 
A.  0.  616  ;  70  L.  J.  P.  O.  119 ;  86  L.  T.  368. 

3ee  also  Practice,  42. 
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PBEB:^ 

TUfe  or  dignify  of  Tumour  acquired  Iff  marriage — 
Be-marriage  to  a  commoner — uamage — Injunction, — 
The  Higli  Court  has  no  juriBdiotion  to  entertain 
questions  of  dignity. 

A  peer's  wife  obtained  a  diToroe  and  then  married 
a  commoner,  bat  continaed,  on  a  bond  Jtde  claim  of 
right,  to  nse  her  tide  as  a  peer's  wife. 

Held,  (1)  Booh  questions  are  vesred  in  the  Honso 
of  Lords,  not  as  an  appellate  court  from  a  court  of 
law,  but  in  its  own  inherent  jurisdiction  as  the 
Oomauttee  for  Priyileges ;  (2)  no  lf*f$l  wrong  was 
committed  by  the  lady  so  continung  to  use  her 
former  title. 

Decision  of  Court  of  Appeal  (49  W.  R  19.  [1900] 
P.  S05)  affirmed.— CowMBY  v.  Cowlby  H.L,,  81; 
[1901]  A.  O.  450 ;  70  L.  J.  P.  88  ;  85  L.  T.  254. 

POLICE  :— 

Pension — "  Annual  pay** — Free  rooms  and  fuel — 
Police  Act,  1890  (53  &54  Vict,  c.  45),  ScheduUL,  rr. 
1,  11. — By  the  Police  Act,  1890,  aconttable.  after  a 
certain  number  of  years*  approved  service,  is 
entitled  to  a  pension,  which  is  to  be  calculated  on 
the  amount  of  his  '*  annual  pay  "  at  the  date  of  his 
retirement. 

A  divisional  inspector  of  police  with  his  f amUy 
resided  free  of  rent  at  the  police  station,  and  had 
the  ire^  use  of  fae),  gas,  and  water. 

Held,  that  the  value  of  the  free  residence  and  fuel, 
gas,  and  water  was  not  part  of  his  *'  pay  "  for  the 
purpose  of  calculating  his  pension. 

When  a  constable  appeals  to  quarter  sessions, 
undnr  section  11  of  the  Police  Act,  1890,  from  the 
decision  of  the  watch  committee  as  to  the  amount 
of  his  pension,  a  case  may  be  stated  for  the  opinion 
of  the  King's  Bench  Division  on  a  qu*'Ston  of  It  w. — 
Gk)ODvnw  V.  Sheffield  CoapoBATioN.  K.B,D, ; 
[1902]  1  E.  B.  629 ;  71  L.  J.  K  B.  492 ;  86  L.  T. 
682. 

POOB  LAW  :— 

1.  Bating — Appeal — ValuoHonlisit — Appeal  againd 
eubeequemt  rate — Second  notice  of  objection  to  aeaess^ 
ment  committee — Union  Asaeeament  Committee  Amend- 
ment Act,  1864  (27  &  28  Viet.  c.  39),  a.  1  —By  27  & 
28  Vict.  c.  39,  B.  1,  it  is  eoaoted  that  before  any 
appeal  shall  be  heard  by  any  special  or  quarter 
sessions  against  a  poor  rate,  the  appeUaut  shall 
give  twenty-one  days'  notice  in  writing  preriius  to 
the  special  or  quarter  sessions  to  which  succ  appeal 
is  to  be  made  of  the  inteotion  to  appeal,  and  the 
grounds  thereof,  to  the  assessmeut  committee: 
provided,  that  no  person  shaU  be  empowered  to 
appeal  to  any  sessions  against  a  poor  rate  made  in 
conformity  with  the  valuation  list  approved  by  the 
committee,  unless  he  shall  have  given  the  com- 
mittee notice  of  objection  against  the  Bst,  and  shall 
have  failed  to  obtain  such  relief  ia  the  matter  as  he 
de^msjust. 

The  appellants,  baring  been  aisessed  in  May, 
1900,  to  a  pour  rate  in  conformity  with  a  valuation 
list,  gave  notice  of  their  objection  to  the  list,  and 
the  committee  reduced  the  assessment  but  refus*-d 
to  do  so  to  the  extent  claimed  by  the  appellants. 
The  appellants  tbea  appealed  to  special  sessions, 
-when  the  assessment  was  still  further  reduced,  but 
not  to  the  extent  claimed  by  the  app^ll'mts.  A 
subsequent  r-^te  was  made  in  OctolH>r.  1900,  which 
was  not  appealed  agam^t.  In  May,  1901,  another 
poor  rate  was  made,  under  which  the  appellants 
were  assessed  on  the  valuation  decided  oy  the 
justices  in  special  sessions.  The  appellants  appealed 
to  quarter  sessions  agaiust  this  rate,  but  gave  no 
freih  notice  to  the  committee,  of  objection  to  the 
vafaiAtioii  list  upon  which  this  rate  was  made.    The 


justices  refused  to  hear  the  appeal,  on  the  ground 
that  no  proper  notice  had  been  given  to  the 
committee. 

Held,  on  a  tv14  for  a  mandamus  to  the  justices, 
that  no  proper  notice  of  objection  to  the  valuation 
list  had  been  given  to  the  assessment  committee 
before  the  second  appeal  was  brought,  and  there- 
fore such  appeal  could  not  be  heard.  Under  section 
1  of  the  Act  of  1864  it  u  a  condition  precedent  to 
an  appeal  that  the  appellant  shall  make  an  objec- 
tion before  the  committee  to  the  valuation  list. 

Where  there  is  a  second  rate  and  a  second  appeal 
a  second  notice  of  objection  to  the  valuation  list 
must  be  given. 

Beg.  V.  Great  Weatem  Bailway  Co ,  17  W.  B  670 
L.  B    4  Q    B.   323,    followed.— Bex   v.    Essex 
JUSTIOBS.  K.B.D..  188;    [1902]  1  K  B.  180;  71 
L  J.  K.  B.  148 ;  85  L.  J.  678. 

2.  Settlement — Amalgamaiion  of  part  of  pariah 
with  another  pariah — Divided  Pariah^  and  Poor  Law 
Amendment  Act,  1876  (39  &  40  Vict.  c.  61)— Poor 
Law  Act,  1879  (42  &  43  Vict,  c  54).— Where  a 
pauper  has  acquired  a  settlement  in  a  parish,  and 
subs-quentlv  by  an  order  of  the  Local  Government 
Board!  made  under  the  Dirided  Parishes  and  Poor 
Law  Amendment  Ait,  1876,  as  amended  bv  the 
Poor  Law  Act,  1879,  part  of  another  parisn  has 
been  aoialgamated  with  the  former  parish,  the 
parish  does  not  thereby  cease  to  exirt,  and  the 
pauper's  setttement  is  not  lost, 

Judgm«»nt  of  the  Divisioual  Court  (49  W.  B.  443, 
[1901]  1  E.  B.  720)  affirmed.— West  Ham  Unioit 
V.  London  Couimr  Couwoil,  C  A.,  275;  [1902]  1 
K.  B.  562 ;  71  L.  J.  K.  B.  299;  86  L.  T.  134. 

3.  Settlement — Ctmacify  of  deaerted  wife  to  acquire 
a  settlement^ Poor  Law  (Scotland)  Act,  1898  (61  &62 
Viet*  c.  21),  s.  1. — The  House  reversed  the  aeoision 
of  the  majority  of  the  seven  judges  of  the  Court 
of  Sesrioni,  (1901)  8  F.  706,  holding  that  a  wife 
wh«'n  deserted  by  her  husband  has  no  capacity  to 
acquire  a  parochial  settlemeot. — BTTTHEBaLEBr 
Pabish  CoxTNon.  v.  Qlasoow  Parish  Cottnoil, 
ff.L  ;  [1902]  A.  C.  366 ;  86  L.  T.  607. 

PO  WEB  :— 

1.  Appointment — General  power — Exerciae  by  will 
— Beatduary  gift — Lapae — Blending  of  funda, — A 
testatrix  having,  under  her  marriage  settlement,  a 
general  testamentary  power  over  certain  securities, 
appointed  by  her  will  tiiat  the  trustees  of  the  settie- 
ment  should  hold  the  securities  for  certain 
appointees.  She  empowered  the  trustees  to  appro- 
priate any  security  or  investment  subject  ti  her 
power  of  appointment  or  belonging  to  her  at  the 
time  of  her  decease  towards  payment  of  legacies, 
and  as  to  the  residue  of  her  real  and  personal  pro- 
perty she  devised,  bequeathed,  and  appointed  the 
same,  subject  to  payment  of  debts,  to  H.  8.,  one 
of  the  sakl  appointMS,  absolutely.  H.  8.  died  in 
the  lif-time  of  the  testatrix 

Held  (Vanghan  Williams,  L. J.,  dissenting),  that 
the  testatrix  intended  to  blend  the  settlement  fund 
with  her  own  property  for  all  purposes,  and  that 
the  lapsed  share  in  the  appointed  fund  p«ssed  under 
the  gift  of  residue  in  her  will.— Mabtbn,  Bb, 
Bhawv.  Mabten,  C7.J.,  209;  [1902]  1  Cn.  314;  71 
L.  J.  Ch.203;  85  L.  T.  704. 

2.  Appointment — '*  Give,  deviee,  bequeath,  and 
cmpoint**  —  Exerciae  by  wHl  —  Bubaequent  will  — 
No  clauae  of  retfooaUon — No  reference  to  power — 
Poufer  held  to  be  exerciaed — Firat  will  excluded 
from  jorohate. — Where  a  test«tur,  having  made 
a  will  redting  a  iK>wer  of  appointment  and 
exercising  or  purporting  to  exerase  that  powar» 
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4,  0.  21, 8.  6,  or  the  Bnlet  of  the  Samreme  Oourt. — 
Bbx  V,  GAimEaBiTBY  (Abohbishof),  Gobb,  Be, 
(No.  2).  K.B.D.,  476 ;  86  L.  T.  460. 

15.  CotU — La/nd  compuUorUy  acquired — Pc^yment 
into  court — De/auU  of  vendor — Petition  for  piyment 
out — Juriadietion  of  court — IfOnds  Clauees  Coksolida- 
tion  Act,  1845  (8  &  9  Vict.  c.  18),  «.  80^8upreme 
Oourt  of  Judicature  Act,  1890  (53  &  54  Vict.  c.  44), 
«.  6. — The  mere  aheenoe  of  juxisdiotioii  in  the  oourt 
to  oonfer  oosti  under  a  partioular  statute  does  not 
amount  to  an  express  prohibition  by  the  Ij«>giBla- 
tnre  so  as  to  deprive  the  oourt  of  the  discretion  as 
to  costs  oonf «*rred  by  section  5  of  the  Judicature 
Act,  1890.  The  Lands  (}lauses  donsobdation  Act, 
1845,  s.  80,  provides  that  the  costs  of  all  proceed- 
ings for  the  payment  out  of  court  of  the  purchase- 
money  of  lands  compulsorily  acquired  shall  be 
borne  bv  the  promoters  of  the  undertaking,  except 
where  uie  payment  into  court  has  been  rendered 
necessary  by  the  wilful  default  of  the  vendor. 

Held,  that  the  court  )ias  jurisdiction  to  order  the 
costs  of  a  petition  for. payment  out  presented  by  the 
incumbrancers  of  a  vendor,  who  had  neglected  to 
make  a  good  title,  to  be  paid  by  the  promoters  of 
the  undertaking.— SoHMAHB.  Be,  C,A  ,  245 ;  [1902] 
1  Oh.  326 ;  71  L.  J.  Gh.  219 ;  86  L.  T.  71. 

16.  Costa — Leaae — Forfeiture  of  lecue^  Vesting  of 
property  in  underleasee^-Inquiry — Conveyancing  Act, 
1892  (55  &  56  Vid,  c  18).  s.  4.— Where  a  lease 
became  forfeitt-d  by  virtue  of  a  proviso  contained 
therein,  and  the  court,  acting  under  section  4  of 
the  Oonveyanoing  Act,  1892,  made  an  order  vesting 
the  property  in  the  underlossoo,  the  underlessee 
was  ordered  to  pay  the  costs  of  the  inquiry  that 
was  nf»cesBary  to  determine  the  new  rent. — Ewabt 
V.  Fbyeb,  Ch.D.  Joyesy  J. ;  86  L.  T.  676. 

17.  Costs — Payment  into  court  vfith  denied  of 
liability — Recovery  of  less  than  amount  paid  in-^  Costs 
of  issues  found  for  plaintiff-— R.  8,  (7.,  1883,  ord.  22, 
rr,  1, 6. — In  an  action  to  recover  damages  for iu  juries 
arisiug  from  the  negligence  of  the  defendants,  they 
denied  the  negligence  and  paid  a  sum  of  money 
into  court  with  a  denial  of  liability.  The  plaintiffs 
did  not  accept  the  money  paid  into  oourt  in  satis- 
faction of  tiieir  claim,  and  the  action  went  to  trial 
and  resulted  in  a  verdict  for  a  less  amount.  The 
judge  who  tried  the  case  ordered  judgm«tnt  to  b«> 
entered  for  the  defendants  with  the  gnneral  costs  of 
the  action,  and  that  the  plaintiffs  should  have  the 
costs  of  the  inuf>8  found  in  their  favour. 

Held,  that  the  questions,  raised  by  the  pleadinsps, 
whether  the  defendants  had  been  guilty  of  nei^Ii- 
gence,  and,  if  so,  wh<«ther  the  money  paid  into 
court  was  sufficient,  were  distinct  issue's,  and  that 
the  plaintiff*  were  entitled  to  their  costs  on  the 
issue  of  negligence  on  which  they  had  Bucc*>eded. — 
Waostapfe  V,  Bentley  C.A.;  [1902]  1  K.  B. 
124 ;  71  L.  J.  E.  B.  55 ;  85  L.  T.  744. 

18.  Costs — Security  for  costs— Insolvent  company — 
Prosecution  of  company  s  appeal  by  receiver  in 
debenture'holders*  action — Security  for  costs  of  appeal 
— Reversal  of  judgmeni  and  order  for  payment  out  of 
security  to  receiver — Appeal  to  the  Bouse  of  Lords — 
Reversed  of  judgment  of  Court  of  Appeal — Repayment 
of  security, — lu  June,  1898,  H.  &  Go.  obtamed  an 
order  in  the  Court  of  Appeal  against  the  cycle 
corporation  for  security  for  the  costs  of  the  appeal, 
and  £100  was  paid  into  oourt  by  the  receiver  as 
security,  he  having  obtained  leave  in  the  debenture- 
holders'  action  to  give  security.  Shortly  after- 
wards H  &  do.  applied  to  thn  Oourt  of  Appeal 
^lat  the  receiver  or  the  plaintiffs  in  the  debentnre- 
holden'  action  might  M  added  as  parties.    The^ 


Oourt  of  Appeal  refused  this  application,  bat 
ordered  the  security  for  costs  to  be  uicn«sed  bj 
£100,  and  this  sum  was  paid  into  court  by  tbo 
receiver,  makiog  £200  in  alL 

The  ai'peal  was  h«ard  in  July,  1899,  and  wm 
allowed  with  costs,  and  the  £200  paid  into  coart  si 
security  was  ordt'red  to  be  paid  out  to  the  reoeivsr. 
H.  &  Ca  appealed  to  the  House  of  Lords,  iHi6Q 
the  judgment  of  the  Oourt  of  Appi^  was  revened 
and  the  judgment  of  Fhillimore,  J.,  restored,  sad 
the  cycle  corporation  were  ordered  to  pay  the  oosti 
of  the  prooeediogs  in  the  Oourt  of  Appeal  and  ia 
the  House  of  Lords. 

H.  &  Co.,  who  held  debentures  in  the  oyde 
corporation  and  had  liberty  to  attend  the  prooeed- 
inits,  took  out  a  summons  in  this  aution  as£mgthst 
the  receiver  might  be  ordered  to  paj  the  costs 
recoverable  by  them  under  the  order  of  the  Hooie 
of  Lords,  or  in  the  alternative  to  pay  to  them  the 
£200  paid  out  to  him  under  the  order  of  the  Oomt 
of  AppeaL 

The  court  dismissed  the  appeal,  and  held  (l) 
that  the  court  had  no  jaris&otion  to  make  tike 
order ;  (2)  that,  assuming  the  oourt  had  jmisdio- 
tion,  it  was  doubtful  whethi^r  the  court  ongbt  to 
exercise  it — Griffiths  Otole  Oobpobahok 
(Limited),  Be,  C.A,  ;  85  L.  T.  776. 

19.  Coats  —  Security  for  —  Insolvent  plainiif-^ 
Aaaignment  for  benefit  of  credOora — AasignmefU  o/ 
cause  of  action — Numinal  plaintiff, — ^Tne  plaintiiE^ 
b«>ing  insolvent  and  having  brought  an  actKA 
against  the  defendants,  executed  a  deed  whereby  be 
assigned  to  a  trustee  for  the  benf  flt  of  his  oredtton 
all  His  property,  estate,  and  effeots  (with  one  insig- 
nificent  exception},  coneistiog  of  the  ^|ood  will  sad 
assets  of  his  bosiness  of  a  tile  and  m'*8aio  merohsst, 
including  the  stock  and  book  debts  of  the  burinesiii 
and  also  aU  the  beneficial  ioterest  and  property  in 
the  action  brought  by  him  ag«inst  the  defnidsiitai 
but  the  right,  property,  or  interest  of  the  tnistee 
therein  was  not  to  arise  until  jadgment  had  been 
obtained  or  the  plaimiff  had  effected  terms  ol 
settlement.  The  plaintiff  covenanted  with  the 
trustee  to  prosecute  the  action  diligently  against 
the  defendants  and  not  to  arrange  terms  of  setUe- 
meot  without  the  trustee's  consent  in  writing  sad 
also  to  settle  the  aottoo,  if  occasion  should  arise, 
upon  such  terms  as  the  trustee  should  consider  fsir 
and  reasonable. 

Held,  that  the  plaintiff  was  merely  a  ncminsl 
plaintiff  suing  for  the  benefit  of  third  peraons,  atid, 
therefore,  that  he  must  give  security  for  tbs 
defendnnts*  costs  of  the  ao&o.— Lloyd  v.  Hat- 
HEBN  Station  Bbiok  Oo.,  C.A, ;  85  L.  F.  158. 

20.  Costa— Solicitor  and  dient—TaxaJtion^DiS' 
buraemenJt— Estate  duty  Solicitors  Act,  1848  (6  ft? 
VicL  c.  73),  s,  37.— A  nayoient  for  estate  duty 
made  by  a  solicitor  on  benalf  of  his  dtent  is  not 
a  **  disbursement  *'  within  the  meaning  of  Beotun 
37  of  the  SoUdtors  Act,  1843,  and  ought  not  to  be 
included  in  his  bill  of  costs. 

In  re  Lamb,  37  W.  B.  306,  23  Q.  B.  D.  5,  over- 
ruled.—-KmoDOK  AND  WHiSOK.  Be.  C,A  ,  533; 
[1902]  2  Ch.  242 ;  71  L.  J.  Oh.  604 ;  86  L.  T.  639. 

2 1 .  Costs  —  Taxation  —  Co-defendants  —  Judgmsst 
againat  one  defendant — LiaMhty  of  one  defended 
for  all  plaintiffa*  costs. — Li  an  action  against  t«o 
defendants  to  restrain  an  inf rin^ment  of  oopyright, 
the  plaintiffs  obtamed  an  i*  junction  witii  oosd 
againi>t  one  defendant,  G..  but  failed  to  obtain  any 
order  against  the  other  defendant,  to  whom*  how- 
ever, no  costs  were  aiven.  By  the  <»d<*r,  as  drawn 
up,  the  defendant  G.  was  directed  to  pay  to  tiis 
plaintiffi*' their  coats  of  this  action  " ;  the  taxings 
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nuwtor  allowed  the  plttnti£b  all  the  ootts  of  the 
aotkm»  iodnding  thoae  incurred  against  the  eeoond 
defendant;  the  defendant  G.  objected  that  in  this 
way  he  was  unfairly  made  to  pay  the  costs  of  the 

Slaintifb'  nssaooessful  attempt  to  fix  his  oo- 
efendant  with  liability.  The  taxing-master  over- 
ruled  this  objootion,  on  the  ground  that  the  order 
did  not  direct  him  to  make  any  deduction  on  account 
of  the  joinder  of  the  second  Mendant.  On  a  sum- 
mons to  review, 

Held,  that  the  order  was  dear,  that  the  taxing- 
master's  Tiew  was  correct,  and  that  the  defendant 
G.  must  pay  all  the  plaintiffs'  costs  of  the  action  — 

KXLLT*8    Dntl&OTOETBS    (LIMITED)    V.    GAVIN  AND 

Lloyds,  Gh.D.  Byrne,  J.;  [1901]  2  Oh.  763:  70 
L.  J.  Oh.  786;  85  L.  T.  399. 

22.  Ooita^TaxaUan--''*  Diahursement''-- Money 
paid  to  "  Security  for  costs  dccoimt ''-- Solicitors  Act. 
1848  (6  &  7  Vict.  c.  73^  «.  37.— Moneys  paid  by 
solioitors  in  conducting  an  action  to  the  "  Security 
for  costs  account "  for  disoorery  and  interrogatories 
aie^  '*  disbursements  "  within  the  meaning  of  the 
Solidtors  Act,  1843,  and  are  properly  entered  as 
such  in  a  bill  of  costs. 

In  rs  Bemnant,  11  Beav.  603,  explained  and  fol- 
lowed.-— BnoKWKLL  &  Bbbkblby,  Eb,  Ch.D.  Keke- 
vnch,  (/:,  629. 

23.  Costs — TamOion — Eoocmination  of  witness  in 
London — Attendance  of  country  solicitor — R,  8,  C, 
1883,  ord.  65,  r.  27  (29) ;  Appendix  N,  Item  147— 
B,  a.  (7.,  January,  1902,  r.  10.— By  rule  10  of  the 
H.  a  0.,  January,  1902,  regulation  29  of  ord.  65,  r, 
27,  was  annulled,  and  the  following  regulation  was 
substituted  for  it :  "On  every  taxation  the  master 
shall  allow  all  sud^  costs,  charges,  and  expenses  as 
•hall  appear  to  him  to  hare  been  necessary  or 
proper  lor  the  attainment  of  justice  or  for  defend- 
ing the  lights  of  any  party." 

Upon  taxation  of  costs  as  between  party  and 
party  the  taxing-master  allowed  a  sum  of  £12  12f. 
for  the  costs  of  the  attendance  of  a  country  sohdtor 
on  the  examination  of  a  witLcss  in  London  before 
the  triaL 

Hdd,  that,  under  rule  10  of  the  Bules  of 
January,  1902,  the  taxmg-master  had  a  discretion 
to  allow  this  sum,  though  it  exceeded  the  maximum 
authorised  by  the  scale  of  lees  in  Appendix  N, 
Item  No.  147,  to  the  R  S.  0.,  1883.— Mclvm  & 
Co.  V.  Tatb  Steamers  (Lhotbd).  C.A.,  642 ;  [1902] 
2  !E«  B.  184« 

24.  Oosts-^Taxationr^Order  for  payment  of  costs 
to  successful  party  except  so  far  as  increased  by 
certain  tssues-^Ajfidavit  relating  both  to  general  and 
to  excepted  M«t<e«.— The  Begistrar  of  Trade- Biarks 
haying  granted  an  application  by  W.,  C,  &  Oa  for 
the  registration  of  their  trade-mark,  an  appeal  was 
brought  by  the  B.  Co.,  whidi  was  allowed  by 
Bryne,  J.  (83  L  T.  Bep.  150,  [1900]  2  Ch.  218). 
BU  lordship  gave  the  costs  of  the  appeal  to  the  B. 
Co.  except  so  far  as  they  had  been  increased  by 
obtain  issues,  the  costs  of  which  were  to  be  paid  to 
W.,^  C,  &  Co.  Upon  taxation  of  the  costs,  the 
taxing-master  disaUowed  the  costs  of  a  witness 
who  had  filed  an  affidaTit  upon  which  he  had  been 
(voss^xamined.  The  B.  Oo.  objected  [inter  alia)  to 
the  disallowance  of  these  costs  on  the  ground  that 
the  afBdayic  did  not  rdate  soldy  to  the  excepted 
issues.  Li  his  answer  to  objections  the  taxing- 
master  overruled  the  objections.  The  B.  Co.  took 
out  a  summons  to  review  taxation.  Byrne,  J. 
affirmed  the  decision  of  the  taxing-master  upon  the 
ground  that  the  evidence  in  question  was  un- 
neoessaij  in  any  view  of  the  case.  The  B.  Co. 
appealed  upon  the  ground  that  this  evidence  did 


not  rdate  solely  to  the  excepted  issues  ;  and  that 
consequently  the  whole  costs  oi  the  witness  went  to 
the   appellants,     the   successful   parties,    on   the 

Frindplfl  of  Brown  v.  Houston,  86  L.  T.  Bm>.  160, 
1901]  2  K.  B.  855. 

Hdd,  that  the  dedsion  of  the  taxing-master  was 
perfectly  right;  and  that  the  case  of  Brown  v. 
Houston  did  not  apply,  because  that  was  a  common 
law  action  and  the  cwder  in  no  way  separated  the 
issues,  whereas  in  the  present  case  the  learned 
judge  had  distinctly  separated  the  issues.  — 
WBiOHT,  Cbossley,  &  Co.,  Bb,  C.A.  ;  86  L.  T.  280. 

25.  Costs — Taxation— Order  to  tax  costs  and  to 
include  therein  remuneration  of  receiver — Separate 
certificate  as  to  costs  only—R  8  G .  1883,  ord.  45,  r.  27, 
sub-rule  25. — ITiider  an  order  directing  the  taxing- 
master  to  tax  the  plaintiffii*  costs  of  an  action, 
induding  the  remuneration  of  the  reodvers  and 
managers  appohited  in  the  action,  and  to  certify 
the  balance  after  deducting  certain  costs  of  Uie 
defendants,  the  taxing-master  has  no  power  to 
make  a  separate  certificate  for  the  costs  alone.— 

SiLKSTONE  AND  HaIGH   MOOB  CoAL   Co.    V.  BBET, 

C.A.  ;  [1901]  2  Oh.  652 ;  70  L.  J.  Oh.  774 ;  85  L.  T. 
300. 

26.  Costs — TaxationSclicitor  and  dieat  soaZe.— 
The  taxation  of  tha  costs  of  parties  as  between 
solicitor  ai>d  dient  should  still  in  a  proper  case  be 
expresdy  directed  by  the  court,  notwithstanding 
the  provisions  of  the  new  regulation  in  the  Bules  of 
the  Supreme  Court,  1883,  ord.  45,  r.  27  (29)  (January, 
1902,  r.  10).— Bbadshaw,  Be,  Beadshaw  v* 
Bbadshaw,  Ch,D.  Kekewich,  J. ;  [1902]  1  Oh.  436 ; 
71  L.  J.  Ch.  230 ;  86  L.  T.  253. 

27.  Discovery — Interrogatories — Slander — Privilege 
— Question  as  to  information  inducing  belief— -Question 
as  to  steps  taken  to  ascertain  truth, — Where  in  an 
action  for  slander  imputiog  to  the  plaintiff  that  he 
had  reodved  a  bribe  m  respect  of  a  vote  given  by 
him  as  a  vestryman,  the  defendant  pleaded  privilege, 
an  interrogatory  proposed  to  be  admioisteied  by  the 
plaintiff,  asking  the  defendant  what  information,  if 
any,  he  had  that  induced  him  to  believe  that  the 
words  were  true,  and  what  steps,  if  any,  he  had 
taken  before  speaking  the  words  to  ascertain 
whether  they  were  true  or  not,  was  allowed. — 
Blliott  v.  Gabbett,  K.B,D.,  504 ;  [1902]  1  K  B. 
870 ;  71  L.  J.  K.  B.  415 ;  86  L.  T.  441. 

28.  Discovery — Particulars — Direetors*  liability — 
Statements  in  prospectus — "  Beasonable  ground  to 
believe  **  truih  of  statements  —  Practice — Directors* 
Liability  Act,  1890  (53  &  54  VicL  c  64),  s.  3^ 
B.  S.  C,  1883,  ord.  19.  r  6.— In  an  action  against 
directors  of  a  companv  claiming  compensation  under 
the  Directors'  liability  Act,  1890,  in  respect  of 
untrue  statements  in  the  prospectus,  the  defendants 
l^  their  defence  said  that  tHey  bond  fide  believed 
the  statements  to  be  true,  and  tiiat  they  had  reason- 
able srounds  for  their  belief. 

Hdd,  that  the  defendants  must  ddiver  particulars 
of  the  grounds  of  thdr  belief. — Aimajx  v.  Offxbt, 
C.A. ;  [1901]  2  K.  B.  576 ;  70  L.  J.  a  B.  745 ;  84 
L.  T.  828. 

29.  Discovery  —  Privilege  —  Solicitor  and  client — 
Evasion  of  statute, — Confidential  communications 
between  solidtor  and  dient,  which  are  not  in  them- 
selves parts  of  a  criminal  or  illegal  proceeding, 
are  privileged  from  disdosure,  and  this  is 
not  displaoed  by  a  mere  allegation  that  certain 
documents  were  prepared  "  with  iotent  to  evade  " 
the  payment  of  dut^.  The  word  "  evade "  is 
ambiguous,  and  to  displace  tndi  privilege  there 
must  be  some  definite  diarge. 
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Dednoii  of  Oonrt  of  Appeal  ([1900]  2  a  B.  163} 

zeyened. — BulEIYANT  v.  ATTORIOBT-QBinERAI.  FOB 

ViOTOMA..  M.L.,  1 ;  [1901]  A,  0.  196. 

80.  Divorce  —  Securiiy  far  coats  —  Glaim  for 
damages — Bankrupt  petitioner — Matrimonial  Caueee 
Act,  1857  (20  &  21  Viet,  c  85).  e.  33.— The  oourt 
will  pot  Older  seonritj  for  ooati  to  be  given  by  a 
petitioner  in  a  diyoroe  action  meridy  because  he  ie 
an  nndiacharffed  bankrupt,  though  he  olaima 
damagee  against  the  oo-respondent 

Smith  v.  Smith.  31  W.  B  124,  7  P.  D.  227,  orer- 
mled.— BiAOKBTT  V  Blaokbtt  and  Fbail.  G,A,, 
616;  [1902]  P.  170 ;  71  L.  J.  P.  69 ;  86  L.  T.  669. 

31.  Foreign  Judgment,  action  to  en/oroe — Claim 
founded  on  alleged  breach  of  agreement-judgment 
eigned  in  defauU  of  appearance  against  a  Briiisn  sub^ 
Ject  not  resident  in  the  country — Condition  of  agree' 
ment  that  aU  disputes  should  be  submitted  to  foreign 
jurisdiction. — By  a  contract  made  in  Belgium 
between  the  pl«ntiff«  and  the  defendant,  who  wai 
a  British  tnojeot  neither  domioUed  nor  resident  in 
in  Belgium,  it  was  agreed  that  aU  disputes  should 
be  submitted  to  Belgian  jurisdiction.  Disputes 
having  arisen,  the  plaintiils  sued  the  defendant  in 
in  the  Tribunal  of  CT'mmerce,  0hent,  the  citation  or 
summons  beinff  duly  sent  hj  registered  post  to  the 
defendant's  address  in  Bogland,  and  recovered 
judgment  in  default  of  appearance. 

Meld,  that,  as  the  defendant  had  agreed  to  sub- 
mit dilutes  arisiDff  out  of  the  contract  to  Belgian 
jufiBdiotion,*he  wasbound  by  the  judgment  of  the 
loreiffQ  court. 
^  Held,  also,  that  whether  in  fact  he  received  the 
citation  by  post  was  immaterial,  as  the  proceedings 
were  regular,  and  even  if  by  some  accident  the 
citation  did  not  reach  the  defendant,  as  he  alleged 
was  the  case,  it  would  be  no  answer  to  the  action. 
Copin  V.  Adamson,  22  W.  B.  658.  L.  B  9  Ex  345, 
and  Bousillon  y.  RousiOon,  28  W.  B.  623  14  On.  D. 
351,  considered  and  followed.  —  Fbtbsioks  v. 
Httbbasd,  K.BD.,  557;  71  L.  J.  K  B.  609;  86 
L.  T.  829. 

32.  Formlt  pauperis,  leave  to  appeal  in — Order  grant- 
ing leave  discharged-- Appeal  from  the  royal  court  of  St 
Zticta.— I>ave  to  appeal  to  the  King  in  Oonncnl  in 
formd  pauperis  is  not  of  course,  and  ought  not  to  be 
granted  where  it  is  made  apparent  that  the  pro- 
posed app«»al  is  idle  and  frivolbus.  An  order  to 
that  f-ffeot  discharged  when  on  the  application  of 
the  respondent  it  appeared  that  there  was  no  sub- 
stantial question  to  be  tried,  and  where  the  order 
would  not  have  been  mad«»  if  ail  the  materials  had 
been  before  their  lordships. — Quinlajt  v.  Qtjinlan, 
F.a  ;  [1901]  A.  0.  612 ;  70  L.  J.  P.  0. 122  ;  85 
L.  T.  360. 

33.  Inspection — Action  for  interference  with  water 
supply — Interlocutory  application  for  an  order  for 
plaintiffs  to  enter  upon  and  make  excavations  in 
defendant's  land — Application  refused  for  an  action 
to  restrain  interference  with  the  plaintiffs*  water 
supply.— The  pl»inti£Es  applied  by  motion  for  an 
order  permitting  them  to  enter  upon  the  defendant's 
land  m  order  to  inspect  a  certain  shaft,  and  if 
necessary  sink  other  shafts  for  the  purpoie  of 
aecertaining  whetber  water  which  came  to  the 
surface  at  a  certain  ipring  flowed  underground  in  a 
known  and  defined  onanneL 

Held,  without  deciding  whether  the  plaiotifiiB 
might  or  might  not  be  entitled  to  make  the 
necessary  insfMction  and  excavations  at  some  time, 
that  there  was  no  sufficient  evidence  to  justify  the 
court  in  makii >g  any  order  on  the  motion. — Brad- 
soBD  Oobporahos  u.  Fbbbasi),  Ch.D.  Farwell,  J. ; 
86  L.  T.  497. 


34.  Inspection — Joint  owners— Trade  secret— Beard 
recipe--**  Liberty  to  apply  "— fi.  8.  C,  1883,  ord.  81, 
r.  14. — ^Where  A.  and  B.,  each  claiming  unte 
assignments  from  0.,  had  been  held  at  the  trial  of 
an  action  between  A.  and  B.  to  be  joint  owners  of 
a  secret  remedy,  and  each  entitled  t6  make  sad 
sell  the  remedy,  but  the  paper  upon  whioh  tiM 
secret  recipe  was  written  had  been  destroyed, 

H^d,  that  A.,  to  whom  the  redpe  had  nevsr  beao 

communicated,  was  not  eDtitl«*d,  upon  an  applios- 

tion  made  under  tbe  liberty  to  aiiply  giyenatthi 

•trial,  to  demand  from  B.  either  a  copy  or  inspsslioa 

of  the  secret  recipe. 

Decision  of  Joyce,  J.  (ante,  p.  186).  affirmed.— 
P0I880N  V.  BOBXRTSON,  CU.,  260;  86  L.  T.  302. 

35.  Interpleader — Goods  seized  in  execution— Ckm 
under  an  absolute  bUl  of  sale— Order  for  sale  of  tks 
goods— Jurisdiction— E.  8.  (7.,  1883,  ord.  67.— Wb« 
a  person  claims  as  absolute  owner  goods  whioh  ban 
been,  seised  in  execution,  and  the  sheriff  interpleadi, 
the  court  or  a  judge  has  juriiidiction  to  order  a  mk 
off  the  goods  and  payment  of  the  proceeds  into 
court,  if  it  seems  just  and  reasonable  to  make  thst 
order. — Paqxtin  v.  Bobibson,  O.A.  ;  86  L.  T.  5. 

36.  Leaveto defend— B.  8.  C,  1883, ord  14.— Uolsn 
the  court  is  sattBfi«>d  that  the  defMidant  hai  no 
defence,  the  plaintiff  is  not  entitled  to  jodgment 
under  order  14.  The  merits  of  the  case  are  not  to 
be  gone  into  upon  an  application  under  this  order, 
and  a  defence  is  not  to  be  shut  out  where  on  the 
disclosed  facts  a  triage  issue  arises  — Jacobs  «• 
B00TH*8  DiBTlLLBBT,  H.L.,  49 ;  86  Lu  T.  262. 

37.  New  trial  refused — No  application  for  diseevery 
— Cancelment  of  security  by  married  woman  for  her 
husband's  de^. — Held  that  the  i^pellanrs  oodd 
not  enforce  a  charge  on  the  respondent's  share  ia 
her  father's  estat«*,  obtained  through  their  agent, 
who  WHS  also  executor  and  trustee  for  her  under 
her  fath«»r's  will,  b?  preisure  through  her  husband, 
whose  debts  were  to  be  thereby  secured,  coooeil- 
ment  of  material  facts,  and  without  independent 
advice. 

Held,  further,  that  the  appellants,  who  befon 
the  trial  had  made  no  appUoation  for  disooveiy  of 
docuoients,  were  not  entitled  to  a  new  trial  on  tbe 
ffround  of  an  important  document  shown  to  hsTS 
been  accessible  at  the  trial,  if  called  for,  having 
since  come  to  their  knowledge. — ^Tubhbttu*  9, 
Duval,  P.C.  ;  [1902]  A.  a  429. 

38.  Parties— Adding  defendant— B.  8.  C,  1883, 
ord.  16.  r.  11  — In  an  action  where  the  defendttot  is 
sued  in  resp«*ot  of  a  matter  for  which  he  is  jointlf 
and  severally  Uable  with  another  person,  ord.  16, 
r.  11,  does  not  .enable  the  court,  upun  ^e  applios- 
tion  «if  the  def«*ndant^  to  add  that  other  person  si  s 
party  to  the  action  in  order  that  the  defendant  may 
claim  contribution  from  him.  —  MoGhxavi  v. 
Gylbs  (No.  2),  Ch.D.  Buckley,  J,  387 ;  [1902]  1 
Ch.  911 ;  71  L.  J.  Ch.  446 ;  86  U  T.  217. 

39.  Parties  —  Joinder  of  defendants  —  Separate 
causes  of  action— B  8.  C,  1883,  ord.  16,  r.  4.— The 
plaintiff  was  engaged  by  H.  to  act  at  a  theatre  of 
which  D.  was  leesee  and  manager.  In  an  aotion 
brought  by  him  against  H.  and  D.  in  respect  of  sn 
alleged  slander  spoken  by  one  def  •-ndant  on  one 
occasion  and  by  the  other  defendant  on  another 
occasion,  and  use  in  respect  of  an  alleged  oon- 
spiracy  between  them  wrongfully  to  dismiss  hhn 
from  his  employment. 

Held,  that  iLese  claims  could  not  be  joined  in 
one  action.— Pope  v.  Hawtbby,  CA.  ;  86  L.  T.  ^^ 

40.  Parties— Substitution  of  plaintiff'-Bcok  fids 
mistake— B.  8.  C,  1883,  ord.  16,  r.  2.— The  plainiiff 
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in  an  Mtion  to  reoorer  »  baUmoe  due  midtr  a  build- 
ing oontraot  had  executed  an  aaagnment  of  all 
moneys  dne  or  to  beoome  dne  to  bim  under  the 
oontraot.  On  the  trial  of  the  preliminary  qnestion 
whether  the  aangnment  was  saoh  as  to  bar  th^ 
plaintiff's  right  of  action,  the  judge  held  that  it 
wasnot  an  absolute  astigoment,  and  that  the  action 
might  proceed,  but  the  Court  of  Appeal  held  that 
it  was  an  absolute  assignment,  ana  that  therefore 
the  plaintiff  bad  no  cause  of  action.  In  an  appli- 
cation to  substitute  the  assignees  as  plaintiffs  in  the 
action, 

Held,  that,  as  it  was  clear  that  there  had  been  a 
bond  ftde  mistake  of  law,  there  was  jurisdiction 
under  ord.  16,  r.  2.  to  substitute  the  assignee*  as 
plaiotiffii.—  HiroHBS  v.  Pump  Housa  Hotil  Co. 
(No.  2),  C.A.,  &I1. 

41.  PaHiea^Tkirdparty^Counterdaim^PlainUff 
Hrving  third-party  notice— JuriBdictum — B.  8.  C, 
1883,  ord.  16,  r.  48.— Where  a  dff-ndant  in  an 
action  counterclaims  against  the  plaintiff,  the  latter 
can  serye  a  third-party  notice,  under  ord.  16  r. 
48,  on  a  person  against  whom  he  claims  contribu- 
tion or  indemnity  in  respect  of  the  deft^ndant's 
oounteroUim. — LsTi  v.  AirOLO-CoifTiirENTAL  Qold 
Bbxfs  of  Bhodbbia,  C.A.,  626, 

42.  Fatent — Action  for  in/ringemmt—GerUfioaU 
a$  ioparUculars  ofohjecUom — CosU^PaiewUt  Duigna, 
and  Trade-Marks  Act,  1883  (46  &  47  Viet.  c.  67),  s. 
29,  su^-Mcfum  6. — When  in  an  action  for  infringe- 
ment of  a  pifttent  the  plaintiffs  dfer  no  endence  and 
the  action  is  dismissed  with  costs,  the  court  will  not 
hear  eyidence  that  the  defendants'  particulars  of 
objeotiODS  were  reasonable  and  proper,  and  will 
not  grant  a  certificate  under  section  29,  sub-section 
6.  of  the  Patents  Designs,  and  Trade-Marks  Act, 
1883,  to  ttia«  effect. — Ahxrigait  Stbbl  Ain>  Wibb 
Co.  V.  Gloyeb,  Ch.D.  FarweU,  J.,  284. 

43.  Payment  out — Co&t§ — Brokerage — OomptiUory 
pwrchane — Paymeni  out  of  court — Lande  Clamee 
OonetMation  Act,  1845  (8  ft  9  Vict,  c  18),  a.  80.— 
The  proceeds  of  land  compulse*  ily  sold  were  paid 
Into  court  and  invested.  On  application  for  the 
sale  of  the  investments  and  payment  out  of  the 
mone^  by  the  party  absolutely  entitled, 

Held,  that  the  party  who  paid  the  money  into 
court  must  pi^  the  brokorage  on  the  sale  of  the 
iuTv-stmeots — ftAODAixir  Collecib,  Ozfokd,  Bb, 
Ch.D.  Coaem-Eardy.  J.,  90 ;  [1901]  2  Ch.  786 ;  70 
L.  J.  Ch.  821 ;  85  L  T.  479. 

44.  Payment  out — Fund  in  court — Penon  entitled 
to  take  out  Utters  of  adminietratum — Fund  under  £20. 
—Where  a  person  entitied  to  a  fund  in  court  has 
died  iiitettato,  the  court  will  not  allow  the  fund  to 
be  paid  out  to  the  person  entitled  to  take  out 
letters  of  administration  to  the  estate  of  the 
intestate,  but  who  has  not  done  so,  even  altJiough 
the  fund  is  imder  £20. 

Hinninep  v.  Hinninga,  2  Hem.  ft  M.  32.  12 
W,  B.  Ch.  Dig.  3,  not  folio  fred.—FfiOOLS7  v. 
Phujjps,  old.  Byrne,  J.,  184. 

45.  Payment  out — Fund  in  court — 8top  order — 
Agreement  veeting  "  all  property  '*  of  a  bankrupt  in 
fruiteet — Existence  of  fiind  not  known  at  date  of 
agreement — Vesting  order. — "  All  th««  pr«>perty  "  of  a 
bankrupt  was  by  an  agreement,  confirmed  bv  an 
order  of  the  court,  vested  in  a  company  and  the 
bankruptcy  annulled.  The  agreemebt  coutained  a 
list  of  the  bankrupt's  properties,  which  did  not, 
however,  indude  a  fund  in  court,  to  which  the 
bttLkrupt,  imknown  to  any  of  the  parties  to  the 
agreement  or  their  solicitors,  was  then  absolutely 
entitled.    The  late  bankrupt  iubeequently  obtained  ^ 


an  order  of  the  court  for  payment  out  to  him  of  the 
fund  upon  affidavits  that  he  had  not  inoumberedi 
No  strip  order  was  t*ver  obtained  against  the  fund. 

Held,  that  the  agreement  operated  as  a  complete 
ceasio  bonorum  of  the  bankrupt,  and  that  he  was 
liable  to  pay  the  amount  of  the  fund  to  the 
company. 

Decision  of  Eekewidi,  J.  (49  W.  B.  341,  [1901] 
1  Ch.  460),  affinned.~BATH  v.  Bath,  C.A.,  535  ; 
71  L.  J.  Oi.  500 ;  86  L.  T.  435. 

46.  Bute  against  justices — Applicant  moving  in 
person— Justices*  Protection  Act,  1848  (11  ft  12  VieL 
c.  44),  s.  5. — A  motion  for  a  rule  against  justices 
u«der  secti(«n  5  of  the  Justices'  Protectinn  Act, 
1848,  must  be  made  by  counsel. — ^Walulob,  Bx 
PABTB,  C.A.,  678. 

47.  Set  off —  Equitable  deduction  —  Vendor  and 
purchaser — Specific  performance  —  Coats  —  Debt  en 
autre  droit. — A  purchaser  obtained  judgment  for 
specific  performance  of  a  contract  of  sale  agatnst 
his  vendor  with  costs.  The  vendor  could  only 
make  tiUe  as  admioistratrix  of  an  intestate.  The 
vendor  was  entitled  beneficially  as  next-of-kin  of 
the  intestate  to  a  portion  of  the  proceeds  of  sale. 

Held,  on  motion  to  regain  the  costs  of  the  action 
out  of  the  vendor's  beneficial  interest  in  the  pur- 
chase-money, that  the  court  having  no  power  in 
this  case  to  administer  the  estate  of  the  intestate, 
the  plaintiff  pnrchaser  could  not  bring  into  account 
all  or  any  part  of  an  uua8c««rtaioed  sum  to  which 
the  def endimt  might  be  beneficially  entitled  In  the 
administration  of  her  intestat»<'8  estate  as  against 
the  purohaie-money  whiuh  was  due  to  the  defend- 
ant in  her  representative  capacity. — Phillips  v. 
HowHLL,  Ch.D.  Byrne,  J.,  73 ;  [1901]  2  Ch.  773 ; 
71  L.  J.  Ch.  13 ;  85  L.  T.  777. 

48.  Setting  aside  judgment — Allegation  of  fraud — 
fies  judicata — Probate  suit — Evidence, — A  judgment 
obtained  in  a  probate  action  may  be  set  aside  if  it 
has  been  procured  by  the  fraud  of  a  party  to  the 
action,  notwithstanding  the  innocence  of  other 
parties  to  the  action  having  the  same  interest, 
but  a  party  seekiog  to  set  aside  a  judgment  on 
the  grotmd  of  fraud  must,  in  order  to  succeed, 
adduce  evidence  to  show  that  there  is  a  reasonable 
probabilitv  of  the  alleged  fraud  b«ing  established. 
Accordingly,  where  an  action  was  brought  to  set 
aside  a  judgment  granting  probate  of  a  will  on  the 
ground  that  since  the  judgment  a  document,  which, 
howevi-r,  could  not  have  been  put  into  evidence, 
had  come  iuto  the  hands  of  the  police  confessing 
that  the  will  was  a  forgery. 

Held,  that  the  action  ought  to  be  dismissed,  on 
the  ground  that  the  matter  was  res  judicata. 

Decision  of  Barnes,  J.  {ante,  p.  192).  reversed. — 
BmoH  V.  BntOH,  C.A.,  437;  [1902]  P.  ISO;  71 
Lb  J.  P.  58;  86L.T.  364. 

49.  Stay  of  execution  pending  appeod — Jurisdiction 
ofCouH  of  Appeal— B.  S.  0.,  1883,  ord.  58,  rr.  16. 17. 
— Tne  Court  of  Appeal  has  jurisdiction  to  hear  an 
application  for  a  stay  of  execution  in  a  cause  in 
which  an  appeal  has  been  entered  in  that  court, 
although  no  application  for  a  stay  has  previously 
be^-n  made  to  t^e  judge  who  tried  the  cause. — 
Bbowk  v.  Bsook,  C.A.  ;  86  L.  T.  373. 

50  Summons  for  directions — Interlocutory  order  to 
dismiss  action— B.  S.  0.,  1893,  ord,  30,  rr.  1,  2,  4, 5.— 
An  ordt*r  may  be  made  in  chambers  on  an  application 
under  the  sumcnons  for  directions  to  strike  out  a 
statement  of  daim  as  ^sdosing  no  reasonable  cause 
of  action  atjd  as  frivolous. 

An  application  so  made  to  strike  out  a  statement 
of  claim  is  an  interlocutory  matter  within   the 
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meaniog  of  ord.  30,  r.   6,— 
Ch.D.   Byrne,  J.,  491;    [1902] 
L.  J.  Oh.  282. 


V.    HiBD, 

1    Oh.    477;    71 


61.  Third-party  notiee-^Sennce— Third  party  out 
o/j'wrisdictian—Judicature  Act,  1873(36  &  37  Vict.  c. 
66),  $.  24—^.  8.  C,  1883,  ord.  11,  r.  1  (g);  ord.  16.  r. 
48.— To  enable  a  third^party  notioe  to  be  serred 
oat  of  the  jurisdiotioii  it  most  be  each  that  if  it 
were  a  writ  ic  would  be  capable  of  being  serf^d  ont 
of  the  jariediotion,  and  in  determining  whether  the 
notice  oouid  be  so  served  if  it  were  a  writ,  the  oourt 
will  not  have  regard  to  the  claim  made  by  the 
plaintiff  in  the  action,  but  will  only  consider  the 
daim  actually  made  by  the  defendant  in  the  third- 
party  notice. 

In  an  action  against  the  surviving  trustee  of  a 
settlement  leave  was  refused  to  the  defendant  to 
serve  a  third-party  notice  out  of  the  jurisdiction  on 
the  executrix  and  residuary  legatee  of  a  former 
trustee,  on  the  ground  that,  treating  the  third- 
party  notice  as  an  original  writ,  there  was  no 
action  brought  by  the  defendant  against  some  other 
person  properly  served  within  tbe  jurisdiction,  so 
as  to  bring  the  c«se  within  ord.  11.  r.  1  (^).— 
MoHhiaot  v.  Gtles  (No.  1),  G,A.,  376 ;  [19021  1 
Oh.  287 ;  71  L.  J.  Oh.  183 ;  86  L.  T.  1. 

52.  Writ — 8ervice^Foreign  corporation  carrying 
on  huiiness  toUMn  the  jurisdiction—Stand  at  an 
exhibition^Head  officer—B.  8.  C.,  1883,  ord. 
9,  r.  8. — A  foreign  corporaticm,  who  were 
manufacturers  of  motor-cars,  rented  J  or  their 
exclusive    use    a    stand    at     an    exhibition    in 

.  England  for  nine  days  for  the  purpose  of  exhibit- 
ing their  goods,  and  sent  over  a  person  in  their 
employment  a9  their  representative  to  look  after 
the  exhibits  and  to  take  orders  for  their  goods. 

Held,  that  the  foreign  corporation  carried  on 
buBioess  at  the*  stand  at  the  exhibition  so  as  to  be 
resident  within  the  jurisdiction,  and  they  could  be 
sued  in  this  country  and  the  writ  could  be  SHrved 
on  their  head  officer  here.— DxjifLOP  Pneumatic 
Tybb  Co.  v.  Aotien  Gesbllsohaft  fub  Motob 
PAHBZBUQBAir.  &0.,  C.A..  225;  [1902]  1  K.  B. 
342;  71  L.  J.  K.  B.  284;  86  L.  T.  472. 

53.  Writ^8ervice  oirf  of  jurisdiction— "  Breach  of 
contract  within  jurisdiction  "—Action  for  wrongful 
dismissal— Letter  potted  abroad  to  plaintiff  in  England 
—B.  8  a,  1883,  ord.  11,  r.  1  (e)  —The  plaintiff  was 
employed  by  the  defendant,  who  was  a  foreigner 
zesidiiig  abroad,  as  the  London  correspmdent  of 
a  newspaper,  of  which  the  defendant  w»8  the 
proprietor.  The  defendant  wrote  and  posted  abr  >ad 
a  letter  addressed  to  and  received  by  the  plaintiff  in 
England  giving  him  two  weeks'  n  >tioe  to  terminate 
the  employment  In  an  action  for  breach  of 
contract  and  wrongful  dismissal, 

Held,  that  the  alleged  breach  occurred  abroad 
and  not  within  the  jurisdiction,  and  that  therefore 
leave  could  not  be  given  imder  ord.  11,  r.  1  (e),  to 
serve  Tiotice  of  the  writ  on  the  defendant  out  of  the 
jurisdiction. 

Cherry  v.    Thompson,  20  W.  E.  1029,  L.  B.  7 
Q.  B.  573,  and  Hamilton  v.  Barr,  18  L    ft.  Ir.  297 
85    W.    B.     Dig.    163,    followed.— HoLLAHD    v. 
Bbwnbtt.    G.A.,  401;    [1902]   1   K.    B.   867;    71 
L.  J.  K.  B.  490 ;  86 'L.  T.  485. 

54.  Writ— Service  out  of  jurisdiction— Dehenture 
deed— Foreign  assets  ^Necessary  or  proper  party  to  an 
action— B.  8.  C,  1883.  ord.  11.  r.  1  (g).— In  an  action 
where  the  court  has  jurisdiction  to  grant  the  relief 
asked,  service  of  the  writ  on  persons  outside  the 
jurisdiction  who  are  necessary  and  proper  parties  to 
the  action  wiU  be  allowed.— Dudsb  v.  Aicstsb- 


DAHBOH  Tbitstees  EAinx>OB.  Ch.D.  Bymej  J^  551 ; 
[1902]  2  Oh.  132;  71  L.  J.  Oh.  618. 
See  also  Probate,  10,  11,  12. 

PBBSOBIPTION.— See  Basement,  1,  3,  4,   5;  In- 
dusure,  2;  Natal,  Law  of,  1. 

FBINOIPAL  AND  AGENT  :— 

1.  Authority  of  agent— Ostensible  authority — Hold-' 
ing  out— Authority  to  pledge  credit— Master  ami 
cocuiTiman — Authority  of  coachman  to  order  forage. — 
The  defendant  employed  a  coachman  under  an 
arrangement  whereby  the  coachman  was  to  be  paid 
a  weekly  sum,  Indluding  the  cost  of  fora|riDg  tiie 
defendant's  horses.  The  coachman  order«*a  forage 
for  the  defendant's  horses  from  the  i^aintiff  without 
mentioning  the  arrangement,  ai^  the  pl^A^^ir 
supplied  forage   accordingly  for  sevend  moatha, 

giving  credit  to  the  defendant.     The  defeodant 
uly  paid  the  agreed  weekly  sums  to  his  ooaohmaa, 
and  did  not  know  from  whom  he  ordered  forage. 

Held,  that  the  mere  relation  of  master  and  coadi- 
man  did  not  of  itself  involve  as  a  matter  of  law 
ostensible  authority  on  toe  part  of  the  ooaohman  to 
pledge  the  master's  credit  for  forage  snpplied  lor 
the  master's  horses,  and  that  there  was  no  evidenoe 
of  a  holding  out  by  the  defendant  of  his  ooaohoaan 
as  having  such  authority. — WaiaHT  v.  Gltv, 
K.B.D,  402;  [1902]  1  Z.  B.  745;  71  Ii.  J.  K  B. 
497 ;  86  L.  T.  373. 

2.  Commission — Agreement  to  pay  commtenoii  o» 
properties  purchased^  Property  introduced  toprimdptd 
— Prom^sticn  by  principal  of  company  to  purekoM 
property—  Liability  of  principal  to  pay  commission. — 
The  defendant  bre«very  desired  to  acquire  some 
public-hciuses  in  a  particolar  district  and  agreed  to 
pay  the  plaintiff  commission  on  i^  Itoenaed  psroperty 
they  might  purchase  through  his  intioduatioiu 
Subsequently  the  defendants  abandoned  that  idea, 
and  instead  promoted  a  new  company,  whu^  ulti- 
mately acquired  certain  licensed  property  originally 
brought  to  the  notioe  of  the  defwidants  by  the 
plaiiitiff. 

Held,  that  as  the  new  company  was  mei^ 
ancillary  to  the  old,  the  commission  was  payable 
by  tbe  defendants. — Qxms  v.  Showeix's  Brbwsbt 
Oo.,  C.A.,  659. 

3.  Cimiract-^Agreement  by  agent  not  to  inter/ere 
with  business  after  ceasing  to  be  employed — Breaches 
—  Liquidated  damages  —  Injunction — Election, — ^The 

Slaintiffd,  an  assurance  company,  appomted  the 
efendant  their  agfnt  under  an  agreement,  ia  whidi 
it  was  provided  that  in  the  event  of  the  defendant 
ceasing  to  act  as  such  agent  he  should  in  no  way 
give  information  about  the  company's  oonnectioiia 
or  interfere  either  directly  or  indirectly  with  tlie 
company's  business,  or  represent  any  other  oan- 
pany  doing  a  similar  busin^'SS  within  a  radios  of 
fifty  miles  from  the  headquarters  of  his  agan^ 
within  one  year  from  tbe  date  of  his  ceasing  to  aet 
for  the  plaintiff  company,  and  that  in  case  of  the 
breach  of  the  agreement  in  that  behalf  he  abould 
forfeit  and  pay  to  the  plaintifiiB  a  sum  of  £100  hj 
way  of  asceortained  and  liquidated  daasagea. 

The  def**ndant  having  oomnitted  breachea  of  the 
agreement,  the  plaintiffi  brought  an  aotioo  against 
him  and  claimed  the  £100  liquidated  damagea  and 
an  injunction  to  restrain  him  from  interfering  with 
their  business. 

Held,  that  the  plaintifb  were  not  entitled  to  an 
ir  junction  as  well  as  to  the  liquidated  damagea,  tat 
must  elect  between  the  two  n>mediee«— Qbnbral 

AOOmBNT     ASSUBAXOB     OOBPOBATIOIT     V.     NOBL» 

K.B.D.,  381 ;  [1902]  1  K.  B.  877;  71  L.  J.  K.  a 
236;  86L.  T.  565. 
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4.  PwjMT  of  aUoTwy — Forged  ngnatwr^—Tram/tr 
of  itock-^Stockbroker^Implied  authority^  Liability 
^IndemnUy^ — Aay  parson  who,  by  repreaenting 
himsvll  MS  haTing  tlie  authority  of  the  principal, 
iiidooes  another  penon  to  enter  into  any  tr^ns- 
aotion,  into  whldi  he  would  not  have  entered 
but  for  the  representation,  is  liable  personally,  for 
the  damage  that  oognrs  if  the  represHutation  turns 
out  to  be  untrue  to  the  injury  of  the  person  to 
whom  it  was  made.  Thus  a  stockbroker  who 
executes  a  transfer  of  stouk  as  attorney  under  a 
power  is  liable  for  any  loss  ooosstoned  by  the  f«ct 
that  a  signature  on  the  power  has  been  forged, 
though  it  has  been  forced  without  his  knowledge 
and  he  honestly  believea  it  to  be  genuine. 

CoUen  ▼.  Wright,  5  W.  B.  265,  7  B.  &  B.  301,  6 
W.  B.  123.  8  B.  &  fi.  647.  and  Firbank's  Executors 
▼.  Humphreya,  35  W.  B.  92,  18  Q.  B.  D.  54, 
followed. 

Decision  of  Eebewich,  J.  (49  W.  B  391,  [1901] 
1  Gh.  652),  affirmcHl. — Oliysbh.  Bank  of  BiroLAjn}, 
CA.,  340;  [1902]  1  Oh.  610;  71  L  J.  Oh.  388; 
86  L.  T.  248. 

5.  Power  of  aUomey — Poufer  to  borrow — Loan  to 
agent — Money  paid  into  principal' »  banking  account — 
MieapplicaUon  by  agent — Money  had  and  received  to 
use  0/  tender, — A  power  of  attorney  authorizing  an 
agent  to  purchase  goods  in  connection  wit^  the 
business  of  his  principal,  and  wh«-re  necessary  in 
connection  with  any  purchases  made  on  behalf  of 
the  principal  or  in  conaeotion  with  his  said  busiaess, 
to  draw  aud  accept  bdls  of  exchange  and  sign  the 
name  of  his  principal  to  cheques  on  the  banking 
account  of  the  principal,  does  not  confer  on  the 
agent  a  g«^eral  power  to  borrow. 

Money  borrowed  by  the  agent  under  such  a 
power  in  the  name  of  his  principal  and  paid  into 
the  principal's  banking  account,  and  then  drawn 
out  by  the  agent  and  applied  to  his  own  purposes, 
oanuot  be  recovert'd  by  the  lender  from  the  principal, 
as  money  had  and  recfived  to  the  use  of  the  lender, 
unleis  the  principal  knew,  or  could  in  the  ordinary 
oourse  of  buniness  have  known,  of  the  transaution. 
or  unless  the  principal  had  the  benefit  of  the  money 
so  paid  into  his  account. 

Marsh  ▼.  Keating,  1  Bing.  N.  C.  198.  considered. 

Dedflionof  Far^ll,  J.  (49  W.  B.  365,  [1901]  1 
Ch.  261),  affirmed.— Jacobs  v.  Mosris,  C.A  ,  371 ; 
[1902]  1  Oh.  816;  71  L.  J.  Oh.  363 ;  86  L.  T.  275. 

See  also  Insurance,  1. 

PBINGIPAL  AND  8UBBTT:— 

1.  Chiarantee — Bond  to  secure  fidelity  of  employee — 
Death  of  surety — Notice — Determination  of  liability* — 
Where  a  bond  is  Ki^on  by  a  surety  for  the  integrity 
of  a  person,  in  oonsidnrati  m  of  that  person's  being 
employed  by  the  obligee  of  the  bond,  the  liability 
of  the  surety  will  not,  unless  it  be  expressly  so 
stipulated  io  the  bond,  be  either  determiuabte  up  m 
notice,  or  determined  by  his  death. — Obaoe,  Bb, 
Bai;fot7B  v.  OaAOB,  Ch.D.  Joyce^  J, ;  [1902]  1  Oh. 
733;  71  L.  J.  On.  358;  86  L.  T.  144. 

2.  Mortgage — (Jollateral  security. — A  surety  has 
rights  with  regard  to  collateral  s»curity,  even  b*'fore 
be  pays  or  is  ca«led  up  m  to  pay  the  debt. — Dizoir  v. 
Btkel,  Oh.D.  Cozens-Hardy,  J.,  132;  [1901]  2  Ch. 
602 ;  70  L.  J.  Oh.  794 ;  85L.T.404. 

See  also  Guarantee,  1. 

PBIS0NEB8  :— 

Legal  custody  of,  during  trial — Illegal  detention  by 
warder  after  acquittal — Liability  of  governor  of 
friean. — ^The  legal  custody  of  prisoners  during  trial 
IS  in  the  goTemor  of  the  giu>l  fran  which  they 
have  come  or  would  haye  come  if  they  had  not  been 


bailed;  and  consequently  if  after  a  prisoner  has 
been  acquitted  and  order<Ml  to  be  discharged  the 
warders  unlawfully  detain  him,  the  governor  is 
responsible  for  the  iUngiJ  act  although  he  may  not 
have  been  present,  in  court  or  ordered  it. — A&s  v, 
Obuiokshank,  K,B,D.  ;  86  L.  T.  708. 

PBOBATB  :— 

1.  Administration  bond — Inteetate  estates — Duchy 
of  Lancaster— Death  of  holder  of  title — Death  of 
administrator  appoint&i  by  her — Nominee  of  her 
executors — Form  of  grant — Sureties  dispensed  with. — 
The  court  allowed  the  executors  appointed  under 
the  will  of  her  late  Majesty  Queen  Victoria  to 
nominate  a  person  to  tahe  a  number  of  grants  for 
their  use  in  the  estates  of  persons  who  had  died 
domiciled  in  the  Oounty  Palatme  of  Lancaster, 
and  which  had  bc»n  either  wholly  or  partially 
tmadministered. 

The  court,  however,  while  consenting  to  dispense 
with  sureties,  required  that,  inasmuch  as  the 
administrator  was  not  to  take  for  the  use  of  the 
sovereign,  but  for  the  use  of  the  late  sovereign's 
executors,  he  should  enter  into  the  usual  administk*a- 
tion  bond.— Bbst,  In  thb  Ooods  of,  P.D.  dk  Ad.D. ; 
[1901]  P.  333 ;  71  L.  J.  P.  9 ;  85  L.  T.  640. 

2.  Administration — Bond — Signature  of  one  surety 
— Substitution  of  name  of  second  surety — Cancellation. 
— One  surety  to  an  administratioD  bond  executed 
the  same  on  being  assured  that  the  other  person 
named  m  it  as  co-surety  would  execute  it.  The 
latter  refused  to  do  so.  The  name  of  another 
surety  was  inserted  in  the  bond,  and  this  person 
executed  it.  The  first  surety  did  not  assent  to  the 
alteration. 

Held,  that  the  bond  was  void  and  must  be  can- 
celied.---OowABDiN,  Iir  thb  Goods  of,  P.D.  db 
AdD. ;  86  L.  T.  261. 

3.  Codicil  —  Mistaken  reference  to  will  already 
destroyed — Revival.  —  Where  a  testator  refers  by 
mistake  in  a  codicil  to  a  will,  which  has  not  ooly 
been  revoked  but  actually  destroyed  at  the  time  of 
the  execution  of  such  codicili  the  court  may,  if 
satisfied  that  such  reference  is  a  pure  mistake  and 
that  the  testator  intended  to  reM  to  an  existing 
will,  grant  probate  of  the  codicil,  omitting  the 
words  of  reference  which  have  been  inserted  by 
mistake.  But  it  is  otherwise  if  the  will  referred  to 
by  mistake  is  in  existence  at  the  time  of  the  execu- 
tion of  the  codic  L — Bbadb,  In  thb  Ooods  of, 
P.D.  &  AdD.;  [1902]  P.  75;  71  L.  J.  P.  45;  86 
L.  T.  258. 

4.  Executors  according  to  the  tenor — Trustees  — 
Directions  for  advancement  and  maintenance.  —  A 
testator  directed  payment  of  his  debts  and  funeral 
and  testamentary  expanses  by  his  executors  herein- 
after named,  but  failed  to  name  any  persons  as 
executors.  The  will  contained  an  expression  of  the 
testator's  wishes  as  to  the  education  and  advaoea- 
ment  of  his  children,  and  appointed  the  testator's 
widow  and  two  of  his  sons  as  trustees. 

Held,  that  the  trustees  were  executors  according 
to  the  XfinoT  and  entitled  to  probate  — EntBT,  Iir 
THB  Ooods  of,  P.D.  A  AdD. ;  [1902]  P.  188 

5.  Grant  of  administration — Executor,  appointment 
of— Practice  -  Will  of  domiciled  ItcUian —Probate 
refused — Administration  with  wiU  annexed  granted. 
— Bvf n  wQ«-re  the  husband  consents,  the  oourt  will 
refuse  to  grant  probate  to  the  executor  liaaied  in  the 
wi]l  of  a  m«rried  woman,  who  dies  domioilei  abroad ; 
but,  with  such  consent,  will  make  a  general  grant 
of  administration  with  the  will  annexed. 

In  the  Ooods  of  HaUyburton,  (1866)  L.  B.  1  P.  ft 
M.  90,  and  in  the  Goods  qf  TrSfond,  [1899]  P.  247, 
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oomnM'Dted  im  and  explained. — ^VAinmn,  Iir  thx 
Gkx>D8  OP.  P.D.  A  Ad.D. ;  [1901]  P.  330;  71  K  J.  P. 
7 ;  85  L.  T.  639. 

6.  Informal  document — Execution — WitneucB  dead 
•^No  atteBtaif'on  clatue — No  evidence  of  handwriting 
— Omnia  prcdBamautnr  rite  esse  aota. — Ttie  conrt 
extended  the  preeamption  of  law— omnta  jproBtu* 
mwUur  rite  esse  aetf— to  the  oaee  of  aa  infarmal 
hologtaph  document  oontaiittog  no  attestation 
daoM)  and  in  regard  to  whioh  there  was  no  erideooe 
to  prove  the  handwriting  of  one  of  the  pereone, 
both  of  whom  were  dead,  whoee  namee  appeared 
near  the  ngnatore  of  the  testatrix  at  the  foot  or  end 
of  the  doenment.— -Pbvbbbtt,  Iv  thx  Goods  or, 
F.D.  &  Ad.D.  ;  [1902]  P.  205. 

7.  Intervener — Probate  action — Married  tpoman — 
•*  Proceeding  inatitiUed  **  —  Independent  intereet  — 
Separate  estate — Restraint  on  antidpation — Ooete  of 
opposite  party— Form  of  order — B.  <8.  C,  1883, 
ord.  12,  r.  23— Pro6a(e  Court  Rules,  1862  {Con^ 
tentious  Business),  r.  6 — Married  Women's  Property 
Act,  1893  (56  &  57  Vict,  c  63),  s.  2.— A  lummont 
by  a  married  woman  under  E.  8.  C,  1883,  ord.  12, 
r.  23,  and  Probate  Court  Bnles,  1862,  r.  6,  for  leave 
to  intervene  in  a  pending  probate  action  for  the 
porpoee  of  aaserting  heriudepeLdt-nt  interest  in  the 
subject-matter,  is  a  *'  proceeding  institated  '*  by  her 
within  section  2  of  the  Marritd  Women's  Property 
Act,  1893,  and  therefore  the  oonrt  has  jurisdiction 
to  order,  if  it  thinks  fit,  the  costs  of  the  action,  as 
from  the  date  of  the  stmunons  to  int«*rveoe,  to  be 
paid  out  of  her  separate  property,  induding  property 
whioh  is  subject  to  a  restraint  on  anticipatiQn. 

The  fact  ttiat  the  married  wooian  may  have 
obtained  an  order  giving  her  leave  to  Intervene  in 
the  action  ^as  a  plaintiff,"  followed  by  a  delivery 
to  the  defendant  of  a  pleading  whereby  she  '*  adopts 
the  pleadings  of  the  plaintiff/*  does  not  the  less 
render  her  intervention  a  "  proceeding  instituted  " 

eby  her  within  <he  section. — OaxGKirr  v.  Obiokitt 
Jeickitt  nrrBBVBKDro),  C.A. ;  [1902]  P.  177 ;  71 
.  J.  P.  65 ;  86  L.  T.  635. 

8.  Marriage-^Foreign  marriage — Ceremony  per^ 
formed  hy  mini$ter  not  of  the  same  religious  community 
its  one  of  the  contr<xcting  parties, — idthough  by  the 
common  and  civil  law  of  Western  Europe  a 
marriage  per  verba  de  prcesenti  was  valid  wiUiout 
the  presence  of  a  minister  of  religion,  yet,  not- 
withstanding that,  municipal  law  has  superadded  the 
necessity  of  the  presence  of  a  minister  as  a  witness, 

Queers,  whether  such  a  marriage  may  or  may  not 
be  considered  valid  according  to  the  laws  and  zites 
of  the  Ohurch  of  England,  for 

Queers,  whei^er  the  dedvion  in  Beg,  v.  MiUis,  10 
GL  &  Fin.  534,  applies  where  th<i  presence  of  an 
ordained  minister  of  the  Church  of  England  cannot 
be  procured.— LiaHTBODT  v.  Wxsr,  P.2>.  ^  Ad.D., 
494. 

9.  MobilizaiUm— Wills  Act  (1  VicL  c  26),  «.  11.— 
Mobtlization  may  be  fairly  taken  as  a  commence- 
ment of  that  which,  in  Boman  law,  was  understood 
by  the  words  in  expeditions.  If  the  order  to 
mobilise  has  been  received,  although  any  particular 
member  of  the  force  may  himself  have  taken  no 
step  under  it,  yet  the  order  itself  so  affects  his 
position,  as  a  unit  of  the  whole  force,  as  to  place 
him  in  expeditions. 

On  the  7th  of  September,  1899,  a  battalion 
stationed  in  India  was  **  warned  "  for  service,  and 
two  days  later  was  "ordered  to  mobilize"  for 
active  service  in  South  Africa,  and  embarked  on  the 
19ih  of  September,  1899.  The  deceased,  a  private 
soldier  in  that  battalion,  wrote,  between  me  8th 


of  Septemberaad  the  19th  of  September, an unflatad 
letter,  which  was  rec-i«ed  by  the  pbintdf  in 
England  on  the  2ad  of  October,  1899.  T&e  writer 
died  of  fever  during  the  si^ge  of  Ladymith  on  the 
9th  of  February,  1900. 

The  letter  contaiaed  (inter  alia)  the  lupf  eesion : 
*^If  you  have  a  Letter  to  say  that  I  am  killed,  then 
the  lot  is  for  >on."  ..."  You  wiU  receive 
the  lot  if  I  am  killed  in  aotioo,  for  I  ahi^  make 
out  my  wUl  in  your  favour." 

No  other  document  in  the  nature  of  a  wSl  was 
ever  received  or  diicovered»  and  the  fatlier  of  the 
deceased,  the  latter  being  unmarried,  took  out 
letters  of  administration. 

The  plamtiff  having  propounded  the  letter  aa  tiie 
will  of  the  deceased  st^dier,  claimed  letvooation  of 
the  grant  of  adrnxnistration : 

Held,  that  the  document  was  testamentary,  and 
that  it  was  a  soldier's  will  within  the  meaidDg  of 
section  11  of  the  Wills  Act.— 0ATTWABD  v.  Kko, 
RD,  <fe  AdJ),;  [1902]  P.  99;  71  L.  J.  P.  84;  86 
L.  T.  113. 

10.  Prodioe^ClMfs— JSaD0ctiiors.— Bzeontors,  who 
are  also  residuary  legatees,  are  in  the  aame 
position,  as  to  oosts,  as  any  other  party  wlio  on- 
sucoeesfully  propounds  a  wiU. 

Where  executors,  who  were  also  named  aa 
residuary  legatees,  had  ample  opportumtifls  of 
formiug  an  opinion  as  to  the  testamentary  capacity 
of  the  deoea»ed,  and,  acting  upon  their  opinion, 
propounded  a  wiU  or  wills,  which,  in  the  reaolt 
weie  pronounced  against,  after  verdii^  of  a  juy, 
on  the  groimd  of  testamentary  incapacity  and  want 
of  knowledge  and  approval  of  the  oontenta, 

Held,  that  not  only  was  this  a  case  in  whiok  ibeir 
costs  should  not  be  iJlowed  out  of  the  eatate,  bat 
that,  following  the  general  nde  that  ooats  follow 
the  event,  they  shotdd  pay  the  oosts  of  the 
defenduit;  but  not  of  any  of  the  parties  oited, 
whose  interests  were  practically  identiMl  with  those 
of  the  d«rfendant. 

Boughton  v.  Knight,  (1873)  L.  R.  3  P.  d;  M.  64, 
distinguished.  —  TwiST  v,  Ttb.  P.2).  A  Ad  D.; 
[1902]  P.  92 ;  71  L.  J.  P.  47 ;  86X.  T.  259. 

11.  Practice  ^  CosU  ^ Ptobate  stia.  — Wbere  a 
principal  beneficiary  taikes  instrnotioos  himsfJf  and 
causes  a  will  to  be  prepared  by  a  solicitor  upon 
those  instructions,  but  the  solicitor  does  not  aae  the 
testator,  the  circumstances  so  far  invite  ioquiry  aa 
to  justify  the  court  in  refusing  to  condemn  in  costs 
a  party  opposing  prob«te  of  tiie  will. — ^ATLWnr  e. 
Aylwiw,  P.D.  &  Ad.D, ;  [1902]  P.  203. 

12.  Practice^  WiU  torn  in  pieces  and  pasted  tog&lker 
again — Persons  not  sui  juris  interested  in  inteekMcy — 
Probate,  on  motion,  to  eocscutnoi, — the  court,  npon 
motion  by  the  sole  executrix,  granted  probate  of  a 
will  which  had  been  torn  up  and  afterwards  pasted 
together  again,  notwithstanding  the  fact  that  tiie 
persons  interested  imder  an  intestacy  were  not  <ii» 
Juris  and  no  guardian  ad  litem  had  been  appointed 
by  the  court  to  represent  them.— BBABfiDroTOV,  Lr 
THB  Goods  of,  P.D.  dt  Ad,D, ;  [1902]  P.  1 ;  71 
L.  J.  P.  9 ;  85  L.  T.  644. 

See  also  Administration,  2,  6. 

PUBLIC  HBAXTH.  — See  Landlord  and  Tenant, 
2.  8;  Local  Oovemment,  1,  6,  10,  12,  14,  17; 
Metropolis,  7,  10;  Water,  8. 

RAILWAY  :— 

1  Compulsory  povoers — Bight  of  way — Obstruction 
—  Injunction  —  Compensation  —  Lands  Clauses  Act, 
1845  (8  &  9  Vict.  c.  18),  s,  68.— Motion  by  plaintiff  to 
restrain  defendants  fiom  obstructing  or  mtsri«Elng 
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with  the  pUaDtifTs  right  of  way  over  an  oooapatUm 
road  and  from  permitting  any  railway  to  oontinne 
upon  and  from  mnninic  traini  or  looomotiTes  along 
the  road.  The  defendants  had  laid  down  a  line 
whioh  paesed  along  the  oooupation  road  and  ran 
trains  thereon  for  the  pnrposet  of  oarrying  the 
plant  and  material  neoeaeary  for  the  oonstractionof 
the  authorised  new  line. 

Heldj  tbat  the  plaintiif  was  not  entitled  to  an 
injonotion,  bat  that  he  had  his  remedy  by  com- 
pensation nnder  the  Lands  Olanses  Act,  1846,  s.  68. 
— Babnabd  II.  Obxat  Wbbtbbn  Bailwat  Oo., 
Ch.D.  Kekewieh,  J. ;  86  L.  T.  798 

2.  Dock  company — Railway  lines  and  Mings  on 
docks  —  Oommunication  with  railway  company  — 
Through  raUs^BegvMum  of  Railways  Ad,  1873  (36 
&  37  Vict.  c.  48),  s,  Z^RaUway  and  Canal  Traffic 
Act,  1888  (61  &  62  Viet.  c.  26).  s.  26.— The  London 
and  Iudi«  Dooks  Oo.»  oonstitoted  under  powers 
conferred  by  Tarious  Acts  of  Parliament,  had,  under 
the  provisions  00Dtain**d  in  suoti  Acts,  laid  down 
lines  of  railway  within  ther  dooks,  forming  a 
junction  with  the  Unes  of  the  Qffat  Eastern 
BaOwa^r  Oo.,  and  extending  for  a  distance  off  about 
three  miles  to  the  various  warehouses  and  quays  of 
the  docks,  for  the  purpose  of  the  carriage  of  leoods 
in  the  trucks  and  wasons  of  the  railway  company 
to  and  from  the  r^way  company  and  the  ware- 
houses and  quayp,  and  hid  also  constructc^d  a  group 
of  sidings  for  the  accommodation  of  the  trucks, 
wasons.  and  engines  uied  in  such  traffic. 

&e  Acta  under  which  the  dock  compsny  was 
constituted  did  not,  in  respect  of  such  imes  and 
sidings,  incorporate  the  provisions  of  the  Bailways 
Glauses  Oonsolidation  Acts  or  contain  any  of  the 
usual  statutory  provisions  relating  to  raOways. 

The  dock  company  applied  under  section  26  of 
the  Bailway  and  Oan«l  Traffic  Act,  1888,  to  have 
through  rates  fixed  b?  the  Bailway  Oommis>ioners 
in  respect  of  the  traffic  from  their  warehouies  and 
uays  to  certiiin  places  on  the  Midland  Bailway 
ik).'s  syttem.  vid  we  Great  Eastern  Bailway  Go.'s 
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Held,  reversing  the  decision  of  the  majority  of 
the  BaOway  Gommissioners,  that  the  dock  company 
under  the  provisions  of  their  Acts  of  Parliament 
were  not  a  "raUway  company "  nor  were  their 
lines  and  sidings  psft  of  a  continuous  line  of 
railway  communication  within  the  meaning  of  the 
Bailway  and  Ganal  Traffic  Act,  1888,  and,  therefore, 
the  dock  company  were  not  entitled  to  through  rates 
under  section  26  of  tbat  Act. 

Semble,  a  railway  oomiiany  entitled  to  demand  a 
through  rate  under  section  26  most  be  a  railway 
company  constituted  by  statutory  authority  and 
owning  a  line  which  forms  pert  of  a  contmuous 
route,  that  section  presupposing  that  the  demandiog 
company  has  itself  a  fine  whioh  is  to  form  a 
substantial  part  of  the  route  —London  and  India 
Docnu  Co.  V.  G&BAT  Bastben  Bailwat  Co..  (7.^., 
461;  [1902]  1  K  B.  568;  71  L.  J.  K.  B.  369;  86 
L.  T.  339. 

3.  NeaUgence — Tort — Ad  auihorizsd  hy  statute — 
Canada  {Quibec)  Law  of. — ^In  the  absence  of  negli- 
gCLce  or  misconduct,  a  corporation  authorized  by 
statute  to  carry  on  a  partioular  bnsioess,  is  not 
responsible  for  any  damage  caused  by  its  doing  so 
in  a  normal  and  ressooable  manner ;  for  when  the 
Legislature  has  legalised  the  acts  contemplated  and 
carried  out,  they  cannot  oonstitutA  ao  actionable 
wrong.— Canadian  Paoifio  Bailwat  Co.  v.  Bot. 
P.C,  416;  [1902]  A.  0.  220;  71  L.  J.  P.  G.  61; 
86  L.  T.  127. 

4.  Sidings  and  eoHateral  bra/nchea^^Connectian^ 


Railways  Clauses  Consolidation  Ad,  1846  (8  ft  9 
Vid.  c.  20),  s.  IQ—Construdion — Adjoining  owners — 
Private  branch  railways — Privtxts  sidings — Openings 
for  communication  with  railways — Railways  Regular 
turn  Ad,  1842  (6  &  6  Vid.  c.  36),  s  12.~8eotion  76  of 
the  Bailways  Clauaes  Consolidation  Act,  1846, 
applies  to  the  user  of  thtf  railway  by  the  ovmers  of 
bnmch  railways  with  their  own  enp^ines  and 
carriages,  and  does  not  entitle  an  adjoining  owner, 
who  makea  a  siding,  to  dediand  communication 
with  the  railway  for  the  purpose  of  establishing  a 
oUim  to  facilities  for  his  traffic 

Held,  also,  that  the  limitation  of  the  right  of 
communication  between  a  railway  and  a  private 
branch  railway  to  places  where  the  communication 
can  be  made  with  lafety  to  the  public,  and  without 
Id  jury  to  the  railway,  and  without  inconvenience  to 
the  tn^BBc  thereon,  does  not  relate  solely  to  the 
structural  difficulties  of  making  an  opening,  but 
has  reference  also  to  difficulties  arising  from  working 
the  traffic  on  the  railway. 

Decision  of  the  Bailway  Gommissioners,  [1902] 
1  E.  B.  381,  reversed.— Lanoashibx  Bbick  and 
Tbr&a-Cotta  Co.  V.  Lanoabhibe  and  YORltSHniE 
Bailway  Co..  C.A.\  [1902]  1  K.  B.  661;  71 
L.  J.  K.  B.  431  ;  86  L.  T.  176. 

6.  Undue  pre/«refic«— Ultra  virei — Rights  of  share- 
holder— Injundion — Jurtsdidion — Railways  Clauses 
Consolidation  Ad,  1846  (8  Vict.  c.  20),  s.  ^O—RaU- 
and  Canal  Traffic  Ad  1864  (17  &  18  Vid,  c.  31),  s. 
2. — A  shareholder  of  a  railway  compauy  cannot 
have  an  in j  auction  to  prevent  the  company  carry- 
ing goods  for  a  customer  at  a  lower  rate  than  the 
orainary  scale,  upon  the  ground  that  it  is  uUra  vires, 
and  enables  other  customers  to  claim  r«$ductiQns, 
and  thus  diminishes  the  profits  of  the  company. 

Semble,  sucH  an  act,  even  if  an  undue  preference, 
is  not  ultra  vires  the  railway  company. 

Whatever  rights  a  railway  company  may  have 
against  a  customer  who  has  delivered  goods  to  them 
for  consigi  ment  under  an  alleged  erroneous  desorip- 
tion  W^«"g  a  lower  r«te  of  charge  than  the  proper 
description,  a  shareholder  in  the  railway  company 
has  none  agai'ist  the  customer. — Andxbson  v. 
Midland  Bailway  Ca,  Ch.D.  RuckUy,  J.,  40; 
[1902]  1  Ch.  369 ;  71  L.  J.  Gh.  89;  86  L.  T.  408. 

See  also  Vendor  and  Purchaser,  14. 

BATING.— See  Local  Government,  10-13 ;  Metropolis, 
8,9. 

BECEIYBB  :— 

Practice — Puhlic-house  —  Licences  in  jeopardy  — 
Recovery  of  possession — Disputed  title — Receiver  of 
licences  and  of  renU  and  profits  -  Landlord  and 
tenant — Rreach  of  covenant — Notice — Conveyancing 
and^  Law  of  Property  Ad,  1881  (44  &  46  Vid.  c  41), 
s.  14. — The  defendant  was  teaant  of  a  publio-house 
under  an  agreement,  dated  in  1893,  whereby  the 
plaintiffi  agreed  to  let  and  the  defendant  agreed  to 
take  the  premises  for  one  year  certain.  Under  the 
agreement  the  defendant  was  not  to  do,  or  cause  or 
suffer  to  be  done,  any  act,  de-d,  or  tbing  whereby 
the  licence  miffht  be  jeopardized,  suspended,  for- 
feited or  lost ;  he  was,  upon  quitting  the  premisesi 
to  assign  over  the  licences  to  tbe  plamtiffii ;  and  he 
was  to  reside  on  the  premises,  and  not  to  shut  them 
up,  or  cause  or  suffer  the  same  to  be  shut  up,  or 
the  tradioff  thereon  to  besu«pended.  It  was  thereby 
also  agreed  tbat  if  the  tenant  shou<d  commit  any 
breach  of  the  agreemeot,  or  the  licences  should  be 
jeopardized,  th«s  tenancy  should  cease,  and  the  land- 
lords should  have  power  at  once,  without  nodoe  or 
legal  proceedings,  to  re-enter  upon  the  premises 
and  resume  posMsrion  thereof •  The  defendant  con- 
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tmued  tmant  upon  the  temu  of  the  agreement 
until  November,  1901,  when  he  dloeed  the  hoose 
and  went  away. 

In  an  action  for  recovery  of  posaesrion  and  for 
a  receiver,  the  court  appointed  a  receiver  of  the 
licences  and  of  the  rents  and  profits,  ordered  the 
Ucences  to  be  handed  over  to  the  receiver,  and  gave 
him  possession  of  the  premises  so  far  as  was 
necessary  for  the  pnrposes  of  preserving  the  Ucences. 
— CHABEDroTOW  &  CJo.  V,  Cahf,  Ch.D,  Joyce,  J,; 
[1902]  1  Oh.  386 ;  71  L,  J.  Ch.  196;  86  h.T.  15. 

BBYBNnE.--See  Inland  Bevenue. 

BIYEB.— See  Water. 

SALB  OF  GOODS  :— 

1.  Chodi  stolen  by  eervatU'^  Title  of  purchaser — 
Conduct  of  master  alleged  as  cause  of/raud — Estoppel. 
— ^The  appellants  gave  a  written  authority  to  a 
dock  company  to  honour  transfer  or  delivery  orders 
of  timber  signed  by  their  confidential  clerk.  !nie 
clerk  assumed  a  false  name,  took  an  office,  and 
obtained  transfers  of  tuubw  to  himself  under  the 
assumed  name.  This  timber  he  sold  to  the 
respondents,  representing  himself  as  the  agent  of 
another  firm.  In  an  action  by  the  appellants  for 
the  value  of  the  timber. 

Held,  that  as  the  timber  was  stolen  the  respon- 
dents had  no  better  title  than  the  thief  from  whom 
they  bought,  and  the  appellants  were  not  estopped 
from  recovering  the  value  on  the  ground  that  the 
dlerk  was  invested  witu  the  powers  of  an  otmer,  at 
there  had  been  no  representatioo  made  to  the 
respondents  by  or  on  b^ialf  of  the  appellants,  th<« 
respondents  never  having  dealt  with  the  clerk  in 
bis  own  name  and  having  no  knowledge  of  tiie 
appellants'  connection  «vith  the  transactioos. — 
FABQXTHABSOir  V.  EiNO.  H,L. ;  [1902]  A.  0.  325 ; 
71  L.  J.  K.  B.  667 ;  86  L.  T.  810. 

2.  StiptUation"  Condition    precedent — **  Specifiea- 
>  tion  to  he  given  at  tJie  beginning  of  May  ** — Delay — 

Bepudiation. — The  defendants  agreed  to  sell  and 
deliver  to  the  plaintiffi  1,000  tons  of  iron. 

By  the  sale  note  it  was  provided:  *' Delivered 
•  •  .  cost  and  freight  Japan,  direct  port,  speci- 
fication to  be  given  in  the  beginning  of  May. 
Time  of  shipping  May  and  June  £om  Antwerp." 
^  It  was  known  by  both  parties  that  the  specifica- 
tion had  to  be  sent  from  Japan,  and,  in  fa<it,  the 
specifioation  was  given  in  various  parts  between 
the  12th  and  15th  of  Biav. 

All  the  iron  could  be  manufactured  by  the 
defendants  in  eight  di^s,  and  opportumties  of 
shipment  in  Biay  and  June  were  frequeut  from 
Antwerp  to  Japan. 

Held,  that  ''specification  to  be  given  in.  the 
hemming  of  May^ "  was  not  a  condition  precedent, 
a  l)reach  of  which  entitled  the  defendants  to 
repudiate  the  contract,  but  that,  even  if  it  was, 
the  giving  of  the  specifioation  between  the  12th 
and  the  15th  of  May  was  sufficient  compliance. 

Whether  or  not  a  term  of  a  contract  is  a  condition 
precedent  must  be  collected  from  the  provisions  of 
the  instrument  creatmg  the  contract  and  the 
oiroumstanoes  legally  admisaible  in  evidence  with 
reference  to  which  it  is  to  be  oonstru'-d. — KiDSTOir 
V.  MONGSATT  Ibonwobks  Co.,  K.B.D,  ;  86  L.  T.  556. 

SEDUCTION  :— 

Master  and  servant — Evidence  of  service—  Employ- 
ment by  defendant — Weekly  leave  of  absence — Visits 
to  the  father^s  home — Assistance  in  household  duUes, 
— ^The  plaintiff  s  daughter,  who  was  in  the  service 
of  the  defendant,  was  permitted  to  go  out  once  a 
week  for  an  afternoon  and  evening.      On  such 


occasions  she  went  to  her  father's  liooae  and 
assiftnd  in  household  duties.  In  an  aotioa  by  flie 
plaintiff  for  the  seduction  of  his  daughter  by  the 
defeodant  while  she  was  in  the  latter's  aervioa. 

Held,  that  there  was  no  evidence  of  the  galation 
of  master  and  servant  between  the  plaintiff  and  his 
daughter  to  support  the  action. — ^Whttboubhi  v. 
Williams,  C.A.;  [1901]  2  K.  B.  722;  70  L.  J. 
K  B.  933 ;  85  L.  T.  271. 

SET-OFF.— See  Practice,  47. 

SETTLED  LAND  :— 

1.  Capital  money  —  Improvements  in  leaeehM 
hotAses  with  a  view  of  letting — Electric  light  inetaUo' 
tionSetOed  Land  Act,  1882  (45  &  46  Viet  c.  38),  s. 
26-'8emed  Land  Act,  1890  (53  ft  54  VicL  c  69),  j. 
18  {iiX  —  An  electric  light  installation  may,  vndet 
special  circumstances,  be  so  neopssary  to  aswble  a 
house  to  be  let  as  to  be  payable  oat  of  oapHal 
moneys  under  the  Settled  Land  Aot». — Prkake's 
Settlemsnt,  Bb,  KnxvAiSD  v.  Fbbakk,  Ch,D, 
Joyce,  J.,  237;  [1902]  1  Oh.  97;  71  L.  J.  Gh.  20; 
85  L.  T.  454. 

2.  Capital  money — Investment — Powers  of  a  temad 
for  life— Choice  of  brokers — Duties  of  truetees — 
SetOed  Land  Act,  1882  (45  &  46  Vict,  c  38),  s.  21, 
suh'Sections  1,  10;  s.  22,  sub-section  2;  s.  31  (vi). — 
A  teuant  for  life  has  no  power  undi*r  the  Battled 
Land  Acts  to  direct  the  trustees  to  employ  a 
particular  broker  nominated  by  him.  The  dhoiee 
of  a  broker  Ues  with  the  trustees* 

After  a  sale  of  settled  estates  a  tenant  for  life 
entered  into  negotiations  with  a  firm  of  brokers  te 
the  investment  of  the  proceeds  of  sale.  The  troalaes 
refused  to  employ  the  broker  nominated  by  the 
tenant  for  life,  and  desired  the  traneaotiun  to  be 
carried  through  by  their  bankers,  who  woold 
employ  their  own  broken.  The  tenant  for  life 
then  a»ked  that  the  trustees  miffht  be  directed  to 
apply  the  capital  moneys  in  uieir  hands  in  the 
purchase,  through  the  brokers  nominated  hy  the 
tenant  for  life,  of  such  investments,  authoriwd  hy 
the  Act,  as  the  tenant  for  life  might  direct. 

Held,  that  the  trustees,  and  not  the  tenant  lor 
life,  were  the  proper  persons  to  select  and  emplpy 
a  broker,  just  as  they  were  the  proper  persosis  to 
»el**ot  and  t-mploy  a  solicitrvr  or  banker. — CSlbve- 
land's  (Dukb)  Sbttlsd  Estates  akd  Ssitlvd 
liAim  AOTS,  1882-1890  Ch.D.  Joyce,  J.,  508;  [1902] 
2  Gh.  350 ;  86  L.  T.  678. 

3.  Capital  money — Leasehold  house — AddiHtms 
with  a  view  to  letting^^ Electric  light  installation — 
SetOed  Land  Act,  1890  (53  ft  54  VicL  c  69),  e,  12ft 
(n.).— The  word  '*  additions"  in  section  13  (it)  of 
the  Settled  Land  Act,  1890,  means  stroiotarsl 
additions. 

The  installation  of  the  electric  light  in  a  lease 
hold  house,  although  reasonably  necessary  to  enable 
the  house  to  be  let,  is  not  a  structural  addition 
witiiin  the  meaning  of  tbe  section,  and  oannoi» 
therefore,  be  p<iid  for  out  of  capital  moneys. 

In  re  Freaks's  SetOement,  ante,  p.  237,  [1902]  1 
Oh.  97,  not  followed. 

In  re  GaskelPs  SetOed  Estates,  42  W.  B.  219,  [1894] 
1  Ch.  485.  followed. — Clabxb*8  Ssttlbicirt.  Sb, 
Ch.D.  Buckley,  J,  585;  [1902]  2  Gu.  327;  71 
L.  J.  Ch.  593 ;  86  L.  T.  653. 

4.  Conflict  between  provisions  of  wiU  and  proivieioms 
of  Settled  Land  Acts — Consent — Undivided  shares — 
SetOed  Land  Act,  1882  (45  &  46  Vict.  c.  38),  s.  66  (2)~ 
SetOed  Land  Act.  1884  (47  &  48  Via.  c  IH\  s.  6  (2). 
— li  lands  are  settled  in  undivided  shares,  a  power 

.    of  sale  of  the  whole  given  to  the  trustsus  wiU  oon* 
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fliot  with  the  powers  of  sale  of  their  shsres 
poMened  by  the  tenants  for  life  under  the  Settled 
Lend  Acts,  and  cannot  be  exercised  withont  the 
o(ins«»nt  of  all  the  ttmaats  for  Uf e  of  undivided  shares. 
Each  of  snoh  persons  is  merely  tenant  for  life  of 
his  andivided  share,  so  that  the  consent  of  one  of 
them  would  not  be  snffiotent  noder  section  6  (2)  of 
the  Settled  Land  Act,  1884,  to  enable  the  trustees 
to  sell  the  entirety. — Osbobnb  &  Bbight's 
(Limited),  Bb,  Oh.D.  Kehewich,  J.,  468  ; '[  1902]  1 
Oh.  335  ;  71  L.  J.  Ch.  285  ;  86  L.  T.  178. 

5.  Equitable  tenant  for  life — Condition  requiring 
residence— Power  of  sale  —  TruaUe — Compromise — 
SeUled  Land  Ad,  1882,  a.  dl—Trustee  Act,  1893,  «. 
2L — ^Where  there  was  an  equitable  tenaut  for  life 
of  a  hoQse,  Tulued  at  £320  a  year,  subject  to  a 
condition  requiring  residence,  and  some  of  the 
remaindermen  were  infants,  the  court  being  of 
opinion  that  the  condition  was  not  void  under 
section  61  of  the  Settled  Land  Act,  1882, 

Held,  that  the  court  could  sanctiou  an  agreement 
between  the  tenant  for  life  and  the  trustees  wheri'by 
the  tenaut  for  life  should  release  to  the  trustees 
her  life  estate  in  the  house  in  consideration  of  their 
pajriog  to  her.  out  of  the  general  trust  estate  an 
annui^  of  £275. 

In  re  Eastman's  Settlement,  43  Solioitobs* 
JoXTBNAL  114.  [1898]  W.  N.  170,  considered.— 
Tbbnohabd  v.  Tbbnohabd,  Ch,D  Buckley,  J,,  266 ; 
[1902]  1  Gh.  378 ;  71  L.  J.  Ch.  178 ;  86  L.  T.  196. 

6.  Investment  of  capital  moneys — Tenant  for  life — 
Truite^s  for  purposes  of  Settled  Land  Acts — Duty  of 
trusteesSettled  Land  Act,  1882  (45  &  46  Vict.  c. 
38),  s.  22  (2).— When  a  tenant  for  life  under  section 
22  (2)  of  the  Settled  Land  Act,  1882,  directs 
trustees  lor  the  purposes  of  the  Settled  Land  Act  to 
invest  o«pital  money  upon  a  mortgage,  the  trustees 
must  be  satisfied  that  such  diroction  has  been 
given  upon  a  proper  report  as  to  the  yalue  of  the 
property  proposed  to  be  mortgaged,  or  that  a 
proper  inTestigation  of  the  title  hae  been  mad<f  and 
proper  advice  siven  as  to  the  form  of  Ihe  convey- 
ance, but  on  being  so  satisfied  they  are  bound  to 
comply  with  the  direction. 

Order  of  Ooz^ns-Hardy,  J.  (ante,  p.  150),  varied. 

— HOTHAM,  BB,  HoTHAM  V.   DOTTGHTT,  C.A  ,  692. 

7.  Le€ue — Fine  on  surrender o/lease — Tenantforlife 
andrtmaindermau —  Capital  or  income, — In  the  abeence 
of  mala  fides,  money  paid  to  a  legal  life  tenant  ai 
the  oonsidfration  for  accepting  the  surrendor  of  a 
lease,  ffr-ftnted  without  recourse  to  the  powers  of  the 
Settled  Lsnd  Acts,  belongs  to  him  as  a  casusi 
profit  —  Httnlokb'8  Sbttlbd  *  Bbtatbs,  Bb, 
FiTZBOT  v,  HxTNliOKB,  Ch.D.  Sivinfen  Eady,  J.  ; 
[1902]  1  Ch.  941 ;  71  L.  J.  Ch.  530 ;  86  L.  T.  829. 

8.  Lease— Void  or  voidable'-*' Beit  rent'*— CUusive 
bargain  for  reduction  of  rent— Pur c?uuer  for  value 
without  notice— Doubtful  title— Settled  Land  Act,  1882 
(45&46  Vict.  c.  38), «.  7,  sub'section2; s. 54, — A tenai^e 
for  life,  purporting  to  act  under  the  powers  of  the 
Settled  Land  Act,  1882,  granted  a  building  lease  of 
some  vacant  land  at  less  than  the  best  rent  that 
could  reasonably  be  obtained,  the  rent  having  been 
Tednced  in  consideration  of  the  waiver  by  the 
lessee  of  a  daim  for  damages  against  tiie  lessor,  and 
the  lessee  covenanted  to  lay  out  a  certain  sum  in 
buildmg.  The  lessee  neglected  to  build,  and  the 
lease  was  sold  by  auction  to  the  vendor  at  a  large 
price.  The  vendor  » greed  to  sell  at  an  enhauced 
price  to  the  purchaser,  and  the  purchaser  objected 
uiat,  having  regard  to  the  amount  of  the  price,  it 
most  be  shown  that  the  rent  reserved  by  the  lease 
was  the  best   that  could  reasonably  lie  obtained 


within  section  7,  sub-section  2  of  the  Settled  Land 
Act.  The  vendor  had  uo  knowledge  of  the  arrange- 
ment bettreen  the  lessor  and  the  lessee  as  to  the 
reduction  of  the  rent,  and  he  insisted  that^  as 
purchaser  for  value  without  notice,  he  could  loake 
a  good  tide  to  the  purchaser. 

Held,  by  Buckley,  J.,  that,  inasmuch  as  the  lease 
did  not  comply  with  the  statutory  requirements  as 
to  rent,  and  the  lessee  did  not  act  In  good  faith 
within  section  54,  it  was  bad,  and  could  be  set 
aside  as  against  a  purchaser  for  value  without 
notice. 

Held,  by  the  Court  of  App(>al,  on  the  authority 
of  Freer  v.  Eesse,  [1853]  4  De  0.  M.  &  G  495,  that, 
assuming  that  the  lease  was  voidable  only  and  not 
void,  the  title  was  not  such  as  ought  to  be  forced 
upon  the  purchaser,  since  it  depended  on  a  doubtful 
question  of  fact,  namely,  whether  his  predeceesor  in 
tiUe,  the  vendor,  purchased  withont  notioe  of  the 
defect  in  the  titte.— HAin>MAN  XSCD  WiL0OX*8 
OoirTBAOT,  Bb,  C.A.  ;  [1902]  1  Ch.  599 ;  86  L.  T. 
246. 

9.  Leasehold  houses — Bepairs  which  are  improve- 
ments —Capital  or  income — Discretion  of  the  court — 
Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  s.  22 
i2)—SettUd  Land  Act,  1890  (53  &  54  Fict.  c.  69),  s. 
15.  —  As  between  the  tenant  for  life  equitably 
entitied  to  the  rents  and  profits  of  leasehold  houses 
subject  to  the  performance  of  the  covenants  in  the 
leases  under  which  they  are  held,  and  the  persons 
equitably  entitled  in  remainder  thereto,  the  cost  of 
«  improvements  '*  whidi  are  also  repairs  within  the 
covenants  contained  in  the  leases,  must  be  borne  by 
the  tenant  for  life. 

Clarke  v.  Thornton,  35  W.  B.  603.  35  Ch.  D.  307, 
distinguished. 

Li  the  exercise  of  its  disoretion  under  section  15 
of  the  S«4ttled  Land  Act,  1890.  the  court  will  not 
direct  such  repairs  to  be  paid  out  of  capital  if  the 
settlor  has  provided  that  they  should  be  paid  out  of 
income. 

Cardigan  v.  Curzon-Howe,  9  Times  L.  B.  244, 
foUowe4f.— Pabtinoton,  Bb,  Bbigh  v.  Eaitb, 
Ch.D.  Buckley,  J.,  388;  [1902]  1  Ch.  711;  71 
L.  J.  Ch.  472 ;  86  L.  T.  194. 

10.  Mining  lease — Varying  mtntmum  rent — Way- 
leave— Settled  Land  Act,  1882  (45  (k  46  Vict.  c.  38), 
ss.  6,  7,  9,  53.— The  object  of  the  Settied  Land 
Acts  is  to  remove  restrictions  in  dealiag  with 
settled  land,  and  though  the  interests  of  tiie 
remamdermen  are  to  be  considered,  a  possible  dis- 
advantage to  the  remaindermen  ought  not  to  be 
allowed  to  put  a  stop  to  the  development  of  the 
estate.  Theie  is  nothmg  in  the  Settled  Land  Acts 
which  makes  it  necessary  that  the  minimum  rent 
reserved  in  a  mining  lease  should  be  uniform  or 
that  it  should  be  reserved  from  the  commencement 
of  tiieterm,  oontequentiy  a  mining  lease  may  be 
granted  reserving  a  minimum  rent  which  does  not 
commence  in  the  first  year  of  the  term,  and  which 
gradually  increases  year  by  year. 

A  mining  lease  may  also  contsin  a  grant  of  a 
wav-leave,  for  which  no  separate  rent  is  reserved, 
mad  which  is  to  continue  after  the  rent  lias  ceased  on 
the  working  out  of  tlie  coal.* 

Decision  of  Byrne,  J.  (reported  ante,  p,  199), 
reversed.— Aldah^s  Sbttlbd  Estates,  Bb,  O.A., 
500 ;  [1902]  2  Ch.  46 ;  71  L.  J.  Ch.  652 ;  86  L.  T. 
510. 


11.  Power  of  tenant  for  life  to  mortgage — Costs  of 
consolidating  mortgage^**  Where  money  is  required'* 
—Settled  Land  Act,  1890,  s.  ll.-*Section  11  of  the 
Settled  Land  Act,  1890,  must  be  read  as  if  it  meant 
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where  money  is  reesonably  required  having 
xeffud  to  the  oironmstaaoee  of  the  sectled  land." 

Whfre  land  was  settled  sabjeot  to  several  mort- 
gages, all  beariuff  interest  at  4  per  oent.,  and  the 
tenant  for  life  had  a  right  nnder  the  settlt^ment  to 
resort  to  capital  in  the  event  of  the  income  payable 
to  her  falhns  below  a  certain  flgnre,  and  one  of 
the  mortgages  was  called  in,  and  it  was  found  that 
that  mortga^  could  not  be  readily  transferred,  but 
that  a  consolidating  mortgage  for  the  whole  amount 
due  under  all  the  mortgages  could  be  got  at  3^  per 
cent,  interest. 

Held,  that  the  tenant  for  life  was  empowered  by 
the  11th  section  of  the  Act  of  1890  and  was  josd- 
fied  in  raising  the  amount  by  which  the  costs  of  the 
consolidating  mortgage  exceeded  the  costs  of  the 
transfer  of  the  mortgage  call**d  in  by  a  mortgage  of 
the  settled  lund  for  that  amount. — OUFFOBD,  Rs, 
SOOTT  V.  OUFFOBD,  Oh,D  HuMey,  J.,  58;  [1902] 
1  Oh.  87;  71  L.  J.  Oh.  10;  85  L.  T.  410. 

12.  Tenant  for  life — Capital  money» — Experuea  of 
improvemeni  and  devdopment  of  building  utate — 
EAuiiding  of  mansion^hoiue — Dry-rot — Salvage-^ 
8Med  Land  Act^  1882  (45  &  46  Vict  c.  38) «.  25- 
SetOed  Land  Act,  1890  (53  &  54  Vict,  c.  69),  $.  13, 
itib'iecium  4. — Where  the  principal  mansion-house 
on  settled  land  had  been  rebuilt  owing  to  dry-rot, 
and  additions  and  improvements  had  at  the  same 
time  been  made  to  the  house,  and  the  gross 
expenses  (being  more  than  one-half  the  anuual 
rental  of  the  settled  estaces)  had  been  paid  by  the 
tenant  for  life. 

ELeid,  on  a  summons  by  him  tor  recoupment, 
that  such  part  of  the  expenditure  as  was  not  in 
excess  of  one-half  the  annual  rental  of  the  estates 
wat  payable  out  of  capital  under  the  Settled  Land 
Act,  1890,  section  13,  but  that  no  part  of  the  excess 
could  be  allowei  by  way  of  salvage. — LiOHS 
Sbttlkd  Bstates,  Bb,  Ch.D.  Kekewich,  J.,  570 ; 
[1902]  2  Oh,  274 :  71  L.  J.  Oh.  668  ;  86  L.  T. 
884. 

13.  Tenant  for  life^Sale  of  oplionr-UnauthoriMd 
hy  SetUed  Land  Acts,  1882  to  1890.— In  1887  a 
water  comnany  entoed  into  a  contract  with  a 
tenant  for  fife,  acting  under  the  powers  conferred 
by  the  Settled  Land  Acts,  1882  to  1890.  for 
the  purchase  of  a  plot  of  settled  land  with 
the  object  of  ereoting  thereon  certain  buildmgs 
for  the  purposes  of  their  undertaking,  and 
agreed  to  enter  into  a  covenant  not  to  build 
thereon  or  let  it  for  buddins  otherwise  than  for 
the  purpose  of  their  undertaking.  They  promoted 
a  mil  in  Parbament  for  power  to  erect  the 
proposed  buildings,  which  was  thrown  out  before 
the  conveyance  was  executed,  and  thereupon 
requested  the  vendor  to  agree  to  the  omiwion  from 
the  conveyance  of  the  covenant  resoncttve  of 
buUding  on  the  plot  sold.  The  vendor,  however, 
insisted  on  a  oonveyauce  in  accordance  with  the 
contract,  but  enterea  into  an  agreement  with  the 
company,  to  which  the  trustees  of  the  settlameot 
were  partiss,  to  the  effect  that  if  the  company 
should  not  require  the  land  for  the  purposes  of 
their  undertakuig  and  should  de»ire  to  erect  other 
buildings  thereon  or  to  sell  or  let  the  same  and 
thereof  should  give  notice  to  the  vendor,  tht«n  the 
vendor  would  on  payment  of  £10  consent  to  the 
company  buildmg  upon  or  selliog  the  laud  without 
the  restriction  as  to  building  c«intaiaed  in  the 
conveyance,  which  agret'meut,  although  dated  the 
day  after  the  conveyiboce,  wa«  executed  smml- 
taneouaiy  and  formed  one  trausaction  with  it  l^he 
vendor  died,  and  was  succeeded  by  his  son  as 
tenant  in  tail  of  the  settled  land,  who  possessed 


lands  adjoining  the  plot  sold.  The  company  then 
gave  the  notice  and  tendered  to  him  £10  in 
accordance  with  the  agreement,  but  he  deolined  to 

S've  his  consent,  alleging  that  he  was  not  bound 
ereby.    On  a  special  case  stated  by  oonaent  of 
the  parties  und«*r  ord.  34,  r.  1, 

Held,  that  the  veodor  as  tenant  for  life  of  file 
settled  laud  had  no  power  under  the  Settled  lAod 
Acts,  1882  to  1890,  to  enter  into  such  an  agree- 
ment with  the  company,  which  therefore  wme  not 
bindiog  on  his  successors  in  title.— PATiinni  e. 
OsAim  Junction  Waterwobks  Co.,  Ch  D. 
Swinfen  Body,  J.;  86  L.  T.  352. 

14.  WiU^Fature  irwt  for  soJe— Trtisf  arieimg 
after  death  of  trustee — Trustee  tenant  for  Itfe — 
Trueteee  for  tke  purposes  of  the  Settled  Land  Acts, 
1882  to  ISdO—Settled  Land  Act,  1890  (53  &  54  VieL 
c  69)  s,  16  (ii  ).— Truatees  for  the  time  betn^  of  a 
**  settlement  with  a  future  trust  for  aale  ace 
trustees  for  the  purposes  of  the  Sectled  Lend  Asts* 
1882  to  1890,  under  section  16,  sub-seotioa  (ii.)  of 
the  Act  of  1890,  and  it  is  immaterial  that  osia  of 
teem  is  a  person  who  caonot  in  fact  erv«r  ezaroise 
the  trust  tor  sale  by  rea^n  that  he  will  nooosaafily 
be  dead  before  ^e  trust  takes  effect. 

One  of  two  trustees  of  a  ''settlement'*  Willi  a 
future  trust  for  sate  is  a  trustee  for  the  purpoees  of 
the  Settled  Land  Acts,  notwithstanding  that  he  is 
tenant  for  life  of  the  '*  settlement.'* 

A.  and  B.  were  trustees  of  settled  land  with  a 
tnut  for  sale  t)  take  effect  after  the  death  of  A»» 
who  was  the  tenant  for  life. 

Held,  that  under  section  16  (ii.)  of  the  Settled 
Land  Act,  1890.  A.  and  B.  were  tmsteea  for  the 
purpoees  of  the  Settled  Laud  Acts.  1882  to  1800.— 
Jackson's  Sbttlbd  Bstatb  Bb,  CA.Z>.  Buddey^ 
J,.  235;  [1902]  1  Oh.  258;  71  L.  J.  Cih.  154;  85 
L.  T.  626. 

See  also  Administration,  8. 

SBTTLESfENT  :— 

1.  Covenant  to  setUe  after-€Kquired  property — 
'*  Usual "  clauses — Married  Ufoman — Agreeimetd  /br 
a  settlement — Beversionary  inkrtst  in  personalty  smh' 
ject  to  power  of  appointment — Exerdes  of  power. — By 
tne  marriage  settlement  of  if.,    dated    in    1854, 

groperty  was  settled  upon  trust,  after  the  deaths  of 
imself  and  his  wif  •*,  for  the  ohildren  of  the  mamage 
as  M.  and  his  wife  should  joihtiy  appoint,  and  m 
default  of  such  appoiatmeut,  as  ue  survivor  ahoold 
appoint;  and  in  default  of  any  appointmeat^  in 
trust  for  all  the  children  who  should  at'ain  twenty* 
one  in  equal  shares.  There  were  only  two  childzen 
who  att«ined  twenty-one.  One  of  them,  C,  by 
an  ante-nuptial  agreement,  ifPf^d  to  eettie 
*'  all  her  hsif  or  other  share  ana  interest  whateo- 
ever  "  in  the  property  subject  to  the  truste  of  the 
original  settlement.  The  agreement  provided  that 
the  settlement  should  contain  certain  spedBed 
provivions,  and  generally  such  other  agreementa, 
clauses,  and  provisions  as  were  "  usually  inserted  in 
settlements  of  a  like  kind."  IL  and  his  wife^  who 
predeceased  him,  made  no  joint  appointment  under 
the  deed  of  1854,  but  by  his  will,  in  exercise  of  his 
power,  he  appointed  the  sum  of  £2,000  to  OL  abso- 
lutely : — 

Held,  that  a  covenant  to  settle  after-aoquiied 
property  was  not  a  *'  ustud  "  dauie  in  aettlemeoli 
of  a  like  kmd  with  that  to  be  executed  in  aoeord- 
ance  ^th  the  agreement  for  a  settlement,  and  that 
the  £2.000  was  not  bound  by  tiie  agreeasent.— 
Maddy's  Bstats,  Bb,  Maddy  v.  M^ot,  ChJ). 
Joyce,  J. ;  [1901]  2  Oh.  820  ;  71  L.  J.  On.  18;  85 
L.  T.  341. 


WeaUj  Bq^orCer,  Oot  11,  im.] 
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2.  "2)t«  without  having  leen  married** — Wife^s 
property — Ultimate  trust  for  next'o/'kin — CoMtruc- 
tion  of  eettiement, — By  a  marriage  Bettlement  in  1847, 
oertain  funds  were  settled  on  usual  trusts  for  tne 
husband  and  wife  and  the  dhildren  of  the  marriage, 
and  as  to  one  moiety,  in  the  event  (wdioh 
happened)  of  the  wife  dying  in  the  lifetime  of  the 
husband,  and  after  the  determination  of  his  interest 
therein,  upon  such  trusts  as  the  wife  should  by  will 
or  oodioil  appoint,  and  in  default  of  appointment 
«  upon  trust  for  sudi  person  or  persons  as  under 
the  Statute  for  the  Distribution  of  Intestate's 
Bffdots  should  or  would  have  been  entitled  to  her 
personal  estate  "  in  case  she  had  died  intestate  with- 
out having  been  married."  The  wife  died  intestate 
in  the  lifetime  of  the  husband,  leaving  an  only  son, 
who  died  an  infant* 

Held,  that  the  case  was  governed  by  WiUon  v. 
AtHnem,  [1864]  4  D.  J.  &  S.  455 ;  that  in  con- 
formity with  thiat  decision  the  words  referring  to 
death  ''  without  having  been  married "  must  be 
construed  as  intended  to  exclude  the  husband,  and 
not  as  intended  to  exclude  a  child,  and  that  there- 
fore on  the  death  of  the  wife  intestate  her  infant 
son  b<*came  entitled  as  her  sole  next-of-kin. — Hare, 
Bb,  Mabe  v.  Howey,  Ch.D,  Kekewich,  J. ;  [1902]  2 
Oh.  112;  71  L.  J.  Oh.  649. 

3.  House  —  Repairs  —  Salvage  —  Jurisdiction  to 
sanction  expenditure  out  of  capital, — The  jurisdiction 
of  the  court  to  sanction  expenditure  in  the  repair 
of  settled  property  out  of  capital  is  to  be  exercised, 
if  at  all,  only  where  a  case  of  salvage  is  clearly 
made  out. 

Observations  of  Ohttty,  J.,  in  In  re  De  Teissier*s 
Settled  Estates,  41  W.  B.  186.  [1893]  1  Oh.  ^65, 
approved.— Willis.  Re,  Willis  v.  Willis,  C^., 
70;  [1902]  1  Oh.  15;  71  L.  J.  Oh.  73;  85  L.  T.  436. 

4.  Husband  entitled  jure  mariti  to  un/e*s  rever- 
sionary personalty  —  Ajai&-nuptial  agreement  for 
setUeinent — ^Post-nupftoZ  setUement — Recital  of  agree^ 
ment  —  Husband^ s  interest  made  determinable  on 
bankruptcy — Fraud  on  creditors — Trustee  in  bank- 
ruptcy— StattUe  13  Eliz,  c.  5 — Statute  of  Frauds, — A. 
rejiervation,  in  a  post-xinpUal  settlement  of  a  wife's 
reversionary  property,  of  a  life  interest  to  the 
hutbsnd,  determinable  on  his  bankruptcy,  does  not 
avoid  the  settlement  in  toto  against  his  trustee  in 
bankruptcy,  in  the  absence  of  evidence  that  he  was 
in  embarrassed  drcumstances  at  the  date  of  the 
settlement  or  contemplated  entering  on  a  specula- 
tive business.  A  recital  in  a  jxM^-nuptial  settlement 
of  an  an<6-nuptial  agreemeat  for  settlement  is 
evidence  of  sndi  agreement  suffioteat  to  satisfy 
the  Statute  of  Frauds. 

Barkrvorth  v.  Toung,  5  W.  B.  156,  4  Drew.  1, 
approved. 

In  re  Pearson,  25  W.  B.  126,  3  Oh.  D.  807,  disap- 
proved. 

Decision  of  Farwell,  J.  (49  W.  B.  476.,  [1901] 
2  Oh.  145),  revenK^.— HoLLAin),  Be,  Gbbog  v. 
Holland,  O.A.,  575;  71  L.  J.  Oh.  518;  86  L.  T. 
542. 

5.  Investment — Proceeds  of  realization  of  insufficient 
security — Tenant  for  life  and  remainderman — Appor- 
tionmmt, — Funds  subject  to  the  trusts  of  a  settle- 
ment comprised  a  mortgage  security  which,  pur- 
suant to  the  trusts,  was  transferred  to  the  trustees. 
The  interest  was  irregularly  paid,  and  ultimately 
the  security  was  realized  at  a  considerable  loss. 

Held,  that  the  sum  realized  ought  to  be  appor- 
tioned between  the  tenant  for  life  and  remainder- 
men under  tiie  settlement  in  proportion  to  tiie 
amounts  due  at  the  date  when  it  was  recovered  in 


respect  of  arrears  of  interest  and  in  respect  of 
principal. 

The  principle  of  In  re  Moore,  (1885)  54  L.  J. 
(Ob.)  432  :  33  W.  B.  447.  preferred  to  that  of  In  re 
Foster,  (1890)  45  Oh.  D.  629.--ALSTON,  Br,  Alston 
V.  Houston,  Ch,D,  Kekeioich,  J, ;  [1901]  2  Oh.  584 ; 
70  L.  J.  Ob.  869. 

6.  Several  estates  comprised  in  tame  devise — Tenant 
for  life — Remaindermen — Interest  on  charges — 
Current  rents  and  profits — Insufficiency — Arrears  of 
interest — Subsequent  rents — Payment  off  of  charges — 
Apart  from  aoy  question  arising  upon  the  special 
terms  of  the  instrument  creating  the  settlement,  a 
tenant  for  life  must:  keep  down  the  interest  accruing 
during  his  lifetime  on  all  paramount  inoumbrances 
to  the  extent  and  out  of  the  rents  and  profits 
received  by  him.  If  the  current  rents  are  insuffi- 
cient to  keep  down  the  interest,  subsequent  rents 
arising  during  the  life  of  the  tenant  for  life  are 
applicable  to  liquidate  arrears  accruing  during  the 
same  life  tenancy:  Revel  v.  Watkinson,  (1748)  1 
Yes.  Sen.  93;  Tracy  v.  Viscountess  of  Hereford, 
(1786)2  Bro.  0.  0. 128;  CatdfleldY.  Maguire,  (1845) 
2  J.  &  Iiat  141. 

Where  several  estates  are  indudeded  in  the  same 
settlement,  the  tenant  for  life  is  bound,  out  of  the 
whole  rents  and  profits,  to  keep  down  the  interest 
on  charges  on  all  the  estates :  Frewen  v.  Law  Life 
Assurance  Society ;  [1896]  2  Oh.  511 ;  In  re  Hotchkys 
1886)  32  Oh.  D.  408. 

Upon  principle,  therefore,  a  tenant  for  life  of 
several  estates  included  in  the  same  devise  is  liable, 
as  between  himself  and  the  remaindermen,  to  make 
good  arrears  of  interest  accrued  during  his  life 
tenancy  out  of  subsequent  rents  received  by  him  from 
any  of  the  estates,  even  although  the  charge  in  respect 
of  which  the  arrears  have  arisen  has  been  paia  off 
by  means  of  a  sale  of  part  of  the  property. — Hony- 
WOOD  v.  HoNYWOOD,  Ch,D,  Byrne,  J, ;  [1902]  1 
Oh.  347  ;  71  L.  J.  Oh.  174  ;  86  L.  T.  215. 

7.  Tenant  for  life — CoveThanttosMeafter-acquired 
property — Reversionary  interest — Oonversionfor  benefit 
of  persons  entitled  in  succession — ^The  rale  in  Howe  v. 
Earl  of  Dartmouth  (1802)  7  Yes.  137 ;  6  B.  B.  96, 
does  not  apply  in  the  case  of  a  settlement  by  deed 
and  apparentlv  only  appliei  where  there  is  a  dis- 
position by  will  of  residuary  personal  estate  given 
as  one  fund  to  be  enjoyed  by  several  persons  in 
sucoesftion.— Yan  Stbattbenzeb,  Be,  Bottstead  v. 
OooPER,  Ch,D.  CozenS'Hardy,  J. ;  [1901]  2  Oh.  779 ; 
70  L.  J.  Oh.  825 ;  85  L  T.  541. 

Bee  also  Divorce,  21-25. 

SB  WEBS:— 

Power  to  carry  through  or  under  street  or  lands — 
Pumpingstation  —  Compensation  or  purchase  — 
DieposcU  of  sewage-^**  Sewer" — Public  Health  Act, 
1875  (38  &  39  Vict,  c  55),  u.  4,  15,  16,  27.~An 
engine-house  with  pump  and  machinery,  erected 
partly  above  and  partly  below  the  level  of  the 
ground,  for  lifting  and  fordng  along  a  rising  main 
the  sewage  of  a  district  to  a  common  outfall  for 
treatment,  is  not  a  *'  sewer  "  within  the  meanmg  of 
section  16  of  the  Public  Health  Act,  1875,  which 
a  local  authority  is  thereby  empowered  to  carry 
through  or  under  any  street,  or  any  land  within  its 
district  on  making  compensation  to  the  owner,  but 
is  a  work  for  the  purx>ose  of  '*  receiving  or  other- 
wise disposing  of  sewage"  within  section  27,  for 
which  the  necessary  land  must  be  purchased  or 
leased. — Enio*8  Oollbob,  OAMBBiDaE  v,  Uxbridob 
Btt&al  Distbict  Oounoil,  Ch.D,  Byrne,  J,,  [1901] 
2  Oh.  768 ;  70  L.  J.  Oh.  844 ;  85  L.  T.  303. 

See  also  Local  Qovemment,  14. 
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amouDt  of  remuneration  payable  for  serrioe 
rendered  by  one  of  the  inrared  vessels  to  another 
shall  be  determined  by  a  committee  of  the  asiooia- 
tions  BO  oonoemed,  if  snoh  agreement  is  to  bind  the 
master  and  orew  of  the  salving  vessel, 

The  oourt  will  require  cogent  proof  that  the 
salvors  did  in  fact  agree  to  be  bound  by  such 
agreement. 

Quaere^  whether  such  a  contract  might  not  be 
contrary  to  the  provisions  of  the  Merchant 
Shipping  Act,  1894.— <*Maboebt,"  The.  P,D.  & 
Ad.D.y  664 ;  [1902]  P.  157 ;  71  L.  J.  P.  83. 

19.  Salvage — Injury  to  salving  vessel — Compensa^ 
Hon — Onus  proband! — Appeal  from  Constantinople. — 
Where  the  vessel  of  a  salvor  h»s  without  default 
on  his  part  been  injured  in  the  performance  of 
salvage  services,  compensation  may  be  awarded  to 
him  in  respect  of  the  injury  so  sustained  and 
damages  consequent  thereon ;  or  the  salvage  may 
be  assessed  on  a  liberal  soale,  so  as  to  cover  the  loss 
and  afford  an  adequate  reward  for  the  services 
rendered. 

Held,  also,  that  the  presumption  is  that  the 
injurv  is  caused  by  the  necessities  of  the  services, 
and  that  the  ontu  probandi  is  on  those  who  allege 
default  by  the  salvors.  The  amount  of  compensa- 
tion awarded  by  the  court  below  will  not  be 
reduced  unl«:ss  it  appi^ars  to  be  grossly  in  excess  of 
what  is  right.— Masteb  and  Ownebs  of  Btkam- 
8HIF  '*  Baku  Stai^abd  "  v.  Master  and  Owners 
OP  Steamship  *  Angele."P.C;  [1901]  A.  0.  549; 
70  L  J.  P.  C.  98  ;  84  L.  T.  788. 

20.  Salvage— Lifeboat  crew — Assistance  takea  by 
salvors  against  coneent  of  master  of  salved  vessel, — 
Where  it  was  the  duty  of  a  tug  to  tow  a  Ufeboikt 
out  to  vessels  in  distress,  and  ihe  tug  assisted  in 
salving  such  a  vessel  with  the  lifeboat  made  fast  to 
the  diitressed  vt^ssel. 

The  court  held  that  the  crew  of  the  lifeboat  were 
entitled  to  be  treated  in  regard  to  the  salvage  award 
as  though  they  f  ermed  part  of  the  crew  of  the  tug. 
— *<  AuausTE  Leoembre,"  The,  P.2>.  dsAd.D.  622 ; 
[1902]  P.  123 ;  71  L.  J.  P.  53 ;  86  L.  T.  358. 

21.  Salvage — Subsequent  damage — Maritime  liens 
— Priority  of  claims. — Maritime  liens  are  either 
Uens  arismg  ex  delicto  or  liens  arising  ex  contractu 
.or  quasi  ex  contractu.  liens  arising  ex  delicto  take 
precedence  over  prior  liens  arising  ex  contractu, 
liens  arising  ex  contractu  must,  in  general,  rank 
in  the  inverse  order  of  the  attachment  of  the  res. 
The  right  of  salvage  may,  but  does  not  n«>bessarily, 
arise  out  of  contract.  Salvors,  from  the  time  of 
rendering  salvage  services,  are  practically  in  the 
same  relative  position  as  a  creditor  who  has 
obtained  a  Uen  strictly  ex  contrcLctu,  but  while 
taking  precedence  over  prior  claims  ex  contractu 
and  prior  salvages,  yet  their  claims  ought  to  be 
postponed  to  subsequent  damage  claims,  and  even 
if  ihe  damage  may  not  have  'given  rise  to  a  mari- 
time lien,  but  only  to  a  right  to  proceed  in  rem, 
nevertheless  that  right  is  eDforceable  in  priority  to 
sidvage  daims  and  for  all  practical  purposes  in 
oases  where  damage  comes  last  the  x>oBition  of  the 
injured  party,  so  far  as  regards  daims  arising  prior 
to  ^e  damage,  is  much  the  same  whether  one  has 
alien  or  only  a  right  of  process.  Moreover,  the 
right  to  arrest  a  ship  to  obtain  reparation  for 
damage  done  by  her  is  not  affected  by  prior  claims 
against  her  from  hypothecation  wmoh  create 
interests  in  her  along  with  those  of  her  owners.  A 
salvage  claim  is  but,  as  it  were,  a  hypothecation  to 
secure  the  reward  to  the  salvors  for  services 
rendered,  and  that  reward  ought  not  to  be  recov- 
ered against  the  res  to  the  detriment  of  a  claimant 


in  respect  of  subsequent  damage — "Vk&itas.'' 
The  RD.  &  Ad.D.,  30;  [1901]  P.  304 ;  70  L.  J. P. 
75  ;  85  L.  T.  136. 

22.  Seam^ — Accommodation  for  seamen — Laeoan 
—Merchant  Shipping  Act,  1894  (67  &  58  Vid.  c  60), 
s.  210. — ^The  provisions  of  section  210  of  the  Mer- 
chant Shipping  Act,  1894,  which  require  that  a 
certain  amount  of  space  shall  be  provided  fcr 
seamen  en  board  sfij  firitbh  ship,  apply  to  IiasGan 
serving  on  boa^d  i^uch  ships. — PEkiN8T7i.AR  ahd 
Oriental  Steak  Nayioatiok  Oo.  v.  Bbx,  K.BD.; 
[1901]  2  E.  B.  686 ;  70  L.  J.  E.  B.  845;  85  K  T. 
71. 

23.  Seamen^Merchant  Shipping  Acts — Offences-- 
Persuading  seaman  to  desert  from  foreign  ship- 
Merchant  Shipping  Act,  1894  (57  &  58  Vict,  c  60),  s. 
236,  sub-section  1. — By  si-ction  236,  sub-tectlon  1,  of 
the  Merchant  Shippiug  Act,  1894,  it  is  provided 
that  ''if  a  person  by  any  means  whatsoever 
persuades,  or  attempts  to  persuade,  a  ■eaman  or 
apprentice  to  n^lect  or  refuse  to  join  or  proofed  to 
sea  io  or  to  desert  from  his  ship  or  otherwise  to 
absent  himself  from  his  duty,  he  shall  for  each 
offsnoe  in  respect  of  each  seaman  or  apprantioe  be 
liable  to  a  fine  not  exceeding  ten  pounds." 

Held,  that  the  above  sub-seotion  applies  omly  to 
Britii^  ships,  and  does  not  make  it  an  offence  to 
persuade  a  seaman  to  desert  from  a  foreig;n  »hip. — 
Poll  v.  Dambe.  K.B.D..  28;  [1901]  2  K.  B.  579; 
70  L.  J.  K.  B.  721 ;  84  L   T.  870. 

24.  Seamen— Obligation  of  seaman  under  articUs 
— Agreement  with  crew  to  pay  increased    wages — 

5.— In 


Action  to  enforce  agreement. — ^In  an  action  by 

to  enforce  an  agreement  made  by  the  maater  witu 

them  abroad,  while  under  articles,  to  pay  additional 

remuneration  in  consideration  of  their  remaining 

on  board  and  worldng  the  vessel  home  after  an 

accident,  which  had,  in  fact,  not  rendered  the  vessel 

unsea«7orthy. 

Held,  that  in  the  absence  of  evidence  thattiia 
risk  of  navigating  the  vessel  in  her  then  state  was 
such  as  would  have  justified  the  crew  breaking 
their  articles  abroad,  the  aareement  was  not  one 
that  could  be  ehforced. — Hofkots  v.  McBbidb, 
K.B.D.,  255. 

See  also  Insurance,  7-16. 

SOLICITOB  :— 

1.  Breach  of  trust — Mortgage — Transfer  ofaoUd- 
tor's  own  security — Insufficient  security* — In  July, 
1892,  tbe  trustees  of  an  indenture  of  settlemesit. 
dated  the  3rd  of  September,  1890,  had  a  fund  of 
£1,100  for  investment.  By  an  indentnre  dated  the 
15th  of  February,  1877,  a  sum  of  £2,100  had  been 
secured,  but  part  of  the  mortgaged  premises  had 
been  sold  for  £1,000.  The  balance  oonaisted  of 
tiiree  brick  and  stucco  houses,  held  for  ninety-nine 
years  at  a  ground  rent  of  £9  2s.  6d.  S.,  the 
solicitor  of  the  trustees,  transferred  this  mortgage 
to  the  trustees  and  received  the  £1,100,  without 
explainiog  what  he  was  doiog.  It  was  alleged 
that  at  this  time  the  property,  whion  was  in  one  of 
the  worst  districts  in  the  town,  was  only  worth 
£200,  and  the  evidenoe  for  the  defence  did  not 
prove  that  it  was  worth  more  than  £600  in  1892. 
S.  paid  interest  imtil  his  death,  and  this  action 
was  brought  by  the  trustees  claiming  that  the 
security  should  be  reaHased  and  the  baianoe  made 
good  by  S.'s  executor.  The  Trustee  Act  did  not 
apply,  it  was  said,  as  S.  retained  the  money  and 
converted  it  to  his  own  use.  For  the  defendant  it 
was  said  the  claim  was  one  for  negHgenoe^  and 
was  barred  by  the  Statute  of  limitationa.  The 
money  was  not  stiil  held  by  a  trustee.    Even  if  S. 
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ought  to  have  had  a  yalnation  made,  his  omissioa 
to  do  80  was  a  mere  common  law  tort. 

Held,  that  the  property  waa  now,  and  also  at 
the  date  of  the  transfer,  an  iDsnffioient  seoority  for 
£1,100,  and  that  the  solicitor  had  transferred  a 
seoority  belongiog  to  himself  with  knowledge 
that  to  take  the  seoority  involved  a  breach  of  trost ; 
that  the  trostees  never  knew  the  facts,  and  that  8. 
had  received  the  £1,100  as  cash,  and  that  the 
defendant,  admitting  assets,  an  order  mo«t  be 
made  for  the  realization  of  the  seoority,  and  that 
the  defendant  most  makA  np  the  defiQi«ncy  and  pay 
the  eosts  of  the  action. — Mttohinson  v.  Sfbnobb, 
Ch.D.  Swinfm  Eady,  J, ;  86  L.  T.  618. 

2.  Certificate'-' Registrar  of  Solicttore — Discretion 
cretion  of  registrar  to  re/use  certificate — Discretion  of 
judge — Undischarged  bankrupt — Solicitors  Act^  1843 
(6^7  Vict.  c.  73),  ss.  23,  24.— The  Be^istrar  of 
Solicitors  has  no  di<H)retioa  to  r>*f  ase  to  issoe  an 
annoal  praotiiing  certificate  onder  section  23  of  the 
Solicitors  Act,  1843,  on  the  g^oond  that  the  solici- 
tor applying  for  ic  is  an  undischarged  bankropt. 
Neither  has  the  judge  soch  a  discretion  onder 
section  24  of  that  Act. 

In  re  An  Application  undsr  the  Solicitors  Act,  1843, 
47  W.  B.  575,  overroled. — SoLicrroB,  A,  Bb,  G.A.y 
196;  [1902]  1  K.  B.  128;  71  L.  J.  K.  B.  36;  85 
L.  T.  619. 

3.  Client — Commission  received  by  solicitor  with 
knowledge  of  client — Bargain  xoith  client — Independent 
advice, — A  solicitor  may  bargain  with  his  client 
provided  that  the  client  is  folly  inform*-d  and  doly 
and  honestly  advised,  so  ttmt  the  solicitor  and  client 
are  sobstantially  at  arm's  length  and  on  an  eqoal 
footing,  though  he  may  not  aocept  from  his  dient, 
while  the  relation  of  solicitor  and  client  exists, 
remnneration  for  his  professional  services  beyond 
that  to  which  he  is  legally  entitled. 

The  vendor  of  a  patent  prooiised  a  firm  of 
solicitors  a  coamiission  on  the  purchase-money  of 
the  patent  in  the  event  of  their  finding  a  purchaser. 
Toe  solicitors  mentioned  the  matter  to  one  of  their 
clients,  who  eventoally  became  the  purchaser.  ^  The 
client  knew  that  the  solicitors  were  to  receive  a 
commission.  The  commission  was  paid  to  the 
solicitors  by  the  vendor. 

Held,  that  the  dient  could  not  recover  the 
oommis»ion  from  the  solicitors. — Haslam  &  HiSB 
BvAJsrs,  Bb,  C.A.,  444 ;  86  L.  T.  663. 


.  4.  Costs — Tcucation— 'Mortgage — NegotuUing  fe 
Otnerol  Order  under  Solicitors*  Remuneration  Act, 
1881,  Schedule  /.,  Part  /.,  r.  U-^Mortgagees*  Legal 
Costs  Act,  1895  (58  &  59  Viet.  c.  25),  s.  2.— A 
soUcitor  lent  a  client  a  sum  of  money  on  mortgEige 
of  reid  property.  Subsequently  he  sent  the  client 
a  bill,  which  mduded  a  fee  for  negotiating  the 
mortgage. 

Held,  that  the  soUdtor  having  arranged  and 
obtained  the  mortgage,  he  was  entitled  to  the  fee. 
— NOBBIS,  Bb,  Gh.D.  Swinfen  Eady,  J.,  316; 
[1902]  1  cm.  741 ;  71  L.  J.  Oh.  187  ;  86  L.  T.  56. 

5.  Costs — Taxation — Preparing  umpire^s  award — 
Award  taken  up  by  one  party  to  the  arbitration  and 
eosts  of  umpire  paid — Right  of  party  to  an  order  for 
taxation  in  Chancery  Division — Solicitors  Act,  1843 
(6  ft  7  Vict.  c.  73),  M.  38,  41.— One  of  the  parties  to 
a  reference  took  up  the  award  and  paid  the  amount 
fixed  by  the  umpire.  The  amount  mduded  the  bill 
of  costs  of  the  solidtors  employed  by  the  umpire  to 
draw  up  the  award,  and  it  dirocted  that  the 
solidtors'  bill  of  costs  should  be  taxed  under 
section  38  of  the  Solidtors  Act,  1843. 

An  order  for  taxation  having  been  obtained  in 


the  King's  Bench  Division  to  tax  the  solidtors* 
biU,  tde  solidtors  appealed. 

Hdd,  dismissing  the  appeal  that  the  umpire 
being  charg^ble  with  the  bill  and  the  party  who 
took  up  the  award  having  paid  it,  the  case  came 
within  the  words  of  the  Act,  and  that  although  the 
obteining  of  the  order  to  tax  in  the  King's  Bench 
Division  was  irregular,  still  the  judge  had  juris- 
diction to  direct  taxation.  Following,  however, 
the  decision  in  In  re  Pollard,  36  W.  B.  515,  20 
Q  B.  D.  656,  the  order  most  be  varied  by  direotin< 
that  the  taxation  should  take  place  in  the  Chancery 
Division.— Collybr-Bristow,  Bb.  (7.-4.,  4;  [1901] 
2  E.  B.  839 ;  70  L.  J.  K  B.  941 ;  85  L.  T.  208. 

6.  Lien — **  Property  recovered  or  preserved** — 
Charging  order  ^Priority  —Notif-e  of  solicitor's  right 
to  lien — Purchaser  for  value  unthout  notice — Solicitors 
Act.  1860  (23  &  24  Vict,  c  127).  a.  28.— Prop«rty 
recovered  or  preserved  in  an  action  by  a  solidtor 
employed  in  that  action  ii  in  the  nature  of  salvage, 
and  he  is  entitled  to  be  paid  for  his  services  on  that 
basis ;  and  he  is  slso  entitled  to  a  charge,  not  only 
on  the  propeorty  of  a  particular  dient,  but  also,  if 
property  of  other  persons  is  reooveted  or  preserved 
in  the  action,  upon  their  property  or  interest,  for 
his  costs,  charges,  and  expenses,  and  his  charge 
takes  priority  over  all  rights  except  those  of  a  bond 
fide  pun^aser  for  value  without  notice. 

An  action  was  commenced  by  B.  against  T,  for 
dissolution  of  partnership,  and  a  reodver  was 
appointed,  and  by  the  actum  certain  of  the  assets 
of  the  partnership  were  recovered.  Whilst  the 
action  was  proceeding,  certain  creditors  brought 
actions  against  tiie  partners,  and  obtained  charging 
orders  or  orders  following  the  order  made  in  Keioney 
V.  Attrill,  35  W.  B.  191, 34  Oh.  D.  345.  The  solidtor 
for  the  plaintiff  B.  claimed  that  his  charge  or  Hen 
for  costs,  charges,  and  expenses  in  the  action  took 
priority  over  the  charging  orders  obtained  by  the 
creditors. 

Hdd,  following  Cole  v.  Eley,  42  W.  B.  505,  561, 
[1894]  2  Q.  B.  180,  350,  that  the  creditors,  being 
aware  of  the  existf  nee  of  the  partnership  action, 
must  also  be  taken  to  have  notice  of  the  soUdtor's 
right  to  a  lien  on  the  property  recovered,  and  that 
consequently  they  were  not  purchasers  for  value 
without  notice,  and  that  the  solidtor's  Uen  had 
priority  over  the  charging  orders. 

Sjlidtora  Act,  1860,  s.  28,  considered.— BmD  v. 
Thobnb,  Ch.D.  Joyce,  J,  542;  [1902]  2  Oh.  344; 
71  L,  J.  Oh.  624 ;  86  L.  T.  655. 

7.  Officer  of  court — Loan  of  trust  money — Jurisdic- 
tion— Summary  order. — A  solidtor's  derk  who  was 
trustee  imder  the  will  of  A.  lent  trust  moneys 
belonging  to  A.'s  estate  to  his  employer,  the  solici- 
tor, who  wai  aware  that  the  money  bdonged  to 
the  trust.  Notice  for  the  payment  up  of  the 
money  was  given  to  the  solidtor,  but  the  money 
was  not  reodved.  In  an  action  for  the  adnunistra- 
tion  of  A.'b  estate, 

Hdd,  that  the  court,  in  exercise  of  its  jorisdic- 
tion  over  its  officers,  had  power,  on  motion  in  the 
action,  to  order  the  solidtor,  although  he  was  not 
a  party  to  the  action,  to  bring  the  money  into 
court.— Oabboll,  £b,  Bbiob  v.  Oabboll,  Ch.D. 
FarweU,  J.,  650;  [1902]  2  Oh.  175;  71  L.  J.  Oh. 
596. 

See  also  Bill  of  Exchange,  3;  Oompany,  46; 
Local  Qovemment,  15 ;  Undue  InflneDce,  1. 

SPBOIFIO   PBBFOBMANOE.  —  See  Oontract,  2; 
Vendor  and  Purchaser,  15. 

STAMPS.— See  Inland  Bevenue,  14-19. 
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STOCK  EXCHANGE  :— 

1.  Broker  in  default  —  Liquidation  — >  Completion 
hy  jobber  with  broker* s  clients — Right  of  jobber  to  Bue 
broker  for  difference. — A  broker  and  member  of  the 
Stock  Bzohaoge  waa  deolared  a  defaulter,  there 
being  then  dae  from  bim  to  a  firm  of  jobbers  £986. 
A  further  stmi  of  £281  became  due  on  the  closing 
at  the  hammer  price.  The  jobbers  completed  with 
the  broker's  dients  and  were  paid  the  differences 
due  from  them,  bat  by  the  rules  of  the  Stock 
Exchange  the  jobbers  had  to  account  for  £281  of 
the  amount  so  received  to  the  official  assignee  of 
the  Stock  Exchange;  who  was  carrying  out  the 
liquidation  of  the  looker's  estate.  The  jobbers 
brought  an  action  against  the  broker  to  recover 
£986  and  £281.  At  the  date  of  trial  the  liquida- 
tion was  still  proceeding,  and  the  jobbers  had  paid 

.  an  interim  dividend.       • 

H«ld,  that  the  action  could  be  maintained,  and 
that  the  jobbers  were  entitled  to  recover  the 
amount  claimed,  lees  the  amount  of  the  dividend 
received. — Ratoliff  v.  Mendbllsohn,  K.B.D., 
106;  [1901]  2  E.  B.  844;  70  L.  J.  K  B.  969;  86 
L.  T.  426. 

2.  Damagea— Measure  of  ^-Closing  account — Breach 
0^  contract, — D<^fendants,  who  were  brokers  on  tiie 
London  Stock  Exchange,  agreed  with  the  plaintiff, 
for  whom  they  had  bought  certain  shares  for  a 
particular  settlement,  to  carry  over  the  shares  to 
the  next  settlement,  and  entered  ioto  the  necessary 
arrangements  witb  jobbers  for  that  purpoie.  Before 
the  settlement  the  defendants,  in  breach  of  their 
agreement,  closed  the  account  by  selling  the  shares 
aeainst  him,  and  gave  him  notice  thereof,  the 
plaintiff  insisting  upon  the  defendants  performing 

\  the  contract  upon  the  day  fixed  for  its  p^oroiance. 
In  an  action  to  recover  damages  for  the  breach  of 
contract, 

Held,  that  the  plaintiff  was  not  bound  to  treat 
the  contract  as  finally  determined  on  the  day  the 
account  was  closed,  and  to  measure  his  damages 
upon  the  prices  of  the  shares  ruling  on  that  day, 
but  that  &e  was  entitled  to  have  his  damages 
/as8€'88ed  upon  tbe  prices  ruling  on  the  next  settling 
day,  the  day  fixed  for  the  performance  of  the 
contract. 

Qucerst  whether,  as  held  by  Wills,  J.  (ante,  p.  154, 
[1901]  2  E.  B.  867),  the  damages  should  be  assessed 
upon  the  highest  prices  ruling  between  the  data 
whf'n  the  account  was  wrongfully  closed  and  the 
settling  day. — Michael  v.  Hart,  G.A,^  308 ;  [1902] 
1  K.  B.  482 ;  71  L.  J.  K.  B.  266 ;  86  L.  T.  474. 

3.  Principal  and  agent — Broker  including  several 
orders  in  one  contract— Privity  of  contra^  bettveen 
jobber  and  broker* s  customer — Custom, — A  broker 
and  member  of  the  Stock  Exchanffe  wan  instructed 
by  the  defendant  to  purchas^t  for  nim  225  shares  in 
a  certain  undertaking  for  the  next  account.  The 
broker  having  orders  from  other  customers  also  to 
purchase  similar  shares  entered  into  one  contract 
with  the  plaintiffs,  jobbers  on  the  Stock  Exchange, 
for  the  purchase  of  the  whole  number  of  shares, 
925  in  aU,  and  appropriated  them  iu  his  books  to 
the  orders  of  his  various  customers.  Before  the 
account  day  the  broker  was  declared  a  dc-faulter. 
The  defendant  having  repudiated  the  transaction 
as  regards  the  plaintifls,  they  sold  226  of  the  shares, 
and,  tbe  price  having  fallen,  claimed  the  difference 
in  an  action  for  breach  of  contract  to  buy  226  shares. 

Held,  that  apart  from  any  custom  or  usage  of  the 
Stock  Exchange,  privity  cf  contract  had  been 
created  between  the  plaintiffs  and  the  defendant, 
and  that  the  defendant  was  liable  to  the  plaintiffiB 
in  damages.— SooTT   v.    Godfrby,    K.B.D,,    61; 


[1901]  2  K.  B.  726 ;  70  L.  J.  E.  B.  954  ;  85  L.  T. 
416. 

4.  Usage  of  Stock  Exchange — Olonng  o/dienfs 
account  by  broker — Sale  and  repwrchate  of  shorts  hif 
broker  "Profit  made  by  broker  on  transaction  in 
fiduciary  capacity, — Stockbrokers  had  on  behalf  of 
clients  made  a  contract  for  the  purohase  of  ahsxes 
on  the  Stock  Exchange.  The  dlieata  having 
failed  to  provide  tiie  money  for  the  pzioe  of  tlw 
shares,  the  brokers,  for  the  purpose  of  olosiiig  the 
client's  account,  went  into  the  market,  and  sold  a 
like  amount  of  shares  to  a  jobber,  and,  as  part  of 
the  same  tranaaction,  repurchased  the  ahaarea  from 
him  on  their  own  account.  By  reaaon  of  the  sale 
and  repurchase  being  effected  by  one  tranaactian, 
the  brokers  were  enabled  to  repurchase  the  shares 
at  a  lower  price  than  they  would  have  had  to  pay 
if  they  hs^  purchased  them  in  the  marlDst  in  the 
ordinary  way.  Tue  brokers  fai  their  aooount  witti 
the  clients  charged  them  commission  oa  the  sale  d 
the  shares  to  the  jobber. 

Held,  that,  the  brokers  having  actedin  a  fiduciary 
capacity  in  the  sale  of  the  sharea,  and  havinir,  by 
reason  of  that  sale  and  the  repurchase  being  effected 
as  one  transaction,  obtained  a  profit  for  themselves, 
they  were  bound  to  account  for  that  profit  to  their 
principals,  thd  clients. — EBSsnm,  Oxbnfobd,  & 
Co.  V.  Sachs.  C,A.  ;  [1901]  2  E.  B.  504  ;  70  L.  J. 
E.  B.  978  ;  85  L.  T.  385. 

5.  Usage  of  Stock   Exchange — Closing  of  cUenfs 
ciccount  by  broker — Sale  and  repurchase  of  shares  hy 
broker — Validity  of  closing, — ^The  defendants,  who 
were  stockbrokers,  by  the  plaic tiffs  instmctions 
effected   on   his  behalf   contracts   on    the    Scock 
Exchange  for  the  purchase  of  sharee,  npon  which 
they  incurred  liability  to  a  considerable  amoonL 
The  plaintiff  not  providing  the  defendants  with 
funds  to  meet  that  liability,  ^e  defendants  became 
entitled  to  close  the  account,  which  they  did  in 
respect  of  the  various  contracts  in  the  foQowiog 
manner.    They  got  a  jobber  in  the  market  to  make 
a  price  for  the  shares,  and,  the  jobber  TiMmwy  a 
fair  market  price,    a  bargain  was  made  by  the 
defendants  with  the  jobber  for  the  sale  of  tbe 
shares  to  him    at  the  price    fixed  and    lor   the 
repurchase  of  the  shares  by  them  from  him  for  the 
next  account.    The  plaintiff  sued  the  defeodants 
for  wroufffully  selling  the  sharee  in  contraventioB 
of  an  alleged  agreement  by  them  to   keep  the 
account  open.    The  defendants  counterclaaned  the 
difference  between  the  amount  of  the  prices  at 
which  the  shares  were  sold  to  the  different  jobbers 
as  aforesaid  and  the  amount  of  the  raices  at  which 
they  were  purchased  for  the  plsintiff.    The  jury  at 
the  trial  found  that  the  defendants  had  agreed  to 
keep  the  account  open  only  on  condition  that  the 
plaintiff  would  provide  them  witii  money  to  meet 
the  liability  incurred,  and  that  the  plaintiff  had  not 
done  so.     Thereupon  the  judge  gave  judgment  for 
the  defendants  for  the  amount  claimed  by  them  on 
their  counterclaim.    On  application  to  the  Court 
of  Appeal  for  judgment  or  a  new  trial,  the  plaintiff 
contended  that  the  closing  of  the  account  was  not 
valid,  on  the  ground  that  the  sale  of  the  ahaiea  was 
a   mere  form,  and  the  defendants,  acting   in   a 
fiduciary  capacity,  were  not  entitled  to  rrjrumhatft 
tbe  shares  on  closing  the  account 

Held,  that  the  defendants  were  entitled  to  TCtaia 
their  judgment. 

By  A.  L.  Smith,  M.E.  and  Bomer.  L. J. :  There 
was  nothing  on  the  facts  to  show  that  tiie  tnns- 
action  by  which  the  account  was  dosed  was  other- 
wise tluui  valid. 

By  Yaughan  Williams  and  Bomer,  L.  J  J. :  Having 
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regard  to  the  manner  in  which  the  plaintiff's  case 
had  been  shaped  at  the  trial,  it  was  not  open  to 
him  to  raise  in  the  Court  of  Appeal  the  point  that  the 
transaotion  between  the  defendants  and  the  jobbers 
as  aforesaid  was  not  a  valid  mode  of  dosing  the 
acoonnt. — SIaooun  v.  Ebskinb,  Oxenfobd,  &  Co., 
€.A. ;  [1901]  2  K.  B.  493 ;  70  L,  J.  K.  B.  973 ;  85 
L.  T.  372. 

See  also  Bond,  1 ;  Prindpal  and  Agent,  4. 

6TBBBT  :— 

Faving  —  Making  up  —  Landowner —  Frontager-^ 
Notice  to  pave — Back  roads — Croat  roads — Mistake  in 
notice  ^Btackbam  Improvement  Act,  1882. — Certain 
frontagers  having  failed  to  comply  with  a  notice 
under  the  local  Act  to  pave  a  street  in  the  borough, 
the  corporation,  acting  under  t^eir  powers,  them- 
iselves  paved  the  street,  and  in  July,  1898,  served 
the  frontagers  with  notice  of  apportionment  of  the 
expenses  and  demand  for  payment.  The  frontagers 
made  default  in  payment,  wherf^upon  the  corpora- 
tion, in  February,  1900,  commenced  an  action 
against  them  in  the.Qaeeu's  Bench  Division  for  the 
recovery  of  the  apportioned  expenses.  The 
defendants  resisted  the  plaintiffi'  daim  on  the 
ground  that,  upon  the  construction  of  section  232 
of  the  local  Act,  the  datm  was  too  late,  inasmuch 
as  the  six  months'  limitation  under  section  11  of 
the  Summary  Jurisdiction  Act,  1848,  applied  to 
proceedings  whether  under  tbe  summary  jurisdic- 
tion or  otherwise. 

Hdd,  that  under  section  232'  the  corporation  had 
an  option  to  proceed  for  the  recovery  of  paving 
expenses  either  by  complaint  before  justices  under 
the  summary  jurisdiction  or,  alternatively,  by 
action  in  the  superior  courts  or  in  any  court  of 
competent  jurisdiction;  that  the  six  months* 
limitation  applied  only  to  a  proceeding  under  the 
summary  jurisdiction,  and  not  to  any  of  tne 
alternative  proceedings,  and  that  the  action  was 
therefore  not  out  of  time. 

West  Ham  Local  Board  v.  Maddams,  (1876)  40 
J.  P.  470 ;  and  Tottenham  Local  Board  v.  Bowell, 
(1876)  1  Ex.  D.  514,  dninoguish«d. 

Vestry  of  Hammersmith  v.  Lowenfdd,  [1896]  2 
Q.  B.  278,  ov«)rrul(»d. 

The  local  Act  contained  separate  and  distinctive 
definitions  of  a  **back  road  "  and  a  **  cross  road." 
The  corporation  served  a  paving  notice  under  the 
Act  upon  frontagers  in  a  back  road  and  two  cross 
roads  by  reference  to  a  plan  depo«ited  for  inspection 
at  the  office  of  the  borough  surveyor,  but  the  notice 
by  mistake  described  all  the  three  roads  upon  which 
the  work  was  to  be  done  as  *'  back  roads  "  only. 

Held,  affirming  Mathew,  J.,  on  this  point,  that 
the  mistake  in  the  diisoription  could  not  have 
misled  the  frontagers,  ana  that,  therefore,  the 
notice  was  a  good  foundation  for  an  action  brought 
by  the  corporation  under  the  Act  for  expenses 
incurred  by  them  in  executing  the  work  themselves 
in  the  cross  roads  as  well  as  the  back  road. — 
BlACKBTTBN  COBPOaiLTION  V.  Sandbbsoit,  C.A. ; 
[1902]  1  K.  B.  794 ;  71  L  J.  K.  B.  590 ;  86  L.  T. 
304. 

SUNDAY  TRADING  :— 

Bakers  Act — Consent  in  rvriting  of  chief  constable — 
Sunday  Observance  Act,  1871 — Lord's  Day  Act  {Car, 
2,  1663)— Zondon  Bread  Act  (3  Geo.  4,  c.  106),  s.  16. 
— ^The  provision  in  the  Sunday  Observance  Act, 
1871,  requiring  the  consent  in  writing  of  the  chief 
constablH  to  any  prosecution  is  not  applicable  to 
the  London  Bread  Acts  regulatipg  the  sale  of  bread, 
which  form  a  spedal  code  by  themselves. — Bex  v« 
Mbad,  Wbebitzky,  Ex  farts,  K.B.D.,  589; 
[1902]  2  K.  B.  212. 


TRADE-MABK  :~ 

1.  Disclaimer  —  *' Addition*'  —  Label,  Patents, 
Designs,  and  Trade-Marks  Act^  1883  (46  &  47  Vict. 
c.  67).  s,  64 — Patents,  Designs,  and  Trade-Marks  Act, 
1888  (51  &  52  Vict.  c.  50),  s.  10.— On  the  registra- 
tion under  tbe  Patents,  Designs,  aud  Trade- Marks 
Act,  1888,  a  disclaimer  of  any  right  to  the  exclcstve 
use  of  sucli  portion  of  a  label  as  constitutes  **  added 
matter  "  must  be  made. — Boyal  Baking  Po^deb 
Co.'s  Tbade-Mabk,  Re,  cLd.  Farwell,  J.,  454. 

2.  Infringement — Rectification  of  register-^Mark 
common  to  the  trade -^Improper  use  of  words  *'  trade- 
mark " — Deceptive  mark, — In  an  action  by  the  plain- 
ti£Es,  a  firm  of  brewers,  the  owners  of  two  registered 
trade-marks,  each  consisting  solely  of  a  plain 
diamond,  to  restrain  the  defendants,  also  a  brewing 
firm,  from  using  in  their  trade  a  plain  rectilinear 
ten-sided  figure, 

Hdd,  that  the  defendants*  device  did  not  so  nearly 
resemble  a  diamond  as  to  be  calculated  to  decdve, 
aud  that  the  plaiuiiffs'  trade-marks  had  not  been 
infringed. 

Upon  motion  by  the  defendants  to  remove  the 
above  marks  from  the  register,  and  also  certain 
registered  labels  of  the  plaintiffs,  all  of  which 
bore  inter  alia  the  device  of  a  diamond  with 
the  words  trade-mark  on  the  diamond,  and  all  of 
which,  as  wdl  as  the  two  above-mentioned,  had 
been  registered  as  old  marks, 

Hdd,  that  all  the  marks  must  be  removed  from 
the  register  on  the  ground  (a)  that  the  device  of  a 
diamond  was  at  thdr  respective  dates  of  registra- 
tion common  to  the  trade ;  aud  (b)  as  to  the  labels, 
that  the  words  trade-mark  being  on  the  diamond 
alone  rendered  them  deceptive.  There  U  no  differ- 
ence between  marks  used  before  1875  and  marks  not 
used  before  1875,  where  they  are  rendered  deceptive 
by  the  improper  insertion  of  the  words  "triade- 
mark.*'— Bass,  Batoliff,  &  Gbetton  (Limited)  v 
Dayenpobt &  Sok's  Bbewxby,  CLD,  Kekewich,  J, ; 
86  L.  T.  186. 

3.  Old  mark— Invented  word — Invented  article — 
**  Special  and  distinctive  word  " — Word  distinctive  of 
manufacturer — Exclusive  user — Patented  invention — 
Expiration  of  patent  —  Bectification  of  register  — 
Motion  to  expunge  trade-mark — User  before  1875 — 
Onus  of  proof — Appeal — Further  evidenced—Trade' 
Marks  Registration  Act,  1875  (38  &  39  Vict,  e.  91), 
s,  10.— In  1877  a  chemic^  manufacturer  registered, 
under  the  Trade-Marks  Begistration  Act,  1875,  the 
word  '*  Vaseline,"  which  had  been  invented  by  him 
to  denote  a  product  of  his  manufacture,  the  word 
being  registered  as  an  old  mark  used  by  him  for  six 
years  before  1877. 

Upon  an  application  made  in  1900  by  a  rival 
manufacturer  for  the  removal  of  the  mark  from  the 
register, 

Held,  by  Vaughan  Williams  and  Stirling,  L  JJ., 
Cozens- Hardy,  L.J.,  dissenting,  that  the  word  had 
been  properly  registered  as  a  '*  special  and  dis- 
tinctive word  *'  within  section  10  of  the  Act  of  1875, 
since  the  applicant  fuUed  to  show  that  the  word 
had  not  been  used  by  itself  as  a  trade-mark  before 
the  Act,  whereas  the  evidence  showed  that  the 
word  had  always  been  used  before  and  since  the 
passing  of  the  Act  to  denote,  not  an  artide  manu- 
factured by  a  particular  process,  but  au  artide 
identified  with  the  name  of  the  particular  manu- 
facturer. 

Whether,  when  an  inventor  invents  a  new  article, 
and  at  the  same  time  invents  a  word  to  designate 
it,  he  can  claim  tlie  exdusive  use  of  that  word  to 
denote  his  own  manufacture,  queers. 

Where  a  person  is  speking  to  remove  a  trade- 
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mark  from  the  register,  the  onuB  is  npon  him  to 
prove  that  it  ought  to  be  taken  off,  not  upon  the 
party  registered  to  make  out  his  right  to  retain  it 
on  the  register ;  and  especially  so  where  the  mark 
has  been  on  the  register  for  many  years. 

Linoleum  Manufckdv/ring  Co,  ▼•  Naim,  (1878)  7 
Ch.  D.  834,  distinguished. 

Deoiston  of  Buckley,  J.,  reversed  upon  further 
evidence  adduced,  by  leave,  on  the  appeal. — 
Ohbsebbottoh's  Trabb-ACabk  *' Vaseline,"  Be, 
C.A. ;  [1902]  2  Ch.  1 ;  71  L.  J.  Ch.  427;  86  L.  T. 
665. 

• 

4.  Registration — "  Distinctive  word  " — "  Addi- 
tion  *'  to  trade^Tnark — Addition  registered  cu  part  of 
tradS'-mark — **  Disentitled  to  protection  " — Disclaimer 
— Disclaimer  suhseqttent  to  application  for  registration 
Patents,  Designs,  and  Trade-Marks  Act,  1883  (46  & 
47  Vict.  c.  67).  SB.  64,  73,  74.— In  1887  tbe  F.  Co. 
registered,  in  connection  with  jams,  a  trade-mark 
consisting  of  the  word  "  Silverpan  7  in  large  type 
with  their  signature  undemeatibi,  and  subsequently 
the  word  by  itself  became  identified  in  the  market 
with  tiiieir  goods.  In  1900  the  B.  Co.,  rival  jam 
manufacturers,  applied  that  the  entire  trade-mark 
might  be  removed  from  the  register  as  "being 
calculated  to  deceive  or  otherwise  disentitle  to  pro- 
tection,*' within  section  73  of  the  Patents,  Designs, 
and  Trade-Marks  Act,  1883,  or,  in  the  alternative, 
that  the  word  *' Silverpan"  might  be  disclaimed 
under  section  74  as  being  a  **  distinctive  word." 

Held,  by  the  Court  of  Appeal  (reversing  Keke- 
wich,  J.),  that  the  word  **  tiilverpan "  was  to  be 
regarded  as  an  '*  addition  "  to,  and  not  ^Murt  of,  the 
trade-mark,  and  that  at  the  date  of  registration  it 
was  a  word  "  distinctive "  of  the  F.  Oo.*s  goods 
— ^that  is,  "  priTnd  facie  distinctive  "  {Burland  v. 
Broxburn  Oil  Co.,  (1889)  42  Ch.  D.  274),  and,  there- 
fore, ought  to  have  been  disclaimed  under  section 
74 ;  but,  the  F.  Co.  submitting,  an  order  was  made 
to  remove  the  entire  trade-mark  from  the  register. 

In  re  CUment  &  Cie's  Trade-Mark.  [1900]  1  Ch. 
114,  and  In  re  Smokeless  Powder  Co.^s  Trade-Mark, 
[1892]  1  Ch.  590,  approved  of  and  distinguished. 

Per  Bomer,  L.J. :  "The  word  'distinctive'  in 
section  74  means  something  which,  at  the  time  of 
registration,  is  chosen  by  the  applicant  and  is  primd 
facie  suitable,  when  used,  for  the  purpose  of 
distinguishing  his  goods  from  the  goods  of  others." 

Whether  a  discUimer  under  section  74  can  be 
made  or  ordered  subsequently  to  the  application  for 
registration  of  the  trade-mark,  qucere. — Fat7IJ)EB 
&  Co.'s  Tkadb-Mabe,  Be,  CX.  ;  [1902]  1  Ch.  125 ; 
71  L.  J.  Ch.  124 ;  86  L.  L.  66. 

5.  Registration  —  Invented  word  —  Non-descriptive 
word — *•  Uneeda  " — Patents,  Designs,  and  Trade- 
Marks  Act,  1883  (46  &  47  Vict,  c  57),  s.  64— Pa«en<s, 
Designs,  and  Trade-Marks  Act,  1888  (51  &  52  Vict. 
c  50),  s.  10.— Tne  word  '*  Uneeda,"  which  was 
a  mere  misspelling  of  the  words  "You  need  a," 
held  not  to  be  a  proper  subject  of  registration  as  a 
trade-mark  for  biscuits,  under  either  (d)  or  (e)  of 
section  64  of  the  Patents,  Designs,  and  Trade- 
Marks  Act,  1883,  as  amended  l^  section  10  of  the 
Act  of  1888,  as  no€  being  either  "an  invented 
word  "  or  ' '  a  word  or  words  having  no  reference  to 
the  character  or  quality  of  the  goods  " 

Decision  of  Cozens-Hardy,  J.  ([1901]  1  Ch.  550, 
49  W.  B.  Dig.  175),  afiirmed.— *'XJl^mDA"TRADB- 
MABK,  Be,  CA.,  467;  [1902]  1  Ch.  783;  71 
L.  J.  Ch.  358 ;  86  L.  T.  439. 

6.  Registration — Rectification  —  Combination  mark 
— Sufficiency  of  description — Double  registration — 
"  User  ** — Registration  too  wide — Patents,  Designs, 
and  Trade-Marks  Act,  1883  (46  &  47    Vict.  c.  57), 


s.  64. — ^Where  a  trade-mark  consists  of  a  number  of 
labels,  and  the  labels  themselves  appear  on  the 
register,  the  description  of  the  essential  partifinlar 
as  a  "  oombioation  of  devices  "  is  sufficient. 

Where  a  mark  essentially  the  same  as  a  prior 
registered  mark  belonging  to  the  same  person  has 
been  put  on  the  register,  it  will  not  be  expunged 
at  tbe  instance  of  a  rival  trader. 

In  re  Player  &  Sons*  Trade-Mark,  [1901]  1  Ch. 
382,  49  W.  B.  Dig.  176,  distinguished. 

A  trade- mark  may  consist  of  several  pieces,  all 
of  which  need  not  be  simultaneously  vinble. 

The  fact  that  a  mark  is  registered  for  the  i^ole 
of  a  class,  and  is  only  used  for  part  of  the  daas,  ft 
not  a  ground  for  expunging  it  m>m  the  register. — 
Cbompton's  Tkadb-SCIbx,  Be,  ChD.  Swinfen 
Eady,  J.,  426;  [1902]  1  Ch.  756;  71  L.  J.  Gh.  497; 
86  L.  T.  657. 

TBADB  name  :— 

1.  InjundUm — UnauJthorisM  use  of  namis-^EoldUig 
out  as  partner  —  MisrepresentaiHon  —  Reasonable 
probability  of  risk  and  liability, — ^A  dealer  in  cydea 
naving  advertised  his  goods  in  a  Tnanuer  'whioh 
satisfied  the  court  that  he  intended  the  public  to 
believe  that  the  proprietors  of  thb  Tim/es  news- 
paper were  either  the  veodors,  for  whom  he  acted 
as  manager,  or  partners  or  in  some  way  responsiblj 
connected  with  sale  of  "  Times  "  cycles. 

Held,  that  an  interim  injonotion  ought  to  be 
granted  restraining  the  def endsnt  from  in  auy  way 
holding  out  the  Times  to  be  the  owners  of  or 
connected  with  bis  business. — Walter  v.  Ashtobt^ 
Ch  D.  Byrne,  J. ;  [1902]  2  Ch.  282. 

2.  Name  of  company — Foreign  firm — Market  in 
United  Kingdom  —  Registration — Imitation — Signa- 
tories to  memorandum — Liability — Injunction, — A. 
foreiffn  trader  whose  goods  are  in  fact  imported  in- 
to ^gland,  although  he  has  no  Eoglish  agency, 
has  a  sufficient  Eofjush  market  to  entitie  him  to  aa 
in  j  auction  restrainmg  the  piracy  of  his  trade  name 
and  reputation. 

The  signatories  of  a  company  formed  lor  a 
fraudulent  purpose  and  duly  registered  are  guilty 
of  a  fraudulent  conspiracy  to  effect  that  purpose^ 
and  together  with  their  company  can  be  restruned 
by  injunction. — Faithasd  bt  Levassor  v.  Pak- 
HARD  Levassor  Motor  Co.,  Ch.D.  FarweU,  J,, 
74 ;  [1901]  2  Ch.  513  ;  70  L.  J.  Ch.  738 ;  85  L.  T. 
20. 

3.  Same  name — (jh>ods  of  same  class — Misleading 
the  publio-^Injunction — Form  of  order. — A  persoo 
cannot  be  absolutely  restrained  from  carrying  on 
business  io  his  own  name,  he  can  only  be  restrained 
from  carrying  on  business  in  his  own  name  with- 
out taking  reasonable  precautions  to  prevent  his 
business  or  goods  being  confounded  with  thoee  of 
another  person.— Cash  v.  Cash,  C.A.,  289;  88 
L.  T.  211. 

See  also  Company,  24,  31. 

TBADB  UNION  :— 

1.  Action  against  trade  union  in  registerad  name — 
Injuncthn — Picketing — Trade  Union  Acts,  1871  and 
1876  (34  &  35  Viet.  c.  31 ;  39  &  40  Vict,  c  22}.— An 
action  will  Ue  against  a  tcmde  union  in  its  registered 
name. 

Decision  of  the  Court  of  Appeal  (49  W«  B.  101» 
[1901]  1  K.  B.  170}  reversed. 

Observations  as  to  the  legal  position  of  trade 
unions  and  the  liability  of  their  funds. — ^Tafp 
Vale  Bailway  Co.  v.  Auauo^amatsd  Qootbty  or 
Bailway  Servants,  E.L,,^;  [1901]  A.  0.  426 ; 
70  L.  J.  K.  B.  905 ;  85  L.  T.  147. 
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2.  Inducing  others  to  break  or  not  to  enter  into  con- 
tract — Coercion — Competition — Trade  Union  Acta, 
1871-76 — Lawful  dispoaait  of  hi$  time  and  labour — 
Injury  to  another  witJunU  jiutificati4m,^-It  is  an 
aodouable  wrong  to  induoe  without  jastifioatioa 
others  to  break  or  refrain  irom  entering  into 
contracts,  when  this  is  done  for  the  parpote  of 
injuring  another,  and  damage  is  thereby  caused  to 
him.  Iiegitimate  trade  oompetitioD,  the  lai^fcd 
exercise  of  one*s  calling,  and  the  lawful  use  of  com- 
bination for  the  advancement  of  one'a  trade  or 
labour  are  not  an  interference  with  the  rights  of 
others.  Outside  such  opposition,  any  coercion  of 
another  to  prevent  his  disposing  of  his  labour  or 
goods  is  illegal,  and  purposely  to  cause  damage  to 
» third  person  in  this  manner  is  likewise  an  injury 
for  whidi  an  action  will  lie. 

Allen  V.  Flood,  46  W.  B.  259,  [1898]  A.  0.  1, 
explained  and  distinguished. 

Decision  in  Temperton  v.  Russell,  41  W.  B.  665, 
[1893]  1  Q.  B.  715,  approved,  but  not  dicta  of  Lord 
ifisher  therein. 

Decision  of  Court  of  Appeal,  Ireland  ([1899]  2 
I.  *B.  667).  affirmed.— QxTH^N  v.  Leathem,  H,L,, 
139;  [1901]  A.  0.  495;  70  L.  J.  P.  0.  76;  85  L.  T. 
289. 

See  also  Action,  1. 

TBUSTBE  :■— 

1.  Breach  of  trust '^Moneys  employed  by  trustee  in 
trade^  Proper  rate  of  interesU — If  a  trustee  invests 
trust  moneys  in  business  with  a  view  to  benefiting 
the  trutt  estate,  he  must  account  for  the  profit 
made  by  such  investment,  or  at  the  optica  of  the 
ceaiui  que  trust  he  must  account  for  trade  interest — 
i.e.,  5  per  cent. 

Vyse  V.  Foeter,  L.  B.  8  Gh.  309,  329,  followed.— 
Davis,  Be,  Davis  v.  Davis,  Ch,D,  FanoeU,  J.; 
[1902]  2  Gh.  314 ;  71  L.  J.  Gh.  539;  86  L.  T.  523. 

2  Business  —  Administration  —  Trustees  carrying 
on  testator* s  business — Defaulting  trustee — Claim  by 
creditors  of  the  business  —  Indemnity. — Where  a 
testator's  business  is  carried  on  after  his  death  by 
his  trustees  undt-r  a  power  in  the  will,  the  right  of 
the  creditors  of  the  business  to  be  paid  out  of  the 
trust  estate  in  priority  to  the  mditora  of  the 
testator,  by  virtue  of  the  trustees'  right  of 
indemnity  in  respect  of  the  debts  properly  incurred 
by  them  in  carrying  on  the  business,  is  not 
precluded  by  the  f«ct  that  one  of  the  trustees  has 
been  found  a  defaulter — Frith,  Be,  Newton  v. 
BOLFE,  Ch.D.  Kekewich,  J.;  [1902]  1  Oh.  342  ;  71 
L.  J.  Gh.  199;  86  L.  T.  212. 

3.  Conflicting  equities — Fraud  of  agent — Negligence 
— Apparent  ownership — Estoppel^Conveyancing  Act, 
1881  (44  &  45  Vict,  c.  41)  s.  55.— B.  transferred  the 
legal  title  in  a  bond  of  the  ^ne  Gommissioners  to 
H.,  a  stockbrokt-r,  for  the  purpose  of  enabling  him 
to  sell  the  bond  on  behalf  of  R  The  transfer  stated 
that  H.  had  paid  the  consideration  to  B.,  but  no 
money  was  in  fact  paid.  H.  exeoutfd  a  mortgage 
of  the  bond  by  deed  to  W.  for  £1,000,  and  W.  gave 
notice  of  his  mortgage  to  the  Tyne  Gommissiont- rs. 
H.  applied  the  money  to  his  own  use  and  became  a 
bankrupt. 

Held,  that  whether  the  case  was  one  of  general 
authority,  with  no  limit  brought  to  the  notice  of 
W.,  the  mortagees,  or  was  to  1m  regarded  as  a  case 
of  estoppel,  B.  was  not  entiUed  to  priority  or  to  a 
vendor's  lien  as  against  W. — Bihmeb  v.  Webster, 
ChJ).  FarwelUJ.,  517;  [1902]  2  Oh.  163;  71  L.  J. 
Ch.  561;  86L.T.  491. 

4.  Executor — Merging  of  executorship  in  trusteeship 
'^Statutes  of  Limitations — Beat  Property  Limitation 


Act,  1874  (37  &  38  Vict.  c.  67)^Truetee  Act,  1888, 
s.  8  (l)(b) — Property  retained  by  the  trustee. — Whtre 
the  executors  of  the  will  of  a  testator  who  died  in 
1857,  under  which  part  of  the  property  became 
divisible  in  1873  and  the  remaan&r  in  1892,  were 
also  appointed  trustees  of  the  will ;  in  an  action  by 
a  beneficiary  for  an  account. 

Held,  that  the  office  of  executor  had  merged  in 
that  of  trustee,  and  that,  therefore,  the  Trustee  Act, 
1888,  s,  8,  applied,  and  not  the  Beal  Property 
Limitation  Act,  1874,  s.  8 

Held,  also,  that  the  exception  to  tection  8  of  the 
Trustee  Act,  1888,  excluding  from  the  benefit 
thereof  cases  in  which  the  proceeds  of  tbe  trust 
property  are  still  retidned  by  the  trustee,  does  not 
apply  to  cases  in  which  no  moral  liability  attaches 
to  the  trustee. — Tdocis  Be,  Nixoir  v.  Smith,  Ch.D. 
Kekewich,  J„  164;  [1902]  1  Gh.  176;  71  L.  J.  Gh. 
118;  85L.  T.  672. 

5.  Investment — Excessive  advance  from  trust  funds 
on  mortgage  security — HonesUy  and  not  unreasonably 
— Belief. — The  trustees  of  a  settJement  invested  the 
sum  of  £4,500,  forming  part  of  the  funds  subject 
to  the  settlement,  by  way  of  mortgage.  When  the 
mortgage  was  takt-n  no  actual  vsluation  of  the 
property  comprised  in  the  security  was  made ;  but 
the  greater  part  of  the  property  (which  was  adjacent 
to  the  remamder)  had  been  bought  at  public 
auction  in  the  previous  >  ear  by  the  mortgagor  at  a 
rate  which  wo  old  have  given  to  the  property  com- 
prised in  the  security  the  value  of  £7,167.  The 
true  value  of  the  propertv  at  the  time  of  the 
mortgage  was,  however,  £6,394,  so  that  tbe  sum 
actually  advanced  by  the  trustees  exceeded  the 
two-thirds  value  by  £237  6s.  8d.  The  trustees  acted 
un  Jer  the  advice  of  the  solicitors  to  the  trust.  In  an 
action  against  the  surviving  trustee  for  the  payment 
of  this  sum  of  £237  6s«  8d.  and  iuterest  thereon, 
the  trustee  sought  relief  under  section  3  of  the 
Judicial  Trustees  Act,  1896.  Tne  court  found  that 
the  trustee  had  acted  honestly  and  not  unreasonably 
but  refused  to  excuse  him  altogether ;  and  directed 
him  to  make  good  the  sum  of  £237  6s.  8d.,  no  order 
being  made  as  to  the  costs  of  the  action, — Watte 
V.  Pareikson,  Ch.D.  Joyce,  J.;  85  L.  T.  456. 

6.  Investment — Improper  investments  by  trustees^- 
Breach  of  trust — Power  to  invest  on  real  security  in 
Ireland — Puisne  mortgage — Belief  under  Judicial 
Trustees  Act,  1896  (59  &  60  Vict,  c  35).  s.  3.— The 
trustees  of  a  marriage  settlement  were  thereby 
directed  to  invest  the  trust  funds  in  (among  other 
alternative  modes  of  investment)  Government  seour 
ities  of  India,  or  on  freehold,  copyhold,  leasehold, 
or  chattel  real  securities  in  England,  Wales,  or 
Ireland,  and  were  empowered  to  vary  investments 
with  the  conrent  of  the  husbuid  and  wile  during 
their  joint  lives.  Lands  in  Ireland,  which  were 
already  subject  to  mortgages  for  £4,700  and  £2,460 
were  furcher  mortgaged  for  a  sum  of  £17,900» 
which  was  by  subsequent  payments  reduced  to 
£12,150.  There  were  three  sub-mortgages  of  the 
last- mentioned  mortgage  for  the  sums  of  £4,000, 
£2,153,  and  £5,000  reepectively.  The  trustees  of 
the  marriage  settlement,  without  the  consent  of  the 
wife,  sold  out  India  Stock  forming  part  of  the  trust 
f imds,  and  invested  the  proceeds  thereof  on  a  transfer 
of  the  third  sub-mortgage  for  £5,000.  They  took 
no  legal  advice  as  to  the  propriety  of  this  invest- 
ment before  making  it.  In  an  action  asainst  ttie 
surviving  trustee  of  the  settlement  for  breach  of 
trust. 

Held,  without  deciding  whether  a  puisne  mort- 
gage on  land  in  Ireland  is  of  necessity  and  in  idl 
cases  an  improper  investment  for  trust  funds,  that 
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an  inTefltment  of  such  a  nature  as  the  tnutees  had 
made  in  the  case  before  the  oonrt  was  a  bteaoh  of 
trust,  and  that,  nnder  the  oinmmstances,  the 
defendant  ought  not  to  be  relieved  from  liability  in 
respect  thereof  under  the  Judicial  Trustees  Act, 
1896,  s.  3.— OnAPMAN  v.  Bbownb,  (7.-4. ;  [1902]  1 
Ch.  786 ;  71  L,  J.  Oh.  466 ;  86  L.  T.  744. 

7.  Los8  to  estate — Fraud  by  eoUcitor^e  clerk — Trustees 
acting  reasonably  and  honestly — Liability  of  trustee.'-^ 
A  trustee  living  in  the  country  employed  her 
London  solicitors  to  act  as  her  agents  in  the  trust, 
the  trust  account  being  kept  at  a  London  bank; 
The  solicitors  kept  the  cheque  and  pass  books, 
drawing  cheques,  and  sending  them  to  the  trustee 
for  her  signature  as  required.  A  cl^rk  to  the 
solicitors  by  fraud  obtained  the  trustee's  signature 
to  cheques  for  £129,  inducing  her  to  initial  altera- 
tions of  two  of  the  cheques  from  order  to  bearer. 
He  then  cashed  the  cheques  and  absconded.  Upon 
summons  to  make  the  trustee  reimburse  tiie  £129 
to  the  trust  estate. 

Held,  that  under  the  circumstances  the  trustee 
had  acted  reasonably,  and  was  not  liable  to  make 
good  the  loss  to  the  estate. — Smith,  Be,  Smith 
V.  Thompson,  OKD.  Kekeivich,  J.  ;  71  L.  J.  Oh. 
41l;86L.  T.  401. 

8.  Furchasefrom  beneficiary  by  trustee—Fiduciary 
position  —  Non-disdosv/re  —  Valuation  in  hands  of 
trustee. — By  the  law  of  Scotland,  as  well  as  by  the 
law  of  England,  although  there  is  no  rule  of  law 
that  a  trustee  shall  not  buy  trust  property  from  his 
cestui  que  trust,  still,  if  a  transaction  of  that  kind  is 
challenged  in  proper  time,  a  court  of  equity  will 
examine  into  it,  will  ascertain  the  value  that  was 
paid  by  the  trustee,  and  will  throw  upon  the 
trustee  the  onus  of  proving  that  he  gave  full  value, 
and  that  ail  information  was  laid  l^f ore  the  cestui 
que  trust  when  it  was  sold  (following  Lord  Oaims' 
opinion  in  Thomson  v.  Eastumod,  2  App.  Oas.  216, 
236). 

Where,  therefore,  a  trustee  purchased  his  cestui 
que  iruat*B  share  in  trust  funds,  the  tnuisaotion  was 
set  aside  on  account  of  the  non-disdosure  of  a 
valuation  which  the  trustee  had  previously  obtained. 
— DouGAN  V.  Maopheeson,  H.L  ,  689 ;  [1902]  A.  0. 
197  ;  71  L.  J.  P.  0.  62;  86  L.  T.  361. 

9.  Shares  in  company — Propoeed  reconstruction  of 
company — ExcJiange  of  ehares  in  old  company  for 
shares  in  proposed  company — Unauthorized  invest- 
ment — Jurisdiction  of  court  to  authorize  trustees  to  hold 
unauthorized  investment, — Although  as  a  rule  the 
court  has  no  jurisdiction  to  sanction  the  performance 
by  trustees  of  acts  not  expressly  authorized 
by  the  terms  of  the  trust  instrument,  yet  if  it  is 
desirable  or  essential  to  the  interests  of  all  parties 
that  the  trustees,  in  the  case  of  an  emergency  which 
may  reasonably  be  supposed  not  to  have  been  fore- 
seen or  anticipated  by  the  author  of  the  trust, 
should  do  some  act  not  ordinarily  within  their 
powers,  then  (especially  where  the  trust  estate 
consists  of  a  business  or  shares  in  a  mercantile 
company)  the  court  has  jurisdiction  in  a  proper  case 
to  sanction  such  acts  on  behalf  of  all  conceroed. — 
New,  Bb,  Laitgham  v.  Langham,  C.A.,  17 ;  [1901] 
2  Oh.  634  ;  70  L.  J.  Oh.  710  ;  86  L.  T.  174. 

10.  Settlement — Discharge  of  one  trustee  without 
appointing  a  substitute — Trustee  Act,  1893  (66  &  67 
Vict.  c.  63),  M.  11,  26. — ^The  court  has  power,  under 
its  inherent  jurisdiction  in  administering  l^e  trusts 
of  a  settlement,  to  discharge  a  trustee,  when  there 
are  other  trustees  remaining,  without  appointing  a 
trustee  in  the  place  of  the  retiring  one,  but  it  has 
not  such  power  under  the  Trustee  Act,  1893. — 
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NBvmsoN,  Gh.D.  FarweU,  J. ,  361 ;  [1902]  I  Oh.  692 ; 
71  L.  J.  Oh.  362 ;  86  L.  T.  216. 

11.  Trust  for  sale—Belirement  of  trtistee—Pw- 
chcue  by  him  of  property  subject  to  trust. — Where  s 
trustee  of  an  instrument  containing  a  power  of  isle 
has  retired  from  the  trust,  he  is  entitled  to  purchaie 
property  subject  to  the  trust,  provided  there  ii 
nothing  to  show  that  at  the  time  of  his  retirement 
a  sale  was  contemplated  or  that  he  is  tsking 
advantage  of  any  information  which  he  mi^ht  kavs 
obtained  when  he  was  a  trustee. — BoiJ£B  ajtd 
British  Laitd  Oo.'s  Ooihsagt,  Be,  OLD. 
Buckley,  J.,  186 ;  [1902]  1  Oh.  244 ;  71  L.  J.  Oh.  130; 
86  L.  T.  607. 

See  also  Vendor  and  Purchaser,  16,  17. 

UNDUE  INFLUBNOK  :— 

Solicitor  and  client  —  Gift  —  Bargain  —  Deeds — 
Validity — Competent  and  independent  advice. — On  the 
16th  of  May,  1900,  the  plaintiff  W.  executed  two 
deeds,  by  the  first  of  which  some  real  estate  and 
other  property  was  settled  upon  trust  for  W.  far 
life,  and  after  his  death  as  to  part,  in  tcust  for  his 
son  and  daughter,  and  as  to  one-tenth,  of  the 
ultimate  residue  upon  trust  for  the  defendant  0.,  hii 
solicitor.  By  the  second  deed  cert«in  furniture  sod 
chattels  were  vested  in  trustees  for  sale,  and  oat  of 
the  proceeds  thereof  the  defendant  0.  was  to 
receive  £600.  The  deeds  were  prepared  in  the  ofBoe 
of  the  defendant  0.,  but  were  submitted  by  the 
plaintiff  to  A.,  an  independent  solicitor. 

Held,  that  the  plaintiff  under  the  oircnmstaaoei 
did  not  have  the  competent  and  independent  ad^ioe 
required,  and  the  deeds  were  voidable. — ^Wkight  v, 
Oabteb,  Ch.D.  KekeuHch,  J^;  86  L.  T.  110. 

See  also  Ocmtraot,  8 ;  Deed,  2. 

VAOOINATION  :— 

1.  Neglect  to  cause  child  to  be  vaoditakd— 
Guardians  direct  their  officer  not  to  prosecute  — 
Proceedings  nevertheless  instituted  by  him — Visit  of 
public  vaccinator  at  parent* s  house  not  a  eon^iUw 
precedent — Conviction — Vaccination  Act,  1867  (30  A 
31  Vict.  c.  84),  ss.  16,  29,  SI— Vaccination  Act,  1871 
(34  &  36  Vict.  c.  98),  s.  5— Vaccinatum  Act.  1874  (37 
&  38  Vict,  c  76),  s.  I— Vaccination  Act,  1898  (61  & 
62  Vict.  c.  49),  s.  l.—A  vaccination  officer  is  the 
proper  person  to  institute  a  prosecutioii  xmder  the 
Yacdoation  Acts. 

Therefore,  where  a  vaccination  officer  bsd 
prosecuted  the  appellant  under  section  29  of  the 
Vaccination  Act,  1867,  without  the  oonsent  sod 
contrary  to  the  orders  he  had  received  from  the 
gusrdians, 

Held,  dismissing  the  appeal,  that  the  prosecution 
had  been  rightly  instituted. 

Held,  alio,  that  it  is  not  a  condition  preoedeat  to 
such  a  prosecution  for  the  prosecutor  to  duly  pron 
that  the  puUic  vaccinator  had  visited  the  bomew 
the  child,  after  notice,  as  prescribed  by  section  1. 
sub-section  3,  of  the  Vaccination  Act,  1898.  sod 
had  offered  to  vaccinate  the  child.— Moobk  «• 
Kettb,  K.B.D,  467;  [1902]  1  K.  B.  768;  71 
L.  J.  K.  B.  464 ;  86  L.  T.  632. 

2.  Order  for  vaccination  of  child— Notice— P^ 
ceedings  under  section  29  of  the  Vaccinatiofi  Ad,  lw7 
— No  further  notice— Proceedings  under  section  ^ 
Child  under  six  months  old.— In  December.  1900. 
notice  was  served  on  the  appellant  to  have  bis  ohiUl 
vaccinated,  and  in  February,  1901,  be  fj 
summoned  under  section  29  of  theVaocinatioDM 
1867,  for  neglecting  to  cause  the  child  to  be  Tsoan- 
ated.    This  sunmionB  was  dismissed.    No  fnrtbff 
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notioe  was  aeiTed  on  the  appelluit.  A  Bammons 
was  then  issued  under  section  31  of  the  Aot,  and  an 
order  made  for  the  child  to  be  vaooioated.  The 
child  was  then  between  the  age  of  six  and  eighteen 
months.  The  public  yaodnator  had  previously 
vitited  the  appellatit's  bouse  in  accordance  with 
section  1  (3)  of  the  Yaccioation  Act,  1898,  but  had 
failed  to  serve  notioe  of  his  intention  so  to  do. 

Held,  that  the  order  for  vaccination  was  properly 
made.— BowDBN  v.  Toll,  K.B.D.,  208 ;  85  L.  T. 
486. 

VENDOB  AND  PUBOHASBR  :— 

1 .  Conditions  of  sale — StipulaUon  tJutt  tJte  * '  vendor' a 
title  is  accepted  by  purehctser** — Leaseholds — Onerous 
and  unusual  covenants  and  provisos — Rescission^-' 
Return  of  deposit  with  interest, — ^The  fact  that  a 
contract  for  sale  contains  a  clause,  "  the  vendor's 
title  is  accepted  by  the  purchaser,"  does  not 
exempt  the  vendor  from  disoiosiog  matters  which 
it  is  his  duty  to  disclose,  and  the  purchaser  will  in 
such  case,  in  the  event  of  non-disclosure,  be 
entitled  to  resoission  and  are  turn  of  his  deposit  with 
interest. 

On  a  sale  of  leaseholdf  it  is  the  duty  of  the 
vendor  to  disclose  onerous  and  unusual  cov«'naiits 
^  in  the  leases  under  which  the  property  is  h<*ld. — 
Haedickb  and  liipSKi's  Contract,  Bb,  Ch.D, 
Byrne,  J.,20\  [1901]  2  Oh.  666 ;  70  L.  J.  Ch.  81 1  ; 
85  L.  T.  402. 

2.  Conditions  of  sale — Wilful  default — Form  of 
conveyance — Honest  mistake — Vtndor  in  possession — 
Account  of  rent  and  profits  not  on  the  footing  of 
wilful  default — Occupation  rent — Losses  incurred  hy 
vendor  in  carrying  on  business. — A  vendor  who  delays 
the  completion  of  a  contract  by  attempting  to  insert 
a  clause  in  the  conveyauce  which  he  bonestly, 
though  erroneously,  believes  it  to  be  his  right  to 
insert  is  not  guilty  of  wilful  default  so  as  to  dis- 
entitle hioi  to  mterest  on  the  unpaid  balance  of  the 
purchase-  money. 

Where,  in  an  action  for  spedfio  performance,  the 
decree  is  simply  for  an  account  of  rents  and  profits 
received  by  ihe  veodor  or  for  his  use  while  in 
possession,  he  will  be  charged  with  the  rents  which 
he  actually  received,  but  not  with  occupation  rent 
in  respect  of  land  which  he  did  not  let;  and  he 
will  be  allowed  any  necessary  disbursement  in 
connection  with  taking  over  the  property  from  an 
outgoing  tenant,  but  not  losses  incurred  by  him  in 
carrying  on  a  farming  business  on  the  property 
when  so  tak^-n  over. — Bennett  v.  Stone,  Ch.D, 
Buckley,  J..  118;  [1902]  1  Oh.  226;  71  L.  J.  Ob. 
60 ;  85  L.  T.  753. 

3.  Conveyance  —  Exception  to  be  ascertained  by 
subsequent  eUction — Limitation  of  estate  to  commence 
in  future  —  Invalidity  of  exception  —  Conveyance 
operating  at  common  law — Statute  of  Uses — Pet" 
petuity, — By  a  conveyance  on  sale  certain  freehold 
lands  were  conveyed  unto  and  to  the  use  of  the 
purchaser  in  fee  simple,  with  the  exceptions  and 
reservations  set  forth  in  the  first  schedule  to  the 
conveyance.  This  schedule  contained  the  following 
words :  "  Save  and  except  and  reserving  unto  the 
vendors  a  piece  of  land  not  less  than  forty  feet  in 
width,"  c  >mmencing  at  a  specified  point  and  ter- 
minating "  at  the  nearest  road  to  be  made  by  the 
purchaser  or  his  assigns  on  the  estate  so  as  to  give 
access  to  such  road'*  from  other  lands  of  the 
vendors.  The  purchaser  afterwards  consfaructed 
certain  roads  on  the  estate.  In  an  action  brought 
to  determine  whether  a  plot  of  land  on  whidi  a 
road  had  been  commenced  but  not  completed  was 
excepted  from  the  oonveyanoe, 


Held,  that  the  conveyance  operated  at  conunon 
law  and  not  under  the  Statute  of  Uses,  and  that 
the  excf^ption  was  bad ;  but  that  even  if  the  con- 
vey ance  operated  under  the  Statute  of  Uses  it  was 
equally  bad  as  infringing  the  rule  against  per- 
petuities.— Sayill  Bros.  (Luhted)  v.  Bbthell, 
C.A.,5S0;  71  L.  J.  Ch.  652. 

4.  Conveyance — Real  estate — Conveyance  by  per- 
sonal  representatives  under  the  Land  Transfer  Act — 
Executors  appointed  for  property  ouside  t?ie  jurisdic- 
tion— Land  Transfer  Act,  1897,  ss.  1,  2,  sub-section  2 ; 
s.  24,  sub-section  2. — A  personal  representative  in  the 
sense  in  which  the  expression  is  used  in  the  Luid 
Transfer  Act,  1897,  means  a  personal  representa- 
tive in  whom,  prior  to  the  Act,  a  chattel  real 
belonging  to  the  deceased  would  have  vested. 

Bxeoutors  appomted  solely  for  the  foreign 
property  of  a  testator  are  not,  under  the  Land 
Transfer  Act,  1897,  necessary  parties  to  a  convey- 
ance of  testat'>r'4  English  real  estate.— Oohbn's 
Exeoutobs  and  London  Ooxtnty  Oounoil's  Oon- 
tbact,  Be.  Ch.D.  Byrne,  J.,  117 ;  [1902]  1  Ch.  187 ; 
71  L.  J.  Ob.  164;  86  L.  T.  73. 

5  Covenant  for  titled-Implied  covenant — Breach — 
Measure  of  damages — Conveyancing  Act,  1881  (44  & 
45  Vict,  c.  41),  s,  7. — If  a  vendor  purport  to  convey 
land  to  a  purchaser  free  from  a  right  of  way 
belonging  to  a  third  person,  which  in  fact  still 
exists,  and  is  not  extinguished,  this  existence  of 
the  right  of  way  is  a  breaoh  of  the  covenant  for 
good  right  to  convey  implied  by  the  use  of  the 
words  *' as  beneficial  owner." 

The  proper  measure  of  damages  in  such  a  can  is 
the  difference  between  the  purchase  price  and  the 
value  of  the  land  ai  the  vendor  had  power  to  con- 
vey it.— Turner  V.  Moon.  Ch.D.  Joyce,  J,,  237; 
[1901]  2  Co.  825;  70  L.  J.  Oh.  822 ;  85  L  T.  90. 

6.  Delay — Completion — *' Purchaser  in  default** — 
Interest — Property  sold  with  possession  —  Vendor*s 
unreasonable  delay — Damages.  —  The  fact  that 
property  is  sold  subject  to  a  condition  that  the 
**  purchaser  in  default "  shall  pay  interest  on  the 
purchase-money,  will  not  apply  where  the  delay  in 
completion  is  due  to  the  fault  of  the  vendor. 
Where  the  delay  in  completion  is  due  to  the  fault 
of  the  vendor,  the  purchaser  is  entitled  to  reason- 
able damages  by  way  of  compensation. — Jones  v. 
Gardiner,  Ch.D.  Byrne,  J.^  265;  [1902]  1  Oh. 
191 ;  71  L.  J.  On.  93 ;  86  L.  T.  74. 

7.  Deposit — Vendor* s  lien — Rescission  of  contract  by 
purcJuiser  under  clause  in  contract — No  default  by 
vendor* — The  lien  that  a  purchaser  of  land  has  on 
the  land  for  such  of  the  purohase-mooey  a«  is  paid 
by  way  of  deposit  exists  so  lovg  as,  and  in  every 
case  in  which  the  right  to  recover  the  deposit  has 
not  been  lost  by  reason  of  the  misconduct  of  tihe 
purchaser.  It  continues  to  be  operative  therefore 
in  a  case  in  which  the  purchaier  himself  rescinds  the 
contract  under  a  clause  thereof  which  enables  lum 
so  to  do. 

Decision  of  Farwell,  J.  (49  W.  B.  534.  [1901]  1 
Oh.  911),  affirmed.— Whitbrbad  &  Go.  v.  Watt, 
CJL„  442;  [1902]  1  Ch  835 ;  71  L.  J.  Oh.  424  ;  86 
L.  T.  395. 

8.  Eguitahle  mortgage — Notiot— Forged  signature — 
Legal  estate — Title  deeds. — ^A  purchaser  who  had 
notice  of  an  equitable  mortgage  on  a  property, 
paid  the  purchase-money  for  we  same  upon  a 
receipt  for  what  was  due  on  the  equitable  mortgage 
being  banded  to  her  solidtozs.  The  purchaser 
acquired  also  the  legal  estate  and  the  title  deeds. 
The  sigaatnre  to  the  receipt  was  forged. 

an  aotikm  brought  l^  the  eqnitaUe 
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mortgagee,  that  the  equitable  mortgage  must  be 
enforoed  asainst  the  pux)baser.  —  Jabbxd  v. 
Olbmknts,  Ch.D.  Byrne,  J.,  611 ;  86  L.  T.  887. 

9.  Leaseholds  —  Conditions  of  sale  —  Title  — 
Requisition  out  of  time^Imper/ect  ahstract—Oat- 
Uanding  legal  Mtofe—CcMfe.— Property  stated  to  be 
held  on  leaaee  was  contracted  to  be  sold  sabjoct  to 
a  condition  requiring  the  purchaser  to  deliver 
requisitions  and  objeotioDS  on  or  to  the  title  within 
fourteen  days  after  receiving  his  abstr«ct.  and  in 
this  respect  time  was  to  be  deemed  of  the  esseooe 
of  the  contract.  The  abstract  showed  only  an 
^qmtable  beneficial  title  in  the  vendors,  and  the 
legal  estate  was  outstanding  owing  to  the  non- 
execution  by  a  company  (which  had  since  been 
dwiolved),  throup^h  whom  the  vendors  made  title, 
of  any  legal  assignment  of  the  leases.  Upon  the 
purchaser  raiemg  an  objection  upon  this  point  out 
of  the  time  prescribed  by  the  condition. 

Held,  that,  as  the  purchaser  got  a  perfect 
eqmtable  title  and  could  get  the  legal  estate  by 
application  to  the  Crown,  his  objection  did  not  so 
go  to  the  root  of  the  tide  as  to  free  him  from  the 
condition  limiting  the  time  for  delivery  of  objections 
and  rfquisitlonfl,  and  must  therefore  be  deemed 
waived,  and  could  not  be  insisted  upon.— Peyoe- 
JoNEs  V.  Williams,  Ch  D.  Joyce,  J.,  586. 

10.  Leaseholds — Contract  for  sale  of  lease,-— Under- 
lease—Outstanding    day—Dedaration  of  trust  ^Bj 
an  mdenture  made  in  1865  a  lease  was  granted  to 
J.  Q.  P.  for  a  term  of  ninety-oine  years  from  the 
25th  of  March,  1865,  at  a  rent  of  £3  16s.  4d.    Toe 
wase  became   vested  in  H.,  who  on  the  6th  of 
August,  1885,  grant-'d  8.  H.  an  undnrlease  for  the 
whole  of  the  term,  lets  eleven  days,  at  a  reat  of 
£12,    H.  then  mortgaged  for  the  whole  term,  less 
one  day,  of  which  there  was  a  declaration  of  trust, 
and  on  the  29th  of  September,  1896,  the  mortgagees 
sold  to  W.  S.    Toe  vendors  were  the  legal  personal 
representatives  of  W.  S.,  and  the  purchaser  had 
eotered  into  a  contract  to  bay  what  was  described 
m  the  particulars  as  *<  an  improved  leasehold  ground- 
vent  of  £8  ds.  8d.  arising  out  of  a  ground-rent  of 
£12  amply^  secured   on   property   held   on   lease 
•    •    •   having  fifty-three  years  unexpired  in  March, 
and     subject     to     an     original     grount-rtnt    of 
£3  16s.  4d."      Tne  conditions  provided  that  the 
title  should  commence  with  an  indenture  of  under- 
lease dated  the  6th  of  August,  1885,  and  that  the 
purchaser  should  not.queition  the  validity  of  the 
underlease,  but  should  assume  a  good  title  was 
vested  in  W.  8.  for  the  residue  of  the  term.    The 
purchaser  contended  that  he  was  entitled  to  an 
assignment  of  the  original  lease,  and  that^  as  there 
was  an  outstanding  day,  he  was  entitled  to   a 
declaration  that  the  vendor  bad  not  made  out  a 
good  title,  and  to  the  return  of  hie  deposit.    The 
vendor  said  that  he  had  only  contracted  to  sell  the 
term    for   which    the   ground-rent   of    £12    was 
payable.    The  purchaser,  moreover,  had  delivered 
no  requisitions,  and  it  was   submitted   that  the 
objection  was  out  of  time 

Held,  (1)  tiiat  the  objection  was  not  out  of  time, 
as  the  objection  was  one  of  conveyance  and  not  of 
title  ;^  (2)  that  what  was  contracted  to  be  sold  was 
the^  improved  ground-rent  for  the  whole  term 
during  which  it  was  payable. 

Semble,  even  if  the  contract  had  been  to  assign 
the  whole  of  the  original  term,  the  vendor  oomd 
have  enforced  the  contract,  as  there  was  a  deolara- 
tioo  of  trust  of  the  last  day  of  the  term.— 8oott 
AND  Bavb'8  CoirnuLOT,  Kb,  CKD.  Swin/en  Eady,  J. : 
86L.T.  617.  ^ 

lit  Misdescription  —  Land     sold    far     building 


purposes^Underground  culvert  for  water  unknows 
to  hath  parties, — A  builder  and  contractor  entered 
into  a  contract  with  the  trustees  of  a  will  for  the 
purchase  of  a  property  described  as  possessing  sn 
important  frontage  with  a  valuable  prospectifo 
buildiog  element.  A  condition  in  the  oootract 
provided  that,  the  property  being  open  for  iosp^c- 
tion,  the  purchaser  should  be  deemed  to  buy  with 
full  knowledge  of  its  actual  quantities  and  condi- 
tion,  and  that  any  error  in  the  particolars  should 
not  annul  the  sale  nor  be  the  subject  of  oompenes- 
tion.  The  purchaser  inspected  the  property  bat 
did  not  discover  then  or  till  after  the  completion  of 
the  contmct  that  there  was  a  culvert  for  the  pasisge 
of  water  under  it,  the  ezistenoe  of  which  was  not 
shown  on  the  plans,  and  was  in  fact  unknown  to 
the  vendors. 

Held,  on  the  evidence,  that  the  purchaser  ooqU 
not  have  disoovi^red  it  by  any  reasonable  care,  snd 
that  in  view  of  the  fact  that  the  land  was  sold  to 
the  knowledge  of  both  parties  for  building  purposn^ 
the  ezistenoe  of  the  culvert  involved  such  a  mis- 
description affecting  the  subject-matter  of  tiie 
contract  in  a  material  and  substantial  point  as  to 
bring  the  case  within  the  rule  laid  down  in  Flight 
V.  Booth,  1  Bing.  N.  0.  370,  and  that  a  good  title 
had  not  been  shown. 

In  re  Brewer  and  ffankin's  Contract^  80  L.  T.  Bep. 
227,  47  W.  B.  Diff.  203,  dietinguiehed. 

Decision  of  Kekewich.  J.,  affirmed. — Pucxett 
AND  Smith,  Bb,  C  A.,  532;  [1902]  2  Gh.  258;  71 
L.  J.  Oh.  666. 

12.  Open  contract — Leasehold — Covenant  to  repair 
broken — Dangerous  structure — London  Building  Acts, 
1894  and  1898  (67  &  58  Vict.  c.  213 ;  61  ^  62  VieL 
c.  IS7)— Conveyancing  Act,  1881  (44  &  46  VicL  c 
41),  s,  3,  sub-section  4. — A  leasehold  house  was  sold 
in  July,  1901,  under  an  open  oontract,  the 
lease  containing  a  covenant  to  keep  the  building  ia 
good  and  snbstautial  rt'pair  and  condition.  Oa  the 
let  of  November,  1901,  a  police-court  order  was 
made  undf*r  the  London  Building  Acts,  1894  and 
1898,  requiring  the  vendor  to  underpin  a  portion  of 
the  house  within  fourteen  days.  On  the  6th  of 
November,  1901,  the  vendor  established  a  good 
title  to  the  premises. 

Held,  that  the  expense  of  complying  with  tiie 
police-court  order  for  the  repair  of  the  premises  in 
respect  of  which  the  vendor  was  liable  under  the 
covenant  in  the  lease,  must  be  borne  by  the  vendor, 
and  could  not  be  thrown  by  him  upon  the  pnr- 
chaier. 

Tubhs  V.  Wynne,  [1897]  1  a  B.  74,  43  W.  B. 
Dig.  168,  distinguished.— HiGHBTT  and  Bird's 
OoNTRAcrr,  Bx,  Ch  2>.  Swin/en  Eady,  J.,  424 ;  [1902] 
2  Oh.  214 ;  71  L.  J.  Oh.  608. 

13,  Possession  of  tenant — Notice  of  lessors  tWe^ 
Seasonable  inquiry — Conveyancing  Act,  1882  (45  ft 
46  Vict  c.  39),  s,  3.— Poeses>ioQ  of  land  by  a 
tenant  affects  a  purdiaser  with  knowledge  only  of 
the  tenant's  rights,  and  not  with  koowledge  of  the 
lessor's  title. 

An  inquiry  of  the  tenant  to  whom  the  rent  is  paid 
is  not  an  inquiry  which  ought  reasonably  to  be 
made  by  a  purchaser,  so  that,  by  reason  of  hii 
omissif  n  to  make  such  inquiry,  he  is  not  afiiBoted 
either  by  virtue  of  section  3  of  the  Oonveyanomg 
Act,  1882)  or  of  the  law  as  it  stood  before  the 
passing  of  that  Act,  with  constructive  notice  of 
anything  he  might  have  learned  if  such  icqairy 
had  been  made. 

Decision  of  FarweU.  J.  (49  W.  B  166,  [1901]  1 
Ob.  46),  affirmed. —Hunt  v.  Luck,  C.A.,  291; 
[1902]  1  Oh.  428;  71  L.  J.  Oh.  239 ;  86  L.  T.  68. 
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14.  Railway  eompany — Mine  oiimtfr  —  PoMeMton 
of  tninei — Inkreti  upon  purehate'money — Conatrue- 
ticn  of  private  Act  of  Parliament--**  LoeeeaJ* — A 
railway  oompany,  ownen  of  a  oanal,  were  em- 
powered by  a  private  Act  of  Farliameot  to  give 
notioe  to  adjacent  mine  ownen  not  to  work  their 
mines  within  a  peeoribed  distanoe  of  the  oanal. 
Upon  sooh  a  notioe  being  given  the  oompany  were 
to  purohase  the  mines  aflPeoted  by  the  notioe,  tiie 
amount  of  pnrohate-money  and  oompenaation  was 
to  be  settled  by  arbitration,  and  the  compensation 
wastoindnde  "all  sach  additional  expenses  and 
losses  "  as  shonld  be  incurred  bv  the  mine  owner 
by  the  minerals  beiog  left  foe  uie  support  of  the 
canal.  In  1892  the  company  gave  a  notice  under 
the  Act  to  a  mine  owner.  The  amount  of  the 
purchase-money  and  compensation  was  settled  by 
arlntration  in  1901,  and  was  subsequently  paid  by 
the  company  without  prejudice  to  the  question  of 
the  right  of  the  mine  owner  to  interest 

Held,  that  the  mine  owner  was  not  entitled  to 
interest  under  the  Act  as  an  "  additional  loss.'* 

But,  held,  that  the  oompany  were  in  possession 
or  enjoyment  of  the  mines  in  question  from  the  date 
of  their  notice,  and  that  upon  the  general  principles 
of  equity  as  between  vendor  and  purchaser  the 
mine  owner  was  entitled  to  interest  at  4  per  cent, 
upon  the  purchase-money  as  from  that  date. — 
Flbtoheb  v.  Lanoashibs  and  Yobeshibb 
Bailway  Co.,  Ch.D.  Buckley,  J.,  423 ;  [1902]  1 
Oh.  901 ;  71  L.  J.  Gh.  590. 

16.  Specific  performance — Mistake — Bidding  for 
different  property — Hardship — Damages. — A  pur- 
chaser of  freehold  property  at  a  puUic  auction  who 
has  made  a  mistake,  in  no  way  induced  by  the 
vendor,  in  bidding  for  and  becoming  the  purchaser 
of  a  different  proper^  from  that  wEich  he  came  to 
buy,  will  not  be  relieved  from  specific  performance 
of  the  contract  upon  the  ^;round  of  such  blunder 
where  no  hardship  amounting  to  injustice  is  there- 
by inflicted  upon  him. — ^VanPbaaoh  v.  EyKBTDGB, 
Gh.D.  Kekewich,  J  ;  [1902]  2  Gh.  266;  71  L.  J  Gh. 
698. 

16.  TiOe— Trust  for  mU— Leaseholds— Trustees 
assigneea — Sale  by  Bub-^lemiee — Vendor  and  Pivrckaser 
Act,  1874  (87  &  38  Viet.  c.  78),  ••  9.— It  is  not  a 
poper  exeroiie  of  their  powers  for  trustees  who 
hold  leasehold  property  on  trust  for  sale  to  s^  it 
by  way  of  sub-demise,  as  by  so  doing  they  do  not 
get  rid  of  the  liability  attaching  to  the  lease. — 

WAI.KEB   AND    OaXSHOTT'S  GoiTTBAOT,  BB,   Ch.D. 

Joyce, «/.,  41 ;  [1901]  2  Gh.  383;  70  L.  J.  Gh.  666; 
84  L.  T.  809. 

17.  WiU—Construdion'-Trust  for  sal&— Election 
— Furehcue  hy  trustee  fsr  sale, — On  a  contract  for 
sale  of  leaseholds  the  purchaser  objected  that  the 
vendor  at  the  time  when  he  bought  the  properly 
was  himself  a  trustee. 

Held,  on  the  facts,  that  if  an  appropriation  had 
taken  place  it  was  not  effectual  to  desteoy  the  trust 
for  sale ;  that,  until  the  testator's  son  was  found 
lunatic,  there  could  be  no  election  by  the  bene- 
ficiaries; but  there  had  been  no  election  to  take  in 
specie  by  the  court  on  behalf  of  the  lunatic ;  that 
l&e  trust  for  sale  had  not  come  to  an  end  at  the 
time  of  the  purchase  by  the  trustee ;  and  that  the 
title  ought  not  to  be  forced  on  the  purchaser.— 
Douglas  aitd  Fowxll,  Bb,  Ch,D.  Byrne,  J.; 
[1902]  2  Gh.  296. 

VIOTOBIA,  LAW  of  :— 

"  Molasees  refined  in  bond  ''^Victoria  Oustome  and 
Excise  Duties  Act,  1896  (49  Viet.  No.  1401},  ScheduU 
'—Construction. — Molasses  strained  and  filtered  in  a 


bonded  warehouse  so  as  to  free  them  from  im- 
purities contracted  in  uncovered  tanks,  but  not 
mvolviog  any  chemical  change  or  alteration  in 
colour,  taste,  or  smell,  cannot  be  regarded  as 
"  molasses  refined  in  bond"  within  the  meaning  of 
that  expression  as  used  in  the  Victoria  Gustoms 
andEx(&e  Duties  Act,  1896.— Goloitial  Suoab  Bfl- 
Fnrnro  Go.  v,  ATTOBNBT-OsinBBAL  fob  Vioiobia, 
P.O. ;  [1901]  A,  G.  644 ;  70  L.  J.  P.  G.  76 ;  84 
L.  T.  787. 

WATEB  :— 

1.  Canal — Bight  to  support — Working  of  suhfacent 
cmd  adjacent  mirurah — Com/pensation  for  minerah 
left  unworked.—Bj  the  Act  30  Qeo.  3,  c  82,  the 
plaiotiffs  were  incorporated  as  a  company  for  carry- 
ing on  a  navigable  canal ;  and  it  was  enacted  that 
they  should  for  that  purpose  have  power  to  purchase 
lands  and  to  enter  upon  the  lands  of  any  person  or 
persons,  and  to  construct  and  do  all  other  matters 
which  tiie  company  should  think  necessary  and  con- 
venient for  making  and  using  the  canal  and  other 
works,  the  comfMny  doing  as  little  damage  as  might 
be  in  the  execution  of  the  several  powers  thereby 
granted,  and  making  satisftMtion  in  manner  therein- 
after mentioiied  for  all  damages  to  be  sustained  by 
the  owners  of  and  persons  interested  in  such  lands 
as  should  be  taken,  used,  or  prejudiced  in  or  by  the 
execution  of  the  Act,  proviaed,  nevertheless,  that 
nothing  in  the  Act  shoud  entitle  the  oompany,  on 
purchasing  any  lands  for  Twofcitiy  the  canal  or  for 
any  otiier  the  purposes  aforesaid,  to  any  mines  of 
coal,  ironstone,  or  other  minerals  which  should  be 
found  in  cutting  or  making  the  canal  and  other 
works  aforesaid  or  that  shomd  be  under  the  same, 
but  that  all  such  mines  should  apperttin  and  belong 
to  such  person  or  persons  as  would  have  been  en- 
titled to  ihe  same  in  case  the  Act  had  not  been 
made.  The  plaintiffs  duly  acquired  the  lands  neces- 
sary, and  constructed  and  completed  the  canal  and 
works  under  tiie  powers  of  the  Act.  The  purchase 
money  and  compensation  properljr  payable  upon 
taking  the  lands  were  duly  ascertained,  and  there 
had  been  no  default  in  payment.  The  defendants 
were  the  owners  of  a  colliery  which  th^  were 
working,  and  the  land  under  which  their  mines  were 
situate  was  traversed  for  a  considerable  distance  by 
the  canal.  The  defendants,  in  the  ordinary  course 
of  working  their  mines,  were  desirous  of  working 
the  coal  subjacent  or  adjacent  to  the  canaL 

Held,  that  the  defendants  were  entitled  to  fslt  so 
much  of  the  coal  as  they  could  get  without  injuring 
the  proper  support  of  the  caud  and  works;  but 
that  they  were  not  entitled  to  get  the  coal  to  the 
injury  ox  that  support ;  and  that  the  whole  com- 
pensation having  Men  assessed  at  once  at  the  time 
of  the  purchase  by  the  plaintifb, -the  defendants 
could  not  now  be  entitled  to  compensation  for  that 
in  respect  of  which  they  had  already  been  compen- 
sated.—Glakobganshibb  Ganal  Navigation  Go. 
V.  Nixon's  Navigation  Go.,  C.A. ;  86  L.  T.  63. 

2.  Canal — Waste  under — Wrongful  abstraction  of 
water. — ^By  a  private  Act  of  Parliament  it  was 
provided  that  all  the  "  waste  water  "  of  the  a^^- 
IsaiW  canal,  with  certain  immaterial  exceptiODs 
therein  mentioned,  should  be  discharged  into 
another  canal,  whidi  had  since  become  the  property 
of  the  respondents.  The  appellants  had  for  many 
years  suppUed  water  from  their  canal  to  various 
manufactming  works  situated  near  the  canaL 

Held,  that  as  the  appellants  were  a  canal  com- 
pany, not  a  waterworks  company,  **  waste  water  " 
meant  all  water  not  legitimatdy  needed  for  the 
purposes  of  navigation,  and  that  they  might  be 
resteained  from  so  disposing  erf  thefar  water  as  to 
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pr^yent  it  from  paasing  ioto  the  respoDdent's  oaad. 
— BooHDALV  Canal  Oo.  v.  Manohbsteb  Ship 
Oanal,  ex.  ;  85  L.  T.  585. 

3,  Biver — NavigahU  nan-tidal  river^Fublic  right 
of  navig<Uion — Power  to  levy  tolU — Boyal  eharter — 
Validity — Construction — Permissive  statutory  poioers 
— Implied  obligation  to  maintain  and  repcnr — 
6  Oeo.  1,  q.  Td-^Pradice— Powers  of  Court  of 
Appeal — Variation  of  judgment  in  favour  of 
respondent  giving  no  cross-notice  of  appeal — Bules 
of  Supreme  Court,  1883,  ord,  58,  r.  4.— A  royal 
charter  ought,  if  possible,  to  be  so  oonstraed  wat 
it  shall  not  exceed  the  powers  of  the  Grown. 

The  judgment  at  the  trial  of  the  action  declared 
that  the  public  were  entitled  to  pass  through  the 
locks  without  paying  any  toll,  and  through  the 
stanch  on  payment  of  the  statutory  toll,  and  that 
the  defeudant  was  not  liable  to  maintaio  or  work 
any  of  the  locks  or  the  stanch.  The  defendant 
apptftiled  fr.^m  the  judgment,  other  t'^au  the  latter 
ptrt  of  the  deol>*ra'ion.  The  plaintiffs  gaye  no 
cross-notice  of  appeaL 

Held,  that  the  Court  of  Appeal,  while  allowiiig 
the  appeal  to  the  extent  of  declaring  that  the 
defendant  was  entitled  to  a  r<>asonable  toll  for 
passage  of  boats  through  the  looks,  had  power  also, 
under  ord.  58,  r.  4,  to  Ysry  the  judgment  in  fayonr 
of  the  plaintiffs  by  deolarinff  that  the  defendant 
was  bound  to  maintain  ana  work  both  the  looks 
and  the  stanch,  and  the  judgment  was  yaried 
iMMordingly.-—  ATTOBinrr-GEzcxaAL  v.  Simpson, 
O.A. ;  [1901]  2  Ch.  671 ;  70  L.  J.  Ch.  828 ;  85  L.  T. 
325. 

4.  Supply  of  water — Domestic  purposes — Boarding^ 
house — Trade  or  business. — ^The  pnvate  Act  of  a 
water  company  provided  that  the  owner  or 
occupier  of  any  house  in  any  street  in  which  any 
pipe  of  the  company  should  be  laid  should  be 
entitled  to  demand  a  supply  of  filtered  water  for 
domestic  purposes,  and  that  the  company  should 
supply  such  water  at  certain  rates  not  exceeding 
the  rates  specified  in  the  Act ;  and  it  was  further 
provided  ^at  a  supply  of  water  for  domestic  pur- 
poses should  not  incande,  inter  alia,  a  supply  of 
water  for  *'any  trade  manufacture  or  business 
whatsoever,"  and  that  water  for  purposes  other 
than  domestic  purposes  might  be  supplied  by 
agreement  between  the  consumer  and  the  waUnr 
company.  A  boarding-house  keeper  claimed  a 
supply  of  filtered  water  for  domestic  purposes,  and 
tendored  rates  for  the  same  calculated  upon  the 
annual  value  of  his  house,  which  contained 
ordinary  sitting-rooms,  ten  bedrooms,  two  water- 
dlosets,  but  no  iixed  bath,  and  was  inhabited  by 
himself,  his  family,  and  boarders,  who  all  used  the 
water. 

Held,  that  where  water  supplied  to  the  boarding- 
house  was  in  fact  used  for  domestic  purposes  only, 
and  not  for  the  purposes  of  a  trade  or  business,  the 
water  company  could  not  under  their  Act  daim  to 
supply  it  by  asroement. — Pidgeon  v.  Gbsat  Yab- 
icouTH  Watbbwosks  Co.,  K  B,D.  ;  [1902]  1  K.  B. 
310 ;  17  L.  J.  K  B.  61 ;  85  L.  T.  632. 

6.  Thames  Conservators — Upper  Thajnes — Dredg- 
ing  licences — Sale  of  proceeds — Licensee's  own  profit 
— Biparian  owner.—The  Conservators  of  the  Kiver 
Thames  are  not  empowered  by  the  Thames  Conser- 
vancy Act,  1894,  to  grant  dredging  licences  for  the 
Upper  Thames  to  their  agents,  servants,  or  work- 
men, authorizing  them  to  dredge,  and  also  to  sell 
the  proceeds  of  the  dredging  for  their  own  personal 

Srofit— Faucer  V.  Thames  CoNBEBYATOBS,  Ch.D. 
:ekewich,  J. ;  [1902]  1  Ch.  163 ;  71  L.  J.  Ch.  212 ; 
85  L.  T.  537. 


6.  Watercourse  —  Artificial  stream  —  Rights  of 
riparian  proprietors. — In  d«*terminiiig  the  nghti  A 
riparian  proprieton  in  an  artifioial  watevooncss  tbs 
court  will  take  into  consideration.  iiBt,  ike 
oharaoter  of  the  watercourse,  whether  it  isoi 
a  temporary  or  permanent  character;  seooodlT, 
the  droumstances  under  which  it  was  crsatad; 
thirdly,  the  methods  of  user. 

The  plaintiffs  were  owners  of  a  mill  on  sn 
artifiGiaf  watercourse  which  had  been  in  ezistsDM 
for  more  than  400  years.  Tliey  had  the  right  to 
regulate  the  fiow  of  water  into  the  channel,  sod 
the  burden  was  oast  upon  them  of  keeping  the 
channd  clean  Mid  unincumbered.  Tlie  emsooe 
showed  that  in  ancient  times  there  had  been 
anotiier  mill  on  the  same  channel,  and  tiiat  iii 
water  bad  also  been  used  for  the  purposes  d  s 
tannery,  on  tiie  site  of  which  the  defeiidaats  hsd 
erected  a  factory. 

Held,  that,  on  the  evidence,  it  could  Dot  be 
inferred  that  the  artificial  wateroonrae  in  questioo 
had  bf»en  created  upon  the  conditions  that  the 
plaintiffs  should  be  entitled  to  every  drop  of  water 
flowing  through  it.  Conseqaentiy  the  defendsoti 
were  entitled  to  the  ordumry  zighti  of  xipuian 
owners,  aud  could  use  the  water  for  any  purnosei 
they  desired  so  long  as  such  uaer  infiioted  no 
sensible  injury  on  the  plaintiffii. — ^Bahjct  ft  Go.  r. 
Clabk,  Son,  ft  Moslabd  (Ldotsd).  CA.,  611 ; 
[1902]  1  Ch.  649;  71  L.  J.  Ch.  396;  86  L  T. 
309. 


7.  Watercourse — Indosure  award — JurisdieUon  of 
eommissioner — Repairing  and  deaneing — Highwetf 
authority  —  Indosure  Ad  (52  Geo.  3,  c  sim.). 
— ^An  Indosure  Act  provided  that  the  con- 
missimier     should    set     out    such     watsrooozsei 

as  he  should  think  proper,  and  ehosld 
order  and  direct  by  whom  and  at  wiioee 
expense  such  wateroourses  should  berepairsdsDd 
deansed.  The  Act  further  provided  tiiat  the 
eommissioner  should  assign  Isna  f or  the  ffettiiig  of 
nuterials  for  repairing  puUic  roada.  The  oom- 
missioner,  in  pursuance  of  sudi  Act,  by  hii  awsid 
appointed  certain  roads  to  be  set  out,  and  awsided 
to  the  surveyor  of  highways  laud  for  the  getting  of 
materials  for  the  repair  of  public  roads.  He  fonher 
ordered  that  a  watercourse  should  be  made,  sad 
directed  that  such  watercourse  should  for  evv 
thereafter  be  repaired  and  deaosed  by  the  sumjor 
of  highways  for  the  time  bdog,  the  SKpsosee 
attendant  upon  sudi  repairing  aud  cleansing  to  be 
paid  out  of  a  rate  to  be  made  for  the  repsir  of 
hijvhways  in  tiie  township. 

Hdd,  that  it  was  wi^  the  jnriadiotion  d  tiw 
commissioner  to  order  the  surveyor  of  highwsyi  to 
repair  and  deanse  the  watercourse  and  to  rsies  ^ 
expenses  of  so  doing  by  means  of  a  rate.— 
Attobnxt-Qsnxral  v.  Tamwobth  DniBicr 
CoTTifCiL,  Ch.D.  Byrne,  J. ;   85  L.  T.  190. 

8.  Waterworks  —  Local  government  —  School  — 
Swimming  bath — Domestie  purposes-^Watensoth 
Clauses  Ad,  1863  (26  ft  27  VicL  c.  93),  s.  12— IVMu 
Health  Ad,  1875  (38  ft  39  Vid.  c.  55),  ss.  66,  6&-- 
The  supply  of  water  to  a  sdiool  for  the  purposes  of 
a  swimming  bath  by  a  body  acting  under  ^ 
Public  Health  Act,  1875,  incorporatmg  the  Wst«- 
works  Clauses  Acts,  1847  and  1863,  is  a  siqyply  ^ 
domestic,  and  not  for  trade  or  business  purposaii 
within  the  meanfaig  of  those  Acts.— BAXirAlD 
Castlb  Ubbak  Coukoil  v.  Wqjbon,  Ch,D.  BtMgt 
J.,  92;  [1901]  2  Ch.  818;  70  L.  J.  Oh.  859 ;  85 
L.  T.  481. 

WAY.— See  Basement,  6,  7 ;  Bailway,  1. 
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WILD  BISDS  :— 

Exponng  for  m20— <'  BeeenUy  foJben."— A  wild  bird 
ii  not  of  necessity  not  recently  taken  because  it  has 
been  in  the  possession  of  a  person  for  a  period  of 
three  weeks.  The  offence  of  expoting  for  sale,  or 
having  possession  of  any  wild  ^rd  recently  taken, 
is  dependent  upon  section  3  of  tiie  Wild  Birds 
Protection  Act,  1880,  as  amended  by  the  Act  of 
1881,  and  it  is  inoambent  mpon  the  proseoation  to 
show  that  the  birds  were  wild  birds  and  have  been 
recently  taken.—- Gbisn  v,  Gabstaito,  K,B,D.  ;  85 
L.  T.  615. 

■ 

WILL:— 

1.  Adminiitratian  unth  will  annexed — Oift  to 
charity — Besiduary  legatee — Court  of  Probate  Act, 
1857,  i.  73. — ^A  testator,  a  Boman  Oatholio  canon, 
bequeathed  a  legacy  to  the  then  Boman  Oatholio 
bishop  of  his  diocese — ^by  name — ^for  the  benefit  of 
the  library  of  a  certain  eduoational  institution,  the 
l^al  ownership  and  custody  of  which  was  Tested 
in  the  said  bishop  ex  officio.  He  also  appointed 
the  said  bishop  his  residuary  legatee,  and 
bequeathed  the  residue  of  his  estate,  subject  to  a 
certain  legacy,  to  the  said  bishop— again  by  name 
—for  the  same  objects  as  above.  The  testator 
survived  the  execution  of  his  will  about  eleven 
years,  during  which  time  there  had  been  three 
successors  to  the  said  bishop,  but  the  ownership,  ftc., 
of  the  institution  was  still  vested  in  the  bishop  for 
the  time  being  ex  officio.  The  court  granted 
administration  vrith  the  will  annexed  to  the  bishop 
for  the  tioie  being,  under  section  73  of  the  Oourc 
of  Probate  Aoti  1857,  but  without  prejudice  to  any 
rights  of  the  next-of-kin. — ^Lalob,  In  thb  goods 
OF,  P.D.  A  Ad.D. ;  71  L.  J.  P.  17 ;  85  L.  T.  643. 

2.  Annuity —  Arreare —  Intereet  —  Administration 
action — Certificate. — Arrears  of  an  annuity  given  by 
a  will  do  not  as  a  rule  carry  interest.  It  is  not  the 
the  praotioe  to  certify  the  arrears  of  an  annuity 
from  any  particular  date.— Hisoox,  Bb,  Hisoob 
V.  Waitb,  Ch.D.  Kekewich,  J.;  71 L.  J.  Oh.  347. 

8.  Bequeet  of  ium  **  euffident  to  pay  and  discharge 
aU  estate  duty'* — Claim  of  limited  owner  to  charge 
settled  estates  in  respect  of  estate  duty — Finc^Me  Act, 
1894  (57  &  58  Vict.  c.  30),  ss.  8  (4),  9  (1)  (6).— A 
testator,  by  a  codicQ  to  his  will  executed  after  the 
passing  of  the  Finance  Act,  1894,  bequeathed  to  his 
eldest  son,  to  whom  entailed  estatei  would  pass  on 
the  testator's  death,  a  sum  of  money  "  sufficient  to 
pay  and  discharge  all  estate  duty  "  which  might  be 
pavable  b^  him. 

The  residuary  legatee  claimed  that  the  legacy  was 
impressed  with  a  fust  to  pay  the  estate  duty,  and 
that  the  legatee  consequentiy  lost  his  right  to 
recoup  himself  by  a  charge  on  the  settied  estates 
under  section  9  (6;  of  the  Act,  the  ol^eot  of  the  aift 
being  to  discharge  the  estate  duty,  and  so  to  fiee 
the  settled  estates  from  liability.  The  legatee,  on 
the  other  hand,  claimed  that  the  legacy  was  one  for 
his  own  benefit,  beinga  gift  to  him  measured  by  the 
amount  m^doh  he  would  have  to  pay  for  estate 
duty. 

Held  {dissentiente  Stirlinff,  L. J.),  that,  there  being 
no  words  indicative  of  a  desue  on  the  part  of  the 
testator  to  give  the  legatee  absolute  property,  the 
inference  could  not  be  drawn  that  he  should  take 
the  legacy  unfettered  by  aoy  purpose  of  the 
testator;  and  that  this  was  not  a  legacy  with  a 
motive  added,  but  an  imperative  direction,  the  pur- 
pose here,  as  distinguished  from  a  motive,  being  the 
discharge  of  the  estate  duty. — ^MBXBOBOtroH,  Bb, 
Satilb  v.  Mbzbobottgh,  C.A. ;  86 L.  T.  381. 

4.  Charitable   legacy — Charity   which   has   never 


existed — Oenerdl  charitcMe  intention — Oy-prds — 
CUiss  of  residuary  legatees, — In  the  case  of  a  legacnr 
to  a  charity  which  has  never  existed,  the  court  will 
lean  towards  finding  in  the  will  indications  of  a 
general  charitable  intention.  Such  indications  are 
famished  by  (1)  the  interpolation  of  the  legacy  in 
question  amongst  other  charitable  legacies ;  (2)  a 
power  to  the  executors  to  determine  questions  as  to 
what  charities  are  intended  to  be  benefited;  and 
(3)  a  bequest  of  residue  to  the  charitable  institu- 
tions mentioned.  The  legacy,  consequentiy,  does 
not  lapse,  but  is  administered  cy-pres.  The  institu- 
tion or  authority  which  administers  the  legacy 
cy^pree  is  included  in  the  words  "charitable 
institutions  which  are  benefioiariee  under  this 
instrument,"  and,  consequentiy,  takes  a  share  of  a 
r<>siduary  bequest  to  such  institutions. — ^Davis,  Bb, 
Hannbn  v.  HhiLYBB,  Ch.D.  Buckley,  J„  378 ; 
[1902]  1  Oh.  876;  71  L.  J.  Oh.  459;  86  L.  T.  292. 

5.  Charity — **  Such  charitable  or  public  purposes  as 
my  trustee  thinks  proper  " — Uncertainty.-^A  testatrix 
bequeatiied  half  her  residue  to  be  "applied  for 
such  charitable  or  public  purposes  at  my  trustee 
thinks  proper." 

Held,  that  such  bequest  was  void  for  uncertainty. 

Dedaion  of  the  Oourt  of  Session  in  Sootiand  (3 
Ot.  Sees.  Oas.  5th  Ser.  274,  38  Soot.  L.  B.  209) 
affirmed. — Blaib  v  Dttnoan,  H.L,,  369;  [1902] 
A.  0.  37 ;  71  L.  J.  P.  0.  22 ;  86  L.  T.  157. 

6.  Condition — Name — Devise  of  real  estate-^Con^ 
dttion  that  devisee  should  take  and  use  testator's  name 
— Preceding  life  estate — Lunacy  and  death  of  devisee 
daring  life  of  tenant  for  life — Non»performance  of 
condition^ Condition  precedent  or  subsequent — Be- 
mainder  in  fee — FM^fiMr.— Testator  by  his  w^, 
dated  in  1853»  devised  his  real  estate  to  his 
daughter  for  life,  and  aft«)r  her  death  for  her 
children;  and  if  she  should  have  no  child  the 
testator  devised  his  real  estate  to  N.,  on  condition 
that  he  should  take  and  use  the  testator*s  name 
only.  The  testator  died  in  1853.  ffis  daughter, 
who  was  now  in  her  fifty-ninth  year,  was  married, 
but  had  had  no  issue.  N.  died  in  1855  without 
having  taken  the  testator's  name.  For  eighteen 
months  previous  to  his  death  he  had  snflEisr^d  from 
insanity,  and  for  six  months  previous  to  his  death 
had  been  in  an  asylum. 

Held,  that  whether  the  condition  were  precedent 
or  subsequent,  its  performance  had  not  been 
rendered  impossible  by  the  act  of  God ;  and  that 
N.  having  failed  to  perform  it,  the  devise  to  him 
could  not  take  eflBsct. — Gbbbnwood,  Bb,  Qood- 
HABT  V.  WooBHBAD,  Ch.D.  Joyce,  </. ;  [1902]  2  Oh. 
198 ;  71  L.  J.  Oh.  579;  86  L.  T.  500. 

7.  Construction — Ambiguity  —  Administration  of 
assets  —  Extrinsic  evidence.  —  A  testator,  after 
beoueathing  a  number  of  general  legacies,  gave 
ana  bequeathed  "  all  the  residue  and  remainder  " 
of  two  specific  mortgage  funds,  after  payment  of 
his  just  debts  and  funeral  and  tMtamentaiy 
expenses,  to  certain  persons  therein  meotioned. 
There  was  no  general  residuary  bequest. 

The  testator  possessed  at  the  date  of  his  wiU  no 
residuary  property  out  of  which  to  provide  the 
genecal  pecumary  legacies,  but  at  his  death  he  had 
obtained  more  than  sufficient  for  the  purpose. 

Held,  that  the  general  pecuniary  legacies  were 
payable  out  of  the  residue  in  exoneration  of  the 
two  speoifioally  bequeathed  mortgaged  debts, 
which  were  only  subject  to  the  debts  and  funeral 
and  testamentary  expenses,  and  that  there  was  no 
ambiguity  in  the  will  to  admit  extrinsic  evidence. 

Dediion  of  the  Oourt  of  Appeal,  sub.  nom.  In  re 
Grainger,  Dawson  t.  Eiggins,  48  W,  B.  673,  [1900] 
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2  Oh.  766,  reversed.— HiGOnrs  v.  Dawson,  H,L.^ 
337 ;  [1902]  A,  0. 1 ;  71  L.  J.  Ch.  132 ;  86  L.  T. 
763, 

8.  Construction — Bequest — Compound  designation — 
iTMccwrate  description — Validity. — ^Where  the  des- 
oription  of  a  legatee  is  made  up  of  more  than  one 
part,  and  one  part  is  trne  but  the  other  false,  if  the 
part  which  is  tme  describes  the  subject  or  object  of 
the  gift  with  sufficient  certainty,  the  untrue  part 
will  be  rejected  and  will  not  vitiate  the  gift.  Thus 
the  description  of  a  legatee  as ''  L.,  the  wife  of  my 
son  F.,"  is  sufficient  to  pass  the  gift  to  L.,  idthough 
she  was  not  in  fact  the  lawful  ^e  of  F.,  although 
the  testator  believed  that  she  was. — Ain>ESSON  v. 
Bebkley,  Ch.D,  Joyce  J,,  684. 

9.  Construction — Bequest — "Furniture  and  other 
personal  effects  "—  Tenanfs  fixtures — Trade  or  business 
— Artid^-^Hotel. — ^A  testator  bequeathed  to  A. 
"all  the  furniture  and  otiier  personal  effects 
belonging  to  me,  and  which  at  the  date  of  my  death 
are  at  the  B.  Hotel"  The  testator  resided  at  and 
carried  on  the  hotel,  of  which  he  wss  yearly  tenant. 

Held,  that  all  the  effects  at  the  hotel  belonging 
to  the  testator,  whether  used  in  connection  with  the 
hotel  business  or  not,  paned  under  the  bequest, 
but  that  tenant's  fixtures  did  not  pass.— Seton 
Smith,  Be,  Bttbnand  v.  Waite,  Ch.D,  Buckley. 
J.,  466;  [1902]  1  Oh.  717 ;  71  L.  J.  Ch.  386  ;  86 
L.  T.  322. 

10.  Construction — Chattels  settled  to  go  with  dig- 
nity — 8ofar  as  tJie  rules  of  law  and  equity  permit-- 
Absolute  vesting. — A  testatrix  by  her  will  bequeathed 
certain  jewels  to  her  son,  the  third  Viscount  H., 
for  life,  and  after  his  death  "  to  each  and  every 
of  the  persons  who  shall  in  turn  succeed  to  the 
title  ana  di^ty  of  Viscount  H-  •  .  .  severally 
and  successively  as  they  shall  in  turn  succeed  to 
such  title  and  digni^  as  aforesaid,  my  hitention 
being  that  the  siSd  jewels  shall  descend  as  heir- 
looms as  far  as  the  roles  of  law  and  equity  will 
permit." 

Held,  that  the  jewels  vested  absolutely  in  the 
first  person  who  succeeded  to  the  title  on  the  death 
of  the  third  viscount. 

ToUemacheY.  Coventry,  2  01.  &  Fin.  611,  followed. 
—Hill,  Be,  Hill  v.  Hill,  C.A  ,  434 ;  [1902]  1  Oh. 
807 ;  71  L.  J.  Oh.  417  ;  86  L.  T.  336. 

11.  Construction — Devise  of  "all  my  reoH  estate  " — 
Outstanding  interesU—WiUs  Act,  1837  (1  VicL  e. 
26),  s.  26. — ^A.  was  owner  in  fee,  subject  to  a  lease 
of  ninety-nine  years,  of  certain  property.  A.  also 
held  a  sub-lease  of  the  same  property  for  a  term 
less  by  two  davs  than  the  original  lease.  By  his 
will  he  devised  his  real  estate  to  B.  and  his  lease- 
hold estate  to  his  executors. 

Held,  that  the  devise  by  A.  of  "  all  his  real 
estate "  passed  all  A.'s  interest  in  the  property 
which  was  his  freehold,  including  his  interest  in 
the  sub-lease.— GiTYTON  asd  BosBNBEBa*s  Oon- 
TRAOT,  Be,  Oh.D.  Cozens-Hardy,  J.,  38;  [1901]  2 
Oh.  691 ;  70  L.  J.  Oh.  761 ;  86  L.  T.  66. 

12.  Construction-'IHrection  to  fay  "  estate  duty " 
out  of  residue — SetUement  estate  duty. — ^A  direction 
in  a  will  to  pay  estete  duty  out  of  a  particular  fund 
will  be  taken  to  refer  to  settlement  estete  duty  as 
well,  unless  a  contrary  intention  is  shown  to  exist. 
—  LEVEBID0B,  Be,  Spain  v.  Lejoindbe,  Ch.D. 
Joyce,  J.,  206 ;  [1901]  2  Oh.  830 ;  71  L.  J.  Oh.  23 ; 
86  L.  T.  468. 

13.  Constntction — Estate  for  life  to  eldest  son — 
Bemaiinder  to  grandchildren^Qift  over  to  heir-at-law. 
—-The  testetor  devised  his  freehold  estete  called 
F.  G.  to  trusteei  upon  trust  for  his  eldest  son  for 


life;  and,  after  making  dizectionfl as  to  the 
of  his  jpenonal  estete  among  his  six  ohildreD,  con- 
dudea  his  will  thus :  "  When  my  six  children  shall 
have  all  departed  this  life  it  is  my  will  and  desire 
that  the  said  estete  called  F.  G.  be  sdd  in  public 
sale  to  the  highest  bidder,  and  that  the  mapeyi 
arising  from  we  sale  thereof  be  equaUy  divided 
among  my  then  surviving  granddhilaren  share  and 
share  alike,  and  in  case  no  grandchild  of  mine 
be  then  living  it  shall  become  the  property  of  the 
heir-at-law.' 

Held,  that  the  heir-at-law  must  be  ccnstroad  sf 
meaning  tibe  heir  of  the  testetor  at  his  desifa,  sod 
not  the  person  who  would  have  been  the  heir  of 
the  testetor  if  he  had  died  at  the  death  of  the  lait 
of  his  children.— Fbtth,  Be,  HumsoF  v.  Wood, 
Ch.D.  Joyce,  J.;  86  K  T.  466. 

14.  Construction— Estate  in  special  (ail— Ztstie— 
Gift  to  A*  if  he  marries  a  geiMewoman  and  hu 
isstie  male,  to  such  isstie  male  and  their  male 
desiOBndants.-'A  testetor  willed  and  beqaeathed 
certain  estetes  to  his  son  Oharles.  Then  after 
providing  that  another  son  might  redeem  those 
estetes,  he  continued:  ''The  ptooeeds  to  go  with 
the  Ihnitetions  of  this  will— that  is  to  say,  to  my 
son  Oharles  if  he  mames  a  fit  and  woithy  genUe- 
woman  and  has  issue  male,  to  such  issue  make  and 
their  male  deioendants,  in  failure  of  ^whicb,"  then 
over. 

Held,  that  Oharles  took  an  estete  in  tail  male 
special. 

Decision  of  Buckley,  J.  (49  W.  B.  12),  affirmed. 
—Pelhah  Oldtton  v.  Newcastle  (Duke).  C.A  , 
83;  [1902]  1  Oh.  34;  71  L.  J.  Oh.  53;  85  L.T. 
439. 

16.  Construction  —  Foreign  law -^^  Nead-cf-kin  — 
Whole  and  half  blood— Next-of-kin  of  a  Qerman 
subject. — ^The  expression  next-of-kin  means,  in 
English  law,  the  nearest  blood  relations  in  an 
ascending  and  descending  line,  whether  of  the 
whole  or  half  blood,  and  this  construction  will  be 
placed  on  that  expression  in.  the  will  of  an  English 
testetor  giviog  a  legacy  to  the  next-of-kin  of  a 
legatee  who  is  a  subject  of  a  foreign  stete,  under 
the  law  of  which  relations  of  the  hslf  blood  are  not 
deemed  next-of-kin.— Febgusson'b  Teust,  Si; 
Ch.D.  Byrne,  J.,  312;  [1902]  1  Oh.  483;  H 
L.  J.  Oh.  380. 

4 

16.  Constructum  —  Gift  of  income  of  fewdw 
to  children  for  life  st^ject  to  annuity  to 
widow  —  Death  of  widow  —  Advances — Sciehptt 
—  Interest  on  advances.  —  A  testetor  oj 
his  will  and  codicil,  dated  the  6th  of  Usj, 
1880,  and  the  12th  of  July,  1882,  zeQMO- 
tively,  after  ^ving  certain  legacies,  devised  and 
bequeathed  his  residuary  estete  to  trustees  upon 
trust  to  pay  out  of  the  income  thereof  the  annual 
sum  of  £2,000  to  his  widow  during  her  life,  and, 
subject  tiiereto,  to  divide  the  resicmary  estete  into 
as  many  shares  as  there  should  be  children  living 
at  his  death,  and  to  pay  the  annual  income  of  snoh 
shares  to  his  children ;  and  then  upon  tmsti  therem 
expressed.  The  testetor  provided  that,  as  to 
certain  advances  already  made  to  some  of  his 
children,  and  as  to  any  future  advances  to  his 
children  exceeding  at  any  one  time  the  sum  of 
£1,000,  these  advances  should  be  treated  as  capital 
of  the  original  shares,  and  be  brought  into  hotohpot 
and  aocounted  for  accordingly.  The  testetor  med 
on  the  3rd  of  July,  1887,  and  left  sorviving  hun 
six  children,  of  whom  three  had  received  •dvances, 
and  three  had  not    The  widow  died  in  Karob, 

Held,  that,  m  bringing  the  advances  into  holoh- 
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pot  lor  the  pnipoMi  of  dotenniiiiiig  the  zemeotiTe 
■hares  of  the  rix  ohildien,  the  Bhareeoltheaaranoed 
ohfldren  moat  reapeotively  be  delated  with  4  per 
oeQt,  on  the  unoimt  of  their  reBpecfiYe  edTanoes 
from  the  testator*!  death  down  to  the  time  when 
the  eetate  oufi;ht,  or  should  be  deemed,  to  hayebeen 

divided.  —  mBGBBAYBS,      BB,     HABGBBAVZS     V. 

Habosbaybs,  Ch.D.  Joyce,  J. ;  86  L.  T.  43. 

17.  CanBtrtiction—Gift  of  income  to  two  persons 
"  so  thai  each  shall  receive  half  during  their  lives  " — 
Oift  over — Death  of  one  person — Implied  gift  to  the 
other* — ^By  his  will  a  testator  saye  the  income  of  his 
residuary  estate  to  EL  W.  0.  and  H.  H.  G.  "in 
equal  parts— that  is  to  say,  that  they  shall  each 
reoeiye  the  half  amount  of  tiie  interest  during  tiieir 
natural  lives."  After  "their  deaths"  the  inoome 
was  f{iven  over  to  other  persons. 

Held,  that  on  the  death  of  E.  W.  G.,  H.  H.  G. 
took  by  implication  the  inoome  of  the  whole  fund 
during  her  life.~-TBiiFAnt,  Bx,  Gasbiooh  v. 
Barglay,  Ch.D.  FarweU,  J. ;  86  L.  T.  496. 

18.  Construction-^Gift  to  doss— Gift  of  residue  to 
members  of  a  class  living  at  period  of  distribution — 
Direction  for  settlement  of**the  shars  "  of  any  one  of  the 
class — Death  of  legatee  before  period  of  disMbution, — 
A  testatrix,  who  died  in  1854,  by  her  will,  made 
in  1849,  directed  the  income  of  her  residuary 
estate  to  be  paid  to  her  sisters  8.  and  0.,  in  equid 
shares,  during  their  joint  lives,  or  until  one  of 
them  should  marry  or  die,  and  after  the  death  or 
marriage  of  either,  then  to  the  other,  during  her 
life,  or  until  she  should  man^,  and  ai^  the  deatti 
or  marriage  of  such  survivmg  or  last  marrying 
sister  the  testatrix  directed  that,  subject  to  trusts 
which  she  dedared  of  a  sum  of  £1,000,  her  residuary 
estate  should  be  held  in  trust  for  all  or  such  one  or 
more  oij^er  brothers  and  sisters  (except  her  sister 
E.,  but  mduding  S.  and  C,  if  they  or  either  of 
them  should  marry)  who  should  be  living  at  the 
death  or  marriage  of  such  surviving  or  last  marrying 
sister,  in  equal  shares,  if  more  than  one,  as  tenants 
in  oommon*  And  (after  providing  for  the  event  of 
her  brothers,  or  either  of  them,  being  dead,  or 
either  of  her  sisters  S.  and  0.,  havfaig  previously 
married,  being  dead  at  the  death  or  marriage  of 
such  her  surviving  or  last  marrying  sister)  the 
tesUtrix  directed  &at  with  respect  to  "  the  share" 
of  her  sister  H.  "  the  same  share"  should  be  held 
in  trust  to  pay  the  inoome  thereof  to  her  during  her 
life,  for  her  separate  use,  and  after  her  death  the 
capital  of  "  the  same  share  "  should  be  held  in  trust 
for  her  child  or  her  children,  as  she  should  by  deed 
or  will  appoint,  and  in  default  of  appointaient  in 
trust  for  and  to  vest  in  her  child  or  all  ner  children, 
if  more  than  one,  being  sons  at  twenty-one,  and 
being  daughters  at  twenty-one  or  marriage,  and  if 
more  than  one  in  equal  shares. 

At  the  date  of  the  will  the  testatrix  had  living 
three  brothers  and  four  sisters,  two  of  whom,  S. 
and  G.,  were  unmarried,  and  the  other  two,  E. 
and  H.,  were  married.  S.  and  0.  never  married. 
C.  died  in  1900,  bavins  survived  all  her  brothers 
and  sisters.  H.  died  m  1884.  She  had  had  four 
children,  all  of  whom  attained  twenty-one;  but 
they  all  died  before  C.  Neither  the  toothers  nor 
the  sister  E.  left  issue. 

Held,  that  by  the  expression  ''  the  share  "  of  H. 
was  meant  an  aliquot  part  of  the  estate  of  the 
testatrix,  and  not  merely  the  share  whidi  H. 
would  have  taken  if  she  had  survived  her  sister  G., 
and  that,  oonsequeotly,  the  representativei  of  the 
deceased  dhildxen  of  H.  were  entitled  to  the 
residue.— -Whitmobb,  Bb,  Waltibb  v.  Habbison, 
CA. ;  [1902]  2  Gh.  66. 


19.  ConOrueUon^CHft  to  dass-^Oifl  to  A.  and  B. 
and  the  children  of  C.'-Oift  divisible  into  thirde— 
No  dass  gift.—By  his  will  dated  the  7th  of  June, 
1870,  a  testator  liequeathed  his  residuary  personal 
estate  to  trustees  upon  trust  for  sale  and  conversion, 
and  upon  certain  trusts  for  the  benefit  of  his 
daughter  for  Uf e,  and  for  her  issue  (all  of  which 
trusts  failed),  and  the  will  tiiien  continued  as 
follows :  **  And  in  case  there  shall  be  no  child  of 
my  said  daiighter  who  being  male  shall  attain  the 
age  of  tweuty-one  years,  or  being  female  shall 
attain  that  age  or  marry,  then  I  direct  and 
declare  that  my  said  trustees  or  trustee  shall  stand 
possessed  of  the  said  residuary  trust  fund  in  trust  for 
the  said  George  Barker,  his  sister,  Mary  Barker,  and 
the  children  now  living  of  the  said  Bi<&ardHolliQgs 
who  being  male  shall  live  to  attain  the  age  of  twenty- 
one  years,  or  bang  females  shall  live  to  attain  that 
age  or  marry,  and  if  more  than  one  in  equal  shares, 
the  share  or  shares  of  any  of  them  being  female  to 
be  for  her  or  their  sole  and  separate  uie."  The 
testator  died  on  the  26th  of  June,  1870.  There 
were  four  chOdran  of  Bichard  Hdlings  living  at 
the  date  of  the  death  of  the  testator,  all  of  whom 
attained  tiie  age  of  twenty-one  years. 

Held  {dissentiente  Stirling,  L.  J.),  that  the  intention 
of  the  testator  was  ti^at  the  investments  refwesenting 
the  residuanr  trust  fund  should  be  divided  into 
equal  thirds  (one  of  such  thirds  being  asain  divisible 
into  fourths)  between  Georse  Barker,  Mary  Barker, 
and  the  oAuldNoi  of  Bichard  HoUings ;  that  those 
persons  did  not  constitute  a  dass,  they  not  being 
united  or  oonnected  by  any  common  tie;  and 
that  tiie  gift  was  therefore  not  a  dass  gift. 

Beasoning  of  Lord  Westbury  in  Davis  v.  Bennett^ 
4  De  G.  F.  &  J.  327,  aoplied. 

Blackler  v.  Wehb,  2  P.  Wms.  383,  considered.— 
Gapbs  v.  Dalton,   G.A.  ;  86  L.  T.  129. 

20.  Gonstruction — Gift  to  a  dass — Gift  over  on 
death  **  leaving  issue" — Period  of  ind^easible  vesting. 
— ^In  a  gift  to  a  olais  with  a  gift  over  of  the  shares 
of  any  members  of  it  who  die  "  leaving^  issue,"  the 
members   of   the   dass   take   vested   indefeasible 


interests  only  if  and  when  they  die  leavix^  issue, 

[id  oeflning 
the  natural  and  proper  meaning  of  the  words,  whum 


unless  there  oe  some  context  limiting  and  £finini 


is,  death  at  any  time. 

G'Mahony  v.  Burdett,  23  W.  B.  361,  L.  B.  7 
H.  L.  388,  discussed  and  applied. 

Decision  of  Joyce,  J.,  [1901]  2  Oh.  338.  49  W.  B. 
Dig.  198,  affirmed.---SOHNAi>HOBST,  Bb,  Sabdkuhl 
v.  SOHZTADHOBST,  C,A.,  485;  [1902]  2  Oh.  234; 
71  L:  J.  Oh.  454,  86  L.  T.  426. 

21.  Constmctionr-Gift  to  iOegitimaie  children^ 
Gift  to  children  by  name — Gift  to  next-^f-kin  of 
children. — A  testator,  after  bequeathing  legacies  to 
each  of  his  seven  children  by  name,  ^ve  the 
residue  of  his  estate  to  his  said  seven  children  in 
equal  shares,  the  shares  of  each  daughter  to  be 
settled  as  therein  mentioned,  with  an  ultimate 
trust  in  the  event  of  a  daughter  dyinjK  without  issue 
"  for  the  persons  who  at  tiie  death  of  such  daughter 
would  have  become  entitied  to  such  share  under  the 
statutes  for  the  distribution  of  the  personal  estates 
of  estates."  Three  of  tiie  children  named  hi  tiie 
will  were  hotm  before  marriage.  One  of  these,  a 
daug^^  died  without  issue. 

^lA  Atai  the  testator  having  by  his  will  shown 
Zr^y^  ^tsn his  ohildzen  should  be  treated 


4ela  AlAJt  the  testator  having 
aniixO!?^  ^tsUhisohildzeg 

wt^^\j((»^^  ti^ke  under  the 


one  tnother,  the  persons 
under  the  statute  were  to  be 
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been  her  ntzt-ol-kin  acoording  to  tke  statute  if  site 
and  all  the  other  children  named  in  the  will  had 
been  legttimat<». 

De^dioa  of  Kekewich,  J.  (ante,  p.  102)»  reverted. 
■—Wood,  Bb,  Wood  v.  Wood,  C.A.,  696. 

22  CoMtruction--GiJi  to  widow  ^Qift  over  of 
halanot^  •*  if  any,**  ofmoMy.—A,  testator  bequeathed 
the  residue  of  his  estate  to  his  wife  for  her  sole  use 
and  benefit  so  long  as  she  should  remain  his  widow. 
In  the  event  of  her  re-marriage  he  directed  that  the 
balance,  if  any,  of  money  and  farm  stock  left,  not 
to  exceed  £400,  should  be  divided  between  his 
brothers  and  sisters. 

Held,  that  the  widow  took  absolutely  except  as 
to  a  sum  of  £400,  which  went  over  upon  her 
marrying  again,  in  the  event  of  there  oeing  a 
balance  of  unexpended  residue  to  that  amount  on 
the  day  of  her  second  marriage. — ^Bowland,  Bs, 
JoinBS  V.  BoWLAiO),  Ch.D.  Bwinfen  Eady,  /. ;  86 
L.  T.  78. 

23.  OonstrticHon'-  Gift  over  in  default  of  ««««— 
Surviving  hrothers  and  Httere — Children  ofdeceoHd 
hrother.  —  A  testator  by  his  will  devised  and 
bequeathed  his  property  in  seven  shares  to  his  seven 
children  for  Ufe,  with  remainder  to  each  child's 
children  or  child.  The  share  of  any  child  dying 
without  children  was  to  go  to  his  then  surviving 
brothers  and  sisters  as  tenants  in  common  for  their 
respective  lives,  with  remainder  to  their  reipeotive 
children,  and  if  there  should  be  but  one  surviving 
brother  or  sister,  then  to  him  or  her  absolutely.  If 
any  child  left  no  child  him  surviving,  but  left 
grandchildren,  the  grandchildren  were  to  take  such 
child's  share.  In  default  of  grandchildren,  such 
child's  share  was  to  go  to  his  then  surviving 
brothers  and  sisters  as  tenants  in  common,  and  u 
there  was  but  one  to  that  one  absolutely. 

Held,  that  the  word  "  surviving  "  was  to  be  taken 
in  its  natural  meaning,  and  that  the  children  of  a 
deceased  child  of  the  testator  were  not  entitled  to 
participate  sJong  with  the  surviving  children  of 
the  testator  in  the  share  of  a  child  of  the  testator 
who  had  survived  their  father  and  died  without 
issue. 

FerBomer,  L.J. — ^The  decision  of  Cozens-Hardy,  J., 
in  Harrieon  v.  Harrieon  (49  W.  B.  613,  [19«1]  2  Gh. 
136)^S8enting  from  the  third  rule  in  In  re  Botoman 
(37  W.  B.  583,  41  Oh.  D  525),  approved.— Indbb- 
WIOK  V.  Tatohbll.  (7.-4.,  100 ;  [1901]  2  Ch.  738 ; 
71  L.  J.  Oh.  1 ;  85  L.  T.  432. 

24.  OonstrucHwi—'*  Money  "^*'  The  rest  of  my 
money  " — Other  property — Seeidue. — The  meaning  to 
be  attached  to  the  woiil  "  money  "  in  construing  a 
testamentary  document  is  not  absolute  and  technical, 
but  must  depend  upon  the  context  and  surrounding 
dronmstances. 

Where  a  testator,  by  his  will,  left  a  specific  legacy 
to  his  Inrother,  and  gave  **  the  rest  of  my  money  " 
among  six  other  persons,  whom  he  named. 

Held,  that  the  latter  bequest  covered  all  the 
residue  of  his  estate.— Bbaiclby,  In  thb  Goods  of, 
F.D.  &  Ad,D. ;  [1902]  P.  106;  71  L.  J.  P.  32 ;  85 
L.  T.  645. 

25.  OonstrueUon  —  "My  pereonal  estate"  (fee— 
Deviee  of  real  eetate.-^A  testator  after  giving  and 
bequeathing  his  real  estates  and  allhispresonal  estate 
and  effects  to  his  wife  for  her  life,  after  her  death 
gave  to  certain  relatives  ''an  equal  share  of  my  per- 
sonal estates,  &c" 

Held,  that  the  gift  after  the  death  of  the  wife 
included  the  real  estate  of  the  testator. — ^Andbxw's 
EsTATB,  Bb,  Obbasht  v.  Gbavbs,  Oh.D.  Buckley, 

J.y  471. 


26.  Combrudum^Legaeiee  given  hy  wiR  fiw  of 
duty— Additional  legadu  hy  codicil,  indudit^  one  to 
a  legatee  not  named  in  the  vriU—Duty  on  Mxh  legacy. 
—By  her  will  a  testator  gave  a  number  of  legacies, 
and  directed  that  **  all  the  leaacies  and  bequests 
given  by  this  mv  will  be  paid  and  given  free  of 
all  deduction  for  legacy  or  other  duty.^  Byoodiol 
she  said:  "I  give  and  bequeath  the  following 
legacies  in  addition  to  those  named  in  my  will." 
Then  followed  a  number  of  legacies  to  l^atees  of 
the  will,  and  this  legacy  to  a  legatee  not  named  in 
the  will,  and  she  added  the  words,  *' given  in 
addition  to  those  already  bequeathed.'' 

Held,  that  the  legacy  to  the  legatee  not  named 
in  the  will  was  also  free  of  duty. 

Early  v.  Bonbow,  2  OoU.  342,  and  Byner.  Ourrey, 
2  Or.  4k  M.  603,  discussed.— Sbaly,  Bb,  Tomkjsbv. 
TuoKBB,  Oh.D.  FarweU,  J. ;  85  L.  T.  451. 

27.  ConetrucHon—Pou^er    superadded    to   a   lift 
iatoreet— Insufficiency  of  income--**  To  twe  as  ske  may 
deem  aepedient" — Ptaeiico—Mqpreeentationby  sqmrate 
counseZ.— Where  a  testator  save  the  income  of  his 
estate  to  his  wife  for  her  life  with  remainder  to 
residuary  legatees,  but  directed  that  "  in  case  sudh 
income  shaU  not  be  sufficient,  she  is  to  use  such 
portion  of  my  said  real  and  personal  estate  as  she 
may  deem  expedient." 

Held,  that  she  had  a  general  power  of  appoint* 
ment  during  her  life  over  the  capitaL 

In  re  Pedrotti'B  WiU,  27  Beav.  583,  8  W.  B.  Ch. 
Dig.  100,  distinguished.— BiOHABDS,  Bb,  UgiiOWv. 
BiOHABDS,  cO.  Farwdl,  J.,  90 ;  [1902]  1  Ch.  76; 
71  L.  J.  Oh.  66 ;  85  L.  T.  452. 

28.  Gon^rucHonr-Secret  trtut.—A.  testator  built  a 
museum  and  laid  out  pleasure  grounds  on  a  part  of 
his  estate,  to  which  he  admitted  the  public  tree,  but 
carefully  guarded  agi^nst  the  publio  acquiring  any 
right  in  respect  thereof.  By  his  will  hs  devised  his 
real  estate,  includiog  the  museum  and  grounds,  to 
his  first  and  other  sons  successively  for  life  and  in 
tail  male.  By  a  codicil  to  his  will  he  devised  the 
museum  and  grounds,  with  £300  per  annum  for 
their  maintenanee,  to  his  eldest  son  and  his  heirs 
male,  and  also  appoiutod  two  trustees  for  the 
purposes  only  of  tiie  museum  and  grounds. 
Evidence  showed  that  the  testator  wished  that  his 
son  should  mai^tr*^"  the  museum  and  grounds  as  in 
his  lifetime,  but  that  the  publio  should  acquire  no 
rights  therein,  and  that  the  son  accepted  the  gift 
on  these  terms. 

Held,  that  the  intention  of  the  testator  lumng 
been  that  the  public  should  acquire  no  rights,  it 
was  impossible  to  say  that  an  cmotual  trust  had 
been  created  binding  on  the  son  which  could  be 
enforced  against  him  in  favour  of  the  public. 

Decision  of  Kekewioh,  J.  (49  W.  B.  425,  [1901]  1 
Oh.  352),  reversed.— PiTT-BivBES,  Bb,  Scott  v, 
PiTT-BiVBBS,  O.A.,  342;  [1902]  1  Ch.  403;  71 
L.  J.  Oh.  225 ;  86  L.  T.  6. 

29.  ConOruction— Shifting  Cfause— JBocceptum  oj 
eldent  eon  entiUed  to  other  ssfo^es.— Testator  devisee 
his  real  estates  to  the  use  of  his  nephew  for  life, 
with  remainder  to  all  and  every  the  son  and  sons  of 
the  nephew  bom  in  the  testator^s  lifetime,  or  in  due 
time  afterwards  ("  other  than  and  except  an  eldest 
or  only  son  for  the  time  being  entitled  to  the 
possession  or  to  the  receipt  of  the  rents  issues  and 
profits  of  certain  estates  "  situate  at  0.  *'  after  the 
decease  "  of  the  nephew,  "  as  tenant  for  life  or  any 
greater  estate  or  intwest  whatsoever"),  severally 
and  successively  in  remainder,  one  after  another  for 
their  respective  Hves..  The  nephew's  eldest  son, 
who  was  tenant  hi  tail  of  the  a  estates  in 
remainder  expectant  on  the  death  of  his  (atfasr. 
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jomed  with  his  ftitiier  in  diientailmff  them.  They 
were  lol^  Mid  the  pxoceedi  of  laSe  settled  upon 
tnutt,  in  which  the  eldest  son  took  some  benefit. 
He  subsequently  beoame  bankrupt^  end  his  interest 
in  the  prooeeds  was  sold. 

Held,  that  on  the  nephew's  death  his  eldest  son 
was  oot  within  the  ezoeption,  and  was  entitled  to 
the  first  life  mtetest  after  his  father's  death,  in  the 
estates  devised  by  the  testator's  will.— Law  Union 
AND  Obown  Insubanob  Oo.  v.  Hill.  HL.  ;  [1902] 
A.  G.  263;  71  L.  J.  Oh.  602 ;  86  L.  T.  773. 

30.  DebU^  Simple  diredion  to  pay  debts — Executor 
according  to  the  tenfnr, — ^A  simple  direction  to  a 
certain  person  to  pay  debts  of  the  testatrix,  without 
any  bequest  to  him  and  without  specifically 
appointbg  him  as  trustee,  may  be  enough  to  con- 
stitute him  executor  aocordiog  to  the  tenor. 

A  testatrix,  after  bequeathing  certain  pecuniary 
legacies,  desired  J.  O.  to  pay  all  her  just  debts, 
and  then  bequeathed  to  her  niece,*  P.  M.,  all  her 
fnmitore  and  f ffeots  and  all  money  sbe  possessed. 

Held,  that  J.  G.  was  thereby  constituted  exe- 
cutor according  to  the  tenor.— Cook.  InthsGK>0D8 
OF.  P.2>.  &  Ad.D. ;  [1902]  P.  114 ;  71  L.  J.  P.  49 ; 
86  L.  T.  637. 

31.  Execution — AttestaHon — **  In  the  presence  of 
the  testator  **—Wtas  Act,  1837  (1  Vict,  c  26),  s.  9.— 
A  testator  signed  his  will  m  his  bedroom  and  the 
attoatiDg  witnesses  added  their  signatures  in  the 
adjoining  dressing-room,  the  door  between  the  two 
rooms  bfring  open  at  the  timCb  On  its  being 
shown  that  the  testator  could  not  haye  had  the 
witnesses  in  sight  when  they  attested  the  will,  it 
was  held  that  the  will  was  not  duly  execated. — 
Oabteb  v.  Sbaton,  P.D.  &  Ad.D. ;  86  L.  T.  76. 

32.  Execution — **  In  the  pretence^*  of  witnesses — 
WiUs  Act,  1837  (1  Vid.  c.  26),  «.  9.— Tue  expression 
"in  the  presence"  in  section  9  of  the  'WillsAct 
must  be  taken  to  mean  actual  visual  presence. 

When  a  testatrix  signed  her  will  in  a  shop,  and 
one  witness,  who  saw  her  sign,  attested  it,  but  the 
other  witness  being  at  the  time  when  tiie  testatrix 
and  fitrst  witness  signed  engaged  at  the  other  side 
of  the  shop  with  a  person  who  stood  between  him 
and  the  testatrix,  did  not  see  them  lign  and  did 
not  know  nor  have  the  opportunity  of  knowing 
anything  about  what  they  had  been  engaged  upon 
until  after  they  had  signed,  when  he  was  asked  to 
be  a  witness. 

Held,  Utat  the  testatrix  did  not  sign  "in  the 
presence"  of  the  second  witness.  —  Bbown  v. 
Skibbow.  P.Z>.  ik  Ad.D.;  [1902]  P.  3;  71  L.  J.  P. 
91  ;  86  L.  T.  646. 

33.  Execution  —  Knowledge  and  approval  by 
teUator — Presumption  of  law — Will  read  over  by 
testator  of  sound  mindy  dc— Words  inserted  by 
mistake  of  solicitor, — Although  a  will  may  hare 
been  read  by  or  read  over  to  a  testator  of  sound 
mind,  memory,  and  understanding,  and  in  every 
way  competent  to  comprehend  the  purport  of  it,  it 
is  never^eleis  competent  to  the  court  to  hold  that 
it  was  not  properly  read  by  or  read  over  to  the 
testator,  and  that  he  did  not  know  and  approve  of 
its  contents,  if,  on  the  consideration  of  all  the  facts 
and  special  drcumstuices  of  the  case,  the  court 

'  should  be  of  opinion  that  it  ought  to  do  so. 

Guardhouse  v.  Blackburn,  36  L.  J.  P.  116.  L.  B.  1 
P.  &  D.  109 ;  FuUon  v.  Andrew^  44  L.  J.  P.  17, 
L.  B.  7  H  L.  448,  reviewed.— Gabnbtt  Botfield 
v.  Gabnbtt  Botfield,  P.D.  A  Ad,D.;  [1901] 
P.  336 ;  71  L.  J.  P.  1 ;  86  L.  T.  641. 

34.  Executor — **  Administer  " — Executor  according 
to  the  tenor— Construction  of  will, — A.  testator,  by 


his  will,  appointed  H.  E.  *'  to  hold  and  administer 
in  trust  aU  my  estate  well  known  to  the  said 
H.  B* 

Held,  that  as  this  person  had  duties  to  perform, 
the  word  "  administer  "  was,  without  any  express 
instruction  to  pay  debts,  sufficient  to  constitute  him 
executor  according  to  the  tenor. — Way,  In  the 
QOODBOV,  RD.it  Ad.D,;  [1901]  P.  346;  71L.  J.P. 
13 ;  86  L.  T.  643. 

36.  Chround^rents  —  Trustee  —  Tenant  for  life — 
Bemaindermen — Interest  of  all  persons  entitled  under 
settlement  ^Possession— Collection — Sale — Payment  off 
of  incumbrances — Title  deeds — Custody, — A  testator 
gave  his  annual  ground-rents,  secured  on  two 
estates,  to  trustees  upon  trust  to  collect  and  apply 
the  same  iu  reduction  of  a  mortgage  debt  thereon, 
aod  subject  thereto  upon  trust  as  to  two-fifths  of 
the  annual  income  for  J.  for  life,  as  to  the  other 
two-fifths  for  P.  for  Ufe,  and  as  to  the  remaining 
one-fifth  for  L.  for  life.  And  he  directed  that  on 
the  decease  of  either  J.,  P.,  or  L.  his  or  her  share 
of  the  ground-rents  should  go  to  his  or  her 
children.  Andthe  testator  eoopowered  his  trustees 
to  sell  the  ground-rents,  pay  off  the  mortgage  debt, 
invest  the  residuary  proceeds  of  sale,  and  stand 
possessed  thereof  upon  the  trusts  declared  respect- 
ing the  annual  ground-rents  should  they  remain 
unsold*  The  testator  died  in  1891.  J.  mid  three, 
and  P.  one,  infant  children  entitled  to  the  Bround- 
rents  in  remainder.  The  trustees  considered  it 
advisable  in  the  interest  of  all  the  beneiftciaries  to 
retain  the  ground-rents  and  apply  the  income  in 
reduction  of  the  mortgage  debt  thereon,  which  by 
January,  1901,  was  reduced  to  less  than  half.  The 
mortgage  debt  became  vested  in  the  surviving 
trustee  of  the  will.  Upon  a  summons  taken  out  by 
the  teoants  for  life  against  the  surviving  trustee  and 
infant  remaindermen. 

Held,  that  the  tenants  for  life  were  entitled  to 
immediate  possession  of  the  ground-rents  and  to 
sell  them  to  pay  off  the  mortgage  debt  and  also  to 
delivery  up  of  the  documents  of  title  held  by  the 
surviving  trustee,  as  trustee  relating  to  the  ground- 
rents.— Be  Wilkinson,  Llotd  v.  Steel,  Ch.D. 
Cozens-Hardy,  J,;    86  L.  T.  43. 

36.  Legacy  for  charitahle  purposes  agreed  upon — 
Admissibility  of  evidence, — A  testatrix  bequeathed 
£4,000  to  O.  "  for  the  charitable  purposes  agroed 
upon  between  us.*' 

Held,  that  there  was  a  limited  charitable  purpose, 
and  that  evidence  was  admissible  to  show  what 
were  the  terms  agreed  won. 

In  re  Fleetwood,  29  W.  B.  46,  16  Oh.  D.  694, 
followed. — Httxtable,  Be,  Huxtable  v.  Obaw- 
FUBD,  Ch,D,  FarweUy  J,,  186 ;  [1902]  1  Oh.  214 ; 
71  L.  J.  Oh.  168  ;  86  L.  T.  616. 

37.  Maintenance — Besidue  to  individuals  in  shares 
— Qift  of  income  for  maintenance  of  aU— Vested  or 
contingent*  —  Where  a  testator  gives  residue  to 
several  persons  on  their  attaining  twenty-one  in 
equal  shares  and  directs  the  income  during  their 
respective  minorities  to  be  applied  for  the  mainten- 
ance of  all  indiscriminately,  the  gift  will  not  be 
vested;  sicus,  if  the  direction  be  to  apply  the 
income  of  the  respective  shares  of  each  for  his  or 
her  maintenance. 

Fox  V.  Fox,  Jm  B.  19,  Eq.  286  distinguished.— 
QossLiNa,  Be,  Qossung  v.  Eloooe,  Ch,D. 
Swinfen  Eady,  J, ;  [1902],  1  Oh.  946. 

38.  Bemoteness — CHft  over — Splitting  gif  over — 
Cutting  down  absolute  gift, — A  testator,  who  died  in 
1862,  gave  his  residuary  personal  estate  to  trustees 
in  trust  for  his  wife  (who  died  in  1876)  for  life,  and 
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after  her  death  he  allotted  two-flftha  to  8.  D.,  and 
he  dueoted  that  the  tvo-fiftha  lo  ghreo  ahoold 
remain  In  trait  lor  her  during  her  life  lor  her 
aepazttte  nae»  and  alter  her  deiSh  in  tniet  lor  her 
ohfldran,  who  being  eoni  should  attain  twenty-fiTe, 
or  being  a  daughter  or  danghtere  ihonld  attain 
twenty-one  or  mazry  under  that  a^,  and  in  delanlt 
ol  any  looh  iasoe  ehotdd  be  divided  among  the 
ohildzen  of  hie  brother  0. 
S.  D.  died  in  1899  withoat  ever  having  any 


Heldf  that  the  gilt  over  on  the  death  ol  S.  D. 
withoat  ieene  wae  void  for  remoteneee»  and  that  ae 
the  gilt  over  failed,  the  original  abeolnte  gift  to^ 
effect,  and  the  two-fifthi  pMeed  therefore  to  S.  D.'s 
personal  zepreeentattvee. 

Sfferi  ▼.  ChaUU,  7  H.  L.  Gas.  d31,  dietinmiahed. 

Deoiaion  of  the  Court  of  Appeal  ([19011  1  Oh. 
482,  49  W.  R  Dig.  203)  affirmML 

Where  yon  have  an  abeolate  gift  to  a  lesatee  in 
the  first  instanoe,  and  troete  are  engrafted  or 
impoeed  on  that  absolute  interest  whioh  fail,  either 
from  lapse  or  invalidity,  or  any  other  reason,  then 
the  absolute  gift  takes  effect,  so  far  as  the  trusts 
have  failed,  to  the  exclusion  of  the  residuary 
lM;atee  or  next-of-kin.  as  the  case  may  be.  — 
HIkoogk  i;.  Watson,  H.L.^  321 ;  [1902]  A.  0. 14 ; 
71  L.  J.  Oh.  149;  86  L.  T.  729. 

39.  BemotmesB — Batraint  an  antieip(tiion — Separ- 
dbUUy^  of  clasi. — A  restraint  on  anticipation  imposed 
by  will  on  a  class  of  firmales  is  valid  as  regards 
members  of  the  dass  born  in  the  testator's  lifetime, 
though  void  for  remoteness  as  regards  those  bom 
afterwards. 

Herbert  ▼.  Wehiiet,  16  Ch.  D.  610,  28  W.  B.  Dig. 
197,  followed.— FBBJsnELJET's  Bstate,  Bb,   ChD* 


Swinfen  Eady,  J.,  346;  [1902]  1  OL  643;  71  L.  J. 
Oh.  422 ;  86  L.  T.  413. 

40.  SatU/aeUon — Bequat  of  legacieB  to  eeveral  per^ 
sons  o/iuma  equal  to  dAt$  secured  by  promiseory  naUe 
— Time  for  payment  of  legacies. — Pecnnitry  legaoiaa 
which  by  the  express  terms  ol  the  will  were  not 
payable  until  a  period  of  lour  years  after  tmtsAofr*u 
aeoease  are  not  a  satisfaction  for  debts  of  equal 
amount  secured  to  the  legatees  by  a  negotiabla 
instrament  made  by  the  testatar. — Bobsbts,  Rb, 
BoBXBTB  tr.  Pabby,  Ch.D.  Byrne,  J.,  469. 

41.  Survivor — Legatee  entitled  to  share  on  surviving 
testator — Disappearanos  in  testator* s  lifetime — Ifo 
evidence  of  death — Presumption — Onus  probandL — 
In  S^tember,  1892,  P.,  who  was  then  twenty-four 
years  of  age  and  employed  as  a  commercial  traveller, 
suddenly  disappeand,  his  accounts  showing  thttl 
he  was  in  default  to  his  employers,  and  he  had 
never  since  been  heard  of.  Under  his  tether's 
will  he  was  entitled  to  a  share  of  the  residuary 
estate  in  the  event  of  his  surviving  the  testator. 
The  testator  died  in  June,  1893.  Upon  a  sammona 
taken  out  by  the  trustees  in  1900  to  have  it 
determmed  how  P.'s  share  ought  to  be  dealt 
with: — 

Held,  that  P.  must  be  presumed  to  be  dead,  and, 
in  the  absence  of  proof  that  he  had  survived  the 
testator,  the  court,  without  nkaUng  any  declaration 
as  to  the  date  of  P.'s  death,  gave  the  trustees 
liberty  to  distribute  his  share  on  the  footing  that 
he  had  predeceased  the  testator.— Benjamin,  Bi, 
Nbvillb  v.  Bbnjamin,  Ch,D,  JoycSf  J.;  [1902j 
1  Oh.  723 ;  71  L.  J.  Oh.  319;  86  L.  T.  387. 

WOBKMAN.— See  Master  and  Servant 
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